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INTRODUCTION

When Daniel Lalain left his job as an engineer with a Northeast Ohio company, he took
with him some materials, mainly copies of documents, that related to the work he had done
during his employment. Eventually, when the investigation of this case was complete, the State
acknowledged that Daniel did not do this do for personal profit. Nonetheless, in the meantime, he
found himself the subject of a civil lawsuit by his former employer as well as a criminal. thett
prosecution that, premised upon inlformation as to the value of the property that was furnished by
his former employer, alleged first-degree felony theft.

On the brink of the criminal trial, the State of Ohio decided that it would offer Daniel
Lalain a plea agreement that amended the ﬁrsf—degree felony theft charge to a fifth-degree felony
theft, i.e., theft of property valued at between $500.00 and $5,000.00. No special provisions were
insisted upon by the State regarding the amount of restitution that could be ordered. Daniel
accepted the State’s offer. As part of the plea colloquy, he acknowledged that he could be
ordered to pay restiﬁ;tion in connection with his plea té the theft of an amount less than
© $5,000.00.

But, at sentencing, the State of Ohio did not seek restitution that was in line with the
fifth-degree felony theft charge to which they agreed. Instead, the State sought restitution i an
amount that was more than ten times the maximum value of the property alleged in the amended
indictment. This amount was not the value of the missing property (everything had been
returned). Rather, it was for expenses that the employer maintained had been expended “in
connection” with the case. The defense objected and maintained that the company was trying to

pass on costs that the company incurred in support of its civil suit (which it had since dismissed)



and in the company’s support of the State’s criminal prosecution. Without holding a hearing, the
trial court accepted the corporation’s unsubstantiated claim.

As discussed in Proposition of Law I, the trial court erred in awarding any amount of
restitution that exceeded $4,§99.99, the maximum value that corresponded to the fifth-degree
felony theft (pre;I-IB 80). Absent a specific agreement to the contrary, étria! court can only order
restitution that corresponds to the offense of conviction. Ordering restitution in a greater amount
is punishment in excess of the offense conduct to which Mr. Lalain pled guilty.

As discussed in Proposition of Law IT and in response to the certified question, the trial
court efred in not conducting an evidentiary hearing regarding restitution. A hearing was
required for two reasons.

(1)  Onits face, the company’s written explanation that its expenses were related to

| the time involved iﬁ the iﬁvestigation of this case, and the prosecutor’s statements
at sentencing that he wanted the company to recoup money it expended to aid the
Stéte’s investigation, revealed that evidence was needed to determine what, if any,
amount of the fequested restitution corresponded to the “economic loss” which
could be awarded to the company as a direct and proximate result of the theft. A
hearing was particularly necessary in light of the fact that all of the material that
Mr. Lalain had taken home had been recovered.

(2)  The defense had specifically alerted the trial court that it did not believe the
company’s figures cénstituted a loss that could be the subject of an order of
restitution.

As discussed in Preﬁositinn of Law IT1, the trial court erred in ordering restitution in the

amount of $63,121.00, a figure that the company’s written explanation attributed at least tn part



to costs associated with the investigation of this case, not the amount of loss that was the direct
and proximate result of the offense conduct. Even without a hearing, the trial court should have
concluded that not all of these costs were recoverable as criminal restitution.
STATEMENT OF THE CASE AND FACTS
This is an appeal from a restitution order imposed as part of a sentence.

The defendant, Daniel Lalain, was 32 years old at the time of sentencing. He earned a
bachelor’s degree in engineering from Cleveland State University and had been pursuing
graduate studies at Penn State. (T. 13). He left Penn State to become a design engineer a Aero
Tnstruments, a producer of aerospace engineering products. (T. 24). He had no prior criminal
rec;ord. (See, PSI, at 1-2).

Mr. Lalain eventually left Aero’s emplloy. (T. 9, 16). At the time he left the employ of
Aero, he took with him some materials that were the subject of his design work, including copies
that he made of a large number of documents. (T. 14, 22).

Because Aero has a national security clearance, they contacted law enforcement
authorities when they realized that Lalain had taken materials when he left the company. (1. 24).
According to the prosecutor, “it turn[ed] out that nothing involving national security or secrets”
was taken. (T. 24). The prosecution represented to the trial court that there was no evidence that
Mr. Lalain “intended to profit from the things that he took from the company.” Id.

As part of the investigation of this case, the Cleveland Police executed a search warrant
for Mir. Lalain’s home. (T. 14). All of the materials taken by Mr. Lalain were recovered by the

police from Mr. Lalain; none of the materials that were taken were disseminated by Mr. Lalain.

(T. 9).



The materials taken home by Mr. Lalain became the basis for a single count of theft in
~violation of R.C. 2913.02. See, Indictment. The indictment alleged that the value of the property
that was the subject of the theft charge was in excess of one million dollars. However, the parties
reached a plea agreement under which Mr. Lalain pled guilty to a fifth-degree felony theft
charge, i.e. theft of property worth more than $500 but less than $5000. (T. 7). As part of the
agreement, the trial judge had indicated in advance that community control sanctions would be
imposed. (T. 4). The State, which stated at sentencing that it never had sought incarceration from
the beginning, had no objection to community control sanctions. (T. 4, 26).

During the plea colloquy, Mr. Lalain acknowledged that restitution could be ordered.
However, there was no mention of any particular amount of restitution that would be sought by
the State or imposed by the court. (T. 7, passim).

Prior to sentencing, Aero advised the Probation Departmeﬁtﬁ via an unsworn statement
that Aero had “calculated the cost to Aero Instruments for the fime spent by #ts employees in
support of this case to be $55 ,456.00,” which did not include any costs for materials and supplies
associated with filing, sorting and copying evidence and items recovered by the Cleveland
Police. Letter of September 21, 2010, at § 1 (hereinafter, “Aero letter’”), emphasis added. -

Tn a separate paragraph of the same letter, Aero stated that an outside forensic accounting
firm had been contracted by Aero “to determine a valuation of the property that was taken.” Aero
stated that it was “looking for restitution in the foﬁn of repayment by Mr. Lalain for these costs.”
Id, at § 2. At sentencing, the trial judge made the Aéro letter a part of the record. (T. 12).

The defense objected to the amount of restitution set forth in the Aero letier. The defense

maintained that Aero’s expenses were related to their involvement in a civil lawsuit that Aero

| The Aero letter is located in the trial court file, and should be found on the right side among the
pleadings and other court documents.



brought in the Common Pleas Court against Mr. Lalain. This lawsuit was dismissed when the
State brought criminat charges. (T. 15). The defense argued that Mr. Lalain should not be
responsible for any of that cost. (T. 15).

The trial court did not order an evidentiary hearing. Instead, the trial court heard from the
defendant and from the State of Ohio in allocution. The prosecutor stated that the Aero letter
“ﬁvas actually intended for the court regarding the costs incurred from this conduct.” (T. 22). The
prosecution stated that the forensic accounting was “taken on by Aero at the expressed advice |
of” a supervising attorney in the Prosecutor’s Oﬁﬁce “so that they could discuss how this case
could actually be appreciated and valuated and evaluated.” {T. 25). The prosecutor went on to
say that “Aero undertook a number of expenses which the county could never have afforded to
pay for in order to investigate this case.” (T. 26, emphasis added).

The trial court ordered restitution in the amount of $63,121, which corresponded to “the
numbers here from the [Aero letter] that indicate the company spent $55,456 in company time,
costs of material with respect to this matter and also that an amount of $7,665 was paid for the
accounting by [the accounting firm].” (T. 28-29).

On timely appeal, a panel of the Eighth District Court of Appeals, by a 2 to 1 margin,
affirmed the restitution award. (Appendix, A-3 through A-15). The Eighth District denied re
hearing en banc. (A-4 through A-5).

Tn addition, the panel of the Eighth District affirmed in part and denied in part a motion to
certify a conflict, choosing to certify the following question to the Court:

Whether, despite the defendant’s failure to object, it is error for the trial
court to order defendant to pay an amount of restitution in the absence ofa
specific plea agreement and without a hearing or evidence substantiating

the economic loss claimed by the plaintift?

Order of January 23, 2012 (A-21).



On May 23, 2012, in Case No. 12-0302, by a 5 to 2 margin, this Court approved the
certification of conflict and ordered briefing on the certified question. (O’Donnell, Cupp, JI.,
dissenting).

On the same day, this Court, in Case No. 12-0408, by a 4 to 3 margin ( Pfeiffer,
Lanzinger, McGee Brown, JJ., dissenting), declined to accept a discretionary appeal of
Propositions of Law I through TIL. However, on July 25, 2012, this Court reconsidered: By a 5 to
2 margin, Proposition of Law 1 was accépted (O’Connor, cJ " Peiffer, T, dissenting); by a 4 to 3
margin, Propositions of Law TI and IIT, respectively, were accepted (O’Connor, C.J., Peiffer,
Cupp, 17, dissenting).

ARGUMENT
Proposition of Law I:

In the absence of a specific plea agreement to the contrary, an order of

restitution for a felony theft offense may not exceed the maximum statutory

property value for that degree of the offense.

The maximum amount of restitution that the trial court could order in the instant case was
$4,999.99, which represents the maximum value that corresponds to {ifth-degree felony theft.
R.C. 2913.02 (pre-HB 86 version, appended at A-43-44).

Any examination of restitution should begin with a review of the plain language of R.C.

2929 18, which provides for restitution. That section provides in pertinent part that:

[Tlhe court imposing a seatence upon an offender for a felony may sentence the
offender to any financial sanction or combination of financial sanctions
authorized under this section or, in the circumstances specified in section 2929.32
of the Revised Code, may impose upon the offender a fine in accordance with that
section. Financial sanctions that may be imposed pursuant to this section include,
but are not limited to, the following:

(1) Restitution by the offender to the victim of the. offender’s crime or any
survivor of the victim, in an amount based on the victim’s economic loss.



R.C. 2929.18 (emphasis added). By its plain meaning, restitution is thus related to the offender’s
“crime.” Here, the “crime” for which the State bargained was theft in an amount less than
$5,000.00. Accordingly, Mr. Lalain could not be responsible for restitution exceeding $5000,
which could only be attributable to alleged offense conduct that the State of Ohic voluntarily
dismissed as part of its bargain. While the statute is unambiguous in this regard, even if there
were ambiguity, R.C. 2929.18 would have to be interpreted in the light most favorable to Mr.
Lalain’s position. R.C. 2901.04 (rule of fenity). Accord, United States v. Liparota, 471 U.S. 419,
105 S.Ct. 2084, 85 L.Ed.2d 854 (1985).

Any other interpretation of R.C. 2929.18 would cause the stattue to unconstitutionally
violated the presumption of innocence guarantee under the Fifth and Fourteenth Amendmenis
and Article I, Section 10 of the Ohio Constitution. Requiring restitution in excess of $S,000.00 is
punishing Mr. Lalain for a crime for which he was not convicted. Restitution is a form of
punishment — it is a financial sanction for a crime. R.C. 2929.18. Restituion that exceeds the
economic loss corresponding to the offense is punishment for a crime for which there has been
no conviction, and violates the presumption of innocence. State v. Rohrbaugh, 191 Ohio App.3d
117, 2010-Ohio-6375, 1 20, 944 N.E.2d 1230 (3d Dist.). In reaching this conclusion, Rohrbaugh
surveyed other district courts of appeal throughout the State, and concluded:

{9 17} Many Ohio courts, including this court, have recognized that

restitution must be limited to the offenses for which a defendant is charged and

convicted. State v. Williams, 3d Dist. No. 8-03-25, 2004-Ohio-2801, §23; State v.

Miller, 12th Dist. No. CA2007-11-295, 2008-Ohio-5661, § 11; State v. Hafer

(2001), 144 Ohio App.3d 345, 348; State v. Hooks (2000), 135 Ohio App.3d 746,

749: State v. Brumback (1996), 109 Ohio App.3d 65, State v. Friend (1990), 68

Ohio App.3d 241. See also State v. Rosebrook, 3d Dist. No. 8-05-07, 2006-Ohio-

734, 4 30-33 (Rogers, J., dissenting). “[A]s a matter of law, an offender cannot be

ordered to pay restitution for damage arising from a crime of which he was not

convicted.” Williams at § 23. A trial court must limit its award of restitution to

the actual economic loss caused by the crime for which he was convicted. Id.,
citing Hafer at 348.



Rohrbaugh. Accord, State v. Carosella (June 25, 1999), 7% Dist. App. No. 97 CA 46,
unreported, 1999 WL 439027, State v. Radiff, 194 Ohio App.3d 202, 2011-Ohio-2313, 955
N.E.2d 425 (2" Dist.).

There is one exception to capping restitution to reflect the offense of conviction. In those
cases where a defendant specifically bargains for a charge reduction and includes within the plea
agreement that the defendant will make restitution in a greater amount than could otherwise be
awarded, the defendant is bound by the agreement. E.g., State v. Wickline, 3d Dist. App. No. 8-
10-20, 2011-Ohio-3004, 2011 WL 2448968, But this exception is unavailable where, as here, the
State did not even seek to reach — and the defendant never suggested acquiescence to - an
agreement regarding restitution.

This Court, based on the language of R.C. 2929.18, and the presumption of innocence
should thus hold that restitution in the instant case cannot exceed $4,999.99.

Proposition of Law IL:

When a defendant disputes the amount of restitution, a trial court abuses its

discretion in ordering restitution without a hearing.
In Response to Certified Question:

Whether, despite the defendant’s failure to object, it is error for the trial

court to order defendant to pay an amount of restitution in the absence of 2

specific plea agreement and without a hearing or evidence substantiating the

economic loss claimed by the plaintiff?
Proposition of Law III:

Restitution is limited to those economic losses suffered by the victim as the

direct and proximate result of a crime and does not include costs that the

victim incurred to support the prosecution of the defendant or in connection

with a civil suit filed by the victim against the defendant.

Argument relating to these latter two propositions of law and the certified question have

been combined because they are interrelated.



The restitution requested by the corporate victim in this case exceeded that
which is permissible as restitution in a criminal case (Proposition HIT)

There was 1o basis for the trial court to order restitution in the amount of $63,121. In
fact, the State offered no basis for the trial court to award restitution in any amount in this case.

In sentencing a criminal defendant, a trial court is authorized to impose a restitution order
to reimburse a victim of a crime. The amount of restitution is limited to the “economic loss
suffered by the victim as a direct and proximate result of the commission of the offense.” R.C.
2929.18(A)(1). The term “economic loss” is similarly defined in the Revised Code as ‘fany
economic detriment suffered by a victim as a q’irect and proximate result of the commission of
an offense.” R.C. 2929.01(M). State v. Warner, 55 Ohio 8t.3d 31, 69, 564 N.E.2d 18 (1990).
“Economic loss” includes lost wages, property loss, medical costs and funeral expenses, but does
not include non-economic loss, punitive damages or exemplary damages. R.C. 2929.01(M).Due
process requires that the amount of restitution bear a reasonable relationship to the amount of
loss. State v. Lacey, Richland App. No. 2005-CA-119, 2006 Ohio 4290, 1 38-45; State v.
Labghaly, 8" Dist. App. No. 87759, 2007 Ohio 73, 1 9.

In the 1nstant case, thé expenditures described in the unsworn Aero letter were not the
expenditures that were the direct and proximate result of Mr. Lalain’s theft. Rather, Aero
discussed personnel costs attendant to their ﬁeiping “in support of this case” and monies spent to
retain the services of an outside auditor to “determine a valuation of the property.” Aero letter, at
4% 1-2. On its face, the Aero letter demonstrates that these costs were not the direct result of the
theft — this is money Aero chose to spend in order to develop a case against Mr. Lalain as

opposed to the value of anything that was taken from Aero by Mr. Lalain.



The prosecution’s own representations at sentencing confirm the investigatory and
litigative nature of Aero’s expenses. The prosecutor acknowledged that Aero’s expenditures
enabled the State to bri;lg the proseéution against Mr. Lalain:

But that Meaden and Moore [i.e., the accounting firm hired by Aero] work

cost a lot of money in order to establish this case. Aero undertook a

number of expenses which the county could never have afforded to pay for

in order to investigate this case.
(T. 26) (emphasis added). Specifically as to the Meaden and Moore audit, the prosecutor
- particularly noted that the outside audit performed by Meaden and Moore was only undertaken
by Aero after the County Prosecutor’s Office asked them to do so in order to help prosecute this
case. (T. 24-25).

In effect, Aero is trying to recover as criminal restitution the same types of costs of
litigation that they could not have recovered had they continued in their civil litigation against
Mr. Lalain.

In the end, the State failed to set forth even the mention of anj,} loss to Aero that was both
directly and proximately caused by Mr. Lalain’s theft — which is the only loss countenanced by
R.C. 2929.18’s restitution provision. It is not surprising that the State could not provide even a
mention of the type of loss that qualified for restitution — all of the property was recovered and
had never been disseminated. (T. 9, 14, 24).

Even in the absence of a specific objection, a hearing was required in light of

the unsubstantiated and excessive nature of the amount of restitution

requested (Respense to Certified Question)

The trial court erred in not conducting an evidentiary hearing to determine the restitution
amount. As discussed above, not every expenditure by a victim is a loss for which criminal

restitution is guaranteed. When a trial court cannot be certain as to the amount of restitution to

which a victim is entitle under a statute, a hearing is required. Stafe v. Warner (1990), 55 Ohio

10



St.3d 31, 69 (trial court erred in not conducting hearing where record left this Court “to guess
what losses flowed directly” from the criminal conduct).

A trial court is not permitted, even with the agreement of the parties, to impose a sentence
that is not in accordance with the law. Stafe v. Underwood, 124 Ohio $t.3d 365, 922 N.E.2d 923.
When a trial court imposes a sentence of restitution that is not supportéd by the record, it
imposes a sentence that exceeds its authority under R.C. 2929.18. Here, the Aero letter, on its
face, did not set forth a restitution request that was colorable under R.C. 2929.18, especially in
light of the fact that all of the stolen property had been recovered and none of it had been
disseminated. (T. 9 14, 24). Moreover, the prosecutor’s comments about how Aero’s |
expenditures were related to the investigation and prosecution of this case confirmed that the
State was seeking restitution in excess of the court’s statutory authority under R.C. 2929.18. (T.
25-26).

In that the combined representations of Aero and the prosecutor specifically alerted the
trial court to the fact that at least some of the restitution being requestéd fell outside of R.C.
2929.18, and, further, that none of the restitution being requested had been shown o fall inside
the bounds of R.C. 2929.18, the trial court had no basis to award restitution untess it first
conducted a hearing. Warner. In this regard, it should be remembered that it was the State’s
burden to demonstrate that restitution was appropriate. See, Warner. Mr. Lalain had no duty to
request a hearing and, as with any criminal sentencing, it was pot his duty to ask the trial court to
conduct a hearing so as to enable the State to punish him further via a restitution award. See,
State v. Waiters, 8 Dist. App. No. 93897, 2010-Ohio- 5764 {even a jointly recommended
restitution amount cannot be ordered without a hearing when “nothing in the record provides any

guidance or evidence from which the trial court could have determined whether the amount of

11



restitution was reasonably related to the loss suffered by the victim.”). See also, State v. Ratliff,
194 Ohio App.3d 202, 2011-0Ohio-2313, 955 N.E.2d 425 (2™ Dist.) (although defendant did not
specifically object to restitution, his dispute of the amount required trial court to conduct é
hearing).

Accordingly, even in the absence of an objection, a hearing was required.

Nonetheless, as discussed below, in this case, Mr. Lalain did object.

The trial court’s error in not conducting a hearing was particularly

egregious in light of defense counsel’s objections to the amount of restitution

(Proposition of Law II).

The Eighth District framed the certified question with the premise that there was no
objection posited by the defense regarding the restitution. The Eighth District’s premise 18 -
unsupported by the record. The defense specifically objected to the amount of restitution set
forth in the Aero letter. (T. 15). The defense explicitly posited that Aero’s plajmed expenses
included litigation costs attendant to its lawsuit against Mr. Lalain which had been previously
dismissed. (T. 15). At one point, the defense stated that it did not believe Aero was deserving of
“any” of these costs.

It is unclear how the Eighth District, in the face of the transcript, analyzed the issues as if
no objection were posited. Opinion below, passim. The Eighth District even quoted defense
counsel’s having made an objection, although it incotrectly characterized one of counsel’s
objections as having related only to the Meade and Moore study. Opinion below, at § 5. This also
calls into question how the Fighth District could frame the certified question in the context of a

complete absence of an objection. The only possible explanation is that the Eighth District

believed a further objection - or exception — was required to be noted at the end of the entire

12



sentencing hearing. Such a procedure is not required in Ohio. Crim. R 51 (exception not
necessary where objection already posited).

Thus, the defense counsel specifically placed into question the issue of whether Aero was
entitled to any restitution, particularly in light of its having incurred litigation costs attendant to
its civil lawsuit. This positing of an objection to the State’s proposed restitution figure required
the trial court to conduct an evidentiary hearing — whenever the defense calls into dispute the
amount of restitution, a hearing is required. State v. Ratliff, 194 Ohio App.3d 202, 2011-Ohio-
2313, 955 N.E.2d 425 (.’2nd Dist.); see also, Waiters, at 4 23 (hearing required merely because
“defense counsel stated at the sentencing hearing that he was not sure the amount of restitution
was correct”).

Accordingly, the trial court erred when it failed to conduct an evidentiary hearing, The
restitution order must be reversed and the case remagded for an evidentiary hearing. |

CONCLUSION

For these reasons, the judgment of the Eighth District Court of Appeals should be
reversed. The case should be remanded to the Cuyahoga County Court of Common Pleas to
conduct a hearing on the amount of restitution, not to exceed $4,999.99.

Respectfully submitted,

WM
—JOHN P. HILDEBRAND, SR. %
John P. Hildebrand, Co. LPA

21430 Lorain Road

Fairview Park, Ohio 44126.
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general and gfeat Apublic interest.

Respectfully submitted,

——TOHN HILDEBRAND, SR. = " ( ﬁ /W‘Q
Hildebrand & Hildebrand
21430 Lorain Road
Fairview Park, Ohio 44126
Counsel for Defendant-Appellant

SERVICE
A copy of the foregoing Notice of Appeal was served via U.S. mail, postage pre-paid, on
‘William D. Mason, Cuyahoga County Prosecutor, or his duly authorize representative, this 8th

day of March, 2012.

~<ZJ0HN HILDEBRAND, SR. (é’ /& 7~fy |
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MARY EILEEN KILBANE, AJ..

‘ Defen&ant-apﬁeﬂﬁnt, Daniel Lalain (Lalain), appeals his restitution |

order. Finding no merit to the appeal, we affirm.

In June 2‘099, Lalain was charged with ane count of theft, a first degree
felony. The indictment provid.ed that the irall;e of the properf.y or services
stolen was $1,000,000 or more. Pursuant to a plea agreement, Lalain pled
guilty to an amended count of theft, a fifth degree felény. As a fifth c!egréé

felony, the value of the propexty or services stolen was amended to $500 or more

-, and less than $5,000.

In September 2010, the trial court sentenced Lalain to four years of

community control sanction and ordered that he pay $63,121 as restitution to

the victim, who was Lalain’s former employer, Aero-Instruments (Aero). Atthe -

sentencmg: hearmg, the trial court stated that it has a letter dated September
21st, 2010, from My, Ryan M}fsud ﬁ-am [Aero] relating to the loss in thls case.
And the court states that these documents plus any written or oral statements
made to the court today shall bs preserved as part of the record in this case.”
The letter states in pertinent paxt:
. “We have been asked to provide information regarding the
financial impact on the company regarding the theft of
property and the subsequent process that was undertaken

to identify and value the property that was recovered by
Cleveland Police[.] We have calculated the costto [Aero] for
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the time spent by its employees in support of this case to be-
$65,456.00. This estimate does not include any costs for
materials and supplies associated with the sorting, filing .
and copying of the more than 9,000 pages of documents and
over 100 items recovered by the Glevelami Police from

- [Lalain’s] possessmn

In order to provnde the County Prosecutor’s Office w:d;h an
accurate valuation of the property that was recovered,
[Aero]l contracted with Meaden and Moore and their
Forensie Accounting depariment to determine a valuation
of the property that was taken from the company. The cost
associated with this activity was $7,666.00. [Aero} is looking
for restitution in the form of repayment by [Lalain] for
these costs.”

The trial court then asked d,efgnse céunsel “if there is any reason we
should nt‘:t' go forward with the heaﬁng this momihg.” Defense coungel replied,
“No, your Honor, We ean proceed.” When d:tscussmg mitigation, defense

counsel stated, I don't think [Lalain] should be held responsible for any of [the
‘Meaden and Moore] cost” hecau#é. the report was gene;*ated in furtherance of
& civil lawsuit Aero initially filed against Lalain and later dismissed, in order

to proceed with the criminal prosecution. After Lalain addressed the court, the

court asked defense counsel if there was anything fucther. Defense counsel

replied, “No, your Hanor
The State then advised the court “[t]he reason * * * this case had to be

prosecuted [wasj because Aero has a national security clearance. They produce

aerospace engineering products * * *.” With respect to the Meaden and Moore

w0738 ®0381
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amounﬁng, the State indicated the “acommﬁng was taken on by Aero o 80
that they cér_xld discﬁsa bow this case could actually be * * * valuated and
evaluated, Sothat people could Qndérstandhow much m.oney this information,
_thése- pmtotypés, [and] data involved is actually worth to a company that's en
the cutting edge of technology ERR) - We find that ﬁhere‘ are special
circumstances in this case which Ie#.ds- the State to allow a plea to a felony of
 the fifth degree and the victim has also agreed with that.”

The tnal court then sentenced Lalain to four years of conimunity control
sanction and ordered $63_,-121 a8 restitution. In deterxﬁining the loss to Aero,
the trial court calenlated “the degree of damage done and * ** the aqcounting
* % * necessary to do that.” The trial court added $66,456 for Aéro’s econpmic
| loas and $7,665 for tl_ze Meaden and Moore at:cdﬁnting to obtain $63,121. The
court concluded the‘ hearing by asking defense counsel if “there are any other
matters to be referengéd on the record.” ﬁefense counsel replied, “Nothing
further, your Honor.” | | |

Laiairi now appeals, raising the following three assignments of error for
_i’eview. o

ASSIGNMENT OF ERROR ONE

. “The trial court erred when it orde;v:ed restitution in the
amount of $63,121 without any basis to conclude that this

w738 0382
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. amount was the ‘e@onémic loss’ suffered by [Aerc] as i;he
direct and proximate result of the theft.”

ASSIGNMENT OF ERROR TWO

“The trial court erred in failing to bold an adequate
restitution hearing when [Lalain] disputed the restitution

amount.”
ASSIGNMENT OF ERROR THREE
“The trial court erred in ordering restitution in an amount

" greater than $4,999.99 because [Lalain] was only convicted
of a fifth degree felony.”

Standard of Beview
On appeasl, we review a lower court’s order of restitution for an abuse of
dxacretmn State v, Marbury (1995) 104 Ohio App 8d 179, 661 N.E.2d 271; see,
also, State v. Berman, Cuyahoga App. No. 79542, 2002—0}110-127 7. An abuse of
discretion ‘f‘impﬁés tﬁat the court’s attitude is unreasonable, arbitrary or
unconscionable.” Btakemo?e v. Blakemore (1983), 5 Ohio 8t.8d 217, 219, 450
N.E.2d 1140, quoting State v. Adams (1980), 62 Ohio §t.2d 151, 404 N.E.2d 144.
Restitution A Heari |
In the first assignment of error, Lalain argues the trial court erred when
it. ordered $68,121 as restitution because the costs Aero claimed were not
incurred as a direct and proximate result of the theft. Rather, he claims that

Aerxo requested reimbursement for money it spent to develop a case against him.

W0738 %0383
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In the second assighic;’zeﬁt o‘f error Lalé.iﬁ-argués the trial coﬁi‘{;' exved by not

holding a hearmg on the resm:utmn amaunt He cla_tms he 0bJected to the |

restitution amount get forth in Aero 8 lette:r In the thn‘d; aemgnment of error,

| Laiam argues the tual court exred when 1t srdered resmutmn in an amount

greater than $4,999.69 bacause he pled guilty to a fiﬂ;h degree fe}ony
_ However, Lalain did not object at; hia sentencing hearmg_ to the order of
restitution or the amount oxdered. Thus, he waived all but p}ain'eﬁor. State

v. Jarreit, Cuyahogd App. No. 90404, 2008-_0%-&868,_ 118, citing Mav;bu!y.

Under Cr.tmR 52(B), “[pllain errors or defects affecting substaﬁtial rights

* may be noticed althoixghlthey were not Srotjght to the atﬁénﬁion of the court.”

" “Notice of plain error under Crim.R. 52(B) is to be taken with the utmost
caution, under exceptional circumstances and énly to prevent a manifest
miscarriage of justice.” 'Sme v. Long (1978), 53 Ohio $t.34 91, 372 N.E.2d 804,
paragraph three of the syllabus. For the reasons that follow, we do not find
plain 'error. |

R.C. 2929.18 governs restitution and provides that financial sanctions
raay inciude: | . |

| “Restitution by the offender to the victim of the offender’s

crime * * * in an amount based on the victim's economic
loss, ***Ifthe court imposes restitution, at sentencing, the

couri shall determine the amount of restitution to be made
by the offender. If the court imposes restitution, the court

WO738 KO38Y
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R.C. 2929.18(A)(1) states, “[ilf the court decidés o impose restitution, the

- gourt shall hold a hearing on rgsi;itutiOn if the of_fen&ér, vietim or survivor
disputes the ameur;t.”' This court has held that a separate hearing is not
required if the defsndant or defense counsel fail to “object to restitution or

" dispute the amounts requested by the victims.” Jorrett at §18. Since Lalain

and defense éounsel failed to object to restitution or dispute the amount

reqqasteﬁ by Aero, the tnsl court was not required to hold a separate hearing -

on rest.itution.

Furthe_l;mbré; R.C. 2929.01(1) defines economic loss as any economic
' “detriment suffered ﬁ'y a vietim as a direct and .proximAate result of the
coinmission of an offense. ﬁere, ‘Aero had to complete an acmuxitmé to
determine j}al.ué because of the uhiqu_e nature of the intellectual property
involved. Im additioﬁ, as stated above, Lalain understood as part of his plea
agreeme'nt that he could be required to pay restitution and failed to dispute the
ﬁﬁount. “Finally, ]usince and sensibility should preveat [Lalain] from
pfevailing on a error which he invited. By agreeing fo the restitution award in
- exchange for #leadi’ng guilty, he recsived the benefit of his bavgain: a reduced
charge” State v. Stewart, Wyandot App. No. 16-08-11, 2008-Ohio-5823, Y18
(where the Third District Court of Appeals affirmed the trial court’s restitution

award toa govémment_agency when such award was made pursuant to an

o738 PﬁB?BS
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8-
express plea agreément betﬁreeh the State and the deféndant). Therefom, the
trial court’s restitution order of $68,121 was not an abuse of discretion.

The dissent relies on State v. MoareaBe#nett, Cuyahoga Aﬁp. No. 95450,
2011-Ohio-1037, and Statev. Wickline, Logan App. No. 8-10-20, 2011.0hio-3004,
fa support the argument that the trial court did not have the authority to
iﬁpqse any amouﬁt of restitution be}ond $4,999. Reépeotﬁxlly, our reading of
.these cases reveals differences that render their holdhiés distinguishable from
the instant case. | | |

- In Moore-Bennett, thls court found that “[a] trial court abuses its

discretion in ordering restitution in an amount that exceeds the economic loss

| resulting from the defendant's crime.” Id. at §18, citing State v. Rivera,
Cuyahoga App. No. 84379, 2004-Ohio-6648. In Wickline, the Third District
Court of Appeals found that under the express terms of tha plea agreemsnt, the
defendant “could not be ordered to pay move restitution than he could have been
ordered to pay if he had been convicbéd of the originai offense[,]” which was a
. fifth degree félony (a theft offense involvi_ﬁg property valued at $500 or move,
but less than $5,080j. Id. at §17.

In the instant case, Lalain agreed to pay restitution aé part of his plea

agreement in exchange for a reduced charge, and at the restitution hearing, he

V3738 0387
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9
failed to abject to the restitution award. The issue of waiver was neither raised
nor discussed in Moore-Bennett and Wickline.
| Furthermore, the defenéaﬁﬁ in Moore-Bennett proceeded to a j_ury trial,
whereés Lalam entered into a plea é.greement. Whilg Lalain did not execute an
express plea agreement like the defendant in 'Wicklz'n'e, undeér Wickline’s

rationale, the trial-court in the instant case did not err because it ordered

Lalain to pay restitution in an amount Jegs than if he had been convicted of the

' arigjnal offense, which was a firgt degree felony (a theft offense involving
property or services valued at $1 million or more).
Thus, based on the foregoing, we find that the trial court’s restitution

order did not violate Lalain’s substantial rights. Therefore, we do not find plain

. Berror,

| Accordingly, the first, second; and third sssignments of erver are
overruled. |
Judgment is affirmed.
It is ovdered that appellee recover from appellant coste herein taxed.

The eourt finds there were reseonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.

W0738 mo38g
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A certified copy of this entry shall constitute the mandate pursuant to |

" Rule 27 of the Rules of Appellate Procedure.

Wots, e, filln,

MARY EHJEEN KILBANE, ADMINISTRATIVE JUDGE

COLLEEN CONWAY COONEY, J., CONCURS
SEAN C. GALLAGHER, J., 'DISSENTS (SEE SEPARATE DISSENTING

* OPINION)

SEAN C. GALLAGHER, J., DISSENTING:

I respectfully digsenf from the majority decision. I write separately to

address concerns about awards of restitution at sentencing where the texms and

amounts are unclear at the time of the plea.

In this instance, we have an initial allegation of theft with a value in
excess of $1,000,000. Inthe end, the pleais to a theft offense with a stated value
- of more than $500, but less than $5,000. While Lalain indicaied that he
ﬁndersto_n@ he could be crdered to pay restitution as part. of his sentence, no
spéciﬁc amount of restitution was a._greed to gs part of his blea agreement.

| Ordinarily, the amount‘of restitution ordered by a trial court must bear a
reasonable relationship fo the loss auffere& and is limited to the actual loss
cxused by the offender’s criminal conduct for which he was convicted. As this

court recognized in State v. Moore-Benneit, Cuyshoga App. No. 95450,

0738 M0389
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2011-Ohio-1937, § 18: " “R.C. 2820.28(A)(1) xéquires that when restitution is
_impnsed- as part of a criminal sanctié:} for misdemeanor offenses, ‘the amount
the court orders as restitution shall not exceed the amount of the economic loss
suffered by the vietim as a direct and pmximé.te result of the commission of the
A oft_'eﬁse.‘ Ohio courts have recognized; that the amount of restitution ordeied by
a trial court must bear a reasonable relationship to the loss suffered and is
limited to the actual loss caused by the offender’s criminal conduct for which he
| was convicted. A trial court abuses its discretion in ordering restitutio;l in an
amount thaf. exceeds the economic loss resultmg from the defendant’s erime. Ag’
| appél]ate cours may modify a sentenée when it finds by clear and convincing
evidence t_hspli ’the sentence is contrary to law. R.C. 2953.08(63)(2).” (Internal
' cita{tiona omitted.) lS_ee, also, .S‘tatel v.- Rivera, 'Cuyahoga App. No. 84379,
2004-Ohio-6648. |
" 1t has been recognized that nothing in R.C. 2029.18(A)(1) prohibits an
" award pf .ms_tituﬁon greater than the maximum ;sseciated with the degree of
| offense when thé defendant has agreed to pay more as part of a plea agreement.

State v. Wickline, Logan App. No. 8-10-20, 2011-Ohio-3004, Y 14-15. However,

as was the casein Wickline, the defendant herein never agreed topay restitution

in an amount exceeding the value for the offense of .which he was convicted.

WO738 w0390
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: Therefore, the trial court had 1‘ao authority to impose any aﬁomt of restitution
beyond $4,999. See id. at § 17.

I also ﬁﬁte that the figure of $63,121 appears for the first time on the date
| of seﬁtensing or shortly before in a letber,. dated égptember 21, ZQID, from a
representative of the victim. This lettor does not contain a detailed accounting
of these costs. The appellant at the hearing raised cdnceﬁxs that these were
actually costs related to civil litigation the victim was pursuing againét
appellant contemporaneous with the criminal proceedings.

While it is not always possible to know of, or address all economic losses
at the time of a plea ox fmdiﬁg of guilt, it is the better practice to put a figure of
restitution on the record and afford the partiés an opportunity to address the
mérits of the figures ﬁt sentencing in a meaningful way. Too often, restitution;
is treé_ted as an’ afterthbught. In my view, the specific figures from the
Se_pf;ember 21, 2010 letter should have been availabie and incorporated into the
plea agreement to aveid surprise or conflicts over what is expected in texrms of
making the victinx whole.

In any event, bacause Lalain did not specifically agree to pay any amount
of restitution greater than the value for the offense of which he was cenvicf:ed,

I would reduce the restitution order to $4,999,

8738 mo39)
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1937 and State v. Rivera, Cuyahoga App. No. 84379, 2004-Ohio-6648.
The economic loss suffered by a crime victim for purposes of _

determining the amount of restitution the defendant should pay is not |
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limited by the value of the stolen property used to establish the degree

of the offense.
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Whether, despite the deféendant’s failure to object, it is error for the trial court to
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"MARY EILEEN KILBANE, Ad.

Defeﬁdant-éppeﬂarit, Daniel Lalain (Lalain), aﬁpeais his restitution

order. Finding no merit fo the appeal, we affirm. |

' In June 2009, Lalain was charged with one count of theft, a first degree
felony. The indictment provided that the value of the property or services
stolen was $1,000,000 or more. Pﬁrsuant 1o a plea .égree-ment, Lalain pled
guilty to an amended count éf theft, a fifth degree felony. As a fifth degree
felony, the value of the property or services stolen Waé amended to $500 of more
and less than $5,000.

In September 2010, the | trial court sentenced Lalain to four yeafs of
commlinity control sanction a'nd ordered that he‘ pay $63,121 as restitution to
the victim, who was Lalain’s former employer, Aero-Instruments (Aéro). At the
sentencing hearing, the trial court stated that it has “a letter dated September
21st, 2010, from Mr. -Ryan Mifsud from [Aero] relating to the loss in this case.
~ And the court states that these documents plus any written or oral statements
made to the court today shall be preserved as lpart of the recérd in this case.”

The letter states in pertinent part:

“We have been asked to provide information regarding the
financial impact on the company regarding the theft of
property and the subsequent process that was undertaken
to identify and value the property that was recovered by
Cleveland Policel.] We have calculated the costto [Aero] for
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the time spent by its employees in support of this case to be
$65,456.00. This estimate does not include any costs for
materials and supplies associated with the sorting, filing
- and copying of the more than 9,000 pages of documents and
over 100 items recovered by the Cleveland Police from

[Lalain’s] possession.

In order to provide the County Prosecutor’s Office with an

accurate valuation of the property that was recovered,

[Aero] contracted with Meaden and Moore and their
- Forensic Accounting department to determine a valuation
- of the property that was taken from the company. The cost

associated with this activity was $7,665.00. [Aero] islooking
for restitution in the form of repayment by [Lalain] for

these costs.”

The trial court then askea defense counsel “if there is any reason we
i should not go forward with the hearing this morning.” Defensé counéel repligd,
“No, your Honor. We can proceed.” When discussing mitigation, defense
.'c:ounsei sf:ated, “I don’t think [Lalain] should be held responsible for any of [the
Meédeﬂ and Moore] cost” because the report was generated in furtherance of
a civil lawguit Aero initially filed against Lalain and later dismissed, in order
to proceed with the criminal prosecution. After Lalain addressed the court, the
court asked defense counsel if there was anything further. Defense counsel
replied, “No, your Honor.”

The State then advised the court “[t]he reason * * * this case had to be
prosecuted [was] because Aero has a national security clearance. They produce

aerospace engineering products * * *.” With respect to the Meaden and Moore
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accounting, the State indicated the “accounting was taken on by Aero * * * go
| that .they could discuss how this case could actually be * * * yaluated and
evaluated. Sothat peoiale could understand how much money this informa‘é_;ion,‘
these prototypes, [and] data involved is actually worth to a company that’s on
the cutting edge of teéhnology * * * ° We find that there are special
circumstances in this case which leads the Stafe fo allow a plea to a felony of
the fifth degree and the victim has also agreed .with that.’; |

The trial court then sentenced.LaIain to fou.r years of community control
sanction and ordered $63,121 as restitution. In determining the loss to Aero,
~the trial court calculated “the degree of damage done and * * * the accounting
* * * necessary to do that.” The trial coﬁrt added $55,456 for Aero’s economic
loss and $7,665 for the Meaden and Moore accounting to obfain $63,121. The
court concluded the hearing by asking defense counsei if “there are any @ther
matters to be referenced on the record.” Defense counsel replied, “Nothing

further, your Honor.”

Lalain now appeals, raising the fdllowmg three assignments of error for

review.
ASSIGNMENT OF ERROR ONE

“The trial court erred when it ordered restitution in the
amount of $63,121 without any basis to conclude that this
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amount was the ‘economic loss’ suffered by [Aero] as the
direct and proximate result of the theft.”

- ASSIGNMENT OF ERROR TWO

“The trial court erred in failing to hold an adequate
restitution hearing when [Lalain] disputed the restltutmn

amount.”
ASSIGNMENT OF ERROR THREE
“The trial court erred in ordermg restitution in an amount

greater than $4,999.99 because [Lalaln] was only convmted
of a fifth degree felony.”

Standard of Review
On appeal, we reviev»} a lower court’s order of restitution for an abuse of
discretion. State v. Marbury (+995), 104 Chio App.3d 179, 661 N.E.2d 271; see;
also, Stéte v. Berman, Cuyahoga App. No. 79542, 2002-Ohio-1277. An abuse of
“discretion “implies that the court’s attitude is unreasonable, arbitfary or
unconscionable‘a.”" Bla}éemore_ v. Blakemore (1983), 5 Ohio St.3d 217,- 219, 450
N.E.2d 1140, quoting State v. Adams (1980), 6270h_io St.2d 151, 404 N.E.zid 144.
| Resgtitution Award and Hearing
In the first assignment of error, Lalain argues the trial court erred when
it ordefed $63,121 as festitution because the costs Aero claimed were not
meurred as'a' direct and proximate result of the theft. Rather, he claims that

Aerorequested reimbursement for money it spent to develop a case against him.
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In the second assignment of error, Lalain argues the trial court erred by not
holding a heérihg on the restitution amount. He claims he objected to the
restitution amount set forth in Aero’s letter. In the third assignment of error,
Lalain argues the trial court erred when it ordered restitﬁtion m an amoeunt

greater than $4,999.99 because he pled guilty to a fifth degree felony.

However, Lalain did not object at his sentencing hearing to the order of

restitution or thé amount ordered. Thus, he waived all but plain error. State
v. Jarrett, Cuyahoga App. No. 90404, 2008-Ohi0-48é8, 913, citing Marbﬁry.
Under Crim . R. 52(B), “[pllain errors or defects affectirig sub st_antial rights
may be noticed although Lhey were not brought to the attention of the court.”
“Notice of plain error under Crim.R. SZ(B) is to be taken with the utmost

- caution, under exceptional circumstances and only to prevent a manifest

miscarriage of justice.” State v. Long (1978), 53 Ohio 5t.3d 91, 372 N.E.2d 804,

paragraph three of the syllabus. For the reasons that follow, we do not find

plain error.

R.C. 2928.18 governs restitution and provides that financial sanctions

may include:

“Restitution by the offender to the victim of the offender’s
crime ¥ * ¥ in an amount based on the victim’s economic
loss. ** *Ifthe court imposes restitution, at sentencing, the
court shall determine the amount of restitution to be made
by the offender. If the court imposes restitution, the court
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may base the amount of restitution it orders on an amount
recommended by the victim, the offender, a presentence
investigation report, * * * and other information, provided
that the amount the court orders as restitution shall not
exceed the amount of the economic loss suffered by the
victim as a direct and proximate result of the commission of
the offense. If the court decides to impose restitution, the
court shall hold a hearing on restitution if the offender,
victim, or survivor disputes the amount.” Id. at (A)(1).
“Economicloss” is defined as “any economic detriment suffered by a victim

as a direct .a'nd proximate result of the commission of an offense and includes
any loss of income due to lost time at work because of any injury caused to the
victim, and any property loss, medical cost, or funeral expense incurred as a
‘result of the commission of the offense. ‘Economic loss’ does not include
non-economic loss or any punitive or exemplary démagés.” R.C. 2929.01(L).
In the instant case, a review of the recgfd reveals that Lalain stated he

understood that he could be ordered to pay restitution as part of his sentence.

At the sentencing hearing, the trial court asked Lalain’s counsel én three

occasions if he had any objections or anything to add. Each time, defense

counsel replied “no.” The trial court then ordered Lalain to pay Aero the exact
amount requested 1n its letter. At no time did Lalain or his counsel object to
restitution or dispute the amounts requested by the Aero: At oral argument,

Lalain’s counsel conceded that he did not place an objection on the record at the

sentencing hearing.
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R.C. 2929.18(AX1) states, “[i}f the court decides to impose restitution, the
court shall hold a hearing on restitution if the offender, victim or survivor
disputes the amount.” This court has held that a separate hearing is not
required if the defendant or defense counsel faii.to “object to restitution or
dispute the amounts requested by the victims.” Jarrett at 118. Sin;:e Lalaiﬁ
and defense counsel failed to object to festitutiem or dispute the amount-‘
requested by Aero, the trial court Was‘n_ot required to hold a éeparate hearing
on restitution.
Furthermore, R.C. 2929.01(L) defines economic loss as any economic
detriment suffered by a victim a‘s. a direct énd proximate result of the
commission of an“offense, ‘Here, Aero had to complete an accounting to
determine value because of the unique nature of the intellectual property
ihvolvec’i. In addition, as stated above, Lalain understood as part of his plea
agreement that he céuld. be required to pay restitution and failed to dispute the
amount. “Fiﬂglly, justice and sensibility should prevent [Lalain] from
prevailing on a error which he invited. By agreeing to the restitution award in
exchange for pleading guilty, he received the benefit of his bargain: a reducéd
charge.” State v. Stewart, Wyandot App. No. 16-08-1T, 2008-Ohio-5823, Y13
(where the Third District Coﬁrt of Appeals affirmed the trial court’s restitution
award to a government agency when such award was made pursuant to an
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expréss plea agreement hetween the State and the defen&ant). Therefore, the
trial cgurt’s restitution order of $68,121 was not an abuse of discretion.

 The dissent relies on State v. Moore-Bennett, Cuyahoga App. No.- 95450,
2011-Ohio-1937, and State v. Wickline, Logan App. No. 8-10-20, 2011-OChio-3004,
to support the argumeﬁt that the trial court did ﬁot have the aﬁthority to
impose any amount of restitution beyond $4,999. Respectfully, our reading of
these céses_ reveals differences that render their holdings distinguishable from
theé instant case.

In Moore-Bennett, this court fo_urid that “[a] trial court abuses its
discretion in ordering restitution in an amount that exceeds the economic loss
resultiilg from the defendar;t’s crime.” Id. at 918, citing Staﬁel v. Rivera,
Cuyahoga App. No. 84379, 2004-Ohio-6648. In Wickline, the Third District
Court éf Appeais found that under thé express terms of the plea agreement, the
defendant “could not be ordered to pay more restitution than he could have been
ordered to pay if he had been convicted of the ‘ori:ginal offensef,}” which was a
fifth degree felony (a theft offense involving property valued at $500 or more,
but less than §5,000). Id. at J17.

In the instant case, Lalain agreed to pay restitution as part of his plea

agreement in exchange for a reduced charge, and at the restitution hearing, he
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failed to ohject to the restitution award. The issue of waiver was neither raised
nor discussed in Moore-Bennett and Wickline.

Furthermore, the defendant in Moore-Bennett proceeded to a jury trial,

: Whereas Lalain entered intoa pleg. agreement., While Lalain c{id not execute an

éxpres,s plea agreement }ike the defendant in Wickli.ne, under Wickline’s

rationale, the trial court in the instant case did not err because it ordered

Laiain tb pay restitution in an amount less than if he had been cOnvictéd ofthe

original- offense, which was a first degree felony (a theft offense involviﬁg
pro.perty or services valued at $1 million or more). -

: Tﬁus, based on the foregoing, we find that the trial court’s restitution
order did not violate Lalain's substantial rights. Therefore, we do not find plain
erz;or.

Accordingly, the first, second, and third aséignments of error are
overruled,
Judgment 15 affirmed.

Tt is ordered that appellee recover from appellant costs herein taxed.
The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.
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A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

Mty e il

MARY EILEEN KILBANE, ADMINISTRATIVE JUDGE

COLLEEN CONWAY COONEY, J., CONCURS |
SEAN C. GALLAGHER, J., DISSENTS (SEE SEPARATE DISSENTING

OPINION)
SEAN C. GALLAGHER, J., DISSENTING:
I respectfully dissent from the majority decision. I write separately to

address concerns about awards of restitution at sentencing where the terms and

#
PR

amounts are unclear at the time of the plea.

In this instance, we have an initial allega‘tion of theft with a value in
excess of $1,000,000. Inthe end, the plea is to a theft offense with a stated value
of more than $500, but less than $5,000. While Lalain indicated that he
understood he could be ordered to pay restitution as part of his sentence, no
specific amount of restituti(-)n. was agreed to as part of his plea agreement.

Ordinarily, the amount rof restitution ordered by a trial court must bear a
reasonable relationship to the_ Ioss suffered and is limited to the actual loss
caused by the offeﬁder’s criminal c-oﬁduct for which he was convicted. As this

court recognized in State v. Moore-Bennett, Cuyahoga App. No. 95450,
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2011-Ohio-1937, 1 18:. “R.C. 2929.28(A(1) requires' that When restitution is
imposed as part of a c_;riminal_ sanction for misdemeanor offenses, ‘the amount
the court orders as restitution shall not exceed the amount of the ecdnomic loss

suffered by the victim as a direct and proximate result of the commission of the

~offense.” Ohio courts have recognized that the amount of restitution ordered by

a trial court must bear a reasonable relationship to the loss suffered and is
limited to the actual loss caused by the offender’s criminal conduct ‘fbr which he
~was convicted. A trial court abuses its discretion in erdering restitution in an

amount that exceeds the economic loss resulting from the defendant’s crime. An

appellate court may modify a sentence when it finds by clear and convincing

evidence that thé sentence 1s contrary to Iaw;. RC 2953.08(G)(2).” (Iﬁtefnal
ci‘taﬁ_ons omitted.) See, also, ‘State v. Rivera, Cuyahoga App. No. 84379,
2004-Ohio-6648.

It has been recognized that‘ nothing in R.C. 2929.18(AX1) prohibits an
award of restitution greater than the maximum assoclated with the degree of
offense ?vhen the defendant has agreed to pay more as part of a plea agreement.
State v. Wickliﬁe, Logan App. No. 8-10-20, 201 I-Ohio-SOO{l, 4 14-15. However,
as was the case jn Wickline, the defendant herein never agreed to pay restitution

in an amount exceeding the value for the offense of which he was convicted.
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Therefore, the trial court had no authority to impose any amount of restitution
beyond $4,999. See id. at I 17.
I aléo note that the figure -of‘$63, 121 appears for the first time on the date
of sentencing or shortly before in a letter, dated September 21, 2010, from a
répresen‘tative‘of the victim. This letter does not contain a detailed acco_untiné
of these cbsts. The appellant at the hearing raised concerns that these were
actually Vc_osts related to civil lii:jgatiQH the victim was. pursuing agains’l;
appellant contemporaﬁeous with j:he criminal proceedings.
While it is not always possible to know of, or address all ecnﬁomic losses
at the time of a plea or finding of guilt, it is the better practice to put a figure of
reétitution on the record and afford the parties- anropportunity to address the

merits of the figures at sentencing in a meaningful way. Too often, restitution

]

is treated as an afterthought. In my view, the specific figures from the

September 21, 2010 letter should have been available and incorporated into the

plea agreement to avoid surprise or conflicts over what is expected in terms of

making the victim whole.

In any event, becanse Lalain did not specifically agree to pay any amount
of restitution greater than the value for the offense of which he was convicted,

T would reduce the restitution order to $4,999.
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D. Andrew Wilson, Clark County Prosecuting Attorney, and Amy M. Smith, Assistant
Prosecuting Attorey, for appellee. :

Flanagan, Licherman, Hoffman & Swaim and Brock A, Schoenlein, for appellant.

FATN, Judge.

{41} Defendant-appeliant, Audrey Ratliff, appeals from her conviction and sentence
for theft, following a guilty plea. Ratliff offers three challenges to the amount of restitution
the trial court ordered. Ratliff contends that the trial court erred in ordering restitution of
$121,000, when she pleaded guilty to a theft of less than $100,000. She also confends thai
the trial court abused its discretion in failing to hold a hearing regarding the amount of

restitution and in failing to consider her ability to pay.
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{412} We conclude that the trial court did consider Ratliff’s ability to pay restitution.
But because Ratliff disputed the amount of money she stole, we conclude t_hat the trial ééurt
abused its discretion in ordering restitution without holding a hearing. Additi@nally, we
conclude that in the absence of a specific plea agreement to the contrary, the amount of any
order of restitution may not exceed the maximum amount that is an element of the thefi
offense for which the defendant was convicted. Accordingly, the frial court’s order of

restitution is reversed, and the cause is remanded to the trial court for a hearing on that issue.

i
{3} In February 2010, Ratliff was indicted on two counts of theft, one count of
extortion; and one count of impersonating a peace officer. The charges arose from events that
occurred during the i)re'vious several months, when Ratliff repeatedly deceived her 78-year-old
victim, causing him to loan her large sums of money that she promised to repay but did not.
{44} Pursuant to a plea agreement, Ratliff pleaded guilty to theft from an clderly

person of $25,000 or more, but less than $100,000, in violation of R.C. 2913.02(B)(3).

Ratliff was sentenced to serve seven years in prison.and fo pay $121,000 in restitution to her.

victim. From her sentence, Ratliff appeals.

1]
{95} Ratliff’s sole assignment of error is as follows:
{96} “The trial court erred in rendering its order of restifution.”

{47 Ratliff first contends that because she pleaded guilty to a theft of less than
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$100,000, the trial court erred in ordering her to pay 3121,000 in restitution. She also argues
that the trial court erred in ordering any restitution without holding a hearing, after she
objected to the amount, and that the trial court failed‘ fo consider her ability to pay any
restitution. |

{4 8} The state argues that Ratliff waived anf error by failing to object to the amount
of restitution. The state also argues that there was no information i . the
presentence—hﬁestigation report that would have led the court to doubt Ratliff's expressed
_ integtfq repay her vi'ct_im.

4l l9} A trial court abuses its discretion when it orders restitution that does not bear a
reasonable relationship to tﬁe actual financial loss suffered. State v. Williams (1986), 34 Ohio
- App3d 33. | Therefore, we review a trial court’s order of restitution under an
abuse-of-discretion standard. See, e.g., State v. Naylor,_ Montgomery App. No. 24098,
2011-Ohio-960, § 22. The abuse of discretion standard is defined as “ ‘[a]n appellate court’s
standard for reviewing a decision that is asserted to be grossly unsound, unreasonable, illegal,
or unsupported by the cvidence.” ” State v. Boles, Montgomery App. No. 23037,
2010-Ohio-278, 1 18, quoting Black’s Law Dictionary (8th Ed.2004) 11.

- {4110} R.C. 2929.18(A)(1) allows a trial court to order, as a financial sanction, an
amount of restitution to be paid by an offender to his victim “based 611 the viétim’s €Conomic
loss. * * * If the court imposes restitution, the court may base the amount of restitution it
orders on an amount recommended by the victim, the offender, a presentence investigation
report, estimates or receipts indicating the cost of repairing or replacing property, and other

information, provided that the amount the court orders as restitution shall not exceed the
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amount of the economic loss suffered by the victim as a direct and proximate result of the
commission of the offense. If the court decides to impose restitution, the court shall hold a
hearing on restitution if the offender, victim, or survivor dispt;rtes the amount.”

{411} We begin by addressing Ratliff’s claim th.;xt the trial court failed to consider her
ability to repay her victim before ordering restitution. The record does not support her claim.

{12} R.C. 2929.19(B)(6) imposes a duty upon the trial court to “consider the
offender’s present or future ability to pay” before imposing any financial sanctions under R.C.
2929.71 8.77 See, g Sa‘ate- v. Martin .‘(2{)'(')0), .1.40 Ohio App.?afl 326, 338, citing State v. Stevens
(Sept. 21, 1998), Clinton App. No. CA98-01-001. Howéver, the statute establishes no
=particular factors for the court to take into consideration, nor is a hearing necessary before
making this determination. Id. A trial court may comply with R.C. 2929.19(B}(6) by
considering a pre_senféncednvestigation report, which includes information about the
defendant’s age, health,' education, and work history. Id. |

9 13} In this case, both the sentencing transcript and the judgment entry of conviction
indicate that the trial court considered fhe presentence-investigation report prior to ordering
Ratliff to pay restitution. Furthermore, Ratliff insisted at sentencing that she intended to
repay her victim. Under these circumstances, we conclude that the trial court did not fail to
consider Ratliff’s pfesent or future ability to pay restitution.

{914} A defendant who does not dispute an amount of restitution, request a hearing,
or otherwise object waives all but plain error in régards to the order of restitution. State v.
| Cochran, Champaign App. No. 09CAQ024, 2010-Ohio-3444, § 19, citing State v.

MacQuarrie, Montgomery App. No. 22763, 2009-Chio-2182. At the plea hearing, defense
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counsel stated, “I don’t know that we ever came to the conclusion, at least fiom our
perspective, that thc;, amount involved was more than $100,000, but we do agree that it was
between $25,000 and $100,000.” Furthermore, at the sentencing hearing, counsel again
explained, “Audrey has always contended that she never took over $100,000 ﬁ'om Mr.
Madison, and she said in her PSI that she believes it to be more in the neigﬁborhood of .
$86,000.” Thus, despite the state’s claim to the contrary, Ratliff did dispute the amount of
'restitution, and she has not waived any error in this regard.

{9 15} “ ‘qu dp,e process. reasons, th¢ amppnt of ‘restituti_on mus‘.nl bear a reasongble
relationship to the loss suffered. Accordingly, 1o ensure a lawful award, there must be
competent,‘crcdible evidence in the record to support the trial court’s order of restitution “to a
reasonable degree of certainty.” | The amount of restitution requested should, if necessary, be .
substantiated through documentary or testimonial evidenpe.’ Siate v. Bender, Champaign
App. No. 2004 CA 11, 2005-0hio-919, at 9 10.” State v. Summers, Montgomery App. No.
21465, 2006-Ohio-3199, § 44. See also Naylor, 2011-Ohio-960, § 20-21, citing State v.
Warner (1990), 55 Ohio St.3d 31, 69.

" {4 16} The presentence-investigation report sets forth three significantly different
amounts of financial loss to the victim: the victim estimated his loss at $160,000, the
prosecutor reviewed unspecified financial records of the victim and estimated the victim’s loss
to be $126,000, and Ratliff’s version of events estimated the amount she stole to be $86,000.
With no further evidence or testimony, the trial court accepted the prosecutor’s estimate of
$126,000, as reported in the presentence-investigation report, reduced that amount by $5,000,

reflecting restitution ordered to be paid to the victim by one of Ratliff’s codefendants, and
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ordered Ratliff to pay $121,000. But R.C. 2929.18(B)(1) requires the trial court to hold a
hearing in order to determine the appropriate amount of restitution when, as in this case, the
.defendant Vdispute:s the amount.

{4 17} Finally, “the right to order restitution is limited to the actual damage or loss
caused by the offense of which deﬁ%ﬁdam is convicted.” (Emphasis added.) State v. Clifion
(1989), 65_ Ohio App.3d 117, 123. Orders of restitution may not include losses associated
with diémissed counts, State v. Radway, Franklm App. No. 06AP-1003, 2007-Ohio-4273, ¥
14, In Clz'ﬁbn, for exa‘mple,z because thfe defendantlwas convicted of thgﬂ of property valued
between $300 and $5,000, the court held that the defendant could not be ordered to pay
restituﬁon of more than $5,000. Cliffon at 123-124. See also State v. Rivera, Cuyahoga
Apﬁ. No. 84379, 2004-Ohio-6648. By the same reasoning, since Rathiff pleaded guilty to
steéling Iess than $100,000, she cannot be ordered to pay more than $100,000 in restitution.

{9 18} For the foregbing reasons, we conclude that the restitution order in the amount
of $121,000 is not supported by competent, credible evidence. Therefore, the trial court
abused its discrétion in ordering restitution without holding a hearing to determine the
appropriate amount of that restitution.

{419} In this case, we need not decide, and we do not decide, whether a defendant
who has, as an express part of a negotiated plea agreement or stipulation, agreed to restitution
in an amount in excess of the elements of the offense for which the defendant has been
convicted, or has agreed to restitution relating to additional counits that are being dismissed,
may be ordered to pay restitution accordingly.

- {920} Ratliff’s sole assignment of error is sustained,
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. {921} Ratliff’s sole assignment of error having been sustained, the order of restitution
is reversed, and this cause is remanded for a hearing on the issue of restitution.
Judgment reversed
and cause remanded.
HaLL and BROGAN, JJ., concur.

BroGaAN, J., retired, of the Second District Court of Appeals, sitting by assignment.
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dard computer software used for the normal operation,
admimistration, management, and test of a computer,
computer systemm, O camputer network including, but not
limited to, domain name services, mail transfer services,
and other operating system. services, computer programs
commonly called “ping,” “topdump,” and “traceroute” and
other network monitoring and management computer
software, and computer programs commonly known as
“nslookup™ and “whois” and other systems administration
computer software.

{d) The intentional use of a computer, computer sys-
tem, or a computer network in a manner that exceeds any
right or permission granted by the owner of the computer,
computer system, O computer network or other person
authorized to give consent.

{2) “Computer hacking” does not include the introdue-
tion of a4 computer comtarninant, as defined ir section
2600.02 of the Revised Code, into a computer, computer
systern, computer Program, or computer network.

(I} “Police dog or horse” and “service dog* have the
same meanings as in section 2991.321 [2021.32.1] of the

Revised Code.

HISTORY: 134 v H 511 (Eff I-1-74); 139 v H 437 {Eff
7.21.52); 140 v 1 97 (RFF 3-20-84); 140 v § 183 (Ef 0-26-84);
141 v H 340 (EFf 5-20-86); 141 vH 49 (Eff 6-26-86); 142 v IL
182 (Eff 7-7-87); 143 v H 347 (Bff 7-18-90); 146 v § 2 (Eff
7.1.96); 146 v § 277 (EfE 3-51-97); 147 v H 565 (ELT 3.30-99);
148 vH 2 (Eff 11-10-99); 149 vH 397, £ff 7-8-2002; 150 v S
82§ 1, ff. 212-04; 150 v 8 146, § L, eff. 5-23-04; 150 ¥ H
360, 1, eff, 11-26-04; 150 v F 536, § 1, off. 4-15-05; 150 v
H 361, § 1, eff. 5-6-05,

The provisions of § 3 of HL.B. 536 (150 v —-) read as follows:

SECTION 3. Section 2913.01 of the Revised Code is presented
in this act as a composite of the sectior as amendad by both Am.
Sub. HB. 369 and Am. Sub. S.B. 146 of the 195th General
Assembly. The General Assamnbly, applying the principle stated in
Jrvision (B} of section 152 of the Revised Code that amendments
are to be harmonized if reasonsbly capable of simultaneous
operation, finds that the composite is the resulting version of the
section in effect prior to the effective date of the section as
presented in this act.

Not analogous to former RC § 2913.01 (RS § 7091; S&S
264, S&C 409; 73 v 59; GC § 13083; 101 v 206; Bureau of
Code Revision, 10-1-53), repealed 134 v H 511, § 2, eff

1-1-74

Comment, Legislative Service Commission

Section 2013.01 of the Revised Code is amended by Am. Sub.
H.B. 361, Sub. FLB. 536, Am. Sub. H.B. 369, and Am. Sub. S.B.
146 of the 125th General Assembly. Comparison of these amend-
ments in pursuance of section 1.52 of the Revised Code discloses
that they are not irreconcilabls so that they are required by that
section fo be harmonized to give effect to each amendment.

[THEFT]

§ 2913.02 Theft.
(A) No person, with purpose o depsive the owner of
property or services, shall knowingly obtain or esert
control over either the property or services ip any of the
following ways:



§ 2913.02

OHIO CRIMINAL LAW HANDBOOX

85

84

(1} Without the consent of the owner or person antho-
rized to give consent;

(2) Beyond the scope of the express or implied consent
of the owner or person authorized to give consent;

{3) By deception;

{(4) By threat;

(5) By intimidation.

(B)(1) Whoever violates this section is guilty of theft.

{9) Fcept as otherwise provided in this division ar

division (B)3), {4), (5), (6), (7}, or (8) of this section, a
violation of this section is petty theft, a misdemeanor of
the first degree. If the value of the property or services
stolen is five hundred dollars or more and is less than five
thonsand dollars or if the property stolen is any of the
praperty listed in section 2013.71 of the Revised Code, a
violation. of this section is theft, a felony of the fifth degree.
If the value of the property or services stolen is five
thousand dollars or more and is less than one hundred
thousand dollars, a violation of this secton is grand theft,
a felony of the fourth degree. If the vatue of the praperty
or services stolen is one hundred thousand doliars or more
and is less than five hundred thousand dollars, a viclation
of this section is aggravated theft, 2 felony of the third
degree. If the value of the property or services is five
hundred thousand dollars or more and is less than one
million doliars, a violation of this section is aggravated
theft, a felony of the second degree. If the value of the
property or services stolen is one million dollars or move,
a violation of this section is aggravated theft of one million
dollars or more, a felony of the first degree.

{3) Except as otherwise provided in division (B)4), (5),
or (6), (7T), or (8) of this section, if the victim of the offense
is an elderly person or disabled adult, a violation of this
section is theft from an elderly person or disabled adult,
and division (BY3) of this section applies. Except as
otherwise provided in this division, theft from an elderly
person or disabled adult s a felony of the fifth degree. If
the value of the property or services stolen is five hundred
dollars or more and is less than five thousand dollars, theft
from an elderly person or disabled adult is a felony of the
fourth degree. If the value of the property or services
stolen is five thousand dollars or more and is less than
twenty-five thousand dollars, theft from an elderly person
or disabled adult is a felony of the third degree. If the
value of the property or services stolen is twenty-five
thousand dollars or more and is less than one hundred
thousand dollars, theft from an elderly person or disabled
adult is a felony of the second degree. If the value of the
property or services stolen is one hundred thousand
dolizrs or more, theft from an elderly person or disabled
adult is a felony of the first degree.

(4) If the property stolem is a firearm or dangerous
ordnance, a violation of this section is grand theft, a felony
of the third degree, and there is a presumption in favor of
the court imposing a prison term for the offense. The
offender shall serve' the prison term consecutively to any
other prison term or mandatory prison term previcusly or
subsequently irposed upon the offender.

(5} If the property stolen is a motor vehicle, a violation
of this section is grand theft of a motor vehicle, a felomy of
the fourth degree.

{6) If the property stolen is any dangerous drug, a
viclation of this section is theft of drugs, a felony of the
fourth degree, os, if the offender previausly has been
convicted of a felony drug abuse offense, a felony of the
third degree.

of establishments at which
the person making full pa
that establishment, includ
are general laws that corn
nature. Any municipat or
which gasoline is offer
prepayment of gasolne i
Not analogous to for:
GC. §.13084; Barean ¢
134 vHS5IL § 2, eff T

(7) If the property stolen is a police dog or horse or a
sexvice dog and the offender knows or should lmow that
the property stolen is a police dog or harse or service dog,
2 viclation of this section is theft of a police dog or horse
or service dog, a felony of the third degree.

(8) If the property stolen is anhydrous ammonia, a
violation of this section is theft of anhydreus ammonia, 2
felony of the third degree.

(9) In addition to the penalties described in division
(B)(2) of this section, if the offender committed the
violation by causing a motor vehicle ¢ leave the premises
of an establishment at which gasoline is offered for retail
sale without the offender maling full payment for gasoline
that was dispensed into the fuel tank of the motor vehicle
or into another container, the court may do one of the
follewing:

(a) Unless division (BY9)(b) of this section applies,
suspend for not more than six months the offender’s
driver’s license, probationary drivers license, commercial
driver’s license, ternporary instruction permit, or nonresi-
dent operating privilege;

{b) T the offender’s driver’s license, probationary driv-
ers license, commercial drivers license, temporary in-
struction permit, or nonresident operating privilege has
previously been suspended pursuant to division (BHG)a)
of this section, impose a class seven suspension of the

§ 2913.03 v

{A) No person sha
eraft, motor vehicle,
motor-propelled vehic
or person anthorized

B) No person she
craft, motor vehicle, 1
vehicle without the
anthorized to give cor
state or keep posses:
hours. .

(C) The following
under this sectiomn:

(1) At the time of
mistaken, reasonably
rized to use Or opers

(2) At the time of

offender’s license, permit, or privilege from the range .

specified in division (A)7) of section 4510.02 of ﬂ%e' ably behevedﬂlatgze

Revised Code, provided that the suspension shail be for at COﬂS@T;:yWOU]'d authy
roperty.

least siz months.

(C) The sentencing court that suspends an offender’s
license, permit, or nonresident operating privilege under
division {BX9) of this section may grant the offender
limited driving privileges during the period of the suspen-
sion in accordance with Chapter 4510, of the Revised
Code.

(D)1} Whoever
thorized use of a vel
{2) Except as oth
this section, a violat
misdemeanor of the
(3} Except as oth
this $ection, a viclat

HISTORY: 134 v H 511 {(Eff 1-1-74); 138 v S 191 (Eff felony of the fifth d
6-20-80); 136 v § 199 (EfF 1-1.83); 140 v H 632 (Eff 3-25-85); (4] T¥ the victim
141 v H 49 (Eff 6-26-86); 143 v H 347 (B 7-15-90); 143 v § Jisablod adult and i

258 (Eff 11-20-90); 146 v I 4 (Eff 11.5-05); 146 v 5 2 (Eff
7-1.96); 147 v § 66 (Eff 7-22-98); 148 v H 2. Eff 11-10-99; 150
VET,§ L eff, 9.16-03; 150 v H 179, § 1, off. 3.9-04; 150 v
H 12, § 1, eff. 4-8-04; 150 v H 369, § 1, off. 11-26.04; 150 v
H 536, § L, eff. 4-15:05.

the violation, a vic
section is whicheve:

(a) Except as oth
{c), (), or (e}t of tk

(b If the loss to
more and is less ths
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{c} Tf the loss to
more and is less tha
of the third degree

(d) If the loss

. dollars or more, a

HISTORY: 134 v

148 v H 2. Eff 111

The provisions of § 3 of HL.B. 368 (150 v — ) read as follows:

SECTION 3. Section 2013.02 of the Revised Code is preseated
in this act as a composite of the section as amended by Am. Sub.
H.B. 7, Am. Sub. H.B. 12, and Sub. H.B. 179, all of the 125th
General Assembly. The General Asserably, applying the principle
stated in division (B) of section 152 of the Revised Code that
amendments are to be harmonized if reasonably capabls of
simultaneous operation, finds that the composite is the resulting
version of the section in effect prior to the effective date of the
section as presented in this act.

The provisions of § 10, H.B. 12 (150 v —, read as follows:

SECTION 10. ¥ any provision of sections 1547.69, 2011.21,
2013.02, 2921.13, 292312, 2993.121, 2023123, 2023.15, 2020 14,
9953.32, and 4748.10 of the Revised Code, as amended by this act,
any provision of sections 109.66, 109.731, 311.41, 311.4%Z,
2023124, 2922195, 2093.126, 2523.127, 2923.128, 2923.129,
2923.1210, 2023.1211, 2823.1212, and 2923.1213 of the Revised
Code, as enacted by this act, or the application of any provision of .
those sections to any person or circumstance is held invalid, the
invalidity dees not affect other provisions or applications of the
particular section or related sections that can be given effect -
without the invalid provision or application, and to this end the
provisions of the particular section are severable, s

The provisions of § 3, H.B. 179 1150 v —), read as follows:

$ECTION 3. The General Assembly declares that the sections
of the Revised Code that regulate persons who leave the premises

t So in enrolled ¢
(DY) e).
. Not analogous to
168; GC § 13085
pealed 134 v H 51

{A) No person
reperty of anoth
77 uthorized



Lavﬁiter - ORC - 2929.18 Financial sancﬁon_é - fe]b_ﬁﬁ B L P.ag'e 1of2

2929.18 Financial sanctions - felony.

(A) Except as otherwise provided in this division and in addition to
imposing court costs pursuant to section 2947.23 of the Revised
Code, the court imposing a sentence upon an offender for a felony
may se'ntence the offender to any fi‘_nanciai- sanction or combination
of financial sanctions authorized under this sectiéh .or, in the
circumstances specified in sec'tidn 2929.32__0f‘thé-Revi_Sje‘t';i“Code, may

impose upon the offender a fine in accordance with that section.

Financial sanctions that may be imposed pursuant to this section
include, but are not limited to, the following:

(1) Restitution by the offender to the victim of the offender’s crime
or any survivor of the victim, in an amount based on the victim’s
economic loss. If the court imposes restitution, the court shall order
that the restitution be made to the victim in open court, to the adult
probation department that serves the county on behalf of the victim,
to the clerk of courts, or to another agency designated by the court.
If the court i_'mposes restitution, at sentencing, the court shall
determine the amount of restitution to be made by the offender. If
the court imposes restitution, the court may base the amount of
restitution it orders on an amount recommended by the victim, the
offender, a presentence investigation report, estimates or receipts
indicating the cost of repairing or replacing property, and other
information, provided that the amount the court orders as restitution
shall not exceed the amount of the economic loss suffered by the
victim as a direct and proximate result of the commission of the
offense. If the court decides to impose restitution, the court shall
hold a hearing on restitution if the offender, victim, or survivor
disputes the amount. All restitution payments shall be credited
against any recovery of economic loss in a civil action brought by the
victim or any survivor of the victim against the offender.

If the court imposes restitution, the court may order that the
offender pay a surcharge of not more than five per cent of the
amount of the restitution otherwise ordered to the entity responsible
for collecting and processing restitution paym-ents.-

http://codes.ohio.gov/orc/2929.18 o 9/22/2012
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