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INTRODUCTION

In 2003, the General Assembly decided that it needed to provide unifénn laws throughout
the state governing vehicle towing—particularly in the areas of licensing, recordkeeping, safety,
and financial responsibility. It therefore enacted R.C. 4921.30 (now R.C. 4921.25) to replace the
patchwork of municipal towing ordinances with a statewide.regulat_ory scheme administered by
the Public Utilities Commission of Ohio (PUCO). The City of Cleveland, Which has a series of
ordinances in Chapter 677A of its Code also governing tow truck licensing, recordkeeping, and
financial responsibility, filed suit seeking a declaration that the State’s towing law inﬁinged its
home rule authority in violation of Article XVIII, § 3 of the Ohio Constitution. The trial court
granted summary judgment to the State. But the Eighth District reversed and invalidated the law
on home rule grounds. In doing so, the Eighth District misapplied this Court’s established
precedents and applied its own novel (and flawed) test. Review is warranted for two reasons.

First, this is an appeal as of right because the case raises a substantial question of
constitutional law concerning the Home Rule Amendment. The decision below drastically
impairs the Gener.al Assembly’s aﬁthority to legislate on matters of statewide concern. Although
the Eighth District recited the correct general law test outlined in Ciiy of Canton v. S’tate, 95
Ohio St. 3d 149, 2002-Ohio-2005, the court plainly misapplied it and actually crafted two new
rules found nowhere in this Court’s home rule jurisprudénce. Specifically, the Eighth District
concluded that the State’s towing Jaw Co_uld not be considered a general law because the General
Assembly failed to create a new legislative scheme exclusively for the régulation of towing. The
Eighth District’s “new Iegislatiog’_’ requirement finds no supﬁort in this Court’s home rule cases,
nor does it make sense. A statute that leverages existing fegulatory tools to address new subject
matter, as opposed to créating an entirely new legislative scheme, is no less an effectivé or valid

regulatory framework for that subject area.



‘The Eighth District also departed from well-settled law in applying Canton’s uniformity
prong. The court concluded that the statute was non-uniform because it exempts a particular
class of towing operators from regulation. But the home rule cases make clear that the
ﬁniformity requirement embodies a geographic concern—i.e., whether a statute applies
uniformly acfoss all areas of the state. The decision below transformed this geographic inquiry
into one that casts doubt on any State scheme that contains exemptions or classifications. These
analytical errors raise substantial constitﬁtional questions about\ home rule matters and therefore
warrant review.

Second, this case presents questions of great public and gener_al interest. By enacting the
State’s towing law, the General Assembly concluded that this was an area of statewide
concern—with' implications for the State, local governments, vehicle towing businesses, and
consumers—and that the existing patchwork of municipal ordinancés was ho lbnger workable.
In striking that la_w, the Eighth District has thwarfed the 1egislature’s intent and any question
about the constitutionality of the State’s towing law_‘ should be resolved definitively by this
Court.

For these reasons, the Court should accept jurisdiction and reverse the decision below.

STATEMENT OF THE CASE AND FACTS
A. The motorized transport of goods, people, and property is heavily regulated.

Since 1923, for-hiré motor carriers—entities hired to tran_sport goods, people, and
property over i)ublic highways-ﬁave been regulated by PUCO. See R.C. 4921.01(B). PUCO
has promulgated numerous regulations governing their operation, ‘including requirements for
(1) recordkeeping, 0.A.C. 4901:2-1-01; (2) compliance inspections, zd 4901:2-1-03; (3) annual

registration, id 4901:2-1-02, 4901:2-5; (4) safety standards, which also incorporate safety



re.gulations issued by the U.S. Department of Trahsportatidn, id 4901:2-5-01 to -28; and
(5) liability insurance and bonding, id. 4901:2-13-01.

In 1994, Congress concluded that “the regulation of intrastate transportation of property
by the States unreasonably burden[s] free trade, interstate commerce, and American consumers”
and therefore that certain aspects of state and local regulation of motor. carriers should be
preempted. Pub. L. 103-305, § 601(a)(1)-(2), 108 Stat. 1605. Federal law thus expressly
preempts state and local economic regulation “related to price, route, or service of any motor
carrier. . . with reépect to the transportation of property.” 49 U.S.C. § 14501(c). But there are
exceptions for vehicle towing: States and their political subdivisions ﬁay regulate the safety,
vehicle size and weight, insurance requirements, and pricing for non-consensual vehicle tows.
49 TU.S.C. § 14501(c)(2)(A), (O).

B. In 2003, the General Assembly enacted statewide regulations to replace the
patchwork of municipal ordinances governing tow truck operators..

Historically, the regulatilon of tow' truck operators in Ohio. was left largely to local
governments. But in 2003, the General Assembly passed Am. Sub. H.B. No. 87 (2003).
“Through this bill, the legislature enacted RC 4921.30 (now R.C. 4921.25Y), which places tow
truck operators within PUCO’s jurisdiction and exempts them from any local ordinance
concerning the licensure, registration, or regulation of towing operations:

Any person, firm, copartnership, voluntary association, joint-stock association,
company, or corporation, wherever organized or incorporated, that is engaged in the
towing of motor vehicles is subject to regulation by the public utilities commission
as a for-hire motor carrier under this chapter. Such an entity is not subject to any
ordinance, rule, or resolution of a municipal corporation, county, or township that
provides for the licensing, registering, or regulation of entities that tow motor
vehicles.

' Earlier this year, the General Assembly made sfgniﬁcant revisions to R.C. Chapter 4921,
“including rescinding and renumbering R.C. 4921.30—mnow R.C. 4921.25. See Am. Sub. H.B.

487 (2012).



"R.C. 4921.25. Thus, after the cnactment of this bill, the same regulations in the Ohio
Administrative Code that govern the operation of for-hire motor carriers—outlined above—
apply to vehicle-towing companies.

C. The City of Cleveland sought a declaration that R.C. 4921.25 is unconstitutional; the

trial court upheld the statute, but the Eighth District reversed and invalidated the
law on home rule grounds.

Six years after the State’s towing law. weht into effeci, the City sued, seeking a
declaration that the statute violates the Home Rule Amendment. Applying this Court’s general
law test outlined in Cify of Canlton, the trial court granted summary judgment to the State,
concluding that R.C. 4921.25 “is a general law that does not infringe on the City of Cleveland’s.
home rule authority.” Journal Entry and Op. 2, Nov. 15, 2011 (“Ex. B”).. The court found that
R.C. 4921.25 is part of R.C. Chapter 4921, “which constitutes a statewide and comprehensive
legislative enactment to further state policy and confers upon PUCO the power and authority to
super\}ise. and regulate motor transportation companies, or MTCs.” /d. The trial court also found
that the statute “applies to all parts of the state alike and operates uniformly through the state.”
Id. And it concluded that, “by its language,” the statute “is directed to towing entities and not to
any legislative body” and “does not grant or limit any municipality’s legislative power.” Id.

The City appealed and the Eighth District reversed in a 2-1 decision, concluding that R.C.
4921.25 failed the four-part Canton test. Cily of Cleveland v. State (“App. Op.”), No. 97679,
2012-Ohio-3572, ] 42 (8th Dist.) (“Ex. A”)." The majority said R.C. 4921.25 is not a general law
because it is not part of a comprehensive, statewide séheme governing tow truck operators. The
court reached this conclusion because there was no legislative plan enacted specifically for tow
truck enterbrises; instead, these entities were added to the “existing scheme” that “pertains to for-

hire motor carriers.” Id v 34. The majority also determined that the statute failed Canton’s



uniformity prong because it exempts certain towing entitics from regulation. Thus, according to
the majority, R.C. 4921.25 could not be considered a general law under the Canton test.

One judge dissented, noting that the majority’s requirement that PUCQ’s towing
regulations be “newly enacted” and “specific[] tow truck regulations™ in order to satisfy
Canton’s statewide-comprehensive-enactment prong is not actually part of the Canton general
law test. App. Op. | 47. Heeding this Court’ s. command to consider the entire statutory
enactment, the diss.ent concluded that the State’s towing law, along with PUCO’s pre-existing
regulatory framework, is “aﬁ undisputed statewide legislative enactment.” /d. § 48. The dissent
also found that the State’s towing law meets th¢ remaining three prongs of the general 1aw test
and therefore concluded that “the City failed to meet its burden of showing beyond a reasonable
doubt that the Uniform Towing Law violated the Ohio Constitution.” Id. Y 50-55, 58.

THE CASE PRESENTS SUBSTANTIAL CONSTITUTIONAL QUESTIONS AND
IS OF PUBLIC AND GREAT GENERAL INTEREST

A. The Eighth District’s misapplication of the Canton test improperly constrains the
General Assembly’s authority to enact uniform, statew1de regulations.

Under the Home Rule Amendment, “[mjunicipalities shall have authonty to exércise all
powers of local self-government and to adopt and enforce within their limits such local police,
sanitary and other similar regulations, as are not in conflict with general laws.” Ohio
Constitution, Article XVII1, § 3. Although the Home Rule Amendment is “designed to give the
‘broadest possible powers of self-government in connection with all matters which are striéﬂy
local,™ it Wés never intendledrto “‘jmpinge upon matters which are of a state-wide nature or
interest.”” Am. Fin. Servs. Ass’'n v. City of Cleveland (“AFSA™), 112 Ohio St. 3d 170, 2006-
Ohio-6043, § 30 (citation omitted) (emphasis in original). Therefore, an ordinance involving an
exercise of police pow.erfas opposed to sélf—governance—“must yield” to conflicting general

state laws. Id. 23.



This Court’s fdur—part test for identifying a general law is well-known. The statute “must
(1) be part of a statewide and comprehensive legislative enactment, (2) apply to all parts of the
sfate alike and operate uniformly throughout the state, (3) set forth police, sanitary, or similar
regulations, rather than purport only to grant or limit legislative power of a municipal
_ corporation to set forth police, sanitary, or similar regulations, and (4) prescribe a rule of conduct
upon citizens generaliy.” Canton, 2002-Ohio-2005, 4 21. |

The Eighth District’s analysis departed from that precedent, and the court instead applied
its own test to conclude that the State’s towing law is not a general law. That ﬂawed analysis
mérits this Court’s attention.

In addressing the first Canfon prong, the majority concluded that R.C. 4921.25 is not part
of a comprehensive legislative scheme because “[t]o date, the legislature has not set forth a
comprehensive plan or scheme for the licensing, regulation, or registration of tow truck
enterprises.” App. Op. § 34. For the majority, it was not enough that the General Assembly
brought vehicle towing within PUCO’s regulatory scheme governing for-hire motor carriers.
Instead, Without explanation, the majority declared that the “considerable state and federal
regulation of motor carﬁers” now governing tow truck operators is insufficient to establish a
comprehensive, statewide scheme for regulating towing. Id. This same reasoning drove the
majoﬁty’s resolution of the third and fourth Canton prongs. Id 1Y 39-41. That is, according to
the majority, because the General Assembly has not enacted a new regulatory scheme targeted at
towing, R.C. 4921.25 is neither part of a legislative scheme setting forth police regulations nor
part of a scheme prescribing a rule of conduct upon citizens generally, but merg:ly an attempt to

limit municipal police regulations. id



“For the majority, the fact that the General Assembly chose to include vehicle towing
within PUCQ’s existing regulatory framewqu rather than enact new legislation was dispositive..
But this “new legislation” réquirement finds no support in law or logic. Prior to 2003, vehicle
towing was regulated, if at all, at the local level. However, in 2003, the General Assembly
decided towing was an area of statewide concern that required uniform regulation. The Eighth
District offers no explanation as to why the legislature’s choice to include towing within an
existing framework, instcad of enacting towing-specific regulations, fails to establish
comprehensive, statewide regulation of towing. It simply ignored the legislature’s chosen
.regulatory solution é.nd proclaimed that no legislatiye scheme for towing exists. But the Eighth
District’s appé:rent preference for a different approach, standing alone, will not suffice to suppoﬁ
its conclus:ion that R.C. 4921.25 is not a general law.

The Eighth District also strayed in concluding that the State’s towing law offends
Car;zton’s uniformity prong. According to the court, the statute does not operate uniformly
because “private tow truck compahies” are exempt from PUCO regulations. App. Op. 1 36-38.
Presumably, thg majority’s mention of “private” tdwing entities refers to the separate regulatory
framework in place for “private motor carriers”—also overseen by PUCO.. The difference
between private and for-hire motor carriers is that for-hire motor carriers (including tow trucks)
transpért goods or property “for compensation,” R.C. 4921.01(B). Private carriers (including
private tow truck operators), in contrast, are entities that use their own vehicles to transport
property or merchandise—for example, an automobile dealership using its own tow truck to
carry cars to and from its Tot. See R.C. 4921.01(]3) (““Private motor carrier’ means a person who
is not a for-hire motor carrier but is engaged in the business of transporting persons or property

by motor vehicle.”). Although pri{/ate motor carriers (including private tow truck operators)



.need not register with PUCO, they are subject to the same safety standards. See, e.g., O.A.C.
4901:2-5-01(A) (safety standards apply to “all motor transportation companies as defined in
4921.02 and all private motor carriers . . . as defined in R.C. 4923.027). |

“ That a particulai class of tow trﬁck operator may be exempt from regulation under R.C.
Chapter 4921 does not render application of R'C,' 4921.25 non-uniform. Canton’s second prong
| aské whether the statute at issue “app[lies] to all parts of the state and operate[s] uniformly
throughout.” Marich v. Bob Bennett Consir. Co., 116 Ohio St. 3d 553, 2008-Ohio-92, § 21. The
inquiry thus focuses on geographié uniformity. R.C. 4921.25 raises no such concern.

Canton itself—which the Eighth District cites in support of its uniformity analysis—
makes clear that the relgvant question is one of geograp.hic disparity. There, this Court
concluded that the statute at issue was non-uniform because it would have “effectively appl[ied]
only in older areas of the state.” -Canton, 2002-Ohio-2005, 9 30. The Eighth District greatly
expanded the scope of Canton’s uﬁiformity analysis aﬁd in doing so, caﬂed into question—for
home rule purposes—any legislative scheme that contains regulatory exceptidns or
classifications, even where the regulations themselves apply to all parts of the State equally.

The decision below warps the Canton test by inexplicably grafling onto it a “new
legislation” requirement. In addiﬁon, the Eighth District transformed Cantorn’s uniformity
inquiry from one narrowly focused on geography into a de facto requirement for regulation free
of exceptions or classifications. The Eighth District’s reasoning reflects a departure from this
Court’s home rule cases and hampers the General Assembly’s .ability to identify matters of

statewide concern and craft appropriate regulatory solutions for them. Review is therefore

imperative.



B. The constitutionality of the State’s towing law is a matter of public and great
general interest for the State, its municipalities, towing businesses, and consumers.

Review is also warranted because the issues presented in this case are of great public and
general interest. The City’s homé rule challenge has significant implications not only for the
State and municipalities across Ohio, but élso for towing businesses and their customers.

The centralized regulation of towing is important to towing businesses and customers
alike. Tt advances the State’s dual aims of enhancing public -safety while avoiding regulatory
burdens that stifle economic growth. For consumers, the State’s towing law creates in PUCO e;
single point of contact for addressing regulatory concerns, allowing consumers 1o casily
" investigate a towing operator’s compliance with safety regulations and inspections.

Uniform regulation also serves the interests of towing operators. In the absence of
statewide uniformity, they arc subject to a web of different—and sometimes conflicting-—
municipal regulations, and multiple licensing and fee requirements. Under the State’s towing
law, though, operators only need to contend with one safety inspection regime, governed by a
_single'set of standards and subject to uniform conflict-resolution procedures. O.A.C. 4901:2-5-
07; O.A.C. 4901:2-7. Similarly, tqwing companies only need to register and pay-registration
fees to a single regulatory body, PUCO. Without that uniformity, towing businesses face
potential compliance and licensing issues in every municipality in which they operate.

To be sure, there was probably a time when the local regulation of vehicle-towing was
feasible‘ because companies tended to operafe in a single municipality. But as the Court has long
recognized, ‘;[d]ue.to our changing society, many things which were once considered a matter of |
purely local concern . . . have now become a matter of statewide céncern, creating the neces'sity

for statewide control.” State ex vel. McElroy v. City of Akron, 173 Ohio St. 189, 192 (1962).



The ubiquity of towing companies and their increased ability to operate across multiple local
jurisdictions means that towing has beque an arena in which statewide regulation is neceésarjr.

- Resolution of this case will benefit the State and local governnients alike, clarifying for
each their respective role in towing regulations going forward. The Court should therefore
accept jurisdiction aﬁd resolve the constitutionality of the State’s towing law.

ARGUMENT

The State of Ohio’s Proposition of Law No. 1:

Because R.C. 4921.25 is part of a comprehenswe Smtewzde legisiative framework that
regulates tow truck operations, it is a general law that displaces municipal tow truck

ordinances.

Whén evaluating a home rule dispute, this Court uses a familiar three-step inquiry. The
" Court first determines whether the subject matter involves an exercise of local self-government
or the police power. AFS4, 2006—Ohj0-6043, 4 24; Mendenhall v. City of Akron, 117 Ohio St. 3d
33, 2008-Ohio-270, § 17. If the matter relates only to local self-governance, “thé analysis stops,
because the Constitution authorizes a municipality to exercise all powers of local self-
government within its jurisdiction.” AFSA4, 2006-Ohio-6043, 9 23. But if the matter involves the
police power, then the court must determine whetﬁer the statute at issue is a general law.
Mendenhall, 2008-Ohio-270, 9 18. If the statute is a general law, then the Court asks in step
three whether the statute and ordinance are in contlict, and if they are, the ordmance gives way.
Ohioans for Concealed Carry, Inc. v. City of Clyde, 120 Ohio St. 3d 96, 2008-Ohio-4605, 91 25-
26.

The first and third steps ﬁf the Caﬁton inquiry are not in dispute here. There is no
disagreement that the City’s towing ordinances implicate the police power, and the City appears

to concede that its ordinances conflict with R.C. 4921.25. See City’s Eighth Dist. Br. at 12
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(stating that “it is clear that the City's enactment of tow truck ordinances would be i.ﬁ conflict
with the [State’s towing lawl—if it w[ére] a general law™).

The dispuic between the City and the State centers on the second step of the home rule |
analysis—the application of Canton’s general law test. R.C. 4921.25 is a general law because it
satisfies all four prongs of that test: (1) it is part of a statewide and comprehensive legislative
enactment; (2) it applies to all parts of the State alike and operates uniformly throughout the
State; (3) it sets forth police, sanitary, or similar regulations, rather than purport only to grant or
limit legislative power of a municipal corporation; and (4) it i)rescribes a rule of conduct upon
qitizens generally. Canton, 2002-Ohio-2005, 9 21.

A. R.C. 4921.25 is part of a statewide, comprehensive legislative scheme governing
towing.

Under Canton’s first prong, R.C. 4921.25 rﬁust be “part of [a] comprehensive statewide
legislative regulation that relates fo” towing. AFS4, 2006-Ohio-6043, 9 33. Itis. R.C. 4921.25
is just one component of a compreh:ensiv.e legislative écheme governing vehicle towing. In 2003, '
the General Assembly replaced the existing system 0f municipal regulation with statewide
regulations admim'stered by PUCO. Under this framework, towing companies, like any other
. for-hire motor carrier, are subject to extensive regulatory oversight, including recordkeeping,
| inspection, safety, annual registration, and financial responsibility.

To be sure, the regulations that now govern towing predate R.C. 4921.25, and rather than
create é new legislative scheme, the General Assembly chose to include tow trucks within that
existing regulatory framework. But neither of these circumsfances changes the fact that
following the enactmeﬁt of the State’s towiﬁg law, vehicle towing became subject to
comprehensive, statewide regulation. In fact, this Court has several times rejected home rule

challenges to statutes similar to R.C. 4921.25 that have been grafted onto an existing statutory
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scheme. For instance, in Ohio Ass’n of Private Détectz've Agencies v. City qf North Olmsted, 65
Ohio St. 3d 242 (1992), this Court rejected a challenge to new language in R.C. 4749.09 that
prohibited local licensing requirements and fees for private investigators, holding, “R.C. Chapter
4749 in its entirety does provide for uniform statewide regulation of security personnel” and
therefore that the challenged provision was “a .ge'neral law of statewide application.” Id. at 245
(emphgsis added). Likewise, in Clermont Envil. Reclamation Co. v. Wiederhold, 2 Ohio St. 3d
44 (1982), the Court determined that a new provision prohibiting municipal regulation of
hazardous waste Qisposal when “read in pari materia,” “is a comprehensive oﬁe.” 'Id. at48. And
most recently, in City of Cleveland v. State, 128 Ohio St. 3d 135, 2010-Ohio-6318, this Court
rejected Cleveland’s home rule challenge to R.C. 9.68, which prohibits certain categories of
municipal firearm regulation, noting that R.C. 9.68, along with “a host of state and federal laws
regulating firearms,” is “part of a comprehensive statewide legislative enactment.” Id. T 17.

By every objective measure, the General Assembly has adopted a comprehensive
régu]atory plan for towing, and RC 4921.25 is integral to that plan. The Eighth District’s
contrary analysis rested on its mistaken belief that the General Assembly’s failure to establish a
new legislative regime solely for the purpose of tow truck regulation compels the conclusion that
6 such regime exists. That is wrong. Ohio’s collection of towing laws, of which R.C. 4921.25
is a part, easily meets the statewide-and-comprehensive-legislation element of Ca_m“on’s first
prong.

B. The legislative scheme operates uniformly throughout the State.

Under Canton’s second prong, R.C. 4921.25 must “apply to all parts of the state alike.”
2002-Ohio-2005, § 25. A statute violates this uniformity requirement when there are geographic
disparities in its application. Thus, in Canton, the statute at issue failed this prong because it

“effectively appl[ied] only in older areas of the state ... [in a manner] inconsistent with [its]

12



stated purpose, i.e., to encoﬁrage placement of affordable manufactured housing units across the
state.” Id 9 30. The Eighth District said that RC 4921.25 failed this prong because it exempts
“private” towing entities from regulation under Chapter 4921. But that observation is irrelevant
and does ﬁothing to defeat the fact that R.C. 4921.25 (and for that matter Chapter 4921) operates
uniformly throughout Ohio. |

C. The legislative scheme is an exercise of the State’s police power.

Under Canton’s third prong, the legislative framework must do more than “restrict the
ability of a muﬁicip_ality to enact legislation.” 4FS4, 2006-Ohio-6043, § 35. It must ““set[] forth
_ pqlice, sanitary or similar regulations.”” Id. (citation omitted).

Plain as day, Chapter 4921 is a legislative scheme setting forth police regulations. Under
that Chapter, PUCO has promulgated a litany of regulations pertaining to the licensing,
recordkeeping, safety, and financial responsibility of vehicle-towing companies. See O.A.C.
4901:2-1-01 (recordkeeping); 4901 :2-1-03(2) (compliance inspeétions); 4901:2-1-02 and
4901:2-5 (annual registreﬁion); 4901:2-5-01 to -28 (safety); 4901:2-13-01 (liability insurance and
bonding).

The Bighth District concluded that R.C. 4921.25 failed this third.Canton prong because
“it is not part of a larger regulatory scheme for tow truck operators” and therefore constitutes
nothing more. than a limit on municipal police power. App. Op. 139. But while it is true that the
statute displaces municipal control over the registration, licensure, and regulation of tow truck
operators, that is only half the story. The statute is part of a legislative scheme to affirmatively
establish uniform regulations for the vehicle-towing industry. And as this Court has explained, a
legislative scheme that is “both an exercise of the state’s police power and an attempt to limit
legislative power of a municipal corporation” does not offeﬁd Canton’s third prong. Clyde,

| 2008-Ohi0-4605, 4 50 (emphasis added). Moreover, this Court has repeatedly upheld similar
13



statutes curtailing municipal regulatién on a paftiéular subject as part of an effort to establish
statewide uniformity in the face of home rule challenges. See, e.g., Cleveland, 2010-Ohio-6318,
19 27-28; AFSA, 2006-Ohio-6043, 1 32-36; North Olmsted, 65 Ohio S‘E. 3d at 245; Clermont, 2
Ohio St. 3d at_43.

D. The legislative scheme prescribes a rule of conduct upon citizens generally.

The fourth Canton prong requires that the legislative scheme under review “prescribe a
rule of conduct upon citizens generally.” 2002-Ohio-2005, 9 21.

Viewed in its statutory context, R.C. 4921.25 is indisputably part of a legislative scheme
~ that prescribes a rule of conduct upon citizeﬁs gc_:nerally. But .as with the first and third Canron
prongs, the Eighth District held otherwise based on its determination that R.C. 4921.25 “isnota
part of a system of uniform statewide regulation on the subject of tow truck operation” and
therefore merely limits municipal legislative power. App. Op. § 41. As detailed above, the
Eighth District’s prémise is flawed. R.C. 4921.25 is an integral part of the General Assembly’s
.adoption of unjfofm, statewide towing regulations. Thus, the Eighth District erred when it
concluded that R.C. 4921.25 does not meet Canton’s fourth prong.

The State’s toWing law meets each of Canfon prongs. And the Eighth District plainly
erred in reaching a contrary conclusion. The City simply cannot meet its heavy burden of
rébutt_ing the strong presumption of constitutionality enjoyed by R.C. 4921.25, Groch v. Gen.
Motors Corp., 117 Ohio St. 3d 192, 2008-Ohio-546, 925, nor can it establish “beyond a
reasonable doubt” that R.C. 4921.25 and the Home Rule Amendment are “clearly incompatible.”

Id. (internal quotation marks omitted).
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CONCLUSION

For the foregoing reasons, the Court should accept jurisdiction and reverse the decision

‘below.
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MARY ETLEEN KILBANE, J.:

{91} The eity of Cleveland (“the City”) appeals from theieréef@fﬁhétmai 7
~ court that rejected -its_éila}}e;ﬁige to the _gzmamgtitm praﬁsi?aﬂ..afﬁ;{}; 4921.30.
For the rersons set forth below, we conclude that R.C. 4921.80 iz not a general
law because it isnot éarﬁ of a comprehensive, :séaﬁzewid&f}egis%aﬁve: enactment,
does not operate uniformly throughout the state, does not set forth police
regulations but simply purports tt‘} limit municipal legislative power; and does
not preseribe a rule of conduct upon citizens gem‘raliﬁ, We therefore conclude
that R.C. 4921.30 unconstitutionally imits a municipality’s home-rule police

powers, so we reverse the frial court’s grant of summary judgment to the state

and divect that the trial court enter summary judgment for the City.

{92y In 1981, the City adopted @e@zm Codified Ordinances (‘CCO7)
Chapter 877A, entitled “Tew Trucks,” adopted in 1681. Under the provisions
of this chapter, every person driving a tow truck within the city of Cleveland
must obtain a license from the City's 'Caam-mis:siamr. of Assessments and
Licenses. It additionally contains provisions regarding the guaiiﬁgaséinm and
fitness of tow truck operators, provisions regarding iée;ntifying_-infemm&n for
yehicles, provisions barring an uninvited response to accident scenes, and rules
gutlining mandatory record keeping or “transport sheets” -{iei:jailizz;g, interalia,

the location and charges for each tow.



{93} In March 2003, the Ohio General Assombly adopted R.C. 4921.30,
which provides:

Any person, firm, copartnership, voluntary asscciation, joint-stock

association, company, or corporation, wherever organized or

incorporated, that is engaged in the towing of miotor vehicles is
subject to regulation by the publicutilities commissionas a for-hire
motor carrier under this chapter. Such an entify is not subject to-

any ordinance, rule, or resolution of a municipal cﬁryemtmﬂ

county, or township that provides for the licensing, registering, or

regulation of entities that tow motor vehicles.

{94} Also in March 2003, the Ohio General Assembly rescinded the
exclusion set forth in R.C. 4921.02(A)8), and therefore included companies
“iajngage& in the towing of disabled or wrecked motor vehicles” within the
| definition of a “lmlotor transportation company.”

45} This legislation, in eﬁect added tow: tmr,ks to the state’s PUCO
- regulation of transportation for-hire motor earriers, and preempted local laws
‘pertaining to the Heensing, registering, ﬂx:reguiatim@fenﬁii;iéé- that tow motor
ve}ﬁﬁies-zrﬁguiaﬁon,

{961 CCO8T7A remained in effect: The City maintained that the state

statute unconstitutionslly interfered with its home-rule authority, and in

reliance upon CCO 6774, impounded tow trucks that did not meet the Qity's



3icﬁ§sing requirements. See Bodriguez v. Cleveland, 619 F.Supp.2d 461
(N.DD.Ohio 2@9@);‘

{97 Om I\ﬁamh 18, 2009, the City filed a declaratory judgment against
the state of Qhﬁﬁ;%gkiﬁg determinations that (1) R.C. 4821.30 is not a “general
iawfaﬁé (EEtha’s R.C. 4921 .30violatesthe City's power of local self-government
to regulate the towing of motor vahicles. In its answer, the state denied that
the Gi%i:y is entitled to declaratory relief, and the parties subsequently filed
dispositive motions.

{98} Inits motion for summary judgment, the Citymmeéthat thie
state had simply added tow trucks to its PUCQ scheme of regui_atingimotw
%ranspcrftaﬁiﬁn companies. R.C. 4921.30 is not part of a comprehensive
lagislative ensctment for tow truck operators, but -mﬁmr? simply gur;;érts to
sbolish alllogal rfefgu}atiﬁn;. Moreover, the preemption language is at odds with
the 1%)_@:31 regulatory authority over motor transportation companies _reéagnized

in B.C. 492125 that permits Jocal subdivisions tbﬁ"‘m‘éka-reas&nfa;bie Toeal police

_ Ir that case, Rodrigues filed sitit in federal eourt againstthe City, the arresting
officors, and others alleging a violation of 42 U.8.C. 1983 and other claims, and the
City defendants claimed that they were entitied toqualified imimunity based upon the
facial validity of CCO 677A. Ultimately, the United States Court of Appeals for the
Sigth Circuit agreed that the defondants in that case were entitied to qualified
 jmmunity because it was unclear whether CCO 677A came within the Section
14501(c)(2)(A)'s exception to federal preemption, and because ‘it was also uncléay
whether the ordinance was preempted hy Ohio law. Rodriguez v. Cleveland, 439
Fed Appx. 433, (6th Cir.2011). | -



re:gz’tﬁatiéns relating ‘éamﬁ;ﬁt}r transpérf;aﬁ;ien companies * * * not inconsistent
with the authority of the PUCO.” |

{991 In G’pp@ﬁﬁiﬁﬂ; the state noted that the Ohio General Assembly has
given the PUCO authority to supervise and regulate “motor i:izzfansyﬁrta%iﬂﬁ
companies” since 1923, and this term has included tow trucks since 2003.
Applying theanalytic framework set forthin @a@z}% v, State, 95 Ohio S5t.3d 149,
2002-Ohio-2005, 766 N.2.2d 963, the state argued that R.C. 4991.30 does not
simply limit the legislative power of cities, but is part of a cam@m’%ﬁsﬁ%l
statewide scheme of regulations. The state further atgued that R.C. 4821.30
operates uniformly seross the state éﬁ}d nrevents “conflicting patchwork
régulation by the ';fﬁi‘_%:};ésﬁ_.” It additionally argued that R.C. 4921.80 is part of a
safety regulatory scheme that adopts and enhances safety regulations of the
.8, Depaitment of Transportation, and that it ?re.s@r_ihe:si a rule of conduct
upon citizens genevally. A

{910} The state additionally noted that R.C. 4821.30 preempts Heensing,
;ré,_gisizering,} and regulation of entities that tow motor vehicles, but does not
preempt.all local authority over tow trucks and allows municipalities toexercise
ﬁl@@ﬁl@é}i&eggmwers over matters outside the jﬁ.ﬁsﬁi{zﬁﬁn.af the PUCO.

{911} On November 17, 2011, the trial court concluded that R.C.4921.50
is a'valid seneral law that does riot mcansﬁmgimajly infringe upon the City's

home-rule authority é@nﬁij granted the state’s motion for summary judgment.



{912} The City now éppéals_ For its sole assignment of error, the City
argues that the trial court erred in concluding that R.C. 492143@ ia a general
law and that its preemption provision does not vigldte wunisipal home-rule
authority.

{§ 18} With regard to procedure, we note that ap:p;éi}ate: review of a trial
court’'s grant of -s:um@ary judgment is de novo, Grafton v. Ohio Edison Co., 11
QOhio St.3d 102, 105, '13§@§~th§;.,3'3§-; 671 N;E_;m 241,

{9114} The moving party carries the initial burden of providing specific
facts that demonstrate it§ entitlement to summary fadgment: Dresher v, Burt,
75 Obo St.3d 280, 292, 1996-Ohio-107, 662 N.E.2d 264. Civ.R. 56(C) provides
that before summary judgment may be granted, a court must determine:

{1) no genuine issue as to any material fact remains to be litigated;

(2) the moving party is entitled to judgment as & matter of law; and

3)it appears from the svidence that reasonable minds cancome fo

but one conclusion, and viewing the evidence most stronglyin favor

of the nonmoving party, that conclusion is ‘adverse to the
nonmoving party.

1915} Once the moving party has met s initial burden, the nonmoving '
party must pmﬁﬁcﬁ cﬁm}geﬁsﬁieﬁ&eﬁﬁe sstablishing the existence of a genuine
issue for trianl. Dresher at 288. Tn responding toa motion for summery
judgment, a nonmoving :yaré;y'may not rest on “unsupported allegations in the

pleadings.” Harless v.. Willis Day Warehousing Co., 54 Ohio St.2d 64, 66, 375

N Ezd 46 (1978). Rather, Civ.R. 56 requires a nonmoving party to respond



 with competent evidence to demonstrate the existence of a genuine issue of
material fact.

{916} We additionally note that statutes .‘enjay a.'é‘tiic.ng gresﬁ'm@t.iﬂﬁ of
constitutionality. State v. Bloomer, 122 Ohio St.3d 200, 2009-Chio-2462, 9@9
NEE& 1254, § 41. The p;&rty-ckaﬁ@ngmg_-t&a constitutionality of a statute
bears the burden of proving that it is unconstitutional beyond a reasonable
doubt. Id.

{517} Section 8, Article mﬁaf the Ohio Constitution, the home-rule
amendrent, gives municipalities the “authority 10 exercise all powers of loeal
self government and to adopt and enforce within their limits such local police,

sanitary and othersimilay regulations, asare not incontlict with general laws.”

1918} As explained in Am. Fin. Servs. Assn, v. Cleveland, 112 Ohio 8t.3d
170, 2006-0hio-6043, 858 N.E.2d T76:
[Tihe constitutional provision as adopted gave municipalities the
exclusive power to govern themselves, as well as additional power
to. enact local health and safety measures not in conflict with
general laws, [but] “exclusive state power was retained in those
areas where & municipality would in no way be affected or where
‘state dominance seemed to be required.” (Emphasis sic.)
1d. at 9 27, quoting Vaubel, Muriicipal Home Rulein Ohio, at1107-1108 (1978).
§9119} In Canton, 95 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, at

under the home-rule amendment. Pursuant to that test, a state statute takes



pracgdémmﬁver‘a municipalordinance and does not uaﬁmﬁﬁiutimaﬂy i;?}fring;e
ﬁy'ﬁﬁ municipal home-rule authority when: {1y the ordinance _is in conflict with
the statute: (2) the ordinance is an exercise (ef the polics power, rather than of
local self-government; and (3) "é,éhe‘ gtatute is;a,.g_eﬁéifa} Eéiw,- “Where the statute
fails to meet all of these conditions, itishota general law, and, ggsuch, it mush
yield to the municipal ordinance in question. Id. et 1B1.

{920} In this matter, the City aﬂeegg.& in its complaint and in its motion
for summary judgment that R.C. 402 1.80 is not a “general law,” and therefore,
ﬁ;,&t is the focus of our analysis herein, | |

{921} A geﬁeiml law has been described as one which promotes
statewide uniformity.” Ohio Assn. of Private Detective Agencies, Inc. v. N.
Olmated, 65 Ohio St.3d iiéé; 244, 1992-Ohio-65; 602 NLE.2d 1147. “Once a
matter has become of such general interest that it is necessary to make it
.subjgﬂt ‘to statewide control as to require uniform statewide regulation, the
municipality can m}.'1ange,r--1egis'iat&in-.t'he-ﬁ@l{i’ 56 as to conflict with the state.”
Si{zjfegéx rel. McElroy v. Akron, 174 Ohio Bt. 189, 194, 181 N.E.2d 26 (1962).

{922} The Canton :r::;{’){zrt_a&ﬁpte&gagfeur@&i”@ tost for determining whether
a sté;ﬁuﬁe is a general law for purposes of home-rule analysis. The statute must
“(1) be part of & s%:a‘tewde and comprehensive legislative enactment, (2) apply
to all parts of the state gh}ge and egzez’aﬁe uniformly. threughﬁut the state, (3) set

forth police, sanitary, or similar regulations; ratherthan purnert only to grant.



or ﬁxﬁiﬁ-ﬁlﬂ'gisii’aﬁ% powerefa m&ﬂie%pal corporation to set forth police, sanitary
or gimilar regulations, and (4) prescribe a rule of conduct upon citizens
generally® Canion, 95 Dhic $t.9d 149, 2002-Ohio-2005, 766 N.E.2d 963, at
syllabus.
1. Statewide and Comprehensive Legislative Enactment
{923} In determining whether a 't;}ia-ai}mgad gtatute Is part of a

cormprehengive, s’?;a;t_ewi&a scheme or plan, ecourts look to the range of activity
subjeet to regulation under the enactmient and whether it serves a statewide
concern. See Clermont Environmental Reclamation ;fi'a; v, Wiedertiold, 2 Okic
Bt.3d 44, 48, 442 N.E.2d 1278 (1982); Ohivans for Concealed Carry, Inc. v.
Clyde, 120 Ohio St.3d 96, 2008-Ohio-4605, 896 N.E.2d 967.

| {924} In this matter, we note that in the Motor Carrier Safety Act of
1984, the United States Department of Transportation, through the Federal
Motor Caryier Safety Regulations, implemented safety vegulations for drivers
'éﬁf commercial motor vehicles. Gruenbauwm v. Werner Ent., Inc., 8.D.0Obio No.
09-CV-1041, 2011 WL 568912 (Feb. 2, 2011). Ohio aé@pte& the safety
rogulations in Ohio Adm.Code 4901:2-5-02. B&T Express, Inc. v. Pub. {il.
Comm., 145 Ohio App.3d 656, 662, 763 N.E.2d 1241 (10th Dist.2001). See Ohio
Adm. Code 4901:2-5-02.

{425} B.C. 4921.02 sets forth the general powers of the Public Utilities



CONITON CATTIeT *fww corporation, company ¥ * *engagied] in-the business of
'ﬁzfanspﬁrtiﬁgjgpamsﬁs oF property, or the fiﬁus‘in&ss of providing or Mﬁiéhing :
such transportation 15@@1@@ for hire, whether directly or by lease or other
arrangement, for the public in general”

{926} Prior to March 2003, R.C. 4921.02(AX8) specifically excluded
companies “felngaged in the towing of disabled or wrecked motor vehicles” from
£h§§ definition of a “[mloter traneportation company.” See Am.Sub H.B. 87.

{927} @vartim‘eé,- héwevm;fﬁ:he fe&emi government has, through various

enactments, éerﬁgﬁaﬁféé the motor carrier industry, and in 49 U.8.C. 14501()

of the Interstate Commerce Gémﬁmi-ssigﬁ Termination Act, Congress maﬁt&& a
provision preempting “a Btate, political subdivision of a State, or pol:i‘iica'}_
authority of 2 or more States [from enacting orenforcingl a %aw,-_zfegfuiatim,;of

other provision having the force and effect of law related to .a. priece, mu&;é:, or

service of any -méﬁar- carrier ¥ * ¥ with regpe;c’ﬁ to the traﬁsﬁmrmtiﬁn of
property.” |
| {928} In June 2002, the United States Supreme Court acknowledged
that Section 14501 genérally preempts state and local regilation, but under an
excoption set forth in Section 14501(cH2)A), states aintained “safety
regxﬂat?fy authority” and &aathority to | regiui:ie. minimum  fmaneial
responsibility. The court therefore concluded that the si;ata?ﬁwe‘r pregervedin

Section 14501(c)(2)}A) may be delegated to municipalities, permitting them to



exercise safety regulatory aui_:}mri%;y over local tow truck :a;‘a&xfations.‘ See
Columbus v, Giérg Garage & Wrecker Serv., Inc., 536 Us. 494, 438, 1'22 8.Ct.
2226, 153 1. Edﬁ& 480 (2002). The cmré'&}sﬂ stated that “[tlow trucks, all
parties to this case agree, are ‘motor carrier[s] of property’ falling within
§ 1%5@?&{3}’8 compass.” The court explained:

The Ohio Constitution cuz’mntly grants municipalities within the
State general authority “to exercise all powers of loeal
self-government and to adopt and enforee within their limits such
local police, sanitary and. other similar regula‘%:lms a8 are not
conflict with the general laws.” Axt. XVIIL, § 3.* ** Particularly
relevant here, Ohio has exem?ﬁﬁd tow trucks from the State’s
regulation of motor carriers, § 4921.02(A)(8), thus leaving tow truck
regulation largely to the cities. Cincinnaii v. Reed, 27 Ohio App. 3d
115, 500 N.E.2d 333 (1985).

g %

§ 14501()(2)A) shields from preemptmn anly “safety regulatory
authority” (and “authority of 2 State to vegulate * * ¥ with regard
‘to minimuis amounts of finaneial respanmbihty relating to
insurance requirements”). Local vegulation of prices, routes, or
services of tow trucks that is not genuinely responsive 1o safety
concerns garners no exemption from § 14501(c)(1)’s preeniption
rule.

{929} In March 2008, following the Ours Garage decision, | the QOhio
General Assembly rescinded the i}@ﬁ;ﬁlééﬁﬂﬁ_ for tow trucks set forth in
R.C. 4921.02(A)(8), and therefore included companies “[elngaged inthe ﬁorwiﬁg;
of disabled or wrecked motor vehicles” within the definition of a “[mjotor

transportation company.”



{930} Also in March 2008, the Ohio General Assembly adopted R.C.
4$21.30, which provides:

- Any person, firy, copartnership, voluntary association, joint-stock

association, company, or ecorporation, wherever organized or

incorporated, that is engaged in the towing of motor vehicles is

subject to regulation by the publicutilities commission as a for-hire

motor earrier under this chapter. Such.an entity is not subject to

any ordinance; rule, or resolution of a municipal- corporation,

couinty, or township that provides for the licensing, registering, or.

regulation of entities that tow metor vehicles.:

{9131} This overview of the events surrounding the enactment of
R.C. 4921.30 indicates that tow trucks were simply included within _i;he state’s
regulation of for-hire motor carriers follewing the Qurs Gorage decigion.

{932} Moreover, we conclude that this matter is similar to the situation
presented in Conton, 95 Ohio St.3d 149, 2002-0hio-2005, 766 N.E.2d 963, In
Canton, the ¢ity's ordinance prohibited “manﬁf&cmm d homes” within the city
Yiaits as principal or accessory structures for residential use. Thereafter; the
tegislature enacted R.C. 3781.184 that pertained to manufactured homes,
Subsections (&) and (B) addressed construction and safety standards,
Subsection (C) of the statute prohibited gﬁaﬁtﬁmi subdivisions from barring or.
vegtricting manufactured homes in single-family zones, Subsection (D) set forth.
anexeeption tosubsection { {f‘i}';ané. permitted private landowners toincorporate
sestrictive dovenants in deeds to prohibit the inclusion of, among other things,

manufactured homes,



{938} In concluding that Subsections (C) and (D) are not part of a
statewide and 'mmyreﬁfzﬁngive z_.ening plan, the Supreme Court noted:

R.C. Chapter 3781 relates to building stan&ar&s but varies widely
i ibs content * * ¥, _

Moreover, the state does not have a statewide zoning schere, fior
does the state have a comprehensive plan or scheme for the
licensing, regulation, or registration of manufactured homes.
Instead, R.C. 3781.184(4) and (B) simply refer to the current
foderal standards regulating the construetion of manufactured
homes. A United States district court has hield that “It}he [Federal
Manufactured Home Construction and Safety Standards Act of
1974, Section 5403, Title 42, U.8.Codé] preempts only construction
and safety standards and does riot apply to local Zoning ordinances
that purport to reg"uiam the placement of certain types of dwellings
in the community.” The court held that the codes at issue (Canton
Grcimames 1198.57-and 11296.11) ave zoning ordinances not aimed
At esnstraction and safety standards. “Beacause Congress intended
to regulate safety and construction only, local laws aimed at
purposes outside that area are niot preempted by the Act. Thereis
no indication that Congress intended to regulate any ather aspect.
of the manufactured home industry” See Ohio Manufactured
Hous. Assn. v. Canton (Dec. 4, 1998), N.D, Ohio No. 5:97 CV 1 180
Accordingly, we conclude that R.C. 3781.184(0) and (D) do not
provide for uniforty, statewide regulation of manufac@urad housing.

Canton at 94 23-24.

{934} Similarly, in this mater, although there has been considerable
state and federal regulation -c')'f motor carriers, there has not been a
comprehensive legislative enactment with vespect to tow truck enterpriges. To
date, the legislature has not set :fart}.}. 8 qﬁmpfehansive plan or scheme for the
lieé-nsmg, mgu}aﬁm; or registration of tow truck enterprises. Instead, the

existing scheme pertains to for-hire motor carriers and adopts federal safety



_reguiai;iané-? -’Fhisabse,ncé of a comprehensive séhaméfﬁr tow truck operations
stands in stark contrast with the detailsd, comprehensive scheme through
which the Gﬁ:y sought, through its police powers, to regilate tow truck
operations under CCO &77TA. We therefore g;és:iiz@%: infer an intent o preempt
ioeal legislation based upon broad regulatory enactment in this field.
Accordingly, we conclude that R.C. 4921.80 is not part of a sta;%;awi:ﬁfz and
comprehensive Eﬁgisiatiwremﬁtmém. |
2. Uniform Operation Throughout the é%ﬁate.

{4851 General laws must “apply to all parts of the state alike.” Canion,
65 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E2d 963, at § 13, quoting
Schneiderman v. Sesanstein, 121 Ohio St. 80, 82-83, 167 N.E. 158 (1 29).

1936} In this matter, however, the ,d-eﬁnﬁ::ian of motor transportation
cém‘pany set forth in R.C. 4921.02(A), does not include private motor carriers,
ag it incorporates an exclusion for ﬁampaﬁies meeting the definition set forthin |
R.C.4925.02(A), 1.e., Ca'zﬁpamgs “engaged inthe business of private carriage of
persons or ipmgér‘ﬁy, or both, or of providing or furnishing such transportation
service, for hire * * *.1"

| {9873 Therefore, private tow truck companies may have their own rides,

policies, and k};ﬁ}e‘agé;icesf Again, Canton is instructive. In evaluating the
statutory exception to R.C. 3781.184, which provided tﬁat, “tlhis section does

not prohibit a private landowner from incorporating a restrictive covenantin



a deed, prohibiting the inclusion on the conveyed land of manufactured homes,”
the Ohie Supreme Court noted:

[TThe statute will effectively apply only in older aveas. af the state,

i cities where residential areas no longer have effective deed

restrictions or no lfmgﬁr have active homeowner associations.

Because we find that R.C. 3781.184(D) permits that which the

statute prohibits, we find that it is'inconsistent with the statute’s

stated purpose, ie. to encourage  placement of affordable

manufactured housing units across the state. Thus, we hold that

R.C. 8781.184(C) and (D) do not have uniforin application to all

citizens of the state, and as such are not geneval laws

§938} Likewise, inthis -mai:_t;er,,ﬁ-ﬁ, 4921 .30 does ot apply to private tow
‘companies or gtherwise i‘n{ﬁh{éé them in the PUCO regulatory scheme for for-
‘hirve motor carriers. The exclusion for private tow truck enterprises defeatsthe
claimed statewide concern of generally f&;guiat’iﬁg tow truck enterprises,
betause it permits that which the statute prohibits. This exclusion is therefore
inconsistent with the statute’s purpose of providing uniform regulation
fshmugh(mi; the state, As was the case in Canlon, ?Q_guiati@'z}. imposed upon
public for hire tow truck operators is not applicable to }:}.If*i.i*aﬁé tow truck

'iﬁh@ﬁé‘.@mpaﬂ%&s; Mﬁfﬁiﬁgiy, we findthat B.C. '4%2 1.80 d;:}?&s not have uniform

ap‘é?atiﬁﬁ throughout the state.



3. Estahhshgs Pc}hae Regulations Rather Than Granting or Limiting
Municipal Legislative Power

{939} Proceeding to the third prong of the general law test .mﬁimd in
Canton, we next consider whether R.C. 4921.30 sets forth police, sanitary, or
a&mﬂax ;'aguiatigxgs;_ or, instead, simply purports only to grantor limit legislative
power of a municipal _mxf-‘pé}raﬁfm to set forth police, sanitary, or similar
regulations. Again, the législature hasnot established police re gulaﬁigﬂs %'br'th&.
operation of tow truck antergm&es, and the R.C, 4921, 30 pmem};twﬂ provision
isnot part. mf’ a lavger regulatory scheme, for tow truck Gg}@ra‘;ﬁm That is, in the
years feliemg the enactment of R.C. 4921.30, no other statutory ;g}m?v;isiiws
have been enactedto address such em‘,erpm%g and there is no ciaar indication
that tow truck regulation is indeed a matter, of such: gemral interest that it is
necessary tomake it subject to statewide control. Like R.C. 4549.17, which was
deemed 'u;mfc:‘ezxﬁstimtimaifini;inm:%aizzgsz_,z;, State, 85 Ohio §t.3d 52, 1999-Ohio-434,
706 NEE& 1227, R.C. 4921.30 is “simply a limit on the legislative powers of
municipal corporations to adopt and eﬁfarﬁe spocified police regulations.”
Therefore, we conelude that the preemption language simply curtails the City’s
police powers in this area and does m}tj meet the third elez:%ent of the Caniton

tost.



4. Prescribes a Rule iﬁf '{Ef}nﬁu{iﬁﬁﬁﬁn Citizens Generally

19 éﬂ}W&th vegard to the final element of the .Cq?g;t_a?z fest, ;ﬁhe Linndale
Court also defined general laws as “those operating uﬁifm’ml’ly throughout the
state, prescribing a rule of conduct on citizens generally and operating with
general uniform application throughout the state under the same circumstances
and conditions.” Linndale at 54, Statutes that pertain‘to certain entities only
do not gre‘sm%%é a rule of conduct upon citizens generally, so they do not mest
this element. Id. Conversely, statutes that go beyond merely limiting
municipal guthority and establish & wule of conduct for those Wh@ are the
subject of the legislation have satisfied this elementofthe Canton test. See Am.
Fin, Servs. Assn., 112 Ohio $t.8d 170, 2006-Ohio-6043, 858 N.E.2d 776.

{941} In determining whether R.C. 4921 30 prescribes a rule of conduct
upon citizens generally, we conclude that it is not a partof a systen of uniform
sﬁaﬁe%ﬁ{lﬁ regulation on the subject of tow truck operation. If is'a statute that
simply provides that runicipalities, counties, and townships may not license,
register, or re gulate :‘é?mitie_s_%;ha% tow mgmrfﬁzehiéies;_itéc.es not prescribe a rule
of conduct upon eitizéns generally. Accordingly, the fourth element of the
Canton test is not met.

{942} In accordance with the foregoing, R.C. 4921 .3:(3—&0@% niot meet the

test set forth in Canton, so we conclude that it is not a general law. Farther,



.bé{fa"as}e; R.C. 4921.30 is not a general law, it unconstitutionally atterapts to
limit munieipal home-rile authority.

{943} We therefore conclude that the trial eourt erred in granting the
stateof Ohio’'s motien foy.summary;ﬁu&g:mém, We reverse that ordet and direct
the imiél court to enter summary judgment in favor of the Gi‘t}r

iq é‘&}-’ﬁéﬁémeé and remanded with instructions to enter judgment in
fa?s?;ei*' of appellant. |

| It is ordered that appellant recover from appellee costs herein t-amd.

The cotirt finds there were reasonable grounds for this appeal

‘Ii; is ordered that a special mandate be sent to said court to carry this
judgment inté execution.

A cortified copy of this entry jﬁhaﬁﬁ constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

MARM@L%N KILBANE gmwj

PATRICIA A. BLACKMON, Ad., CONCURS;
COLLEEN CONWAY CGQNEY J., DISSENTS {SEE SEPARATE

DISSENTING OPINION)



COLLEEN CONWAY COONEY, J., DISSENTING:
{945} I respectfully dissent. I would affirm tﬁe_ trial court judgment.

Statewide and Comprehensive

{946} The hirst prong of the Canton test requires the statute mn queat’icmr
be part of a statewide and fcﬁmprehensifvé legislative enactment, The City
argues that R.C. 4621.30 is not part of such legislative enactment, while the
B State argues that when taken in context with PUCO regulations, R.C. 4921.30
is clearly part of 2 statewide snd comprehensive legislative enactment,

- {947} The City argﬁe‘s that the PUCO régulations do not constitute

statewide legislation because they ave not 1) newly eﬁa-éﬁgd; nor 2) specifically
tow truck regulations. Tam 3@ persuaded by this argument because neither is
a requirement under the Canton test. |

{948} By defining any organization that operates tow trucks as “for-hire
motor carrier]s]” under ﬁhi&:stai;ﬁﬁe, R.C. 4921.30 successfully encompassed all
tow truck operaters under iﬁe pre-existing laws of the ?{JCG In turn, B.C.
4521,30 is part of the PUCO, an undisputed statewide legislative enactment.
The City’s interpretation of the statute in question appears to oeeurina vacaum,
- not -acknowledging PUCOon a 'sﬁa;%géxé?i&é basis, Se¢ Am. Fin. Servs. Assn. v.
Cleveland (“AFSA”), 112 Ohio 8t.34 170, 2006-Ohio-6048, 858 N.E.2d 776 (the
Ohio Supreme Court found that legislation that defined cwe%ed loans and

authorized the state to “solely regulate” said loang was part of comprehensive



statewide legislation), See also Ohio Assn. of Private _ﬁéteaziwe-.ﬂgmcies u. N,
Olmsted, 65 Ohio St.3d 242, .&99;2#011;&—55;5, 602 N.B.2d 1147 (Ohio Supreme
Court found -ihaﬁ a statutory provision, when considered i;i.iﬁéi&t—iﬁn, “may fail
to qualify as a general law because it prohibits & municipality from exercising
a local police power while not providing for unifarm statewide fﬁga}a‘ﬁiﬁnﬁfthe
same sibject matter. See Yauﬂg;smwmﬂ _Eua?iz«é (1928}, 121 Ohio 8t. 342, 168
NE 844" However, when the provision’s chapter is read in its entirety it could
reveal a statewide regulation.) | |
{949} Thus, I would find that the statute .in.qmsﬁian satisfies the first
prong of the Canton test. |
Dniformity
{§560} The second prong of i;he test requires that the statute apply to all
parts of the State alike and operate uniformly throughout the State.
{451} The State argues that R.C, 4821.30 doses ap.};ﬁ;&,-f toall ;p‘ﬁ;r%ﬁ of the
Stéte alike and operates uniformly throughout the State. The City does not
- dispute this argument. Thus, 1 would find that R.C.4521.30 _;ga_i;iéﬁes?shg second

prang of the Canton “general law” test.

{952} The third prong of the test requires that the statute set forth .ﬁﬁeliae.,
sanitary, or similar regulations, rather than purport only to grant or limit

legislative power of a municipal corporation.



{4531 The City concedes that the regulation of tow trucks in the context:
of traffic regulation is clearly an exercise of the State’'s police jpoww. As
addressed above in the first prong, prior case law iﬂdja&h&& that :.imiiviﬁ&a}
statutes shotld not be read in isolation but within the larger statutory scheme.
R.C. Chapter 4921 in its entirety, along with the P{}”{}Q clearly sets forth
regulations as opposed to strictly imiting the muni¢ipality’s legiﬁiati% power.

{954} Thus, T would find that R.C. 4921.30 satisfies the thizd prong of the
Lanton © g;enie}:.a,i law” test.

Rule of Conduct Upon Citizens

{955} The fourth prong of the test requires that the statute preseribes a
rule of conduct upon citizens generally.

{456} The City fails to articulate a reason why this :s-‘tamté. does not
épz‘eﬁcrihe & 'rﬁle of conduct upen -éiﬁimix"a ggemiﬁ&ﬁy@ and 'iﬁgﬁeaid vehashes its
argument thatthe law limits the municipality’s ,ie;gi;sﬁi's;ﬁvé'pcwerwiﬁhsuﬁs_eiimg

forth independent regulations, The State compares R.C. 4§2§ 3D tothe statutes

842 NE.2d 370, both of which weve found to satisfy the fourth prong by
prescribing a rule of conduct upon citizens generally. 'When taken as ;é whole,
it appears to me that R.C. Chapter 4921 and the PUCO establish rules of

conduct for all Oliio eperators who provide intrastate towing services, without



exception. I see no distinetion for private motor carriers as the majority finds,
nor-has the City raised sitoh a dlaim. | | |

{9 57?_%%1‘59 I would find that R. ﬁfﬁiﬁ} 30 satisfies the fourth prong of the
Cangon “general law” test.

£958} Having satisfied the fourelements of the Canton test, [ would find
that R.C,4921.30 constitutesa “senevallaw” and does not violate the Home Rﬁl‘é
Amendment of the Ohbio -.:C&ﬂ_si;imﬁcﬁ, The Ci%;y-%izas; failed to-meet its burden of
showing beyond a reasonable doubt that R.C. 4921.30 viclated ‘the Ohio
Constitution. |

{959} Accordingly, T would affirm the trial court.
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This cause me.en for hearing upon the‘péﬁieﬁ’- cross-motions for summary judgment. Tn
this action for declaratory judgment, plaintiff City of Cleveland seeks a declaration that the
pxeem?ﬁm‘ Tanguage of R.C. § 4921.30 m@:ﬁmmm@w upon the City’s home ke
az’:’*{hgﬁty esiaﬁiish@d by Article XVIIE Séction 3 of the Ohio Constitution. Defendant State of Ohlo
argucs that R.C. § 4921,30.is u valid general law which takes precedence over any conflicted
ordinances enacted by the City.
| Having Qansié&mé the motions for summary judgment, the court finds that R.C. § 4921.30
is a valid general Jaw that ﬂﬁesm‘;mcmﬁmimaﬁy infringe upon the City’s home rule authority
cstablished by Article XVII, Section 3 of the Ohio Constitution. The court makes the following
deiﬁ%ara;ﬁi}hs: |

1. Anyperson or entity that is engaged in the business of towing of motor vehicles
{(“towing entity”) is 2 “motor transportation company” (“MTC”) s that torm is

Jefined in sections 4905.03 and 4921.02 of the Revised Cods. R.C. 4921.01.

EXHIBITB



Bvery towing entity is subject to regulation by the Public Utilities Comumission o
Ohio (“PUCO™) as a for-hire motor cartier ynder Chiapter 4921 of the Ohio Revised
Code. R.C. 4921.30.

A wwmg entity is not subject to any ordinance, rule, or resolution of a municipal

jon, counly, or zewnsiz;p that provides for the licensing, registering, or

mgu!amm of entities that tow motor vehicles. R.C. 4921.30.

R.C. 4971.30 is a general Iaw that does not infringe on the City of Cleveland’s home
rule avthority guaranteed in O, Const. Sect. 3, Art, XVIIL known as the “Home Rule
Amendment,” which provides: “Municipalities shall have authority to exercise all
powers of local seif»-gcwmm and to adopt and enforce within their limits such
toval pﬂixce, sanitary and ofher similar regulations, as are not in conflict with general
Tawis”

& {{.C 3%321 30ispart of R.C. Chapter 4921 which constitates a statewide and
somprehiensive legislative enactment to further state policy and confer upon
FUCQ the power and authority to supervise and regulate MTCs;

b, R.C, 4921.30 applies to all parts of the state alike and operates uniformly
through the state; '

.3 R.C. 4921.30, by its language, is directed to towing entities and not to any
legislative body;

d. R.C.4921.30 does not grant or Hmit any municipality’s legislative power.

R.C. 4921 30 s part of R.C. Chapter 4921, a statewide and comprehensive legislative
eyactment that sets forth the policy of the state to:

(A) Ragu!ate transportation by common and contract camriers by motor
vehicle in such manner 4s to recogmm and preserve the inherent advantages
of, and foster sound economic conditions in, such transportation and among
such carriers in the public interest [R.C 4921.03(0];

quate, economical, and eflicient. service by such motor
3@. charges therefor, without unjust diseriminations,

carriers, and
undue pmfemws or-advantages, and wnifalr or destructive competitive

‘practices [R.C. 4921, @3{3}],

{C) Improve the relations between, and co-ordinate transportation by and
segulation of, such motor carriers and other varriers [R.C. 4921.03(C)];




{D) Developand preserve ahi gist:y txansmtmn system properly adapted
to the needs of commerce and the state RC. 4921 i?;?{i}j}

{8 Co-operate with the federal government and the several states, and the
authorized officialsthereof, and with any organization of motor carriers in the
administration and enforcement of Chaplers 4501, 4903, 4905., 4907.,

4909., 4921., 4923, and 4905 of the Revised Code [R.C, 4921 03&)} '

6. RC.4921.30 :s;mrtefil C. Chapter 4921, astatewide and comprehensive legislative
eractment that confers jurisdiction on PUCQ ind sets forth its duties and powers fo:

{A) Supervise and reguiatg ench motor tansportation company fRC

4921.04(4);

(B) Pix, alter, and regulate rates [R.C. 4921.04(4)];

(C) Regulate the service and safety of operation of each motor framsportation
company [R.C. 492‘?,04(44)} ;

(D) Prescribe safmy rules and designate stops for service and safety on
established routes [R.C. 4921.04(4)];

(E) P*mm‘w safety rales applicable to the transportation and offering for
mmefimmﬂwsmtmals jnintrastate commerce within this state
tation companies. * * * IRC A921.04(E)];

{F) Require the filing-of annual and ather reports and of other data by motor
transportation companies [R.C. 4921.04(F);

{G) vaiﬁe uniform accoumi;ag- systems [R.C. 4921.04(G}];

{H) Supervise and rognlate

mm aﬁ‘actmg tize miaﬁon&h:p bm:w»ean szwh Gnmpams mé &w pumfw tn

7. R.C. 4921 {}4(3) mcprmsly pmdes that PUCQ may prescribe rules affecting all
MTCs, “notwithstanding the provisions of any ordinance, resolution, license, or
pmt eamcteé adopted, or granted by any township, mmmnicipal corporation,
nnmicipal corporation and county, or county.” R.C.4921 GA(H) further provides that
“In case of conflict between any such ordinance, resolution, licenss, or permit, the
ordm‘ or m}fz ef’ fhe wzﬁnﬁsmm& shaﬁ preva:xl » me!y, ‘R.C 4922 wﬂi}pmv;é&s




respective boundaries it inconsisient with fﬁhapta‘m 4901 4903,, 4903., 4907.,

4909,, and 4923 of the Revised Code, and PUCO’s Tules adopted ander those
Cha;mzrs]

Motion for summary judgment of plaintiff City of Cleveland is dented. Motion for summary

judgrsent of defendant The State of Ohio is granted.
} . '_ . ®ﬁ¥ — E ﬁ@yv
IT1S SO ORDERED, NO JUST CAUSE FOR DELAY.

REGEIVED FOR FILING
NOV 15 '::tﬁi




s _3"3{3}: WM&?93§

Judge: JOAN SYNENBERG

STATE OF OHIO
Defendant

96 DISP.UTHER - FINAL

"f‘ﬂiﬂ CAUSE CAME ONFOR. HEARRNG UPON THE PARTIES CROSSMOTIONS FOR SUMMARY JUDOMENT. INTHIS
ACTION FOR DECLARATORY IUDGMENT, PLAINTIFF CITY OF CLEVELAND SEEKS A D) DECLARATION THAT THE
PREEMPTION LANGUAGE OF R.C. § 4921.30 WQNS?HUTK}NALLY PNFRINGES UPON THE CITY'S HOME RULE
AUTHORITY ESTABLISHED BY ARTICLE XVIll, SECTION 3OF THE OHIO CONSTITUTION. DEFENDANT STATE OF
OHIO ARGUES THAT R.C. § 49213015 A VALID GENBRAL LAW WHICH TAKES PRECEDENCE OVER ANY
CONFLICTED ORDINANCES ENACTED BY THE CITY,

HAVING CONSIDERED THE MOTIONS FOR. SUMMARY SUMME&T,THE COURT FINDS THATRC, §49213015 A

. VALID GENERAL LAW THAT DOES NOT UNCONSTITUTIONALLY MERINGE UPON THE CITY'S HOME. REULE
AUTHORITY ESTABLISHED BY ARTICLE XVIIL, SECTION 3 OF THE OHIO: Q@NEW‘H}% THECOURT MAKES THE

FOLLOWING DECLARATIONS (083):

MOTION FOR SUMMARY JUDGMENT OF PLAINTIFF ﬁl’i‘f?' €)§" CLEW%S DEN
J{}DGMBNT OF DEFENDANT THE QTATB OF ORID 1S GRANTED.

<7y, MOTION FOR SUMMARY

JUDGMENT ACCORDINGLY.
T 1S §0 ORDERED. NO JUST CAUSE FOR DELAY.

O3Y

Tudge Signatare “Date

~ 96
1171472011
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