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INTRODUCTION

In 2003, the General Assembly decided that it needed to provide uniform laws throughout

the state governing vehicle towing-particularly in the areas of licensing, recordkeeping, safety,

and financial responsibility. It therefore enacted R.C. 4921.30 (now R.C. 4921.25) to replace the

patchwork of municipal towing ordinances with a statewide regulatory scheme administered by

the Public Utilities Commission of Ohio (PUCO). The City of Cleveland, which has a series of

ordinances in Chapter 677A of its Code also governing tow truck licensing, recordkeeping, and

financial responsibility, filed suit seeking a declaration that the State's towing law infringed its

home rule authority in violation of Article XVIII, § 3 of the Ohio Constitution. The trial court

granted summary judgment to the State. But the Eighth District reversed and invalidated the law

on home rule grounds. In doing so, the Eighth District misapplied this Court's established

precedents and applied its own novel (and flawed) test. Review is warranted for two reasons.

First, this is an appeal as of right because the case raises a substantial question of

constitutional law concerning the Home Rule Amendment. The decision below drastically

impairs the General Assembly's authority to legislate on matters of statewide conoern. Although

the Eighth District recited the correct general law test outlined in City of Canton v. State, 95

Ohio St. 3d 149, 2002-Ohio-2005, the court plainly misapplied it and actually crafted two new

rules found nowhere in this Court's home rule jurisprudence. Specifically, the Eighth District

concluded that the State's towing law could not be considered a general law because the General

Assembly failed to create a new legislative scheme exclusively for the regulation of towing. The

Eighth District's "new legislation" requirement finds no support in this Court's home rule cases,

nor does it make sense. A statute that leverages existing regulatory tools to address new subject

matter, as opposed to creating an entirely new legislative scheme, is no less an effective or valid

regulatory framework for that subject area.



The Eighth District also departed from well-settled law in applying Canton's uniformity

prong. The court concluded that the statute was non-uniform because it exempts a particular

class of towing operators from regulation. But the home rule cases make clear 'that the

uniformity requirement embodies a geographic concem-i.e., whether a statute applies

uniformly across all areas of the state. The decision below transformed this geographic inquiry

into one that casts doubt on any State scheme that contains exemptions or classifications. These

analytical errors raise substantial constitutional questions about home rule matters and therefore

warrant review.

Second, this case presents questions of great public and general interest. By enacting the

State's towing law, the General Assembly concluded that this was an area of statewide

concem-with implications for the State, local govemments, vehicle towing businesses, and

consumers-and that the existing patchwork of municipal ordinances was no longer workable.

In striking that law, the Eighth District has thwarted the legislature's intent and any question

about the constitutionality of the State's towing law should be resolved definitively by this

Court.

For these reasons, the Court should accept jurisdiction and reverse the decision below.

STATEMENT OF THE CASE AND FACTS

A. The motorized transport of goods, people, and property is heavily regulated.

Since 1923, for-hire motor carriers-entities hired to transport goods, people, and

property over public highways-have been regulated by PUCO. See R.C. 4921.01(B). PUCO

has promulgated numerous regulations governing their operation, including requirements for

(1) recordkeeping, O.A.C. 4901:2-1-01; (2) compliance inspections, id. 4901:2-1-03; (3) annual

registration, id. 4901:2-1-02, 4901:2-5; (4) safety standards, which also incorporate safety
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regulations issued by the U.S. Department of Transportation, id. 4901:2-5-01 to -28; and

(5) liability insurance and bonding, id. 4901:2-13-01.

In 1994, Congress concluded that "the regulation of intrastate transportation of property

by the States unreasonably burden[s] free trade, interstate commerce, and American consumers"

and therefore that certain aspects of state and local regulation of motor carriers should be

preempted. Pub. L. 103-305, § 601(a)(1)-(2), 108 Stat. 1605. Federal law thus expressly

preempts state and local economic regulation "related to price, route, or service of any motor

carrier... with respect to the transportation of property." 49 U.S.C. § 14501(c). But there are

exceptions for vehicle towing: States and their political subdivisions may regulate the safety,

vehicle size and weight, insurance requirements, and pricing for non-consensual vehicle tows.

49 U.S.C. § 14501(c)(2)(A), (C).

B. In 2003, the General Assembly enacted statewide regulations to replace the
patchwork of municipal ordinances governing tow truck operators.

Historically, the regulation of tow truck operators in Ohio was left largely to local

governments. But in 2003, the General Assembly passed Am. Sub. H.B. No. 87 (2003).

Through this bill, the legislature enacted R.C. 4921.30 (now R.C. 4921.251), which places tow

truck operators within PUCO's jurisdiction and exempts them from any local ordinance

concerning the licensure, registration, or regulation of towing operations:

Any person, firm, copartnership, voluntary association, joint-stock association,
company, or corporation, wherever organized or incorporated, that is engaged in the
towing of motor vehicles is subject to regulation by the public utilities commission
as a for-hire motor carrier under this chapter. Such an entity is not subject to any
ordinance, rule, or resolution of a municipal corporation, county, or township that
provides for the licensing, registering, or regulation of entities that tow motor
vehicles.

1 Earlier this year, the General Assembly made significant revisions to R.C. Chapter 4921,

including rescinding and renumbering R.C. 4921.30-now R.C. 4921.25. See Am. Sub. H.B.

487 (2012).
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R.C. 4921.25. Thus, after the enactment of this bill, the same regulations in the Ohio

Administrative Code that govern the operation of for-hire motor carriers-outlined above-

apply to vehicle-towing companies.

C. The City of Cleveland sought a declaration that R.C. 4921.25 is unconstitutional; the
trial court upheld the statute, but the Eighth District reversed and invalidated the
law on home rule grounds.

Six years after the State's towing law went into effect, the City sued, seeking a

declaration that the statute violates the Home Rule Amendment. Applying this Court's general

law test outlined in City of Canton, the trial court granted summary judgment to the State,

concluding that R.C. 4921.25 "is a general law that does not infringe on the City of Cleveland's

home rule authority." Journal Entry and Op. 2, Nov. 15, 2011 ("Ex. B").. The court found that

R.C. 4921.25 is part of R.C. Chapter 4921, "which constitutes a statewide and comprehensive

legislative enactment to fnrther state policy and confers upon PUCO the power and authority to

supervise and regulate motor transportation companies, or MTCs." Id. The trial court also found

that the statute "applies to all parts of the state alike and operates uniformly through the state."

Id. And it concluded that, "by its language," the statute "is directed to towing entities and not to

any legislative body" and "does not grant or limit any municipality's legislative power." Id.

The City appealed and the Eighth District reversed in a 2-1 decision, concluding that R.C.

4921.25 failed the four-part Canton test. City of Cleveland v. State ("App. Op.'), No. 97679,

2012-Ohio-3572, ¶ 42 (8th Dist.) ("Ex. A"). The majority said R.C. 4921.25 is not a general law

because it is not part of a comprehensive, statewide scheme governing tow truck operators. The

court reached this conclusion because there was no legislative plan enacted specifically for tow

truck enterprises; instead, these entities were added to the "existing scheme" that "pertains to for-

hire motor carriers:" Id. ¶ 34. The majority also determined that the statute failed Canton's
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uniformity prong because it exempts certain towing entities from regulation. Thus, according to

the majority, R.C. 4921.25 could not be considered a general law under the Canton test.

One judge dissented, noting that the majority's requirement that PUCO's towing

regulations be "newly enacted" and "specific[] tow truck regulations" in order to satisfy

Canton's statewide-comprehensive-enactment prong is not actually part of the Canton general

law test. App. Op. ¶ 47. Heeding this Court's command to consider the entire statutory

enactment, the dissent concluded that the State's towing law, along with PUCO's pre-existing

regulatory framework, is "an undisputed statewide legislative enactment " Id. ¶ 48. The dissent

also found that the State's towing law meets the remaining three prongs of the general law test

and therefore concluded that "the City failed to meet its burden of showing beyond a reasonable

doubt that the Uniform Towing Law violated the Ohio Constitution." Id. ¶¶ 50-55, 58.

THE CASE PRESENTS SUBSTANTIAL CONSTITUTIONAL QUESTIONS AND
IS OF PUBLIC AND GREAT GENERAL INTEREST

A. The Eighth District's misapplication of the Canton test improperly constrains the
General Assembly's authority to enact uniform, statewide regulations.

Under the Home Rule Amendment, "[m]unicipalities shall have authority to exercise all

powers of local self-government and to adopt and enforce within their limits such local police,

sanitary and other similar regulations, as are not in conflict with general laws." Ohio

Constitution, Article XVIII, § 3. Although the Home Rule Amendment is "designed to give the

`broadest possible powers of self-government in connection with all matters which are strictly

local,"' it was never intended to "`impinge upon matters which are of a state-wide nature or

interest."' Am. Fin. Servs. Ass'n v. City of Cleveland ("AFSA"), 112 Ohio St. 3d 170, 2006-

Ohio-6043, ¶ 30 (citation omitted) (emphasis in original). Therefore, an ordinance involving an

exercise of police power-as opposed to self-governance-"must yield" to conflicting general

state laws. Id. ¶ 23.
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This Court's four-part test for identifying a general law is well-known. The statute "must

(1) be part of a statewide and comprehensive legislative enactment, (2) apply to all parts of the

state alike and operate uniformly throughout the state, (3) set forth police, sanitary, or similar

regulations, rather than purport only to grant or limit legislative power of a municipal

corporation to set forth police, sanitary, or similar regulations, and (4) prescribe a rule of conduct

upon citizens generally." Canton, 2002-Ohio-2005, ¶ 21.

The Eighth District's analysis departed from that precedent, and the court instead applied

its own test to conclude that the State's towing law is not a general law. That flawed analysis

merits this Court's attention.

In addressing the first Canton prong, the majority concluded that R.C. 4921.25 is not part

of a comprehensive legislative scheme because "[t]o date, the legislature has not set forth a

comprehensive plan or scheme for the licensing, regulation, or registration of tow truck

enterprises." App. Op. ¶ 34. For the majority, it was not enough that the General Assembly

brought vehicle towing within PUCO's regulatory scheme governing for-hire motor carriers.

Instead, without explanation, the majority declared that the "considerable state and federal

regulation of motor carriers" now governing tow truck operators is insufficient to establish a

comprehensive, statewide scheme for regulating towing. Id. This same reasoning drove the

majority's resolution of the third and fourth Canton prongs. Id. ¶¶ 39-41. That is, according to

the majority, because the General Assembly has not enacted a new regulatory scheme targeted at

towing, R.C. 4921.25 is neither part of a legislative scheme setting forth police regulations nor

part of a scheme prescribing a rule of conduct upon citizens generally, but merely an attempt to

limit municipal police regulations. Id.

6



For the majority, the fact that the General Assembly chose to include vehicle towing

within PUCO's existing regulatory framework rather than enact new legislation was dispositive.

But this "new legislation" requirement finds no support in law or logic. Prior to 2003, vehicle

towing was regulated, if at all, at the local level. However, in 2003, the General Assembly

decided towing was an area of statewide concern that required uniform regulation. The Eighth

District offers no explanation as to why the legislature's choice to include towing within an

existing framework, instead of enacting towing-specific regulations, fails to establish

comprehensive, statewide regulation of towing. It simply ignored the legislature's chosen

regulatory solution and proclaimed that no legislative scheme for towing exists. But the Eighth

District's apparent preference for a different approach, standing alone, will not suffice to support

its conclusion that R.C. 4921.2^ is not a general law.

The Eighth District also strayed in concluding that the State's towing law offends

Canton's uniformity prong. According to the court, the statute does not operate uniformly

because "private tow truck companies" are exempt from PUCO regulations. App. Op. ¶¶ 36-38.

Presumably, the majority's mention of "private" towing entities refers to the separate regulatory

framework in place for "private motor carriers"-also overseen by PUCO. The difference

between private and for-hire motor carriers is that for-hire motor carriers (including tow trucks)

transport goods or property "for compensation," R.C. 4921.01(B). Private carriers (including

private tow truck operators), in contrast, are entities that use,their own vehicles to transport

property or merchandise-for example, an automobile dealership using its own tow truck to

carry cars to and from its lot. See R.C. 4921.01(B) ("`Private motor carrier' means a person who

is not a for-hire motor carrier but is engaged in the business of transporting persons or property

by motor vehicle."). Although private motor carriers (including private tow truck operators)
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need not register with PUCO, they are subject to the same safety standards. See, e.g., O.A.C.

4901:2-5-01(A) (safety standards apply to "all motor transportation companies as defined in

4921.02 and all private motor carriers ... as defined in R.C. 4923.02").

That a particular class of tow truck operator may be exempt from regulation under R.C.

Chapter 4921 does not render application of R.C. 4921.25 non-uniform. Canton's second prong

asks whether the statute at issue "app[lies] to all parts of the state and operate[s] uniformly

throughout." Marich v. Bob Bennett Constr. Co., 116 Ohio St. 3d 553, 2008-Ohio-92, ¶ 21. The

inquiry thus focuses on geographic uniformity. R.C. 4921.25 raises no such concern.

Canton itself-which the Eighth District cites in support of its uniformity analysis-

makes clear that the relevant question is one of geographic disparity. There, this Court

concluded that the statute at issue was non-uniform because it would have "effectively appl[ied]

only in older areas of the state." Canton, 2002-Ohio-2005, ¶ 30. The Eighth District greatly

expanded the scope of Canton's uniformity analysis and in doing so, called into question-for

home rule purposes-any legislative scheme that contains regulatory exceptions or

classifications, even where the regulations themselves apply to all parts of the State equally.

The decision below warps the Canton test by inexplicably grafting onto it a "new

legislation" requirement. In addition, the Eighth District transformed Canton's uniformity

inquiry from one narrowly focused on geography into a de facto requirement for regulation free

of exceptions or classifications. The Eighth District's reasoning reflects a departure from this

Court's home rule cases and hampers the General Assembly's ability to identify matters of

statewide concern and craft appropriate regulatory solutions for them. Review is therefore

imperative.
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B. The constitutionaHty of the State's towing law is a matter of public and great
general interest for the State, its municipalities, towing businesses, and consumers.

Review is also warranted because the issues presented in this case are of great public and

general interest. The City's home rule challenge has significant implications not only for the

State and municipalities across Ohio, but also for towing businesses and their customers.

The centralized regulation of towing is important to towing businesses and customers

alike. It advances the State's dual aims of enhancing public safety while avoiding regulatory

burdens that stifle economic growth. For consumers, the State's towing law creates in PUCO a

single point of contact for addressing regulatory concerns, allowing consumers to easily

investigate a towing operator's compliance with safety regulations and inspections.

Uniform regulation also serves the interests of towing operators. In the absence of

statewide uniformity, they are subject to a web of different-and sometimes conflicting-

municipal regulations, and multiple licensing and fee requirements. Under the State's towing

law, though, operators only need to contend with one safety inspection regime, governed by a

single set of standards and subject to uniform conflict-resolution procedures. O.A.C. 4901:2-5-

07; O.A.C. 4901:2-7. Similarly, towing companies only need to register and pay registration

fees to a single regulatory body, PUCO. Without that uniformity, towing businesses face

potential compliance and licensing issues in every municipality in which they operate.

To be sure, there was probably a time when the local regulation of vehicle-towing was

feasible because companies tended to operate in a single municipality. But as the Court has long

recognized, "[d]ue to our changing society, many things which were once considered a matter of

purely local concern ... have now become a matter of statewide concern, creating the necessity

for statewide control." State ex rel. McElroy v. City of Akron, 173 Ohio St. 189, 192 (1962).
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The ubiquity of towing companies and their increased ability to operate across multiple local

jurisdictions means that towing has become an arena in which statewide regulation is necessary.

Resolution of this case will benefit the State and local govennnents alike, clarifying for

each their respective role in towing regulations going forward. The Court should therefore

accept jurisdiction and resolve the constitutionality of the State's towing law.

ARGUMENT

The State of Ohio's Proposition of Law No. 1:

Because R.C. 4921.25 is part of a comprehensive, statewide legislative framework that
regulates tow truck operations, it is a general law that displaces municipal tow truck

ordinances.

When evaluating a home rule dispute, this Court uses a familiar three-step inquiry. The

Court first determines whether the subject matter involves an exercise of local self-government

or the police power. AFSA, 2006-Ohio-6043, ¶ 24; Mendenhall v. City ofAkron, 117 Ohio St. 3d

33, 2008-Ohio-270, ¶ 17. If the matter relates only to local self-governance, "the analysis stops,

because the Constitution authorizes a municipality to exercise all powers of local self-

government within its jurisdiction." AFSA, 2006-Ohio-6043, ¶ 23. But if the matter involves the

police power, then the court must determine whether the statute at issue is a general law.

Mendenhall, 2008-Ohio-270, ¶ 18. If the statute is a general law, then the Court asks in step

three whether the statute and ordinance are in conflict, and if they are, the ordinance gives way.

Ohioans for Concealed Carry, Inc. v. City of Clyde, 120 Ohio St. 3d 96, 2008-Ohio-4605, ¶¶ 25-

26.

The first and third steps of the Canton inquiry are not in dispute here. There is no

disagreement that the City's towing ordinances implicate the police power, and the City appears

to concede that its ordinances conflict with R.C. 4921.25. See City's Eighth Dist. Br. at 12
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(stating that "it is clear that the City's enactment of tow truck ordinances would be in conflict

with the [State's towing law]-if it w[ere] a general law").

The dispute between the City and the State centers on the second step of the home rule

analysis-the application of Canton's general law test. R.C. 4921.25 is a general law because it

satisfies all four prongs of that test: (1) it is part of a statewide and comprehensive legislative

enactment; (2) it applies to all parts of the State alike and operates uniformly throughout the

State; (3) it sets forth police, sanitary, or similar regulations, rather than purport only to grant or

limit legislative power of a municipal corporation; and (4) it prescribes a rule of conduct upon

citizens generally. Canton, 2002-Ohio-2005, ¶ 21.

A. R.C. 4921.25 is part of a statewide, comprehensive legislative scheme governing

towing.

Under Canton's first prong, R.C. 4921.25 must be "part of [a] comprehensive statewide

legislative regulation that relates to" towing. AFSA, 2006-Ohio-6043, ¶ 33. It is. R.C. 4921.25

is just one component of a comprehensive legislative scheme governing vehicle towing. In 2003,

the General Assembly replaced the existing system of municipal regulation with statewide

regulations administered by PUCO. Under this framework, towing companies, like any other

for-hire motor carrier, are subject to extensive regulatory oversight, including recordkeeping,

inspection, safety, annual registration, and financial responsibility.

To be sure, the regulations that now govern towing predate R.C. 4921.25, and rather than

create a new legislative scheme, the General Assembly chose to include tow trucks within that

existing regulatory framework. But neither of these circumstances changes the fact that

following the enactment of the State's towing law, vehicle towing becarne subject to

comprehensive, statewide regulation. In fact, this Court has several times rejected home rule

challenges to statutes similar to R.C. 4921.25 that have been grafted onto an existing statutory
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scheme. For instance, in Ohio Ass'n of Private Detective Agencies v. City of North Olmsted, 65

Ohio St. 3d 242 (1992), this Court rejected a challenge to new language in R.C. 4749.09 that

prohibited local licensing requirements and fees for private investigators, holding, "R.C. Chapter

4749 in its entirety does provide for uniform statewide regulation of security personnel" and

therefore that the challenged provision was "a general law of statewide application." Id. at 245

(emphasis added). Likewise, in Clermont Envtl. Reclamation Co. v. Wiederhold, 2 Ohio St. 3d

44 (1982), the Court determined that a new provision prohibiting municipal regulation of

hazardous waste disposal when "read in pari materia," "is a comprehensive one." Id. at 48. And

most recently, in City of Cleveland v. State, 128 Ohio St. 3d 135, 2010-Ohio-6318, this Court

rejected Cleveland's home rule challenge to R.C. 9.68, which prohibits certain categories of

municipal firearm regulation, noting that R.C. 9.68, along with "a host of state and federal laws

regulating firearms," is "part of a comprehensive statewide legislative enactment." Id. ¶ 17.

By every objective measure, the General Assembly has adopted a comprehensive

regulatory plan for towing, and R.C. 4921.25 is integral to that plan. The Eighth District's

contrary analysis rested on its mistaken belief that the General Assembly's failure to establish a

new legislative regime solely for the purpose of tow truck regulation compels the conclusion that

no such regime exists. That is wrong. Ohio's collection of towing laws, of which R.C. 4921.25

is a part, easily meets the statewide-and-comprehensive-legislation element of Canton's first

prong.

B. The legislative scheme operates uniformly throughout the State.

Under Canton's second prong, R.C. 4921.25 must "apply to all parts of the state alike."

2002-Ohio-2005, ¶ 25. A statute violates this uniformity requirement when there are geographic

disparities in its application. Thus, in Canton, the statute at issue failed this prong because it

"effectively appl[ied] only in older areas of the state ...[in a manner] inconsistent with [its]

12



stated purpose, i.e., to encourage placement of affordable manufactured housing units across the

state." Id. ¶ 30. The Eighth District said that R.C. 4921.25 failed this prong because it exempts

"private" towing entities from regulation under Chapter 4921. But that observation is irrelevant

and does nothing to defeat the fact that R.C. 4921.25 (and for that matter Chapter 4921) operates

uniformly throughout Ohio.

C. The legislative scheme is an exercise of the State's police power.

Under Canton's third prong, the legislative framework must do more than "restrict the

ability of a municipality to enact legislation." AFSA, 2006-Ohio-6043, ¶ 35. It must "`set[] forth

police, sanitary or similar regulations."' Id. (citation omitted).

Plain as day, Chapter 4921 is a legislative scheme setting forth police regulations. Under

that Chapter, PUCO has promulgated a litany of regulations pertaining to the licensing,

recordkeeping, safety, and financial responsibility of vehicle-towing companies. See O.A.C.

4901:2-1-01 (recordkeeping); 4901:2-1-03(2) (compliance inspections); 4901:2-1-02 and

4901:2-5 (annual registration); 4901:2-5-01 to -28 (safety); 4901:2-13-01 (liability insurance and

bonding).

The Eighth District concluded that R.C. 4921.25 failed this third Canton prong because

"it is not part of a larger regulatory scheme for tow truck operators" and therefore constitutes

nothing more than a limit on municipal police power. App. Op. ¶ 39. But while it is true that the

statute displaces municipal control over the registration, licensure, and regulation of tow truck

operators, that is only half the story. The statute is part of a legislative scheme to affirmatively

establish uriiform regulations for the vehicle-towing industry. And as this Court has explained, a

legislative scheme that is "both an exercise of the state's police power and an attempt to limit

legislative power of a municipal corporation" does not offend Canton's third prong. Clyde,

2008-Ohio-4605, ¶ 50 (emphasis added). Moreover, this Court has repeatedly upheld similar
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statutes curtailing municipal regulation on a particular subject as part of an effort to establish

statewide uniformity in the face of home rale challenges. See, e.g., Cleveland, 2010-Ohio-6318,

¶¶ 27-28; AFSA, 2006-Ohio-6043, ¶¶ 32-36; North Olmsted, 65 Ohio St. 3d at 245; Clermont, 2

Ohio St. 3d at 48.

D. The legislative scheme prescribes a rule of conduct upon citizens generally.

The fourth Canton prong requires that the legislative scheme under review "prescribe a

rule of conduct upon citizens generally." 2002-Ohio-2005, ¶ 21.

Viewed in its statutory context, R.C. 4921.25 is indisputably part of a legislative scheme

that prescribes a rule of conduct upon citizens generally. Butas with the first and third Canton

prongs, the Eighth District held otherwise based on its determination that R.C. 4921.25 "is not a

part of a system of uniform statewide regulation on the subject of tow truck operation" and

therefore merely limits municipal legislative power. App. Op. ¶ 41. As detailed above, the

Eighth District's premise is flawed. R.C. 4921.25 is an integral part of the General Assembly's

adoption of uniform, statewide towing regulations. Thus, the Eighth District erred when it

concluded that R.C. 4921.25 does not meet Canton's fourth prong.

The State's towing law meets each of Canton prongs. And the Eighth District plainly

erred in reaching a contrary conclusion. The City simply cannot meet its heavy burden of

rebutting the strong presumption of constitutionality enjoyed by R.C. 4921.25, Groch v. Gen.

Motors Corp., 117 Ohio St. 3d 192, 2008-Ohio-546, ¶ 25, nor can it establish "beyond a

reasonable doubt" that R.C. 4921.25 and the Home Rule Amendment are "clearly incompatible."

Id. (internal quotation marks omitted).
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CONCLUSION

For the foregoing reasons, the Court should accept jurisdiction and reverse the decision

below.
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€ ^ .:Y EILEEN KILBANE, J.:

r of Cleveland ("the City") appeals from the order eifthe tr

court that rejected its challe e to the pr^emption provisioii of RmCc 4921.34:

th below, we canc3.urio that R.C. 4921:30 is not a gen.era

law be ot part of.a. comprehensive, statewide legislative enactm

not operate un ormly throughout the state, does not set forth police

;gralations but siuiply pv.rPorts

not prescribe a .a

that R.G. 4921.30 c

ers, so we rove

at,ive power, and does

duct upon citizens generally. We therefore conclude0

tztutionally limits a i ality's htame-rule poli:ce

^urt's grant of suinraary judgsnent to the state

and d.irect that the trial court enter s aiy judgment for the City.

1^2) In 1981, the Cityadopted Cleveland Codified Ordi

Chapter 677A, entitled "Tow Trucka," adopted 'zn 1981. Under the provisions

chapter, every person driving a tow truck within the city of Cleveland

obtain a license from the City's Commissioner of Assessxzzents and

es. It additi.4?nal3,y contains provisions regarding the clualifieations and

fitness o:

YL''l1iCleS, pi

out] anda,

K operators, provisions regarding identz ," g intormation

an uninvited response to accident sconeo, and rules

)rd keeping or "transport sheets" d:etaiiin:g, inter a:1ia,

the location and charges for each taur.



113$ In Ma.rch. 2003, the Ohio General Assembly adopted R.C. 4921.30,

wh.ieh provides:

Any person, firm, copartuership, vrsluntary as
vis.t`son, company, or corpoxation, wherever orgarize€1

incorporated, that is engaged in the tawS.ng of niiitor vehicles is
subject to regulation by the public ulil.ities c€rzn.mmissi.on as a for-hire
motor carrier under this c:hapter. Such anen.tity is not subject to
any ordinance,nce, rule, or resolution of a munieipa.l co-rporati.on,
county, or township that provides for the liceming, registering, or
regulation of entities that tow anator veh,icle:s.

t141 Also in March 2003; the C3hia tleneral. Asse ly reseinded the

exclusion set forth in RX, 4921.02(A)(8); and therel'ore included coan.panies

gaged in the towing of disabled or wreeked motor vehieles" vvi.thit, the

dafini.tioti of a an,sporGation eatnpan.y."'

This legislation, in effect, added tow PT^CO

regulation of transportation 1'or-: ` e motor carriers, andrpreempted local laws

pertaining to the licensizag, reg.istering, or regulatioai of entities that tow inotmr

laiclesregulation,

CCO 677A remained ii : City ma:intain.ed that the state

tatute unccanstitutionally iiiterfered with its liome-ruJ:e authority, and in

ce upon ^CO 677A„ impounded tow trucl;.s that did not zneet the City's



licensing requis•en.tents_ See Rodriguez v. Ctevetcand, 619 F. aupp.2d 461

(N;I).Ohio 2(309}:t

f174 On March 19, 2009, the City filed a declaratory judgment against

he sU of Ohio, seeking deteran"sn: C. 492130 is not a"general

lawr" anc3 (2) that R: C. 4921.30 violates the City's power of local se]f-governTnent

to regulate the towing of motor vebicles. In its answer, the state denied that

the City is entitled to declat

dispositive motions.

and the parties sub ^que; Y ilad

In its motion for summary judgm.ent, the City ..m . . ed that the

state had simply added tow trucks tn its PUCO scheme of regulati.ng motor

transportation coMpanies. RX; 4921.30 is not part of a comprehensive

lative enactment for tow truck operaturs, but ratbsr, simply purports to

ish a.ll lo 1 aegulatirrn. Moreover, the prea

the local :..

iption language is at odds with

ty over motor transportation companies recognized

in R..{f. 4921.25 that pprzsa.its locsal s-u.bdivisz®ns to "make reasonable local poEce

and others atloging a violation of 42 Y^.T.S.C, 1983 and other cl.aiazss„ and the
hat case Rod,rig-uer filed siut in federal cour*t agairast the City, the arresting

y (tefen.dants claimed that Lh.ey were en..t%tleci to qualiied i.nzmunitybased upah the
ial validity oi` CCC3 677E1. Ultimately, the tTnited States Court otAppeals for the

unatv because it was unclear whether CCO 677A came wathin the 3ectxan
h Circuzt agreed that the defenciants in that case were en.trtled to qualaiied

'°145t11{e}O){t^l}'a exceptican to l`ecteral preemption, and because it wag also tuncl

wlaetb.er the ordinanee was preexrtpted by Ohio ].aw: .7iodrsguez v. Cleveland, 439

Ped.tlppx. 433, (frtb Cir:2t)



regul.ations relatang to motor transpozta:tion ccsin,pa.niea not inconsistent

with the authority of the .PI7CC}:'

119) In opposition, the state noted that the Ohio General Assembly has

given the PUCfl authority to supervise and regulate "motcsr tran.sportatiars.

c.•cinipanies" ai,rzee 1923, aiad this term has included tow trucks since 2003"

A.pp"lyiszgthe analytic fra.meva'ork get forthin Ccznton v, State, 950hics st.3d 149,

2002-Cthio=2005, 766 NM2ci 963, the state argued that R.C. 4921.30 (toes not

8implp limi.t the, legislative power of cities, but is part of a comprehensive

statewid.e sch.emecrf regu3ati.ons: The state further argued that R.C. 4921.30

operates uniformly across the state and prevents "conflicting patchwork

regulation by the cities." It additi.iznally argued that R.{;. 4921.30 is part of a,

safety regul,atory' scheme that adopts and enhances safety regulations Qf the

U.S. Deptirtment o#1'ransportatian, and that it prescribes a rule of conduct

upna citizens generally.

) `l'he state additionally noted that R.C. 4921.30 preempts licensin:g,

ation of entities that tow motor vehicles, but does not

preempt all local autharity over tow trucks and alltsws municipalities to exereise

local police powers over matters outside the gurisdicti.on of the 1'tJCO.

C?n NQvember 17,2011, the trial oourt concluded that R.C. 4921.30

a vali:cl ge;

home.-rule authority and gra.rsted the state's motio

upon the City's

summary judgrua



{112} The City now appeals. For its sole ass.ignzn.ent of

argues that the triaI cou.rt^: erred in concluding that R.C. 4921_

law and that its preemption provision does not visalate rr.iuxzic

authrsra:ty.

the City

general

ame-rui,e

1% 131With regard to procedure, we;xiote that appeilate review of atri:al

's grant of summary judgment is de nova. Graftorc v_ Ohio Edison Co.; 77

St.3d 102, 105, 1996-t}hitr-336; 671 N:E.2d 241.

11(14} The moving party oa.rri.es the initial burden of providing

facts that demonstrate its entitlement to sumxnary jtLd ent. Dresher v. BzLrt;

75 Ohio St:3d. 280, 292, ].996-Ohioa7CI7, 662N.E.2d 264. Civ.R. 56( {:%) provides

that before summary judgment may be granted, a court must determine:

) nogenuirze i.ssxz.e as to any material fact remains to be litigated;
the moving party is entitled to judMez3.t as a matter of law, and

(3) it appears from the evidence that reasonable minds can come to
in favort stxon ^xidh rzcas g yeneee avbut one cozwAu.sion, and viewing t

af the non,movira.g party, that c.onclusioti i5 adverse to the

xzons.n:o`vizzg party.

C1nce the movan.g party h.as met i.

pars y must produce, competent evidence

ue for trial. Dresher < 288.

judgment, a nonmoving party may not x

pleaciings," flarless u. Willis Day Wczre

N:E.2d 46

1 burden, the nonmoving

shing the existence of a genu,

pcanding to a motion for sur

est on. "unsupported allegations in the

sing Co;, 54 Ohio St.2d 64, 66, 375

ther; Civ.R. 56 requires a nonlnoving party to respond



with competent evi.deiiee to demonstrate the exi

fac

enuin.e issue

ad.ciitioriall;y note that statutes enjoy a strong presumption of

itutionality. SEctte v. Bloomer, 122 Ohio St.&I 200, 2009-{3hi.ca-2462; 9{39

N_:E.,2d 1254, 141. The party challenging the constitutionahty of a statute

bears the burden of proving that it is uzsr;onstitutio beyond a reasonable

doulrt. Id.

7} Sectia

menc3.ment, giiv'i

of tha Ohio Constitutian, the home

#alities the "au:thor T roise all powers

-govarnment and to adopt and enforce within l"n 'ts such local poliee;

sasutary and other si' arregu ions, as are not in confl.ict with gen.en

19 1$1 As expla.ined inAm., Fira. Serus. Assn; v. Cleuelcznd, 112 Ohio St.3cl

170, 2006-Ohio-6(}43, 858N.E..2ii 776:

tT]h.e constitutional provislon as adopted gaaxe municipalities the
exclusive power to govern thsmselvesY aswell as acl:ditional power
to enact local health aisd safety measures not iai conflict with

general laws, [liutj "exclusive state power was retained in those
areas where a municipality would in no way be affected or where

e domiiianca seezned to be requirec3:" (EmphasYs i

Id. at127, quotiiigVaubel,111unicipcsd HomeRulein Ohio, at 1107-1108 (1978).

n G"cznton, 95 Ohio St.3d 149, 2002-f7h.i.o-2005, 766 N.E.2d 963, at

thz, Ohio Supt°eme Court set forth a three-part test foi uati mfli

under ti?e home-rule amendanent. Pursuant to that test,, a state statute takes



precedence

Where the statute

un.zcip. os nce and does not u ncanstitn.tianal.l;y infrznge

upon municipal home-rule authority when: (1) the ordin.ance is in cnnElict witi.h

the statute, (2) the ordinance is an exercise of the police power, rather thasi<cif

self-government; and (l) the statute is a gensral $a.,

eet all af these conditions, it is nfft a general law, and, as sueh, it xnust

yield to the murri.cipal ordinance in questiun, Id. at

201 In this matter, the City alleged in its complaint and inits.rnotion

mary judgin.ent that R, C. 4921.30 is not

ver a

"general law," and therefore,

the focus ofrtur analysis herein,

¶21} "A genexal law has been described as one which pram.o

statewide unifstrnaity." (Jjiio Assm of .I'riv<cGe -Detcctsue Age

Olmsted, 65 Ohio St.3d 242, 244, 1992-C}hio-65, 602 T+,T.k+:.2d 1147. "iJnces,

matter has become of such genernl interest that it is necessary to make it

subject to statewide control as t-o require unifor egUiation, the

ipality can no longer legislate in the field so as to conflict with the state."

State ex rel. McElroy as. Akron, 173 Ohio 81 N.E.2d 26 (1962).

}'I"`he CanZcrn court ad©pted a i'©ur-part test for determining whetlier

a statute is a general law #'or p-

"(1) be part of a statewide and LozraPrehensiue legl:slative enactment, (2} apply

to all parts of the state alikeand operate una.forml.,y thhcoughoutthe stat

forth police, sanita.rY, or similar r egulationa, rather than pezr?aort onxy ta ;€



or limit legis-Iativt a municipal corporation to set forth pohee, sanitary

or sirJ.ilar regulations, and (4) prescribe a rule of conduct u:pon citiizo.ns

generally " Canton, 95 Ohio St:3d 7.49, 2002-bh.ioy2005, 766 K&2€3 963, at

sy3labus:

1. Statewide and Comprehensive Legislative Enactment

{T23} In determi' g rvhether a chalienged statute ii

coiniazehensivs, R

stab3ect to regula

p<

tatewide sciaeme or p1aia„ courts look to the range vity

under the ezaastmen.t and whethier it serves a statewide

c;oncern.. See Clerm.ortt Envirvnrta:entalRecda»zativn Co. i. Waederhodd, 2Obia

44, 48, 442 N.E.2d 1278 ( 1982); Ohioans for Concealed Carry, Inc. u:

Clydc, 120 C)hio 80d.. 96, 2008-Ohica-4605, 896 NX.2d 967.

{IJ24} In this matter, we note that in the Motor Carrier Safety Act of

4, th.e^ United Sta.tes Department of'I"ran.sperrtati.ctn, through the Federal

>ty Regula..titans, implemented safety rogulation,s t`or d°rivers

. Gruenbczum v. Werner Ent., .Znc., S.I).Ob.ia No.

t39=C'V-1041, 2011 WL 563912 (Feb. 2, 2011). Ohio adaptod the safety

n Ohio Adm,:Code 4901:2-5-02. B&T Express, Iree; v, I ub. Util.

C'arnrrt., 145 L1h.ioApp.3d 656, 662, 763 N.E.2d 12,41 {1Uth: Dist.2001). Ses'{)hiv

A€im.CQde 4901:2-5-02.

(1[25} R.C: 4921.02 sets forth the general powers of the Z?ublic'

Commission to regulate certain carrisra, and indudes in its cte-finition of



such trransporta°t;

i cari°ier "a

transporting persoras or property, or the business of providing or nishin.g -

4tion; eoznpaxiy * * * engag[ed] in the business

e, whether directly or by lease or other

arrangement, for the publicira general."

11[26} Prior to March 2003, R.C. 4921.02(A)(8) specifically excluded

companies "[e]ngagecl in the tovving of disabled or wrecked motor vehicles" frctm

thhe definition of a"fml r transportation com.pany?' See Aan.Sub.H.B. 87.

11271 Over time, however, the federal government has, through var%ous

enactments, deregulated the motarcarrier industry, and in 49 U.S.C.146t11(e)

of'the Interstate Commerce Commission Terzrrinatiein Act, Congress enacted a

provision preempting "a State, political subdivision of a State, or political

authority of '2 e nacting or enfarcing] a la,

other provision having the force and eflect of law related to api^ice; roul

property."

^vice of any motor cnrrie. with espect to the ;portation of

$} In June 2002, th.c llxii;ted States Supreme Court acknowledged

that Section 14W1 generally preempts state and local reguAa.tion, but under an

exceptzon set forth in Section 14501{c}{2}{A}, states

regulutory authori.ty" and authority to require

responsibility. The court therefore conclud:ed that the sta po

`saiety

r preserved ip.

Section 34501(c)(2}{A} may be delegated to irsunicipalaties, permitting them to



exercise safet,y regtilatury authmrity over local tow truck operations. See

Calrcntiius v. Ours. Gczre >r SerU

2226, 153 I<.Ed.2d 430 (2002). The court als

agree, are '

§ 14501(e)'s compass." The court explained:

6 U.S. 424, 438, 122

d that .low tpI

of property' faHing within

The Ohio Constitution currently grants -municipaliti.es within the
State general authority "to exercise all pciwers of loca:
self-gover unen.t and to adopt and enf'nrce within their lian.its such
local police, sanitary and other similar regulations, as are not in
ca . _ 'ct with the general laws." Art. X.VTTI; § 3. * * * Prartic-ularl.y
relevant here, Ohio has ex.empted tow trtzc^.s from the State's
regulation ofmotor earriers, § 4921.02(A)(8); tla.us leaving tow truck
regcuation iarge.ty ui tn,e ciues. uxnemna.€a u. tceecz, z e vnio App:,scx
115, 500 N.E.2d 333 (1985).

§ 14501{e}(2)(A) shields from preemption only "safety regulatory
aut `ty" (an..d "a.cathtzrity of a State to re"ate * * * with regard

fuin am,ouuits of financial responsibility relatirig to
i.txsurance recluirements"). Local regulation of prices, routes, or
services of tow trucks that is not genuinely responsive to safety
concerns garners no exemption from § 1450I(c)(1)'s preemption

JT,29) In March 2003

eral Assembly rescindi

Oxirs Garagge decision, the Ohio

the excJ:usian for ucks set forth in

R.C. 492I:02(-A.)($), and therefore included companies "[e]n;a.ged in the towing

of disabled or wrecked motor vehicles" within the definition of a "[mjotor

trans,portatian companY.'°



'• Also in March 2003, the Ohio Ceneral Assembly aclapted

4921-30, whioh provid.es:

Any person, firm, eopartnership, voluntary assoexatzon,lcsixat-stock
aasociation, company, or corporation, wherever organized or

°s.neorporatoti; that is engaged in the towing of motor vehicles is
subject to regulation by tho lsulalie utalities co m 'ssion as a for-hire
motor cerrior under this chapter. Sueh an entity is not subject to

any ord.ananCe, rule, or resolution of a municipal corporation,

county, or toWnship that provides forthe lieensing, register`: :> or
regulation of entities that tow motor vehirl.es

11[31) This overviet^v of the events surround'szzg the enactment of

R.C, 4921.30 ,indi.cates tl-iat tow trucks were simply included with.in the state's

,tion of for-hi.re motor carriers following the Ours Gcarage decision.

2l^

presented in Cas

ve nclude that this matte

95 Ohio St.3d 149, 2(}t32-^'Jhio•2CJQ5, 766 NX:2d 963. In

G'antean, the city's ordinance prohibited "manufactitrod homes" within theoity

principal ax accessary structures for residential use. Thereafter, the

.ature enacted. R.C. 3781.384 that pertained to manul`af-tured homes.

Subsectiozas (A) and (B) addressed construction and safety standards,

Subsection (C) of the statute prohibited political subdivisions from bari

gi

an excep

ng or

nufactuxed h::omes in single-faznily zon.es, Subsection (D) set farth

to subsection ( C) and permitted private landowners to incorporate

i cleeds to prohibit the incltiision of; among other things,

man.ul'actvrect homes.



In concluding that Subsections (C) and (D) are not part o

and comprehensive zoning plan, the Supreme Court noted:

R.C: Chapter 3781 relates to building stanclards but varies widely
izz its conten.t * * *.

1lrloreover, the state does not have a statewide zoning scheme, nor
does the state have a comprehensive plan or scheme for the
licensing, regulation, or registration of ssa.anufa;ctured homes.
Instead, R.C. 3781.184(A) and (B) simply refer to the citt~rex'it
federal standards regulating the construction of manufacturi
h.om.es.. A United States district court ha.s heltl that"[tjhe [Federal
Manufactured. Home Construction and Safety Standards Act of
1974, Section 5403,Title 42, L7,S.(:ode] preempts only comtructi.on
and safety standards and does not apply to local zoning ordiiiancos

t ptirpoPt to regulate the plaesment of certain types of dwel3axigs
n thccs `ty." The court lzeld that the codes at issue (Canton

Qrdinances 1123.57 and 1229.11) are zoning ordinances not aimed
at construction and safety stand s. "Because Ctsngress i.aitended

ate safety a-ncl construction only, local laws aim.ed at
purposes outside that area are not preempted by the .Act. There is
no indication that Congress intended to regulate any otl.aex aspoct
of the manufactured home industry." See Ohio Manufactured

Hous. Assru. v, Canton (Dce. 4, 1998), N.D. Ohio No. 5:97 CV 7190.
Accordingly, we conclude that R.C. 3781.1$4(C) and {Z)) do not
provid.e for uniform, statewide regulation of manufactured housing.

Canton at 1 24

state and

.y, in this matter, although there has been considerable

agulation o. there has siot been a

prehensi.ve legislative cnactznentwitki respect to tow truck,

date, the legi.slatzzre has not set forth a comprehensive plan or

.pr TO

cheme for the

licensing, regula:tion., or registration of tow truck entorprises: Instead, the

existing scheiiic pertains to for-h.i.re motor carriers and adopts federal safety



atioris: is absence of a coniprehansive scheme for tow truck operations

,taniis in, sGark contrast with the detailed, comprehensive sclaeme through

the City sought, through its police powers, to regulate Ww truck

sration.s under CCfl 677A. We therefore cannot infer an intent to preempt

Accoi

com;preh,onsive

conclude tl-iat R.C: 4921.30 is not part ofa sta.tewide and

2.

) Genera

legislation based upon broad regulatory enactment in this fieId:.

95 Ohio St.3d 149, 2002-f3hio-2{}05, 766 N.E.2cl 963, at 11 13, quoting

this matter, however, the definition of motor transportation

coanpany set fortla in R.C. 4921M(A), doesnot include private motor carriers,

as it incorporates an exclusion for companies meeting the definition set forth in

. 4923.02(A), i;e

pers

e%derrruan u. Sesansteizv, 121 Ohio St. 80, 82-83, 1+67 N.E. 158 (1929).

Operation Throughout the State

irast "apply to all parts of the state alike," G'czr

s"engaged in the business ofprivafc carriage of

ns or property, or both, or of providing or furn.ash.ing such transportation

if,9,71 Therefore, private tcrv

for hire * * *

mpazaiesina.y have their

policies, and pract:icos. Again, Cccnton is instructivc. the

statutory exception to R.C. 3781.1$4, which provided that, "ftllais section does

not prohibit a private landowner fram inc.̂ orporatin:.g a restrictivo coVenant



a deed, prohibiting the inclusion on the can.veyed land ofmanufactured homes;"

the Ohio Supreme Court ncatedc

tiveiy apply only ixi older areas of the state,

no longer have active bomeowner associations.
here residential areas no longer have effective cleeci

Bc use we find that R.C. 3781.7:84(D) permits tfzat which the
statute prahibifs, we fin..d that it is inconsistent with the statute's
stated purpose, Le•, to enwurage placemexa.t of affordable

iaxzuf.actn.treci housing una.ts actossth.e sfate. Thus, we hcrld that
81.184(CY) and (D) do not have unifGrsn applicatioxi to

mpa.n.ies aj

or

cT.aimed s

because atpez

uck enterpri

J.ch the statute prcohibits. This exclusinn is therefare

c€ansisterst with the statute's purpose of pro'vi.ding uniform regulation

oughout Ghe state

public for hi^.̂ °e to

izena of the state; and as such are not gen.eral laws.

and arbit

As was the case i

ciC cperat+ 10

and regulatio

truck

regarding

tliose cornpanies. Accordingly, we'f"indthatR.C. 4921.30 doea ncat have uniform

operat shrmughout tha state.

, in this matter, R.C. 4921.30 cloes uat a.pply to private

1u.cte them in the P'UC%O regulatory scheme fa;

f he exelusictn fvr priva te Govv truck eaaterprises defeats the

concern of generally regulating to

gulation imposed upon

applicable to private ts



ablishes Police li,agulatioias Ratlaer Than Granting or Lxmituzg
Muni€;ipal Legislative PovsYer

zeeelin.g tt> the thixd;, prong of the general law test outTin.ed in

e next consider whether Ft.C. 4021.30 sets forth police, sanitary, or

:ation,s; or,

powe

aply purpe:. ^y ant or limit legislative

rporation to set forth police, sanitaxy, or siMilar

ns- Again, the legislature has aaot establishecl police regulations for the

operation of tow truck exsterpri.ses, and tL.e I..C. 4021.30 preemption, provi

p^
cl3eme for tow truck 4perators. That is, ethe

years €ollnwing the enactment of R.C. 4921.30, no other statutory provisions

have been enacted to address such enterprises, and there is no clear indication

that tow truck regulation is indeed a mattor of sucki gen.eral interest that it is

necessary to make it subject e control. Like R.C. 4549.17, which w

deemed urac:nnstitutional in Lannd czle v. State, 85 Ohio St.3d 52,1949-Chia-434;

706 YM2ci 1227, R.C. 492:1.30 is "simplp a limit on the legislative powerf

ipal corporations to adopt and enforce speci.t'ied police regazl.e.tions:"

Therefore, we conclude that the preemption language simply curtails the. City's

police powers in this area and does not meet the third element of the Czai



4. Prescribes a Rule of Conduct Upon Citizen.s Genera:ily

{l[401 With regard to the i•'inal element of the Cunton test, the Linndale

Court also defined, general laws $s "those operating uniforrniy throughout the

te, prescribing a rule of conduct on. citizens generally and operating with

general uniform application throughout the state under the sam

and cond`ztiDns." Lz.

do not prescribe a r

this element. Id.

staTlCenS

t 54. Statutes that pertain to certai.n entities only

€cssnduet upcrn ci.tizens genera.lly, so they do not m

CorsverE

nici.pal authori:ty and establisb

utes that go beyond xrzerety Iii

conduct

subject of tthe legislation have satisfied tksis elezne;n^:t of the Canton test, See Ana:.

P'i;.n.> Servs. Assn.:, 112 Ohio St.3d 170, 2406-t)hio-6043, 858 N.E.2d 776.

11[41} In determining whether R.C. 4921.30 presera.bes a rule of conduct

upnn citicens generally, we canclude that it is not a part of a system of ut

,icte rc on the subjeet ruck ope: is a statute that

izr.ply provides t ici.paliti(

register, or regulate entitzes that tow vela.i.cles-, it does not preses-ibe a rule

cit`torzduct upori citirens generafly. A..cc^arditsgly, tho fourth element of the

CCGnton test is uot met.

1$421 In accordance with the foregoing, R.C. 4921.30 does not meet the

orth in Cantoit, so w.e efln.clud.e that it is not a general law. Further;



becsuse R.C: 4921;30 is not a gen.eral

unicipal h©me-rule aizthori.ty-

1¶431 We the ed in grant%ng the

rp it unconstituti€rnally attempts to

ore conclude that the trial cot

state of Ohi.cs's motion for saamnae,ry judgsn.e_nt. We xeve;

enter su

that ordex and direct

judgment in favor of the City.

{T44}Reversed and remancied with instructions to enter judgrxaent in

iavar of appell t.

.ered that appel

judgntc

The court firads there

rec

e rer

from appeRee ccsts herein

ble grDunds for this appeal:

ordered that a special mandate be sent tc, said

; intct exectttron.

A cex. ' ecl copy of this hall co:

li,ule 27 of the Rules afAppel.late Procedurs.

PATRICIA A. 131ACKMON; A4., CONG

urt

m the manda

Ci3Ll.FtN CONWAY Ct3O Y, J,, I)IS8ENTS (SI
DISSEN7TNG L)PINTC}N)

pur

>d.

ry this

ant to

A .T:H!



COLLEEN CONWAY UOLTNEYy i

45) T respectfuil,y dissent.

DTSSEIN

the trial court judgment.

Statmw-itie ^rsd C c^mjar6Yieiisive

(1146) '.`he first prong v#`the Canton test requ

bc part of a statewide and cosn:prehensive legisla

the statu:te in question

:ent, The City

argues that R.C. 4921.30 is not part of such legislative enactment, wh.ile the

e argues that when taken in

,rly part,

with PUCCt regulatiores; P.C. 4921.30

wide and comprehensiee legislative enactment.

$^(47) The City argues that the PUCO regulations do not constitute

wi.de iega.alation'beeause they are not 1) newly enacted, nor 2) specificaliy

,ruck regtzlation..s. Iasn not persuaded by this. argument because neither is

a requirement under the Cantan t+

{548 By clefinxng any orgaziizatizan that operates tow truclss as "for-hire

carri.erfsj" under this statute, R.C. 4921.30 successfally lencg passed all

operators under the pre-exieting laws of the PUCO. In tnrn, R.C.

part of the I'UCf3, an undisputed statewide legislative enactment.

erpreta.tion oftlae statute in question appea.rs tca aceux in a. vaeazu

Aging PUCO on a statewitte basis, See Arrz. Fin. Servs. Assn. v.

CGeuelarcd C" 3SA'), 712 Ohio St»3ci 170, 2006-0liio-6043, 858 N,E,2d 776 (the

Ohio Supreme Court found that legislation that defined covered loans and

authorized the state to "soleiy regulate" said loans was part of comprehensive



statewide legislats.on). See also Oh;io.Assaa: of Priuate .Deteetiue,9.gerrcaes €i. N

t7lrrtsted, 65 Ohi.o St.3d 242, 1992ut7hio-65, 602 N.E.2d 1147 (Ohio Supreme

Court £ouucl that a statutorv prciN n, when considex ian, "may fail

,alify as a gen.es°al. law because it prohi.bita a meaz-z.icipality from exercising

a local pol'ace power vvhiie not providing for uni£orm statewide regulation of the

sa.m;o subject matter. See Yo^ngstown ez. Euans (1929), 121 Ohio St. 342, 168

ME, 844." liowever, when the tsrovision's chapter is read in its entirety it eQU:lcl

reveal a statewide regLdatiou:)

$1f49) us, I would find that the statute in question satisfies the ;

prong of the Canton

IJAor

501 The second prong of the test requzrea that the statute apply to

parts of the State alike and aperate uniformly tl2roughout the State.

The State argues that R.C. 4921.30 does apply to all parts of the

and operates uniformly throughout the<State. The City dc>esncit

d;isgute n.t. '1`hus,1 would find that R.C. 4921.30 satisfies the seeorad

prong of the Cantz?n "general law"

Police, Sa ilar Reg:ala.tions

(152} The tJ.iirdprongoi'tha'testreq,uir.esthattlZE statutes

:tary, o: xlations; rather than

3a poliee,

purport only to grant or R.

legislative power of a municipal corporati€an.



)'I'he City concedes that the regulation of to

^a£fic regu.tatzo

n the context

arly an exercise of the State's police ;pawe

addressed above zn, the first prong, prior case law indicates that indivi.dua:l

statutes sia,auld not be read ia isalatiran but wit ' the larger statLitor,y scheme.

R.C. Chapter 4921 in its entirety, along Nvith the PLTC{), clearly sets forth

regulations as opposed to strictly limiting the muaicipaii.ty's legislative ptswer.

$1[54} Thus, I would find that R.C. 4921.30 satisfies the thi.rd prong of the

G`antvn "genera.t law" test>

Cagduet Uopn QjGiza

} The fourth prong of the test req ' es that the statute pre,scribes

.on.duet upon eitizens generaliy.

presruribe ?

The City fails to articulate a reason why this statute does not

anduct upon citizens generally, and instead rehashes its

argument that the law limits the sai?unie3pality's legislative power with.out setting

forth independent regulatioxss, The State compares R,C. 4921,30 to the statutes

nd in Cleuelan.d v. State, 128 Ohio St.3d 135, 201t?-Ohior-f,3l:S>

942 N.E.2d 370, both of found to s fy the fouith prong bY

cri'bing a rule of conduct 4pon citizens generally. When takorz as a whole,

it appears to me that R.C. Chapter 4921 and the PUCO establish ruleq of

all Ohio nperators who provide intrastate tovsii



exception. I see no distinction for private motor earriers as the majority find.s

or has the City rai:se uch a cla

would find that b:ef x prong

Can:ton "general lavC test.

(1[58) Having sati.sfied the four elements of the Caraton test, I would fmd

that R.C. 4921.30pcanstilrutes a"general.law" and dcies nat violate the Home Rule

Amendment of the Ohio Ccrnstitut%on. The City has failed to anee't its burden of

showing beyond a reasonable doubt that R.C. 4921.30 violated the Ohio

Constitution.

A,ceor ' glY, 1would a: the tria.
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I

W daiu. I

t:C

ishedbyArrk.i

P.C, § 49:2130 is u valid g

ed byttse Gity:

f` CIevety

rza]ly ii

Ohio

hich'Fakes pre

Having conodered the motions for sumrnmry jucEgment, ft co

vaIi&

established by ArtieTe XVM Seetion 3 of the Ohio Constitv#on; `,

declaratic

c"tQwiqg erdt
A:ny per'son trr

ned in seotious 4905.03 aW 41

Lds ihatR.C. § 4921.90

EXHIBIT B



i by the Publit i3tilities masYon, of
tr (" ....: t3') as a firr-him motor c

COde. ILC 492i.30.

4. R..C, 4921 30 is a
nile auth.arity gtwantwd in 0. Cotast
AnvaidrAent," evi'tie35 prnvides: "Mtniicipa
paweas of local set£ gcrv ent and to ad,

' ssmh nn.dother siztsilar repl;local
larea:"a

4921 afft Cih"rcrRe `

.492I.30 i5. .. of1t..C. Clt r 4921 whiolt coztsti a s ;di
kave aCtmesttkto f :::te ptaEiny and

c MTCs;

b. 12.G. 4921.30 aplies to all parts of the state alike and operates un[f(
through the st$te^,

1irgis3ative body,

R:C. 492130 does not mt or

3'

II,C. 49:130, by ita lxsa..pua ., is ci'arectcd to towing and nut to any

Y ipality

,MG. Ch r4921, a statcwida and ehears6velogislative
nth ft potit;y ot'the state to:

A) Regulate rtat'n by coEn»ivn and con
ize and pres

UIl$ in, StTC;

ptsbl2G interest (9 G: 4921,Q3(.

and eWic

reguWon of, such motor r' Ps and ot
(C) liaapmvo the . rea ..'otts by andrtation

R.C 4921.113(C)J,



8 pmmve a hi& tr tion system prcpertyaddapted
and the state [R:C. 4921:tJ':^^'.^7'}J;

M) CfhiSPW 6 Vii1h

au ze'toffsciaistiyen
and enfi

49W, 4921 y 4921, and 4905

6. R:C.492130's8 aM;C. fsr4921,a st 'de co "trel .' li
t that cozafers jtttisdiatian on i*LICO iYs dmt#es and pow to:..

(R:C.

t`8tes [,R C 9 921. 04(i

(C) R late the service and safety of oen'on c>f each motor sportatieux
company [R. C. 4921.114(rl));

(F) Resiuize tfi.e fiYin^ Q£'mmual and€€
tranWrtat'ron companies j'R: C. 1921:

reptrrts amd o 01

(G) Provide uniform aceauntiaag sys#ms jR.G 492L04(G)J;

14222.05nitha

7. ILC> 4921. ossly pr
iN

by any township, municipal cor
, orsaunty." R.C.4921.04(H)prO '

y Si1C}Si.4Sdi. . ltitiC%n, ' Ety or m ti ft

order or nile of ft cotmtiission sha11 prvwuil." Finally, R.C. 4921,04(H) prvvit
^i,bdi '' s mav m^s. r^ te i ^ no^*c^ ru1^ hin
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