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EXPLANATION OF WHY THI9Is A CASE OF PUBLIC AND GREAT GENERAI. INTEREST

The Court of Claims possesses exclusive subject matter jurisdiction over any case against

the State of Ohio in which any form of monetary damages are sought. Jurisdiction remains

exclusively in the Court of Claims where injunctive relief is sought along side or altematively to

monetary damages. In this case, this basic jurisdictional tenant of the court of claims has been

eviscerated. This harms the interest of all litigants in cases involving monetary and injunctive

claims against the State because it is no longer clear in which forum they should file suit. It also

harms the interest of the State of Ohio because it reduces the jurisdictional limits of its favored

forum.

In Meccon, Inc. v. Univ. of Akron, 126 Ohio St.3d 231, 2010-Ohio-3297, this Court

reversed a Court of Claims dismissal of a claim for bid preparation costs in connection with a

capital improvement RFP. This Court explained that bid preparation costs are monetary

damages and a claim therefore must be brought in the Court of Claims. In this case, the very

same trial judge from Meccon dismissed Appellant's complaint sua spontel for lack of subject

matter jurisdiction even though the complaint requested monetary damages for bid preparation

costs (just like in Meccon) and monetary damages for breach of an existing contract.

Rather than correcting this sua sponte travesty, the Court of Appeals essentially

converted the sua sponte dismissal it into a sua sponte motion for summary judgment. The

Court of Appeals found that the Court of Claims lost jurisdiction over the case when a TRO

hearing was concluded by an agreement to rush discover, conduct over a dozen depositions, and

hold a preliminary injunetion hearing two weeks later. The Court of Appeals cited no authority

' OSU had filed a motion to dismiss a few days prior to the sua sponte dismissal. Appellant's

response date to the motion to dismiss had not run. More importantly, the OSU motion did not

argue lack of subject matter jurisdiction.
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for its holding that the Court of Claims, once properly vested with jurisdiction, could loose it.

The Court of Appeals misapplied Meccon's holding that injunctive relief must be timely sought

in order to be entitled to bid preparation costs to hold that jurisdiction, once had, vanishes if the

Court determines without weighing any evidence that the plaintiff did not pursue the injunctive

relief quickly enough.Z It also artificially limited Meccon to read that bid preparation costs are

available only in capital improvement cases 3

The legal principle at issue here is stark, and important for the State of Ohio and for all

entities who do business therewith. The lower courts have decided to grotesquely limit this

Court's very recent Meccon holding. Going forward, the State is harmed by the jurisdictional

reach of the Court of Claims being improperly restricted-and thus easily avoided. Parties

contracting with the State of Ohio are harmed because the blurring of the previously bright line

jurisdictional limits of the Court of Claims renders it nearly impossibly to decide the proper

venue for an RFP claim. This Court has been harmed because the Court of Claims very quickly

acted to cast aside Meccon. The interest of the law of the State of Ohio would be served by this

Court clarifying the jurisdictional boundaries of the Court of Claims in non-capital improvement

RFP cases.

When the correct legal standard is applied to this case, it is clear that this case is squarely

within the magnetic jurisdiction of the Court of Claims. Appellant responded to an RFP for a

service contract with OSU. Appellant was the incumbent and had supplied OSU with copier

z The Court of Appeals was wrong on the facts here. This suit was filed in the last days of
September 2011. The trial court dismissed it in October, 2011 days before the scheduled
preliminary injunction hearing. The contract was not scheduled to being until January 2012 and
was a service contract that could easily be rolled back. (e.g., the removal of Appellant's copier
equipment could be halted and any that had been replaced could have been restored.

3 Meccon actually held that in capital improvement cases, sometimes only bid preparation costs
are available as a remedy. The Court of Appeals misplaced the term "only. "
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services for over two decades prior to the RFP. OSU departed from its RFP, which it has

admitted in depositions that Appellant won to award a contract that was materially different than

the terms of the RFP to a competing vendor. Appellant sued in the Court of Claims seeking

monetary damages for breach of its previous contract with OSU (the one being replaced through

the RFP) for the loss of revue from OSU using a unapproved vendor under that contract (the

vendor that later "won" the RFP). Appellant also sought injunctive relief and monetary damages

vis-a-vis the RFP. Specifically for injunctive relief, Appellant requested to be awarded the RFP,

or alternatively for the resulting contract to be annulled and require OSU to begin the RFP anew.

Appellant requested bid preparation costs as a combined or altemative relief. For example,

Appellant could be entitled to bid preparation costs if the trial court voided the new contract, but

did not declare Appellant the winner of the previous RFP. Additionally, Appellant could be

entitled to bid preparation costs if this case is remanded and a result is not achieved until after the

"winning" contract runs its course.

What should be clear as a matter of law is that a trial court is not empowered to dismiss a

case sua sponte for lack of subject matter jurisdiction when the face of the complaint meets the

jurisdictional requirements of the Court. The Court, and the State of Ohio, will have ample time

to test the merits during the course of the litigation. Equally clear, the court of claims is not

divested of original jurisdiction once jurisdiction has vested.

STATEMENT OF THE CASE AND FACTS

Appellant Modern Office Methods ("MOM") is a family-run Ohio business in the field of

office equipment sales and leasing. MOM has leased equipment to OSU for 20 years. As of

August 2011, MOM leased approximately 750 copiers to OSU - over half of the entire OSU

copier fleet.
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MOM responded to the 2011 RFP to replace the 2002 contract. MOM was declared to

have not won the RFP. In this case, MOM alleges that:

(a) MOM was the best bidder when the original evaluation criteria were

considered.

(b) OSU abandoned its evaluation criteria when evaluating the proposals.

(c) The contract OSU entered with ComDoc is substantially more lucrative to

the vendor than the RFP permitted

(d) A member of the evaluation committee had improper contact with a
ComDoc manager during the RFP process.

(e) A ComDoc executive offered remunerations to a second member of the
evaluation committee during the RFP process.

(f) ComDoc was improperly credited with Xerox's OSU experience.

1. The 2002 Program

Under the 2002. program, the selected vendors would lease equipment to OSU

departments through an OSU department named Uniprint. Uniprint would charge a marlcup on

the leases. The 2002 RFP stated that any unsuccessful bidder to that RFP could not sell around

the contract. However, non-bidders were permitted to compete with the selected vendors by

selling directly to OSU departments without paying the Uniprint markup. Thus, some OSU

departments, such as the College of Dentistry, elected to contract with vendors that did not

participate in the Uniprint program.

2. ComDoc Improperly Added to 2002 Proeram

In April 2010, while the 2002 program remained in place, Uniprint's Director Debbie

Gill-Parks inquired whether ComDoc, an entity at which her long time acquaintance Bill

Matthews worked, could be added as a vendor under the 2002 program. Gill-Parks affirmatively

took this step on her own. The stated reason for the request was that ComDoc had recently been

acquired by Global Imaging Systems, which in turn was a subsidiary of Xerox Corporation.
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Thus, the question was whether OSU's purchase order with Xerox permitted a subsidiary of a

subsidiary to independently sell non-Xerox equipment to OSU. Xerox and Global informed

OSU that the Xerox purchase order did not extend to ComDoc and Xerox opposed ComDoc

being permitted to lease on campus because "it was against the rules of engagement for ComDoc

to sell equipment on a Xerox account ... the rules of engagement between Xerox and Global."

Gill-Parks ignored Xerox's protest and allowed ComDoc to sell through Uniprint anyway

because "OSU Purchasing said it was okay, so it is okay."

ComDoc leased approximately 5 copiers to OSU in 2010. None of the ComDoc copiers

were Xerox machines, further demonstrating that Gill-Park's decision to allow ComDoc to

participate in the Uniprint program was in violation of the 2002 RFP and the Xerox purchase

order.

Despite the fact that ComDoc leased a very small number of copiers to OSU, ComDoc

obtained an office in the Uniprint building and assigned Bill Mathews to work there. Mathews

was in the Uniprint building 3 to 5 days a week, which surprised Uniprint employees because

Mathews did not have a reason to be on campus that much. It was this proximity to Gill-Parks

that facilitated Mathews' improper contacts discussed below.

3. The 2011 Request for Proposal

On January 29, 2011, OSU issued Request for Proposal 11-51659106AA-JEM (the

"RFP"). The RFP requested proposals for the lease and maintenance of up to approximately

1108 multi- functional devices ("MFDs") capable of printing, copying, scanning, and faxing-up

to 364 of which must be capable of printing in color-and the maintenance of up to an additional

4800 MFDs and 331 facsimiles. (Exhibit A to the Verified Complaint). The RFP provided three

options under which a proposer could respond. The proposer could respond to any or all of the

options.
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(a) Requirements of the RFP

The RFP required that all B&W and Color MFDs (including hardware, maintenance and

all supplies except paper) be price don a cost-per-copy basis. Print management services were

also priced on a cost-per-copy basis. Each option required that the following add-ons be

represented on a cost-per-copy basis: paper size capacity up to I1"x17", stand, stapler/basic

finisher, postscript capability, large capacity paper tray. Each option required the proposer to

assume that no OSU unit or department would be required to contract with the selected proposer,

and each OSU unit and department could negotiate with other vendors to provide the proposed

equipment and services-i.e., the absence of exclusivity. All options required that the proposer

supply equipment within 10 days of order.

The electronic forms OSU provided upon which to submit pricing proposals would

accept exclusively cost-per-copy data. Each option required the proposer to assume the contract

would be for a 36 month term, and that each lease would expire at the end of that term,

regardless of when placed, i.e., that the leases would be co-terminus.

(b) The Minor Differences Between the Three Options

The tbree options offered under the RFP varied in very minor ways. Under Option 1,

multiple proposers would be selected as approved vendors, with certain specified services would

be provided by Uniprint (an OSU department). Option 1 was designed to replicate the 2002

program. Under Option 2, a single proposer would be selected, with UniPrint again providing

the specified services. This was the only change between options 1 and 2. Option 3 was

identical to Option 2 except the approved vendor would not use UniPrint. The fact that OSU

would request separate bids for three nearly identical options that differ by only one component

shows how drastically different the MOU is from the RFP.
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(c) Addendum 2 made clear that the initial term was limited to 36 months, the

program would not be mandated, and there would not be monthly

minimums

In an addendum to the RFP, OSU stated "All devices will be placed and serviced for the

36 month award period," that "The university will replace equipment as it comes to term ... 490

devices by 6/30/11, 387 devices by 6/30/12, 457 devices by 6/30/13 and 113 devices by

6/30/14." Thus, under the RFP, the successful proposer's units would be slowly phased in

throughout the entire duration of the contract-some units might have been in place for only a

few weeks at the very end of the contract.

In Addendum 2, OSU made clear that "University departments would [not] be required to

participate in any portion of the program under any of the bid scenarios." Addendum 2 also

made clear that under the RFP "all of the university's devices are co-terminus." Addendum 2

reaffirmed OSU's commitment not to utilize monthly rr;inimums.

"Q. 10 With no minimum volumes required, what is to stop a department from,
for example, purchasing a Segment 6 MFP and running 1,000 copies per month
for 36 months? A. It is UniPrint's responsibility under Option 1& 2, bidder's
responsibility under Option 3 through the consultative approach and historical
usage of the department to right size equipment. Exceptions may occur."

Thus, the addendums issued by the University clarified questions bidders might have as

to the requirements of the proposal and expressly established that: the leases would be co-

terminus, meaning leases on all equipment would expire at the same time the contract expired,

regardless of when the lease was placed; that university departments would not be required to

participate in the ultimate contract, therefore the contract could not make the winner the

exclusive provider of services on campus; and, that bids should be based on a cost-per-copy

basis, not on a monthly minimum basis. The addendums did not change any terms of the RFP,

but clarified and emphasized specific components of interest to the university and bidders.
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4. OSU's Evaluation of the Proposals

Proposals under the RFP were due on February 18, 2011. As required by RFP

procedures, the RFP contained an Evaluation Process. The evaluation criteria were to be

"pricing, bidder qualifications, program enhancements and service requirements." The

evaluation criteria assigned relative weights to be given to each criterion. The weights assigned

to the categories differed by option. Option 3 was to be scored: Pricing 40%; Bidder

Qualifications 10%; Program Enhancements 10%; and Service Requirements 40%.

After the evaluation was completed, OSU determined that MOM was the best bidder for

Option 3. "Modern Office Methods was not the lowest bid, but was the best bid or the best

overall bid." An OSU official testified, "[MOM] scored a higher rating based upon the weighted

averages that were applied."

After the evaluation of the proposals, MOM was the "overall best bidder." Under the

RFP guidelines, OSU should have negotiated with MOM. It didn't. Instead, it issued

Addendum lA, a detailed spreadsheet on which the vendors were required to insert their

previously submitted pricing on a machine by machine basis. After receiving the detailed

pricing quotes, OSU began an ad hoc decision making process, which resulted in the

abandonment of the evaluation criteria. Once the RFP evaluation process came unhinged from

the Evaluation Criteria, OSU ignored the fact that it had determined MOM was the "overall best

bidder" and elected to eliminate MOM from consideration.

5. Inappropriate contact between Gill-Parks and Matthews

Gill-Parks and Matthews have a 30-year relationship dating from the time they both

worked at Xerox. In 2010, Gill-Park ignored Xerox's objections and permitted Matthews to

lease non-Xerox equipment to OSU departments-including Uniprint itself-through ComDoc

supposedly under Xerox's purchase order that authorized only the lease of Xerox equipment
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from Xerox directly. Gill-Park then permitted Mathews to establish a ComDoc office in the

Uniprint Building, ostensibly to serve as a sales and maintenance contact for the mere five

machines ComDoc had leased to OSU. ComDoc maintained this office even though there were

no new leases permitted during the entire time the RFP was in place.

Matthews reported to the Uniprint building on a nearly daily basis even though the OSU

work he had would not keep him busy. Matthews would have had no cause to speak to Gill-

Parks about the machines he had placed under the 2002 program. At least three OSU employees

witnessed Mathews and Gill-Parks hold multiple meetings in Gill-Parks office-occasionally

behind closed doors, during the RFP process-when Gill-Parks was supposedly serving as a

neutral evaluator of the proposals and was prohibited from contact with vendors. Uniprint

employees were concerned about the meetings at the time "probably because of the appearance."

6. ComDoc Awarded Contract that Drastically Differs from the RFP

Following OSU's negotiations with ComDoc, ComDoc and OSU entered into an MOU,

purportedly based on ComDoc's RFP bid, but with several substantial changes. Namely, the

MOU afforded ComDoc a longer contractual term than provided by the RFP; the MOU did not

require co-terminus leases as required by the RFP; the MOU ensured monthly base minimums,

instead of the strict cost-per-click price established in the MOU; and the MOU established that

ComDoc would be the sole supplier of services for all OSU, even though the RFP and

addendums expressly stated that the contract under the RFP would not be exclusive.

Additionally, OSU blended aspects of Options 2 and 3, essentially creating a transition period

into Option 3.

ARGUMENT IN SUPPORT OF.PROPOSITIONS QF LAW

Proposition of Law: The Court of Claims possesses exclusive subject matter

jurisdiction over any RFP case against the State of Ohio that seeks monetary

damages on the face of the Complaint.

9



An appellate court should "review an appeal of a dismissal for lack of subject matter

jurisdiction under a de novo standard of review. The question [the court] must decide is whether

any cause of action cognizable by the forum has been raised in the complaint. Here, the issue

turns on whether [the] complaint states a legally cognizable claim for money damages, for

without a claim for money damages, the Court of Claims lacks subject matter jurisdiction."

Meccon, Inc. v. Univ. of Akron (10th Dist. App.), 182 Ohio App. 3d 85, 2009 Ohio 1700, 911

N.E.2d 933, ¶ 7.

Under R.C. 2743.03, the Court of Claims "has exclusive, original jurisdiction of all civil

actions against the state." A limitation being the Court of Claims does not have original

jurisdiction of "civil action[s] in which the sole relief the claimant seeks against the state is a

declaratory judgment, injunctive relief, or other equitable relie£" R.C. 2743.03(A)(2) (emphasis

added). In some cases, a plaintiff seeks both damages and equitable relief. In those instances,

the Court of Claims has exclusive jurisdiction because the Revised Code grants the Court of

Claims "full equity powers in all actions within its jurisdiction." R.C. 2743.03(A)(l).

Thus, under § 2743.03, where a claimant requests monetary relief, even accompanied by

a request for injunctive relief, the Court of Claims has original and exclusive jurisdiction to hear

both the claims reques6ng monetary relief and those requesting injunctive relief. Ballengee v.

Ohio Dept't ofRehabilitation & Correction (1996), 79 Ohio Misc. 2d 69, 670 N.E.2d 1383, 1386

("attaching a prayer for monetary relief places the action properly before the Court of Claims").

The Court of Claims is the sole forum for claims against the State when money damages are

involved, even if the party seeking money damages also seeks some form of equitable relief from

the state. Morning View Care Ctr. v. Ohio Dep't of Job & Family Svcs., 10th Dist. App. No.
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04AP-57, 2004 Ohio 6073, at ¶23, citing Boggs v. State (1983), 8 Ohio St. 3d 15, 455 N.E.2d

1286 and Friedman v. Johnson (1985), 18 Ohio St. 3d 85, 480 N.E.2d 82.

Because MOM has sought both monetary damages and equitable relief, the Court of

Claims has exclusive jurisdiction to hear MOM's claims and issue the appropriate relief.

Therefore, the sua sponte dismissal for lack of subject matterjurisdiction was not proper.

1. A breach of contract claim is a claim for monetary damages.

In its Complaint, MOM alleged "ComDoc was provided a contract to place several units

with OSU under OSU P.O. 516591AA08 in 2010 despite ComDoc not having been an approved

vendor in the OSU CPC Program and without a competitive bid. Multiple pre-existing vendors

were available to provide the identical equipment supplied by ComDoc." [Complaint at ¶ 36.]

Count II alleged a breach of contract and sought damages for lost revenues due to any ComDoc

machine leased to OSU in violation of the 2002 contract, including those placed both before and

after the new ComDoc contract was in place. MOM, therefore, will lose a significant revenue

stream that would exist had OSU not improperly entered into the MOU with Comdoc. Id. at

¶¶85-86. Thus, due to OSU's actions, MOM suffered monetary damages and specifically

requested "[d]amages against OSU in excess of $25,000 on Count II." MOM also requested "All

such further relief as this Court deems just and equitable."

Breach of contract claims are properly and exclusively within the jurisdiction of the

Court of Claims. State ex ret. Ferguson v. Shoemaker (1975), 45 Ohio App. 83, 96 ("A direct

action on a contract with the state, seeking monetary relief from the state, must be commenced

and prosecuted in the Court of Claims and cannot be brought in the Court of Common Pleas.")

Mom asserted a breach of contract claim and sought monetary damages therefor.

Additionally, MOM requested "All such further relief as this Court deems just and

equitable." This language has been held to be a request for monetary damages sufficient to
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trigger exclusive jurisdiction in the Court of Claims. Tiemann v. Univ. of Cincinnati (1998), 127

Ohio App.3d 312, 318, 712 N.E.2d 1258. Even when a party does not affirmatively plead

monetary damages, but is entitled to claim monetary damages, the Court of Claims retains

exclusive jurisdiction and should not dismiss a plaintiff's complaint. A.F.S.C.M.E, v. Blue Cross

(1979), 64 Ohio App. 2d 262, 267, 414 N.E.2d 435 ("Plaintiffs failure to expressly pray for

monetary damages is not a defect in their complaint for which the complaint should be

dismissed.") This rule is designed to prevent forum shopping in an effort to avoid the Court of

Claims jurisdiction. The ruling below eviscerates this precedent.

MOM stated a claim for breach of contract, and sought damages for the lost revenues.

The only court that may hear the complaint is the Court of Claims. Accordingly, the dismissal for

lack of subject matter jurisdiction was improper.

2. A request for bid preparation fees is a claim for monetary damages.

MOM requested that the 2011 RFP award be voided, and that OSU be ordered to reissue

the RFP. MOM also requested "Damages in the amount of MOM's proposal preparations costs."

The appellate and trial courts relied heavily on Meccon, Inc. v. Univ. ofAkron, 126 Ohio

St. 3d 231, 2010-Ohio-3297. Meccon is a leading case on the issue of bid preparation costs.

Both courts, however, misapplied it. Meccon is an RFP case actively pending before the same

trialjudge. The error hear is nearly identical to the error there.

Meccon involves a public-improvements contract where the rejected bidder sought to be

named a winning bidder. Before holding an evidentiary hearing on the TRO motion, the trial

court dismissed the complaint for lack of subject matter jurisdiction. The trial court found that

injunctive relief was available, and concluded the request for bid preparation costs was

inappropriate. Accordingly, it concluded it lacked subject matter jurisdiction. The 10a' District

reversed and held that the rejected bidder still had a damages claim to recover its bid preparation
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costs if the bidder promptly sought, but was denied, injunctive relief, and that jurisdiction was

exclusive in the Court of Claims.

This matter does not involve a public improvement contract, but nothing in the Meccon

opinion limits its holding - that a rejected bidder must pursue a claim for bid preparation costs in

the Court of Claims - to only public improvement contracts and not to a service contract. MOM

seeks a rebid of the RFP. The monetary and equitable relief MOM seeks are complimentary.

MOM wants to be refunded the cost of responding to the first RFP and to have the opportunity to

compete on a level playing field with all bidders on a new RFP. MOM may not win the rebid,

but will still incur the costs of preparing its original bid and its rebid. If MOM is never offered

the opportunity to rebid, it will still have incurred costs to submit its original bid. Moreover,

even where damage claims are mutually exclusive, a plaintiff is not required to chose between

them when filing a complaint. Civ. R. 8(A). "Relief in the alternative or of several different

types may be demanded."

The Meccon syllabus reads: "When a rejected bidder establishes that a public authority

violated state competitive-bidding laws in awarding a public-improvement contract, that bidder

may recover reasonable bid-preparation costs as damages if that bidder promptly sought, but was

denied, injunctive relief and it is later determined that the bidder was wrongfully rejected and

injunctive relief is no longer available" Meccon, Inc. v. Univ. of Akron, 126 Ohio St. 3d 231,

2010 Ohio 3297, 933 N.E.2d 231, Syllabus. The Supreme Court unquestionably held that bid

preparation costs are an economic remedy available to an unsuccessful bidder and that the

potential availability of those damages triggers exclusive jurisdiction in the Court of Claims.

This holding is applicable to all public RFP cases.
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For public improvement contracts, Meccon recognized that after construction begins

injunctive relief is no longer available, making the monetary damages the exclusive remedy.

Meccon held neither that bid preparation costs are available only in public improvement cases,

nor that injunctions are never available in any public RFP contract after commencement of the

contract. The l0`h Circuit suggested that bid preparation damages detailed in Meccon were not

available to MOM in this instance because MOM did not promptly seek injunctive relief. ln fact,

the opposite is true - MOM did promptly seek a TRO, but later, in lieu of the TRO, agreed with

appellees that a quick trial on the merits would be an appropriate substitution for the TRO.

MOM, therefore, withdrew its request for a TRO. Before the trial on the merits, the trial court

sua sponte dismissed the action. Whether or not this the Court of Claims had jurisdiction over

the matter should have been judged that the time MOM filed the Complaint, which indisputably

contained a request for prompt injunctive relief (the TRO), thereby granting MOM the ability to

pursue bid preparation costs under Meccon.

CONCLOSION

MOM's Complaint establishes a live monetary damages claim. MOM seeks

reimbursement of the cost of bidding the initial RFP. In addition to the cost of bidding the initial

RFP, MOM seeks to have the RFP rebid. Thus, in relation to MOM's claim that OSU violated

competitive sealed bidding procedures, MOM seeks both monetary damages (the bid preparation

costs) and injunctive relief (a rebid of the RFP). Therefore, MOM properly invoked the

jurisdiction of the Court of Claims for its claims related to OSU's violation of competitive sealed

bidding procedures. This Court should accept this case to undue the damage done to Meccon,

Inc. v. Univ. ofAkron, 126 Ohio St.3d 231, 2010-Ohio-3297.
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ExHIBIT A



IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT 2P12 AUG -9 PM I 52

CLERK OF COURTS

Modern Office Methods, Inc.,

Plaintiff-Appellant,

V.

The Ohio State University,

Defendant-Appellee.

No. i1AP-1012
C.C. No. 2011-11424)

(ACCELERATED CALENDAR)

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

June 12, 2012, appellant's assignments of error are overruled and it is the judgment and

order of this court that the judgment of the Court of Claiins of Ohio is affirmed.

CONNOR, J., BROWN, P.J., and BRYANT, J.
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CONNOR, J.
1111 Plaintiff-appellant, Modern Office Methods, Inc. ('MOM"), appeals from a

judgment entry entered by the Court of Clainls of Ohio dismissing MOM's complaint

against defendant-appellee, 'llie Ohio State University ("OSU"), requesting dedaratorY

and injunctive relief, a$ weil as mnetar>' damege's, due to lack of subject-matter

jurisdiction. Because we find the dismissal of the complaint was proper, we af6rm.

(12) MOM is an Ohio business dealing in office equipment sales and leasing.

OSU is an instrumentality of the state of Ohio. MOM has a business relationship with

OSU and has been serving OSU for more than 2o years. At the time of the filing of the

complaint, MOM leased approximately 75o multi-functional machines to OSU. On
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January iq, 2oti, OSU imed a"request for proposal" ("RFP") requesting proposals for

the lease and maintenance of approximately i,too multi-func*ional devices capable of

printing, copying, acenning and faxing, and for the malntenanoe of up to an additional

4,800 multi-functional devices, as well as 33i facsuniles. 'Me RFi? provided three options

for responding. A proposer could respond under any of the three options or ail of the

options.
{l 31 MOM submitted a proposal but was not selected as the succesaful

responder. MOM's pricing proposal was approximately Si,ooo,ooo more than the

second low responder and approximately ;i,2oo,ooo higher than that of ComDoc, Inc.

(*ComDoc"), who was ultimately the successful responder.

1141 MOM contends that its submitted bid niade severai specific assumptions as

to the pricing and the term of the contract with OSU and claims its bid would have been

different if those assumptions changed. Because the contract awarded to ComDoc

contained terms substantially and materially different from those set forth in the RFP,

and because the memorandum of understanding executed between OSU and ComDoc

allowed for the early termination of existing leases (including devices leased from MOM)

if it would result in a cost savings to OSU, MOM fornmlly protested the award of the

contract to ComDoc, claiming it violated the RFP process Because of the numerous

material changes between the RFP and the memorandum of understanding, MOM argued

the conttact should be re-bid. However, OSU denied the protest and refused to re-issue

the RFP.
MS) Consequently, on September 26, zoii, in the Court of Aaims of Ohio, MOM

filed a verified complaint for damages, declaratory jadgment, and injunctive relief,

asserting the following three causes of action: (i) declaratory judgment-violation of

competitive seeled proposal procedures; (2) breach of contract; and (3) injunctive relief.

On that same date, MOM filed a motion for preliminary injunction. A hearing was

sclieduleZi by the court for a temporary restraining order and it was set to take place on

September 28, 2011. On that date, during the course of the hearing, MOM withdrew its

motion for a temporary restraining order and orally moved the court to set an evidentiary
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hearing on its motion for a preliminary injunction. The Court of Claims scheduled that

hearing far October 19-20, 2011.
JJ 6} On October u, 2ou, OSU filed a combined motion to dismiss, motion for

summery judgment, and memorandum contra to MOM's request for injunctive relief and

motion for preliminary injunction. On October t8, 2ou, MOM and OSU filed a joint

motion to continue the October 19-20, 2011 hearing date for MOM's preliminary

injunction. On that same date, the Court of Claims filed an entry of dismissal, dismissing

MOM's complaint on the grounds that the court lacked subject-matter jurisdiction.

Within that same entry, the Court of C.7aims denied MOM's motion for a preliminary

injunction and eoilectively denied all other pending motions as moot.

1171 On October 20, 20ii, MOM fged a motion for reconsideration. On

November 2,2011, OSU filed its memorandum contra. On November 8, 2oii, MOM filed

a reply. On November 15, 2oii, the Court of Claims filed an entry denying MOM's motion

for nxonsideratwn. This timely appeal now followa in which MOM asserts two

asaignments of error for our teview:
1. Tfie Court of Claims erred when it dismissed the complaint,
sua sponte, for lack of jurisdiction.

II. The Court of Claims erred when it refusad to consider
Plaintiff-Appellant's motion for reconsideration.

1181 "An appellate oourt reviews an appeal of a dismissal for lack of subject-

matter jurisdiction under a de novo standard of review." 0-able u. Ohio Dept• of Youth

Serus., loth Dist. No. o9F ►P-i9l, 2oio-Ohio-788,18. Civ.R. i2(Bxi) permits dismissal of

the complaint where the trial court lacks jurisdiction over the subject matter of the action.

Gudlory u. Ohio Dept. of Rehab. & Corr., ioth Dist. No. o7AP-861, 2oo8-Ohio-2299,16.

""Thhe standard for deterinining a Civ.R. s2(B)(i) motion to di,smisa for lack of subject

matter jurisdiction is whether the complaint states any cause of action cognizable in the

forum." Univ, of Toledo u. Ohio State Emp. Relations Bd., ioth Dist. No. iiA.P-834. 2oi2-

Ohio-2,g64, 1 8, citing Crable at 1 8. "Subject-matter jurisdiction relates to the proper

forum for an entire class of cases, not the particular facts of an individual case." Rowell u.

Smith, ioth Dist. No. ioAP-675, 2oii-Ohio-28og,1 17, citing State u. SYu+9p', 125 Ohio
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App.3d 456,462 (gth Dist.i998). "A trial court has subject-matter jurisdiction over a cese

if it has the statutory or constitutional power to adjudicate the case." Kormanik u.

Cooper, 195 Ohio App.3d 790, 2011-Ohio-5617,123 (Ioth Dist.), c9ting Pratts u. Hurley,

102 Ohio Stsd 81, 2oo4-Oliar198o,1 is.

(19) A motion to dismiss under Civ.R. 12(B)(6) for failure to atate a claim is

procedural and tests the sufficiency of the complaint Volbers-Kiarich U. Middtetown

Mgt., Inc., i25 Ohio St.3d 494, 2oio-Ohio-2o57, 1 ii, citing Assn. for the Defense of the

Washington Local School Dist. u. Kiger, 42 Ohio St.3d ii6, 117 (2989): State ex M.

Hanson u. Guernsey Cty. Bd. of Gbmmrs., 65 Ohio St.3d 545. 548 (1992). Dismissal for

failure to state a claim upon which relief can be granted is proper if, after all factual

alfegetions are presumed to be true and all reasonable inferences are made in favor of the

non-moving party, it appears beyond doubt from the complaint that the plaintiff oould

prove no set of facts warranting the requested relief. State ex rel. 71irner u. Houk, 112

Ohio St.3d 561, 20o7-Ohio-8i4,15: O'Brien u. Univ. Communitty Tenants Union, Inc., 42

Ohio St.2d 242, syllabus (1975). A court of appeals reviews the dismissal of a oomplaint

pursuant to Civ.R i2(B)(6) under a de novo standard. Woods u. Rive ►side Methodist

Hasp., ioth Dist. No. iiAP-689, 2o12-Ohio-3139, 19. The principles controlling a Civ.R

12(B)(6) motion to dismiss for failure to state a claim are siniilar to thoae governing a

Civ.R. i2(Bxi) motion to dismiss for lack of subject-matter jurisdiction. Blankenship u.

Cincinnati Milacron Chems., Inc., 6g Ohio St.2d 6o8, 61o (1982) (overruled in part on

other grounds); Gambee v. Gam6ee, 2d Dist. No. 82-CA-45 (Aug. ii, t983).

{110} "The Court of Claims is a court of limited jurisdiction." Wfndsor House,

Inc. v. Ohio Dept. of Job and Family Serus., ioth Dist. No. iiAP-367, 2oii-Ohio-G4,59,

1gq. '1`he Court of Clainis has exclusive jurisdiction over civil actions against the state for

money damages sounding in law. R.C. 2743.o2 and 2743.03; ae¢ alm BFRndsor Flouse at

115. "RC. 2743.03W(2) provides that when a claim for a declaratory judgment,

injunctive relief, or other equitable relief againit the state arises out of the same

circumstances giving rise to a civil action over which the Court of Claims otherwise would

have jurisdiction, the Court of Claims has exclusive, original jurisdiction to hear and

determine that claim." Interim Heaithcare of Columbus, lim v. Ohio Dept. of Admin.
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Serus., ioth Dist No. o7AP-747, 2oo8-Ohio-2286, 113, citing Friedrnan U. Johnson, 18

Ohio St3d 85,87 (1985).

(111) While the Court of Claims specifically stated it was dismissing this case,

pumuant to its authority under Civ.R. 12(H)(3), due to lack of subject-tnatter jurisdict3on,

the trial court did so after reviewing the legitimacy of MOM's claim for monetary

datttagea, based upon Meocon, Inc. v. Uniu. of Akron, 126 Ohio St.3d 231, 20io-Ohio-

3297, and subsequently deternuning MOM could not rely on Meccon's principles in this

caseto allege a monetary damages claim., Because the Court of Claims has jurisdiction to

hear claims for declaratory and injunctive relief where there is also a claim for money

damages arising out of the same arcumatances giving rise to a tavil action over which it

otherwise has juriadiction, and because the instant complaint alleges such causes af

action, the complaint states causeB of action cognizable in the forum (/' it properlq sets

forth a claim for money damages However, if MOM can prove no set of facts entitling it

to recover money dama8es, the oomplaint fails to state a claim upon which relief can be

granted, and conaequently, without a proper claim for damages, the Court of Claims lacks

subject-matter jurisdiction to hear the other causes of action.

M 12} Therefore, because the two are intertwined, we approach this case under a

combined failure to state a claim analysis and under a lack of subject-nwtter jurisdiction

analysis. The purpose of our analysis is not to decide the factual issues presented in the

coniplaint, but tather to determine whether the facts alone are sttfficient to survive a

challenge under Civ.R. xz(B)(i) and/or (6).

M 13) As stated above, because MOM's claims for declaratory and injunctive

relief can only be purstted in the Court of Claims if its claim for money danu>ges and/or its

breach of contract claim can be pursued in the Court of C7aima, a determination that

MOM has failed to stete a legal claim for breach of contract, through which MOM

purportedly asserts a claim for money damages, and a determination that MOM osnnot

+ OSU fBed a combined 'Motbn to Desmise, Matfon for Summary Judgment and Memorandum C7ontra to

F9eintifia R¢queat fnr Injunctive Reikf and Motion for Prdiminary Iqiuttr3lain: wiiah praapitated the flltttg

of the Court of Clafnu' Octoher 18, 2011 jud8mettt amy dimnlasJng the actloa In Its motion, 08U moved for

dBaniesal putauant to Clv.Ii. ts(tiXt), (BX6), and (BX71 and funher aikged faum to state a cJaim upon

which retief may be 8tsntet, although tta aperific atgunmft clIfer fivm the uitltnate flndinga of the Court of

Claima. Altetnadvctg, OSU also eetpteated aummaryj udgttent purauant to Crv.R 56.
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assert a claim for money damages via a request for bid-preparation costs, is fatal to the

pursuit of this complaint in the Court of Claims. Therefore, we begin by analyzing MOM's

claim for breach of contract.
M 14) In this cause of action, MOM alleges that the RFP aonstituted an offer of a

contract by OSU to submit proposals under the tenns of the RFP and that MOM accepted

the conttact by submitting a propoaal. MOM further alleges OSU breached the contract

by awarding it to ComDoc when MOM would have been the best bidder, if the RFP had

been consistent with the memorandum of understanding. Because the awarding of the

conttact to ComDoc was improper, MOM argues its devices should not be replaced with

ComDoc devices. In addition, MOM alleges it will be damaged by the loss in revenue

expected if 9ts devices are removed and replaced with ComDoc devices.

M 151 The ''[e]asentW elements of a contn+ct include an offer, acceptance,

conteactual capacity, consideration (the bargained for legal benefit andJor detriment), a

manifestation of mutual assent and legality of object and of oonsideration: " Willia►ns a.

Ormsby, 131 Ohio St.3d 427, 2oi2-Ohio-69o,1 t4, 9uotirt8 Kostelnik u. Helper, 96 Ohio

St.3d 1, 2002-Ohio-2985, 116. MOM cites no authority fnr its proposition that a contract

is created by responding to an RFP when the responder is not ultimately awarded the

oontract.

1116) Here, the facts as alleged are that OSU aa^pted the proposal of ComDoc

and awarded it a oontract. Although MOM offered or presented a proposal to OSU, the

proposal was rejected by OSU and it declined to award a eontract to MOM. Thus, no

contraet was created. Furthermore, the "Standard Instructions and Information"

contained within the "Request for Proposal No. it-5t659io6AA-lEM," which is attached

to MOM's complaint as exhibit A states, in relevant part, as follows:

6. Ufliweratty Rights: University+ reserves the right to reject
all, some, or none of the received Proposals "+.

7. Evaluation: .{f an award of contract is made, the Bidder
whose Proposal, in the sole opinion of the University,
represents the best overall value to the University, urill be
selected. Factors which determine the award ''• including
but not limited to: the Proposal's responsiveness to all
specifications in the incyuiry; quality of the Bidder's pa+adus:Us
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or senioes; Biddees ability to peTforn ► the contract; and
Bidder's general responsibility as evidence by pest
performance. Although relative, price will not be the sole
determining fador in award of the agreement.

(Emphasis added.)s
JM 171 As stated above, we are aware of no authority, and MOM has not presented

any, which estabiiahes that the submission of a proposal in response to a nequest for

proposal, without more, creates a contract which is then breached when the contract is

awarded to a d^;^erent responder pursuant to the RFP process. See generally, Danis

(aurkco yana^'i!! Gb. u. Clark Cty. Solid Waste Mgt. Dist., 73 Ohio St.gd 59o (1.995), for an

illustration of the RFP pt+oeess (the district's use of an RFP process to solicit proposals and

to thereafter enter into negotiations with the sueees:t/'ut candidate leading to the

enecution of a contract was upheld, although its process was governed by a different

statutory scheme than that governing OSU's process, which provides OSU with the

discretion to establish purc,hasing policies). Contrary to MOM's assertion, the proposals

submitted by MOM (the unsuccessful responder) are not a eontract. According to the

process set forth by OSU, the eonttact is to be negotiated and awarded qfter the bidder is

selected.
(1181 Notably, MOM's breach of eontracx action does not allege a breach of an

exieting contract, e.g., the complaint does not allege the btrach of a contract between OSU

and MOM for devices that OSU is under contract to leaae from MOM and no such

contract is attached to MOM's complaint, as is required pursuant to CSv.R. io(D).

Furthermore, thene is no claim that OSU is pn;maturely and illegally terminating any

existing leases with MOM. Instead, the complaint nterely alleges the creation of a

contract via MOM's act of responding to OSU's RFP, which we have determined does not

exist under basic contract principles.

n
Documents atiached to the compteint nn be awoaldPred in analydng a nwtlon to diemiu for failum to

statc a daim. SeeAdfaku a. Cennnini, 7th [Nst. No. oSMAios, 2oo6-Ohfo-46u,184, dtingAaeman a Ohio

Adult Pktrota AutB., 4th Dig. tdo. 94CA17 ('+Rs'• 24. s9%j wd State ar rd. (Sahh+ee u. Rrankiin GYy. Bd. qf

Ntuldy 77 Ohio St.3d 247.249 0997), fn.i.
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11191 Based upon the foregoing, we find MOM has faded to state a claim for

breach of cantract and, as a consequence, is not entitled to monetary damages on that

claim.
11201 Next, we analyae MOM's claim for monetary damages pursuant to its

demand for bid-preparation costs. OSU argues that the only way MOM can claim bid

preparation coste is by extending the principle set forth in Meccon, which involved a

public-improvement construction project, to the RFP process. OSU argues agpinst such

an extension.
{l 21} In Meeoon, the Supreme Court of Ohio held that when a rejected bidder

established that a public authority had violated state competitive-bidding laws in

awarding a publiaimprovement conttact, the rejected bidder could reaover reasonable

bid-prepanrtion costs as damages if the bidder "promptly sought but was denied a timely

injunction to suspend the publio-impravement project pending resolution of the dispute

and a court later determines that the bidder was wrongfully rejected by the public

authority but injunctive relief is no longer available because the project has already been

started or is completed under a contract awarded to another bidder." Id. at 11.

1122) We find the principles announced in Meccon are not applicable to the

circumstances in the instant case to permit the passible recovery of damages in the form

of bid-pre.̂ paration costs,
iM 23} First, we note that the instant case does not involve a state public-

improvement project subject to competitive-bidding laws like in Meroan, but rather a

contract with OSU for goods and services established using the RFP process. Unlike the

extensive ,atatutory provisions which regulate the competitive bidding process for state

public improvement projects (see,'for example,'R.C. 9.312 and R.C. Chapter 153), the RFP

process in this case is not goa®rned by that same statutory acheme. Instead, the General

Assembly has provided OSU and other public owners invoived in the purchase of goods

and services using the RFP process with broad discretion to fashion their own rules,

rather than requiring them to conform to the strict requirements of RC. 9.312 and R.C.

Chapter i53. This differentiates the instant case from Meooon. Even so, public authorities

do have considerable discretion in evaluating bidders and awarding contracts under
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competttrve bidding laws. See State ex rel. Cfidepath, L.L.C u. Columbus Reg9onal

Airport Auth., ioth Dist. No. ioAP-783, 2oi2-Ohio-2o,1 13.

M 24} As noted above, the contract at iasue involves one for goods and serviaes,

rather than a construction project. Even assuming, for purposes of this argument (but

without deciding), that the process set forth in Mecoon negarding the r+ecovery of bid-

preparation costs is applicable to a goods and services contrarx negotiated using the RFP

process, MOM is not eligible to necover these damages because it did not promptly seek a

temporary restreining order to delay the project or execution of the contmct, which is a

precondition to the recovery of bid-preparation costs under Mecoon.

M 25} As disc:ussed above, under Mecoon, when a rejecxed bidder establishes a

public authority violated state competitive-bidding laws in awarding a public-

improvement contract, the bidder can recover reasonable bid-preparation costs as

damages if the bidder promptly sought, but was denied injunctive relief, and it was later

determined the bidder was wrongly rejected and injunctive relief was no longer available.

In Mecioon, the rejected bidder sought a temporary restraining order to delay the projecx,

which was denied. In the instsnt caae, however, MOM did not file a motion for a

temporary restraining order t.o delay the start of the contract, although it did reference

entitlement to a temporary restraining order in its complaint and filed a mation for

preliminary injunction. Nevertheless, the Court of Claims sdue}uled a temporary

restraining order hearing, which was to be held two days after the filing of the complaint.

On the date of the hearing, MOM withdrew its request for a temporary restraining order

and instead araIly moved the court for an evidentiary hearing on its motan for a

preliminary injunction. Thus, unlike in Meccon, the court never iasued a ruling with

respect to a temporary restraining order. The preliminary injunction hearing was then

acheduled for October 19-20, 2011 (23 days after the complaint was filed). On October 18,

2011, the parties filed a joint nurtion to continue the preliminary injunction date to

January 11-12, 2012 (io7 days after the complaint was filed). Also, on October 18, xoii,

the trial court diamissed the complaint and simultaneoualy denied the preliminary

injunction request, so the preliminary injunction hearing was never held and the

continuance request was moot.
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1126) As previously stated, one of the pnewnditions to obtaining an award for

reesonable bid-preparation costs under Maawn is that the wrongfully rejected bidder first

had to seek a timely iWunction to suspend the project pending resolution of the dispute

and such relief had to be erroneously denied and no longer available because the project

had started or had been completed under a contract awarded to anather bidder. This

raquirement serves to mitigate damages by preventing the improper awarding of a

contract or by suspending the contnict before it has been performed to such an extent that

it is no longer subject to tiniely correction. Id. at 114. Thus, under Meconn, the recovery

of bid-prepan3tion costs is meant to compensate the wrongfully rejected bidder who was

not awarded the contract but who attempted to mitigate any damages caused by that

wrongful rejection. Because MOM did not seek a temporary nestraining order, unlike the

rejected bidder in Meooon, it cannot meet one of the preconditions to obtaining damages

in the form of bid-preparation costa. As a result, MOM has failed to state a claim for

demagea pursuant to a bid-preparations reoovery theory and, therefore, MOM can allege

no set of facts entitling it to relief on thia claim.

1127} This is not to say that MOM or another responder participating in the RFP

process involving goods and aervioes would never have a remedy available or that it might

not have alternative avenues for relief. In this inatance, however, MOM has failed to state

a claim for bneach of contract as alleged, so it cannot state a claim for money damages via

a breach of contract. And, even if we extended Meoaon to apply to a goods and services

proposal submitted using the RFP prooees, MOM did not fulfill the prn-condition of

promptly seeking a temporary restraining order. Thenefore, in considermg the present

circunuftnoea, and using the avenues presented here, MOM has not proper'ly established

a claim for monetary damages and is not entitled to pursue relief in the Court of Claims.

11281 To summariaa, it is not thwretically possible for MOM to obtain monetary

damages as alleged in the complaint, due to MOM's faifun: to state a claim for money

damages under either its breach of contract claim or its request for damages pursuant to a

claim for bid-preparation costs. With its claim for monetary damages gone, MOM's only

remaining claims are for equitable relief (dedaratory judgment and injunctive relief) and

they cannot be heard in the Court of Claims. Consequently, the Court of Claims lacks
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subject-matter jurisdiction to hear this matter. Thenefore, dismissal of the complaint is

proper, and we overrule MOM's first asaignment of errbr.

{y 29} In its second assignment of error, MOM alleges the trial court erred in

failing to consider its motion for reconsideration. Becausethe motion for reconsiderat9on

challenged the same issue we have just addnMaead in MOM's first assignment of error, and

because we have determined that dismissal of the complaint is proper, we render MOM's

second assignment of error moot.

{130} In oonclusion, we overrule MOM's first assignment of error and render the

second assignment of error moot. The judgrnent of the Court of Claims of Ohio is

af6rmed.
Judgment affirnusd.

BROWN, P.J., and BRYANT, J., ooncur.
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