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IN THE SUPREME COURT OF OHIO
In Re;

Judicial Campaign Grievance Against
Colleen Mary O’Toole

RESPONDENT CASE NO. 2012-1653
Complainant’s Motion
Requesting the Five-Judge
Commission Amend its October 5,
2012 Order
Now comes Complainant James Davis, by and through his undersigned counsel, and
moves the Honorable Five-Judge Commission to Amend its October 5, 2012 Order for the
reasons more fully set forth in the Brief attached hereto and incorporated herein.
Complainant James Davis respectfully requests that the Amended Order include a

requirement that Respondent, at her sole expense, pay for a public retraction in the form as set

forth in Exhibit D, attached to and incorporated hereis

614 West uperior Avenue Suite 1300
Cleveland, Ohio 44113
216-344-9220

Facsimile: 216-664-6999

E-mail: micibella@worldnetoh.com

Counsel for Complainant James Davis
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BRIEF
On October 5, 2012, the Honorable Five-Judge Commission issued its interim Order that
Respondent “immediately and permanently cease and desist from using any reference to herself
as ‘Judge O’Toole’ on the respondent’s website . . . . [and] cease and desist from wearing the
name badge identified as Ex. 3 and Ex. 17 or similar name badge that identifies the respondent as
ajudge.” October 5, 2012 Order, second paragraph.
As the Hearing Panel stated,
While the two Jud. Cond. R. 4.3(A) violations found by the panel
may not appear egregious standing alone, the Respondent’s
insistence that she is a judge in view of overwhelming evidence to
the contrary is of great concern. The panel recommends that
Respondent be ordered to include the date her service as a judge
ended and to remove any reference to herself as ‘Judge O’ Toole’
from the web site addressed in Count II. The panel also
recommends that the Respondent be ordered to cease and desist
from wearing the name badge (Exhibits 3 and 17) that identifies
her as a judge.
Complainant respectfully submits that the intent of the Five-Judge Commission’s October
5, 2012 Order is to enforce the Hearing Panel’s recommendation as outlined above, and to stop
Respondent from referring to herself as a judge.
On October 4, 2012, two newspapers, The Geauga Times Courier and the Chagrin Valley
Times, published as part of their weekly newspaper publication, The League of Women Voters of
Geauga County Voters Guide (“Guide™). See Exhibit A, attached hereto and incorporated
herein. The League of Women Voters of Geauga County sought out information from

candidates for publication in the Guide. The methodology for creating the Guide was: “The

material contained in this publication was assembled in the following manner: questions were
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selected by The League of Women Voters and addressed to the candidates. Candidates were
informed that their responses would be printed in their own words, which in fact has been done,
and all candidates are solely responsible for the content of their replies.” Exhibit 4, first page

As set forth on page 7 of Exhibit A, Respondent lists her “occupation” as “Judge 11"
District Court of Appeals”. As found by the Hearing Panel, Respondent is not a Judge on the
11" District Court of Appeals, and despite overwhelming evidence to the contrary, Respondent
still insists she is a judge. Hearing Panel’s Findings, ¥ 10.

The Hearing Panel stated: “The panel can only conclude that Respondent’s web site and
badge are part of an effort to portray herself as an incumbent judge.” Hearing Panel’s Findings
10. Although Respondent’s submission of the material contained in the Guide was prior to the
Five-Judge Commission’s October 5, 2012 Order, it is yet another example of Respondent’s
public dissemination of false, deceptive and misleading information in an effort to portray herself
as an incumbent judge.

In responding to a Reporter from the Record Courier Newspaper about the Hearing
Panel’s Findings concerning the badge (Exhibits 3 and 17), Respondent stated, ‘Basically, they
found me guilty of a wardrobe violation.” See Exhibit B, attached hereto and incorporated
herein. In responding to a Reporter from the News-Ilerald Newspaper about the Hearing Panel’s
Findings, Respondent stated it was a politically-motivated move from ‘the wardrobe police.” See
Exhibit C, attached hereto and incorporated herein. In both interviews, Respondent took the
position that her actions do not amount to a violation of the Rules. Respondent stated to News-
Herald Reporter, “This is protected stuff. Ido not feel it’s a violation.” Exhibit C, second page

Complainant James Davis respectfully submits that these statements by Respondent,
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coupled with the Findings of the Hearing Panel evidence Respondent’s disdain for the Court and
its Rules. For these reasons, Complainant James Davis respectfully requests that the Honorable
Five-Judge Commission amend its October 5, 2012 Order and require to be published, at
Respondent’s sole expense, in the both The Chagrin Valley Times and The Geauga Times
Courier the following retraction by the League of Women Voters of Geauga County as follows:

Ms. O’Toole’s submission as to her current occupation is incorrect

in that she is not a judge of the 11" District Court of Appeals. The

correct information as to her occupation is now found on the

vote411.org web site: “Colleen Mary O’Toole, CEO & Founder,

On Demand Interpretation Services, LLC.”

League of Women Voters of Geauga County.

Complainant James Davis respectfully submits that the above retraction (See Exhibit D,
attached hereto and incorporated herein) is necessary in order for Respondent to comply with
both the spirit and the letter of this Honorable Hearing Panel’s October 5, 2012 Order.

Wherefore, Complainant James Davis respectfully requests that this Honorable Hearing

Panel Amend its October 5, 2012 Order and require Respondent, at her sole expense, to pay for

the retraction as set forth above and in Exhibit D.

614 Wést Superior Avenue Suite 1300
Cleveland, Ohio 44113
216-344-9220

Facsimile: 216-664-6999

E-mail: micibella@worldnetoh.com

Counsel for Complainant James Davis
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CERTIFICATE OF SERVICE

I, Mary L. Cibella, one of the counsel for James Davis, do hereby certify that on October

é; , 2012, Complainant’s Motion was served as follows:

Original and 7 copies Via Hand Delivery to:
Kristina D. Frost, Clerk

The Supreme Court of Ohio

65 South Front Street 8" Floor

Columbus, Ohio 43215

Copy via Hand Delivery to:

Steven Hollon, Administrative Director
The Supreme Court of Ohio

Secretary, Five-Judge Commission

65 South Front Street 7" Floor
Columbus, Ohio 43215

Copy via Hand Delivery to;

D. Alan Asbury, Administrative Counsel
The Supreme Court of Ohio

65 South Front Street 7" Floor
Columbus, Ohio 43215

Copy via Regular U.S. Mail to:

J Michael Murray, Esq.

Berkman Gordon Murray & DeVan
55 Public Square Ste 2200
Cleveland, Ohio 44113-1949

Raymond V. Vasvari, Jr., Esq.
Berkman Gordon Murray & DeVan
55 Public Square Ste 2200

Cleveland, Ohio 44113-1949
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O'Toole fined for misleading
campaign materials

Mike Sever
October 3, 2012

By Mike Sever | Staff Writer

Colleen M. O’Toole, a former 11th District
Court of Appeals judge who is running for
election to the court, was slapped by a
judicial conduct panel Tuesday for
identifying herself as a judge in her campaign
materials.

The Board of Commissioners on Grievances
and Discipline of the Supreme Court of Ohio
recommended that O’ Toole be fined $1,000
and ordered to pay the costs of the
proceedings and $2,500 for attorney fees to
the person who brought the complaint.

The decision is similar to a disciplinary ruling
against Ohio Supreme Court candidate
William O’Neill that was reversed in July.

O’Toole said she argued that judges and
judicial candidates do not give up their
constitutional rights of free speech.

“I have to pay the price for standing up for
my constitutional rights,” O’ Toole said. She
said she “absolutely” would pursue the case
as high as necessary. *“I really think the law is
on my side,” she said.

In the O’Neill case, the commission ruled that
a canon of Ohio’s Judicial Code of Conduct
that restricts how former titles are referenced
in campaign materials was unconstitutional
when applied in O'Neill’s case.

O’Neill was a former judge on the 11th
District Court of Appeals. In literature for his EXHIBIT
Supreme Court campaign, he refers to himself

as “Judge O’Neill.” % ’_L

http://www.recordpub.com/news/printer_friendly/ 5219692 - 10/5/2012



The panel also recommended she be ordered
{o stop wearing a misleading name badge that
identifies her as a judge. The final
determination on the fine and costs is made
by the justices of the Ohio Supreme Court.

The hearing is the third step in a five-step
process to resolve complaints against judicial
candidates, O’ Toole said.

In the current case, O’ Toole was elected to
the 11th District Court of Appeals in 2004
and served a full term from 2005 until 2011
after she lost her 2010 primary bid for re-
election.

O’Toole is vying with Judge Mary Jane
Trapp who is currently on the 11th District
Court of Appeals. The complaint was filed by
James Davis, a nonpracticing attorney from
Chagrin Falls.

The panel found that O*Toole violated the
code of conduct in campaign materials that
gave the impression she is still a sitting judge.
The panel said a section of her campaign
website describing her career as judge does
not clearly say she is no longer a sitting judge
and could mislead voters into thinking she
was the incumbent.

The panel also found that a name badge worn
by the candidate on the campaign violates the
code of conduct. The badge reads “Colleen
Mary O’ Toole Judge 11th District Court of
Appeals.”

The panel ruled that the badge “is misleading
to a reasonable person in that it gives the
impression the Respondent is currently a
judge on that court.”

“Basically, they found me guilty of a
wardrobe violation,” O’Toole said.

O’ Toole said she would alter the website and
stop using the name tag at issue for now, out
of respect for disciplinary process, until a
final ruling is made in her case.

http://www.recordpub.conﬂnews/printerﬁﬁiendly/ 5219692 10/5/2012
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The pancl dismissed the first of three counts,
which involved a photo posted on the
Ashtabula County Republican Party’s website
of O’Toole captioned “Judge Colleen Mary
’Toole” wearing what appear to be judge’s
robes. O’Toole is not currently a sitting judge
and identifying yourself as such violates the
Ohio Code of Judicial Conduct.

O’Toole testified she did not provide the
photo or post it on the website. The Ashtabula
County GOP chairman testified the photo
came from the 2010 election and was posted
by the party early this year.

The 11th District Court of Appeals serves the
counties of Ashtabula, Geauga, Lake, Portage

and Trumbull.

Contact this reporter at 330-298-1125 or
msever@recordpub.com

http://www.recordpub.com/news/printer_friendly/5219692 10/5/2012
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The News Herald (news-herald.com), Serving Northern Ohio

News

Panel finds appeals court judge candidate Colleen M.
O'Toole misled voters (with documents)

Wednesday, Oclober 3, 2012

By Tracey Read EXHIBIT

C

EDITOR'S NOTE: This article was revised at 3:30 p.m. Oct. 3 to reflect the legal body which will now hear the case.

@TraceyReporting
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Colleen M. O'Toole has misrepresented herself on campaign literature in the 11th District Court of Appeals judicial
race, according to a three-member disciplinary pansl.

O'Toole, a former judge for the 11th District, is running against incumbent Judge Mary Jane Trapp Nov. 6.

O'Toole was an appellate court judge from 2005 to 2011. She lost in the Republican primary in 2010 to Lake County
Common Pleas Judge Eugene Lucci. '

However, O’Toole did not make it clear she was no longer on the bench in her advertisements, the Board of
Commissioners on Grievances and Discipline of the Supreme Court of Ohio concluded Monday.

According to a complaint filed by James Davis:

* O'Toole's resume distributed to the Ashtabula County Republican Party contains a photograph of her in what appears
to be a judicial robe, creating “the false impression of being a current judge.”

* O'Toole’s website, otooleforjudge.com, contains a statement that she was “elected to the Eleventh District Court of
Appeals in 2004."

* After she lost her re-election bid, O'Toole wore a gold. and black name plate badge which reads, “Colleen Mary
O'Toole Judge 11th District Court of Appeals.”

The Board decided Davis did not prove the allegations about the robe and voted fo dismiss that charge.
Hawever, they found O'Toole’s website and badge are part of an effort to portray herself as an incumbent judge.

“The panel finds a reasonable person would be deceived or mislead into believing Respondent is currently serving on
the Eleventh District Court of Appeals,” according to the Board’s opinion.

The panel has recommended O'Toole be ordered to include the date her service as judge ended and to remove any

reference to herself as “Judge O'Toole” on her website. Board members also recommend she be ordered to cease and
desist from wearing the name badge that identifies her as a judge.

http://www.news-herald.com/articles/2012/10/ 03/news/doc506b545d11986660799060.prt 10/5/2012
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In addition, the panel recommends O'Toole be fined $1,000 and the cost of the proceedings, plus pay Davis $2,500 and
his attorney fees.

A five-judge commission has now been appointed to review the matter.
O'Toole called the filing a politically-motivated move from “the wardrobe police.”
She said she did not intentionally mislead anyone.

“I think I'm going to be vindicated because of the First Amendment and case law,” O'Toole said. “This is protected stuff. |
do not fesl it's a violation. Now | have to spend large amounts of money defending myseif.”

Related

Election: 11th District Court of Appeals race is Colleen O'Toole vs. Mary Jane Trapp (Sept. 30, 2012}

Complaint against Colleen M. O'Toole

http://www.news-herald.com/articles/2012/10/03/news/doc506b545d1 1986660799060.prt 10/5/2012



Retraction to be Published by the League of Women Voters of Geauga County
in The Chagrin Valley Times and The Geauga Times Courier
With Publication Cost Borne by Colleen Mary O’Toole, Respondent

Ms O’ Toole’s submission as to her current occupation in incorrect
in that she is not a judge of the 11" District Court of Appeals. The
correct information as to her occupation is now found on the
vote411.org web site: "Colleen Mary O’ Toole, CEO & Founder,
On Demand Interpretations Services, LLC."

League of Women Voters of Geauga County
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