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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL

CONSTITUTIONAL OUESTION

This case alarmingly summons this Honorable Court to correct an unlawful

failure to instruct a jury. Here, the Trial Court instructed that one punch could equal

deadly force, failed to instruct on a lesser included offense of reckless homicide, and then

allowed repeated recitation of the defendant's stale convictions. Lastly, the Trial Court

allowed the case to proceed despite dispositive speedy trial issues.

This conviction resulted from the undisputed fact that Walter Triplett delivered a

single punch to the face of Michael Corrado, indirectly causing his death. Triplett

testified through two trials that he delivered the punch in protection of his sister, who

stood mere feet away from Corrado during a bar brawl that spilled into the street.

Corrado fell to the ground after being punched, hit his head on the edge of a granite curb,

and died from a resulting skull fracture. For the offense, the Trial Court imposed a

twenty year sentence of imprisonment.

The Trial Court, despite a request from Defense Counsel, refused to instruct on

the lesser included offense of reckless homicide. The Eighth District Court of Appeals

erroneously ruled that, because Triplett proposed that he was defending his sister when he

threw the punch, "an instruction on the offense of reckless homicide would have been in

contradiction of (sic) the evidence adduced at trial." State v. Walter Triplett, 8th Dist. No.

97522, 2012 Ohio 3804, ¶ 62 ("Triplett Il").

The Trial Court abused its discretion when it instructed on deadly force in the face

of the same facts, ignoring an explicit directive from the Eighth District Court of

Appeals. The Eighth District had reversed on the very same issue, in the same case: "We
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to do not agree that one punch, even when a death occurs, is comparable to deadly force."

State v. Walter Triplett, 8t" Dist. No. 94102, 2011 Ohio 816, ¶ 15 ("Triplett T') Both the

Trial Court and the Eighth District Court of Appeals ignored this and other binding

precedent to affirm Triplett's recent conviction by ruling "both instructions were

appropriate." Triplett II, 2012 Ohio 3804 at ¶ 56.

Further prejudicing Triplett, Trial Court allowed repeated recitation of

Appellant's convictions, stale and otherwise, during cross examination and in the jury

instruction - in direct contravention to Evid. R. 609. The Eighth District ruled that "court

clearly erred," but incorrectly held that the error was hannless in a case that hinged on the

jury's determination of Triplett's mental state. Triplett II, 2012 Ohio 3804 at ¶ 40.

The Trial Court also erred by proceeding to trial despite the lapse of Appellant's

speedy trial time under the Ohio Revised Code § 2945.71, and by constitutional

standards. After winning his appeal, the State confined Triplett to prison for four months

without a hearing. He would not be retried on the case he overturned on appeal, but have

that case dismissed. The State re-indicted Triplett on the same two offenses.

This raises serious concems that affect criminal appeals throughout Ohio,

including the distance a trial court may stray from binding precedent; the divide an

appellate court can create between its former and contemporaneous decisions; and the

degree to which a jury may be incorrectly instructed on defense of another and past

criminal offenses without critically impacting the possibility of justice for the accused.

Indeed, the very right of a person to use a single punch as non-deadly force is raised by

this case.
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These issues are of great general interest due to the tragic nature of this case, its

sentence, and the nexus both share with common-day situations from the tavern to the

courthouse. The death resulting from this incident and the punishment applied to

Appellant are of extreme severity, having serious ramifications for both those directly

involved and their families, and calling for the utmost judicial scrutiny.

STATEMENT OF THE CASE AND FACTS

This case is heard after a trial, appeal, retrial and unsuccessful second appeal. See

State v. Walter Triplett, 8`h Dist. No. 94102, 2011 Ohio 816 ("Triplett T') and State v.

Walter Triplett, 8th Dist. No. 97522, 2012 Ohio 3804 ("Triplett IP')

In the first trial, under CR 523894, the jury returned a verdict of guilty on a count

of Felonious Assault, but was hung on the count of Involuntary Manslaughter. (CR

523894; Journal Entry dated Sept. 22"a, 2009) The State dismissed the Involuntary

Manslaughter count after its submission to the jury in 523894.

The State re-indicted Defendant on the present case, CR 554247, and again

charged with Involuntary Manslaughter, a first degree felony pursuant to Ohio Rev. Code

§ 2903.04 and Felonious Assault, a second degree felony pursuant to RC §

2903.11(A)(1). Both counts carried with them a repeat violent offender specification

under RC § 2941.149.

Prior to trial in the present case, Defendant moved to modify bond, dismiss based

on speedy trial rights, and dismiss based on double jeopardy. The Trial Court denied

those motions. The Trial Court granted a subsequent motion by the Defense to bifurcate

the Notice of Prior Conviction and Repeat Violent Offender specifications.

The Trial Court granted the State's motion for a jury view.
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On October 11th, the parties proceeded to jury trial, adducing the following:

On April 30th, 2009, Walter Triplett and a group of four friends, all black, exited a

bar chased by five to ten white males. (Tr. 915; 970; 1107; 1214) Two men, after

running from the bar and into the street, approached within feet of Triplett's sister. (Tr.

976-82; 1045; 1169) One man attempted to punch Triplett's sister. (Tr. 982; 1045; 1169)

Triplett then approached one of the men, punching him once in the face. He

moved to the next man quickly, doing the same. (Tr. 1178) Both men would be knocked

to the ground: (Tr. 1178) One man was knocked unconscious, woke up crying, and then

got up to run away with the aid of friends. (Tr. 907)

The other man, however, had fallen and hit his head on the edge of the curb after

being punched. (Tr. 1094) His head was gashed in back, and the coroner would later find

that the gash and trauma to the rear of the head caused swelling, pressure on the brain,

and later death. (Tr. 459) Although an ambulance would arrive fifteen to twenty minutes

later, the man would not survive.

Onlookers had tended to man on the street as he was bleeding from his head.

They asked Triplett to leave. (Tr. 729) Triplett stated that he was not going anywhere,

asked for someone to "call the cops," and that somebody "punched his sister." (Tr. 745;

1048; 1174) He would eventually get into his car with his sister fifteen minutes later.

(Tr. 746; 1214) As he and his sister did, police arrived.

The man on the street, Michael Corrado, had patronized the Barley House, a bar

in downtown Cleveland's West Sixth District earlier in the night. (Tr. 610) He was with

a friend in the military service and celebrating with him prior to his deployment. (Tr.

6



607) Corrado and the friend were drunk, testing would later reveal, and Corrado had

consumed prescription medication at some point during the night. (Tr. 489; 581; 630;

Ex. 2)

A fight first occurred inside the bar, compelling Corrado to go outside with a man

in a white shirt who had asked where Triplett's group was. (Tr. 617-21; 976; 1089)

Walter Triplett was at the same bar with a group of friends, celebrating a birthday.

(Tr. 943) The group, three black men and two black women, were talking at the bar

before a disturbance occurred: Marco Trujillo, an off-duty bouncer and reveler that

night, attacked a friend of Triplett's at the bar. (Tr. 965-66) Triplett's friend, Martinez

Weeks, responded by absorbing Trujillo's single punch and returning one of his own.

(Tr. 965-66)

Weeks bested Trujillo by knocking him to the ground with that punch, then

pouncing on him. (Tr. 966) Triplett saw the fight, then grabbed Weeks and immediately

escorted him outside of the bar. (Tr. 966; 1167) He and his entire group left the front

entrance of the bar and began walking towards their car. (Tr. 967; 1167) Triplett

testified that his group simply wanted to leave after the altercation. (Tr. 1167) The group

of white males followed, including Corrado. (Tr. 915; 970; 1107; 1214)

Video footage shows a rush of people towards Triplett's group. (Ex. 72; IN-09-

0921 17.3; Frames 0288-0326) Witnesses testified to the same. (Tr. 915; 970; 1107;

1214) Fighting continued outside between Weeks and several white males, and included

a brawl between Triplett's other friend. (Ex. 72; Frames 0288-0326) As Triplett stepped

outside, a patron of Barley House would tell him to leave, and Triplett would ask the man

and his friends to leave them alone. (Tr. 1168)
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In the meantime, video footage shows two men rushing to Triplett's sister. (Ex.

72; Frames 0288-0326) It shows an arm extending towards her quickly. (Ex. 72; Frame

0324-27) She ducked.

Triplett testified that he then ran up and threw two punches to protect his sister.

(Tr. 1206)

Defense Counsel ultimately moved for Rule 29 acquittal, inclusion of lesser

offenses, both of which were denied. After trial on both the underlying counts and

specifications, a jury found Triplett guilty on all counts. The Trial Court found that the

Felonious Assault and Involuntary Manslaughter merged, and the State elected to

sentence on Involuntary Manslaughter.

The Court imposed a term of imprisonment of twenty years on count one and the

repeat violent offender specification, including the ten year maximum on the underlying

charge, and ten year maximum on the specification.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. 1: A criminal defendant's

assertion of an affirmative defense does not obviate a
trial court's duty to issue jury instructions on lesser

included offenses.

The Trial Court incorrectly refused an instruction on reckless homicide.

"R.C. 2945.74 provides that a criminal defendant may be found guilty of a lesser

included offense even though the lesser offense was not separately charged in the

indictment." State v. Evans (2009), 122 Ohio St. 3d 381, 383. "Lesser included offenses

need not be separately charged in an indictment, because when an indictment charges a
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greater offense, it 'necessarily and simultaneously charges the defendant with lesser

included offenses as well."' Id citing State v. Smith, 121 Ohio St.3d 409, 2009 Ohio 787,

905 N.E.2d 151, P 14 quoting State v. Lytle (1990), 49 Ohio St.3d 154, 157, 551 N.E.2d

950.

"An offense is a lesser-included offense of another if the offense (1) carries a

lesser penalty than the other, (2) the greater offense cannot ever be committed without

also committing a lesser offense, and (3) some element of the greater offense is not

required to prove the commission of the lesser offense." State vs. Deem (1988), 40 Ohio

St. 3d 205, 533 N.E.2d 294, at paragraph three of the syllabus (emphasis added).

"If the evidence is such that a jury could reasonably find the defendant not guilty

of the charged offense, but could convict the defendant of the lesser included offense,

then the judge should instruct the jury on the lesser included offense." State v. Shane

(1992), 63 Ohio St.3d 630, 632-633, 590 N.E.2d 272; Evans, 122 Ohio St. 3d at 383.

Ohio's Reckless Homicide provision reads: "No person shall recklessly cause the

death of another or the unlawful termination of another's pregnancy." RC § 2903.041(A).

Reckless Homicide is a felony of the third degree. RC § 2903.041(B) Reckless homicide

is a lesser included offense of involuntary manslaughter. See State v. Trimble

(2009), 122 Ohio St. 3d 297, ¶ 185-90; State v. Barker, 11`h Dist. No. 2010-P-0044, 2012

Ohio 522, ¶ 135.

The Eighth District ruled that "an instruction on the offense of reckless homicide

would have been in contradiction of (sic) the evidence adduced at trial," despite the fact

that the jury could have reasonably found Appellant punched without intent to kill.

Triplett II, 2012 Ohio 3804 at ¶ 62. Indeed, a finding that Appellant recklessly caused
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death comported directly with the facts, which indicated that the punch did not cause

death - a subsequent fall did.

Defense Counsel suggested the lesser included offense of reckless homicide, but

the Trial Court denied the motion. (Tr. 1218) A hung jury in Appellant's first trial could

not convict on the Involuntary Manslaughter charge. This alone was compelling enough

to include the instruction, making its exclusion in error.

The erroneous conclusions of the Eighth District Court of Appeals should be

reviewed by this Court, so that the proper standard might be applied.

PROPOSITION OF LAW NO. 2: It is an abuse of discretion
for a trial court to issue a "deadly force" instruction where facts
reveal a single punch delivered to the victim, even if that punch
was the proximate cause of death.

The Trial Court should not have instructed on deadly force.

This Court stated that the Trial Court should have instructed only on non-deadly

force and clearly gave its reasons:

"In this case, the appropriate instruction would be the
defense of another using non-deadly force. `We do not
agree that one punch, even when a death occurs, is
comparable to deadly force.' In State v. Pannetti (Sept. 3
1998), 8th Dist. App. No. 73044, 1998 Ohio App. LEXIS
4123, we held that the `serious harm' required for felonious
assault, does not equal `deadly force.' In so doing, we
relied on the definition of deadly force set forth in R.C.
2901.01(A)(2) as `any force that carries a substantial risk
that it will proximately result in the death of any person."
We ultimately concluded that `knowingly' cause `serious
harm' does not automatically equate to `deadly force.'
Triplett I, 2011 Ohio 816 at 114.

The Eighth District later instructed that, "on remand the trial court should give the

instruction on non-deadly force..." Id. at ¶ 15. Despite this, the Trial Court instructed on

deadly force. (Tr. 1336).
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The Trial Court ignored the Eighth District directive and Defense Counsel's

objection (Tr. 1110; 1221) to fashion its own interpretation of the law:

"And as I listen to the evidence - - I understand that this
Court stands differently than both of you guys, because I
don't find there to be one - - one - - one strike. I find there
to be two. And I think that if you consider the totality of
the circumstances which are involved in this case, there
was one punch, and that individual went down. I don't find
this to be a one-punch situation. One punch is generally
used where there is a fight, a fist fight, and then it just took
one punch to knock that person out. Like in the wild, wild
west, we refer to the one-punch theory. This is not the

situation."
(Tr. 1105)

This reasoning did not align with the facts of the case or this Court's explicit

ruling - it was factually and legally wrong. The Prosecution would use this toehold to

inappropriately argue deadly force to the jury during closing arguments:

"What's the different from a punch coming from him,
landing squarely in the face of Michael Corrado, what's so
different between that and taking a rock and throwing it
right at Mr. Corrado and hitting him in the face? There's

no difference.
Mr. Mancino: Objection.
The Court: Overruled.
Mr. Bombik: There's no difference. It's deadly force. It's

deadly force.
If I take a baseball and I throw it right at your face, what's
the difference between that and a punch, from him? We're
not talking about some small guy or anything like that.
We're talking about him."
(Tr. 1313)

The Trial Court should have excluded instructions on deadly force in toto, so as

not to confuse the jury.

This did not happen, producing plain error that should be reviewed by this Court.
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PROPOSITION OF LAW NO. 3: It is a violation of a
defendant's speedy trial rights for him to be imprisoned for
four months prior to retrial, without a hearing, after winning an
appeal.

Appellant's speedy trial time lapsed by the time he was brought to trial.

A defendant against whom a felony charge is pending "[s]hall be brought to trial

within two hundred seventy days after his arrest." R.C. 2945.71(C)(2). "For purposes of

computing time under divisions (A), (B), (C)(2), and (D) of this section, each day

during which the accused is held in jail in lieu of bail on the pending charge shall be

counted as three days." R.C. 2945.71(E).

The arrest of a defendant, under a reindictment which is premised on the same

underlying facts alleged in a previous indictment, is the proper point at which to resume

the running of the speedy-trial period. State v. Broughton (1991), 62 Ohio St. 3d 253,

261 citing, e.g., Gamblin v. State (Ind.App.1991), 568 N.E.2d 1040, 1044.

Furthermore, any time period that has elapsed under the original

indictment should be tacked on to the time period commencing with the second

indictment. See Bonarrigo, 62 Ohio St.2d at 11, 16 0.O.3d at 7, 402 N.E.2d at 534 ("*

* * where a prosecutor obtains a felony indictment, based upon the same conduct as

was previously nolled, lesser-included misdemeanor charge, the time within which the

accused shall be brought to trial pursuant to R.C. 2945.71 et seq. consists of whatever

residue remains from the 270-day period set forth in R.C. 2945.71 [C] after deducting

the speedy trial time expended prior to the nolle prosequi").

Here, Appellant's speed trial time elapsed after he won his first appeal.

Appellant had been originally arrested on May 12th, 2009. From that day to the trial,
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Appellant had been imprisoned, and 15 speedy trial days elapsed (5/12 - 5/15; 6/23 -

6/24; and 8/19 - 8/28)

However, Triplett won his appeal to reverse all convictions from the first trial,

and the State failed to dismiss its indictment. The State failed to dismiss Appellant's

prior charge of Felonious Assault (the underlying facts of which form the charges for

the present case), which had been reversed on appeal. The State left CR 523894 to

linger until dismissal on 10/19/2011, when it filed a second indictment including the

same charges on 9/9/2011 in case number 554247.

Consequently, Appellant sat in prison an innocent man for four months, from

his appellate victory on March 1st, 2011 to his Motion to Return Defendant and Set a

Reasonable Bond on June 30th, 2011. He was "arrested" for purposes of 2945.71(E),

causing each day to count three times against his speed trial time.

Thus, even before the second indictment issued, at least 135 triple count days

(405 speedy trial days) ticked from Appellant's speedy trial time. Yet, the Trial Court

denied Appellant's Motion to Dismiss on speedy trial grounds. (R. 5, 6) Per the Ohio

Supreme Court in Bonarrigo, this time tacked onto the time in the present case number,

CR 554247. As of his final appeal, Appellant awaited trial far in excess of the time

allowed in RC § 2945.71.

Appellant should not have been subject to this lapse, one that this Court should

review.
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PROPOSITION OF LAW NO. 4: It is reversible error for a trial
court to list stale, prior convictions in jury instructions.

The Trial Court improperly listed stale convictions in its jury instructions, failing

to consider the underlying purpose behind the instruction. (Tr. 1338-39)

The Ohio Jury Instructions CR 401.25 do state that convictions may be listed.

OJI CR 401.25(2). However, the comment section notes an inextricable link between the

instruction and other evidentiary considerations:

"Drawn from Evid.R. 404(B), in the light of the due
process considerations set forth in Estelle v.

McGuire (1991), 502 U.S. 62, 112 S.Ct. 475, 116 L.Ed.2d

385.

If there are multiple crimes being tried, further
instructions must be given to limit the foregoing to
crimes to which they are relevant.

Drawn from Evid.R. 404(B) and 609."
OJI CR 401.25(1-2).

Thus, it is obvious that the Court was not allowed to list the convictions that are

not relevant by the standards set forth in other evidentiary rules. The Court did so

anyway, and over Defense Counsel's objection (Tr. 1246). The State elicited stale crimes

during cross-examination and at the State's closing argument before they could leave an

indelible impression in the jury instruction.

The Eighth District Court of Appeals ratified the prejudicial, repetitive inclusion

of these prior criminal convictions. The Eighth District held:

"In this case, the evidence of Triplett's cconvictions dating
from 1998 and 1999 was inadmissible without a
determination by the trial court that the probative value of
this evidence outweighed its prejudicial effect. Evid.R.
609(B). Because the trial court did not make such specific
findings before permitting the state to introduce the
evidence, the court clearly erred." Triplett II, 2012 Ohio
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3804 at ¶ 40 citing State v. Fluellen, 99 Ohio App.3d 18,
623 N.E.2d 98 (4' Dist. 1993).

It found that a triple-recitation of stale prostitution and drug possession

convictions had no impact on the jury's review of the case, in spite of the very difficult

task the jury had to complete - divining whether Mr. Triplett intended to kill a man by

punching him once.

This sort of skewed, prejudicial view of the Appellant should not have been part

of Appellant's trial, and should be reviewed by this Court to protect all Ohio defendants.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great

general interest and a substantial constitutional question. The Appellant requests that this

Court accept jurisdiction in this case so that the important issues presented within will be

reviewed on their merits.

1ZickL.^rar , sq. (0
Attorney for Appellant,
Walter Triplett
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KENNETH A. ROCCO, J.:

{¶1} Defendant-appellant Walter Triplett appeals from his convictions for

involuntary manslaughter and felonious assault with notices of prior convictions

("NPCs") and repeat violent offender specifications ("RVOs").

{¶2} Triplett presents ten assignments of error. He claims that (1) his

right to a speedy trial was violated, (2) and (3) his convictions are not supported

by either sufficient evidence or the manifest weight of the evidence, (4) and (8)

the trial court provided confusing jury instructions and improperly refused to

provide jury instructions on lesser included offenses, (5) the trial court permitted

the state to introduce improper evidence, (6) retrial in this case violated his right

against successive prosecutions, (7) the trial court did not make the necessary

findings before imposing sentence on the RVOs, (9) the trial court improperly

permitted the state to remove one of the prospective jurors, and (10) the

prosecutor engaged in misconduct during closing argument.

{13} Upon a review of the record, this court cannot find any reversible

error occurred in the trial court. Triplett's convictions and sentences,

consequently, are affirmed.

{¶4} This is the second time this court has considered an appeal filed by

Triplett based upon the underlying incident, which took place in the early

morning of April 30, 2009. At that time, Michael Corrado died outside a

downtown Cleveland bar called the Barley House after Triplett punched him in



the face. Based upon the incident, Triplett was indicted on one count of

involuntary manslaughter and one count of felonious assault, both with NPCs

and RVOs. The original jury convicted Triplett of felonious assault but could not

arrive at a verdict on the remaining charge, so the trial court declared a mistrial

on that count.

{¶5} After the trial court imposed sentence and the state dismissed the

involuntary manslaughter charge without prejudice, Triplett appealed from his

original conviction.l In State u. Triplett, 192 Ohio App.3d 600, 2011-Ohio-816,

949 N.E.2d 1058 (8th Dist.) ("Triplett T'), finding that the trial court gave

improper jury instructions, this court reversed Triplett's original conviction for

felonious assault and remanded the case for a new trial.

{¶6} Triplett I was issued on February 24, 2011. In July 2011, the

supreme court declined to accept any further appeal, so the case returned to the

trial court. In August 2011, Triplett's defense counsel notified the trial court

that he would not be available for retrial until October 11, 2011.

{¶7} On September 9, 2011, the state issued a new indictment against

Triplett; he was again charged with involuntary manslaughter and felonious

'Pursuant to this court's previous decisions, a question should have arisen
concerning whether Triplett's original appeal should have been dismissed for lack of
a final appealable order, but the issue was not raised either by the parties or by this

court sua sponte. See, e.g., State v. Cole, 8th Dist. No. 88722, 2007-Ohio-3076; compare

State u. Manns, 5th Dist. No. 11-CA-28, 2012-Ohio-234. The matter will be further

considered later in this opinion.



assault with NPCs and RVOs. The first case was dismissed. Triplett's retrial

commenced on October 11, 2011.

{¶8} At the conclusion of the proceedings, the jury found Triplett guilty on

both counts, and subsequently also found Triplett guilty on the NPCs and RVOs.

Triplett ultimately received a twenty-year prison sentence.

{¶9} He presents ten assignments of error that will be addressed in logical

order and together when appropriate. Triplett's first assignment of error states:

"I. Defendant was denied due process of law by lapse of speedy

trial time."

{¶10} As he did in his previous appeal, Triplett claims his second trial in

this case did not commence within the time limitations set by R.C. 2945.71. He

asserts that he "sat in prison" from the date of his "appellate victory" in the first

appeal on March 1, 2011 to the time his second trial commenced on October 11,

2011, and that this time counted in addition to the time expended before his first

trial commenced.

{¶ 11} Triplett raised a speedy trial issue in his prior appeal, and this court

found that his failure to raise the speedy trial issue in the trial court precluded

any consideration of it on appeal. Triplett I, ¶ 6. Although he presented the

issue to the trial court in his retrial, the speedy trial provisions of R.C. 2945.71

do not apply to retrials following an appeal. State v. Fanning, 1 Ohio St.3d 19,

437 N.E.2d 583 (1982); State v. Hull, 110 Ohio St.3d 183, 2006-Ohio-4252, 852



N.E.2d 706, paragraph one of the syllabus. Because Triplett's retrial commenced

on the exact date that his defense counsel became available, his retrial took

place within a reasonable time. Id., paragraph two of the syllabus.

{¶12} Triplett's first assignment of error is overruled.

{1113} Triplett's sixth assignment of error states:

"VI. Defendant was twice placed in jeopardy by means of

successive indictments for involuntary manslaughter."

{1114} Triplett argues that the state's reindictment of him on the charge

upon which the trial court declared a mistrial, and that the state previously

dismissed without prejudice, violated his rights under the Fifth Amendment to

the United States Constitution. This court disagrees.

{¶15} The Double Jeopardy Clause bars successive prosecutions for the

same offense. State v. Brewer, 121 Ohio St.3d 202, 2009-Ohio-593, 903 N.E.2d

284, ¶ 16. The clause does not bar retrial of a defendant who on direct appeal

successfully overturns his convictiomon the basis of trial error. Id. Moreover,

if a mistrial was properly granted on a charge, jeopardy on that charge does not

attach. State v. Glover, 35 Ohio St.3d 18, 517 N.E.2d 900 (1988); State v. Bobby,

8th Dist. No. 50455, 1986 Ohio App. LEXIS 6699 (May 8, 1986).



{¶ 16} Identical to this case, the indictment in Triplett I carried two counts,

viz., involuntary manslaughter and felonious assault.2 Because the jury could

not reach a verdict on Count 1, the charge of involuntary manslaughter, the trial

court properly granted a mistrial on that count.

{¶17} The record of Triplett I reflects that Triplett wanted to appeal from

his conviction on Count 2, the felonious assault charge. In order to expedite

Triplett's right to appeal, the state dismissed Count 1 "without prejudice"

pending the outcome of Triplett's appeal. Compare State v. Sims, 8th Dist. No.

85608, 2005-Ohio-5846, fn. 1 (Rocco, J., dissenting) (the two counts of the

indictment were "allied offenses," therefore, the state's dismissal of one count

without prejudice allowed the defendant's appeal of her other conviction to

proceed).

{118} Thus, when this court reversed Triplett's conviction and remanded

the case for a new trial, the matter "proceed[ed] from the point at which the

error occurred." State ex rel. Douglas u. Burlew, 106 Ohio St.3d 180, 2005-Ohio-

4382, 833 N.E.2d 293, ¶ 11, quoting State ex rel. Stevenson v. Murray, 69 Ohio

St.2d 112, 113, 431 N.E.2d 324 (1982). Triplett's overturned conviction was the

underlying offense for the involuntary manslaughter charge. This court's

decision in Triplett I, i.e., that the jury received improper instructions prior to

2This court granted Triplett's motion to supplement the record with the record

in Triplett I.



convicting Triplett on the felonious assault count, permitted a new trial on both

counts. Under these circumstances, the state's dismissal of the entire prior case

and reindictment of Triplett on both counts did not violate the Double Jeopardy

Clause. State v. O'Neill, 6th Dist. No. WD-10-029, 2011-Ohio-5688; Bobby, 8th

Dist. No. 50455 (May 8, 1986).

{¶19} Accordingly, Triplett's sixth assignment of error also is overruled.

{¶20} In his ninth assignm.ent of error, Triplett states:

"IX. The trial court erred when it overruled defendant's Batson

challenge."

{¶21} Triplett argues that the trial court failed to adequately address the

issue of whether the state used a peremptory challenge to a juror intentionally

in order to exclude members of his race. This argument is without merit.

{¶22} The state cannot use peremptory challenges to exclude jurors either

solely on account of their race or on the assumption that minority jurors as a

group are unable to impartially consider the state's case against the defendant.

Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). Thus, if

the defendant can make a prima facie showing that the prosecutor used his

peremptory.strikes against potential jurors in a racially discriminatory fashion,

the burden shifts to the state to come forward with a neutral explanation for the

exclusion. Id., at 96-98.



{123} The record reflects that, although the state's first peremptory

challenge was not utilized to excuse a juror of Triplett's race, Triplett raised this

issue when the state used its second peremptory challenge.. The record further

reflects Triplett himself already had used a peremptory challenge to a member

of his own race. Under these circumstances, Triplett failed to make a prima

facie showing of discrimination. State v. Brown, 8th Dist. No. 52593, 1988 Ohio

App. LEXIS 3020 (July 28, 1988).

{¶24} Moreover, Triplett's defense counsel questioned the prosecutor's

action, so the prosecutor explained that the juror seemed to be "opinionated" and

thus unable to decide the case in an impartial manner. The trial court accepted

the explanation. A review of the record fails to support a conclusion that the trial

court's decision was "clearly erroneous." Hernandez v. New York, 500 U,S. 352,

369, 111 S.Ct. 1859, 114 L.Ed.2d 395 (1991).

11251 Consequently, Triplett's ninth assignment of error also is overruled.

{¶26} Triplett's third and second assignments of error state:

"III. Insufficient evidence supported a conviction for involuntary

manslaughter or felonious assault.

"II. The manifest weight of the evidence did not support a

conviction for involuntary manslaughter or felonious assault."

{¶27} In these assignments of error, Triplett challenges the sufficiency and

the manifest weight of the evidence adduced to support his convictions.



{¶ 28} A challenge to the sufficiency of the evidence supporting a conviction

requires a court to determine whether the state has met its burden of production

at trial. State u. Thompkins, 78 Ohio St.3d 380, 678 N.E.2d 541 (1997). In a

review the evidence for sufficiency, courts are to assess whether, after viewing

the state's evidence in a light most favorable to the prosecution, any rational

trier of fact could have found the essential elements of the crime were proven

beyond a reasonable doubt. State u. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492

(1991), paragraph two of the syllabus.

{129} The test for manifest weight requires the appellate court to

determine whether the state has met its burden of persuasion. Thompkins, at

390. When a defendant asserts that his conviction is against the manifest

weight of the evidence, an appellate court sits as a "thirteenth juror." Id. at 387.

The court reviews the entire record, weighs the evidence and all reasonable

inferences, and considers the credibility of the witnesses. Id., citing State u.

Martin, 20 Ohio App.3d 172, 175, 485 N.E.2d 717 (1983).

{130} The appellate court must be mindful, however, that the weight of the

evidence and the credibility of witnesses are matters primarily for the trier of

fact to assess. State v. DeHass, 10 Ohio St.2d 230, 227 N.E.2d 212 (1987),

paragraph one of the syllabus. Therefore, a reviewing court will not reverse a

verdict when the trier of fact could reasonably conclude from substantial

evidence that the prosecution proved the offense beyond a reasonable doubt. Id.



Moreover, in reviewing a claim that a conviction is against the manifest weight

of the evidence, the conviction cannot be reversed unless it is obvious that the

trier of fact clearly lost its way and created such a manifest miscarriage ofjustice

that the conviction must be reversed and a new trial ordered. State v. Garrow,

103 Ohio App.3d 368, 659 N.E.2d 814 (4th Dist. 1995).

{¶31} In this case, Triplett argues in his third assignment of error that he

acted in defense of his sister and that the state provided no evidence to.rebut the

claim. This court advises Triplett, however, that a self-defense argument is

inappropriate in considering sufficiency of the evidence. A defendant's claim of

defense of another does not negate any element of the offenses of involuntary

manslaughter or felonious assault, but rather affirmatively seeks to relieve the

defendant of culpability. State u. Dykas, 185 Ohio App.3d 763, 2010-Ohio-359,

925 N.E.2d 685, ¶ 18 (8th Dist.), citing Cleveland v. Williams, 8th Dist. No.

81369, 2003-Ohio-31.

{132} In this case, viewing the evidence presented by the state in a light

most favorable to the prosecution, the test for sufficiency was met. The

testimony established that Triplett and his group had been forced to leave the

Barley House because of an altercation with a group of white males. Triplett

was "agitated" by the situation. Because the white males followed Triplett's

group out into the street a fight commenced. Triplett removed his shirt in

preparation to engage in it; his sister inserted herself into it. The victim was



standing behind Triplett's sister. To her front, another man made an aggressive

move toward her. Although Triplett's sister "ducked," thus remaining

unharmed, Triplett ran up to the scene. Triplett immediately punched the

victim with such force as to fracture his facial bones and lift him off his feet,

causing the victim to fly backward. When the victim fell, the back of his head

slammed against the concrete curb. Only after hitting the victim did Triplett

turn to strike the man who had "threatened" his sister. Although the second

man lost consciousness briefly, he quickly recovered and ran from the scene.

{¶33} From this evidence, a reasonable factfinder could find that Triplett

intended to cause serious physical harm to the victim, and that the victim's

death proximately resulted from Triplett's act. State v. Brown, 9th Dist. No.

17421, 1996 Ohio App. LEXIS 1150 (Mar. 27, 1996). The evidence was thus

sufficient to establish the elements of felonious assault and involuntary

manslaughter. Dykas, ¶ 17.

{¶34} The jury also acted within itsprerogative to reject Triplett's claim

of "defense of another." The testimony proved Triplett's sister put herself in

harm's way but was never hurt during the melee. Moreover, all of the witnesses,

and Triplett himself, conceded that while the victim had not made any

threatening gestures toward his sister, Triplett attacked the victim first, and did

so with enough force to fracture the victim's facial bones. Dykas, at



¶ 20; State v. Franklin, 11th Dist. No. 2010-G-2979, 2012-Ohio-1267. Indeed,

one of the defense witnesses testified Triplett's punch was the hardest she had

ever seen. Only when the victim was fully incapacitated did Triplett turn to

strike at the man who had actually caused his sister to duck.

{¶35} Based upon the record, Triplett's third and second assignments of

error lack merit. They are consequently overruled.

{136} Triplett's fifth assignment of error states:

"V. The trial court erred by allowing to [sic] the state to

repeatedly elicit evidence of defendant's stale convictions."

{¶37} In this assignment of error, Triplett argues that the trial court

abused its discretion when it overruled his objection to the prosecutor's questions

of him on cross-examination about to his prior criminal record. Because the

prosecutor began with convictions dating from 1998, Triplett asserts the

questions and his answers violated Evid.R. 609(B).

{¶38} Evid.R. 609 addresses impeachment of a witness by evidence of

conviction of a crime, stating in relevant part:

(A)(2) * * * [E]vidence that the accused has been convicted of
a crime is admissible if the crime was punishable by death or
imprisonment in excess of one year pursuant to the law under
which the accused was convicted and if the court determines that
the probative value of the evidence outweighs the danger of unfair
prejudice, of confusion of the issues, or of misleading the jury.

(B) Evidence of a conviction under this rule is not admissible
if a period of more than ten years has elapsed since the date of the
conviction or of the release of the witness from the confinement, or



the termination of probation, or shock probation * * * unless the
court determines, in the interests of justice, that the probative

value ofthe conviction supported by specific facts and circumstances
substantially outweighs its prejudicial effect. (Emphasis added.)

{¶39} Therefore, Evid.R. 609(B) requires a trial court to set forth "specific

facts" on the record that reflect the facts and circumstances justifying the

admission of the "stale" conviction. State v. Shepherd, 8th Dist. No. 81926,

2003-Ohio-3356, ¶ 23, citing State v. Fluellen, 88 Ohio App.3d 18,623 N.E.2d 98

(4th Dist. 1993). Stale convictions, moreover, should be admitted only in rare

circumstances. Id. Nevertheless, a trial court has discretion to determine

whether the evidence should be admitted. State v. Maddox, 8th Dist. No. 72765,

1998 Ohio App. LEXIS 2408 (June 4, 1998); State u. Waldon, 8th Dist. No.

59596, 1991 Ohio App. LEXIS 5303 (Nov. 7, 1991).

{¶40} In this case, the evidence of Triplett's convictions dating from 1998

and 1999 was inadmissible without a determination by the trial court that the

probative value of this evidence outweighed its prejudicial effect. Evid.R. 609(B).

Because the trial court did not make such specific findings before permitting the

state to introduce the evidence, the court clearly erred. Fluellen.

{141} Error in the admission of evidence is harmless, however, if there is

no reasonable possibility that exclusion of the evidence would have affected the

result of the trial. State v. Boczar, 11th Dist. No. 2007-A-0034, 2008-Ohio-834,

¶ 50, citing State v. Webb, 70 Ohio St.3d 325, 335, 638 N.E.2d 1023 (1994), for



the premise that "nonconstitutional error is harmless if there is substantial

other evidence to support the guilty verdict." In order to determine whether the

admission of testimony on the prior convictions is prejudicial, the appellate court

must review that evidence in light of the totality of other evidence properly

introduced by the prosecution at trial. Id. The admission of the testimony

regarding past convictions will be deemed harmless error if there is

overwhelming evidence of guilt. Id.; see also State u. Walker, 8th Dist. No.

94875, 2011-Ohio-1556, ¶ 38.

{¶42} A review of the entire record in this case demonstrates the error was

harmless. The jury could hardly have considered that Triplett was likely to have

committed the offenses in the instant case based upon convictions in 1998 for

promoting prostitution and in 1999 for possession of drugs. In addition, as

previously stated, there was overwhelming evidence of Triplett's guilt.

{¶43} The prosecutor's aim in bringing up Triplett's past, in context,

clearly was in order to impeach Triplett's credibility, as permitted by Evid.R.

609(A); the prosecutor mentioned this during closing arguinent. Moreover, the

trial court twice provided a limiting instruction to the jury about the appropriate

use of the evidence. The jury is presumed to follow the court's instructions.

State u. Ahmed, 103 Ohio St.3d 27, 2004-Ohio-4190, 813 N.E.2d. 637, ¶ 93.



{¶44} Based upon the foregoing, this court declines to find reversible error

occurred in this matter; consequently, Triplett's fifth assignment of error is

overruled.

{¶45} Triplett's tenth assignment of error states:

'X. The state committed prosecutorial misconduct by making

statements not supported by the law or the facts during closing

arguments."

{¶46} In this assignment of error, Triplett argues that the prosecutor's

comments during a portion of his closing argument deprived him of his right to

a fair trial. This court does not agree.

{¶47} The prosecution is normally entitled to a certain degree of latitude

in its concluding remarks. State v. Woodards, 6 Ohio St.2d 14, 26, 215 N.E.2d

568 (1966); State v. Liberatore, 69 Ohio St.2d 583, 589, 433 N.E.2d 561 (1982).

In analyzing a claim of prosecutorial misconduct, the test is "whether remarks

were improper and, if so, whether they prejudicially affected substantial rights

of the accused." State v. Jones, 90 Ohio St.3d 403, 420, 739 N.E.2d 300 (2000),

citing State v. Smith,
14 Ohio St.3d 13, 14, 470 N.E.2d 883 (1984). Therefore,

the focus of the analysis is not on the "culpability of the prosecutor," but, rather,

the impropriety of the remarks and, if improper, their effect on the jury.
Id.

{¶48} Triplet complains that the prosecutor improperly characterized his

"punch" at the victim as "deadly." However, the prosecutor's remarks clearly



were based upon evidence that Triplett's size and weight were significantly

greater than the victim's, and that the force of Triplett's blow fractured several

bones in the victim's face. Regardless of the evidence adduced at trial in Triplett

I, the prosecutor's remarks constituted fair comments on the evidence presented

in this case. State v. Tufts, 8th Dist. No. 94276, 2011-Ohio-73, ¶ 23; State v.

Almashni, 8th Dist. No. 92237, 2010-Ohio-898, ¶ 29-30.

{¶49} Because the prosecutor's comments, therefore, did not rise to the

level of misconduct, Triplett's tenth assignment of error also is overruled.

{¶50} Triplett's fourth and eighth assignments of error state:

"IV. The trial court denied Appellant due process of law by

issuing incomplete and confusing jury instructions.

"VIII.The trial court erred in failing to instruct on lesser included

offenses."

{¶51} Triplett argues that the trial court's instructions to the jury were

flawed in several respects. Because he did not object to the instructions on some

of the grounds that he asserts herein, Triplett claims the trial court committed

plain error in instructing the jury.

{1152} Notice of plain error under Crim.R. 52(B) is to be taken with the

utmost caution, under exceptional circumstances and only to prevent a manifest

miscarriage of justice. State u. Long 53 Ohio St.2d 91, 372 N.E.2d 804 (1978),

at paragraph three of the syllabus. Appellate review of a trial court's jury



instructions is limited to whether the lower court abused its discretion. State v.

Bagwell, 8th Dist. No. 96419, 2011-Ohio-5841, ¶ 20. Furthermore, jury

instructions "may not be judged in artificial isolation but must be viewed in the

context of the overall charge." State v. Price, 60 Ohio St.2d 136, 398 N.E.2d 772

(1979), paragraph four of the syllabus. When viewed in context, the jury

instructions the trial court provided in this case do not rise to the necessary level

to constitute either plain error or an abuse of discretion.

{¶53} Triplett first asserts the trial court gave an improper definition of

the culpability required to establish his guilt of the offense of felonious assault.

"Knowingly" is defined by R.C. 2901.22(B) as follows:

(B) A person acts knowingly, regardless of his purpose, when
he is aware that his conduct will probably cause a certain result or
will probably be of a certain nature. A person has knowledge of
circumstances when he is aware that such circumstances probably

exist.

{154} A review of the instructions the trial court provided in this case

shows the trial court essentially tracked the statutory language. Consequently,

the trial court committed no error, plain or otherwise.

{¶55} Triplett next asserts the trial court acted against this court's

mandate in providing an instruction on "deadly force." In Triplett I, this court

stated in pertinent part:

The record shows that the trial court was concerned that the
victim had died and felt that it was incorrect to instruct on
nondeadly force. However, a failure to instruct on nondeadly force



when the death is the result of one punch places the focus on the
death and not the force used (one punch).

***

*** The ultimate result of death is not the proper focal point
when determining whether to instruct on nondeadly force.
[Citations omitted]. When "there is sufficient evidence on the issue
of self-defense involving non-deadly force * * * the trial court must
instruct the jury on that defense." [Citations omitted.] In this case,
the appropriate instruction would be the defense of another using
nondeadly force. We do not agree that one punch, even when a
death occurs, is comparable to deadly force.

* * * [D]eadly force [is defined] in R.C. 2901.01(A)(2) as "any
force that carries a substantial risk that it will proximately result
in the death of any person." [K]nowingly causing serious harm does
not automatically equate to deadly force.

***

In conclusion, the facts of the case should dictate whether the

nondeadly-force instruction is required. In this case, Triplett's
single punch caused the victim to fall, hit his head, and die. As
tragic as this was, even some of the jurors believed that there was
no intent to kill; consequently, on remand the trial court should
give the instruction on nondeadly force as well as the appropriate
instructions on defense of another, burden of proof, and duty to
retreat. * * * . (Emphasis added.)

{¶56} The foregoing directive from this court permitted the trial court to

consider whether the evidence warranted an instruction on deadly force as well

as nondeadly force. Based upon the evidence presented from both the

prosecution and the defense on retrial, the trial court did not abuse its discretion

in determining that, depending on which version of the incident was believed,

both instructions were appropriate. State u. Williford, 49 Ohio St.3d 247, 251,

551 N.E.2d 1279 (1990).



{¶57} Triplett next asserts that the trial court gave "confusing"

instructions on the defense of another. This assertion also is rejected for two

reasons. First, the record reflects that the trial court crafted the wording so as

to satisfy both the prosecutor and the defense attorney. Second, the instructions

the trial court provided adequately informed the jury that the law permitted

Triplett to use the amount of force in defense of his sister that was justified by

the circumstances. Id., paragraph one of the syllabus.

{¶58} Triplett further asserts that the trial court acted improperly in

listing his convictions while instructing the jury. He acknowledges, however,

that 2 Ohio Jury Instructions, Section 401.25 (2011) provides the trial court with

the discretion to do so. In light of the jury instructions as a whole, this court

cannot find that the trial court abused its discretion in this regard.

{¶59} Triplett claims in his eighth assignment of error that the evidence

warranted a jury instruction on the lesser included offense of reckless homicide.

This claim is rejected.

{¶60} A charge on a lesser included offense is required only when the

evidence presented at trial would reasonably support both an acquittal on the

crime charged and a conviction upon the lesser included offense. State U. Collins,

8th Dist. No. 95415, 2011-Ohio-3241, ¶ 35, citing State v. Thomas, 40 Ohio St.3d

213, 533 N.E.2d 286 (1988), paragraph two of the syllabus. The court must view

the evidence in the light most favorable to the defendant when deciding whether



to instruct the jury on a lesser included offense. State u. Campbell, 69 Ohio

St.3d 38, 630 N.E.2d 339 (1994). An instruction is not warranted, however,

every time "some evidence" is presented on a lesser included offense. State U.

Trimble, 122 Ohio St.3d 297, 2009-Ohio-2961, 911 N.E.2d 242, ¶ 192. A trial

court has discretion in determining whether the record contains sufficient

evidentiary support to warrant a jury instruction on a lesser included offense;

therefore, this court will not reverse that determination absent an abuse of

discretion. State u. Henderson, 8th Dist. No. 89377, 2008-Ohio-1631, ¶ 10.

{¶61} A conviction for reckless homicide requires proof only that the

accused acted recklessly. R.C. 2903.041(A). "A person acts recklessly when,

with heedless indifference to the consequences, he perversely disregards a

known risk that his conduct is likely to cause a certain result or is likely to be of

a certain nature." R.C. 2901.22(C).

{¶62} Triplett's defense was that he acted only to defend his sister with the

appropriate amount of force under the circumstances as he perceived them. See,

e.g., State v. Moss, 10th Dist. No. 05AP-610, 2006-Ohio-1647. Thus, an

instruction on the offense of reckless homicide would have been in contradiction

of the evidence adduced at trial. State v. Kleekamp, 2d Dist. No. 23533, 2010-

Ohio-1906, ¶ 61. The trial court, therefore, did not abuse its discretion in

declining to give such an instruction.



{¶63} Triplett's fourth and eighth assignments of error, accordingly, also

are overruled.

{¶64} In his seventh assignment of error, Triplett states:

"VII. The trial court erred when it failed to make statutorily

necessitated findings before imposing an enhanced penalty for repeat

violent offenders."

{¶65} Triplett argues that the United States Supreme Court's decision in

Oregon u. Ice, 555 U.S. 160, 129 S.Ct. 711, 172 L.Ed.2d 517 (2009), had the effect

of reinstating the sentencing scheme that was declared unconstitutional by the

Ohio Supreme Court in State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, 845

N.E.2d 470, paragraph three of the syllabus. Triplett fails to mention that the

Ohio Supreme Court held otherwise in State u. Hodge, 128 Ohio St.3d 1, 2010-

Ohio-6320, 941 N.E.2d 768, at paragraph two of the syllabus.

{¶66} The Ohio Supreme Court set forth the standard for reviewing felony

sentencing applicable to Triplett's case in State u. Kalish, 120 Ohio St.3d 23,

2008-Ohio-4912, 896 N.E.2d 124. Appellate courts must apply a two-step

approach when analyzing alleged error in a trial court's sentencing, i.e., they

examine the sentencing court's compliance with all applicable rules and statutes

in imposing the sentence to determine whether the sentence is clearly and

convincingly contrary to law, then, if the first prong is satisfied, the trial court's



decision is reviewed under an abuse-of-discretion standard. State v. Richmond,

8th Dist. No. 96155, 2011-Ohio-6450, ¶ 77.

{¶67} In this case, Triplett's sentence is within the statutory range, so it

does not violate the first prong of Kalish. Furthermore, the court acted within

its discretion in sentencing Triplett to an additional ten years for the RVOs.

Richmond, ¶ 80. Consequently, Triplett's seventh assignment of error also is

overruled.

{¶68} Triplett's convictions and sentences are affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into execution. The defendant's

conviction having been affirmed, any bail pending appeal is terminated. Case

remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule

27 of the Rules of Appellate Procedure.

LARRY A. JONES, SR., P.J., and
SEAN C. GALLAGHER, J., CONCUR
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