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INTRODUCTION

This case asks whether Ohio's primary consumer protection statute, the Consumer Sales

Practices Act ("CSPA") applies to mortgage servicing. It does.

That question comes to this Court with the following facts (true for these purposes

because the federal court is considering a motion to dismiss). Defendant HomEq was

responsible for servicing the residential mortgage of Plaintiff Sondra Anderson. HomEq

performed that role because the mortgage was held by a paper entity with no offices or

employees (the mortgage is held by Morgan Stanley Home Equity Loan Trust 2005-2 Mortgage

Pass Through Certificates, Series 2005-2, after transfer from Meritage Mortgage Corporation).

All of Anderson's interactions about her mortgage were with HomEq. HomEq took her

payments and answered any questions she had about the loan. The problem is that HomEq took

over $2,500 of payments, but did not apply them to the outstanding balances for various loan

obligations. Sec. Am. Compl. ¶¶ 23, 25. That allegation states a CSPA claim.

The CSPA is designed to "protect consumers from unscrupulous suppliers in a manner

not afforded under the common law." Elder v. Fischer 129 Ohio App. 3d 209, 214 (1st Dist.

1998). It is a remedial law that must be construed liberally in favor of consumers. Einhorn v.

Ford Motor Co., 48 Ohio St. 3d 27, 29 (1990). The CSPA broadly prohibits unfair or deceptive

acts or practices in connection with the sale or transfer of goods or services for personal, family,

or household purposes. The certified questions ask only whether HomEq was engaged in a

consumer transaction, leaving for later whether it acted unfairly or deceptively. HomEq's

actions comfortably fit that definition-it processed homeowner payments and offered customers

other related services. Like any business that makes money from consumers by handling money

for consumers, HomEq is subject to the CSPA.



STATEMENT OF AMICUS INTEREST

The State has a strong interest in the rigorous and consistent enforcement of Ohio's

consumer protection laws. The State has a particular interest in ensuring that Ohio homeowners

are afforded all protections they are due under the law. Mortgage servicing is a business that

affects thousands of Ohio homeowners. And it is an industry recently under scrutiny by federal

regulators. The same conduct at issue here-misdirecting homeowners' payments-has been the

subject of two recent Federal Trade Commission settlements. The State has a co-equal interest in

regulating bad actors in the mortgage servicing industry.

STATEMENT OF THE CASE AND FACTS

Sondra Anderson bought a house in Norwalk, Ohio in 2005 and financed the purchase

through Meritage Mortgage Corporation. Sec. Am. Compl. ¶ 8. Meritage sold the mortgage to a

holding entity that pools mortgages. Id. ¶ 16; HomEq Br. at 2. Because the pooling entity

existed only on paper, HomEq supplied the servicing. HomEq collected Anderson's payments

and distributed the money to the noteholder, the property insurer, the taxing authorities, and

others. Id. ¶114-16. HomEq provided a helpline and is also responsible for handling Anderson's

questions about the mortgage. Id. ¶ 71. And HomEq had the power to purchase homeowners'

insurance for Anderson if she failed to do so (because it is an obligation she assumed by taking

the mortgage). Id.

These obligations made HomEq, not the noteholder, Anderson's only point of contact

about her mortgage. When Anderson raised concerns about how her money was applied to

various mortgage obligations, she contacted HomEq. Id. at Ex. 3. Anderson has two specific

concerns. One, that HomEq applied her mortgage payments-contrary to law-to mysterious

purposes such as "additional payments" or "other" instead of to her mortgage obligations such as

2



principal, interest, and taxes. Id. at ¶ 23. And two, that HomEq cannot even account for $2,500

entrusted to it for distribution according to her mortgage obligations. Id at ¶ 25.

Anderson's efforts to sort out these problems with HomEq were met mostly with silence.

Id. at ¶ 22. Anderson then sued, raising claims under the CSPA and other theories. After

removal to federal court, HomEq moved to dismiss the CSPA claim. Following some additional

briefing, Judge Carr certified the following questions to this Court:

1. Does the servicing of a borrower's residential mortgage loan constitute a
"consumer transaction" as defined in the Ohio Consumer Sales Practices Act,

O.R.C. § 1345.01(A); and

2. Are entities that service residential mortgage loans "suppliers... engaged in the
business of effecting or soliciting consumer transactions" within the meaning of
the Ohio Consumer Sales Practices Act, O.R.C. § 1345.01(C).

Certification Order, at 4.

The question of whether HomEq's actions were unfair or deceptive is not currently

before the Court. Rather, the certified questions ask whether mortgage servicing and mortgage

servicers are covered by the CSPA.

ARGUMENT

Ohio's Proposition of Law No. I:

The servicing of a residential mortgage loan is a°consumer transaction" under the Ohio

Consumer Sales Practices Act.

A. Mortgage servicing meets the plain definition of a consumer transaction.

A CSPA "consumer transaction" includes "transfer of ... a service ... to an individual

for ... personal use." R.C. 1345.01(A). The facts alleged here-true in the posture of the

case-reveal several services that HomEq provided to Anderson for her personal use.

• HomEq accepted and distributed Anderson's mortgage payments while retaining
discretion regarding applicable fees and penalties. Certification Order, at 2-3.

• HomEq had the power to purchase homeowners' insurance for Anderson. Id.
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• HomEq maintained a call center to answer questions. Id.

• HomEq "held itself out" as having the power to select which customers facing

possible default would get loan modifications. Id.

All of these are services "transferred" to Anderson and for which HoniEq was

compensated out of the stream of Anderson's mortgage payments. Certification Order at 3.

When HomEq processed Anderson's mortgage payments by distributing them to the noteholder,

the taxing authorities, and others, it transferred a service to her. Sec. Am. Compl. ¶¶ 16-18. And

when HomEq responded to Anderson's inquiries about her payment history, it transferred a

service to her. Id. ¶¶ 22-23. When HomEq offered a helpline, it offered Anderson a service. Id.

¶ 71. Anderson's allegations match the statutory requirement that an entity subject to the CSPA

must "transfer ... services" to a consumer. R.C. 1345.01(A).

HomEq eventually sold its servicing rights to another company. Sec. Am. Compl. ¶ 73.

The successor's description of how it continued HomEq's business confirms that the business

offered services to customers like Anderson. The successor details a 15-point "loan servicing

customer commitment plan." Sec. Am. Compl. at Ex. 5. Among these commitments are

promises that it serves customers by:

• posting customer payments "timely";

• providing information about credit counseling services;

• encouraging customers to use its escrowing "service"; and

• offering "flexible options" for making payments.

Id.

All of these services are part of what the successor offers customers when it has the

"privilege" of servicing a loan. Id. These descriptions underscore the conclusion that mortgage

servicing "transfer[s] . .. service[s]" to consumers, and therefore fits the CSPA's defined scope.

4



The close fit of mortgage servicers with the statutory text-covering "transfers . . . of

services ... to consumers"-equals a yes answer to the first certified question. That is why four

federal courts in Ohio that have answered the question side with the consumer and the State here.

Those courts have concluded that mortgage servicing "involve[s] a provision of servicing and

payment collection services, to which the" Act applies.
Jent v. BAC Home Loans Servicing, LP,

No. 1:10-cv-783, 2011 U.S. Dist. LEXIS 79652, *10 (N.D. Ohio July 21, 2011). And that

mortgage servicers do not fall "within the class of persons whose business dealings with

consumers do not constitute `consumer transactions"' under the Act.
Kline v. Mortgage

Electronic Registration System,
No. 3:08-ev-408, 2011 U.S. Dist. LEXIS 60733, * 16 (S.D. Ohio

March 29, 2011); see also Munger v. Deutsche Bank,
No. 11-CV-00585, 2011 U.S. Dist. LEXIS

77790 at *30-31 (N.D. Ohio July 18, 2011);
Dowling v. Litton Loan Servicing, No. 2:05-0098,

2006 U.S. Dist. LEXIS 87098, *43-44 (S.D. Ohio Dec. 1, 2006).

This straightforward analysis that the CSPA applies because HomEq "transfer[ed]"

"services" to Anderson is further confirmed by the types of transactions that do not duck CSPA

scrutiny.

The CSPA covers transactions "whether or not the person deals directly with the

consumer." R.C. 1345.01(C). Even though HomEq and Anderson did not directly negotiate

price and services as would, for example, a car buyer and a dealer, the CSPA still governs the

transfer of services. Ohio authority is plentiful that the CSPA covers indirect transactions. An

assignee of a mortgage can be liable for its own unfair practices even though, by definition, it did

not have the initial contact with the consumer. See R.C. 1345.091(A). A towing company

engaged in a consumer transaction when it removed a customer's vehicle despite no direct

contact between the two. Estep v. Johnson,
123 Ohio App. 3d 307, 319 (10th Dist. 1998). And a
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manufacturer fell within the Act despite an intervening supplier that had the direct customer

contact. Miner v. Jayco, Inc., 6th Dist. No. F-99-001, 1999 Ohio App. LEXIS 3944, * 15 (Aug.

27, 1999). Car dealers also can face CSPA liability even when they are not the final link in the

chain reaching the consumer. See, e.g., Garner v. Borcherding Buic7; Inc., 84 Ohio App. 3d 61,

64 (1st Dist. 1992).

The CSPA even reaches commercial conduct when the consumer is forced into the

transaction. The unwilling tow truck customer is protected from the unscrupulous operator.

Estep,
123 Ohio App. 3d 307. And debt collectors are not immune from the CSPA merely

because their actions are at the behest of another commercial enterprise (what consumer ever

hired a debt collector). Broadnax v. Green Credit Serv., 118 Ohio App. 3d 881, 893 (2d Dist.

1997) ("debt collection actions ... are subject to the provisions of the OCSPA"); Celebrezze v.

United Research, Inc.,
19 Ohio App. 3d 49, 51 (9th Dist. 1984) (debt collector "engaged in ...

consumer transactions (i.e. payment)"); Liggins v. May Co., 337 N.E.2d 816, 818 (Ohio C.P.

1975) (same); Midland Funding LLC v. Brent, 644 F. Supp. 2d 961, 977 (N.D. Ohio 2009) ("the

act of collecting a debt is considered a consumer transaction for the purposes" of the CSPA).

Despite all of this, HomEq protests that it is beyond the reach of the CSPA because it

contracted only with the noteholders and never transferred services to its customers. HomEq Br.

at 10. That is blind to the services-funded by customers' own money-that HomEq provided.

Some of those services, like the helpline, were primarily for the benefit of customers, not

noteholders. Other services, like paying property taxes or homeowner's insurance, benefit both,

but are more fairly categorized as services to the customer because many mortgage contracts

leave to the customer the option of how to pay these costs (escrow or direct payment). HomEq's

insistence that it worked only for the noteholders also sidesteps the debt collection cases, which



place CSPA liability on entities with even less connection to the consumer than mortgage

servicers.

HoniEq's efforts to avoid CSPA coverage are especially troubling because the mortgage

servicing industry leaves consumers with no choice about its services. The CSPA's protective

role is at its apex when the consumer does not choose the partner. With voluntary transactions,

the consumer has the ability to walk away from the supplier if it breaches the CSPA and at least

limit the damage to the initial breach. But no matter how often a consumer's mortgage servicer

breaches the Act-misapplying a payment or charging an illegal fee-the consumer is stuck with

that servicer. The CSPA's statutory protection is especially important when the customer has no

options for disengaging from the wayward servicer. The statute's plain text covers the services

HomEq provided here, and the animating policy of the statute is conspicuous in these forced

relationships.

The CSPA protects consumers from deceptive acts by those who receive consumer

money in exchange for consumer services. HomEq fits that mold. It earns money from

consumer's mortgage payments. And it provides services that primarily benefit the consumer,

such as call-center help and payment distribution.

B. The CSPA's exemption for pure real estate transactions does not exclude mortgage

servicing.

HomEq resists the conclusion of the statutory text by pointing to one narrow exemption

(HomEq does not, though, claim the financial-institutions exemption, which the federal court has

already ruled out, see Cert. Or. at 2). The CSPA "has no application in a`pure' real estate

transaction," Brown v. Liberty Clubs, Inc., 45 Ohio St. 3d 191, 193 (1989), because "[r]eal

estate ... does not fall within the definition of a good, service, franchise or intangible as

provided by the statute," Elder, 129 Ohio App. 3d at 216-17.



HomEq tries to squeeze into this exemption. But the corset is drawn too tight. The pure-

real-estate exemption carves out only those transactions that are "necessary to effectuate a`pure'

real estate transaction." United States Bank v. Amir, 8th Dist. No. 97438, 2012-Ohio-2772, ¶ 42

(collecting cases). Mortgage servicing is hardly necessary to a pure real estate transaction.

Mortgages themselves are not needed to transfer real property interests. Mortgages are only a

convenience that makes these transfers more accessible. And we know that mortgages are not

exempt as part of pure real-estate transactions because the statute tells us so. "[T]ransactions in

connection with residential mortgages" are specifically covered under the CSPA (unless

exempted by an entity exemption if, for example, the loan is from a bank). R.C. 1345.01(A). If

mortgages do not qualify for this exception, mortgage servicing cannot.

HomEq lists case after case about the real-estate exemption, but never confronts the

statute's plain rebuttal of the argument that mortgage servicing cannot qualify for this exemption

because mortgaging itself does not qualify. Indeed, the listed cases prove the State's point, not

HomEq's.

Cases applying the real estate exception mostly track whether the service was

"necessary" for the sale of real estate. The CSPA thus applies to "title companies in the

productions of the closing documents" for a real estate transaction. Prop. Asset Mgmt. v. Shaffer,

3d Dist. No. 14-08-06, 2008-Ohio-4645, ¶ 11; see also ABN AMRO Mortgage Group, Inc. v.

Arnold, 2d Dist. No. 20530, 2005-Ohio-925, ¶ 33. And the CSPA governs mortgage brokers

who arrange mortgages (even before the General Assembly added them explicitly in 2007).

Guth v Allied Home Mortg. Capital Corp., 12th Dist. No. CA2007-02-029, 2008-Ohio-3386, ¶

49; Equicredit Corp. of Am. v. Jackson, 7th Dist. No. 03-MA-191, 2004-Ohio-6376, ¶ 46. The

CSPA also covers developers who sell both a plot and an agreement to build a house (again,



before the General Assembly explicitly dealt with this category in 2012). Frazier v. Rodgers

Builders, 8th Dist. No. 91987, 2010-Ohio-3058, ¶ 43; Saraf v. Maronda Homes, Inc., 10th Dist.

No. 02AP-461, 2002-Ohio-6741, ¶ 41; Fesman v. Berger, 1st Dist. No. C-940400, 1995 Ohio

App. LEXIS 5327, *10-11 (Dec. 6, 1995); Keiber v. Spicer Constr. Co., 85 Ohio App. 3d 391,

396 (2d Dist. 1993). All of these activities are proximate to a real estate transaction, but not

necessary. Mortgage servicing is no closer to the pure buy-sell activity than title work, mortgage

brokering, or house construction.

HomEq lists decisions applying the real-estate exception to closing, escrow,

auctioneering, appraisal, and title services. HomEq Br. at 7-9. But those cases simply reinforce

the insight that only services "necessary" to a real estate transaction are exempt from the CSPA.

At best, the real-estate exception reaches services necessary to complete the sale of property. A

mortgage is not necessary to transfer real property. Therefore mortgage servicing is not

necessary.

HomEq's cases and those we cite do disclose some disagreement in the lower appellate

courts about the status of title work (is it necessary to the real-estate transfer), but even that

divide reinforces the State's point. Even the most expansive appellate court readings of the real-

estate exemption reach only title work. That is, even title work may not be necessary to a real

estate transaction. But accepting the side of the split favorable to HomEq, a mortgage, unlike

title work, is not always needed for the transaction. And mortgage servicing is not always

necessary for a mortgage. HomEq's position is even worse-some of the servicing it provided,

for example paying taxes on behalf of homeowners, is not even necessary to mortgage servicing.

The pure-real-estate exemption fails HomEq for another reason-if a "transaction

invoiv[es] both the transfer of ... services, and the transfer of real property," the CSPA "is

9



applicable to the . . . services portion" of the transaction. Brown, 45 Ohio St. 3d at 195. The

CSPA applies to any "portion of the[] agreement that involve[s] ... provision of services,"

DeLutis v. Ashworth Home Builders, Inc.,
9th Dist. No. 24302, 2009-Ohio-1052, ¶ 14, even if

those services are "inextricably intertwined" with "the sale of real estate." Brown, 45 Ohio St.

3d at 194.

So even if HomEq's services were "intertwined" with the real-estate transfer they would

not qualify for the exemption. And, of course, HomEq was hardly intertwined with Anderson's

house purchase. HomEq only arrived on the scene after the original mortgagee sold the

mortgage and after the new mortgagee delegated the servicing duties to HomEq.
See Sec. Am.

Compl. ¶ 13. HoniEq's servicing was distant and incidental to the real-estate sale, not

intertwined or necessary.

Mortgage servicing-especially the flavor HomEq practiced here-is far removed from

the buy-sell transaction for real property. The plain text covers HomEq's servicing and the real-

estate carve-out does not exempt it.

C. HomEq's legislative history, out-of-state cases, and policy arguments are irrelevant

and mistaken.

HomEq's assorted attacks on the plain conclusion from the statute's plain language all

fall short. None undermines the bottom line that transferring services like payment processing,

helplines, and foreclosure assistance are within the CSPA's reach (liability, of course, is

something to be litigated later).

1. Even if relevant, legislative history confirms that the CSPA covers mortgage

servicing:

The Act's plain language tells us both that the CSPA covers mortgage servicing and that

no exemption changes that conclusion. Legislative history is therefore irrelevant.
State ex rel.

Cordray v. Midway Motdr Sales, Inc.,
122 Ohio St. 3d 234, 2009-Ohio-2610, ¶ 27. HomEq

10



nonetheless insists on browsing legislative history, but that investigation only highlights the

validity of the State's position.

First, HomEq references the 2007 amendment to the CSPA that narrowed the exemption

for financial institutions. By narrowing the exemption, the General Assembly extended the

CSPA to previously exempt entities, such as mortgage brokers. See R.C. 1345.01(A). But both

before and after that expansion, mortgage servicers were covered unless exempted as financial

institutions (an exemption HomEq disclaims). See, e.g., Dowling, 2006 U.S. Dist. LEXIS 87098,

at *43-44 ("If the legislature intended to exempt all loan servicing agents from coverage under

the OCSPA, it would have done so."). The General Assembly did not expand the CSPA to reach

mortgage servicers in 2007 because servicers were already covered. -

HomEq's legislative history tour extends to failed legislation. But the request that the

Court examine 2010 Amended Substituted House Bill 3 only further confirms that the CSPA has

long covered mortgage servicing. That bill would have defined certain mortgage servicing

practices as violating the CSPA (in addition to a new cause of action)-including for the very

allegation of untimely escrow payments alleged here-but would not have altered the definition

of "consumer transaction" or "supplier." See proposed sections 1323.34(A)(7), 1323.34(H), and

1323.361 [Appx. 57-61]. The only fair implication: The drafters believed that the CSPA already

reached mortgage servicers and they were merely making more specific the species of prohibited

conduct.

Of course, in Ohio, the "act of refusing to enact a law ... has utterly no legal effect, and

thus has utterly no place in a serious discussion of the law."
Rice v. CertainTeed Corp., 84 Ohio

St. 3d 417, 421 (1999) (alteration in original and citation omitted); see also Wallace v. Ohio

Dep't of Commerce,
96 Ohio St. 3d 266, 2002-Ohio-4210, ¶ 29 n.8 ("[a] legislature does not ...

11



express its will by failing to legislate") (emphasis sic). But HomEq is the one that insists on

reviewing failed legislation.

2. HomEq's featured non-Ohio authorities draw on dissimilar statutes, and
authorities in still other states hold mortgage servicers liable.

HomEq largely dodges Ohio authority, pointing instead to "well-reasoned" opinions out

of Minnesota. HomEq Br. at 11. But the Minnesota statute limits consumer transactions to "the

sale of any merchandise," Minn. Stat. § 325F.69, while Ohio includes the sale or transfer of

services or goods. R.C. 1345.01(A). The Minnesota statute is narrower because it arguably

excludes transaction with no direct consumer-seller interface. Those decisions should not guide

an Ohio court.

Similar statutory differences undercut HomEq's citations to Texas and Virginia

decisions. See Tex. Bus. & Comm. Code Ann. § 17.45 ("Consumer" defined as one who "seeks

or acquires by purchase or lease"); Va. Code Ann. § 59.1-198 (consumer transaction means "the

advertisement, sale, lease, license or offering for sale, lease or license"). Plus, the Texas

decision rests on an exception not shared by Ohio-that loans are exempt from the statute. See,

e.g., Federal Deposit Ins. Corp. v. Munn, 804 F.2d 860, 864 (5th Cir. 1986).

These out-of-state cases are poor guides for Ohio. Still, if HomEq wants to compare non-

Ohio authorities, there are plenty holding that mortgage servicers are subject to state consumer-

protection statutes. See e.g. Gonzalez v. Wilshire Credit Corp., 25 A.3d 1103 (N.J. 2011)

(servicer is subject to New Jersey Consumer Frauds Act when negotiating loan modifications);

Vassalotti v. Wells Fargo Bank, 732 F. Supp. 2d 503, 510-11 (E.D. Pa. 2010) (servicer can be

liable under Pennsylvania Unfair Trade Practice and Consumer Protection Law); Young v. Wells

Fargo & Co., 671 F. Supp. 2d 1006, 1023-24 (S.D. Iowa 2009) (servicer can be liable under

California Unfair Competition Law); Birkholm v. Washington Mutual Bank, 447 F. Supp. 2d

12



1158, 1165-66 (W.D. Wash 2006) (mortgage holder acting as a servicer can be liable under

Washington Consumer Protection Act); In re Hart, 246 B.R. 709, 734-36 (Bankr. D. Mass.

2000) (servicer can be liable under Massachusetts Consumer Protection Act).

The appropriate guide here is the text of the CSPA. The text confirms that the Act

reaches the kinds of transactions in the complaint.

3. Other regulation of mortgage servicing is irrelevant, but supports the State's

position nonetheless.

HomEq suggests that other regulation of its industry is a reason to read the CSPA

narrowly. Not so. Tellingly, HomEq never argues that any state or federal law preempts the

CSPA's regulation of mortgage servicers. And both state and federal law actually disclaim

preemption. Revised Code 1345.95 is explicit that CSPA remedies "are in addition to remedies

otherwise available for the same conduct." And federal law notes that a Consumer Financial

Protection Bureau rule does not preempt a state law if the state law provides greater consumer

protection. 12 U.S.C. 5551(a)(2). Because HoniEq is unwilling to suggest state or federal

preemption, its catalogue of other regulations is window dressing-it has no legal consequence

to this case.

HomEq's catalogue-meant to suggest that this Court read the CSPA narrowly-also

butts up against numerous examples of industries regulated both by the CSPA and other state or

federal law. Examples include car dealers, hospitals, nursing homes, and for-profit schools. All

are subject to the CSPA despite other significant regulation. See Whitaker v. M.T. Auto., Inc.,

I11 Ohio St. 3d 177, 185, 2006-Ohio-5481, ¶ 32 (applying CSPA to automobile dealer); Curl v.

Volkswagen of America, Inc., 114 Ohio St. 3d 266, 2007-Ohio-3609, ¶¶ 22-24 ("longstanding

Ohio jurisprudence provides that purchasers of automobiles may assert a contract claim" against

automobile dealers under federal law); Summa Health System v. Viningre, 140 Ohio App. 3d

13



780, 795 (9th Dist. 2000) (holding that "[w]hile transactions with physicians are exempted from

the CSPA, a transaction between a service provider such as a hospital and the consumer is not

clearly exempted."); Bramberger v. Toledo Hosp., No. 3:10-cv-1626, 2012 U.S. Dist. LEXIS

136486, * 1(S.D. Ohio Sept. 24, 2012) (federal law also regulates hospitals); Dayspring of

Miami Valley v. James Carmean, 2d Dist. No. 2007 CA 28, 2007-Ohio-7159, ¶ 37 (CSPA

applies to nursing homes); R.C. 3721, et. seq. (regulating nursing homes); Malone v. Academy of

Court Reporting, 64 Ohio App. 3d 588, 594 (10th Dist.1990) (CSPA is "applicable by its own

terms" to misrepresentations by educational institutions); 34 C.F.R. 668.71 (also regulating

misrepresentation by educational institutions).

If there is any lesson to draw from the federal regulation of mortgage servicing, it is that

the CSPA compliments federal regulation of mortgage servicers. The CSPA points to federal

law (and the Federal Trade Commission) as a guide for deciding which practices are unfair or

deceptive. See R.C 1345.02(C). And the Federal Trade Commission has sued and settled with

several mortgage servicers for the same conduct alleged here-misstating accounts and not

properly applying payments: Fed. Trade Comm'n v. EMC Mortgage Corp., E.D. Texas No.

4:08-cv-338, available at: http://www.ftc.gov/os/caselist/0623031/index.shtm (last visited Oct. 4,

2012); U.S. v. Fairbanks Capital Corp, et al., D. Mass No. 03-12219, available at:

http://www.ftc.gov/os/caselist/0323014.shtm (last visited Oct. 4, 2012).

Other regulations compliment, but do not crowd out, the CSPA. HomEq does not

seriously contend otherwise.
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Ohio's Proposition of Law No. II:

A company that offers mortgage servicing to homeowners is a"supplier" under the Ohio

Consumer Sales Practices Act

The analysis of the second certified question hinges almost entirely on the answer to the

first. If mortgage servicing is a consumer transaction, HomEq is certainly a supplier as it is in

the business of effecting those consumer transactions. HomEq at least seems to agree that

question two turns on the answer to question one, as it devotes only a few paragraphs to the

second certified question.

HomEq's lone stand-alone argument on this question contends that the mortgage

originator-not the servicer-effects (that is, achieves or brings about) the mortgage servicing

transaction. HomEq Br. at 14-15. That makes little sense. If the mortgage originator kept the

servicing in house, it would effect (bring about) consumer transactions when it, for example, set

up escrow payments or initiated loan modifications. That the originator delegated the servicing

to a third party like HomEq does not change the analysis. HomEq effected consumer

transactions when it processed consumers' payments, set up help lines, and initiated loan

modifications.

Cases considering whether debt collectors effect a transaction further rebut HomEq's

argument. Those decisions treat debt collectors as entities "engaged in the business of effecting

consumer transactions." E.g., Celebrezze, 19 Ohio App. 3d at 51.

HomEq's argument is simply another way of saying that it does not fit the statute because

it works for the noteholder, not the customer. But that argument has been rebutted above, as the

CSPA text (the transaction needs only provide a service to the customer and the provision need

not be direct), the cases (involuntary transactions like debt collection are still covered), and the
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policy (commercial enterprises cannot duck CSPA liability by subcontracting consumer

transactions) all run the other way.

CONCLUSION

The Court should answer "yes" to the two certified questions and confirm that mortgage

servicers are "suppliers" engaged is a "consumer transaction."
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As Passed by the House

128th General Assembly

Regular Session

2009-2010

Am. Sub. H. B. No. 3

Representatives Foley, Driehaus

Cosponsors: Representatives Heard, Skindell, Stewart, Yuko, Hagan, Harris,

Williams, B., Williams, S., Yates, Luckie, Patten, Slesnick, Ujvagi, Letson,

Harwood, Boyd, Weddington, Winburn, Pryor, Murray, Mallory, Domenick,

DeBose, Brown, Chandler, DeGeeter, Dyer, Gerberry, Koziura, Lundy, Pillich

A BILL -

To amend sections 109.572, 1181.05, 1181.21, 1321.52, 1

1322.05, and 5713.03 and to enact sections 2

1323.01, 1323.02, 1323.04 to 1323.11, 1323.20 to 3

1323.36, 1323.361, 1323.37, 1323.99, 2303.33, 4

2308.01, 2308.02, 2308.021, and 2308.03 of the 5

Revised Code to declare a six-month moratorium on 6

mortgage foreclosures, to require registration of 7

residential mortgage servicers, to regulate 8

residential mortgage servicers, to establish a 9

database to track foreclosures, to adopt 10

procedures and requirements related to residential 11

foreclosure actions, to adopt civil and criminal . 12

penalties for violations of the bill's provisions, 13

and to terminate the moratorium provisions of this 14

act six months after its effective date by 15

repealing section 2308.03 of the Revised Code on 16

that date. 17

BE IT ENACTED BY THE GENERAL ASSEMBLY OF. TIiE STATE OI= OHIO:
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Section 1.
That sections 109.572, 1181.05, 1181.21, 1321.52, 18

19
1322.05, and 5713.03 be amendedand sections 1323.01, 1323.02,

20
1323.04, 1323.05, 1323.06, 1323.07, 1323.08, 1323.09, 1323.10,

21
1323.11, 1323.20, 1323.21, 1323.22, 1323.23, 1323.24, 1323.25,

1323.26, 1323.27, 1323.28, 1323.29, 1323.30, 1323.31, 1323.32, 22
23

1323.33, 1323.34, 1323.35, 1323.36, 1323.361, 1323.37, 1323.99,

2303.33, 2308.01, 2308.02, 2308.021, and 2308.03 of the Revised 24

25

26
Sec. 109.572. (A)(1) Upon receipt of a request pursuant to

section 121.08, 3301.32, 3301.541, or 3319._39.of the Revised Code, 27

28
a completed form prescribed pursuant to division (C)(1) of this

29
section, and a set of fingerprint impressions obtained in the

30
manner described in division (C)(2)of this section, the

31
superintendent of the bureau of criminal identification and

investigation shall conduct a criminal records check in the manner 32

described in division (B) of this section to determine whether any 33

34
information exists that indicates that the person who is the

subject of the request previously has been convicted of or pleaded 35

36
guilty to any of the following:

37
(a) A violation of section 2903.01, 2903.02, 2903.03,

38
2903.04„ 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34,

39
2905.01, 2905.02, 2905.05, 2907.02, 2907.03, 2907.04, 2907.05,

40
2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22, 2907.23,

41
2907.25, 2907.31, 2907.32, 2907.321, 2907.322, 2907.323, 2911.01,

42
2911.02, 2911.11, 2911.12, 2919.12, 2919.22, 2919.24, 2919.25,

Code be enacted to read as follows:

2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.04, 2925.05,

2925.06, or 3716.11 of the Revised Code, felonious sexual

43

44

45
penetration in violation of former section 2907.12 of the Revised

46
Code, a-violation of section 2905.04 of the Revised Code as it

47
existed prior to July 1, 1996, a violation of section 2919.23 of

48
the Revised Code that would have been a violation of section
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2905.04 of the Revised Code as it existed prior to July 1, 1996, 49

50
had the violation been committed prior to that date, or a

violation of section 2925.11 ofthe Revised Code that is not a 51

minor drug possession offense;
52

(b) A violation of an existing or former law of this state, 53

54
any other state, or the United States that is substantially

equivalent to any of the offenses listed in division (A)(1)(a) of 55

56
this section.

(2) On receipt of a request pursuant to section 5123.081 of 57

the Revised Code with respect to an applicant for employment in 58

59
any position with the department of mental retardation and

60
developmental disabilities, pursuant to section 5126.28 of the

Revised Code with respect tb an applicant for employment in any 61

62
position witha county board of mental retardation and

developmental disabilities, or pursuant to section 5126.281 of the 63

64
Revised Code with respect to an applicant for employment in a

65
direct services position with an entity contracting with a county

66
board for employment, a completed form.prescribed pursuant to

67
division (C)(1) of this section, and a set of fingerprint

impressions obtained in the manner described in division (C)(2) of 68

69
this section, the superintendent of the bureau of criminal

identification and investigation shall conduct a criminal records 70

check. The superintendent shall conduct the criminal records check 71

72
in the manner described in division (B) of this section to

73
determine whether any information exists that indicates that the

person who is the subject of the request has been convicted of or 74

75
pleaded guilty to any of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03,

2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34,

2903.341, 2905.01, 2905.02, 2905.04, 2905.05, 2907.02, 2907.03,

2907.04, 2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.12,

2907.21, 2907.22, 2907.23, 2907.25, 2907.31, 2907.32, 2907.321,

76

77

78

79

80
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2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12, 81

2919.22, 2919.24,.2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 82

2925.03, or 3716.11 of the Revised Code; 83

(b) An existing or former municipal ordinance or law of this 84

state, anyother state, or the United States that is substantially 85

equivalent to any of the offenses listed in division (A)(2)(a) of 86

this section. 87

(3) On receipt of a request pursuant to section 173.27, 88

173.394,3712.09, 3721.121, or 3722.151 of the Revised Code, a 89

completed form prescribed pursuant to division (C)(1) of this 90

section, and a set of fingerprint impressions obtained in the 91

manner described in division (C)(2) of this section, the 92

superintendent of the bureau of criminal identification and 93

investigation shall conduct a criminalrecords check with respect 94

to any person who has applied for employment iin a position for 95

which a criminal records check is required by those sections. The 96

superintendent shall conduct the criminal records check in the 97

manner described in division (B) of this section to determine 98

whether any information exists that indicates that the person who 99

is the subject of the request previously has been convicted of or 100

pleaded guilty to any of the following: 101

(a) A violation of section 2903.01, 2903.02, 2903.03, 102

2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34, 103

2905.01, 2905.02, 2905.11, 2905.12, 2907.02, 2907.03, 2907.05, 104

2907.06, 2907.07, 2907.08, 2907.09, 2907.12, 2907.25, 2907.31, 105

2907.32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 106

2911.12, 2911.13, 2913.02, 2913.03, 2913.04, 2913.11,.2913.21, 107

2913.31, 2913.40, 2913.43, 2913.47, 2913.51, 2919.25, 2921.36, 108

2923.12f 2923.13, 2923.161, 2925.02, 2925.03, 2925.11, 2925.13, 109

.2925.22, 2925.23, or 3716.11 of the RevisedCode; 110

(b) An existing or former law of this state, any other state, 111

or the United States that is substantially equivalent to any of 112
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the offenses listed in division (A) (3) (a) of this section. 113

114
(4) On receipt of a request pursuant to section 3701.881 of

the Revised Code with respect to an applicant for employment with 115

116
a home health agency as a person responsible for the care,

117
custody, or control of a child, a completed form prescribed

118
pursuant to division (C)(1) of this section, and a set of

119
fingerprint impressions obtained in the manner described in

division (C)(2) of this section, the superintendent of the bureau 120

121
of criminal identification and investigation shall conduct a

122
criminal records check. The superintendent shall conduct the

123
criminal records check in the manner described in division (B) of

124
this section to determine whether any information exists that

125
indicates that the person who is the subject of the request

126
previously has been convicted of or pleaded guilty to any of the

127
following:

128
(a) A violation of section 2903.01, 2903.02, 2903.03,

129
2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34,

130
2905.01, 2905.02, 2905.04, 2905.05, 2907.02, 2907.03, 2907.04,

131
2907.05, 2907.06, 2907.07, 2907.08,.2907.09, 2907.12, 2907.21,

132
2907.22, 2907.23, 2907.25, 2907.31, 2907.32, 2907.321, 2907.322,

133
2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12, 2919.22,

134
2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03,

135
2925.04, 2925.05, 2925.06, or 3716.11 of the Revised Code or a

136
violation of section 2925.11 of the Revised Code that is not a

137
minor drug possession offense;

138
(b) An existing or former law of this state, any other state,

139
or the United States that is substantially equivalent to any of

140
the offenses listed in division (A)(4)(a) of this section.

141
(5) On receipt of a request pursuant to section 5111.032,

5111.033, or 5111.034 of the Revised Code, a completed form 142
143

prescribed pursuant to division (C)(1) of this section, and a set
144

of fingerprint impressions obtained in the manner described in
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division (C)(2) of this section, the superintendent of the bureau 145

of criminal identificationand investigation shall conduct a 146

147
criminal records check. The superintendent shall conduct the

criminal records check in the manner described in division (B) of 148

this section to determine whether any information exists that 149

150
indicates that the person who is the subject of the request

previously has been convicted of, has pleaded guilty to, or has 151

been found eligible for intervention in lieu of conviction for any 152

153
of the following:

154
(a) A violation of section 2903.01, 2903.02, 2903.03,

155
2903.04, 2903.041, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21,

156
2903.34, 2905.01, 2905.02, 2905.05, 2905.11, 2905.12, 2907.02,

157
2907.03, 2907.04, 2907.05, 2907.06, 2907.07, 2907.08,.2907.09,

158
2907.21, 2907.22, 2907.23, 2907.24, 2907.25, 2907.31, 2907.32,

2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 159
160

2911.13, 2913.02, 2913.03, 2913.04, 2913.11, 2913.21, 2913.31,
161

2913.40, 2913.43, 2913.47, 2913.48, 2913.49, 2913.51, 2917.11,
162

2919.12, 2919.22, 2919.24, 2919.25, 2921.13, 2921.36, 2923.02,

2923.12, 2923.13, 2923.161, 2923.32, 2925.02, 2925.03, 2925.04, 163

2925.05, 2925.06., 2925.11, 2925.13, 2925.14, 2925.22, 2925.23, or 164

165
3716.11 of the Revised Code, felonious sexual penetration in

166
violation of former section 2907.12 of the Revised Code, a

167
violation of section 2905.04 of the Revised Code as it existed

168
prior to July 1, 1996, a violation of section 2919.23 of the

Revised Code that would have been a violation of section 2905.04 169

170
of the Revised Code as it existed prior to July 1, 1996, had the

171
violation been committed prior to that date;

(b) An existing or former law of this state, any other state, 172

173
or the United States that is substantially equivalent to any of

174
the offenses listed in division (A)(5)(a) of this section.

175
(6) On receipt of a request pursuant to section 3701.881 of

the Revised Code with respect to an applicant for employment with 176
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a home health agency in a position that involves providing direct 177

care to an older adult, a completed form prescribed pursuant to 178

179
division (C)(1) of this section, and a set of fingerprint

impressions obtained in the manner described in division (C)(2) of 180

181
this section, the superintendent of the bureau of criminal

identification and investigation shall conduct a criminal records 182

check,. The superintendent shall conduct the criminal records check 183

184
in the manner described in division (B) of this section to

determine whether any information exists that indicates that the 185
186

person who is the subject of the request previously has been

convicted of or pleaded guilty to any of the following: 187

188
(a) A violation of section 2903.01, 2903.02, 2903.03,

189
2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34,

190
2905.01, 2905.02, 2905.11, 2905.12, 2907.02, 2907.03, 2907.05,

191
2907,.06, 2907.07, 2907.08, 2907.09, 2907.12, 2907.25, 2907.31,

2907.32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 192
193

2911.12, 2911.13, 2913.02, 2913.03, 2913.04, 2913.11, 2913.21,
194

2913.31, 2913.40, 2913.43, 2913:47, 2913.51, 2919.25, 2921.36,

2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.11, 2925.13, 195
196

2925.22, 2925.23, or 3716.11 of the Revised Code;

197
(b) An existing or former law of this state, any other state,

198
or the United States that is substantially equivalent to any of

199
the offenses listed in division (A)(6)(a) of this section.

(7) When conducting a criminal records check upon a request 200

pursuant to section 3319.39 of the Revised Code for an applicant 201

202
who is a teacher, in addition to the determination made under

203
division (A)(1) of this section, the superintendent shall

204
determine whether any information exists that indicates that the

205
person who is the subject of the request previously has been

convicted of or pleaded guilty to any offense specified in section 206

207
3319.31 of the Revised Code.

208
(8) On receipt of a request pursuant to section 2151.86 of
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the Revised Code, a completed form prescribed pursuant to division 209

(C)(1) of this section, and a set of fingerprintimpressions 210

obtained in the manner described in division (C)(2) of this 211

212
section, the superintendent of the bureau of criminal

identification and investigation shall conduct a criminal records 213

check in the manner described in division (B) of this section to 214

determine whether any information exists that indicates that the 215

216
person who is the subject of the request previously has been

217
convicted of or pleaded guilty to any of the following:

(a) A violation of section 959.13, 2903.01, 2903.02, 2903.03, 218

219
2903.04, 2903.11, 2903.12, 2903.13, 2903.15, 2903.16, 2903.21,

2903.211, 2903.22, 2903.34, 2905.01, 2905.02, 2905.05, 2907.02, 220
221

2907.03, 2907.04, 2907.05, 2907.06, 2907.07, 2907.08, 2907.09,

2907.21, 2907.22, 2907.23, 2907.25, 2907.31, 2907.32, 2907.321, 222

2907.322, 2907.323, 2909.02, 2909.03, 2909.22, 2909.23, 2909.24, 223
224

2911.01, 2911.02, 2911.11, 2911.12, 2913.49, 2917.01, 2917.02,

2919.12, 2919.22, 2919.24, 2919.25, 2923.12, 2923'.13, 2923.161, 225

2925.02, 2925.03, 2925.04, 2925.05, 2925.06, 2927.12, or 3716.11 226

of the Revised Code, a violation of section 2905.04 of the Revised 227

228
Code as it existed prior to July 1, 1996, a violation of section

2919.23 of the RevisedCode that would have been a violation of 229

230
section 2905.04 of the Revised Code as it existed prior to July 1,

231
1996, had the violation been committed prior to that date, a

232
violation of section 2925.11 of the Revised Code that is not a

233
minor drug possession offense, two or more OVI or OVUAC violations

234
committed within the three years immediately preceding the

submission of the application or petition that is the basis of the 235

236
request, or felonious sexual penetration in violation of former

237
section 2907.12 of the Revised Code;

238
(b) A violation of an existing or former law of this state,

239
any other state, or the United States that is substantially

equivalent to any of the offenses listed in division (A)(8)(a) of 240
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241

(9) Upon receipt of a request pursuant to section 5104.012 or 242

5104.013 of the Revised Code, a completed form prescribed pursuant 243

244
to division (C)(1) of this section, anda set of fingerprint

impressions obtained in the manner described in division (C)(2) of 245

246
this section, the superintendent of the bureau of criminal

identification and investigation shall conduct a criminal records 247

check in the manner described in division (B) of this section to 248

determine whether any information exists that indicates that the 249

person who is the subject of the request has been convicted of or 250

251
pleaded guilty to any of the following:

252
(a) A violation of section 2903.01, 2903.02, 2903.03,

2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.22, 253
254

2903.34, 2905.01, 2905.02, 2905.05, 2907.02, 2907.03, 2907.04,
255

2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22,

2907.23, 2907.25, 2907.31, 2907.32, 2907.321, 2907.322, 2907.323, 256

257
2911.01, 2911.02, 2911.11, 2911.12, 2913.02, 2913.03, 2913.04,

2913.041, 2913.05, 2913.06, 2913.11, 2913.21, 2913.31, 2913.32,' 258

259
2913.33, 2913.34, 2913.40, 2913.41, 2913.42, 2913.43, 2913.44,

2913.441, 2913.45, 2913.46, 2913.47, 2913.48, 2913.49, 2919.12, 260
261

2919.22, 2919.24, 2919.25, 2921.11, 2921.13, 2923.01, 2923.12,

2923.13, 2923.161, 2925.02, 2925.03, 2925.04, 2925.05, 2925.06, or 262

263
3716.11 of the Revised Code, felonious sexual penetration in

violation of former section 2907.12 of the Revised Code, a 264

265
violation of section 2905.04 of the Revised Code as it existed

266
prior to July 1, 1996, a violation of section 2919.23 ofthe

Revised Code that would have been a violation of section 2905.04 267

ofthe Revised Code as it existed prior to July 1, 1996, had the 268

269
violation been committed prior to that date, a violation of

270
section 2925.11 of the Revised Code that is not a minor drug

possession offense, a violation of section 2923.02 or 2923.03 of 271

272
the Revised Code that relates to a crime specified in this
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division, or a second violation of section 4511.19 of the Revised 273

Code within five years of the date of application for licensure or 274

275
certification.

(b) A violation of an existing or former law of this state, 276

any other state, or the United States that is substantially 277

equivalent to any of the offenses or violations described in 278

division (A)(9)(a) of this section. 279

(10) Upon receipt of a request pursuant to section 5153.111 280

of the Revised Code, a completed form prescribed pursuant to 281

282
division (C)(1) of this section, and a set of fingerprint

impressions obtained in the manner described in division (C)(2) of 283

this section, the superintendent of the bureau of criminal 284

identification and investigation shall conduct a criminal records 285

check in the manner described in division (B) of this section to 286

287
determine whether any information exists that indicates that the

288
person who is the subject of the request previously has been

convicted of or pleaded guilty to any of the following: ^ 289

(a) A violation of section 2903.01, 2903.02, 2903.03, 290

2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21,. 2903.34, 291

2905.01, 2905.02, 2905.05; 2907.02, 2907.03, 2907.04, 2907.05, 292

2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22, 2907.23, 293
294

2907.25, 2907.31, 2907.32, 2907.321, 2907.322, 2907.323,.2909.02,

2909.03, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12, 2919.22, 295

2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 296

2925.04, 2925.05, 2925.06, or 3716.11of the Revised Code, 297

298
felonious sexual penetration in violation of former section

2907.12 of the Revised Code, a violation of section 2905.04 of the 299

Revised Code as it existed prior to July 1, 1996, a violation of 300

section 2919.23 of the Revised Code that would have been a 301

violation of section 2905.04 of the Revised Code as it existed 302

prior to July 1, 1996, had the violation been committed prior to 303

that date, or a violation of section 2925.11 of the Revised Code 304
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that is not a minor drug possession offense; 305

(b) A violation of an existing or former law of this state, 306

any other state, or the United States thatis substantially 307

equivalent to any of the offenses listedin division (A)(10)(a) of 308

309
this section.

(11) On receipt of a request for a criminal records check 310

from an individual pursuant to section 4749.03 or 4749.06 of the 311

Revised Code, accompanied by a completed copy of the form 312

prescribed in division (C)(1) of this section and a set of 313

fingerprint impressions obtained in a manner described in division 314

(C)(2) of this section, the superintendent of the bureau of 315

criminal identification and investigation shall conduct a criminal 316

records check in the manner described in division (B) of this 317

section to determine whether any information exists indicating 318

that the person who'is the subject of the request has been 319

convicted of or pleaded guilty to a felony in this state or in any 320

other state. If the individual indicates that a firearm will be 321

carried in the course of business, the superintendent shall 322

require information from the federal bureau of investigation as 323

described in division (B)(2) of this section. The superintendent 324

shall report the findings of the criminal records check and any 325

information the federal bureau of investigation provides to the 326

director of public safety. 327

328
(12) On receipt of a request pursuant to section 1321.37,

1322.03, 1322.031, 1323.23, or 4763.05 of the Revised Code, a 329

completed form prescribed pursuant to division (C)(1) of this 330

section, and a set of fingerprint impressions obtained in the 331

manner described in division (C)(2) of this section, the 332

superintendent of the bureau of criminal identification and 333

investigation shall conduct a criminal records check with respect 334

to any person who has applied for a license, permit, or 335

certification from the department of commerce or a division in the 336
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department. The superintendent shallconduct the criminal records 337

check in the manner described in division (B) of this section to 338

determine whether any information exists that indicates that the 339

340
person who is the subject of the request previously has been

341
convicted of or pleaded guilty to any of the following: a

342
violation of section 2913.02, 2913.11, 2913.31, 2913.51, or

343
2925.03 of the Revised Code; any other criminal offense involving

344
theft, receiving stolen property, embezzlement, forgery, fraud,

passing bad checks, money laundering, or drug trafficking, or any 345

346
criminal offense involving money or securities, as set forth in

Chapters 2909., 2911., 2913., 2915., 2921., 2923., and 2925. of 347

the Revised Code; or any existing or former law of this state, any 348

other state, or the United States that is substantially equivalent 349

350
to those offenses.

351

352
(13) On receipt of a request for a criminal records check

353
from the treasurer of state under section 113.041 of the Revised

354
Code or from an individual under section 4701.08, 4715.101,

355
4717.061, 4725.121, 4725.501, 4729.071, 4730.101, 4730.14,

356
4730.28, 4731.081, 4731.15, 4731.171, 4731.222, 4731.281,

357
4731.296, 4731.531, 4732.091, 4734.202, 4740.061, 4741.10,

358
4755.70, 4757.101, 4759.061, 4760.032, 4760.06, 4761.051,

4762.031, 4762.06, or 4779.091 of the Revised Code, accompanied by 359

a completed form prescribed under division (C)(1) of this section 360

and a set of fingerprint impressions obtained in the manner 361
362

described in division (C)(2) of this section, the superintendent

of the bureau of criminal identification and investigation shall 363

364
conduct a criminal records check in the manner described in

365
division (B) of this section to determine whether any information

366
exists thah indicates that the person who is the subject of the

367
request has been convicted of or pleaded guilty to any criminal

offense in this state or any other state. The superintendent shall 368

send the results of a check requested under section 113.041 of the 369
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Revised Code to the treasurer of state and shall send the results 370

of a check requested under any of the other listed sections to the 371

licensing board specified by the individual in the request. 372

373

374
(14) On receipt of a request pursuant to section 1121.23,

1155.03, 1163.05, 1315.141, 1733.47, or 1761.26 of the Revised 375

Code, a completed form prescribed pursuant to division (C)(1) of 376

this section, and a set of fingerprint impressions obtained in the 377

manner described in division (C)(2) of this section, the 378

379
superintendent of the bureau of criminal identification and

investigation shall conduct a criminal records check in the manner 380

described in division (B) of this section to determine whether any 381

382
information exists that indicates that the person who is the

subject of the request previously has been convicted of or pleaded 383

guilty to any criminal offense under any existingor former law of 384

385
this state, any other state, or the United States.

386
(15) Not later than thirty days after the date the

superintendent receives a request of a type described in division 387

(A) (1) , (2), (3), (4), (5), (6), (7), (8), (9), (10), (11), (12), 388

or (14) of this section, thecompleted form, and the fingerprint 389

impressions, the superintendent shall send the person, board, or 390

391
entity that made the request any information, other than

information the dissemination of which is prohibited by federal 392

393
law, the superintendent determines exists with respect to the

person who is the subject of the request that indicates that the 394

person previously has been convicted of or pleaded guilty to any 395

offense listed or described in division (A)(1), (2); (3), (4), 396

(5) (6) (7), (8), (9), (10), (11), (12), or (14) of this 397

section, as appropriate. The superintendent shall send the person, 398

399
board, or entity that made the request a copy of the list of

400
offenses specified in division (A)(1), (2), (3), (4), (5), (6),

401
(7) (g), (9), (10), (11), (12), or (14) of this section, as
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appropriate. If the request was made under section 3701.881 of the 402

403
Revised Code with regard to an applicant who may be both

404
responsible for the care, custody, or control of a child and

405
involved in providing directcare to an older adult, the

superintendent shall provide a list of the offenses specified in 406

407
divisions (A)(4) and (6) of this section.

408
Not later than thirty days after the superintendent receives

a request for a criminal records check pursuant to section 113.041 409

410
of the Revised Code, the completed form, and the fingerprint

411
impressions, the superintendent shall send the treasurer of state

412
any information, other than information the dissemination of which

is prohibited by federal law, the superintendent determines exist 413

414
with respect to the person who is the subject of the request that

415
indicates that the person previously has been convicted of or

pleaded guilty to any criminal offense in this state or any other 416
417

state.
418

(B) The superintendent shall conduct any criminal records

419
check requested under section 113.041, 121.08, 173.27, 173.394,

420
1121.23, 1155.03, 1163.05, 1315.141, 1322.03, 1322.031, 1323.23.

421
1733.47, 1761.26, 2151.86, 3301.32, 3301.541, 3319.39, 3701.881,

422
3712.09, 3721.121, 3722.151, 4701.08, 4715.101, 4717.061,

4725.121, 4725.501, 4729.071,4730.101, 4730.14, 4730.28, 423
424

4731.081, 4731.15, 4731.171, 4731.222, 4731.281, 4731.296,

4731.531, 4732.091, 4734.202, 4740.061, 4741.10, 4749.03, 4749.06,, 425
426

4755.70, 4757.101, 4759.061, 4760.032, 4760.06, 4761.051,
427

4762.031, 4762.06, 4763.05, 4779.091, 5104.012, 5104.013,
428

5111.032, 5111.033, 5111.034, 5123.081, 5126.28, 5126.281, or

429
5153.111 of the Revised Code as follows:

(1) The,superintendent shall review or cause to be reviewed 430

any relevant information gathered and compiled by the bureau under 431

division (A) of section 109.57 of the Revised Code that relates to 432
433

the person who is the subject of the request, including, if the
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434
criminal records check was requested under section 113.041,

435
121.08, 173.27, 173.394, 1121.23 i1S5.03 1163.05 1315.141

436
.1321.37, 1322.03, 1322.031, 1323 23 1733 47, 1761.26. 2151.86,

3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121, 3722.151, 437

4749.03, 4749.06, 4763.05, 5104.012, 5104.013, 5111.032, 5111.033,438

5111.034, 5123.081, 5126.28, 5126.281, or 5153.111 of the Revised 439

Code, any relevant information contained in records that have been 440

441
sealed under section 2953.32 of the Revised Code;

442

(2) If the request received by the superintendent asks for 443

444
information from the federal bureau of investigation, the

445
superintendent shall request from the federal bureau of

446
investigation any information it has with respect to the person

447
who is the subject ofthe request, including fingerprint-based

448
checks of national crime information databases as described in 42

449
U.S.C. 671 if the request is made pursuant to section 2151.86,

450
5104.012, or 5104.013 of the Revised Code or if any other Revised

Code section requires fingerprint-based checks of that nature, and 451

452
shall review or cause to be reviewed any information the

superintendent receives from that bureau.
453

454
(3) The superintendent or the superintendent's designee may

455
request criminal history records from other states or the federal

456
government pursuant to the national crime prevention and privacy

457
compact setforth in section 109.571 of the Revised Code.

458
(C)(1) The superintendent shall prescribe a form to obtain

the information necessary to conduct a criminal records check from 459

460
any person for whom a criminal records check is requested under

461
section 113.041 of the Revised Code or required by section 121.08,

462
173.27, 173.394,. 1121.23, 1155.03, 1163.05, 1315.141, 1322.03,

463
1322.031, 1323.23. 1733.47, 1761.26, 2151.86, 3301.32, 3301.541,

464
3319.39, 3701.881, 3712.09, 3721.121, 3722.151, 4701.08, 4715.101,

465
4717.061, 4725.121, 4725.501, 4729.071, 4730.101, 4730.14,
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466
4730.28, 4731.081, 4731.15, 4731.171, 4731.222, 4731.281,

4731.296, 4731.531, 4732.091, 4734.202, 4740.061, 4741.10, 467

4749.03, 4749.06, 4755.70, 4757.101, 4759.061, 4760.032, 4760.06, 468

4761.051, 4762.031, 4762.06, 4763.05, 4779.091, 5104.012, 469

5104.013, 5111.032, 5111.033, 5111.034, 5123.081, 5126.28, 470
471

5126.281, or 5153.111 of the Revised Code. The form that the

472
superintendent prescribes pursuant to this division may be in a

tangible format, in an electronic format, or in both tangible and 473

474

475
electronic formats.

(2) The superintendent shall prescribe standard impression

476
sheets to obtain the fingerprint impressions of any person for

477
whom a criminal records check is requested under section 113.041

478
of the Revised Code or required by section 121.08, 173.27,

173.394, 1121.23, 1155.03, 1163.05, 1315.141, 1322.03, 1322.031, 479
480

1323.23, 1733.47, 1761.26, 2151.86, 3301.32, 3301.541, 3319.39,

3701.881, 3712.09, 3721.121, 3722.151, 4701.08, 4715.101, 481
482

4717.061, 4725.121, 4725.501, 4729.071, 4730.101, 4730.14,
483

4730.28, 4731.081, 4731.15, 4731.171, 4731.222, 4731.281,
484

4731.296, 4731.531, 4732.091, 4734.202, 4740.061, 4741.10,
485

4749.03, 4749.06, 4755.70, 4757.101, 4759.061, 4760.032, 4760.06,
486

4761.051, 4762.031, 4762.06, 4763.05, 4779.091, 5104.012,
487

5104.013, 5111.032, 5111.033, 5111.034, 5123.081, 5126.28,
488

5126.281, or 5153.111 of the Revised Code. Any person for whom a
489

records check is requested under or required by any of those
490

sections shall obtain the fingerprint impressions at a county

sheriff's office, municipal police department, or any other entity 491
492

with the ability to make fingerprint impressions on the standard
493

impression sheets prescribed by the superintendent. The office,
494

department, or entity may charge the person a reasonable fee for

495
making the impressions. The standard impression sheets the

496
superintendent prescribes pursuant to this division may be in a

497
tangible format, in an electronic format, or in both tangible and

498
electronic formats.
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(3) Subject to division (D) of thi.s section, the 499

500
superintendent shall prescribe and charge a reasonable fee for

501
providing a criminal records check requested under section

502 -
113.041, 121.08, 173.27, 173.394, 1121.23, 1155.03, 1163.05,

1315.141, 1322.03, 1322.031, 1323.23. 1733.47, 1761.26, 2151.86, 503

3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121, 3722.151, 504
505

4701.08, 4715.101, 4717.061, 4725.121, 4725.501, 4729.071,

4730.101, 4730.14, 4730.28, 4731.081, 4731.15, 4731.171, 4731.222, 506
507

4731.281, 4731.296, 4731.531, 4732.091,.4734.202, 4740.061,

4741.10, 4749.03, 4749.06, 4755.70, 4757.101, 4759.061, 4760.032, 508

4760.06, 4761.051, 4762.031, 4762.06, 4763.05, 4779.091; 5104.012, 509

5104.013, 5111.032, 5111.033, 5111.034, 5123.081, 5126.28, 510

5126.281, or 5153.111 of the Revised Code. The person making a 511

criminal records request under any of those sections shall pay the 512

513
fee prescribed pursuant to this division. A person making a

514
request under section 3701.881 of the Revised Code for a criminal

records check for an applicant who may be both responsible for the 515

516
care, custody, or control of a child and involved in providing

direct care to an older adult shall pay one fee for the request. 517

In the case of a request under section 1121.23, 1155.03, 1163.05, 518

519
1315.141, .1733.47, 1761.26, or 5111.032 of the Revised Code, the

520
fee shall be paid in the manner specified in that section.

521

522
(4) The superintendent of the bureau of criminal

523
identification and investigation may prescribe methods of

524
forwarding fingerprint impressions and information necessary to

conduct a criminal records check, which methods shall include, but 525

not be limited to, an electronic method.
526

527
(D) A determination whether any information exists that

528
indicates that a person previously has been convicted of or

529
pleaded guilty to any offense listed or described in division

(A) (1) (a) or (b), (A) (2) (a) or (b), (A) (3) (a) or (b) , (A) (4) (a) or 530
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531
(b) , (A) (5) (a) or (b) , (A) (6) (a) or (b) , (A) (7) , (A) (8) (a) or (b) ,

(A) (9) (a) or (b) , (A) (10) (a) or (b) , (A) (12) , or- (A) (14) of this 532

533
section, or that indicates that a person previously has been

convicted of or pleaded guilty to any criminal offense in this 534

state or any other state regarding a criminal records check of a 535

536
type described in division (A)(13) of this section, and that is

made by,the superintendent with respect to information considered 537

538
in a criminal records check in accordance with this section is

539
valid for the person who is the subject of the criminal records

540
check for a period of one year from the date upon which the

superintendent makes the determination. During the period in which 541

542
the determination in regard to a person is valid, if another

543
request under this section is made for a criminal records check

for that person, the superintendent shall provide the information 544

545
that is the basis for the superintendent's initial determination

at a lower fee than the fee prescribed for theinitial criminal 546

54 7
records check.

548
(E) As used in this section:

(1) "Criminal records check" means any criminal records check 549

conducted by the superintendent of the bureau of criminal 550

551
identification and investigation in accordance with division (B)

552
of this section.

(2) "Minor drug possession offense" has the same meaning as 553

554
in section 2925.01 of the Revised Code.

555
(3) "Older adult" means a person age sixty or older.

556
(4) "OVI or OWAC violation" means a violation of section

557
4511.19 of the Revised Code or a violation of an existing or

558
former law of this state, any other state, or the United States

that is substantially equivalent to section 4511.19 of the Revised 559
560

Code.



Am. Sub. H. B. No. 3 Page 19
As Passed by the House

Sec. 1181.05.
(A) As used in this section, "consumer finance 561

company" means any person required to be licensed or registered 562

under Chapter 1321., 1322., 1323.. 4712., 4727., or 4728. or 563

sections 1315.21 to 1315.30 of the Revised Code. 564

(B) Neither the superintendent of financial institutions nor 565

any other employee of the division of financial institutions shall 566

do any of the following: be interested, directly or indirectly, in 567

568
any bank, savings and loan association, savings bank, credit

union, or consumer finance company, that is under the supervision 569

570
of the superintendent of financial institutions; directly or

indirectly borrow money from any such financial institution or 571

company; serve as a director or officer of or be employed by any 572

such financial institution or company; or own an equity interest 573

in any such financial institution or company. For purposes of this 574

section, an equity interest does not include the ownership of an 575

576
account in amutual savings and loan association or in a savings

577
bank that does not have permanent stock or the ownership of a

share account in a credit union.
578

(C) Subject to division (G) of this section, an employee of 579

the division of financialinstitutions may retain any extension of 580

credit that otherwise would be prohibited by division (B) of this 581

section if both of the following apply: 582

(1) The employee obtained the extension of credit prior to 583

October 29, 1995, or the commencement of the employee's employment 584

with the division, or as a result of a change in the employee's 585

586
marital status, the consummation of a merger, acquisition,

transfer of assets, or other change in corporate ownership beyond 587

the employee's control, or the sale of the extension of credit in 588

589
the secondary market or other business transaction beyond the

590
employee's control.

(2) The employee liquidates the extension of credit under its 591
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592
original termsand without renegotiation.

If the employee chooses to retain the extension of credit,
593

594
the employee shall immediately provide written notice of the

Thereafter, the employeevi
595

sor.retention to the employee's super
in any decision,tini

596
gpashall be disqualified from partic

that may affect thati

597

onexamination, audit, or other act
598

particular creditor.

an employee off this section
599,

(D) Subject to division (G) o
retain any ownership ofmai

600
yonsthe division of financial institut

li 601a
or beneficial interest in the securities of a financ

that is under the
602

institution or consumer finance company

ial institutions, or of ai
603

nancsupervision of the division of f
tion orit 604u

holding company or subsidiary of such a financial inst

which ownership or beneficial interest otherwise would be
company

605

,
if the ownership ortion

606
,

prohibited by division (B) of this sec

loyee throughemh
607

pebeneficial interest is acquired by t
or the199529b

608
,,erinheritance or gift, prior to Octo

t with the division, or as 609
commencement of the employee's employmen

rital status or the'
610

s maa result of a change in the employee
orts 611,

consummation of a merger, acquisition, transfer of asse

other change in corporate ownership beyond the employee's control.
612

If the employee chooses to retain the ownership or beneficial

f

613

614
interest, the employee shall immediately provide written notice o

Thereafter, theri'
156

.sos supervthe retention to the employee
rticipating in any decision,

616
employee shall be disqualified from pa

affect the issuer oft math
617

yaexamination, audit, or other action
hip of or beneficial

618
the securities. However, if the owners

uent disqualificationeb
619

qsinterest in the securities and the su
ee's ability to performlo

620
yrequired by this division impair the emp

be ordered to divest self
621

the employee's duties, theemployee may
ities 622.

of the ownership of or beneficial interest in the secur

(E) Notwithstanding division (B) of this section, an employee
623
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624
of the division of financial institutions may have an indirect

625
interest in the securities of a financial institution or consumer

626
finance company that is under the supervision of the division of

financial institutions, which interest arises through ownership of 627

or beneficial interest in the securities of a publicly held mutual 628

fund or investment trust, if the employee owns or has a beneficial 6
629

30
interest in less than five per cent of the securities of the

631
mutual fundor investment trust, and the mutual fund or investment 632

trust is not advised or sponsored by a financial institution or
633

consumer finance company that is under the supervision of the 634

division of financial institutions. If the mutual fund or
635

investment trust is subsequently advised or sponsored by a
63b

financial institution or consumer finance company that is under 637

the supervision of the division of financial institutions, the

employee shall immediately provide written notice of the ownership 638

of or beneficial interest in the securities to the employee's 6
639

40
supervisor. Thereafter, the employee shall be disqualified from

641
participating in any decision, examination, audit, or other action 642

that may affect the financial institution or consumer finance 643

company. However, if the ownership of or beneficial interest in 644

the securities and the subsequent disqualification required by 645

this division impair the employee's ability to perform the 646

employee's duties, the employee may be ordered to divest self of 647

the ownership of or beneficial interest in the securities.

648
(F)(1) For purposes of this section, the interests of an 649

employee's spouse or dependent child arising through the ownership

or control of securities shall be considered the interests of the 650
651

employee, unless the interests are solely the financial interest 652

and responsibility of the spouse or dependent child, the interests 653

are not in any way derived from the income, assets, or activity of 654

the employee, and any financial or economic benefit from the
655

interests is for the personal use of the spouse or dependent 656

child.
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657
(2) If an employee's spouse or dependent child obtains

interests arising through the ownership or control of securities 658
659

and, pursuant todivision (F)(1) of this section, the interests
660

arenot considered the interests of the employee, the employee

shall immediately provide written notice of the interests to the 661
662

employee's supervisor. Thereafter, the employee shall be
663

disqualified from participating in any decision, examination,

664
audit, or other action that may affect the issuer of the

665
securities.

(G) For purposes of divisions (C) and (D) of this section,

both of the following apply:

(1) With respect to any employee of the former division of

consumer finance who, on the first day of the first pay period

commencing after the effective date of this section, becomes an

employee of the division of financial institutions, the employee's

employment with the division of financial institutions is deemed

to commence on the first day of the first pay period commencing

after the effective date of this section.

666

667

668

669

670

671

672

673

674

675
(2) With respect to any employeewho, on October 29, 1995,

became an employee of the division of financial institutions, the 676
677

employee may, notwithstanding divisions (C) and (D) of this
678

section, retain any extension of credit by a consumer finance
679

company that was obtained at any time prior to the first day of
680

the first pay period commencing after the effective date of this
681

section, or retain any ownership of or beneficial interest in the
682

securities of a consumer finance company, or of a holding company
683

or subsidiary of such a company, that was acquired at any time

prior to the first day of the first pay period commencing after 684
685

the effective date of this section. If the employee chooses to

retain the extension of credit orthe ownership or beneficial .686
687

interest, the employee shall comply with divisions (C) and (D) of
688

this section.
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Sec. 1181.21.
(A) As used in this section, "consumer finance 689

company" has the same meaning as in section 1181.05 of the Revised 690

691
Code.

(B) The superintendent of financial institutions shall see 692

that the laws relating to consumer finance companies are executed 693

694
and enforced.

(C) The deputy superintendent for consumer finance shall be 695

696
the principal supervisor of consumer finance companies. In that

697
position the deputy superintendent for consumer finance shall,

notwithstanding section 1321.421, division (A) of section 1321.76, 698

699
and sections 1321.07, 1321.55, 1322.06, 1323.30. 4727.05, and

700
4728:05 of the Revised Code, beresponsible for conducting

701
examinations and preparing examination reports under those

702
sections. In addition, the deputy superintendent for consumer

finance shall, notwithstanding sections 1315.27, 1321.10, 1321.43, 703

1321.54, 1321.77, 1322.12, 1323.29. 4712.14, 4727.13, and 4728.10 704

705
of the Revised Code, have the authority to adopt rules and

706
standards in accordance with those sections. In performing or

707
exercising any of the examination, rule-making, or other

regulatory functions, powers, or duties vested by this division in 708

709
the deputy superintendent for consumer finance, the deputy

710
superintendent for consumer finance shall be subject to the

711
control of the superintendent of financial institutions and the

712
director of commerce.

Sec. 1321.52.
(A)(1) No person, on that person's own behalf 713

,.c #. 714
or on behalf of any other person,

without having first obtained a certificate of registration from

the division of financial institutions^

715

716

717
shall advertise, solicit, or hold out that the

718
person is engaged in the business of making loans secured by a
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mortgage on a borrower's real estate which is other than a first
719

720
the real estate-lien on

721

eLcedit, e^ ^n
722

_ ..1. ]vwtigf .
723

eL

d a certificate of reaistration isi
724

ssue(2) Each person

subject to all the rules prescribed under sections 1321.51 to
725

d Codei
726

.se1321.60 of the Rev

ided in division 727(1) Exce t as otherwise prov^l^- . ..,^^(B)

s^ a uerson who at 728
(E)(2) of this section anv loan made to pe*

-'-'-19'- of the loan is a resident of thisstate a3^e 729
the time aa^e

is considered as made within this state and subject to the laws of
730

this state, regardless of any statement in the contract or note to
731

732
the contrary.

) If a loan is primarilv secured by a lien on real propertv
733

(2

in another state and that loan is arranaed by a mortaaae loan
734

r licensed by another state the borrower may desianatet
735

ooria.na

action be aoverned by the law where the real propertv ist
736

ransthe

f the other state has consumer protection laws coverinad
737

ilocate

the borrower that are applicable to the transaction.
738

(C) A registrant may make unsecured loans, loans secured by a
739

mortgage on a borrower's real estate which is a first lien or
740

other than a first lien on the real estate, loans secured by other
741

than real estate, and loans secured by any combination of
742

mortgages and security interests, on terms and conditions provided
743

by sections 1321.51 to 1321.60 of the Revised Code.
744

(D)(1) If a lender that is subject to sections 1321.51 to
745

1321.60 of the Revised Code makes a loan in violation of division
746

(A)(1) of this section, the lender has no right to collect,
747

receive, or retain any interest or charges on that loan.
748

(2) If a registrant applies to the division for a renewal of
749
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the registrant's certificate after the date required by division 750

(A)(4) of section 1321.53 of the Revised Code, but prior to the 751

first day of August of that year, and the division apprOves the 752

application, division (D)(1) of this section does not apply with 753

respect to any loan made by the registrant while the registrant's 754

certificate was expired.
755

Sec. 1322.05.
(A) No registrant shallconduct business in 756

757
this state, unless the registrant maintains a net worth of at

least fifty thousand dollars and has obtained and maintains in 758

effect at all times a corporate surety bond issued by a bonding 759

company or insurance company authorized to do business in this 760

761
state. Thebond shall be in favor of the superintendent of

financial institutions and in the penal sum of at least €^ one 762

763
hundred thousand dollars and an additional penal sum of.ten

thousand dollars for each location, in excess of one, at which the 764

registrant conducts business. The term of the bond shall coincide 765

with the term of registration. A copy of the bond shall be filed 766

767
with the superintendent. The bond shall be for the exclusive

768
benefit of any buyer injured by a violation by an employee,

769
licensee, or registrant of any provision of sections 1322.01 to

770
1322.12 of the Revised Code. The aggregate liability of the

corporate surety for any and all breaches of the conditions of the 771

772
bond shall not exceed the penal sum of the bond.

(B)(1) The registrant shall give notice to the superintendent 773

by certified mail of any action that is brought by a buyer against 774

775
the'registrant or loan officer of the registrant alleging injury

by a violation of any provision of sections 1322.01 to 1322.12 of 776

the Revised Code, and of any judgment that is entered against the 777

registrant or loan officer of the registrant by a buyer injured by 778

a violation of any provision of sections 1322.01 to 1322.12 of the 779

780
Revised Code. The notice shall provide details sufficient to

781
identify the action or judgment, and shall be filed with the
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782
superintendent within ten days after the commencement of the

783
action or notice to the registrant of entry of a judgment.

(2) A corporate surety, within ten days after it pays any
784

claim or judgment, shall give notice to the superintendent by
785

86
certified mail of the payment, with details sufficient to identify

7

the person and the claim or judgment paid.
787

(C) Whenever the penal sum of the corporate surety bond is
788

reduced by one or more recoveries or payments, the registrant
789

790
shall furnish a new or additional bond under this section, so that

791
the total or aggregate penal sum of the bond or bonds equals the

sum required by this section, or shall furnish an endorsement
792

executed by the corporate surety reinstating the bond to the
793

required penal sum of it.
794

(D) The liability of the corporate surety on the bond to the
795

superintendent and to any buyer injured by a violation of any
796

797
provision of sections 1322.01 to 1322.12 of the Revised Code shall

not be affected in any way by any misrepresentation, breach of
798

warranty, or failure to pay the premium, by any act or omission
799

upon the part of the registrant, by the insolvency or bankruptcy
800

801
of the registrant, or by the insolvency of the registrant's

estate. The liability for any act or omission that occurs during
802

803
the term of the corporate surety bond shall be maintained and in

effect for at least two years afterthe date on which the
804

805
corporate surety bond is terminated or canceled.

(E) The corporate surety bond shall not be canceled by the
806

registrant or the corporate surety except upon notice to the
807

superintendent by certified mail, return receipt requested. The
808

809
cancellation shall not be effective prior to thirty days after the

superintendent receives the notice.
810

(F) No registrant shall fail to comply with this section. Any
811

registrant that fails to comply with this section shall cease all
812
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813
mortgage broker activity in this state until the registrant

814
complies with this section.

815
Sec . 1323 01 (A) As used in this chapter:

816
1"Mort a e servicer" or"servicer" means a person who

en a es directl or indirectl whether for com ensation ain for 817

818
another or on the person's own behalf in the business of

receivin scheduled eriodic a ents from a borrower ursuant to 819

820
the terms of a residential mort a e loan includin amounts

621
received for de osit in an escrow account and a 1 in those

822
ents received toward rinci al interest, and other

823
obli ations of the borrower includin amounts to be aid from an

824

825
escrow account.

"Mort a e servicer" includes a erson who makes or holds a

826
loan if that p erson also services

the loan.

827
Mortaaae servicer does not include any of the followina:

828
a The federal de osit insurance corporation or the

829
resolution trust co oration in connection with assets ac uired

assi ned sold, or transferred ursuant to the "Federal Deposit 830

831
Insurance Corooration Act " 64 Stat 873 (1950) 12 U.S.C.

832
1823(c) or as receiver or conservator of an insured depositorv

833
institution-

834
b The overnment national mort a e association the federal

835
national mortgage association the federal home loan mortaaae

corporation, the resolution trust

deposit insurance coruoratio

assianment sale

in

cor oration or the federal 836

any case in which the 837

of the mortoaae 838or transfer of the servicincr
839

loan is preceded bv:

i Termination of the contract for servicin the loan for
840

841
cause-

842
iiCommencement of lpiroceeclin-S for bankru tc of the



Page 28
Am. Sub. H. B. No. 3
As Passed by the House

servicer;
843

) Commencement of proceedinasbv the federal de osit(
844

iii

e cor oration or the resolution trust cor oration for
845

insuranc

torship or receivershio of the servicer or an entitv bv
846

conserva

which the servicer is owned or controlled.
847

c The national credit union administration in connection
848

ts ac uired assi ned sold, or transferred pursuant to
849

with asse

or as a receiver or conservator of an insured credit
l law

850
,federa

union-
851

oolitical subdivision or any public agency of thed) A
852

ny(

IInited States or anv state.
853

t a e lender" means a person en a ed in the business
) "M

854
or(2
residential mortgage loans for comipensation or aain.

ki
855

ngof ma

(3) "Residential mortaaae" and "residential mortaaae loan"
856

bli ation to a a sum of money evidenced by a note and
857

mean an o

d b a lien u on real ro ert located within this state
858

secure

four or fewer residential units and includes such an
i int

859
ga ncon

n on a residential condominium or coo erative unit.
tii

860
ogaobl

(4) Emplovee means an individual for whom a person pavs a
861

salarv pavs social securitV and unemplovment taxes.
862

wa e or

rovides workers' com ensation covera e and withholds local
863

and federal income taxes. "Emnloyee" includes anytt
864

eas

idual who acts as an operations manager of a re istereddii
865

vn

servicer but for whom the servicer is orevented by law
866

mortaaae

from making income tax withholdinas. .
867

(5) Operations manager" means the emnlovAe or owner
868

res onsible for the ever da o erations compliance re uirements
869

nd manaaement of a reaistrant or applicant
870

a

(6) Suborime loan" or "suborime mortgage" mea ns a -
871

residential mort a e loan ori inated between Januar 1 2001 and
872



Am. Sub. H. B. No. 3
As Passed by the House

Page 29

873
Januar 1 2009 in which the difference between the annual

ercenta e rate for the loan and the federal home loan mort a e 874

875
cor oration primary mort a e market survey rate for a com arable

transaction as of the date the interest rate is set is greater 876

than one and one-half ercenta e pgAnts if the loan is a first 877

mort a e loan or three and one-half ercenta e oints if the loan 878

879
is a mortaaae loan in a subordinate position.

880
7"Unoccu ied ro ert " means a ro ert intended for

881
residential occu anc that is not occu ied b the owner of the

882
iproperty or the owner's tenant.

883
8"Su erintendent of financial institutions" or

"su erintendent" includes the de ut su erintendent for consumer 884
885

finance as rovided in section 1181.21 of the Revised Code.

886
(9) Short sale means a transaction in which the pronertv

887
that is the sub'ect of a mort a e transaction is sold for an

888
amount that is less than the amount of the debtor's outstandina

obliaation under themortaaae transaction.
889

890
10 "De ositor institution" means an entit chartered and

891
lawfully doing business under the authorit of an law of this

892
state another state or the United States as a bank, savinas

bank trust comoanv or savinas and loan association "Deuositorv 893

894
institution" does not mean the holdin com an of such an

895

896
institution.

11) Credit union means an entitv chartered under Chaoter

897
1733. of the Revised Code or under similar laws of another state

898
or theUnited States. "Credit union" includes a credit union

899
service or anization consistin of multi le credit unions.

(B) Sections 1323.01 to 1323.11 of the Revised Code shall be 900

901
known as the "s ecial program to reduce foreclosures act."

902
( C )( 1 ) The director of commerce may act through staff and

903
those under the director's control, includina the deputv
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superintendent for consumer financ(a as rovided in section 1181.21 904

905
of the Revised Code.

2 The director maado t rules pursuant to Cha ter 119. of 906

907
the Revised Code for the administration and enforcement of

908
sections 1323.02 1323.05 and 1323.06 of the Revised Code.

909
Sec . 1323 . 02 . (A) At least sixty days nrior to filina a

910
com laint to initiate a foreclosure action that involves a

911
residential mort a e loan on ro ert occu ied b an owner or a

912
tenant of that owner a mort a e servicer shall rovide the

borrower with a notice to inform the borrower of the amount due to 913

the lender and the availabilit of resources to avoidforeclosure. 914

This notice shall be on a form the director of commerce rescribes 915

916
and shall include all of the followin

917
1 An itemization of all past due amounts causing the loan

918
to be in default;

919
2An itemization of any other charges that the borrower

920
must pay in order to be current on loan pavments;

921
3 A statement that the borrower ma have o tions available

922
other than foreclosure, and that the borrower may discuss .

available options with the mort a e lender the mort a e servicer 923

or a counselor aooroved by the United States department of housina 924

925
and urban develooment;

926
4 The address, tele hone number and other contact

information for the mort a e lender, the mort a e servicer, or an 927

928
a ent for either of them who is authorized to work with the

929
borrower to avoid foreclosure;

930
( 5 ) The address tele hone number, and other contact

931
information for the de artment of job and famil services

932
includirg the follovring web site address: www.OhioMeansJObs.com•

933
( 6 ) The name, address, tele hone number, and other contact
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information for one or more United States deoartment of housina
934

and urban development ao^roved counseling aaencies operatina to
935

assist borrowers in Ohio to avoid foreclosure-
936

17 The address tele hone number, and other contact
937

information for the consumer complaint sections of the division of
938

financial institutions in the Ohio de artment of commerce and the.
939

940
Ohio attorney aeneral:

(8) The followina informationorominentlv dis la ed:
941

"YOU HAVE THE RIGHT TO REMAIN IN THIS PROPERTY DURING THE
942

FORECLOSURE PROCEEDINGS AND AFTER THE SHERIFF'S SALE UNTIL A COURT
943

944
SALET .HECONFIRMS

ADDRESS OF PROPERTY
...........................

945

(9) Other information the director considersnecessarv and
946

947
includes on the form.

(B) The mort a e servicer shall mail the notice this section
948

re uires to the last known address of the borrower and shall
949

evidence the mailing b
a certificate of mailing from the United

950

States uostalservice.
951

Sec . 1323 04 (A) Within three business davs after mailina
952

the notice section 1323.02 of the Revised Code re uires a
953

mort a e servicer shall file with the administrative director of
954

the Ohio su reme court the date the notice was mailed to the
955

borrower and unless prohibited bv state or federal law, anv
956

additional information the administrative director re uests.
957

(B) Within seven days after.entering into a modification
958

a reement a mort a e servicer shall notif the administrative
959

director of the nature and terms of an a reement with a borrower
960

961
to do anv of the following:

(1) Reduce or foreao anv fees or arrearaaes, including
962

acce tance of a deed in lieu of foreclosure
963
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964
(2) Alter the terms of the residential mortgage loan

965
acTreement by a reduction in interest rate lessenina of monthlv

a ent increase in the term for re a ent deferment of interest 966

or other navment or alteration of a variable rate adjustment 967

968
date

3 Refinance the loan under new terms.
969

( C ) Any notice or filin this section re uires shall be made 970

in an electronic format as the administrative director. rescribes 971

972
and contain the name and address of the borrower the name and

address of the mortgage servicer and the name and address of the 973

974
holder ofthe mortaaae.

D The administrative director shall include all information 975

received ursuant to thisseetion in the state foreclosure 976
977

database develo ed and maintained ursuant to section 1323.07 of

the Revised Code. This information shall be available for review 978
979

h the state foreclosure revention project as described in

section 1323.06 of the Revised Code.
980

981
Sec . 1323 . 05 . (A) The director of commerce shall adont

982
com rehensive minimum loan modification standards by rule to

983
advise mort a e servicers of modification alternatives and to use

to evaluate the loan modification efforts of mort a e servicers. 984

The director shall desi n the standards to reflect modification 985

986
alternatives that would kee a borrower in the borrower's home

when the antici ated recover under a loan modification or workout 987

lan is reater than the anticipated recovery through foreclosure 988
989

on a net present value basis.

(B) The loan modification standards adopted ursuant to this 990

section shall include some combination of the followin features: 991

992

993
1 An interest rate reduction as needed , for a fixed term
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of at least five vears;

2 An extension of the amortization eriod for the loan

termto not more than forty ears from the ori inal date of the

loan;

3 Deferral of some ortion of the rinci al amount of the

un aid rinci al balance until maturity of the loan•

(4) Reduction of princinal;

5 Com liance with a federall mandated loan modification

nroaram•

( 6 ) Other factors the director determines are a ro riate

which ma include efforts im lemented in other states that have

resulted in a reduction in foreclosures.

Sec. 1323.06.

"state foreclosure

for

mortaaae foreclosure

encouraae viable

foreclosures

nroiect. the

department of

The director of commerce shall

nrevention nroiect"

establish the

to collect residential

information track loss mitiaation efforts,

loan modifications, and seek solutions to avoid

residential mortgage loans.

director

housina

In develonina the

ma include in ut from the United States

and urban development-anproved housing

counselors communit or anizations state a encies includin the

Ohio attorne eneral mort a e lenders mort a e servicers and

any other annronriate neYSORS.

Sec . 1323 07 (A) The director of commerce shall design and

develo in consultation with the administrative director of the

Ohio su reme court, the state foreclosure database to track

residential mort a e foreclosure information and to romote the

efforts of the state foreclosure revention ro'ect. Not later

than October 1. 2009 the administrative director of the Ohio

su reme court shall im lement the database.

Page 33

994

995

996

997

998

999

1000

1001

1002

1003

1004

1005

1006

1007

1008

1009

1010

1011

1012

1013

1014

1015

1016

1017

1018

1019

1020

1021

1022
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erson shall have access to the stateforeclosure
(B) No

1023
p

e exce t the followinindividuals or the individual's
tabd

1024
asa

d re resentative: the administrative director of the Ohio
t

1025
edesigna

court the director of commerce the su erintendent of
1026

su reme

l institutions the Ohio attorney eneral and the clerki
1027

afinanc

f common leas for the ur oses described in section
t

1028
oof a cour

2303.33 of the Revised Code.
1029

An information rovided for inclusion in the state
1030

C

e database is exclusivel for the use and ur oses ofl
1031

osurforec

the state foreclosure revention ro'ect. The database is not a
1032

ublic record sub'ect to section 149.43 of the Revised Code and
1033

ation rovided for and included in the database may not
i f

1034
ormnthe

losed except as this section provides. Any mortaaaedb
1035

isce

hall have access only to the information submitted with
i

1036
cer sserv

respect to its own loans.
1037

(D) Providina information as this chaoter reouires for
1038

n the state foreclosure database does not violate anyi
1039

on iinclus

w 'oertainina to financial x^rivacv.A mortgage servicerl
1040

astate

shall be held harmless for an alle ed breach of rivac ri hts of
1041

with res ect to the information the mort a e servicer
1042

a borrower

rovides in accordance with this chapter.
1043

p

1323 08 (A) The director of commerce annuallv shall
1044

Sec

re ort to the general assembly describing the o erationit
1045

asubm

of the state foreclosure revention ro'ect. The director shall
1046

t information in the reoort in aaareaat"e form and mav
1047

resen

the number of borrowers hel ed the effectiveness of thedl
1048

euinc

reventin foreclosure, recommendations for furtherid
1049

nsfun

efforts needed to reduce foreclosures, and any other a re ated
1050

tion the director determines is ertinent or that thef
1051

ormain

aeneral assemblv reauests.
1052

B In re arin the re ort the director shall review
1053
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information rovided in the state foreclosure database to
1054

f the following:ll
1055

odeterminea

1 Whether the loss miti ation programs and efforts
1056

effectively address loan default issues-
1057

(2) The most effective means for establishing successful
1058

foreclosure alternatives including loan modification proarams•
1059

3 Which rocedures best com ort with a servicer's
1060

rs to lessen losses resultinti
from borrower 1061

onvesobli ation to

defaults.
1062

Sec. 1323.09.
The su erintendent of financial institutions in 1063

the de artment of commerce shall review the information in the
1064

reclosure database to determine whether any mortaaaeft
1065

oesta

servicer has failed to provide disclosures or information this
1066

chapter reauires or is not acting in good faith to orovide
1067

borrowers with an effective method to discuss a ent o tions for
1068

past due amounts and alternatives to foreclosure. If the
1069

su erintendent determines that a mort a. e servicer has violated
1070

an of these re uirements the su erintendent may consider that
1071

conduct or failure when determining the character and general
1072

fitness of the mort a e servicerfor its licensure or certificate
1073

of reaistration as a mortaaae servicer under this chanter or
1074

Chapter 1321. of theRevised Code.
1075

- Sec. 1323.10.
A There is hereby established in the state

1076

treasury the foreclosure revention revolvin trust fund
1077

com rised of moneys collected or accruing to the trust fund.
1078

(B) Each fiscal uarter the director of commerce shall
1079

distribute the amounts in the foreclosure prevention revolvina
1080

trust fund as follows:
1081

(1) Ten er cent to the administrative director of the
1082

su reme court, to establish o erate and maintain the state
1083
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foreclosure database established
ursuant to section 1323.07 of 1084

the Revised codeand to fund foreclosure mediation ro rams in the
1085

1086
state-

(2) Ten per cent to the department of commerce, which mav be
1087

8108
used for the followina purnoses:

(a) Grants to counselin foreclosure prevention entities for
1089

the ur ose ofmaintainin or ex andin foreclosure revention
1090

counselin and related services and activities to assist
1091

1092
homeowners to prevent foreclosure;

b Grants to individuals or counselin entities for the
1093

ur ose of rovidin emer enc foreclosure revention assistance
1094

' 1095
loans -

c) Loans and arants to nonnrofit or local government
1096

entities to provide relocation assistance or acauire mortaaae
1097

loans or ro erties from creditors in order to restructure the
1098

mort a e loans or restore the ro erties to roductive use
1099

(d) Funding to establish, o erate and maintain the state
1100

foreclosure database established
ursuant to section 1323.07 of 1101

the Revised Code;
1102

nding for the expenses of the state foreclosure( ) F
1103

ue

prevention ro'ect and the associated costs the su erintendent of
1104

financial institutions of the department of commerce and the
1105

director of commerce incur related to outreach and education and
1106

to su ort investi ation of mort a e fraud and fraudulent
1107

foreclosure revention schemes in the state of Ohio.
1108

(3) Five oer cent to the attornw aeneral for investiaation
1109

of illegal activities associated with mort a e fraud and
1110

foreclosure prevention fraud which funds the attornev aeneral mav
1111

use to contract with local ublic rosecutors en a ed in the
1112

1113
investiaation of foreclosure urevention fraud;
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(4) Thirtv sevenand a half per cent to the denartmentof
1114

ment for de osit into the Ohio housing trust fund andld
1115

opeve

thirty-seven and a half per cent to the boards of countv
1116

ioners to be distributed on a ro rata basis of the fundsi
1117

sscomm

d with respect to foreclosure filings in each county undertt
1118

esubmi

of the Revised Code. The funds rovided to the111323i
1119

.-onsect

nt of develo ment and the boards of coiinty commissioners
t

1120
medepar

this division shall be used to provide the following:d
1121

erun

nts to coiinseling foreclosure prevention entities forG
1122

raa

roose of maintaining or expanding foreclosure preventionh
1123

e put

unselin and related services and activities to assist
1124

co

homeowners to nrevent foreclosure;
1125

b Grants to individuals or counselin entities for the 1126

of lproviding emer enc foreclosure revention assistance
1127

ur ose

loans-
1128

) Loans and grants to nonprofit or local government(
1129

c

es to orovide relocation assistance or acauire mortaaaett
1130

ien i

ro ertiesfrom creditors in order to restructure the
1131

loans or

e loans or restore the broperties to productive use-t
1132

gagmor

(d) Foreclosure prevention services:
1133

) Amelioration of dilapidated and vacant qroperties;(
1134

e

(f) Assistance with the development of county land banks;
1135

Other activities as they relate to foreclosure.
1136

(C) For the nurnoses of division (B) of this section the
1137

r of develo ment and boards of county commissioners shallti
1138

orecd

h rules governing the procedures to aualifv counselina and
bli

1139
sesta

closure revention entities non rofit entities, andf
1140

ore

iduals for loan assistance to receive moneys from thedii
1141

vn

trust fund to carry out the ourposes of division (B)(4)
l

1142
vinasevo

of this section.
1143
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3D An mone s distributed tothe su reme court but not used 1144

for the ur oses stated in division (B)(1) of this section shall 1145

be reallocated to the de artment of commerce for de osit into the 1146

foreclosure orevention revolvina trust fund.
1147

E Any mone s collected under this section but not allocated 1148

by the end of the fiscal year shall be available for allocation in 1149

1150
the subseauent fiscal year.

1151
Sec . 1323 11 (A1 In addition to anyfilina fee reauired bv

1152
law, a mort a e servicer that files a com laint to initiate a

1153
foreclosure action involvina a residential mort a e loan

1154
simultaneously shall transmit a check in the amount of seven

hundred fifty dollars payable to the de artment'of commerce for 1155

1156
deposit into the trust fund established under section 1323.10 of

the Revised Code. The servicer may not in any manner add the 1157

amount aid ursuant to this division to the amount the borrower 1158

owes or seek to recover this cost from the borrower.1159-

1160
B No court shall permit the filing of an action for

1161
mortgage foreclosure or arant a'udament of foreclosure to anv

1162
servicer of a residential loan unless that servicer orovides

1163
evidence to the court that the servicer has com lied with this

1164
section.

(C) The director of commerce shall establish an accountina 1165

1166
s stem to track the count that corres onds to each fee that is

aid ursuant to this section. The accountin s stem shall be used 1167

1168
to determine the share of the funds to be distributed to each

1169
count ursuant to section 1323.10 of the Revised Code.

D The fee this section re uires shall not be char ed with 1170

res ect to a filing for a foreclosure action that meets an of the 1171

1172
followina criteria:

(1) A filing on an unoccupied property; 1173
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(2) A filing on a nroperty for which a filing fee was naid 1174

1175
durin theast twent -four months with res ectto the same

1176
mortaaae loan;

( 3 ) A filina by a credit union;_
1177

(4) A filing bv a depositorv institution if that deoositorv 1178

institution is head uartered in Ohio has two and one-half billion 1179

dollars or less in total assets and ori inated and services the 1180

1181
mortgage loan beina foreclosd=

Sec. 1323.20.
(A) Sections 1323.20.to 1323.37 of the Revised 1182

1183
Code shall be known as the "residential mortgage servicers

1184
reaistration act."

B Sections 1323.20 to 1323.37 of the Revised.Code do not 1185

apply to any of the followina:
1186

1187
(1) Any entitv that is chartered and lawfully doing business

1188
as a bank savinas bank, trust comnanv. savinas and loan

association, or credit union under the aiithority of any law of 1189

1190
this state, another state, or the United States;

(2) Life, propertv or casualty insurance nompanies licensed 1191

1192
to do business in this statec

(3) Any attorney or law firm acting on behalf of any mortaaae 1193

note holder or mort a e servicer when acting in connection with 1194

the practice of law in this state except as otherwise rovided in 1195

1196
division (D) of this section;

(4) Any olitical subdivision, or any governmental or other 1197

ublic a enc cor oration or instrumentalit in or of the United 1198

1199
States or anv state;

5 An institution of higher education as defined in section1200

1201
1713 01 of the Revised Code:

(6) A debt collector actina under the name of, and as agent 1202
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for, a mort a e servicer registrant to collect a debt in default. 1203

C Mort a e lenders re istered under section 1321.52 of the 1204

Revised Code and mort a e brokers registered under section 1322.02 1205

of the Revised Code are exem t from the re istrationre uirements 1206

1207
of section 1323 21 of the Revised Code but shall com 1 with

divisions (C), D F and (G) of section 1323.33 and sections 1208

1323.34, 1323.35 and 1323.36 of theRevised Code in connection 1209

with the servicin of residential mort a eloans. Any violation of 1210

these sections is an unfair and dece tive ractice in violation of 1211

1212
section 134502 of the Revised Code and may result in

1213
administrative action and enalties the su erintendent of

1214
financial institutions of the department of commerce imnoses

1215
ursuant to sections 1321.54 and 1322.10 of the Revised Code.

1216
,(D) Anv attornev or law firm primarily enaaaed in debt

collection shall complv with division (D) of section 1323.33 and 1217

1218
section 1323.36 of the Revised Code when acting as a mortaaae

1219
servicer, notwithstandin the eneral exem tion from sections

1220
1323.20 to 1323.37 of the Revised Code. Anv violation b an

attorney of division D of section 1323.33 or section 1323.36 of 1221

the Revised Code, in connection with any debt collection activity 1222

1223
that is not considered the practice of law is deemed to be an

1224
unfair and dece tive ractice in violation of section 1345.02 of

1225
the Revised Code.

Sec. 1323.21.
A No erson on that erson's own behalf or 1226

on behalf of any other person shall do either of the following 1227

unless that erson is re istered as a mort a e servicer and has a 1228

certificate of re istration from the su erintendent of financial 1229

1230
institutions of the de artment of commerce:

1231
1 Enga e in the business of collecting mone credit or

choses in action for residential mort a e loans or otherwise act 1232

1233
as a mortaaae servicer;



Am. Sub. H. B. No. 3
As Passed by the House

Page 41

(2) Collect accelerated mortaaae pavments froma biweeklv or 1234

other accelerated a ment lan that the erson o erates arran es 1235

or offers to arrange for com ensation or ain in connection with a 1236

1237
residential mortaaae l.

1238
(B Anv nerson who acts in willful violation of division (A)

of this section, after receivin written notice of the violation 1239

from the su erintendent or a court ma not collect an amounts as 1240

interest or charges on that loan. An amounts collected shall be 1241

credited as a rinci al reduction to the loan.
1242

1243
C 1 When a re istration ex ires for an reason and the

1244ns
former re istrant continues to service residential mort a e loa 1

1245
in violation of division of this section the su erintendent

may take administrative action including action on an subse uent 1246

a lication for a certificate of re istration. 1247

1248
(2) A servicer with an ex ired re istration may notcollect

1249
char e or retain an late fee bad check char e exce t as

1250
incurred char e related to default cost to realize on its

1251
securit interest or re a ent enalt on an residential

1252
mort a e loan unless that servicer a lies to the su erintendent

1253
for a registration renewal and a certificate of re istration rior

1254
to the first day of Au ust of the ear the re istration ex ires

1255
and the suoerintendent approves that_aoplication.

1256
D) No oerson shall conduct the business of a mortaaae

1257
servicer in association with an exem t business if the

1258
su erintendent has ordered that exem t business in writin to

1259
desist from conduct that the su erintendent found to be a mere

1260
conduit for the mort a e servicer and that the association of the

servicer and the exem t business is intended to conceal an evasion 1261

1262
of sections 1323.20 to 1323.37 of the Revised Code or the rules

1263
ado ted ursuant to those sections. Any determination made

ursuant to this division shall be made in accordance with Cha ter 1264
1265

119. of the Revised Code.
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1266
Sec . 1323 22 (A) Any applicationfor reaistration as a

mort a e servicer shall be in writing, under oath and in the form 1267

the sunerintendent of financial institutions of the department of 1268

1269
commerce nrescribes It shall contain an undertakina bv the

a licant to abide b this cha ter and any _ other information that 1270

the superintendent reauires Applicants that are foreign 1271

cor orationsshall^obtain and maintain a license pursuant to 1272

Chapter 1703. of the Revised Code before seeking re istration or 1273

1274
reaistration renewal as a mortaaae servicer.

1275
(B) Upon an anolicant s filing an apolication and oavina a

1276
nonrefundable two hundred-dollar investiaation fee, a

nonrefundable one thousand dollar annual registration fee, and any 1277

1278
additional fee reuired b law the su erintendent shall

rnvestiaate the relevant facts. If the application requires 1279

investi ation outside this state the a licant may be re uired to 1280

advance sufficient funds to a an of the actual ex enses when it 1281

a ears that these ex enses will exceed two hundred dollars. The 1282

superintendent shall furnish an itemized statement of anv exnenses1283

1284
the a licantis re uired to a. The su erintendent shall not

issue any certificate of re istration unless all the re uired fees 1285

1286
have been paid.

(C) An a licant shall designate an em lo ee or owner who has 1287

1288
at least three years, ex erience in the mort a e collections

servicina or lending field as the applicant's operations manaaer. 1289

1290
No operations manaaer shall be emploved by any other mortaaae

servicer while acting as an ooerations manaaer. Anv operations 1291

1292
manaaer must be acceotable to the suaerintendent.

1293
(D) The superintendent may consider an application for

re istration as a mortgage servicer withdrawnifthat aoplication 1294

1295
does not contain all of the information reired under division

1296
(A) of this section and the a licant does not submit that
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information within ninety days after the suerintendent re uests 1297

the information in writina,

erintendent

1299
(E) The su erintendent of financial institutions shall

de osit any licensing fee char e or fine received ursuant to 1300

sections 1323.2-0 to 1323.37 of the Revised Code into the consumer 1301

finance fund in the state treasur created under section 1321.21 1302

1303
of the Revised Code unless otherwise specified b law.

Sec. 1323.23.
A 1 An investi ation the su erintendent of 1304

1305
financial institutions of the de artment of commerce undertakes

1306
with respect to an application for reaistration as a mortaaae

1307
servicer shall include a civil records check of the apolicant ,

1308
including an individual whose identit is re uired to be

disclosed in the a lication and criminal records check at the 1309

time of the initial a lication and every five ears thereafter 1310

1311
or upon a change of control of the reaistrant if the Dersons

ac uirin control havenot had a criminal records check submitted 1312

1313
to the sunerintendent within the ciastfive vears.

1314
(2) Where the aDDlicant is a business entitv the

su erintendent may re uire a civil and criminal backround check 1315

1316
of those ersons that the su erintendent determines have the

1317
aiithority to direct and controlthe operations of the a licant.

1318

B When cgnducting a criminal background check, the

su erintendent shall reuest the su erintendent of the bureau bf

he
criminal identification and investi ation or a vendor t

^ apDrOVes
to conduct a criminal records check based

on the a licant's fin er rints or if fin er rints are unreadable

based on the a licant's social securit number in accordance with

Page 43

1298

1319

1320

1321

1322

1323

1324

division A 12 of section 109.572 of the Revised Code.1325

1326
Notwithstandin division (K) of section 121.08 of the Revised

1327
Code, the su erintendent of financial institutions shall re est
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iminal record information from the federal bureau ofth
1328

crt a

investigation be obtained as art of the criminal records check.
1329

1330

(C) The a licant shall a an fee re uired under division
1331

(C)(3) of section 109.572 of the Revised Code.
1332

Sec. 1323.24. (A) The su erintendent of financial
1333

titutions of the de artment of commerce shall issue ai
1334

ns

of re istration as a mort a e servicer to an atifi
licant 1335

ecacert

if the su erintendent finds that the aplicant's financial
1336

res onsibilit ex erience character, and general fitness command
1337

fidence of the ublic and warrant the belief that the
1338

the con

ill be o erated honestly and fairl in com liance with
1339

business w

es of this cha ter and the rules romul ated under it,
1340

the ur os

and that the a licant has the requisite bond or a
licable net 1341

1342
worth as this chaoter reauires.

findirg ana licant does not meet the conditions
1343

(B)

th in this cha ter, the su erintendent shall issue a notice
f

1344
orset

deny an application for re istration or renewal. Thet t
1345

o..of inten

nt forthwith shall notif the a licant of the denialdi
1346

entensu er

for the denial and the aonlicant's onoortunitv to bed
1347

sthe aroun

the action in accordance with Cha ter 119. of the Revised
d

1348
onhear

1349
Code.

certificate issued ursuant to this section shall( ) A
1350

C n

ex ire on the first da of Jul next after its issue and on the
1351

of July in each succeeding year unless renewed by filing
d

1352
ayfirst

wal apulication and payment of an annual fee and anv
1353

a rene

l fee re uired b law on or before the last da of June
idi

1354
onatad

1355
of each year.

1323 25 (A) To renew a reaistration as a mortgage
1356

Sec .

servicer, a re istrant shall timel file a renewal a lication on
1357
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1358
orma

tment of commerce orescribes alona with anvadditionalad
1359

re

information that the suberintendent reauires.
1360

(B) As a condition of renewal, a reaistrant must provide
1361

t the designated operation manager meets the criteriaforf th
1362

aproo

l a roval set forth in section 1323.23 of the Revised Code
itii

1363
an

t the mort a e servicer meets the minimum standards for the -
d th

1364
aan

f the certificate of re istration under sections 1323.22
1365

issuance o

to1323.24 of the Revised Code.
1366

C The superintendent shall not grant any if the
1367

t's certificate of re istration is sub'ect to an order of
li

1368
cana

nsion revocation, or an unpaid and past due fine the
1369

sus e
1370

suoerintendent has imnosed.

If an a lication for renewal of a certificate of
1371

ation does not contain all the information this sectionti
1372

rsre

and if the re istrant does not submit that information
i

1373
resre u

superintendent within ninety days after the su erintendentth
1374

eto

ts the information in writing, the suoerintendent mav
1375

reaues
1376

consider the application withdrawn.

1323 26 At any time there is a chanae of five per cent
1377

Sec.

in the ownershi of a re istrant the su erintendent of
1378

or more

l institutions of the department of commerce may make anv
1379

financia

ti ation necessary to determine whether any fact or condition
1380

inves

tl exists that would have warranted the su erintendent
1381

resen

the original a lication had the fact or condition existed
i

1382
nden

time of that application. If the su erintendent finds suchh
1383

eat t

ct or condition the superintendent may revoke thef
1384

aa

t's registration and certificate ursuant to Cha ter 119.
1385

re istran
1386

of the Revised Code.

Sec. 1323.27. A Each lace of business to which borrowers 1387
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are re ularl directed to remit a ment shall dis la its own 1388

1389
certificate of re istration. The su erintendent offinancial

institutions of the de artment of commerce ma issue additional 1390

1391
certificates of re istration to the same erson for additional

olaces of business upon compliance with the reauirements governing 1392

the issuance of a sinale certificate.

(B)(1) Any chan e in the place of business to a location

outside the oriainal municioal corporation uires a nee

certificate of reaistration A reaistrant who makes such a chanae

of location shall submit a new a,lication a the re istration

fee and if the su erintendent re uires a an investi ation fee

of two hundred dollars. The re istrant must have the new

certificate before olperating in the new location.

1393

1394

1395

1396

1397

1398

1399

1400

2 A re istrant who wishes to change its place of business 1401

written notice of 1402ivewithin the same munici al co oration shall

the change in advanceto the su erintendent who shall rovide a 14u3

1404
certificate for the new address without cost.

1405
(C) A registrant that changes its name shall give written

1406
notice of the chanae to the sunerintendent prior to actina as a

1407
mort a e servicer under the new name. The superintendent shall

1408
rovide a certificate in the new name without cost.

1409
(D) A reaistrant shall keep each certificate conspicuouslv

osted i.n each lace of business. A certificate of re istration is 1410

1411
not transferable or assianable.

Sec. 1323.28.
(A) An erson who acts as a mort a e servicer 1412

1413
if not bonded ursuant to division Bof this section shall

1414
maintain at all times both of the followi^_

1415
(1) A net worth of at least two hundred fift thousand

1416
dollarsc

(2) For each additional certificate of reaistration bevond 1417
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t assets of at least fifty thousand dollars either in usefi
1418

rsthe

dily available for use in the conduct of the business.
1419

or rea

nerson actina as a mortgage servicer by arranaina(B) An
1420

v

or other accelerated pavment plans and collectina thoseklb
1421

viwee

shall obtain and maintain in effect at all times at
1422

sa en

te surety bond issued by a bondin company insurance
1423

corpora

authorized to do business in this state. The servicer
1424

com ry

a co of the bond with the superintendent of financial
ll fil

1425
esha

tions of the de artment of commerce. The bond shall meetit
1426

uinst

all of the following conditions:
1427

(1) Be in favor of the superintendent;
1428

(2) Have a base penal sum of two hundred fifty thousand
1429

for the first location and an additional enal sum of ten
ll

1430
arsdo

d dollars for each additional location that reauires ah
1431

ousant

separate certificate of reaistrationo
1432

e a term that coincides with the term of reaistrationi 1433
) Hav(3

1434

for the exclusive benefit of any individual borrower 1435
4Be

d by any violation of sections 1323.20 to 1323.37 of the 1436ji uren

d Code or the rulesi
romul ated thereunder by a servicer

1437
seRev

its emDloyeeS or aaentt
1438

ve an aggregate liability of the coroorate surety for) H(
1439

a5

d all breaches of the conditions of the bond not to exceed
1440

an an

the oenal sum of the bond.
1441

(C)(1) A mort a e servicer shall give notice to the
1442

ndent by certified mail of any action that is brouaht bvt
1443

esu erin

er against the servicer.alleging iniur by a violation ofb
1444

orrowa

20 to 1323.37 of the Revised Code and of anvns 1323t
1445

.rosec

ent that is entered against the servicer by a borrower' d
1446

mu

a violation of those sections The notice shall orovided b
1447

yinjure

details sufficient to identifv the action or judgment. The
1448
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servicer shall file the notice with the superintendent withinten 1449

days after the commencement of the action or recei t of the notice 1450

1451
of entrv of a judgment.

(2) A corporate surety shall aive notice of any 1?ayment to 1452

the superintendent bvi certified mail within ten days after it navs 1453

any claim or iudament with details sufficient to identify the 1454

1455
person and the claim or iudament paid.

(D) Whenever the penal sum of the corporate suretv bond is 1456

reduced by one or more recoveries or a ents a servicer shall 1457

furnish a new or additional bond under this section so that the 1458

total or aaareaate penal sum of the bond or bonds eauals the sum 1459

re uired by
this section or shall furnish an endorsement executed 1460

by the corporate surety reinstatina the bond to the reauirednenal 1461

1462
sum set forth in division (B) of this section.

E The liabilit of the cor orate surety on the bond to the 1463

1464
su erintendent and to an borrower iniured b y a violation of

sections 1323.20 to 1323.37 of the Revised Code isnot affected in 1465

an wa b any misre resentation breach of warranty, or failure 1466

to pav the premium by any act or omission upon the part of the 1467

1468
servicer by the insolvency or bankruptcv of the servicer, or bv

1469
the insolvency of the servicer's estate. The servicer shall

maintain in effect liability for any act or omission that occurs 1470

1471
durin the term of the cor orate surety bond for at least two

1472
years after the date on which the coroorate suretv bond is

1473
terminated or canceled.

1474
(F) Neither the servicer nor the cornorate surety shall

1475
cancel a cor orate siirety bond except upon notice to the

1476
su erintendent by

certified mail, return recei t re ested. A

cancellation is not effective until thirtv days after the 1477

1478
su erintendent receives the notice.

(G) No servicer shall fail to complv with this section. Any 1479
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servicer that fails to complv shall cease acting as a mortaa_qe 1480

servicer in this state until that servicer comulies with this 1481

section. 1482

Sec 1323 29 (A) The superintendent of financial 1483

institutions of the department of commerce may adont, in 1484

accordance with Cha ter119. of the Revised Code, rules to 1485

administer and enforce sections 1323.20 to 1323.99 of the Revised 1486

Code and tocarrvout the ourposes of those sections. 1487

(B) The suoerintendent may investigate alleged violations of 1488

sections 1323.20 to 1323.37 of the Revised Code or the rules 1489

adooted thereunder, or complaints concerning any violation. In 1490

conductina an investiaation^ the superintendent by subpoena, ma 1491

comuel witnesses to testify in relation to any matter over which 1492

the sunerintendent has lurisdiction, and may reauire the 1493

roduction or hotoco in of any book record, or other document 1494

pertainina to such matter If a person fails tocomply with the 1495

subipoena or permit photoconyina of any document subooenaed, a 1496

court of common pleas uoon the sunerintendent's aonlication. 1497

shall comoel obedience by attachment proceedings for contemnt or a 1498

refusal to testify. 1499

(C)(1) In accordance with Chapter 119. of the Revised Code, 1500

the superintendent may revoke, suspend or refuse to renew any

registration and certificate issued under this chapter if the

suoerintendent finds any of the followina:

1501

1502

1503

(a) A violation of or failure to complv with any provision of 1504

sections 1323.20 to 1323.37 of the Revised Code or the rules
1505

ado ted under those sections, under Chapter 1345. of the Revised 1506

Code federal debt collection laws or any other law applicable to 1507

the business the reaistrant conducts under the reaistrant's 1508

certificate of reaistration: 1509

(b) The registrant has been convicted of or nleads auiltV or 1510
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1511
nolo contendere in a domestic forei n or militar court to an

1512
felon or an criminal offense involvin theft receivin stoleny

ro ert embezzlement for er fraud assin bad checks mone 1513

launderin breach of trust dishonest or dru traffickin or 1514

1515
an criminal offense involvin mone or securities;

1516

c The re istrant's certificate of re istration license or 1517

1518
com arable authority as a mort a e servicer has been revoked in

1519
anv other state.

2 The su erintendent ma im ose a monetar fine ursuant to 1520

division (F) of this section in addition to or instead of an
1521

1522
revocation sus ension or denial or in settlement of matters

1523
sub'ect to claims under division C 1 a of this section.

1524
3 Exce t as otherwise rovided in section 1323.21 of the

1525
Revised Code, the revocation sus ension or refusal to renew a

1526
re rstration does not imoair the obliaation of any re-existina

1527
lawful contractmade under this cha ter if a mort a e servrcer

1528
makes a good faith effort to rom tl transfer itscollection

1529
rights to a re istrant or erson exempt from re istration. A

1530
servicer that does not make the re uisite ood faith effort is

1531
sub'ect to additional monetar fines and le al or administrative

1532
action by the superintendent.

1533
(4) Nothing in this division limits a court's abilit to

impose a cease and desist order preventing any further business or 1534
1535

servicina activitv.

D The su erintendent may a 1 to the court of common leas 1536

1537
for an order en'oinin an violation of sections 1323.20 to

1538
1323.37 of the Revised Code. U on a showin that a erson has

committed or is about to commit a violation of sections 1323.20 to 1539
1540

1323.37 of the Revised Code the court shall grant an in'unction

restrainin order or other a ro riate relief. If the a lication 1541
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1542
to a court is for an order en'oinin a erson from actin as a

1543
re istrant or mortaaae servicer in violation of division (A) of

section 1323 . 21 of the Revised Code, the sunerintendent mav . 1544
1545

re uest and the court may im ose a civil enalt for that

unre istered or unlicensed conduct in an amount not to exceed five 1546

1547
thousand dollars per violation

E The superintendent ma issue a cease and desist order if 1548

1549
the su-oerz.ntendent determines that a nerson is enaaaed in or mav

be en a ed in activities that violate sections 1323.20 to 1323.37 1550

of the Revised Code or.the rules ado ted thereunder after notice 1551

1552
anda hearing conducted in accordance with Cha ter 119. of the

1553
Revised Code.

(F)(1). The su erintendent ma im ose a fine of not more than 1554

one thousand dollars for each da a violation of this cha ter or 1555

the rules ado ted under it is committed re eated or continued. 1556

1557
In determinin the amount of a fine to im ose the su erintendent

1558
ma consider all of the followina-

( a ) The seriousness of the violation'
1559

1560
(b ) The servicer's ood faith efforts to reventthe

1561
violation•

1562
(c) The servicer's histor re ardin violations and

1563
com liance with the su erintendent's orders•

1564
d The servicer's financial resources-

1565
(e) Any other matters the su erintendent considers

1566
a ropriate in enforcina this chanter.

2 Monetary fines im osed under this section do not reclude 1567

1568
any criminal fine described in section 1323.99 of the Revised

1569
Code

1570
G All fines collected ursuant to this section shall be

1571
aid to the treasurer of state to the credit of the consumer
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1572
finance fund created in section 1321.21 of the Revised Code.

Sec.1323.30.
A 1 A mort a e servicer shall kee se arate 1573

1574
records ipertaining to each loan serviced. The servicer shall

1575
reserve those records for so lon as the servicer has

res onsibilit for the loan and retain copies of those records for 1576

1577
at least four ears even if the servicer transfers the ori inal

co ies for an reason. At an time res onsibilit for the loan is 1578

1579
transferred to another servicer the servicer who is ceasina

1580
res onsibilit shall transfer all ori inal loan documents and

1581
records to the servicer who is assumin res onsibilit for the

loan. Any s stem of electronic ima in of re uired records shall 1582

be a roved by the su erintendent of financial institutions of the 1583

1584
department of commerce rior to its use but at no time shall such

1585
a s stem be a substitute for maintainin bri inal documents as

1586
this section requires.

1587
(2) As often as necessar the su erintendent may make or

1588
cause to be made an examination of records ertainin to loans

1589
serviced for the purpose of determinin whether the servicer is

com 1 in with sections1323.20 to 1323.37 of the Revised Code and 1590

1591
of verifying any registrant's annual report.

1592
(B)(1) The su erintendent ma re uire each servicer to file

1593
each ear a re ort under oath or affirmation on forms the

1594
su erintendent su lies concernin the business and o erations

1595
for the recedin calendar ear. A servicer that o erates two or

more registered offices or who o erates re istered offices with 1596

one or more affiliated servicers may file a com osite report of 1597
1598

the rou of re istered offices in lieu of individual re orts.

1599
(2) The reports provided under division (B)(1) of this

1600
section are not public records and are not open to oublic

1601
insoection.

1602
( C )( 1 ) The following information is confidential:
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1603
(a) Examination information and any information leadina to

1604
or arising from an examination;

(b) Investiaation information, and any information arisina 1605

1606
from or leading to an investiaation.

1607
(2) The information described in this division is

confidential for all ur oses except when it is necessar for the 1608

su erintendent to take official action re ardin the affairs of a 1609

servicer or in connection with criminal or civil roceedin s to be 1610

initiated b a rosecutin attorne or the attorne eneral. This 1611

information ma be introduced into evidence or disclosed ursuant 1612

1613
to section 1181.25 of the Revised Code.

D All'a lication information is a ublic record as defined

in section 149.43 of the Revised Code exceot social securitv

numbers em lo er identification numbers financial account

numbers the identity of the institution where financial accounts

are maintarned oersonal financial information, finaernrint cards

and the information contained on such cards,

background information.

and criminal

1614

1615

1616

1617

1618

1619

1620

F)III Nothin in this section reventsthe su erintendent from 1621

1622
releasrna information relatina to servicers or exchanaina that

information with other financial institution reaulatorv 1623

authorities For this ouroose a"financial institution reaulatorv 1624

authorit " includes a regulator of a business activit in which a 1625

1626
servicer is en a ed or has a lied to en a e to the extent that

the re ulator has 'urisdiction over a servicer en a ed in that 1627

1628
busrness activity. A servicer is enaaaed in a business activitv,

1629
and a re ulator of that businessactivit has 'urisdiction over

1630
the servicer, whether the servicer conducts the activitv directlv

1631
or a subsidiar or affiliate of the servicer conducts the

1632
activitv. • ..

1633
(F) Nothing in this section revents the su erintendent of
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1634
financial institutions from releasin information relatin to

'
mort a e servicers to the attorne eneral to the su erintendent 1635

1636
of real estate and professional licensin of the de artment of

commerce for p ur oses relatin to the administration of Cha ters 1637

1638
4735. and 4763. of the Revised Code to the su erintendent of

insurance for ur oses relatin to the administration of Cha ter 1639

1640
3953. of the Revised Code to the commissioner of securities of

1641
the de artment of commerce for urooses relatin to the

1642
administration of Cha ter 1707. of the Revised Code or to local

1643
law enforcement agencies and local rosecutors. Information

1644
released ursuant to this section remains confidential. The

1645
su erintendentoffinancial institutions b rule ma desi nate

1646
additional state agencies and re ul.ator authorities as entities

1647
with which to share this confidential information.

1648
Sec. 1323.31.

No erson in connection with an examination

1649
or investi ation conducted b the su erintendent of financial

1650
institutions of the de artment of commerce under this cha ter

,rC,

shall knowinalv do any of the owingi

1652
(A) Circumvent interfere with, obstruct or fail to

1653
coo erate includin making a false or misleadin statement

1654
failina to nroduce records or intimidatina or subornina anv

1655
witness;

1656
B Withhold abstract remove mutilate, destro or secrete

1657
any books records, com uter records or other information

1658
C Tam er with, alter or manufacture an evidence.

1659
Sec . 1323 32 (A) No mortaaae servicer, throuah its

1660
o erations manager or otherwise shall fail to reasonabl

1661
su ervise ersons the servicer em lo s or associates with or to

1662
establish reasonable rocedures to avoid violations of sections

1663
1323.20 to 1323.37of the Revised Code or the rules ado ted



Page 55
Am. Sub. H. B. No. 3
As Passed by the House

1664
thereunder violations of a licable state and federal consumer

and lending laws or rules b ersons the servicer em lo s or
1665

1666
associates with:

(H) Within ten business days of any change in a mortaaae
1667

servicer's statutor a ent desi gnation or address the servicer
1668

shall file with the su erintendent of financial institutions of
1669

.. ,'- -_.,-..,,,o,- ha^ filed 1670

1671
such chan es with the secretar of state.

C (1) At least thirty da s rior to the closure of a
1672

re istered office location a mort a e servicer shall notify the
1673

su erintendent by filin a notice of closure on a form a roved b
1674

the su erintendent. The notice shall indicate the custodian of the
1675

records and where the records will be maintained. Within five
1676

business da s after the closure the servicer shall surrender the
1677

certificate of re istration issued to that location b returnin
1678

td
1679

en .it to the sunerinten

e of an office and the surrender of al
1680

osur(2) The c

certificate does not affect a mort a e servicer's civil or
1681

criminal liability for acts committed before the surrender.
1682

D A mort a e servicer shall maintain books and records in
1683

com liance with this chapter and make them available to the
1684

su erintendent of financial institutions of the de artment of
1685

1686
commerce. After any closure records remain sub'ectto examination

and or investi ation. The servicer shall send the su erintendent
1687

written notice of an chan e in the location of the records or the
1688

1689
custodian of those records.

Sec. 1323.33.
A No mort a e servicer shall refuse to

1690

691
rovide information re arding the amount re uired to a in full a

1

residential mort a e loan when the borrower or a erson the
1692

borrower designates makes that re uest in writin . The servicer
1693
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1694
shall rovide the re uested a off statement without char e one

1695
time durinc anv twelve month period if additional oayoff

statements are re uested the servicer ma char e an amount not in 1696

1697
excess of three dollars for each additional statement. The

servicer shall rovide an a off statement within five business 1698

1699
days of the reauest.

1700
B No mort a e servicer shall obtain a certificate of

1701
re istration throu h any false or fraudulent re resentation of a

material fact or any omission of a material fact re uired b state 1702

or federal law or make an substantial misre resentation in the 1703

1704

1705

reaistration application.

(C) No mortaaae servicer shall make false or misleadina

statements of a material fact omissions of statements reauired by 1706

state or federal law or false romises re ardin a material fact 1707

1708
through advertisin or other means or en a e in a continued

1709
course of misreoresentations.

1710
( D ) No mort a e servicer shall en a e in conduct that

1711
constitutes improoer, fraudulent or dishonest dealinas.

E No mort a e servicer or a licant for re istration shali 1712

1713
fail to notify the suerintendent of financial institutions of the

1714
de artment of commerce within thirty da s after the servicer or

1715
aoplicant has:

( 1 ) Been convicted of or leads uilt or nolo contendere in 1716

1717
a domestic foreian or militarv court to any felonv:

1718
2 Been convicted of or leads uilt or nolo contendere in

1719
a domestic forei n or militar court to an criminal offense

1720
involving theft, receivin stolen ro ert embezzlement for er

1721
fraud assin bad checks money launderin breach of trust

dishonesty, or drug traffickina or any criminal offense involvina 1722

1723
or securitiesmoney
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1724
(3) Had a mort a e servicer re istration license or

1725
com arable authorit revoked in any other state.

( F ) No mort a e servicer shall knowin 1 make ro ose or 1726

1727
solicit fraudulent, false or misleadina statements on anv

1728
mort a e servicing document or on any related to an

accounting of IDIaVment.s remitted or disbursed. For u oses of this 1729

division, "fraudulent false or misleadin statements" does not 1730

1731
include mathematical errors inadvertent trans osition of numbers

1732
t o ra cal errors or an other bona fide error.

G No mort a e servicer shall knowingly instruct solicit 1733

1734
ro ose or otherwise cause a borrower to si n in blank a

1735

1736
document.

H Anv violation of division (C) (D) (F) or (G) of this

section, or section 1323.34 1323.35 or 1323.36 of the Revised 1737

Code is an unfair and dece tive act or ractice in violation of 1738

1739
section 1345.02 of the Revised Code.

Sec. 1323.34.
(A) In addition to the duties im osed b common 1740

1741
law or state or federal law in the course of servicina

residential mort a e loans in Ohio a mort a e servicer shall do 1742

1743

1744

all of the followina:

(1) Act with good faith and fair dealin in an transaction

Tpractice or course of business associated with servicing; 1745

1746
(2) Act with reasonable skill care, and diliaence;

1747
(3) Act in good faith to rovide the borrower with the facts

relating to the nature and extent of an delin uenc or default 1748

1749
and the amounts owed or necessar to reinstate the loan or cure

1750
the default;

1751
4 Sub'ect to the servicer's duties and obli ations under

1752
its mort a e servicin contract attem t a resolution

1753
modification, or workout to the delinaiiency of a borrower who
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1754
reduests assistancez

1755
(5) Make a aood faith effort to correct any erroneous

1756
information it has provided to anv credit reportina aaencv;

1757
(6) Provide information reaardina the amount reauired to-oay

in full a residential mortgage loan within five business davs when 1758

1759
re uested b the borrower or by another erson desi nated in

writing by
the borrower. The servicer shall rovide the re uested 1760

1761
a off statement without char e once durin an twelve-month

1762
eriod. If additional a off statements are re uested the

servicer may charge an amount not in excess of three dollars for 1763

1764
each additional statement.

(7) Make all payments from any escrow account in a timely 1765

manner, so as to avoid the assessment of late fees enalties or1766

1767
conseauential damaaes notwithstandina anv loan delinauencv

unless there are insufficient funds in the escrow account to cover 1768

1769
the roavments;

(8) Accept and credit each residential mortaaae loan oavment 1770

received on the date received;
1771

( 9 ) Take all ste s necessary to terminate a foreclosure 1772

action when the condition aivina rise to action has been fully 1773

1774
cured. U on cure of a default, the servicer shall reinstate the

borrower to the same osition as if the default had not occurred 1775

and nullify, as of the date of the cure, any acceleration of anv 1776

1777
obliaation under the residential mortaaae loan or note arising

1778
from the default.

( 10 )
in addition to the duties enumerated in sections 1323.20 1779

1780
to 1323.37 of the Revised Code an mort a e servicer for a

1781
gover loan shall com 1 with the loss miti ation

1782
standards and guidelines as reauired by the insurina entitv.

1783
(B) When establishin a loan modification solution for a

1784
borrower, a mortgage servicer shall seek to achieve lona-term
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1785
sustainabilit for the borrower and adhere to the loan

1786
modification standards established under section 1323.05 of the

1787

1788

Revised Code.

Sec. 1323 35 No mortaaae servicer shall do anv of the

1789
followin in connection with a residential mort a e loan:

1790
(A) Collect char e or retain any fee from the borrower

unless the fee is reasonable for a bona fide service rendered 1791

and s ecificall authorized b'theresidential mort a e loan and 1792

1793
permitted by law;

f (B) Initiate a foreclosure action without proof of ownershio 1794

1795
as evidenced bv a declaration sianed under nenaltv of ueraurv.

statin that the art in interest has reviewed the ori inal note 1796

and all subsequent assi nments and has concluded that the party. in 1797

1798
interest owns the note or mortaaae;

C Fail to rovide written notice to the borrower before
1799

acQuiring and placing hazard homeoner's or flood insurance on a 1800

1801
ropertv or acauirina and placina such insurance if the mortaaae

1802
servicer knows or has reason to know, that a olic for such

1803
insurance is in effecyt•

(D) Ac uire and place hazard homeowner's or flood insurance 1804

1805
on a ro ert for an amount that exceeds the reater of the

1806
insurable imorovements to the propertv the last known coveraae

1807
amount that was sufficient to meet the borrower's insurance

obli ations or the un aid balance owed b the borrower; 1808

1809
E Fail to refund unearned remiums for insurance the

1810
mort a e servicer or its a ents laced u on the borrower,

rovidin there is reasonable evidence that the needed coverage 1811

had been obtained the forced placement is not necessar and the 1812
1813

rop ert is ro erl insured in accordance with the loan or note.

1814
Sec. 1323.36.

A No mort a e servicer shall use unfair
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dece tive or unconscionable means to collect or attempt to collect 1815

any claim in connection with a residential mort a e loan. Without 1816

actions violate this section:

1817

1818

1 The collection or the attem t to collect any interest or 1819

other charae fee or exnense that is incidental to the orincinal 1820

obliaation unless expressly authorized by the aareement creating 1821

the obliaation and by law, including division (A) of section 1822

1323 35 of the Revised Codee"
1823

1824
(2) Any communication with a borrower if the mortaaae

servicer knows that the borrower is represented bv an attorney and 1825

1826
the attorney's name and address are known or could be easilv

ascertained. This rohibition does not apply if the borrower's 1827

1828
attornev fails to respond within thirtv davsto answer

corresnondence return nhone calls, or discuss the obliaation in 1829

1830
guestion or the attornev consents to the servicer having direct

communication with the borrower; 1831

(3) Placina a telephone call or otherwise communicatina by 1832

telenhone with a borrower or third partv at any place includina a 1833

glace of emplovment and falsely stating that the call is "uraent" 1834

1835
or an "emergencv"-

(4) Usina profane or obscene language or lanauaae that is 1836

intended to unreasonably abuse the listener or readerz 1837

5 Placing tele hone calls without disclosure of the 1838

1839
caller's identity and with the intent to annoy, harass or

1840
threaten any person at the number called:

(6) Causing expense to any person in the form oflona 1841

1842
distance teleohone tolls text messaaina fees, or other charaes

1843
the servicer causes by concealing the true puroose of the

1844
communicationo
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1845
( 7 ) Causin a tele hone to rin or en a in an erson in a

1846
tele hone conversation re eatedl or continuousl or aC unusual

times or times known to be inconvenient with theintent to annoy. 1847

1848
abuse o ress or threaten an erson at the called number.

1849

1850
B The re uirements set forth in this section are in

1851
addition to any other re uirement set forth in federal or state

law re ulatin the conduct of collection activiti.es includin the 1852

Federal Fair Debt Collection Practices Act 91 Stat. 874 (19771. 1853

1854
15U S C 1692 et sea.

1855
Sec 1323 . 361 . (A) No mortaaae servicer, inconductina a

mort a e servicer business shall en a e in an unfair dece tive 1856

or unconscionable act in violation of Cha ter 1345. of the Revised 1857

1858
Code Any violation of the sections set forth in division (H) of

1859
section 1323.33 or section 1323.34 1323.35 or 1323.36 of the

1860
Revised Code is an unfairand dece tive act or ractice in

1861
violatron of section 1345.02 of the Revised Code. The attornev

1862
general may take enforcement action and a borrower ma seek

1863
recovery under Chapter 1345. of the Revised Code for the

1864
violations set forth in this division.

(B) A borrower iniured by a violation ofdivision (A) of this 1865

section may not recover dama es attorne 's fees and costs under 1866

1867
Cha ter 1345. of the Revised Code if the borrower has recovered

1868
damages in a cause of action initiated under section 1323.37 of

the Revised Code and the dama es sou ht under Cha ter 1345. of the 1869

1870
Revised Code are based on the same acts or circumstances as the

dama esawarded under section 1323.37 of the Revised Code. 1871

1872
Sec. 1323.37. (A ) A borrower in'ured by a violation of

sections 1323.20 to 1323.37 o£the Revised Code ma recoveY 1873
1874

damages in an amount not less than all im ro er char es or fees
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aid to the mort a e servicer plus reasonable attorne 's fees and 1875

1876
court costs and also may be awarded punitive dama es.

B Nothin in this section revents recover under division 1877

1878
(B) or ( C )( 2 ) of section 1323.21 of the Revised Code.

1879
C A borrower ma hot recover dama es attorne 's fees or

costs under this section if the borrower also recovered damages in 1880

an action initiated under any section of Cha ter 1321. or 1345.of 1881

the Revised Code and the dama es so awarded were based on the same 1882

1883
acts or circumstances as the dama es sou ht under this section.

1884

Sec 132399
(A) Whoever violates division (A)(1) or (2) of 1885

section 1323.21 or division F or (G) of section 1323.33 of the 1886

1887
Revised Code is auiltv of a felonv of the fifth dearee.

(B) Whoever violates section 1323.31of the Revised Code with 1888

1889
the intent to interfere or obstruct an examination or

1890
investiaation is auiltv of a felony of the fourth dearee.

1891
Sec. 2303.33. (A) No court shall accept a com laint to

initiate a foreclosure on a residential mort a e loan unless the 1892

filing contains a coov of the notice and information reauired by 1893

1894
section 1323.02 of the Revised Code, a colpy of the writin that

1895
section 2308.02 of the Revised Code re uires which shall be filed

under seal in connection with the foreclosure and a certification 1896

b the filer that all notices and information re uired b Cha ter 1897

1898
1323. of the Revised Code have been rovided and the re uisite

1899
periods of time have elapsed.

1900
(B) A court or 'udicial officer may access the state

1901
foreclosure database established ursuant to section 1323.07 of

1902
the Revised Code to confirm information rovided ursuant to this

1903
section. A materiall inaccurate statement in the filer's
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certification is cause for dismissal of the action without
1904

re'udice and for a ent by the filing art of costs the
1905

borrower incurs in defendina the foreclosure proceedina.
1906

C Alon with the summons that the clerk of courts issues to
1907

the owner of a ro ert when a residential mort a e foreclosure
1908

action is filed, the clerk shall rovide a notice of the six-month
1909

moratorium that section 2308.03 of the Revised Code establishes,
1910

1911
so lon as the moratorium remains in effect.

D Within three business da s after issuin a writ of
1912

execution in a residential foreclosure action as described in
1913

section 2329.091 of the Revised Code the clerk of court shall
1914

file information of that action with the administrative director
1915

of the Ohio su reme court for inclusion in the state foreclosure
1916

database. The filin shall contain the name and address of the
1917

borrower, the date of the writ, and the name of the mortaaae
1918

servicer or mort a e holder that filed the comlaint to initiate
1919

1920
the foreclosure action.

(E) As used in this section "residential mort a e"
1921

"residential mort a e loan " and "mort a e servicer" have the same
1922

in s as in section 1323.01 of the Revised Code.
1923

mean

Sec. 2308.01.
(A) As used in this chater "residential

1924

mort a e""residential mort aqe loan 1'Ilmort a e servicer 11
1925

"sub rime mort a e loan ""unoccu ied ""de ositor institution
1926

and "credit union" have the same meanin s as in section 1323.01 of
1927

1928
the Revised Code.

(B) Nothing in this cha ter limits a court's inherent
1929

Pauitable iurisdiction.
1930

(A) No oerson shall file a complaint to2308 02
1931

..Sec .

initiate a residential mort a e foreclosure action unless that
1932

com laint is accom anied b a writing that contains all of the
1933
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1934
followina:

1 A statement settin forth the name of the holder of the 1935

1936
note and assertina that the named holder is the true oartv in

interest with a right to file the action•
1937

1938
2 A statement as to whether the mort a e note has been

1939
securitized and if so the identit of an mort a e-backed

security that holds the loan and the name of the trustee of that 1940

1941
mortaaae-backed securitv;

1942
(3) A statement as to whether the residential nrooertY is

occu ied and the date that its occu anc status last was assessed; 1943

4 Evidence that a check for seven hundred fift dollars has 1944

1945
been transmitted to the de artment of commerce as re uired under

1946
section 1323.11 of the Revised Code or evidence that the erson

1947
is exempt from the filin fee pursuant to section 1323.11 of the

1948
Revised Code.

1949
B B filin a foreclosure action an attorne avers that

the attorne has a direct line of communication with the laintiff 1950

and the laintiff's loan servicer and can ne otiate on behalf of 1951

1952
the laintiffand the laintiff's loan servicer.

1953
(C) Any complaint to initiate a residential mortaaae

foreclosure action shall be accom anied b a co of an a raisal 1954
1955

of the prooertv conducted within the prior three months bv an

raiser who is certified or licensed ursuant to Cha ter 4763. 1956

1957
of the Revised Code to erform residential a raisals.

1958

1959
Sec. 2308.021.

(A)(1) If a laintiff in a foreclosure suit

has a reasonable sus icion that the ro ert which is the sub'ect 1960
1961

ofthe foreclosure has been vacated the laintiff ma- re est
1962

that a law enforcement officer 'rig urisdiction over the
1963

sub ect propertv inspect the property and take any other
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reasonable action to ascertain if the ro ert has been vacated. 1964

2 A villa e cit townshilp, or county may set a fee for
1965

the propertv inspection described in division (A)(1) of this
1966

1967
section.

3 An law enforcement officer conductin
an ins ection 1968

under division A 1 of this section and actin in ood faith is
1969

immune from suit for anv actions undertaken durina such
1970

inspection.

1971

4 A law enforcement officer who conducts an ins ection
1972

ursuant to division A 1'of this section shall issue a written
1973

re ort to the laintiff statin an o inion as to whether or not
1974

d
1975

.the propertv has been vacate

(5) After the oropertv is inspected the plaintiff mav
1976

reauest an ex parte order or other order from the court arantina
1977

tiff sole ossession of the ro ert . If the ins ectionil

1978
na

re ort indicates that the ro ert has been vacated, the laintiff
1979

ma take immediate ossession of the ro ert
but shall re uest 1980

an order of possession from the court within five business davs
1981

1982
after taking ossession.

BThe remedies set o t in division (A)
of this section are 1983

in addition to anv other rights or remedies a Dartv to a
1 984

1985
foreclosure suit may have.

Sec. 2308.03.
A 1 There is hereby declared a six-month

1986

moratorium durina which mortaaae foreclosure proceedinas are
1987

d on residential ro erties occu ied b the owner of the
1988

staye

ro ert or the tenant of that owner, to commence on the effective
1989

1990
date of this section.

(2) The moratorium this section establishes does not applv to
1991

1992
anv of the followina:

1993
(a) Unoccupied properties;
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(b) Foreclosed properties that havebeensold at auction and 1994

are awaitina a court's confirmation of the sale:
1995

(c) A foreclosure action that a depositorv institutions files 1996

if that deipository institution is head uartered in Ohio, has two
1997

and one-half billion dollars or less in total assets, and
1998

originated and services the mortaaae loan being foreclosed; 1999

d A foreclosure action that a credit union files.
2000

(3) The moratorium this section establishes does not prohibit 2001

the filina of new foreclosure actions.
2002

(B) Upon the filina of a residential mortgage foreclosure 2003

the clerk of courts shall send with the summons to thetion
2004

,ac

borrower a notice that a moratorium is in effect and that
2005

oceedinas have been stayed to give the borrower an opportunity
2006

lDr

otiate a workout or modification of the mortgage loan withet
2007

o n a

mort a eservicer. The clerk shall send the same notice to allth
2008

e

ualified defendants in foreclosure actions currently pendina as
2009

q

of the effective date of this bill.
2010

C 1 During the moratorium a foreclosed borrower shall 2011

make navments each month in an amount eaual to one-half of the
2012

monthly a ent that was in effect at the time the foreclosure 2013

tion was filed or other amount that the ludge determines is
2014

ac

'ust and e uitable. The a ents shall be allocated first for
2015

if the borrower's mortgage loan reauired suchand insurancet
2016

,axes

then to interest and any remaining amountsments into escrow
2017

,pay

rincioal The borrower shall make the pavments to the mortgaget
2018

o p

servicer to whom the borrower made payments at the time the
2019

foreclosure action was filed.
2020

(2) No mortgage servicer shall refuse to accept the pavments
2021

that this section describes.
2022

(D) If a borrower fails to make the pavments that this
2023

section reauires thirty days after a missed pavment the partv
2024
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who filed the action ma etition thecourt for the foreclosure2025

action to resume and that action shall resume as if there were no 2026

2027
moratorium.

(E) At any time durind the moratorium, a borrower may 2028

etition the court to re uest that the foreclosure action on the 2029

borrower's property roceed as if there werenomoratorium 2030

F Nothin in this section prevents the clerk of courts or 2031

the laintiff from taking any action to erfect service of the 2032

2033
summons.

G During the time of the moratorium, the borrower shall 2034

make a good faith effort to maintain the property and shall grant 2035

entry to inspect the ro ert to the servicer or other 2036

representative of the servicer or mortgagee, upon a 2037

twent -four-hour written notice from the servicer. 2038

Sec. 5713.03.
The county auditor, from the best sources of 2039

information available, shall determine, as nearly as practicable, 2040

the true value of each separate tract, lot, or parcel of real 2041

property and of buildings, structures, and improvements located 2042

thereon and the current agricultural use value of land valued for 2043

tax purposes in accordance with section 5713.31 of the Revised 2044

Code, in every district, according to the rules prescribed by this 2045

chapter and section 5715.01 of the Revised Code, and in accordance 2046

with the uniform rules and methods of valuing and assessing real 2047

property as adopted, prescribed, and promulgated by the tax 2048

commissioner. 44e The auditor shall determine the taxable value of 2049

all real property by reducing its true or current agricultural use 2050

value by the percentage ordered by the commissioner. In 2051

determining the true value of any tract, lot, or parcel of real 2052

estate under this section, if such tract, lot, or parcel has been 2053

the subject of an arm's length sale between a willing seller and a 2054

willing buyer within a reasonable length of time, either before or 2055
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after the tax lien date, the auditor shall consider the sale price 2056

of such tract, lot, or parcel to be the true value for taxation 2057

purposes. The auditor shall treat a short sale, as defined in 2058

section 1323 . 01 of the Revised Code, as an arm's length sale for 2059

taxation puruoses. However, the sale price in an arm's length 2060

transaction between a willing seller and a willing buyer shall not 2061

be considered the true value of the property sold if subsequent to 2062

the sale: 2063

(A) The tract, lot, or parcel of real estate loses value due 2064

to some casualty; 2065

(B) An improvement is added to the property. Nothing in this 2066

section or section 5713.01 of the Revised Code and no rule adopted 2067

under section 5715.01 of the Revised Code shall require the county 2068

auditor to change the true value in money of any property in any 2069

year except a year in which the tax commissioner is required to 2070

determine under section 5715.24 of the Revised Code whether the 2071

property has been assessed as required by law. 2072

The county auditor shall adopt and use a real property record 2073

approved by the commissioner for each tract, lot, or parcel of 2074

real property, setting forth the true and taxable value of land 2075

and, in the case of land valued in accordance with section 5713.31 2076

of the Revised Code, its current agricultural use value, the 2077

number of acres of arable land, permanent pasture land, woodland, 2078

and wasteland in each tract, lot, or parcel. 4Fe The auditor shall 2079

record pertinent information and the true and taxable value of 2080

each building, structure, or improvement to land, which value 2081

shall be included as a separate part of the total value of each 2082

tract, lot, or parcel of real property. 2083

Section 2. That existing sections 109.572, 1181.05, 1181.21, 2084

1321.52, 1322.05, and 5713.03 of the Revised Code are hereby 2085

2086
repealed.
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2087
Section 3.

Section 2308.03 of the Revised Code is hereby

repealed, effective six months after the effective date of this 2088

2089
act.

Section 4.
Section 109.572 of the Revised Code is presented 2090

in this act as a composite of the section as amended by Sub. H.B. 2091

195, Sub. H.B. 545, and Sub. S.B. 247, all of the 127th General 2092

Assembly. The General Assembly, applying the principle stated in -2093

2094
division (B) of section 1.52 of the Revised Code that amendments

are to be harmonized if reasonably capable of simultaneous 2095

2096
operation, finds that the composite is the resulting version of

the section in effect prior to the effective date of the section 2097

2098
as presented in this act.

Section 5.
The General Assembly enacts section 2308.03 of the 2099

Revised Code as an extraordinary measure necessary to respond to 2100

2101
an emergency situation created by the mortgage foreclosure crisis

2102
in this state. The high rate of residential mortgage foreclosures

2103
is proving harmful to families, lenders, and communities alike.

2104
The purpose of enacting this section is to mitigate the very

2105
negative impact of the current situation and to preserve property

values by providing time for solutions to begin to have an impact. 2106

2107
These solutions that need time to be effective include

implementing federal and state initiatives that provide assistance 2108

2109
and guidance to homeowners, lenders, and communities.

2110
Section 6.

Section 1323.21 of the Revised Code takes effect

2111
six months after the effective date of this act. During that

2112
six-month period, the Superintendent of Financial Institutions of

the Department of Commerce may take applications for registration 2113

2114
as a mortgage servicer, process the applications, and issue

2115
certificates of registration as the Superintendent is able. During

2116
that time, no mortgage servicer is required to have a certificate
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of registration and the Superintendent is not obligated to issue 2117

2118
certificates until the Superintendent is able.
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