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INTRODUCTION

This case asks whether Ohio’s primary consumer protecﬁon statute, the Consumer Sales
Practices Act (“CSPA”™) applies to morigage servicing. It does.

" That question comes to this Court with the following facts (true for these purposes
because the federal court is considering a motion to dismiss). Defendant HomEq was
responsible for servicing the residential mortgage of Plaintiff Sondra Anderson. HomEq
performed that role because the mortgage was held by a paper entity with no offices or
employees (tfle mortgage is held by Morgan Stanley Home Equity Loan Trust 2005-2 Mortgage
Pass Through Certiﬁcates, Series 2005-2, after transfer from Meritage Mortgage Coiporation).
All of Anderson’s interactions about her mortgage were with HomEq. HomEq took her
payments and answered any questions she had about the loan. The problem is that HomEq took
over $2,500 of payments, but did not apply them to the outstanding balances for various loan
obligations. Se;. Am, Compl. 19 23, 25. That allegation states a CSPA claim.

The CSPA is designed to “protect consumers from unscrupulous suppliers in a manner
not afforded under the common law.” Elder v. Fischer 129 Ohio App. 3d 209, 214 (1st Dist.
1998). It is a remedial law that must be construed liberally in favor of consumers. Einhorn v.
Ford Motor Co., 48 Oh.io.St. 3d 27,29 (1990). The CSPA broadly prohibits unfair or deceptive
acts or practices in connection with the sale or traﬁsfer of goods or services fof personal, family,
or household purposes. The certified questions ask only whether HomEq was engaged in a
consumer iransaction, leaving for later whether it acted unfairly or deceptively. HomEq’s
actions comfortably fit that definition—it processed homeowner payments and offered customers
other related sérvices. Like any business that makes money from consumers by handling money

for consumers, HomEq is subject 16 the CSPA.



STATEMENT OF AMICUS INTEREST

The State has a strong interest in the rigorous and consistent enforcement of OChio’s
consumer protection laws. The State has a particular interesT: in ensuring that Ohio homeowners
are afforded all protections they are due under the law. Mortgage sel;vicing is a busineés that
affects thousands of Ohio homeowners. And it is an industry recently under scrutiny by federal
regulators. The same conduct at issue here—misdirecting homeoWners’ payments—has been the
subject of two recent Federal Trade Commission settlements. The Staie has a co~equai interest in
regulating bad actors in the mortgage servicing industry.

STATEMENT OF THE CASE AND FACTS

Sondra Anderson bought a house in Norwalk, Ohio in 2005 and financed the purchase
through Meritage Mortgage Corpt-aration. Sec. Am. Compl. ] 8. Meritage sold the mortgage to a
‘holding entity that pools mortgages. Id. § 16; HomEq Br. at 2. Because the pooling _eﬁtity
existed bnly on paper, HomEq supplied the servicing. HomEq collected Anderson’s payments
and distributed the money to the noteholder, the property insurer, the taxing authorities, and
others. Id. 7914-16. HomEq provided a helpline and is also responsible for héndling'Anderson’s
questions about the mortgage. fd. §71. And HomEq had the power to purchase homeowners’
iﬁsu:rance for Anderson if she failed to do so (because it is an_obligation she assumed by taking
the mortgage). Id.

These obligations made HomEq, not the noteholder, Anderson’s only point of contact
about her mortgage. When Anderson raised concerns about how her money was applied to '
various mortgage obligations, she contacted HomEq. Id. at Ex. 3. Anderson has two specific
concerns.  One, that HomEq applied her mortgage payments—contrary to law—to mysterious

purposes such as “additional payments” or “other” instead of to her mortgage obligations such as



principal, interest, and taxes. Id. at § 23. And two, that HomEq cannot even account for $2,500
entrusted to it for distributio_n according to her mortgage obligations. fd. at25.

Andersén’s ;efforts to sort out the.se problems with HomEq were met mostly with silence.
Id. at 9 22. Anderson then sued, raising claims under the CSPA and other theories. After
removal to federal court, HomkEq moved to dismiss the CSPA claim. Following some additional
brieﬁng, Judge Cair certiﬁed the following questions to this Court:

1. Does the servicing of a borrower’s residential mortgage loan constitute a
“consumer {ransaction” as defined in the Ohio Consumer Sales Practices Act,

O.R.C. § 1345.01(A); and

5 Are entities that service residential mortgage loans “suppliers... engaged in the
business of effecting or soliciting consumer transactions” within the meaning of
the Ohio Consumer Sales Practices Act, O.R.C. § 1345.01(C).
Certification Order, at 4.

The question of whether HomEq’s actions were unfair or deceptive is not currently
before the Court. Rather, the certified questions ask whether mortgage servicing and mortgage
servicers are covered by the CSPA.

ARGUMENT

Ohio’s Proposition of Law No. I:

The servicing of a residential mortgage loan is a “consumer transaction” under the Ohio
Consumer Sales Practices Act.

A. Mortgage servicing meets the plain definition of a consumer transaction.

A CSPA “consumer transaction” includes “transfer of . ..aservice...toan individual
for . . . personal use.” R.C. 1345.01(A). The facts alleged here—true in the posture of the
case—reveal several services that HomEq provided to Anderson for her personal use.

e HomEq accepted and distributed Anderson’s mortgage payments while retaining
discretion regarding applicable fees and penalties. Certification Order, at 2-3.

e [lomEq had the power to purchase homeowners’ insurance for Anderson. [d.



¢ HomEq maintained a call center to answer questions. Jd.

e HomEq “held itself out” as having the power to select which customers facing
possible default would get loan modifications. id '

All of these are services “transferred” to Anderson and for which HomEq was
compensated out of the strcam of Anderson’s mortgage payments. _Certiﬁcation Order at 3.
When HomEq processed Anderson’s rﬁortgage payments by distributing them fo the noteholder,
~ the taxing authorities, and others, it transferred a service to her. Sec. Am. Compl. 4§ 16-18. And
when Ho@Eq responded to Anderson’s inquiries about her payment history, it transferred a
service to her. Id. 9922-23. When HomEq offered a helpline, it offered Anderson a service. Id.
9 71. Anderson’s allegations match the statutory requirement that an entity subject to the CSPA
must “transfer . . . services” to a consumer. R.C. 1345.01(A).

HomEq eventually sold its sefvicing rights to another company. Sec. Am. Compl. § 73.
The successor’s description of how it continued HomEq’s business confirms that the business
offered services to customers like Anderson. The successor details a 15-point “loan servicing
customer commitment plan.” Sec. Am. Coinpl. at Bx. 5. Among these commitments are
promises that it serves customers by:

o posting customer payments “timely”; -
e providing information about credit counseling services;
e cncouraging customers to use its escrowing “service”’; and
e offering “flexible options” for making payments.
Id

All of these services are paﬁ of what the successor offers customers when it has the

“privilege” of servicing a loan. Id. These descﬁptions underscore the cqnc]usion that mortgage

servicing “transfer(s] . . . service[s]” to consumers, and therefore fits the CSPA’s defined scope.



The close fit of mortgage servicers with the statutory text—covering “transfers . . . of
services . . . o consumers’——equals a yes answet to the first certified question. That is why four
federal courts in Ohio that have answered the question side with the consurnef and the State here..
Those courts have concluded that mortgage servicing “inyolve[s] a provision of servicing and
payment collection services, to which the”.Act applies. Jent v. BAC Home Loans Servicing, LP,
No. 1:10-cv-783, 2011 U.S. Dist. LEXIS 79652, *10 (N.D. Ohio July 21, 201l1). And that
mortgage servicers do not fall “within the class of persons whose business dealings with
consumers do not constitute ‘consumer transactions’ under the Act. Kline v. Morigage
Flectronic Registration System, No. 3:08-cv-408, 2011 U.S. Dist. LEXIS 60733, *16 (S.D. Ohio
March 29, 2011); see also Munger v. Deutsche Bank, No. 11-CV-00385, 2011 U.S. Dist. LEXIS
77790 at *30-31 (N.D. Ohio July 18, 2011); Dowling v. Litton Loan Servicing, No. 2:05-0098,
1006 U.S. Dist. LEXIS 87098, *43-44 (S.D. Obio Dec. 1,2006). |

This straightforward analysis that the CSPA applies because HomEq “transferfed}”
“gervices” to Anderson is further confirmed by the types of transactions that do not duck CSPA
scrutiny.

The CSPA covers transactions “whether or not the person deals directly with the
consumer.” R.C. 1345.01(C). Even though HomEq and Anderson did not directly negotiate
price and services as would, for example, a car buyer and a dealer, the CSPA still governs the
transfer of services. Ohio authority is plentiful that the CSPA covers indirect transactmns An
assignee of a mortgage can be liable for its own unfair practices even though, by definition, it did
not have the initial contact with the consumer. See R.C. 1345.091(A). A fowing company
engaged in a consumer transactmn when it removed a customer’s vehicle despite no direct

contact between the two. Esiep v. Johnsen, 123 Ohio App. 3d 307, 319 (10th Dist. 1998). And a



manufacturer fell within the Act despite an intervening supplier that had the direct customer
‘contac;c.' Miner v. Jayco, Inc., 6th Dist. No. F-99-001, 1999 Ohio App. LEXIS 3944, *15 (Aug.
27, 1999). Car dealers also can face CSPA liability even when they éu‘e not the.ﬁna.l link in the
chain reaching the consurﬁer. See, e.g., Garner v. Borcherding Buick, Inc., 84 Ohié App. 3d 61,
64 (1st Dist. 1992). | |

The CSPA even reaches commercial conduct when the consumer is forced into the
transaction. The unwilling tow truck customer is protected from the unscrupulous operator.
Estep, 123 Ohio App. 3d 307. And debt collectors are not immune from the CSPA merely
because their actions are at the behest of another commercial enterprise (what consumer ever
hired a debt collector). Broadnax v. Green Credit Serv., 118 Ohio App. 3d 881, 893 (2d Dist.
1997) (“debt collection actions . . . are su‘bject to the provisions of the OCSPA™); Celebrezze v.
United Research, Inc., 19 Ohio App. 3d 49, 51 (9th Dist. 1984) (debt collector “engaged in.. ..
consumer transactions (i.e._payment)”); Liggins v. May Co., 337 N.E.2d 816, 818 (Ohio C.P.
1975) (same); Midland Funding LLC v. Brent, 644 F. Supp. 2d 961, 977 (N.D. Oi;jo 2009) (“the
act of collecting a debt is considered a consumer transaction for the purposes” of the CSPA).

Despite all of this, HomEq protests that it is beyond the reach of the CSPA because it
contracted only with the noteholders and never transferred services to its customers. HomEq Br.
at 10. That is blind to the services—funded by customers’ own money—that HomEq provided.
Some of those services, like the helpline, Were primarily for the benefit of customers, not
noteholders. Other services, like paying property taxes or homeownef’s insurance, benefit both,
but are more fairly categorized as services 10 the customer because many mortgage contracts
leave to the customer the option of how to pay these costs (escrow of direct payment). HomEq’s

insistence that it worked only for the noteholders also sidesteps the debt collection cases, which



place CSPA liability on entities with even less cdnﬁection to the consumer than mortgage
servicers. |

HomEq’s efforts to avoid CSPA coverage are especially troubling because the mortgage
servicing industry leaves consumers with no choice about its services. The CSPA’s protective
role is at its apex when the consumer does not choose the partner. With voluntary transactions,
the consumer has the ability to walk away from the supplier if it breaches the CSPA and at least
limit tﬁe damage to the initial breach. But no matter how ofien a consumer’s morigage servicer
breaches the Act —misapplying a payment or charging an illegal fee—the consumer is stuck with
that servicer. The CSPA’s statutory protection is especially important when the customer has no
options fdr disengaging from the wayward servicer. The statute_:’s plain texi covers the services
HomEq provided here, and the animating policy of the statute is conspicuous in these forced
relationships.

The CSPA protects consumers from deceptive acts by those who receive consumer
money in exchange for consumer services. HomEq fits the;t mold. [t earns money from
consumer’s mortgage payments. And it provides services that primarily benefit the consumer,
such as call-center help and payment distribution.

B. The CSPA’s exemption for pure real estate transactions does not exclude mortgage
servicing,

HomEq resists the conclusion of the statutory text by pointing to one na.frow exemption
(HomEq does not, though, claim the financial-institutions exemption; which the federal court has
already ruled out, see Cert. Or. at 2). The CSPA “l_las no application in a ‘pure’ real estate
transaction,” Brown v. Liberty Clubs, Inc., 45 Ohio St. 3d 191, 193 (1989), Eecause “Ir]eal
estate . .. does not fall §Vithi11 the definition of a .good, service, franchise or intangible as

provided by the statute,” Elder, 129 Ohio App. 3d at 216-17.



HomEq tries to squeeze into this exemption. But the corset is &am too tight. The pure-
real-estate exemption carves out only those transactions that are “necessary to effectuate a ‘pure’
real estate trailsactioﬁ"’ United States Bank v. Amir, 8th Dist. No. 97438, 2012-0hio-2772, 4 42
(collecting cases). _Mortgage setvicing is hardly necesséry to a pure real estate transaction.
Mortgages themselves are not needed to transfer real property interests. Mortgages are only a
convenience that makes these .transfers more accessible. And we know that mortgages are not
exempt as part of pure real-estate transacﬁons becaﬁse the statute tells us so. “[T]ransactions in
connection’ with residential mortgages” are specifically covered under the CSPA (uniess
exempted by an entity exemption if, for example, the loan is from a bank). R.C. 1345.01(A). If
mortgages do not qualify for this exception, mortgage servicing cannot. |

HomEq lists case after case about the real-estate exemption, but never confronts the
statute’s plain rebuttal of the argument that mortgage servicing cannot qualify for this exempﬁron
because mortgaging itself does not qualify. Indeed, the listed cases prove the State’s point, not
HomEq’s.

Cases applying the real estate exception mostly track whether the service was
“necessary” for the sale of real estate. The CSPA thus applies to “title companies in the
productions of the closing documents” for a real estate transaction. Prop. Asset Mgml. v. Shaffer,
3d Dist. No. 14-08-06, 2008-Ohio-4645, 9 11; see also ABN AMRO Mortgage Group, Inc. v.
Arnold, 2d Dist. No. 20530, 2005-Ohi6-925, bl 33; And the CSPA governs mortgage brokers
v&ho arrange mortgages (even before the General Assembly added them explicitly in 2007).
Guth v Allied Home Mortg. Capital Corp., 12th Dist. No. CA2007-02-029, 2008-Ohio-3386,
49; Equicredit Corp. of Am. v. Jackson, 7th Dist. No. 03-MA-191, 2004-Ohio-6376, § 46. The

CSPA also covers developers who sell both a plot and an agreement to build a house (again,



before the General Assembly explicitly dealt with this category in 2012). Frazier v. Rodgers
Builders, $th Dist. No. 91987, 2010-Ohio-3058, 1 43; Saraf v. Maronda -ques, Inc., 10th Dist.
No. 02AP-461, 2002-Ohio-6741, § 41; Fesman v. Berger, 1st Dist. No. C-940400, 1995 Ohio
App. LEXIS 5327, *10-11 (Dec. 6, 1995); Kez;ber v. Spicer Constr. Co., 85 Ohio App. 3d 391,
396 (2d Dist. 1993). All of these activities are proxiﬁate fo a real estate transaction, but not
necessary. Mortgage servicing is no closer to the pure buy-sell activity than title work, mortgage
brokering, or house construction.

HomEq lists decisions applying the real-estate exception to closing, escrow,
auctioneering, appraisal, and title services. HomEq Br. at 7-9. But those cases simply reinforce
the insight tﬁat only services “necessary” to a real estate tral;saction are exempt from the CSPA.
At best, the real-estate exception reaches services necessary to complete the sale of property. A
rhoftgage is. nof necessary to transfer real property. Therefore mortgage servicing is not
necessary.

HomEq’s cases and those we cite do disclose some disagreement in the lower appellate
courts about the status of title work (is it necessary to the real-estate transfer), but even that
divide reinforces the State’s point. Even the most expansive appellate court readings of the real-
estate exemption reach only title work. That is, even title work may not be necessary o a real
estate transaction. But accepting the side- of the split favorable to HomEq, a mortgage, unlike
title work, is not always needed for the transaction. And morfgage servicing is not always
necessary for a mortgage. HomEq’s position is even worse—some of the servicing it provided,
for example paying taxes on behalf of homeowners, is not even necessary to mortgage servicing.

The pure-real-estate exemption fails HomEq for another .reasork—if a “transaction

invoivfes] both the transfer of . . . services, and the transfer of real property,” the CSPA “is



applicable to the . . . services portion” of the transaction. Brown, 45 Ohio St. 3d at 195. The
CSPA applies io any “portion of the[] agreement that involve[s] ... provision of services,”
DeLutis v. Ashworth Home Builders, Inc., 9th Dist. No. 24302, 2009-Ohio-1052, 14, even if
those services are “inextricably intertwined”. v;rith “the sale of real estate.” Brown, 45 Ohio St.
3d at 194.

S0 even if HomEq’'s services were “intertwined” with the real-estate transfer they woﬁld
not qualify for the exemption. And, of course, HomEq was hardly intertwined with Anderson’s
house purchase. IHomEq only arrived on the scene after the original mortgagee sold the
mortgage and after the new mortgagee delegated the servicing duties 10 HomEq. See Sec. Am.
Compl. 13. HomEq's servicing was distant and incidental to the real-estate sale, not
intertwined or necessary. |

Mortgage servicing—especially the flavor HomBq practiced here—is far removed from
the buy-sell transaction for real'propert}.r. The plain text covers HomEq’s servicing and the real-
estate carve-out does not exempt it.

C. HomEq’s legislative history, out-of-state cases, and policy arguments are irrelevant
and mistaken.

HomEq’s assorted attacks on the plain conclusion from the statute’s plain language all
fall short. None undermines the bottom line that transferring services like payment processing,
helplines, and foreclosure assistance are within the CSPA’s reach (liability, of course, is
- something to be litigated later).

1. Even if relevant, legislative history confirms that the CSPA covers mortgage
servicing. '

The Act’s plain language tells us both that the CSPA covers mortgage servicing and that
no exempﬁon changes that conclusion. Legislative history is therefore irrelevant. State ex rel.

Cordray v. Midway Motor- Sales, Inc., 122 Ohio St. 3d 234, 2009-Ohio-2610, 9 27. HomEq
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nonetheless insists on browsing legislative history, but that investigation onlf highlights the
validity of the State’s position. | |

Firsf, HomEq references the 2007 amendment to the CSPA that narrowed the exemption
‘for financial inétitutions. By narrowing the exemption, the General Assembly extended the
CSPA to previously exempt entities, such as mortgage brokers. See R.C. 1345.01(A). But both
before and after that expansion, mortgage servicers were covered unless exempted as financial
institutions (an exemption HomEq disclaims). See, e.g., Dowling, 2006 U.S. Dist. LEXIS 87098,
at *43-44 (“If the legislature intended to exempt all loan servicing agents from coverage under
the OCSPA, it would have done s0.”). The General Assembly did not expand the CSPA to reach
morigage servicers in 2007 because servicers were already covered.

HomEq’s legislative history tour extends to failed legislation. But the request that the
Court examine 2010 Amended Substituted House Bill 3 only further confirms that the CSPA has
long covered morigage servicing.” That bill would have defined certain mortgage servicing
practices as violating the CSPA (rin addition to a new cause of action)—including for the very
allegation of untimely escrow payments alleged here—but would not have altered the definition
of “consumer transaction” or “supplier.” See proposed sections 1323.34(AX7), 1323.34(H), and
1323.361 [Appx. 57-61]. The only fair implication: The drafters believed that the CSPA already
reached mortgage setvicers and they were merel_y making more specific the species of prohibited
conduct.

Of course, in Oh10 the “act of refusing to enact a law . . has utterly no legal effect, and
thus has utterly no place in a serious discussion of the law.” Rice v. CertamT eed Corp., 84 Ohio
St. 3d 417, 421 (1999) (alteration in original and citation omitted); see also Wallace v. Ohio

Dep’t of Commerce, 96 Ohio St. 3d 266, 2002-Ohio-4210, 929 n.8 (“[a] legislature does not . . .
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express its will by failing to legislate™) (emphasis sic). But HomE(q is the one that insists on
reviewing failed legislation.

2. HomEq’s featured non-Ohio authorities draw on dissimilar statutes, and
authorities in still other states hold mortgage servicers liable.

HomEq largely dodges Ohio authority, pointing instead to “well-reasoned” opinions out
of Minnesota. HomEq Br. at 11. But the Minnesota étafute limits consumer transactions to “the
sale of any merchandise,” Minn. Stat. § 325F.69, while Ohio includes the sal'e or transfer of
services or goods. R.C. 1345.01(A). The Minnesota statute is narrower because it arguably
excludes transaction with no direct consumer-seller in;erface. Those decisions should not guide
an Ohio court.

Qimilar statatory differences undercut HémEq’s citations to Texas and Virginia
decisions. See Tex. Bus. & Comm. Code Ann. § 17.45 (“Consumer” defined as one who “seeks
or acquires by purchase or lease”); Va. Code Ann. § 59.1-198 (consumér transaction means “the
advertisement, sale, lease, license or offering for sale, lease or license™). Plus, the Texas
decision rests on an exception pot shared by Ohio—that loans are exempt from the statute.. See,
e.g., Federal Deposit Ins. Corp. v. Munn, 804 F.2d 860, 864 (5th Cir. 1986).

These out-of-state cases are poor guides for Ohio. Still, if HomEq wants to compare non-
Ohio authorities, there are plenty holding that mortgage servicers are subject to state consumer-
protection statuies. See e.g Gonzalez v. Wilshire Credit Corp., 25 A.3d 1103 (N.J. 2011)
(servicer is subject to New Jersey Consumer Frauds Act when negotiating loan modifications);
Vassalotti v. Wells Fargo Bank, 732 F. Supp. 2d 503, 510-11 (E.D. Pa. 2010} (servicer can be
liable under Pennsylva.nié Unfair Trade Practic.e and Consumer Protection Law); Young v. Wells
Fargo & Co., 671 F. Supp. 2d 1006, 1023-24 (S.D. Iowa 2009) (servicer can be liable under

California Unfair Competition Law); Birkholm v. Washington Mutual Bank, 447 F. Supp. 2d
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1158, 1165-66 (W.D. Wash 2006) (mortgage holder acting as a servicer can be liable under
~ Washington Consumer Protection Act); [n re Hart, 246 B.R. 709, 734-36 (Bankr. D. Mass.
2000) (servicer can be liable under Massachusetts Consumer Protection Aet).

The appropriate' guide here ie ihe text of the CSPA. The text confirms that the Act
: reeches the kinds of transactions in the complaint.

3. Other regulation of mortgage servicing is irrelevant, but supports the State’s
position nonetheless.

HomEq suggests that other regulation of its industry is a reason 1o read the CSPA
narroﬁwly.l Not so. Tellingly, HomEq never argues that any state or federal law preempts the
CSPA’s regulaﬁon of mortgage servicers. And both state and federalllaw actually disclaim
preemption. Revised Code 1345.95 is explicit that CSPA remedies “are in addition to remedies
otherwise available for the same conduct.” And federal law notes that a Consumer Financial
Protection Bureau rule does not preempt a state law if the state law provides greater eonsumer
protection. 12 U.S.C. 5551(a}(2). Because HomEq is unwilling to suggest state or federal
preemption, its catalogue of ether regulations is window dressing—it has no legal consequence
to this case.

HomEq’s catalogue—meant to suggest that this Court read the CSPA narrowly —also
buits up against numerous examples of industries regulated both by the CSPA and other state or
federal law. Examples include car dealers, hospitals, nursing homes, and for-profit schools. All
are subject to the CSPA despite other significant regulation. See Witaker v. M.T. Auto., Inc.,
111 Ohio St. 3d 177, 185, 2006-Ohio-5481, § 32 (applying CSPA to automobile dealerj;'Curl V.
Volkswagen of America, Inc., 114 Ohio St. 3d 266, 2007-Ohio-3609, 1§ 22-24 (“longstanding
Ohijo jurisprudence prov1des that purchasers of automobiles may assert a contract claim” against

automobile dealers under federal law); Summa Health System v. Viningre, 140 Ohio App. 3d
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780, 795 (9th Dist. 2000) (holding that “[w]hile transactions with physicians are exempted from
the CSPA, a transaction between a service provider such as a hospital and the consumer .is not
clearly exempted.”); Bramberger v. Toledo Hosp., No. 3:10-cv-1626, 2012 U.S. Dist. LEXIS
136486, *1 (S.D. Ohio Sept. 24, 2012) (federal law also regulates hospitals); Dayspring of
Miami _Valley v. James Carmean, 2d Dist. No. 2007 CA 28, 2007-Ohio-7159, 137 (CSPA
applies to nursing homes); R.C. 3721, ef. seq. (regulating nursing homes); Malone v. Academy of
Court Reporting, 64 Ohio App. 3d 588, 594 (10th Dist.1990) (CSPA is “applicable by its own
terms” to mistepresentations by educational institutions); 34 C.FR. 668.71 (also regulating
misrepresentation by educational institutions). |

If there is any lesson to draw from the federal regulation of mortgage servicing, it is that .
the CSPA compliments federal regulation (-)f mortgage servicers. The CSPA points to federal
law (and the Federal Trade Commission) as a guide for deciding which practices are unfair or
deceptive. See R.C 1345.02(C). And the Federal Trade Commission has sued and se;ttled with
several mortgage servicers for the same conduct alleged here—misstating accounts aﬁd not
properly applying payments. Fed Trade Comm’n v. EMC Mortgage Corp., E.D. Texas No.
" 4:08-cv-338, available at: http:_//www.ﬂc.gov/os/casel‘ist/062303llindex.shtm (last visited Oct. 4,
2012); US. v. Fairbanks Cdpia‘al Corp, et al, D.Mass No. 03-12219, available at:
http://www.ftc.gov/os/caselist/OB_Z3014.shtm (last visited Oct. 4, 2012).

Other regulations compliment, but do not -crowd out, the CSPA. HomEq does not

seriously contend otherwise.
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Ohio’s Proposition of Law No. 11:

A company that offers morigage servicing to homeowners is & “supplier” under the Ohio
Consumer Sales Practices Act

The analysis of the second certified question hinges almost entirely on the answer to the
first. If mortgage servicing is a consumer transaction, HomEq is certainly a supplier as it is in
the business of éffecting those consumer transactions, HomkEq at least seems to agree that
question two turns on the answer to question one, as it devotes only a few paragraphs to the
second certiﬁed question.

HomEq’s lone stand-alone argument on this question contendé that the morigage
originator—not the servicer—effects (that is, achieves or brings about) the mortgage servicing
transaction. HomEq Br. at 14-15. That makes little sense. If the mortgage originator kept the
servicing in house, it would effect (bring about) consumer transactions when it, for example, set
up escrow payments or initiated loan modifications. That the originator delegated the servicing
to a third party like HomEq does not change the analysis. HomEq effected consumer
transactions when it processed consumers’ payments, set up help lines, and initiated loan

“modifications. |

Cases considering whether debt collectors offect a transaction further rebut HomEq’s
argument. Those decisions treat debt collectors as éntities “engaged in the business of effecting
consumer transactions.” E.g., Celebrezze, 19 Ohio App. 3d at 51. |

HomEq’s argument is simply another way of saying that it does not fit the statute because
it works for the noteholder, not the customer. But thai argurhent has been rebutted above, as the
CSPA text (the transaction needs only provide a service to the customer and the provision need

not be direct), the cases (involuntary transactions like debt collection are still covered), and the

15



policy (commercial enterprises cannot duck CSPA liability by subcontracting consumer

transactions) all run the other way.
CONCLUSION

The Court should answer “yes” to the two certified questions and confirm that mortgage
“servicers are “suppliers” engaged is a “consumer transaction.”
Respectfully submitted,
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As Passed by the House

128th General Assembly
Regular Session. ‘ Am. Sub. H. B.No. 3

2009-2010

Representatives Foley, Driehaus

Cosponsors: Representatives Heard, Skindell, Stewart, Yuko, Hagan, Harris,
'Wiﬂiams, B., Williams, S.,'Yates, Luckie, Patten, Slesnick, Ujvagi, Letson,
HaMood, Boyd, Weddington, Winburn, Pryor, Murray, Mallory, Domenick,

DeBose, Brown, Chandler, DeGeeter, Dyer, Gerberry, Koziura, Lundy, Pillich

A BILL

To amend sections 109.572, 1181.05, 1181.21, 1321.52,
1322.05, and 5713.03 and to enact sectioﬁs
1323.01, 1323.02, 1323.04 to 1323.11, 1323.20 to
1323.36, 1323.361, 1323.37, 1323'.99', 2303.33,
5308.01, 2308.02, 2308.021, and 2308.03 of the
Reviged Code to declare a six-month moratorium on
mortgage foreclosures, to require registration of
residential mortgage servicers, to regulate

residential mortgage servicers, to establish a

ST Y | IR~ VR B

détabase to track foreclosures, tO adopt
procedures and requirements related to residentiél
foreclosure actions, to adopt civil and criminal
penalties for violations of the bili's provisions,
and to terminate the moratorium provigions of this
act six months after its effective date by
repealing secticn 2308103 of the Revised Code on

that date.

BE IT ENACTED.BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:
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Am. Sub.H.B.No.3
As Passed by the House

dection 1. That sections 109.572, 1181.05, 1181.21, 1321.52,
1322.05, and 5713.03 be amended and sectiong 1322.01, 1323.02,
1323.04, 1323.05, 1323.06, 1323.07, 1323.08, 1323.09, 1323.10,
1323.11, 1323.20, 1323.21, 1323.22, 1323.23, 1323.24, 1323.25,
1323.26, 1323.27, 1323.28, 1323.29, 1323.30, 1323.31, 1323.32,
1323.33, 132ﬁ.34, 1323.35, 1323.36, 1323.361, 1323.37, 1323.99,
2303.33, 2308.0%, 2308.02, 2308.021%, and 23208.03 of the Revised

Code be enacted to read as follows:

Sec. 109.572. (A} (1) Upon receipt of a reguest pursuant to
_sedtidn 121.08, 3301.32, 2301.541, or 331%8.38 of the Revised Code,
a completed form prescribed pursuant to division (C){1) of this
section, and a set of fingerprint impressions obtained in the
manner described in division (C)(2) of this gection, the
superintéﬁdeﬁt of the bureau of criminal identification and
jnvestigation shall conduct a criminal records check in the manner
described in division'(B) of this section to determine whether any
information exists that indicates that the person who is the
subject of the request previously has been convicted of or pleaded

guilty to any of the following:

() A violation of section 2903.01, 2903.02, 2903.03,
2903l04q 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34,
2905.01, 2905.02, 2905.05, 2907.02, 2907.03, 2907.04, 2907.05,
2907.06, 2907.07, 2907.08, 2907ﬂ09‘ 2907.21, 2907.22, 29%907.23,
2907.25, 2907.31, 2907.32, 2907.321, 29%07.322, 2907.323, 2911.01,
2911.02, 2%11.11, 2911.1Z2, 2919.12, 2919.22, 2919.24, 2919.25,
2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.04, 2925.05,
2925.06, or 3716.11 of the Reviséd Code, felonious sexual
penetration in violation of former section 2907.12 of the Revised
Code, a violation of section 2905.04 of the Revised Code as it
existed prior to July %, 1996, a violation of section 2919.23 of

the Revised Code that would have been a viclation of section
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Am. Sub. H. B. No. 3
As Passed by the House

2605.04 of the Revised Code as it existed prior to July 1, 1996,
had the violation been committed prior to that date, or &
violation of section 2925.11 of the Revised Code that is not a

minor drug possession offense;

(b) A violation of an existing or former law of this state,
any other state, OT the United States that is substantially
“eqguivalent to any of the offenses listed in division (A) (1) (a) of

this section.

(2) On receipt of a request_pursuant to section 5123.081 of
the Revised Code with respect to an applicant for employment in
any position with the department of mental retardation and
developmental disabilities,.pursuant to section 5126.28 of the
Revised Code with respect to an applicant for employment in any
position with a county board of mental retardation and
developmental disabilities, or pursuant to section 5126.281 of the
Revised Code with respect to an applicant for.employment in'a
direcﬁ gervices position with an entity contracting with a county
board for employment, & completed form prescribed pursuant to

division (C) (1) of this secticn, and a set of fingerprint

impressions obtained in the manner described in division {C){2) of

this section, the superintendent of the bureau of criminal
identification and investigation shall conduct e criminal records
check. The superintendent shall conduct the criminal records check
in the manner described in division (B} of this section to
determine whether any information exists that indicates that the
person who is the subject of the regquest has been convicted of or

pleaded guilty to any of the fcllowing:

(a) A violation of section 2903.01, 2903.02, 2903.03,
5903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2503.34,
2903.341, 2905.01, 2905.02, 2905.04, 2905.05, 2907.02, 2907.03,
2507 .04, 2907.05, 2907.06, 2907.07, 2907.08, 2907.09, 2907.12,

7

2907.21, 2907.22, 2907.23, 2907.25, 2907.31, 2907.32, 2907.321,
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Am. Sub. H. B. No. 3
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2907.222, 2907.323, 2911.01, 2911.02, 2911.11, 2%11.12, 2919.12,
2919 .22, 2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02,

2925.03, or 3716.11 of the Revised Code;

{b) An existing or former municipal ordinance or law of this
state, any-other state, or the United States that is substantially
equivalent to any of the offenses 1isted in division {a) (2) (a) of

this sectiomn.

(3) On receipt of a request pursuant to section 173.27,
173.394, 3712.09, 3721.121, or 3722.151 of the Revised Code, a
completed form prescribed pursuant to division (C) (1) of this
section, and a set of fingerprint impressions obtained in the
manner described in division (C} (2} of this section,‘the
superintendent of the bureau of criminal identification and-
investigatién shall conduct a criminal records check with respect
to any person who has applied for émployment inh a position for
which a criminal records check is required by.those sections. The
superintendent shall conduct the criminal records check in the
manner described in division (B) of this section to determine
whether any information exists that indicates that the pérson who
is the subject of the request previously has been convicted of or

pleaded guilty to any of the following:

(z) A violation of section 2903.01, 2803.02, 2%903.03,
2903.04, 29%03.11, 2%03.12, 2903.13, 2903.16, 2903.21, 2803 .34,
2905.01, 2905.02, 2905.11%1, 2505.12, 2907,02, 2907.03, 2907.05,
2907.06, 2907.07, 2507.08, 2907.09, 2907.12, 2907.25, 2807.31,
2907.32, 2907.321, 2907;322, 2907.323, 2911.01, 2911.02, 2911111,
2911.12, 2911.13, 2513.02, 2913.03, 2913.04, 2%13.11, 2%13.21,
2913.31, 2913.40, 2913.43, 2913.47, 2913.51, 2919.25, 2921.36,
2923.12, 2923.13, 2923.161, 2925, 02, 2925.03, 2925.11, 2925.13,

5925.22, 2925.23, or 3716.11 of the Revised Code;

{h) An existing or former law of this state, any other state,

or the United States that is substantially equivalent to any of
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Am. Sub.H.B.No. 3 _ © Page5
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the offenses listed in division (A)(B}(a) of this section. 113
(4) On receipt of a request pursuant to section 3701.881 of 114
the Revised Code with respect to an applicant for employment with 115
a home health agency és a person respoﬁsible for the care, “1lie
custody, or control of a child, a completed form prescribed 117
pursuant to division (C) (1) of this section, and a set of 118
fingerprint impressions obtained in the manner described in ‘ 119
division (C)(2) of this sectiom, the superintendent of the bureau 120
of criminal identification and investigation shall conduct a 121
criminal recordé check. The superintendent shall conduct the ' 122
criminal records check in the manner described in division (B) of 123
this section.to determine whether any information exists that 124
indicates that the person who ig the subject of the request 125
previcusly has been convicted of or pleaded guilty to any of the 126
following: - 127
(a) A violaticn of section 2903.01, 29033.02, 2903.03, 128
2903.04, 2903.11, 2903.12, 2903.13, 5903 .16, 2903.21, 2903.34, 129
2905.01, 2905.02, 2905.04, 2905.05, 2907.02, 2907.03, 2607.04, 130
2607.05, 2907.06, 2907.07, 29%07.08, 2907.09, 2907.12, 2907.21, 131
2907.22, 2907.23, 2907.25, 2807.31, 2907.32, 2907.321, 2907 .322, 132
2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12, 2919.22, 133
2919.24, 291%.25, 2923 .12, 2923.13, 2923 .161, 2925.02, 2825.03, 134
2925.04, 2925.05, 2925.06, or 3716.11 of the Revised Code or a 135
violation of section 2925.11 of the Revised Code that is not a 136
minor drug possession offense; | 137
() An existing or former law of this state, any other state, 138
or the United States that is substantially equivalent to any of 139
he offenses listed in division (&) (4) (a) of this section. 140
{5) On receipt of a reqguest ?ﬁrsuant to section 5111.032, 141
5111.033, or 5111.034 of the Reviged Code; a completed form 142
prescribed pursuant'to division (C) (1) of this section, and a set 143

of fingerprint impressions obtained in the manner described in 144




Am. Sub. H. B.No. 3
As Passed by the House

division (C) (2) of this section, the superintendent of the bureau

of criminal identification and investigation shall conduct a
criminal records check. The superintendent ghall conduct the

criminal records check in the manner. described in division (B) of

this section'to'determine whether any information exists that
indicates that the person who is the subject of the request
previcusly has been convicted of, has pleaded guilty to, or has

been found eligible for intervention in lieu of conviction for any

of the following:

(a) A violation of section 2903.01, 2903.02, 2903.03,

2903.04, 2903.041, 2903.11, 2903.12, 2903.13, 2903.16, 2803.21,
2903.34, 2905.01, 2905.02, 2905.05{ 2905.11, 2905.12, 2907.02,
2907.03, 2907.04, 2907.05, 2907.06, 2907.07, 2%07.08, 2907.09,
2907.21, 2907.22,.2907.23, 2907.24, 23%07.25, 2907.31, 2907.32,
2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.%1, 2911.12,
2911.13, 2913.02, 2913.03, 2913.04, 2913.11, 29513.21, 2913 .31,
2913.40, 2913.43, 2913.47, 2913.48, 2913 .49, 2913.51,.2917.11,
2919.12, 2915.22, 2916.24, 2919.25, 2921.13, 2921.36, 2923.02,
2923.12, 2923.13, 2923 .161, 2923.32, 2925.02, 2925.03, 2925.04,
2925.05, 2925.06, 2925.11, 2925,13, 2%25.14, 2925 .22, 2925.23, or
3716.11 of the Revised Code, felonicus sexual penetration in

violation of former section 2907.12 of the Revised Code, a

vielation of section 2905.04 of the Revised Code as it existed

prior to July 1,

1996, a violation of gection 2919.23 of the

Reviged Code that would have been a violation of section 2905.04

of the Revised Code as it existed prior to July 1,

1996, had the

violation been committed prior to that date;

(b) An existing or former law of this state;

or the United States that is substantially equivalent to any of

the offenszes listed in division (A) (5) {a)

the Revised Cod

of this section.

(6) On receipt of a request pursuant to section 3701.881 of

e with respect to an applicant for employment with

any other state,
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Am. Sub. H. B.No. 3
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a home heélth agency in a position that involves providing direct
cars to an older adult, a completed form prescribed pursuant to
division (C) (1) of.this section, and a set of fingerpfint'
impressions'obtained in the manner described in division (C) (2) of
‘this section, the superinteﬁdent of the bureau of criminal
identification and investigation shall ccnduct a criminal records
. check. The superintendent shall conduct the criminal records check
in the manner described in divigion (B) of this section to
determine whether any information exists that indicates that the
person who is the subject of the request previoﬁsly has been

convicted of or pleaded guilty to any of +he following:

(a) A violation of section 2903;01, 2902.02, 2903.03,
2903.04, 2903.11, 2603 .12, 2903.13, 2903.16, 2903.21, 2903.34,
2605.01, 2905.02, 2005.11, 2905.12, 2907.02, 2%07.03, 2907.05,
2907.06, 2907.07, 2507.08, 2907.09, 2907.12, 2%07.25, 2907.31,
2907.32, 2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11,
2911.12, 2911.13, 2913.02, 2913.03, 2913.04, 2913.11, 2913.21,
2913.31,'2913.40, 2913 .43, 2913:47, 2913;51, 2919.25,‘2921.36,
2923.12, 2923.13, 2623 .161, 2925.02, 2925.03, 2925.11, 2925.13,

2925 ,22, 2925.23, or 3716.11 of the Revised Code;

(b} An existing or former law of this state, any other state,
or the United States that ig substantially equivalent to any of

the offenses listed in division (&) (8) (a) of this section.

(7) When conducting a criminal records check upon & regquest
pursuant to section 3319.39 of the Revised Code for amn applicant
who is a teacher, in addition to the détermination made under
divisicon (2) (1) of this section, the superintendent shall
determine whether any information exists that indicates that the
person who is the subject of the request previously has been
convicted of or pleaded guilty to any offense specified in section

3319.31 of the Revised Code.

(8) Or receipt of a request pursuant To section 2151.86 of
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" the Revised Code, a completed form prescrikbed pursuant to division

(C)(l)‘of this section, and a set of fingerprint impressions
obtained in the manner degcribed in division (C)(2).of this
gection, the superintendent of the bureau of criminal
identification and investigation shall conduct a criminal records_
check in the manner described in division (B} of this section te
determine whether any information existe that indicates that the
person who is the subject of the request previously has been

convicted of or pleaded guilty to any of the following:

(4) A violation of section 959.13, 2903.01, 2903.02, 2903.03,
2903.04, 2903.1%, 2903 .12, 2903.13, 2903 .15, 2903.16, 2903.21,
2803.211, 2903.22, 2903 .34, 2905.01, 2905.02, 2905.05,.2907.02,
2907.03, 2%07.04, 2907.05, 2907.06, 2%07.07, 2907.08, 2907.09,
2807.21, 2907.22, 2907.23, 2507.25, 2907.31, 2907.32, 2907.321,
2907.322, 2907.323, 2909.02, 2909.03, 2909.22, 2909.23, 2909 .24,
2911.01, 2911.02, 2911.11, 2911.12, 2913.49, 2917.01, 2917.02,
2919.12, 2919.22, 2919.24, 2919.25, 2923.12, 2923213} 2923.161,
2925.52, 2925.03, 2925.04, 2925.05, 2925.06, 2927!12, or 3716.11
of the Revised Code, a violation.of gection 29205.04 of the Revised
Code as it existed prior to July 1. 1996, a violation of gection
2919.23 of the Revised Code that would have been a violation of
cection 2905.04 of the Revised Code as it exiefed prior to July 1,
1996, had the violation been committed Qrior to that date, -a
violation of section 2925.11 of the Revised Code that is not a
minor drng possession cffense, two O more OVI or OVUAC vioclations
committed within the three years immediately preceding the
submission of the application ox petition that is the basis of the
request, or felonious gexual penetration in violation of former

gection 2907.12 of the Reviged Code;

(b) A violation of an exigting or former law of this state,
any other state, oOTr the United States that 1is substantially

equivalent to any of the offenses listed in division (A) {8) (a) of
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this section.

{9) Upon receipt of a request pursuant to section 5104 .012 or
5104.613 of the Revised Code, a cdmpleted form prescribed pursuant
-_to division (C) (1) of this section, and a set of fingerprint
impressions obtained in the manner described in division (C) (2) of
this section, the superintendent of the bureau of criminal

identification and investigation shall.coﬁduct a criminal records
check in the manner described in division {(B) of this section to
determine whether any information exists that indicates that the
person who is the subject of the request has been convicted of or

pleaded guilty to any of the following:

(a) A viclation cf gaction 2903.01, 2903.02, 2903.03,
2903 .04, 2903.11, 2903.12, 2903.13, 2903.1s, 2903.21, 2903.22,
2903 .34, 2905.01, 2905.02, 2905.05} 2907.02, 2%07.03, 2907.04,
2907.05, 29%07.06, 2907.07, 2%07.08, 2907.09, 2907.21, 2907.22,
2907.23, 2907.25, 2907.31, 2907.32, 2907.321, 2907.322, 2907.323,
2911.01, 2911.02,'2911.11, 2911.12, 2913.02, 2913.03, 2913.04,
2913.041, 2913.05, 2913.06, 2913.11, 2913.21, 2913.31, 2913.32,"
2913 .33, 2913.34, 2913.40, 2913.41, 2913.42, 2613.43, 2513.44,
2913 .441, 2513.45, 2913.46, 2913.47, 2913 .48, 2913.43, 291%.12,
2919.22, 2913.24, 291%.25, 2921.11, 2921 .13, 2923.01, 28923.1i2,
2923 .13, 2923.161, 2925;02, 2925.03, 2925.04, 2925.05, 2925.06, oOr
3716.11 of the Revised Code, felonious sexual penetration in
vioclation of former section 2907.12 of the Revised Code, a
vielation of section 2905.04 of the Revised Code as it existed
prior to July 1, 1996, a violation of sectiom 2919.23 of the
Revised Code that would have been a violation of section 2505.04
of ‘the Revised Code as it existed prior to July 1, 1986, had the
violation been committed prior to that date, a viclation of
section 2925.11 of the Revised Code that is not a minor drug
possession offense, a violation of éection 2923.02 or 2923.03 of

the Revised Code that relates to a crime specified in this
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division, or a second violation of section 4511.315 of the Revised
Code within five years of the date of application for licensure or

certification.

(b) A_violation of an existing or former law of this state,
any other state, or the United States that is substantially
equivalent to any of the offenses or violations described in

division (A} (9) (a) of this section.

(10) Upon receipt of a request purguant to seétion 5153.111
of the Revised Code, a completed form prescribed'pursuant Lo
divigion (C) (1) of this section, and a set of fingerprint
impressions cbtained in the manner described in division {C} (2} of
this section, the superintendent of the bureau of criminal
identification and investigation shall conduct a criminal records
check in the manner described in division (B} of this section to
determine whether any information exists that indicates that the
person who is the gubject of the reguest previously has been

convicted of or pleaded guilty to any of the following:

(a) A viclation of cection 2603.01, 2903.02, 2903.03,
2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34,
2905.01, 2905.02, 2805.05; 2907.02, 2907.03, 2907.04, 2907.05,
2007.06, 2907.07, 2807.08, 2907.09, 2907.21, 2907.22, 2907.23,
2907.25, 2907.31, 2907.32, 2907.321, 2907.322, 2907.323,.2909.02,
2909.03, 2911.01, 281%.02, 291%1.11, 2911.12, 2919.12, 2919.22,
2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925,02, 2925.03,
2925.04, 2925.05, 2925.06, or 3716.11_ of the Reviszed Code,
felonious sexual penetration in violation of former section
2907.12 of the Revised Code, a violation of section 2905.04 of the
Revised Code as it existed prior to July 1, 1996, a viclation of
section 2919.23 of the Revised Code that would have been a
violation of section 2905.04 of the Reviéed code as it existed
prior to July i, 1996, had the vioclation been committed prior to

+hat date, or a violation of secticn 2925.11 of the Revised Code
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that is not a minor drug possession offense;

(b) A violation of an existing or former law of thisg state,
any other state, oxr the United States that is substantlally
eduivalent to any of the offenses listed in dlv151on (R} (10} (a) of

this section.

(11) On receipt of a request for a criminal records check
fvom an individual pursuant to section 4749.03 or 4749.06 of the
Revised Code, accoumpanied by a completed copy of the form

'prescribed in division {C} {1} cf thia section and a set of

fingerprint impressions obtained in a manner described in division

(c) (2) of this section, the superintendent of the bureau of
criminal identification and investigation ghall conduct a criminal
racords check in the manner described in division (B) of this
section to determine whether any information exists indicating
that the person who is the subject of the reguest has been
convictéd of or pleaded guilty to a felony in this staté or in any
other state. If the individual indicates that a firearm will Dbe
carried in the course of business, the superintendent shall
require information from the federal bureau of investigation as
described in division (B) (2) of thig section. The superintendent
shall report the findings of the criminal records check and any
information the federal bureau of investigation provides to the

director of public safety.

(12) On receipt of a reguest pursuant'to section 1321.37,
1322.03, 1322.031, 1323.23, or 4763 .05 of the Revised Code, a
completed form prescribeﬂmpursuant to division (<) (1) of this
section, and a set of fingerprint impressions obtained in the
manner described in division (cy (2) of thig gection, the
superintendent of the bureau of criminal identification and
1nvestlgatlon shall conduct a criminal records check with respect
tc any person who has applied for a llcense, permit, or

certification from the department of commerce or a division in the
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department. The superintendént shall conduct the criminal records
check in the manner described in division (B) of this section to
determine whether any information.exists.that indicates that the
person who ig the subject of the request previously has been
convicted of or pleaded guilty to any of the following: a
violation of section 2913.02, 2§13.11, 2913.31, 2913.51, or

5925 .03 of the Revised Code; any other criminal offense involving

theft, receiving gstolen property, embezzlement, forgery, ﬁraud,

" passing bad checks, money laundering, or drug trafficking, or any

criminal offense involving money oi securities, as set forth in
Chapteré'2909., 2911., 2913., 291i5., 2921., 2923., and 2925, of
rhe Ravised Code; or any existing or former law of this state, any
other state, or the United States that is substantially egquivalent

to those offenses.

(1.3) On receipt of a request for a criminal records check
from the treasurer of state under section 113.041 of the Revised
Code or from an individual under section 4701.08, 4715.101,
4717.061, 4725.121, 4725.501, 472%.071, 4730.101, 4730.14,
4730.28, 4731.081, 4731.15, 4731.17%, 4731.222, 4731.281,
4731.296, 4731.531, 4732.001, 4734.202, 4740.061, 4741.10,
4755.70, 4757.101, 4759;061, 4760.032, 4760.06, 47671 .051,
4762.031, 4762.06, or 4779.091 of the Revised Code, accompanied by
a completed form prescribed under division (¢) (1} of thig section
and a set of fingerprint impressions obtained in the manner
described in division (C}(2) of this section, the superintendent
of the bureau of criminal identification and investigation shall
conduct a criminal records check in the manner described in
division (B) of this section to determine whether any information
exists that indicates that the person who ia the subject of the
request has been convicted of or pleaded guilty to any criminal
offense in this state cr any other state. Thé_superintendent shall

send the results of a check requested under section 113.041 of the
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Reviged Code to the treasurer of state and shall send the results
of a check requested under any of the other listed sections to the

licensing board specified by the individual in the request.

(145 On receipt of a fequest pursuant to gection 1121.23,
1155.03, 1163.05, 1315.141, 1733.47, or 1761.26 of the Revised
Code, a coﬁpleted form prescribed pursuant to divigion (C) (1) of
this section, and a set of fingerprint impressions obtained in the
manner described in division (C)(2) of thié section, the
superintendent of the bureau of criminal identification and
investigation shall conduct a criminal records check in the manner
described in division (B) of this section to determine whether any
information exists that indicates that the person who is the
subject of the request previously has been convicted of or ﬁleaded
guilty to any criminal offense under.any existing or former law of

+his state, any other state, or the United States.

{15} Not 1ater.than thirty days after the date the
superintendent receives a requegst of a type described in division
(B) (1}, (2), (3), (4), (5), (5), (7), (8), (9), (10}, (11}, (12),
or (14) of this section, the completed form, and the fingerprint
impressions, the Superintendeﬁt shall send the person, bocard, or
entity that made the request any information, other than
info;mation the dissemination of which is prohibited by federal
law, the superintendeﬁt determines exists with respect to the
person who is the subject of the request that indicates that the
person previously has been convicted of or pléaded guilty to any
offense listed or described in divieion (AY (1), (2}, (3}, {4},

(s)y, (6), {7), (8}, (g}, (10}, (11), (12), or (i4) of this

section, as appropriate. The superintendent shall gsend the person,'

board, or entity that made the request a copy of the list of
offenses specified in division (a) (1}, (2), (3}, (&), (5), {6},

(7}, (8y, (9), {10C), (11), (12), or (14) of this section, as
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appropriate. If the request was made under gection 3701.881.of the
Revised Code with regard to an applicant who may be b&th
responsible for the care, custody, or control of a child and
ipvolved in providing direct care to an older adult, the
spperintendent shall prdVide a list of the offenses specified in

divisiong (A) (4) and (6) of this gsection.

Not later than.thirty days after the superintendent recelives
a request for a criminal records check pursuant to gection 113.041
of the Revised Code, the completed form, and the fingerprint
impressions, the guperintendent shall send the treasufer of state
any information, other than information the dissemination of which
ig prohibited by federai law, the superintendent determines exist
with respect to the person who is the subject of the request that
indicates that the person previously has been convicted of or '
pleaded guilty to any criminal offense in this staté or any other

state.

(B) The superintendent shall conduct any criminal records
 check requested under section 113.041, 121.08, 173.27, 173.394,
1121.23, 1155.03, 1163 .05, 1315.141, 1322.03, 1322.031, 1323.23 .
1733.47, 1761.26, 2151.86, 3301.32, 3301.541, 3319.33, 3701.881,
3712.09, 3721.121%1, 3722.151, 4701.08, 4715.101, 4717.061,
4725.121, 4725.501, 4729.071, -4730.101, 4730.14, 4730.28,
4731.081, 4731.15, 4731.171, 4731.222, 4731.281, 4731.296,
4731.531, 4732.091, 4734 .202, 4740.061, 4741.10, 47439.03, 4749 .06,
4755.70, 4757.101, 4759.061, 4760.032, 4760.08, 4761.051,
4762.031, 4762.06, 4763.05, 4779.091, 5104 .012, 5104.013,
5111.032, 5111.033, 5111.034, 5123.081, 5126.28, 5126.281, Or

5153.111 of the Revised Code as follows:

(1) The superintendent ahall review or cause to be reviewed
any relevant information gathered and compiled by the-bureau under
_division {r) of section 109.57 of the Reviged Code that relates to

the person'who is the subject of the request, including, if the
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criminal records check was requested under gection 113.041,

121.08, 173.27, 172.394, 1121.23, 31155.03, 1163.05, 1315.141,

1323.37, 1322.03, 1322.031, 1323.23. 1733.47, 1761.26, 2151.86,

3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121, 3722.151,
4749.03, 4749.06, 4763.05, 5104.012, 5104.013, 5311.032, 5111.033,
5111.034, 5123.081, 5126.28, 5126.281, or 5153.111 of the Revised

Code, any relevant information contained in records that have been

‘sealed under section 2953.32.of the Revised Code;

(2y If the request received by the guperintendent agks for
information from the faderal bureau of investigation, the
superintendent shall request from the faderal bureau of
investigation any information it has with regpect to the person
who ié the subject of the request, including fingerprint-based
checks of national_crime information databases as described in 42
U.S.C; 671 if the request is made pursuant to section 2151.86, |
5104.012, or 5104.013 of the Revised fode or if any other Revised
code section requires fingerprint—based checks of that nature, and
shall review ox cause to be reviewed any information the

superintendent receives from that bureau.

(3) The superintendent or the superintendent's designee may
request criminal history records from other states or the federal
government pursuant to the national crime prevention and privacy

compact set forth in section 109.571 of the Revised Code.

(C)(l) The superintendent ghall prescribe a form to cbtain
the information necessary to conduct a criminal records check from
‘any person for whom a criminal records check is requested under
section 113.041 of the Revised Code or required by gaction 121.08,
173.27, 173.3%4, 1121.23, 1155.03, 1163.05, 1315.141, 1322.03,
1322.03%, 1323.23, 1733.47, 1761.26, 2151.86, 3301.32, 3301.541,

3319.39%, 3701.881, 3712.09, 3721.12%1, 31722.151, 4701.08, 4715.101,

4717.061, 4725.121, 4725.501, 4729.071, 47320.,10%, 4730.14,
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4730f28’ 47317081, 4731.15, 4731.171, 4731.222, 4731281,
47731.296, 4731.531, 4732.091, 4734.202, 4740.061, 4741.10,

4749 .03, 4749.06, 4755.70, 4757.101? 4759.061, 4760.032, 4760.086,
4761.051, 4762.031, 4762.06, 4763.05, 4779.091, 5104.012,
5;04-013, 5111.032, 5111.033, 5111.034, 5123.081, 5126.28,
‘5126.281, or 5153.111 of the Revised Code. The form that the
superintendent prescribes pursuant to this division may be in a
taﬁgibie format, in an electronic format, OF in both tangible and

electronic formats.

{2) The superintendent ghall prescribe atandard impression
sheets to obtain the fingerprint impressions of any person for
whom a criminal records check is requested under section 113.041
of the Revised Code or required by gection 121.08, 173.27, |
173.394,‘1121.23, 1155.03, 1163.05, 1315.141, 1322.03, 1322.031,
1323.23, 1733.47, 1761.26, 2151.86, 3301.32, 3301.541, 3319.39,
3701.881, 3712.09, 3721.121, 3722.151, 4701.08, 4715.101%,
4717.061, 4725.121, 4725.501, 4729.071, 4730.101, 4730.14,
4730.28, 4731.081, 4731.15, 4731.171, 4731.222, 4731.281,

4731 .296, 4731.531, 4732.091, 4734.202, 4740ﬂ061’ 4741.10,
A4749.03, 4749.06, 4755.70, 4757.101, 4759.061, 4760.032, 4760.06,
4761.051, 4762.031, 4762.06, 4763 .05, 4779.091, 5104 .012,
5104.013, 5111.032, 5111.033, £5111.034, 5123.081_r 5126.28,
5126.281, or 5153.111 of the Revised Code. Any person for whom a
records check is requested under or required by any of those
sections shall obtain the fingerprint impressiong at a county
sheriff's bffice, municipal police department, or any other entity
with the ability tc make fingerprint impressions on the standard
impression sheets prescribed by the superintendent. The office,
department, OY entity may charge the persoh a reascnable fee for
making the impressions. The standard impression sheets the
superintendent prescribes pursuant to this division may be in a
tangible format, in an electronic format, or in both tangible and

electronic formats.
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" (3) Subject to division {D) of this section, the
superintendent shall prescribe and charge a reagonable fee for

providing a criminal records check requested under gection

S 113.041%, 121.08, 173.27, 173.39%, 1121.23, 1155.03, 1163.05,

1315.141, 1322.03, 1322.031, 1323.23, 1733.47, 1761.26, 2151.86,
3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121{ 3722.151,
4701.08, 4715.101, 4717.061, 4725.121, 4725.501, 4729l071, '
4730.101, 4730.14, 4730.28, 4731.081, 4731.15, 4731.171, 4731.222,
4731 .281, 4731.296, 4731.531, 4732.09%, 4734.202, 4740.061,
4741.10, 4749.03, 4749.06, 4755.70, 4757 .101%, 47597061, 4760.032,
4760.06, 4761.051, 4762.031, 4762.06, 4763.05, 4779.091, 5104 .012,
5104.013, 5111.032, 5111.033, 5111.034, 5123.081, 5126.28,
5126.281, or 5153.111 of the Revised Code. The person making a
criminal records request under any of those sections shall pay the
fee prescribed pursuant to this division; A person making a
request unaéer section 3701.881 of the Reviged Code for a criminal
records check for an applicant who may be both respensible for the
care, custody, oOr control-of a child and involved in providing
direct care to an older adult shall pay one fee for the reguest.
In the case of a reguest under section 1i21.23, 1155.03, 1163.05,
1315.141, 1733.47, 1761..26, or 5111.032 of the Revised Code, the

fee shall be paid in the manner gpecified in that section.

(4) The superintendent of the bureau of criminal
identification and investigation may prescribe methods of
forwarding fingerprint impressions and informaticn necessary to
conduct a criminal records check, which methods shall include, but

not be limited to, an electronic method.

(D) A determination whether any information exists that
indicates that a person previously has been convicted ofror
pleaded guilty to any offense listed or described in division

(a) (1) (a) or (b), (R)(2)(a) or (b), (A)(3)(a) or {b), (B} (4)(a) or
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(b), (B)(5){a) or (b}, (B)(6) (a) or (b), (B)(7), (R)(8) {a) or (b},
(8) (3) (a) or (b), (A)(10)(a) or (b}, (R)(12), ox (R)(14) of this
section, or that indicates that a person previously has been
convicted of or pleaded guilty to any criminal offense in this
state or any other state regardlng a criminal records check of a
type described in division (a) (13) of this section, and that is
made by,the superlntendent with respect to information considered
in a criminal records check in accordance with this section is
valid for the person who is the subject of the criminal records
check for a period of one year from the date upcn which the
superintendent makes the determination. During the pericd in which
the determination in regard to a person is valid, if'another
request under this section is made for a criminal records check
for that person, the superintendent shall provide the information
that is the ba51s for the superintendent’s initial determination
a2t a lower fee than the fee prescrlbed for the initial criminal

records check.
(E) As used in thig section:

(1) "Criminal records check" means any criminal records check
conducted by the superintendent of the bureau of criminal
identification and investigation in accordance with division (B}

of this section.

(2) "Minor drug possession offense” has the same meaning as

in section 2925.01 of the Reviged Code.
(3) "0Older adult” means a person age sixty or older.

(4) "OVI or OVUAC violation" means a violation of secticon
4511.19 of the Revised Code or a wviclation of an existing or
former law of this state, any other state, or the United States

thzt is substantially eguivalent to section 4511.19 of the Revised

Code.
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dec. 1181.05. (A) As used in this séction, *consumer finance
companY" means any person required to be licensed or registered
under Chapter 1321., 1322., 1323.. 4712., 4727., or 4728. or

gections 1315.21 to 1315.30 of the Revised Code.

(B) Neither the superintendent of financial institutions nor
any other employee of the division of financial institutions shall
do any of the follow1ng be interested, directly or indirectly, in
any bank, sav1ngs and loan asscciation, savings bank, credit
ynion, or congumer finance company, that is under the supervision
of the superintendent of finencial institutions; directly or
indirectly borrow money from any such financial institution or
company; serve as a director or officer of or be employed by any
such financial institution or company; OX OWI 20 egquity interest
in any such financial institution or company. For ﬁuiboses of this
section, an equity interest does not include the ownerghip of an
account in a mutual savings and loan agsociation or in a savings
bank that does not have permanent stock or the ownership of a

share account in a credit union.

(C) Subject to division (G) of this section, an employee of
the division of Financial institutions may retain any extension of
credit that otherwise would be prohibited by division {(B) of this

section if both of the following apply:

(1) The employee cbtained the extension of credit prior to
October 29, 1595, or the commencement of the employee's employment
with the division, or as a result of a change in the employee's
marital status, the consummation of a merger, acquisition,
transfer of assets, or other change in corporate oﬁnership beyond
the employee's control, OT the sale of the extension of credit in
the secondary market or other business transaction beyond the

employee's control.

(2) The employee liéuidates the extension of credit under its
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original terms and without renegotiation. ' 592

1f the employee chooses to retain the extension of credit, ) 593
the employee shall immediately provide writtén notice of the 594
retention to the employee's supervisor. Thereafter, the employee 595
.shall be disqualified from participating_in any decision, 596
examination, audit, or other action that may affect that 597
particular creditor. . _ 598

(D) Subject to divigion (@) of this section, an employee of 599
the division of financial institutions may retain any ownership of 600
or beneficial interest in the securities of a financial ‘ 601
institution or consumer finance company that is under the ' 602
supervision of the division of financial institutions, or of a 603
holding company oOF cubsidiary of such a fipnancial institution or 604
company , which ownership or beneficial interest otherwise would be 605
prohibited by division (B) of this section, if the ownership or 606
peneficial interest is acquired by the employee through 607
inheritance or gift, pridr +o October 29, 1935, or the 608
commencement of the employee's employment with the division, or as 609
a result of a change in the employee's marital status or the 610
consummation of a merger, acquisition, rransfer of assets, O 611
other change in corporate-ownership beyond the employee's control. 612

1f the employee chooses to retain the ownership or beneficial 613
interest, the employee shall immediately provide written notice of 614
the retention to the employee's sUpervigor. Thereafter, the 615
employee shall be disqualified from participating in any decision, 616
examination, audit, or other action that may affect the issuer of 617
the securities. Howevexr, if the ownership of or beneficial 618
interest in the securities and the subsequent disqualification 619
required by this division impair the employee's ability to perform 620
the employee's duties, the employee may be ordefed'to divest self 621
of the ownership of or peneficial interest in the securities. 622

{E) Notwithstanding division (B) of this section, an emplovee 623
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of the division of financial institutions may have an indirect
interest in the securities of a financial institution or consumer
finance company that ig under the sﬁpervision of the division_of
financial institutions, which interest arises through ownership of
or beneficial interest in the securities of a publicly held mutual
fund or investment trust, if the employee owns O has a beneficial
interest in less than five per cent of the securities of the
mnutual fund'or investment trust, and the mutual fund or investuent
trust is not advised or gponsored by a finanéial institution or
consumer finance company that is under the supervision of the
division of financial institutions. If the mutual fund or
_investment trust is gubsequently advised or sponsored by a
financial institution or consumer finance company that is under

the supervision of the division of financial institutions, the

employee shall immediately provide written rotice of the ownership.

of or benef1c1a1 interest in the gecurities to the employee's
gupervisor. Thereafter, the employee shall be disqualified from
participating in any decision, examination, audit, or other action
that may affect the financial institution or consumer finance
company . However, if the ownership of or peneficial interest in
he securities and the subéequent disqualification reqgquilred by
thig division impair tie employee’'s ability to perform the
employee's dutiesg, the employee may be ordered to divest gself of

the ownership of or beneficial interest in the securities.

(F} (1) For purposes of this section, the interests of an

employee's spouse Or dependent child arising through the ownership

or contrcl of cecurities shall be considered the iﬂterests of the

employee, unless +he interests are solely the financial interest

and responsibility of the spouse oY dependent child, the interests

are not in any way derived from the lncome, assets, or activity of
the employee, and any financial or economic benefit from the
interests is for the personal use of the spouse CX dependent

child.
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(2).If'an employee's spduse or dependent child obtains : 657
interests arising through the ownership or control of securities 658
.and, pursuant to division {(F) (1) of this section, therinterests 659
are not considered the interests of the employee, the employee 660
shall immediately provide written notice of the interests to the 661
. employee's guperviscr. Thereafter, the employee shall be . 662
disqualified from participating in any decision, examination, 663
audit, or other action that may affect the issuer of the 664
gecurities. . 665
(G} For purpcses of divisions (C) and - (D) of this gection, 666

both of the following apply: 667
(1) With respect to any employee of the former divigion of 668
consumer finance who, on the £irst day of the first pay period 669
commencing after the effective date of this section, becomes an 670
employee of the division of financial institutions, the employee's . 671
employment with the division of fiﬁancial institutions is déemed 672
"to commence on the first day of the firsprpay period commencing 673
after the effective date of thisz section. .674
(2) With respect tc any employee: who, oOn October 29, 1995, 675
pecame an employee of the division of financial institutions, the 676
employee may, notwithstanding divisions {c) and (D) of this 677
gection, retain any extension of credit by a consumer finance 678
company that was obtained at any time prior to the first day cof 679
the first pay period commencing after the effective date of this 680
section, or retain any ownership of or beneficial interest in the 581
securities of a consumer finance company, or of a holding company 682
or subsidiary of such a company, that was acquired at any time . 683
prior to the first day of the first pay pericd commencing after 684
the effective date of this section. If the employee chooses to 685
retain the extension of credit or the ownershié or beneficial 686
interest, the employee shall comply with divisions (C) and (D) of €687

this section. 688
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Sec. 1181.21. (A) As usged in this gection, "consumer finance

company" has the same meaning as in section 1181.05 of the Reviged

Ccde.

(B) The superintendent of financial institutions shall see
that the laws relating to consumer finance companies are executed

and enforced.

{C} The deputy'superintendent for consumer finance shall be
the principal gupervisor of consumer f£inance companies. In that
position the deputy superintendent for consumer finance shall,
notwitﬁstanding section71321.421, division (A) of section 1321.76,
and sectioms 1321.07, 1321.55, 1322.06, 1323.30C, 4727.05, and
4728:05 of the Revised Code, be responsib1é for condﬁcting
examinations and preparing examination reports under thosze
sections. In addition, the deputy superintendent for consumer
finance shall, notwithstanding sections 1315.27, 132i.10, 1321.43,
1321.54, 1321.77; 1322.12, 1323.29, 4712.14, 4727.13, and 4728.10
of the Revised Code, have the authority to adopt rules and
atandards in accordance with those sections. Ia performing or
exercising any of the examination, rule-making, OTr other
regulatory Ffunctions, bowers, or duties vested by this division in
t+he deputy superintendent for conéumer finance, the deputy
superintendent for consumer finance shall be subject to the
control of the superintendent of financial institutions and the

director of commerce.

‘g@ec., 1321.52. (A) (1) No persom, on that person's own bhehalf

or on behalf of any other person, short £

£ ] ez e
T OW TS

LY
E =) TT £

without having first obtained a certificate of registration from

the division of financial institutions—+

{a—Rdvertige, ghall advertise, solicit, or hold cut that the

person is engaged in the buginess of making loans secured by a
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mortgage on a borrower's real estate which is other than a first

lien on the real estates

’,_I
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(2) Each person issued a certificate of registration is

subject to all the rules prescribed under gections 1321.51 to

1321.60 of the Revised Code.

(B} All-Ieans (1) Except as otherwise provided in divigion

(R) (2) of this section, .any lcan made to pe¥sens 4 person who at

the time are—=cesidents of the loan is a resident of thig state axre

ig congidered as made within this state and subject to the laws of
this state, regardless of any gtatement in the contract or note to

the contrary.

(2) If a lcan ig primarily secured by a lien on real property

in another state and that loan is arranged by a'mortqaqe loan

originator licensed by another state, the borrower way designate

the transagtion be governed by the law where the real DProOperty ig

located if the other state has consumey protection lawg covering

the'borrbwer that are applicable to the transaction.

{C) A registrant may mzke unsecured loans, loans secured by a

mortgage on a borrower's real estate which is a first lien or
other than a first lien on rhe real estate, loans secured by other
than real estate, and loans secured by any combination of
mortgages and security interests, on terms and conditions provided

" by sections 1321.51 to 1321.60 of the Revised Code.

(DY (1) If a lender rhat is subject to sactions 1321.51 to
1321.60 of the Revised code makes a loan in violation of division
(n) (1) of this section, the lender has no right to collect,

receive, or retain any interest or charges on that loan.

{2z} If a registrant applies to the division for a renewal of
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the registrant's certificate after the date required by division
(n) (4) of section 1321.53 of the Revised Code, but prior to the
first day of August'of that year, and the division approves the
application, division (D} (1) of this sgection does not apply with
respect to ény loan made by the registrant while the registrant's

cartificate was expired.

Sec. 1322.05. (A) No registrant shall conduct business in

this state, unless the registrant maintains a net worth of at

least Fifty thousand dollars and has obtained and maintains in

effect at all times a corporate surety bond issued by a bonding
company Or insurance company authorized to do business in this
state. The bond shall be in favor of the superintendent ot
financial institutions and in the penal sum of at least £+f&y one
hundred thousand dollars and an additional penal sum of ten
thousand dollars for each location, in excess of one, at which the
registrant conducts business. The term of the bond shall coincide
with the term of registration. A Copy of the bond shall be filed
with the superintendent. The‘bond shall be for the exclusive
benefit of any buyer injured by a violation by an employee,
licensee, or registrant of any provision of sections 1322.01 to
1322.12 of the Revised dee. The aggregate liability of the
corporate surety for an? and all breaches cf the conditions of the

bond shall not exceed the penal sum of the bond.

(B) {1} The registrant shall give notice to the superintendent
by certified mail of any action- that is brought by a buyer against
the '‘registrant or loan officer of the registrant a}leging injury
by a violation of any provision of sections 1322.01 to 1322.12 of
the Revised Code, and of any judgment that is entered against the
registrant or loan officer of the registrant by a buyer-injured by
a violation of any provision of sections 1322.01 to 1322.12 of the
Revised Code. The notice shall provide details gufficient to

identify the action or judgment, and shall be filed.with the
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guperintendent within ten days after the commencement of the

action or notice to the regigtrant of entry of a judgment.

(2) A corporate surety, within ten days after it pays any
claim or judgment, shall give notice to the superintendent by
certified mail of the payment, with details sufficient to identify

the person and the claim or judgment paid.

(C) Whenever the penal sum of the corporate surety bond is
reduced by cne or more recoveries or payments, the registrant
shail furnish a new or additional bond under thig sectiomn, éd‘that
the total or aggregate penal gum of the bond or bonds equals the
sum required by this section, or shall furnish an endorsement
executed by the corporate surety reinstating the bond to fhe

required penal sum of it.

7 (D) The liability of the corporate surety on the bond to the
superintendent and to any buyer injured by a viclation of any
provision of cections 1322.01 to 1322. 12 of the Revised Code shall
not be affected in any way by any mlsrepresentation, breach of
warranty, or failure to pay the premium, by any act or omission
ﬁpon the part of the registrant, by the insolvency OT bankruptcy
of the registrant, or by the insclvency of the registrant's
estate. The liability for any act or omissicn that occurs during
che term cf the corporate surety bond shall be maintained and in
effect for at least two years after the date on which the

corporate surety bond is terminated or canceled.

(E} The corporate surety bond shall not be canceled by the
registrant or the corporaté surety except upon notice to the
superintendent by certified mail, return receipt requested. The
cancellation shall not be effective prior to thirty days after the

superintendent receives the notice.

(F) No registrant shall fail to comply with this section. Any

registrant that fails to comply with thig section shall cease all
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mortgage broker activity in this ctate until the registrant

complies with this -section.

Sec, 1323.01., (A} Ag uged in this chaptex:

(1) "Mortgage servicer! or "eervicer" means a person who

engages directly or indirectly, whether for compensation, gain for

another, ¢r on the person's own behalf, in the buginess of

receiving scheduled periodic payments from a borrower_pursuant to

the terms of a residential mortgage loan, including smounts

received for depogit in an escrow 2ccQuni, and applying those

payments recelved toward principal, interest. and opther

‘obligaticons of the borrowel including amounts to be paid from an

esCrow account .

"Mortogage servicer! includes a pergon who makes or holds a

1ean if that person also serviceg the loan.

v

"Mortgage serviger! does mnot include_any of the following:

(a) The federal deposgit ipsurance corporation or the

reasolution trust corporation, in connection with assets acqguired,

acsigned., seld., or transferred pursuant to the "Federal Deposit

Insurance Corporation Act, " 64 ctat. 873 (19503, 12 U,8.C.

1823 (c), or as receivey Or congervator of an insured depositoryvy

institution;

(b) The qovernment natiopal mortgace association, the federal

national meortgage asgociation, the federal home loan mortdade

corporation, the regolution trust cornoration, or the federal

deposit 1nsurance corporation, in_any case in which the

agsignment, sale, or transfer of the gerviging of the mortgage

loan is preceded by:

(i) Termination gof the contract for servicing the loan for

cauge;

{ii) Commencement of proceedings_ for bankruptcy of the
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servicer;

(iid) Commencement of proceedings by the federal depogit

insurance corporation or the regolution trust corporaticn for

conservatorship or receivership of the servicer or an entity by

which the servigcer is owned or contrglled.

{c) The national credit union administration, in connection

 with assets acquired, assigned, sold, or rranaferred purguyant to

federal law, or_as a recelver or conservator of an insured gredit

union;

{d) Anv political subdivision or any public adency of the

United States or any state.

(2} "Mortgage lender! means a Persoll engaged in the business

of making resgidential mortagage loang for compengation or gain.

(3} "Residential mortqaae“ and "residential mortgade loan®

mean an obligation tg pay a Sum of monay evidenced by a note and

securaed by a lien upon rezl property logcated within fhig state

containing four or fewer residential unitg and includes such an

obligation on a residential condominium or cooperative unit,

{4) "Emplovee® peans an individual for whom & person pays &

wade oy galary, pays social gecurity and unemplovment taxes.

provides workers' compensation coverade, and withholds local,

state, and federal income taxes. "Employee! includes any

individual who agts as an operations manager of & registered

mortoage servicer, but for whom the servicer is prevented by law

from making_ income tax withholdinag.

(5) "Operations mapager” mMeans +he employvee or owner

responsible for the everyday operaticns, compliance requirements,

and management of a regigtrani or applicant.

(6) "Subprime loan! or teubprime mortgage! means 2

residential mortgage loan originated between January 1. 20031, and
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January 1, 2009, in which the difference between the apnual

percentage rate for the loan and the federal howme loan mortgage

corporation primary mortgadge market survey rate for a comparable

transaction, as of the date the interest rate is set, ig greater

+han one and one-half percentage points if the loan is a first

mortgage loan or three and one-half percentade points if the loan

ig a morbcage loan in a aubordinate position.

(7). "Unoccupied property' means d property intended for

»

regidential occupancy that is not occupied by the owner of the

property or the owner's tenant.

(8} ngyperintendent of financial institytions" or

nguperintendent” includes the deputy guperintendent for consumMer

finance ag provided in cection 1181.21 of the Revised Code.

{9) "ghort sale" means a rransaction in whigh the property

that ig the subject of a mortgage_transacfion is sold for an

amount that is less +han the amount of the debtor's cutstanding

chligation under the mortgage transaction.

{10) "Depository institution" means an entityv chartered and

'lawfuliv doipg business under the authority of any law of this

state, another state, Or the United States as & bank, savings

bank, trust company, Or savings and lcan association, "Depository

inatitution" does not wmean rhe holding gompany of such an

institution.

(11} "Credit upion'! means an entity_ chartered under Chapter

1733, of the Revised code or under similar laws of another state

or the United States. voredit wnion" includes a credit union

service organization consisting of multiple credit unions.

(B) gSections 1323.01 to 1323.11 of the Revisged Code shall be

known as the "apecial program to reduce foreclosures act.”

(C) (1) The director of commerce may act through staff and

those under the director's control, including the deputy
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cuperintendent for consumer finance as provided in section 1181.21

of the Reviged Code.

(2) The director may adopt rules purguant. to Chapter 119. of

the Reviged Code for the administration and enforcement of

cections 1323.02, 1323.05, and 1323.06 of the Revised Code,

dec. 1323.02. (A) At least aixty days prior to filipg a

complaint to initiate a foreclosure action that involves a

regidential mortgage loan On property occupied by apn owper or a

tenant of that owner, a mortgage servicer ghall provide the

borrower with a notice to inform the borrower of the amount due to

the lender and the availapility of resources to avoid foreclogure.

This_notice chall be on & form the director of commerce prescribes

and shall jnclude all of the following:

(1) An itemization of all'ﬁast due amounts causing the loan

to be in_default:

(2} An itemization of any other charges that the borrower

must pay in order to be current on loan payments:

(3) A gtatement that the borrower may have options avaiisble

other than foreclogure, and that the borxrower may digcuss

available options with the mortaage lender, the mortgage gervicer,

or a counselor approved by the United States department of housing

and urban development;

(4) The address. telephone number ., aand other contact

information for fhe mortgade Jender, the mortagade servicer, Or an

agent for either of them who is authoriged to work with the

borrower to avoid forecloSurg:

(5) The address, telephone number, and other contact

information for the department of job and family services.

including the following web site address: www.OhioMeangJobs , COM;

(6) The name, address, telephone number, and other contact
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1nformatlon for one or more Unlted atates department of housing 934
and urban devejopment- approved counseling agencies ooeratlnq to 935
zaaist borrowers in Ohioc to aveid foreclogure: 936
{7) The address, telephone number, and other contact 937
information for the consumer complaint sections of the division of 938
financial institutions in the Ohig departuent of commerce and the 539
Ohioc attormey general; ' ' 940
{8} The following information prominently displayed: 941
wyol EAVE THE RIGHT TO REMAIN IN THIS PROPERTY DURING THE 942
FORECLOSURE PROCEEDINGS AND AFTER_THE SHERIFF'S SALE UNTIL A CQURT -943
CONFIRMS THE_ SALE. 944
ADDRESS CF PROPERTY : . .o oo s oo se=n- PPN " 845
(9) other_ information the director considers necessary and G546
includeg on the form. 947
{B) The mortgadge cervicer shall mail the notice this gection 948
reguires Lo the last known address of the borrower and ghall 949
evidence the mailing by a certificate of mailing from the United 950
atates postal service. ' 951
Sec, 1323.04. (A) Within three business days after mailing 952
the notlce saction 1323.02 of the Revised Code recuires, a 953
mortgadge servicer shall file with the admlnlstratlve dlrector of 954
+he Ohio supreme court the date the motice was mailed to the : 955
porrower and, unless prohibited by gtate or federal law, any 956
additional information the administrative director regquests. 857
(B) Within seven days after entering jnpto a modifica;ion 958
agreement ., a wortdage servicer shall notify the administrative 959
.director_of the nature and terms of an agreement with a borrower 960
to do any of the following: 961
(1) Reduce or foredgo any fees or_arrearades, including 962

acceptance of a deed in lieu of foreclosure; 963
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{2} Alter_ the termg of rhe regidential mortgage loan

agreement by a reduction in interest rate, lessening of monthly

pavment, increase in The term for repayment, deferment of interest

or other payment, O alteration of a variable rate adjustment
date:

(3) Refinance the loan under hew terms,

(C) Any notice or £iling this section requires shall be made

in an electronic format as the administrative director nregeribes,

and contain the naeme and addregs of the borrower, +he nampe and

address of the mortgadge servicer, and the name and address of the

holder of the morfgade.

(D) The adminjistrative director shall include all information

received pursuant to thig section in the state foreclogure

database developed and maintained pursuyant to section 1323.07 of

the Revised Code. This information ghall be available for reyiew

by the state foreclosure prevention project as described in

saection 1323.06 of the Reviged Code.

Sec, 1323.05, (A} The director of ¢ommerce shall adopt

comprehensive minimum loan modification standardg by rule to

advise mortgage servicersg of modification alternatives and to use

to evaluate the loan modification efforts of mortocage servicers.

The director shall desion the standards to reflect modification

alternatives that would keep a borrower ip the horrower's home

when the anticipated recovery under a loan modifigarion or workout

plan is greater than the anticipated recovery throuah foreclogure.

an a net present value basis.

(B8} The loan modification sténdards adopted pursuant to thisg

gection shall include some combination of the following features:

(1) An interest rate reduction, ag needed, for a fixed term
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of at least five vears:

(2) an extension of the amortization period for the loan

term, to not more than forty vears from the original date of the

loan;

(3) Deferral of sowe portion of the principal amount of the

unpaid principal balance until maturity of the loan;:

(4) Reduction of principal; .

(5) Compliance with a federally mandated lgan modification

program:

(6) Other factors theﬂdirector determines are appropriate;

which mav include efforts imolemented in other states that have

resulted in a reduction in foreclosures.

Sec. 1323.06. The director of commerce shall establish the

ngrate foreclosute prevention project! To collect residential

mortgage foreglosure information, frack 10gs mitigation efforts.

encourage viable loan modifications, and seegk aolutions to avoid

foraclogures for residential mortgade loang. In developing the

proiject, the directox may include input from the mited States

department of housing and urban devel opmeng-approved houging

counselors, community organizations, state agencies incliuding the

Ohioc attorney general ., mgrtgade lenders., mortgage servicers. and

any other appropriate persons.

Sec. 1323.07. {A) The director of ccommerce shall design and

develop, in consultation with the administrative director of the

Ohioc gupreme court, the gtate forecloéure database to track

regidepntial mortgade foreclosure information and to promote the

efforts of the state foreclosure prevention project. Not later

than October 1, 2003, the adminiStrativé director of the Chio

qupreme_court shall implement the database.
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{R) No person shall have acgesg to the state foreglosure

database except the following individuals or the indiwvidual's

desianated representative: the administrative director of the ohio

supreme  court, the director of commerce, the superintendent of

financial ipstitutions, the Ohio attorney general, and the clerk

of a court of common pleas for the purpgoses described in section

2303.33 of the Reviged Code.

(c) Any information provided for inclusion in the state.

foreclogsure database ig axclusively for the use and purposes of’

+he state foreclosgure prevention project. The database is not a

public record subject to section 149.43 of the Reviged Code and

the information provided for and included in the database nmay not

be disclosed except as this gection provides. Any mortgade

servicer shall have access onlv to the information submitted with

regpect to its owpn loans.

(D) Providing information as this chapter reguires for

inclugion in the state foreclosure database doeg not viglate any

state law pertaining to £ipnancial privagy. A mortgade gervicer

shall be held harmless for any allieged breach of privacy rights of

a borrower with regpect to the information the mortgadge servicer

provides in_accordance with thig chapter.

Sec. 1323.08, (A) The director of commerce gnnually ghall

submit a report to the general agsembly describing_the operation

of the state foreclosure prevention proiect. The director shall

pregent information in the report in aggregate form, and may

include the number of borrowers helped, the effectiveness of the

funds in preventindg foreclosgsure, recommendations for further

efforts needed to reduge foreclosures, and any other aggregated

information the director determines is pertinent or that the

N
general assembly requests.,

{B) In preparing the report, the director_ shall review
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information provided in the state foreclogure database to

determine all of the following:

(1) Whether the loss mitigation Droqrams.and efforts

effectively address loan default issues:

{2) The most effective means for egtablishing successful

" foreclosure algernatives including loan modification prodgrams;

(3) Which procedures best comportVWith a serviger's

obligation to invegtorsg to lessen logses resulting Ffrom borrower

defaults..

Sec. 1323.09, The superintendent of financial inetitutions in

the department of commerce shall review the information in the

astate foreclcgure database to determine whether any mortgade

servicer hag failed to provide disclosures 0Or information this

chapter requires or is not acting in good fajth to provide

borrowers with an effective method to discuss pavment options for

Dast due amcunts and alternatives to foreclosure. I£f the

superintendent determines that a mortgade servicer has viplated

any of these reqguirements, the superiantendent may consgidex that

conduct or failure when determining the character znd general

fitnegs of the mortgade cervicer for its licensure or caertificate

of.reqistration as a mortgage servicer under this chapter or

Chapter 1321, of the Revised Code.

Sec. 1323.10. {A) There is hereby established in the state

treasury the foreclosure prevention revolving trugt fund,

comprised of moneys collected or accruing to the trugt fund,

(B} Each fizcal guarter the director of commerce ehall

distribute the amounts in the foreclosure prevention revolving

trust fund as follows:

(1) Ten per cent to the administrative director of the

aupreme,_court, to establish, operate, and maintain_ the state
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foreclosure databage establighed pursuant to section 1323.07 of

the Revised Code.and to fund foreclosure mediation programs in the

state:

{2} Ten per cent to the department ¢f commerce, which may be

used for the following PUrDOSES:

{a) Grants to counseling foreglosgure prevention entities for

the purpose of maintaining or eypanding foreglosure prevention

counseling and related services apd activities to assist

‘homeowners to prevent foreclogure;

(b) Grants to individuals or counseling entities for the

purpose of providing emeIgency foreclgsure prevention assgistance

loang;

(¢} Loans and grants to nonprofit or local gqovernment

entitiegs to provide relocation asgistance or acguire mortgadge

loans or properties fyom creditors_in cgrder to restructure the

mortgage losng or restore the properties to productive usge;

(d) Funding to establish, operate. and maintain the state

foreclosure database established pursuant £o gection 1323.07 of

the Reviged Code:

(e} Funding for the expenses of the state foreclosure.

prevention proiect and the associated costs the superintendent of

financial institutiong of the department of commerce and the

director of commerce incur related to outreach and education and

to support investigation of mortoage fraud and fraudulent

foreclosure prevention schemesg in the state of Ohic.

(3) Five per cent Lo the attorney general for inyvestigation

of illegal activities agsociated with mortgade fraud and

foreClosure prevention fraud, which funds the attorney general may

use to contract with local public progecutors engaged in the

investigation of foreclosgure prevention fraud;
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f4) Thirty-seven and a half per cent to the department of

development for deposit into the Ohio housing trust fund, and

thirtv-seven and a hall per cent to the boards of county

commissioners, to be distributed on a pro rata basizs of the fundg

submitted With'IESDeCt to foreclosure filings in each county under

cection 1323.11 of the Revised Code. The funds provided to the

department of development and the boards of county commissioners

under thig division shall e used to provide the following:

- {a) Grants_to counseling foreclosure prevention entities for

the purpose of maintaining or expanding foreclosure prevention

counseling and related cervices and activities to agsgsist

homeowners_ to prevent foreclosure;

(b) Grants to individuals or counceling entities for the

purpose of providing emergency foreclgsure prevention assistance

loansg;

{c) Loans and grants to nonprofit or local ggovernpent

entities toO provide. relocation assistance or acgguire mortgage

loans or properties from creditors in order to restructure the

mortgage leoans or restoreg the properties to productive use;

{d) Foreclosure prevention seryices:

{e) Amelioration of dilapidated and vacant properties:

(f) Assistance with the development of county land banks:

{q) Other activities as they relate to foreclogure,

{C) For the purposeg of divigion (B) of this gection, the

director of development and boards of county commissiopers shall

eatablish rules governing the proceduresg to qualify coungeling and

foreclosure prevention entities, nonprofit entities, and

individuals for loan assistance to receive mopeys from the

revolving trust fund to carry cut the purpcses of divigion (B} (4)

of this section,
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{D) Any MONEVSs gigtributed to. the supreme court but not used

for the purposes gtated in division (B) (1) of thig section shall

be reallocated tg the department of cdmmérce £or deposit into the

foreclogure prevention revolving trust fund.

{E) Any moneys coliected undef this secticon but not allocated

by the end of the figcal year shall be available for allocation in

the subseguent fiscal year.

Sec, 1323.11., (A) In addition to any filing fee reguired by

law, a mortgage serviger that files a complaint to initiate a

foreclogsure action involving a residential mortaage loan

gimultaneously shall transmit_a check in the amount of seven

hundred f£ifty dollars pavable to the department of commerce for

deposit into the trust fund established undex section 1323.10 of

the Revised Code. The gervicer may not in any manner add the

amount paid pursuant to thisg division to the amount the borrower

owes or geek to regover this cost from the borrower.

(B8} No_court shall permit the filing of an action for a

mortgadge foreclogure ox grant _a judament of foreciosure Lo any

gervicer of a regidential loan unless that servicer provides

evidence to the court that the servicer has gomplied with this

section.

(¢) The director of gommerce shall establish an accounting

svstem to tracgk the county that corresponds to each fes that is

paid pursuapnt to thisg section., The acgounting gystem shall be uged

to determine the ghare of the funds to be digstributed to each

county pursuant to section 1323.10 of the Reviged Code.

{D) The fes this section reguires shall not be charged with

respect to a filing for a foreclosure action that meets any cf the

following griteria:

(1) A filing on an unoccupied property;,
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(2) A Filing on a property for which a filing fee was paid

_ during the past twenty-four months with respect To the game

mortagage loan:

(3} o filing by a credit union;

(4 A filing by a depository institution if that depcgitory

ingtitution is headouartered in Chig, has two and one-half billion

doliars or legs in total assets, ard originated and serviges the

mortgage loan being foreclosed,

Sea. 1323.20. (A) Sections 1323.20 to 1323.37 of the Revised

Code shall be known as the "regidential mortgade gervicers

registration act.,"

{B) Sections 1323.20 to 1323.37 of the Leviged .Code do not

apply to any of the following:

(1) Anv entity that is chartered and 1awfuilv doing businegs

as a bank, savings bank, trust company., savings and loan

association, or credit union under the authority of any law oOf

this state, anofher state., or the United States:

{2) Life., property. Or casualty insurance conpanies licensed

to do business in this state:

(1) Any attorney or law firm acting on behalf of any moriLgage

note helder oxr mortgade servicer when acting in connection with

+he practice of law in this state, except as otherwige provided in

division (D) of this section;

(4) Any political subdivigion, or any governmental or other

public agency. corporation, or instrumentality din or of the Tmited

Stateg or_anv state;

(5) An institution of higher education as defined in section

1713.01 of the Reviged Code;

{6) A debt collector acting under the name of, and as _agent
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for, a mortgage servicer registrant to collect a debt in defaulf.

(Y Mortgage lenders registered under section 1321.52 of the

Revigsed Code and mortgage brokers reqisfered under section 1322.02

of the Revised Code are exenpt f£rom the regigtration reguirements

of section 1323.21 of the Revised Code but shall comply with

divigions (CY, (D), (F}, and (@) of sectijon 1323.33, and sections

1323.34, 1323.35, and 1323.36 of the Revised Code in connection

with the servicing ofrresidential mortgage  loans., ANy violation of

these gections is an unfair and deceptive practice in violation of

section 1345-.02 of the Reviged Code and may result _in

administrative action and penaltieg the superintendent of

financial institutions of the department of commerce imposes

pursuant_to secticns 1321.54 and 1322.30 of +he Revised_Code,

(D) Any attorney or law Fivrm primarily engaged in debt

collection shall comply with diviegion (D) of section 1323.33 and

section 1323,36 of the Revised Code when acting as a mortgage

ceryicer, notwithstanding the general exemption from sections

1323.20 to_1323.37 of the Revised Code. Any violation by an

attorney of division (D] of section 1323.33 oOr section 1323.36 of

the Reviged Code, in connection with any debt collection activity

that is not considered the practice of law, is deemed to be an

unfair and deceptive practice in violatjon of gection 1345.02 of

the Revised Code.

Sec. 1323,21. (A) No person, ObL that persgon's own behalf or

on behalf of any other persomn, shall do either of the following

unless tChat person ig registered as & mortgage servicer and has a

certificate of registratjon fyom the superintendent of financial

ingtituficns of thé department of commerge:

(1) Engage in the business of collecting mpney, credit, or

choses in action for residential mortgage 1oans of otherwige act

as a mortgage servicer;
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(2) Coilegt accelerated mortgade payments from a)biweeklv or

other accelerated payment plan that the person operates, arrandes,

or offers to arrande for compensation oxr gain in connection with a

residential mortgage loan.

(B) Any pergon who acts ip willful violation of divigion {(A)

of this section, after receiving written notice of the vioclation

from the superintendent oOr & court, may not collect any amounts as

interest or charges On that loan. Any amounts collected shall be

credited as a principail reduction to the loan.

(C) (1) When a reqistration expires for any reason and the

former registrant continues to service reaidential moxtgage loans

i1 violation of division (A) of this section, the guperintendent

may take administrative acgion, includinq action on any ‘subsequent

aDDllcatlon for a certificate of req1stratlon

(2} A servicer with an exnlred registration may not collect .

charge, or retain any late fee, bad check charge except as

incurred, ‘charge related to default, cest to realize on its

security lnterest, or Drenavment penalty on any re51dent1a1

mortaage loan unless that servicer applies Lo the sunerlntendent

for a registration renewal and a certificate of reqlstratlon prior

to the first day of Aungust of the year +he registration explres

and the superintendent approveg that application.

(D} Ng person shall conduct the business of a mortgadge

servicer in association with any exempt business if the

guperintendent has ordered that exempt puginess, in writing, €O

desist from conduct that the superintendent found to_be a mere

conduit for the mortgade servicer and that the association of the

servicer and the exempt business is intended to conceal an evagion

of sections 1323.20 to 1323.37 of the Revised Ccde or the rules

adopted pursuant to those sectiong. ARY determination made

pursuant to this division shall be made in accordance with Chapter

1i9. of the Reviged Code.
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Sec. 1323.22., {(A) Any application for reqgigtration as a

mortgage servicer ghall be in writing, under oath, and in the form

the superintendent of financial {institutions of the department of

commerce pregcribes. It shall contain an undertaking by the

applicant to abide by this chapter ang any otherp information that

the superintendent reguireg. Applicantg that are forejign

corporations shall obtain and maintain a license pursuant to

Chapter 1703. of the'Revised code before seeking reqgigtration or

reqistration renewal ag a mortgade gseryicer,

(B) Upon an applicant's filing an application and paving a

nonrefundable‘two—hundred—dollar invegtigation fee. a

nonrefundable one-~thousand-dellar annual registration fee, and any

additional fee required by law. the superintendent shall

investigate the relevant facts. 1f the application reguires

investigation outside this state. the applicant may be regquired to

advance gufficient funds {o pay any of the actual expenses when it

appears that these expenseg will exceed two hundred dollars. The

superintendent shall furnish an jtemized statement of any expenses

the applicant is required to pay. The superintendent shall not

igsue anv certificate of reaistration unless all the required fees

have been paid.

(¢) Bn applicant shall desiqnate an emplovee oOr OWNEZL who_has

at leagt three years' experience in the mortgade, collections,

servicing, or lending field as the applicant!s operations manager.

No coperations manager ghall be emploved by any other mortgage

gervicer while acting as an operations manager. Any operations

manager must be acceptable to the guperintendent .

(D) The suyperintendent may consider an application for

reaistration as g morggage servicer withdrawn if that avplication

does not _contain all of the information required under division

(A} of this section and t+he applicant does not gsubmif that
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information within ninety davs after the superintendent requests

the information in writing.

{E) The superintendent of financial ingtitutions shall

deposit any licensing fee, charae, or fine received pursuant to

sections 1323.20 to 1323.37 of the Revised Code into the consumer

finance fund in the state treasuly. created under section 1321.21

of the Reviged Code, uniess otherwise specified by iaw.

Sec. 1323.,23. (A) (1) Any investigation the superintendent of

financiszl ipstitutions of the department of commerce undertakes

]

with respect to an applicaticon for registration as a mortgade

servicer shall include a civil records check of the applicant .

including any ipdividual whose identity is regquired to be

disgcloged in the application, and ¢riminal records check at fhe

_time of the initial application and every five vears Lhereafter,

or upcon a change of control of the registrant if the persons

acouirina control have not had a criminal records check submitted

to the guperintendent within the past five vears,

{2} Where the applicant is a business entity, the

superintendent may require a civil and criminal background check

of those pergons_ that the superintendent determines have the

authorityv to direct and control the operations of the appligant.

(B) When copducting a criminal background check,. the

superintendent shall redguest the superintendent of the bureau of

criminal identification and investigation, or a vendor the

superintendent approves, toO conduct_a griminal records check based

on the applicant's fingerprints gr if fingerprints are unreadable,

bazed on the applicant's accial security nymber in accordange with

division (&) (12) of apcrion 109.572 of the Reviged Code.

Notwithstanding division (KY of section 1231.08 of the Reviged

Code, the superintendent of financial institutions shall request

Page 43

1297
1298

1299
1300
1301
1302

13C3

1304
1305
1306
1307
1308
1305
1310
1311
1312
1313

1314
1315
1316
1317
1318

1319
1320
1321
1322
1323
1324
1325
1326
1327



Am.Sub.H.B.No. 3
As Passed by the House

that criminal record information from the federal bureau of

investigation be gbtained as part _of the criminal.records_check.

{(C) The applicant shall pay any fee required under division

(Ccy {3) of section 109.572 of the Reviged Code.

Sec, 1323.24. (A} The superintendent of financial

institutions of the department of commerce shall igsue a

certificate of registration as a mortgage servicer Lo an applicant

if the superintendent finds that the applicant's financial

reaponsipility., experience, character, and general fitness command

the confidence of the public and warrant the belief ;hat the

business will be operated honestly and fairly in compliance with

the purposes of this chapter apd the rules promulgated uﬁder i,

and that the applicant has +he reguigite bond or applicablie net

worth as this chapter requires.. .

{B) Upon fipding an. applicant does not meet the conditions

set forth in this chapter, the superintendent shall issue a_notice

of intent to deny an apnlication for reqistration gr renewal. The

superintendent forthwith chall notify the applicant of the denial.

the arounds for the denial, and the applicant's cpportunity to _be

heard on the action in accordance with Chapter 113, of the Revised

Code.

(C) Any certificate issued purguant to thisg gection ghall

expire on the first day of Julv next after its issue, and on the

first day of July in ecach succeeding year unless renewed by £iling

a renewal application and payment of an annual fee and any

additional fee required by law. on or before the last day of June

of each year.

gec. 1323.,25. (A} To renew a registration as @ mortgade

servicer, a reqisfrant ghall timely file a renewal application on
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a form the superintendent of financial ingtitutions of the

department ¢f commerce prescribes, slong with any additional

information that the superintendent requires.

(B) As a conditicn of renewal, a registrant must provide

proof that the degionated operation manager meets the criteria for

initial approval set forth in section 1323.23 of the Reviged Code

and that the mortgade servicer meets the minimum standards for the .

igsuance of the certificate of regigtration under sections 1323.22

to 1323.24 of the Revised Code.

{C) The superintendent ahall not grant any renewal if the

applicant's certificate of regigtration is subject to an order of

suspension., revocation, or an unpaid and past due fine the

superintendent has imposed.

(D) _If an application for renewal of a certificate of

reqgigtration does not contain all the information this section

reguires, and if the registrant does not gubmit that information

to the superintendent within ninety deys_after the superintendent

requests the information in writing, the superintendent may

consider the applicatich withdrawn.

Sec. 1323.26. At any _time there is a change of five per cent

or more in the ownership of a registrant, the superintepdent of

financial ingtitutions of the department of commerce may make any

investigation necesgary to determine whether any fact or condition

oresentlv exists that would have warranted the superintendent

denving the original abnllcatlon had the fact or condltlon existed

at_the ~ime of that application. Tf the superintendent finds such

a fact or condition, the superintendent may revoke the

registrant's registration and certificate pursuant to Chapter 119.

of the Reviged Code.

Sec. 1323.27. (A) Each place of business tc which borrowers
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are regularly directed to remit pavment shail digplay itg own

certificate of reqistration. The superintendent of. financial

instituticns of the department of commerce way isaue additional

certificates of registration to the same person for additional

places of business Bpon compliance with the requirements governing .

the issuance of a single certificate.

(B) {1} Any change in the place of buginess to & location

outside the original municipal corporation requires a new

certificate of registration. A reqgigtrant who makes such a change

of location shall submif a new application, pay the regigtration

fee and, if the superintendent requires, pay an investigation fee

of two hundred dollars. The registrant gpust have the new

certificate before operating in the new locatjion.

{(2) A registrant who wishes to change its place of businegs

within the game municipal corporation shall give written notice of

the change in advance £o +he superintendent, who shall provide_a

certificate for the mew address without cost.

(C} A registrant that changes its name shall give written

notice of the change to the superintendent prior to acting as a

mortaage gervicer under the new name, The superintendent shall

provide a certificate in the new name without cost .

(D) A registrant shall keep each certificate consplcucisly

nosted in each place of business. A certificate of registration is

not transferable or asaignable.

Sec, 1323.28. (A) BAny person who acts ag_a mortgade gervicer,,

if not bonded pursuant Lo Aivision (B} of this section, shall

maintain at all times both of the following:

(1) A net worth of at least two hundred fifty thousand

dollars;

{2) For each additional certifigate of registration beyond
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the first, asgets of at least £ifty thougand dollarsg either in uge

or readily available for use in the conduct.of the business.

(B) Any perscon acting as a mortgage seryvicer by arrangindg

biweekly or other accelerated pavment plans and collecting those

pavments shall cebtain and maintain in effect at all times a

corporate surety boend igsued by a bonding ¢ompany or insurance

rompany_authorized to do business in_this state. The servicer

chall file a copy of the bond with the superintendent of financgial

inetitutions of the department of commerce. The bond ghall neet

all of the following conditions;

{1) Be in_ favor of the guperintendent;

(21 Have a base psnpal sum of two hundred fiftv thousand

dollars for the first location and an additional penal sum of ten

+housand dollars for each additional locaticn that regquires a

separate certificate of reaglstration:

(3) Have a term that coincides with the term of registration;

(4) Be for the_exclusive benefit of any individual borrower

iniured by any viclation of cectiong 1323.20 to 1323.37 of the

Revised Code or the rules promulgated thereunder by a servicer,

its employees, or agent:

{5) Have an asggregate 1iability of the gorporate surety for

any and all breacheg of the conditions of the bond not to exceed

the penal sum of the_bond.

(C) (1) A mortgage servicer shall give notice to_ the

superintendent by certified mail of any action that is brought by

= borrower adainst the servicer alleging injury by a violation of

sections 1323.20 to 1323.37 of the Revised Code and of any

judgment _that is entered against the gervicer bv a borrower

iniured by_a viclation of those sectious. The notice shall provide

details sufficient to identify the action or qudgment . The

Page47'

1418

1419

1420
1421
1422
1423
1424
1425
1426

1427
1428

1429
1430
1431

1432

1433

1434

1435
1436
1437

1438

1439
1440

1441

1442
1443
1444
1445
1446
1447

1448



Am. Sub. H. B.No. 3
As Passed by the House

servicer shall file the notice with the superintendent within ten

davs after the commencement of the action or receipt of the notice

of entryv of a judgment.

{2} A gorporate gurety shall give noftice of any payment Lo

the superintendent by certified wail within ten days after it pays

anv ¢laim or judgment, with_details sufficient to identify the

person and the claim or judgmeni paid.

(D) Whenever the penal sum cf the corporate surety bond is

reduced by one or more racoveries gr payments, & servicer shall

furnish a new or additional bond under this section, 8o that the

total or aggregate penal sum of the bond or bonds equals the sum

required by this section, or shall furnish an endeorsement executed

bv the corporate surety reinstating the bend £Q the reguired penal

sum set forth in division (B} of this section.

{E) The liability of the corvorate gurety on the bond to the

superintendent and to anv borrower initured by a viglation of

sections 1323.20 to 1323.37 of rhe Reviged Code isg-not affected in

any_way py any misrepregentation, breach of warranty, or failure

to pay the premium, by any act Or omission upon the part of the

servicer, by the insglvency or bankruptey _of the servicer, oOr by

the insolvency of the gervicer's estate. The servicer shall

maintain in effect liability for any act or omission that ogcurs

during the_ term of the corporate surety bond for at leagt tweg

vearg after the date on which the corporate surety bond is

terminated or canceled.

(F) Neither the gervicer nor the corporate surety shall

cancel a corporate surety bond except upon notice to the

superintendent by certified mail, refurn receipt reguested. A

cancellation is not effective until rhirty days aftey the

superintendent receivesg the notice,

(3} No servicer shall fail to comply with this gection. Any
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servicer that fails to comply shall cease acting as a mortgzge

servicer in this state until that gervicer complies with this

section.

Sec. 1323.29. (A) The superintendent of financial

institutions of the department of commerce may adopt, in

accordance with Chapter 119. of the Revised Code, rules to

administer and enforce sectionsg 1323.20 to 1323.99 of the Revised

-

code and to carry oub the purposes of those sectionsg,

{(B) The superintendent may investigate alleged viglations of

sectioms 1323.20 to 1323.37 of the Revised Code ox the rules

adopted thereunder, or complaints concerning apy violation. In

conducting an ipvestigation, the guperintendent , by subpoena, may

compel witnesses to testifv in relation to any matier over which

the superintendent has juxisdiction, and may require the.

producticon or photocopyving of any book, racord, or other document

pertaining to such matter. If a pergon fails to comply with the

subpoena, or permit photogopying of any document subpoenagd. &

court of common pleag, upon the superintendent's application,

shall compel obedience by atfachment proceedingg for contempt oxr a

refusal to testifyv.

(C) (1) In accordance with Chapter 119. of the Revised Code,

the superintendent may revoke, suspend, or refuge to renew any

reqigstration and_certificate igsued under this chapter if the

superintendent findg any of the following:

(a) A violation of or fajilure Lo comply with any provision of

sections 1323.20 to 1323.37 of the Revised Code or the rules

adopted under thoge sections, under Chapter 1345. of the Revised

Code, federal debt collection laws, or any other Jlaw applicable to

the buginess the registrant conducts under the registrant's

certificate of registration;

(b} The registrant has been convicted of or pleads guilty Qr
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nolo gontendere in a domestic, foreign, ox military court to any

‘felony or any criminal offense involving theft, receiving stolen

property., embezzlement . forgery, fraud, vpassing bad checks, money

_launderinq, breach of trust, dishonesty, cr drug trafficking, oxn

any crimingl offense involving money oxr securities;

{c) The registrant's certificate of registration, licenge, OL

comparable autheority ag a mortgacge gerviger has been revoked in

any othef state.

(2} The superintendent mMay impose a monetary fine pursuant to

division (F) of this aection in addition to. oOr inatead of, any

revocation, guspension, ox denial or in gsattlement of matters

subject to claims under divisiocn (C) (1) (a) of this section.

(1) Except as otherwige provided in section 1323.21 of the

Reviged Code, the revocation, cugpension, or refugal to renew a

ragigtration does noL impair the obligation of any pre-existing

1awfu1 contract -made under this chapter if a2 mortgadge gservigcer

makes a good faith effort to proumptly trangfer its collection

rights to a registyrant Or nergon exempg from regigtration. &

servicer that does not make the reguigite aood_faith effort is

subiect to additional monetary fines and legal or adminpistrative

zction bv the cuperintendent.

(4) Nothing in this division limits a court's ability to

impose a cease and desist order preventing any further businegs or

cervicing activitv.

(D) The superintendent may apply to the court of common pleas

for an crdex enijoining any violation of secticns 1323.20 £o

1323.37 of the Reviged Cecde, Upon a showing that a person has

committed or is about to commit a viplation of sectiong 1323.20 to

1323.37 of the Reviged Code, the court shall grant an injunction,

restraining order, or other appropriate relief, If the application
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to a court ig for an order enjoining a person from acting as a

registrant or mortgade servicer in violation of division (A) of

gection_1323.21 of the nevised Code, the superintendent way

recuest, and the court may impose, a civil penalty for that

unregistered or unlicensed copduckt in _an amount not to exceed five

thousand dollars per violaticn.

(B) The superintendent may iogue a ceage and desist order if

the superintendent determines that & pPerson ig engaged in or may

be engaged in activities that violate gectiong 1323.20 to 1323.37

of the Revised Code or the rules adopted thereunder, after notice

and a hearing conducted in accordance with Chapter 119, of the

Revigsed Code.

{(FY {1) The superintendent may imposg a fine of nct more than

one thousand dollars for each day a violation of this chapter oI

the rules adopted under it ig committed, repeated, or continued.

Tn determining the amount of a fine to jmpose, the superinpendent

may congider all of the following:

(a) The seriousness of the violation;

(b} The servicer's good faith efforts to prevent the

viplation;

{c) The servicer's history regarding violations and

compliance with the superintendent 's orders:

(d) The servicer's financial resources;

{e) Any cother matters +the superinptendent considers

appropriate in enforcing this chapter.

(2) Monetary fines smposed under this gecticn do notb preclude

any criminal fine described in section 1223.99 of the Revised

Code.

() RAll fines collected pursuant to this section shall be

paid to the treasurer of state'to rhe credit of the consumer
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finance fund created in section 1321.21 of rhe Reviged Code.

gec. 1323.30, {(A)(1) A mortdade servicer shall keep separate

recordg pertaining to cach loan serviced. The gservicer ghall

preserve those records for so long as_the gervicer has

reaponsibility for the loan and retain copies of thosge records fox

at least four years even if the servicer tranafers the original

copies for any reason. AL any rime responsibility for the loan is

transferred to another servicer, the serviger who is ceasing

ragponaibility shall transfer all oriqinai loan documents apd

records to the servicer who is assuming regponeibility for the

loan. Any system of electronic imaqing of required records shall

be approved by the superintendent of financial institutions of the

department of commerce porior_to its use but at nec time shall such

a svatem be a substitute for maintaining priginal documents &8

thig section requires.

(2) As cften as necessary. the guperintendent may make or

cause to be made an examination of records pertaining to loans

serviced for the purposge of determining whether the servicer is

complying with sections 1323.20 to 1323.37 of the Reviged Code and

of verifving anv recistrant's anpual report.

(B) (1) The cuperintendent may require each servicexr €O file

each vear a_report under oath or affirmation. on forms the

superintendent cupplies, concerning the pugipess and operations

for the preceding calendar year. A servicer that operates TwWo OT

more registered offices or who operates reqistered offices with

one Qr more affiliated servicers, may file a compogite report of

the croup of registered offices in lieu of individual reports.

{2} The reporits provided under division (B} (1) of this

aection are not public records and are not open to public

inspection,

(C) (1) The following information is confidential:
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(a) Examination informatiom, and any information leading £O

or arising from an examination:

(b) Investigation information. and any information arising

from or leading to an invegtigation.

(2) The information degcribed in this division is

confidential for all purposes except when it is necegsary for the

superintendent to take official action regarding the affairs of a

servicer or in connection with criminal or c¢ivil proceedings to be

initiated bv a prosecuting attorney on the attorney general. This

information mayv be introduced into evidence or disclosed pursuant

to section 1181.25 of the Reviged Code.

(D) _All application information is a public record as defiped

in section 149.43 of the Reviged Code, except accial security

nunberg, employer identification numbers, financial account

numbers, the identity of +he institutjon where financial accounts

are maintained. Dersonalrfinancial information, fingerprint cards

and the information contained on such cards, and criminal

packground informaticn.

(E) Nothing in this section prevents the'suueriﬁtendent from

releasing information relating to servicers oxr exchanging that

information with other financial institution requlatory

authorities, For +hig purpose, a nfinancial institution requlafory

authority" includes a requlator of a business activity in which a

servicer is engaged or hae applied to engage, TO the extent that

the requlator hag jurisdiction over & servicer engaged in that

hosinegs activity, A servicer is engaged in a pusinegs activity,

and a regulator of that business activity has {urisdiction over

the servicer, whether the servicer_ conducts the activity directly

or a subsidiary or affiliate of the servicer conductg the

activity.

(F) Necthing in this gection prevents the guperintendent of
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financial institutions from releasing information relating £

mortagage servicersg to the attorney qeneral,'to +he superintendent

of real estate and Drdfessional licenging of the department of

commerce for purposSes velating to the administration of Chapters

4735. and 4763, of the Revised Code, Lo the suDerinténdent of

ingsurance for purposes relating to the administraticn of Chapter

3953, of the Reviged Code, to the commissicner of cecuritieg of

the department of commerce for purposes relating to the

adminigtration of Chapter 1707. of the Revised code, or to local

law enforgement agencies andg local progecutors. Information

releaged pursuant to thig section remains confidential. The

superintendent of financial insgtitutiopns. bv rule, mav designate

additional state agencies and regulatory authorities as entities

with which to share rhis confidential information.

gec. 1323.31. No person, in connection with any examination

or investigation conducted by the guperintendent of financial

ingtitutions of the department of commerce under this chapter,

shall knowingly do any of the following:

(p) Circumvent, interfere with, ophstruct, O fail to

cooperate. including making a false or migleading statement ,

failing to produce records, Or intimidating or suborning any

witness;

(B) Withhold, abstract. IemMOve, mutilate, destroy., OX gecrete

any_books, records, computer records, or other information;

(C) Tamper with, alter, OF manufacture any evidence,

dec, 1323.32, (A) No mortgage servicer, through its

operations manager QL otherwise, shall fail to reagonably

aupervige persong the servicer employs OL agsociates with, oxr to

establish reasonablé procedures Lo avoid viclations of sections

1323.20 fo 1323 .37 of the Reviged Copde oF the rules adopted
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thereunder, violationg of avplicable state and federal congumexr

and lending laws O rules by perscns the cerviger employs oI

associates with.

{B) Within ten business days of any chandge in a_mortgage

gervicer's statutory acent designation or address, the gerviger

shall_file with the superiptendent of financial institutions of

the department of commerce avidence that the servicer has filed

guch changes with rhe gecretary of state.

{c) (1) At least thlrtv dava prior to the cglosure of a

ragistered office 1ocatlon, a mortgage serv1cer shall notify the

superintendent by filing & notice of closure on a form approved by

the guperintendent. The notice sghall indicate the custodian of the

records and where the records will be maintained. Within five

business days after the closure, the gervicer shall surrender the

certificate of registration issued to that locatiopn by returning’

it to the superintendent.

(2) The closure of an office and the gurrender of a

certificate does not affect a mortgage servicerts civil or

criminal liability for acts committed before the surrender.

(D} A mortgade gervicer ghall maintain books and records in

compliance with thig chapter and make them available to the

guperintendent of financial institutions of the department of

commerce. After any clogure, records remain sub1ect to exanination

and or investiqation The gervicer shalil send the suoerlnteﬂant

written notice of any change_in the location of the records or the

custodian of those records.

Sec. 1323.33. (A) No mortdade servicer shall refuse TO

provide information regarding the amount required to pay in full &

residential mortgade loan when the borrower 0OX & person the

borrower designates makes that reguest in writina. The servicer
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ashall provide the requested payoff statement-without charge ong

time during any twelve-month period. If additional payoff

sratements are requested, the gervicer may charxge an amount not in

excess of three dollars for each additional statement . The

gervicexr sghall provide any payoff statement within five business

davs of the request.

(B) Nog mortgage servicer shall obtain a certificate of

reqistration through any false or fraudulent repregentation of a

material fact or any omigsicn of a material fact reqguired by state

or federal law, oY make any substantial misrepregentation in the

regigtration application.

{C) No mortgage servicer shall make false or misleading

atatementa of & material fact, omissiong of statements required by

state or federal law., O false promises regarding a material fact,

throuah advertising or other meang, or endgade in a continued

course of misrepresentations,

(D) No mortgade cervicer ghall engade in conduct that

constbitutes improper, fraudulent, oOr dighonest dealings.

{E) No mortgage servicer or applicant for registration shall

£a3il1 to nectify the superintendent of financial institutions cf _the

department of commerce within thirty days after the serviger or

zpplicant has: i}

(1) Been convicted of or pleads guilty or nolo contendere in

a domestic, forgign, or military court to any felony:

(2) Been convicted of or pleads guilty or nolo contendere in

2 domestic, foreigm, OX military court to anv criminal offense

involving theft, receiving stolen property. embezzlement, forgery,

fraud, passing bad checkg, mweney laundering, breach of trust.,

dishonesty. or drug trafficking, or anv criminal gffepse involving

money or securities:
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{3) Had a mortgage servicer registration, license, or

comparable authority revoked in any other state.

(F} No mortgade servicer ghall knowingly make, propose., OL

csolicit fraudulent, false, or misleading statements on any

mortgage servicing document or on any document related Lo an

accounting of payments remitted or disbursed. For purposes of this

division, "fraudulent, false, oOr misleading statements’ does not

. include mathematigal errorsg, inadvertenkt transposition of puwmbers,

typographical errorg, Or any other bona fide exror.

(¢) No _mortgade servicer shall knowipngly instruct, golicit,

propgse, Qr otherwise cause a porrower to gign in blank a

document .

(4) Any viclaticn of division (C), (D), (F), or (@) of this

section, or cection 1323.34, 1323.35, QF 1323.36 of the Revised

code is an unfair and deceptive act or practice in violgtion cof

gection 1345.02 of the Reviged Code.

gec. 1323,34. (A) in addition to the duties imposed by common

law or state oI federal law, in the course of servicing

regidential mortoage loansg in Ohio, & wmortdgadge servicer shall do

all of the following:

(1) Act with good faith and fair dealing in any tramsaction,

practice, or course of business associated with servicing:

(2} Act with reasonable akill, care, and diligence;

(3) Act in good faith to nrovide the borrower with the facts

relating to the nature and extent of anv delinguency or default

and the amounts owed Or NECESSELY. +o reinstate the loan oy curg

rthe defauli;

(4} Subiject to the servicer's duties and obligations under

its mortgage gervicing contract, attempt a resolution,

modification., or workout To the delinguency of a borrower who
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requests assistance;

{5} Make a good faith effort Lo _correct any errongous

information it has orovided to any credit reporting agengy;

(6) Provide information regarding the amount, reguired to-pay

in full a residentizl mortgade loan within five business days when

requested by the borrower oI by another person designated in

writing by the borrower. The servicer shall provide the reguested

pavoff statement without charge once during any twelve-month

period. If additjional payvoff statements.are requested, the

cervicer may chardge an amount not in excess of three dellarxs for

sach additional statement.

{7} Make all pavments from any escrow account in a timelwy

manner, 80 as_to avoid the asgegsment of late feeg, penalties, or’

" conseguential damades, notwithgtanding any loan delinguency,

unless there are insufficient funds in the esgrow agcount Lo COVEr

the payments;

(8) Accept and credit each residential mortgage loarn payment

received on the date received:

(9) Take al]l steps necesgary to terminate a foreclogure

action when the condition giving rise to action has been fully

cured, Upcn cure of a default, the servicer ghall reinstate the

borrower to the same pogition as 1f the default had not occurred,

and nullify, as of the date of the cure, any acceleration of any

chligation under the residential mortgage loan oOr note arising

from the default.

(10} In addition to the duties enumerated in gections 1323.20

to 1323.3§ of the Reviged Code, any mortgage servicer for a

government -insured ioan ahall comply with the loss mitigation

standards and quidelines asg required by the insuring entity.

(B} When estabiishing a loan modification soluticon for a

borrower ., a mortgzdge gservicer shall seek to achieve long-term
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gustainability for the borrower and adphere to_the loan

modification atandards established under section 1323.05 of the

Reviged Code.

Sec. 1323.35. No mortgade servicer shall do any of the

foilowing in connection with a residential mortoade loan:

{AY Collect, chaxge, O retain any fee fyom rhe borrower

unless the fee is reasonable, for a bona fide service rendered,

and specifically authorized by the residential mortgage loan and

permitted by law;

(B) Initiate a foreclosure action without proof of ownership

as evidenced by a declaration signed under penalty of perjury,

atating that the party in interest hag reviewed the original note

and all subseguent asgicgnments and has concluded that the party in

interest ownsg the note oOr mortagge ;.

(¢) Fail to provide written notice to the borrower before

acquiring and placing hazard, homeowner's, O flood insurance on &

property or acquiring and placing such insurance if the mortgadge

servicer knows, O has reason to know, that a policy for such

insurance is in effect:

(D) Acquire and place hazard, homeowner's, O flood insurance

on. a property for an amount that exceeds the greater of the

insurable improvements to +he property., the last known _coveradge

amount that was sufficient to meet the borrower's insurance

obligations, or the unpaid balance owed by the borrower;

{(E) Fail to refund unearned premiuns for insurance the

mortgage serviger oxr its agents placed upon the borrower.,

providing there is reagonable evidence that the needed coverade

had been obtaiped. the forced plagement ig mnot necessary, and the

property is properly insured in agcordance with the loan or note.

Sec. 1323.36. (A) Wo mortgage servicer shall use unfair,
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deceptive or unconsciopnable means to collect or attempt to collect

any claim in copnection with a residential mortgade loan, Without

.

limiting the general. application of the foregoing, the following

actions viclate this segtion:

(1) The collection or the attempt to _collect any interest ox

other charge, fee, or expensge that is incidental to the principal

obligation, unless expressly authorized by the agreement creating

the obligaticn and by law, including divisgion (AJ of section

1323.35 of the Revised Codey

{2) Any communication with a borrower if the mortdgage

servicer knows that the borrower is repregented by an attorney and

rhe attorney's name and addrass are known or could be eagily

ascertained. This prohibition does not apply 1if the borrower's

attorney fails to respond within thirty days to answer

corresnondence, return phone calls, or discuss the obligation in

cquestion, or the attorngy consents to the servicer having direct

communication with the borrower:

{3) Placing a telephone call or otherwise communicating by

relephone with a_borrower o third party, at any place including a

place of employment, and falselyv stating that the call ig "yrgent"

or an "emergency";

(4) Using profane or obscene lanquage or language that is

intended to upreaspnably abuse the ligtener or reader:

(5) Placing telephone calls without disclogure of the

caller's ideptity_and with the intent Lo annoy. harass, Or

threaten any person at the number called:

{6) Causing expenge Lo _any RErBON in the form of long

distance teiephone folls, text messgaging feeg, or other charges

the servicer causes by concealing the true purpose of the

communication:
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{7) Cauging a felephone to ring or engading any person in a

telenhone conversation repeatedly Or continuously, or at unusual

tlmes or times knowp to be ipconvenient, with the intent to annoy.

abuge, cppresg, OF threaten any Dersoil at the called number.

(8) The requirements set forth in this gection are in

addltlon to anv other requirement set forth in federal or gstate

law regulating the conduct of collectlon activities, ingluding the

Federal Fair Debt collection Practices Act, 31 ctat, 874 (1977},

15 U.S.¢C. 1692 et sed.

dec. 1323.361. (A) No mortaacge servicer, in cdonducting a

mortgage servicerxr businegs, shall endgage in any unfair, deceptive

or unconaciongble act in violation of Chapter 1345, of the Revised

code. Any violation of the secticns set forth in divigion (H) of

section 1323.33 or section 1323.34, 1323.35, or 1323.36 of the

Reviged Code is an unfalr and deceptive act or practige in

violation of section 1345.02 of the Revised Code. The attorney

general may take enforcement action and a borrower may gseek

“recovery under Chapter 1345. of the Rewvised Code for the

violations set forth in thig divisgion,

(B) A borrower iniured by a violation of division (&) of this

gection may not reCover damages, attorney's fees, and costs under

Chapter 12345, of the Reviged Code if the borrower hagd recovered

damages in a cauge of action initiated under section 1323.37 of

the Revised Ccde and the damages sought under Chapter 1345. of the

Revised Code are based on the same_acts or circumsLances as the

damages awarded under section 1323.37 of the Revised Code.

gec, 1323.37. (A} A borrower injured by a violation of

sections 1323.20 to 1323.37 of the Reviged Code _may_recover

damages in ap amgunt not less than all improper chardges Or fees
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paid to the mortgade servicer. plus reasonable attorney's fees and

court costs and also may be awarded punitive damages .

(R) Nothing in this section prevents TecOVEry under divigion

(B} or (C)(2) of section 1323.21 of the Revised Code.

(C) A borrowey may ot recover damades. attorney's fees, Q¥

costs under this secgtion if the borrower also recovered damages in

an action initiated under any_section of Chapter 1321, oY 1345. of

rhe Revised Code and the damages go awarded were based on the game

acts or circumstances as the damages souaht under this section.

Sec., 1323.99. (A} Whoever violates division (A) (1) or {2) of

section 1323.21, oF division (F} or (G) of section 1323.33 of the

Reviged Code iz quilty of a felony of the fifth degree.

(B) Whoever violates section 1323.31.of the Reviged Code with

+he intent to interfere or obzstruct an examination or

investigation is guilty of a felony of the fourth degree,

Sec. 2303.33. (A) No court shall accept a conplaint to

initiate a foreclosure on & recidential mortgage loan uniegg the

filing gontalins a copy of the notice and information_required by

cection 1323.02 of the Revised Code, a copy oOf rhe writing that

section 2308.02 of the Revised Code regquires, which shall be filed

uynder seal in connection with the foreclosure, and a cergification -

by the £iler that all notices and information required by Chapter

1323 . of the Revised Code have beer, provided., and the requigite

periods of time have elapsed,

(g} A court or judicial officer may access the stiate

foreclosure database established pursuant to cection 1323.07 of

+he Reviged Qode to confirm information nrovided pursuant to thisg

gsection. A materially inaccurate atatement in the filer's
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certification isg cause for dismissal of the action without

prejudice and for payment by the filing party of costs the

porrgower incure in defending the foreclogure proceeding.

() Along with the summons_that the clerk of courts igsues to

the owner of a property when a residential mortdgage foreclogure

action is filed. the clerk shall provide a notice of the six-month

moratorium _that section 2308.03 of the Revised Code estaplishes,

so long as the moratorium remains in effect.

(D) Within three business_days affexr issuing a wrift of

execution in a reaidential foreclosure action as described in

gection 2329.061 of the Revised Code, the clerk of court shall

file information of that action with the adminisetrative director

of the Ohio supreme court for inclugicon in the state foreclogure

database. The £iling shall contain the name and address of the

borrower, the date of the writ. and the name of the mortgade

servicer or mortgade holdexr that filed the complaint to initiate

the foreclosure action.

(E) As used in this section, "residential mortgage, "

"ragidential mortgage loan," and "mortgage servicer" have the same

meaningg as in section 1323 .01 of the Revised Code.

Sec. 2308.01. (A) As used in thig chapter, nregidential

mortgage." nresidential mortgage loan,’ "mortgage servicer,!

ngubprime mortgage loan, " nunoccupied, " “depository ingtitution,”

and "credit union" have the game meanings as in section 1323.C1 of

+he Revised Code.

(B) Nothing in thig chaptex 1imits a2 court's inherent

equitable jurisdiction.

Sec. 2308,02. (A) No person shall file & complaint to

initiate a residential mortgage foreclogure action unless Lhat

complaint is accompanied by a writing that contains all of the
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following:

(1) A statement getting forth the name of the holder of the

note and asserting that the named hoider 1is the true party in

interest with a right to file the action;

(2) A statement as to whether the mortgage note has beeﬂ

securitized and if so, the identity of any mortgage-backed

security that holds the loan and the name of the trustee of that

nortaage-backed security:

{3) A statement as to whether the residential property is

cccupied and the date that its ogcupancy atatug last was assesgsed;

(4) Evidence that a check for seven hundred fifty dollars has

been transmitted to the department of commarce as regquired. under

cection 1323.11 of the Revised Code, or evidence that the person

igs exempt from the filing fee pursuant to gection 1323.11 of the

Reyised Code.

(p) By filing a foreclgsure action, an attorney avers that

the attorney hag a direct line of communication with the plaintiff

and the plaintiff's loan cervicer and can necotiate on behalfi of

the plaintiff and the plaintiff's loan gervicer.

{¢) Any _complaint to initiate a_ residential mortgage

foreclosure agtion shall be accompanied by @ CODY of an appralsail

of the property. conducted withip the priocr three months by an

appraiser who is certified or licensed pursuant _to Chaptexr 4763,

of the Revised Code to parform residential appraigals.

Sec. 2308.021. (A) (1) If a plaintiff in a foreclogure suit

has a reasopable cuspicion that the property which is the subject

of the foreclosure has been vacated, the plaintiff may regquest

that a law enforcement officer having qurigdiction over the

subject Drooertv inspect the property and take any othex
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reasonable action to ascertain if the property has beei vacated.

(2) A village, citv. townghip, or county may get a fee for

the property inspection degeriped in_division (A) (1) _of this

gection.

(3) Any iaw enforcement officer copducting an ingpection

under division (a) (1) of this section and acting in good faith ig

immune from suit for any actions undertaken during such
inspection,

(4 A law enforcement officer who conducts an inspegtion

pursuant to division (A) (1) of this section shall issue a written

report to the plaintiff atating an opinion as to whether or not

the property has been vacated.

(5) After the property is ingpecied. the plaintiff may

requegt an_ex parte order or other orderx from the court granting

plaintiff sole noasegsign of the property. If the ingpection

report _indicates thak the property has been vacated, the plaintiff

may take immediate possession of the property, but shall reguest

an order of pogsesgsion from the court within five business days

afier taking possesggion,

(B) The remediesg set out in division (&) of this section are

in additicn to any other rights or remedieg a party to a

foreclosure suit may have.

Sec, 2308.03, (A) (1) There ig hereby declared & six-month

moratorium during which mortgage foreclosure proceedings are

staved on residential properties cccupied by the owner of the

- property O the tenant of that owner, LO commence on the effective

date of this sectiomn.

{2} The moratorium this section establishes does not apply to

any of the following:

(a) Unoggupied properties:
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(b) Foreclosed properties that have been sold at augtion and

are awalting a court's confirmation of the sale;

{c) A foreclosure action that a depository institutions files

" if that depocsitory institution is headguartered in Qhig. has LwQ

and one-half billion dollars of legg in total agsets, and

originated and serviceg the mortgaae 1oan being foreclosed;

{d) A foreglosure action that a credit unicn files.

{3) The moratorium this gection establishes does not prohibit

+he filing of new foreclogure actionsg.

(B) Upcrn the filing of a reaidential mortgage foreclosure

action, the glerk of courts shall send with the summons to the

borrower a notice that a moratorium is in effect apd that

proceedings have been gtaved to give the borrower an opporbunity

toc negotiate a workout or modification of the mortgage lgan with

the mortgage servicer. The clerk shall send the same notice to all

qualified defendants in foreclosure actions currently pending as

of the effective date of this bill.

(C) (1) During the wmoratorium, & foreclosed borrower shall

make payments each month in an amount egual to one-half of the

monthlyv pavment that was in effect at the time the foreclosure

action wag filed, or other amount +hat the judge determines is

Just and ecguigakle. The payvments shall be allocated first for

taxes and insurance., £ the borrower's mortgage lecan reguired such

pavments into escrow, then to interest and anvy remaining amounts

to principal. The borrowex shall make the pavments to the mortgage

servicer to whom the horrower made payments at the time the

foreclgosure action was filed.

(2) No mortgage servicer shall refuse to accept the payments

that this section describes.

(D) 1f a borrower fails to make the payments that this

section reguires, thirty davs after a missed payment, the party
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who filed the action may petition the court for the foreclosure

action to resume and that action shall resume as 1if there were NO

moratorium.

(B} At any time during the moratorium, a borrpwer may

petition the court to reqguest that the foreclosure action on the

borrower's property proceed as if there were no moratorium,

(F) Nothing in this section preventgs the clerk of gourts or

the plaintiff from taking any action to perfect service of the

SUNMMORSs .

(@) During the time of the moratorium, the borrowexn shall

make a good faith effort to maintain the property and shall grant

entry to inspect the property to the servicer or opther

repregsentative of the servicer or mortgagee, Upon g

twentv-four-hour written notice from the servicer.

Sec. 5713.03. The county auditor, from the best sdurces of
information availéble, shall determine, as nearly as practicabie,
the true value of each separate tract, lot, or parcel of real
property and of buildings, structures, and improvements located
thereon and the current agricultural use value of land wvalued for
tax purposes in accordance with section 5713.31 of the Revised
Code, in every district, according to +he rules prescribed by this
chapter and section 5715.01 of the Revised Code, and in accordance
with the uniform rules and methods of valuing and assessing real
property as adopted, prescribead, and promulgated by the tax

commissioner. He The auditor shzl]l determine the taxable value of

all real property by reducing its true or current agricultural use
value by the percentage ordered by the commissioner. in
determining the true vélue of any tract, lot, or parcel of real
egtate under this section, if such tract, lot, or parcel has been
the subject of an arm's length sale between a willing seller and a

willing buyer within a reasonable length of time, either before or
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after the tax lien date, the auditor shall consider the sale price
of such tract, lot, or parcel to be the true value for taxation

pufposeé. The auditor shall treat a short sale. as defined in

dection 1323.01 of the Revised Code, as an arm's length gale for

taxation purposes. However, the sale price in an arm's length

transaction between a willing seller and a willing buyer shall not
be considered the true value of the property sold if subsequent to

the sale:

(n) The tract, lot, or parcel of real egtate loses value due

to some casualty;

(B) An improvement is added to the property. Nothing in this
section or section 5713.01 of the Reviged Code and no rule adopted
under section 5715.01 of the Revised Code gshall require the county
auditor to change the true value in money of any property in any
year except a year in which the tax commissioner is required to
determine under section 5715.24 of the Reviged Code whether the

property has been asseszed as reguired by law.

The county auditcor shall adopt and use a real property record
approved by the commissioner for each tract, lot, or parcel of
real property, setting forth the true and taxable value of land
and, in the case of land valued in accordance with section 5713.31
of the Revised Code, its current agricultural use value, the
nﬁmber of acres of arable land, permanent pasture land, woodland,

and wasteland in each tract, lot, or parcel. He The auditor shall

record pertinent information and the true and taxable value of
each building, structure, or improvement to land, which value
chall be included as a separate part of the total value of each

tract, lot, or parcel of real property.

Secfion 2. That existing sections 109.572, 1181.05, 1181.21,
1321.52, 1322.05, and 5713.03 of the Revised Code are hereby

repealed.
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Section 3. Section 2308.03 of the Revised Code is hereby
repealed, effective six months after the effective date of this

act.

gection 4. Section 109.572 of the Revised Code is presented
in this act as a composite of the section as amended by Sub. H.B.
195, Sub. H.B. 545, and Sub. S.B. 247, all of the 127th General
Assembly. The General Assembly, applying the principle stated in
division (B} of section 1.52 of the Revised Code that amendments
are to be harmonized if reasonably capable of simultansous
operation, finds that the composite is the resulting version of
the section in effect prior to the effective date of the section

as presented in this act.

dection 5. The General Asgembly enacts section 2308.03 of the
Revised Code as an extraordinary weasure necessarf to respond to
an emergency situation created by the mortgage foreclosure crisis
in this state. The high rate of fesidential mortgage foreclosures
is proving harmful to families, lenders, and communiﬁies alike.
The purpose of enacting this section is to mitigate the very
negative impact of the current situation and to preserve property
values by providing time for‘solutions to begin to have an impaét.
These solutions that need time to be effective include
implementing federal and state initiatives that provide assistance

~and guidance to homeowners, lenders, and communities.

Section 6. Section 1323.21 of the Revised Code takes seffect
gix months after the effective date of this act. During that
six-month period, the Superintendent of Financial Institutions of
the Department of Commefce may take applications for registration
as a mortgage servicer, Drocess the applications, and issue
certificates of registration as the guperintendent is able. Duriﬁg

rhat time, nc mortgage servicer is required to have a certificate
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of registration and the Superintendent is not obligated to issue 2117
certificates until the Superintendent iz able. 2118
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