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I BRIEF CHRONOLOGY

A heariug was held on Septeinher 18, 2012, before a duly appointed Board Hear-ing Panel.

On October 1, 2012, the Panel's Findings, Conclusions and Recommendations ("Panel's Find'nlgs")

were filed with the Clerlc of the Supreme Court The Panel's Findings: with respect to Cotuit I:

Complainant failed to prove, by clear and convincing evidence, the alleged violations of 7ud. Cond.

Rule 4.3(A) and 4.3(F); with respect to Counts II aud III, Respondent violated Jud. Cond. Rule

4.3(A) aud recommended that Respondent be assessed a fine of $1,000, pay the costs of the

proceedings, and pay Complainant $2,500 as and for attorney fees.

On October 3, 2012, the Five-Judge Commission was appointed to consider the Panel's

Findings. On October 5, 2012, the Five Judge Coinmission entered an Irnerim Order that

Respondent inunediately cease and desist from referring to herself as Judge O'Toole.

On October 10, 2012, Respondent filed Objections to the Panel's Findings.

II ARGIIMENT

Proposition of Law No. 1
Jud. Cond. Rule 4.3(A) Is Constitutional Botb
on Its Face and As Applied in this Case

A Prevailing Law On Constitutionality

hi In Re Judicial Campaign G•ievances Agabzst IPillinm AI. 0'Neill, 132 Ohio St_3d 1472,

2012-Ohio-3223, the Thirteen-Judge Panel found that the Anierican systeni of jtn•isprudence is based

uponthe integrity of the parlicipants, therefore Jnd. Cond. Rde 4.3 serves a compelling state interest

because it addresses fairuess and accuracy - the iutegrity - of judicial campaigns. Diligent

enforcement ofJud. Cond. Rule 4.3 maintains the integrity and cluality of the judiciary and achieves
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a compelluig state interest.

The sanie compelling state interest in preserving integtity is found in the very cases cited in

Respondent's ©bjections. In Bzttlerv. AlabamaJudicialIriqurryComm.,111 F.Supp.2d (M.D. Ala

2000), that court fotmd that presezving the integrity of the judiciary is a compelling state interest.

The Butler• court cited witli approval to Larzdnsar•h Conznunzicatiorzs, htc. v. Virgizzia, 435 U.S. 829,

98 S.Ct.1535, 56 L.Ed.1(1978) wlii ch held, `[t]here could hardly be a higher govermnental interest

than a State's interest in the quality of its judiciary." Landnzarlc at 818; and to In Re Chinura, 461

Mich. 517, 608 N. W.31 (2000), which held, "[t]he state ... has a compelling interest in preserving

the integrity of the judiciary." Clzmzra at 40.

In TMemler v. BorvTer, 309 F.3d 1312 (11" Cir. 2002), that court adoptedthe standard set fortlr

in Republican Party of tYlrrzrzesota v. Th/xite, 536 U.S. 765, 122 S.Ct. 2528, 153 L.Ed.2d 694 (2002)

at 346, that a candidate's speech dm-ing an election campaign is core political speecli subj ect to strict

scrutiny analysis for constitutionality. The TYecn er courtwent on to lioldthat strict scrutiny analysis

requires that the restriction be natrowly tailored and serve a compelling state interest. In order to be

natrowly tailored, "restrictions on candidate speech during political campaigns must be limited to

false statenients that are made with knowledge of falsity or witli reckless disregard as to whether the

statement is false - i.e., an actual malice standard." TT'earer at 1320.

hi United States v. Alvare.5, _ U.S. , 132 S.Ct. 2537 (2012), the narrowness of the

restriction was demonstrated when the United States Supreme Court struclc down the Stolen Valor

Act ("Act"), because it banned and criminalized false statements at any time, in any place, to any

person, and without regard as to whether the false statements were made for the ptupose of material

gain. Id at 25=17.
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B. Application of Prevailing Law on Constitutionality to the Instant Case

Respondent alleges that Jud. Cond. Rule 4.3(F) is unconstitutional on its face and as applied

to Respondent. However, the Panel's Findings dismissed the charged violations ofJud. Cond. Rtile

4.3(F) against Respondent. Coniplainant is not objectnig to the disniissal of the alleged violations

of Jud. Cond. Rule 4.3(F). Therefore, any discussion of Jud. Cond. Rule 4.3(F) is rendered moot.

The real issue in the instant case is whether 7ud. Cond. Rule 4.3(A) on its face and as applied

to Respondent is constitutional. For the reasons that follow, Jud. Cond. Rule 43(A) is both

constitutional on its face and as applied to Respondent.

The first factor to be considered when detennining whetlier Jud_ Cond. Rule 4.3(A) is

constitutional is whether the state (The Cotut) has a conipelling state interest. Preserving the

integiity of the judiciary in Ohio is a coznpelling state interest wliich can be enforced by The Caurt.

See O'Neill, supra., Butler, supra. and Clvnnrra, supra.

The second factor to be considered when detennining whether Jud. Cond. Rule 4.3(A) is

constitutional is wlietlier Jud. Cond. Rule 4.3(A) is narrowly tailored to serve that compelling state

interest. Since Jud. Cond. Rule 4.3 (A) restricts false stateznents made with lmowledge of the falsity

or with reclcless disregard as to wheffier the stateinent is false, Jud. Cond. Rule 4.3(A) withstauds

constitutional scrutiny under the tests set forth in Ylrecver•, szrpra.

Respondent cites several federal cases to support her claini that Jud. Cond. Rule 4.3(A)

violates the First Amendment alleging that it is not naiTowly tailored to serve the compelling state

interest. Respondent's reliance on these cases is misplaced.

ITlJzile, supra. has no bearing on this case other than to set a strict scrutiny standard. The

Mirmesota canon addressed in Gf?zfte prohibited ajudicial candidate from expressing his or her views
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on disputed legal or political issues, whereas Ohio's Jud. Cond. Rule 4.3(A), at issue in this case,

proliibits judicial candidates from knowingly or with reckless disregardposting or transtnitting fcrlse

inforination that pttrports to be fact:

hi YTjem^er, supra, the Georgia court struclc its jtidicial canon because it prohibited statements

rzegligendymade. TheGeorgiacourtreasonedthatfalsestatementsnegligentlymadewere inevitable

in a free debate; therefore, the restriction did not afford sufficient "breathing space" for protected

speech. However, the Georgia court went on to state that restrictions on judicial campaign speech

inust be limited to statements Iaiowingly or recldessly made. Id at 1319. That is exactly what the

instant case is about, laiowing and recldess false statements by Respondent. Accordingly, iPeaver

supports the proposition that Jud. Cond. Rule 4.3(A) is constitutional.

In Butler, supra., the Alabama Supreme Court narrowed its canon to provide that a judicial

candidate shall not disseminate false information conceniing a judicial candidate or an opponent wiils

l:nowledge that it is false or with reckless disregard whetlier or not it is false. Once again, that is

exactly what Respondent did in this case, she distributed false information abottt lier status as a

jtidge, knowing that it was false or with reckless disregard as to whether or not it was false.

The CTtmzn•a cottrt narrowed its rule to apply oniv to public corntnunications that the

candidate for judicial office Iaiow were false or were used by the candidate with recleless disregard

for their truth or falsity.

Respondent, Colleen Mary O'Toole is not a judge. As the Hearing Panel found,

"Respondent's insistence that she is ajudge in view of overwhelming evidence to the conti •tty is of

great concern." Parrel's Firzdirigs, pcircrgrapli 10. Thus, Respondent's posting, publishing,

broadcasting, transmitting, circulating or distributing iiiformation that she is ajudge was done with
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lmowledge of the falsity or with recldess disregard as to whetlier the statement is false.

Respondent's reliance on O'Neill to support her claims is equally misplaced. First, the

O'Neil1 decision addressed only the constitutionality of Jud. Cond. Rule 4.3(C). Second, flle

Appellate Panel in the O'Neill decision found 7ud. Cond. Rule 4.3(C) unconstitutional as annlied

to the facts in O'Neill, supra. The Appellate Panel did not fmd Jud. Cond. Rule 4.3(C) facially

unconstitutional. O'Neill tums on the fact that O'Neill "is a judge, albeit a retired judge," who was

never defeated for that position. The Appellate Panel reasoned that because O'Neill "is" a judge,

his brochure is not false. O'Neill is still eligible to sit as a visiting judge, unlilee Respondent. In the

instant case, the overwhelming evidence shows that Respondent is not ajudge, retired or otherwise

- she was defeated in the 2010 pr'nnary election. Accordingly, Respondent's posting, publishing,

broadcasting, transnutting, circulating or distributing infonnation tiiat she is ajudge was done with

Icnowledge of the falsity or with reclcless disregard as to whether the statement is false.

Respondent also relies heavily on ftlvm•ez, supr•a to support her unconstitutionality claims.

Once again, Respondent's reliance is niisplaced. It is critical to note that in Alvarea, the Act was

found unconstitutional because it prohibited and crim.inalized false statements made at any time, in

any place, to any person, without regard to whether the false statement was made for the purpose of

material gaiu. The Act would nialce criminal "personal, whispered conversations within a home"Ld

nt 2547.

In the instant case, Respondent published and distributed false statements with a purpose of

material gain. As set fortli inthe Panel's Findings, "The panel can only conclude that Respondent's

web site and badge are part of an effort to portray herself as an inctunbent judge." Panel's Findings,

pm•agraph 9. Respondent's false use of the title "judge" is for the purpose of material gain. By
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deceiving the public into thinlcing that she is the incuinbent judge, she gains a material advantage

in the election.

Two exainples of Respondent's material advantage are attached. The last paragraph of the

article published in The Stm- Beacotz reads, "[c]andidates for the 11`h District Court of Appeals,

inctunbent judge Colleen Mary O'Toole and challenger Mary Jane Trapp, both discussed their

judicial experience and said they would ashew [sic] political and personal agendas in renderiug

decisions." Ea-liibitA, attaclaed hereto and incoiporated herein, The Star Beacoii, October 4, 2013.

By falsely portraying herself as a judge, Respondent has gained a material advantage by having

herself referred to as the "incumbent judge." In elections, there is a distinct advantage to being

lcnown as the inctmibent. Respondent's false portrayal of herself as ajudge has given her a material

advantage in the election.

In a letter to the editor published in the Chagrin Solon Swz Nei-vspapers on October 11, 2012

(E.clzibit B, attached her•eto and irrcoq)orated herein), the writer of the letter refers to Respondent

as "Judge O' Toole." The newspaper headline overthe letter reads, "O'Toole experiencedjudge who

will worle for the people of Geauga". Both the headline and the letter are yet anotlter example of the

material advantage gained by Respondent througb her false use of the title judge.

Since Jud. Cond. Rttle 4.3(A), prolubits the posting, publishing, broadcasting, transmitting,

circulating or distdbuting eitlier laiowing the information is false or with recldess disregard as to

whether the infomlation is false, this rttle meets the constitutionality standards set forth in the above

cases. Jud. Cond. Rule 4.3(A) is constitutional both on its face and as applied to Respondent.

Proposition of Law No. 2
Complainant Proved by Clenr and Convincing Evidence
that Respondent's Statements Were False, Deceptive and Misleading
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The T-Iearin.g Panel found the statement on Respondent's Web site that slie was elected to the

)aleventh District Court of Appeals in 2004, without giving the date her term ended, ".. gives the

impression that she is still on the court. The second sentence is worded in such a maiu3er as to

reinforce the impression that she is still a sitting judge." Panel s Findings ¶ 6. This false, deceptive

and misleading impression is fiuther reiiiforced when Respondent refers to herself as "Judge

O'Toole" in that same biographical slcetch. Paisel's Fitulings 16. Even the Ashtabula County

Republican Party Chainnan, a non-lawyer, agreed that Respondent's present teuse description that

she "serves as an nitennediate court judge", "could be misleading." Tratts. p. 160, line 23.

Respondent adniitted writing the copy for her Web site. Trans. p. 95, line 5 and Partel :s

Findings ¶ 8. Respondent also admitted that she failed to disclose in the text of her Web site that

her tenn on the court had ended. Trans. page 95, line 13. Based upon Respondent's own

admissions, she laiowingly and recklessly made statements that were false, deceptive and inisleading.

The Hearing Panel also found that the gold and blaolc natne badge read'uig "Colleen Mary

O'Toole Judge 11°i District Court ofAppeals" (Exhibitl 7), and made for Respondent when she was

actually serving as a sittingjudge, "would deceive or mislead a reasonable person into believing the

Respondent is currently serving on the court of appeals." Panel s Findings ¶ 7.

Respondent testified that she wears a paper badge that reads "O'Toole for judge 11" District

Comt of Appeals" with the gold and black name badge (Exhibit 17) to "malce siue there's no

ainbiguity." Trans. pcrge 236, line 6. If the gold and black naazne badge was not deceptive or

misleading, it would be unnecessary to wear a paper badge.

The Hearing Panel found Respondent's explanation about the gold aiid black name badge

"somewhat confusing and not at all persuasive." hi her testiinony, Respondent attempted to portray
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the gold and blaclc name badge as a device to cornmunicate that she was r111217irzg for judge as

opposed to comnnuucating that she is a sitting judge (Tiriis. p. 234, line 3); desnite the fact that the

gold and black naine badge was made for Respondent while she was a sitting judge on the Eleventh

District Court of Appeals, and was not made during the current campaign. Trans. p. 247, line 10.

Evidence was adduced at the I-Iearing that Respondent appeared at the Portage County TEA

Party event wearing only the gold and black name badge and no paperbadge. Traras. p. 207, line 14.

Additional evidence was adduced at the Hearing that the TEA Party Event Agenda (page 25 of

Exlubit 9) listed Respondent as "Judge O'Tool" [sic]. Purther evidence was adduced at the I-Iearing

that Ms. O'Toole failed to indicate in her remarks that slie was not a sitting Eleventh District Court

of Appeals Judge. Trarrst p. 208, I fize 18.

When confronted with Exhibit 16, her cainpaign eonunittee's fund-raiser invitation,

Respondent testified that she did not laiow what part of it she would change, and that she was

"stick[nig] by the fact that it's not misleading, that it's not - I don't thirilc it describes me as a judge"

(Ti•ans, p. 245, liiies 16-20), despite the language of the flyer, "You Are Cordially Invited to Attend

A Fundraisiug Event for Colleen M. O'Toole Judge 11°i District Court of Appeals" (^ihibi! 16).

Respondent admitted in lier testimony, "[i]n the conunon person's mind, they think I'm still

ajudge; and rettun, reelect, rnuiniug, most of tllem-most of them don't laiow flae difference one way

or another." Ti•ans. lz 266, line 21. Thus, Respondent iffiows the public is already misinformed

about or rnisunderstands her status, and Respondent's continuing misuse of the title "jtidge" actively

and intentionally misleads voters into believing that Respondent is the incunibent judge as evidenced

by the Star Beacon and Chagrin Solon Stui articles (Exhibits A and B attaclted liereto).

Despite Respondent's assertions to the contrary in her Objections, there is clear and
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convincing evidence in the record that Respondent's statements were false, deceptive mid

misleading.

Proposition of Law No. 3
Hearing Panel's Recommended Award of Attorney
Fees Supported by the Record and Precedent

Respondent suggests that Complainant Davis did not request attorney fees. CompIainant

Davis did request that Respondent "be ordered to pay Coniplainant's attorney fees and costs of

these proceedings." Complainaizt's flenrir2g Brief, Conclusion page 6.

Complainant Davis also reiteratedthe requestfor an "award [of] attorneyfees" during closing

argument. Trans. p. 310, liize 5. It is disingenuous for Respondent to suggest that Complainant

Davis did not request attorney fees.

Mr. Davis also testified that he `signed the retainer letter. I'm involved. I'm responsible"

and that he hoped the would be reimbursed for attorney fees." Ti-m1s. p 191, line 17.

As set forth in Fxliibit C, Affidavit of Attorney Cibella, as of October 11, 2012, Cibella's

fees for prosecuting the Formal Cotnplaint on behalf of Complainant Davis total $11,472.50. Exhibit

C¶ 12. In addition to fees, expenses have been incurred in prosecuting this case in excess of $600.

Exlaibit C¶ 13. In addition to Cibella's fees, Attoitiey Axelrod, former counsel for Complainant

Davis, also has earned fees. Exl7ibit C¶ 15. It is Cibella's opinion based upon over 27 years

experience in Oliio's attoiyiey discipl'nie systeni (10 prosecuting cases and over 17 years defending

disciplinary cases), that the tiFne expended in representation of Complainant Davis is reasonable,

necessary and coinparable to other disciplinary cases Cibella has handled diu-ing her 17 years of

private practice concentrating in professional responsibility. Exhibit C ¶ 16.

Although the Trapp campaign may ultimately be liable to pay attorney fees, the current
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reconunended award of $2,500 -- 18% of Cibella fees to date -- is in no way a "windfall" for

Complaina.ui James Davis or for the Trapp campaign.

Respondent's failure to aclmowledge her own wrongdoing upon being charged with Rule

violations, her tuiwillingness to enter into any stipulations to expedite the hearing, her cantinuing

stance that she has done nothing wrong, and her motion practice, lias necessitated the substantial

research, writnig andtrial practice on behalf of ComplainantDavis, with the concomitant substantial

fees. Based upon these factors, an additional award of fees and costs should be ordered to be paid

by Respondent to Complainant 7ames Davis.

III CONCLUSION

For the reasons set forth above, Complainant James Davis respectfully requests that Jud.

Cond. Rule 4.3 (A) be found to be constitutional both on its face and as applied to Respondent; that

the Panel's I'iudings be adopted by this Honorable Five-Judge Conmiission, with the exception that

the award of attorneys fees to be paid by Respondent be increased from the $2,500 recornmended

and Respondent also be required to pay the costs expended on behalf of Complainant, due to the

actions of Respondent

RESPECTrULLY SUBMITTED,

&, d-̂ "^lr^r,s^ ^/r^i^.
Mary/L. Cibella, #0019011 l
Counsel for Complainant, James Davis



PROOF OF SERVICE

I Mary L. Cibella, Counsel for Complainant, James Davis, do hereby certify that on October

15, 2012, a copy of Respondent's Answer Br-ief to Respondent's Objections was served as follows:

Original and 7 Copies Via Hand Delivery to:
Kristina D. Frost, Esq., Clerlc
Supreme Court of Obio
65 South Front Street S" Floor
Columbus, Oh.io 43215

Copy via Hand Delivery to:
Steven C. Hollon, Esq., Administrative Director
Secretary to Five-Judge Conunission
Supreme Court of Ohio
65 South Front Street, 7"' Floor
Columbus, Ohio 43215

Copy via Hand Delivery to:
D. Allan Asbury, Esq., Adininistrative Counsel
Supreme Court of Ohio
65 South Front Street, 7s' Floor
Columbus, Ohio 43215

Copy via E-mail and Regular U.S. Mail to;
J Michael Miu-ray, Esq. @jmmun•ay n bgnidlaw.com
Rayinond V. Vasvari, Jr, Esq. @ iyasvari(a?bgmdlaw.com
Berlunan, Gordon, Mutray and DeVan
55 Public Square Suite 2200
Cleveland, Ohio 44113-1949
Counsel for Respondent

aryil,. Cibella, Esq. #0019011
Counsel for Complainant, James Davis



STATE OF OHIO )
) SS:

COUNT OF CUYAHOGA )

AFFIDAVIT

Affiant, Mary L. Cibella, Esq., after being duly sworn, swears to and can testify to the

following:

1. I am over the age of eighteen (18) and am under no disability;

2. I have personal knowledge of the facts contained herein;

3. I was first admitted to the practice of law in the State of Ohio in 1994 with the

Supreme Court Registration Number of 0019011;

5. I am registered active and in good standing with the Supreme Court of Ohio;

6. I make this Affidavit for use in In Re Judicial Campaign Complaint Against

Colleen Mary O'Toole, Board Case No. 12-066 and Supreme Court Case No.

2,012-1653;

7. From November 15, 1994 to the present I have concentrated my private law

practice in the area of professional responsibility, including defending lawyers in

the attorney disciplinary system (from initial inquiry to disposition by the

Supreme Court), providing ethics advisory opinions, representation of persons in

pre-licensure matters (the Bar Admissions process), representation of non-lawyers

who are alleged to have engaged in the unauthorized practice of law, legal

malpractice defense, and other professional responsibility matters. Prior thereto,

for a period of ten years, I was Counsel to the then Cleveland Bar Association;

8. In my ten years as Counsel to the then Cleveland Bar Association I investigated

thousands of allegations of misconduct against lawyers and participated in the



prosecution of lawyers in the attorney disciplinary system; provided ethics

advisory opinions, investigated and prosecuted unauthorized practice of law cases;

and counseled the Bar Admissions Committee in addition to my other duties and

responsibilities in that position;

9. I have over twenty-seven (27) years experience in the area of professional

responsibility;

10. I have expended time and effort in my representation of Complainant James Davis

in the case of In Re: Judicial Campaign Complaint Against Colleen Mary

O'Toole; Bd. Case No. 12-066 and Supreme Court Case No. 2012-1653;

11. In this case, I have expended at least 32.8 hours of out-of-court time from the

beginning of my representation through October 11, 2012. I have expended 7.5

hours of in-court time for the Pre-Trial Conference and the September 18, 2012

Hearing;

12. My current out-of-court hourly rate is $325 per hour. My current in-court hourly

rate is $375 per hour. 32.5 hours times my out-of-court rate equals $10,660. 7.5

hours times my in-court rate of $375 per hour equals $2,812.50. From the

inception of my representation of Complainant James Davis through October 11,

2012, my fees total: $13,472.50;

13. Expenses have also been incurred in my representation of Complainant James

Davis. Those expenses (through October 11, 2012) include: Service of Subpoena

costs for Rennillo Deposition and Discovery ($540.80); courier costs ($17.50),

and hotel, parking and travel expenses for the September 18 Hearing;

14. Additional time, effort and expense will be incurred in responding to



Respondent's Objections and for any next steps in the processing of this matter;

15. Although I do not have the exact numbers for the amount of time expended by my

former co-counsel David Axelrod, Esq., for his representation of Complainant

James Davis, I am aware that the time Attorney Axelrod spent in-court would be

comparable to mine and a fairly large portion of my out-of-court time was spent

working with Attorney Axelrod on this matter. Therefore, the time-expended by

Attorney Axelrod would be comparable to my time expended.

16. Based upon my 27 years of experience in professional responsibility matters in

Ohio (10 years prosecuting disciplinary cases and 17 years defending disciplinary

cases), the time expended to prosecute the Formal Complaint in this matter and

the proceedings thereafter are reasonable and necessary in order to provide

competent and diligent representation to Complainant James Davis. The time

expended and expenses incurred in the instant case are comparable to other

disciplinary cases that I have handled in my over 17 years in private practice

concentrating in professional responsibility.

FURTHER AFFIANT SAYETH NAUGHT

Sworn to and subscribed in my presence this /eLday of

XARY PUBLIC
iOHN L. GOODMAN, nttorney Ai taa.

Notary Public State of Ohio
commission has no expiratio(! Liate

Section 141A t C,
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