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INTRODUCTION

The General Assembly, when it created the Ohio Power Siting Board (the "Board" or

"Power Siting Board"), charged it with finding the proper balance between growth and

preservation, energy and economic stagnation. To guide the Board, the enabling legislation

provided the Board with a set of eight criteria to measure whether the impact from a major utility

facility is too great. R.C. § 4906.10(A)(1)-(A)(8).

The Board applied these criteria when approving a certificate of environmental

compatibility and public need for Black Fork Wind Energy LLC's ("Black Fork" or the

"Applicant") proposed wind energy generating facility. In reaching its determinations, the Board

thoroughly considered the evidence in the record, including witness testimony, Black Fork's

application, and the Joint Stipulation and Recommendation, as amended (the "Stipulation").

Alan and Catherine Price, Brett Heffner, Gary Biglin and John Warrington (the "Appellants")

disagree, claiming the Board improperly executed the January 23, 2012 Opinion, Order and

Certificate (the "Certificate") and assert due process violations.

Appellants' arguments fail both as a matter of law and on the merits. Each of their

arguments fail as a matter of law because Appellants either did not raise the argument in the

lower proceeding or did not list the argument as an assignment of error. As to the merits, the

Board's approval and execution of the Certificate was lawful as Board members have express

statutory authority to designate representatives to act on their behalf. In addition, this Court has

previously upheld the Board's statutory right to add conditions to a Certificate and delegate

duties to its' Staff. Appellants also had every opportunity to present witnesses, cross-examine

witnesses and present their arguments to the Board on the proposed conditions.

Appellants' arguments should be rejected both as a matter of law and on the merits.



STATEMENT OF FACTS

For its Statement of Facts, Black Fork adopts the Board's presentment of the

proceedings. Citations to Black Fork's supplement are in the form of "BF Supp.". Black Fork

would also like to bring to the Court's attention that the Board paraphrased certain conditions in

the Certificate. (Appx. 78). The Board, however, emphasized in the Certificate that its summary

of the conditions was not intended to replace or supersede the Stipulation. Id. Appellants appear

to quote to the decommissioning conditions from the Certificate (Appx. 91-93) in their merit

brief rather than the actual decommissioning conditions found in the Stipulation (Appx. 27-29).

Citations are made to the Appellants' supplement ("Supp.") and appendix ("Appx.") as

indicated.

ARGUMENT

STANDARD OF REVIEW

This court applies the same standard of review to Power Siting Board determinations as

applied to orders by the Public Utilities Commission of Ohio. Chester Twp. v. Power Siting

Comm., 49 Ohio St. 2d 231, 238, 3 0.0.3d 367, 361 N.E.2d 436 (1977). "R.C. 4903.13 applies

to board proceedings pursuant to R.C. 4906.12 and provides that an order `shall be reversed,

vacated, or modified by this court only when, upon consideration of the record, the court finds

the order to be unlawful or unreasonable."' In re Application ofAm. Transm. Sys., Inc., 125

Ohio St. 3d 333, 2010-Ohio-1841, 928 N.E.2d 427, at ¶ 17, quoting Constellation NewEnergy,

Inc. v. Pub. Util. Comm., 104 Ohio St. 3d 530, 2004-Ohio-6767, 820 N.E.2d 885, ¶ 50. "Under

the `unlawful or unreasonable' standard of R.C. 4903.13, this court will not reverse or modify a

determination unless it is manifestly against the weight of the evidence and so clearly

unsupported by the record to show misapprehension, mistake or willful disregard of duty."

2



Chester Twp. v. Power Siting Comm.,49 Ohio St.2d at 238, 361 N.E.2d 436 (1977)(citations

omitted).

RESPONSE TO PROPOSITION OF LAW NO. 1

The Board properly exercised its authority to issue the certificate.

In their first proposition of law, Appellants claim that the Certificate is void ab initio

because they believe it was executed and voted on by non-Board members. This argument fails

because Appellants did not raise it in their administrative appeals before the Board. The

argument also fails on the merits because Section 121.05, Revised Code, allows administrative

department directors to designate designees to act on their behalf in Board proceedings.

When a party fails to raise an objection during its first appeal, it has waived its right to

make that argument in further proceedings. See R.C. § 4903.10; Cincinnati Bell Tel. Co. v. Pub.

Util. Comm., 12 Ohio St.3d 280, 290, 12 OBR 356, 365, 466 N.E.2d 848 (1984), 857, appeal

dismissed (1986). Appellants' applications for rehearing are all silent as to their argument that

the Board did not have a quorum in executing the Certificate or the Entry on Rehearing.

(Appendix, pp. 120-175). Therefore this Court should not consider Appellants' first proposition

of law.

As to the merits of the first proposition of law, Appellants are correct that under Section

4906.02(C), Revised Code, the Board's authority to grant certificates "shall not be exercised by

any officer, employee, or body other than the board itself." However, Appellants fail to take into

account Section 121.05, Revised Code, which expressly authorizes the director of an

administrative department to "designate any of the director's assistant directors or a deputy

director to serve in the director's place as a member of any board, committee, authority or

commission of which the director is, by law, a member." The designation by law of the Board



members is found in Section 4906.02, Revised Code. Accordingly, reading these statutes in pari

materia as mandated by Section 1.51, Revised Code, Board members may designate a deputy or

assistant director to serve in their place as a member of the Ohio Power Siting Board.

Because Appellants ignore Section 121.05, Revised Code, they wrongly argue that there

was no quorum of voting Board members signing the Certificate and no quorum signing the

Entry on Rehearing. Under Section 4906.02(A), Revised Code, it is only necessary to have four

of the seven board members in order to have a quorum for voting purposes. Because assistant

and deputy directors are lawful designees for each director, there were five voting members

present for the approval and signing of the Certificate. (Appx. 119). Therefore, under the laws

of the state of Ohio, the approval of the Certificate was valid.

Additionally, four of the seven members were present and approved the Entry on

Rehearing: Todd Snitchler, Director of the PUCO; Fred Shimp signing for the Ohio Department

of Natural Resources Director Jim Zehringer; Martin Tremmel signing for the Department of

Health Director Theodore Wymyslo; and Director David Daniels who was present at the Board

meeting with his signature executed by his designee, Rocky Black (contrary to Appellants' claim

that Rocky Black signed for the former director of the Ohio Department of Agriculture, Tony

Forshey). (Appx. 209). In total, four members of the Board or their lawful designees were

present at the meeting and signed the Entry on Rehearing. Id. Therefore, under the laws of the

state of Ohio, the approval of the Entry on Rehearing was valid.

Appellants cite to In re Application ofAm. Transm. Sys., Inc., a decision from this Court,

which considered whether the Board could delegate its decision-making authority to an

administrative law judge ("ALJ") under Section 4906.02(C), Revised Code. This Court held that

although the Board delegated the duty to draft the order to the ALJ, ultimately the Board made

4



the decision and signed the order, so there was no improper delegation of authority under

§ 4906.02(C) . In re Application ofAm. Transm. Sys., Inc., 125 Ohio St. 3d 333, 2010-Ohio-

1841, 928 N.E.2d 427. This Court held that in "absence of evidence to the contrary, public

officers, administrative officers, and public board will be presumed to have properly performed

their duties and not to have acted illegally but regularly and in a lawful manner."

Like Am. Transm. Sys., it is evident from the face of the orders that the Board made the

decisions to approve the Certificate and the Entry on Rehearing. (Appx. 119, 209). Appellants

have the burden to prove otherwise, and they have not met this burden. Because Appellants

incorrectly believe that administrative directors are not permitted to designate a deputy or

assistant director to act for them in OPSB proceedings, they also incorrectly assert that "ghost

writers" signed the Certificate and Entry on Rehearing. On the contrary, the directors have

statutory authority to appoint a representative to act for them and therefore it can be presumed,

since there is a lack of any evidence to the contrary, that the designees were acting appropriately

in approving the Certificate and signing the Entry on Rehearing.

In conclusion, Appellants' first proposition of law should not be considered since

Appellants waived it by not raising it during their administrative appeal of the Board's decision.

However, even if this Court considers the Appellants' argument, the Board properly approved

the Certificate and the Entry on Rehearing with a quorum of Board members. Appellants' first

proposition of law is without merit.

RESPONSE TO PROPOSITION OF LAW NO. 2

As with Appellants' first proposition of law, Appellants did not raise the arguments

raised in their second proposition of law in the lower proceedings before the Board. Appellants

claim in their brief that "Intervenors/Appellants Alan K. Price and Catherine A. Price, raised the



issue of whether any such funding for decommissioning exists and what would happen if the

party responsible goes bankrupt before decommissioning funds are in place." (Appellants' Merit

Brief, p. 18). Appellants, however, then proceed to raise arguments that go well beyond any

issue raised by the Prices in their applications for rehearing to the Board. As more fully

discussed in Black Fork's motion to dismiss, this fact precludes the Court from considering the

arguments.

To the extent the Court considers any of the arguments, the record in this proceeding

fully supports the Board's adoption of the Stipulation and issuance of the Certificate. The Board

approved the proposed project after considering the criteria listed under Section 4906.10(A),

Revised Code. Contrary to what Appellants imply, the Board is under no statutory obligation to

apply the statutory criteria to individual conditions. Instead, as the statute mandates, the Board is

to make its considerations as to the whole facility and has the authority to impose conditions as it

deems appropriate.

The Board complied with its governing statutes when exercising its authority to adopt the

conditions that were agreed upon by the Stipulation's signatory parties. The Board also had at its

disposal information in Black Fork's application for a certificate of environmental compatibility

and public need (the "Application") on decommissioning, information on Black Fork's initial

plans for financial assurances, an example decommissioning plan, and witness testimony

supporting the Stipulation's conditions. (See Application at pp. 143-144 (BF Supp. 1-2), Notice

of Filing Applicant's May 2, 2011 and June 3, 2011 Responses to Staff Data Requests, Q&A 4

(BF Supp. 8-9, 11-18) and Supplemental Testimony of Scott Hawken (BF Supp. 19-22). In

addition, the Board had before it the Stipulation signed by Black Fork, Staff and the Ohio Farm

Bureau (Appx. 13), the amendment to the Stipulation (Appx. 38), and the transcript from the



hearing which reveals Appellants did not cross-examine any witness, including Black Fork's

witnesses, on Condition 66(h).

"Under the `unlawful or unreasonable' standard of R.C. 4903.13, this court will not

reverse or modify a determination unless it is manifestly against the weight of the evidence and

so clearly unsupported by the record to show misapprehension, mistake or willful disregard of

duty." Chester Twp. v. Power Siting Comm., 49 Ohio St.2d at 238, 361 N.E.2d 436 (1977)

(citations omitted). Here, the evidence in the record fully supports Condition 66(h), and

Appellants have not pointed to any part of the record refuting the adoption of Condition 66(h) of

the Stipulation by the Board. As more fully discussed below, each argument under Appellants'

second proposition of law should be rejected.

A. The Board's rules on the contents of an application have no relevancy to the
Board's issuance of a certificate.

In Part A to their second proposition of law, Appellants for the first time argue that the

"law" requires an applicant to "describe the plan for decommissioning the proposed facility,

including a discussion of any financial arrangements designed to assure the requisite financial

resources." (Appellants' Merit Brief., p. 20, quoting Rule 4906-17-08(E)(6}, O.A.C.).

Appellants then claim that Condition 66(h) makes no reference to any financial arrangements

made by Black Fork, and that the Condition 66(h) is not a final plan but rather "a mere proposal

for decommissioning which is subject to modification." (Appellants' Merit Brief, p. 20).

The "law" Appellants refer to is Rule 4906-17-08(E)(6) which requires an applicant to

include in its application a description of its "plan for decommissioning the proposed facility,

including a discussion of any financial arrangements designed to assure the requisite financial

resources." Rule 4906-17-08(E)(6), O.A.C. As an aside, the record shows that Black Fork fully

complied with the rule. Black Fork provided a description of its plan for decommissioning the



facility in the Application. It also provided its plan for financial assurances. (See Application at

pp. 143-144 (BF Supp. 1-2) and Notice of Filing Applicant's May 2, 2011 and June 3, 2011

Responses to Staff Data Requests, Q&A 4(BF Supp. 8-9). Black Fork also submitted to the

Board an example decommissioning plan for the Black Fork project. (Notice of Filing

Applicant's May 2, 2011 and June 3, 2011 Responses to Staff Data Requests, Q&A 4(BF

Supp. 11-18). All of the above information and documents were admitted into evidence as part

of Black Fork's application, with no cross examination or objection by the Appellants. (TR 205-

206, BF Supp. 33-34).

More importantly, the Board's rules on the contents of an application have no relevance

on the Board's decision to issue a certificate. The General Assembly made this clear in Section

4906.03, Revised Code, writing that "[i]n rendering a decision on an application for a

construction certificate, the board shall only consider the criteria and make the findings and

determinations set forth in divisions (A)(2), (3), (5), and (7) and division (B) of section 4906.10

of the Revised Code." R.C. § 4906.03. There is no "law" requiring Black Fork to have financial

assurance in place as a condition of obtaining a certificate. Rather the Board evaluates the

application based on the enumerated statutory criteria in Section 4906.10, Revised Code.

The Appellants are also wrong to claim that Condition 66(h) is not a finalized plan but

"rather a mere proposal for decommissioning which is subject to modification. (Appellants'

Merit Brief, p. 20). Appellants support this claim by arguing that the timing of Black Fork's

submittal of the decommissioning plan could mean that the financial assurances called for in

Condition 66(h) "would not cover the decommissioning costs on a per-turbine basis." (Id.,

p. 20). Appellants conclude by stating that Condition 66(h) fails because "it does not adequately

describe a plan but rather proposes a possible idea to the problem." (Id., p. 21).



This claim and arguments are without merit. The decommissioning conditions set forth

in the Stipulation, as amended and admitted into evidence, provide solid guidelines to the

Applicant for decommissioning the facility.l Condition 66 in its entirety (see Appx. 27-29)

states as follows:

(66) That the Applicant, facility owner, and/or facility operator shall comply with
the following conditions regarding decommissioning:

(a) That the Applicant, facility owner, and/or facility operator shall provide the
final decommissioning plan to OPSB Staff and the County Engineer(s) for
review, and for OPSB Staff approval, at least thirty days prior to the pre-
construction conference. The plan shall:

Indicate the intended future use of the land following
reclamation;

ii. Describe the following: engineering techniques and major
equipment to be used in decommissioning and reclamation; a
surface water drainage plan and any proposed impacts that
would occur to surface and ground water resources and
wetlands; and a plan for bacl^lling, soil stabilization,
compacting, and grading; and

iii. Provide a detailed timetable for the accomplishment of each
major step in the decommissioning plan, including the steps to
be taken to comply with applicable air, water, and solid waste
laws and regulations and any applicable health and safety
standards in effect as of the date of submittal.

(b) That the facility owner and/or facility operator shall file a revised
decommissioning plan to the OPSB Staff and the County Engineer(s) every
frve (5) years from the commencement of construction. The revised plan
shall reflect advancements in engineering techniques and reclamation
equipment and standards. The revised plan shall be applied to each five-year
decommissioning cost estimate. The decommissioning plan and any
revisions shall be reviewed and approved by the OPSB Staff prior to
implementation.

1 When developing their arguments, Appellants appear to have missed the fact that the Board
made it very clear that it only summarized the conditions in the Certificate, and that the actual
language in the conditions was in the Stipulation. See Certificate, p. 73 (Appx. 117) and see
p. 34 (Appx. 78) noting list of conditions was a summary and not intended to replace the
Stipulation's conditions.



(c) That the facility owner and/or facility operator shall, at its expense, complete
decommissioning of the facility, or individual wind turbines, within twelve
months after the end of the useful life of the facility or individual wind
turbines. If no electricity is generated for a continuous period of twelve (12)
months, or if the Board deems the facility or turbine to be in a state of
disrepair warranting decommissioning, the wind energy facility or individual
wind turbines will be presumed to have reached the end of its useful life.
The Board may extend the useful life period for the wind energy facility or
individual turbines for good cause as shown by the facility owner and/or
facility operator. The Board may also follow the procedures provided for
under Ohio Adm. Code Chapter 4906-9, including holding an evidentiary
hearing on an alleged violation, to require decommissioning of individual
wind turbines due to safety, wildlife impact, or other issues that prevent the
turbine from operating within the terms of the Certificate.

(d) That decommissioning shall include the removal and transportation of the
wind turbines off site. Decommissioning shall also include the removal of
buildings, cabling, electrical components, access roads, and any other
associated facilities, unless otherwise mutually agreed upon by the facility
owner and/or facility operator and the landowner. All physical material
pertaining to the facility and associated equipment shall be removed to a
depth ofat least thirty-six inches beneath the soil surface and transported ofJ'
site. The disturbed area shall be restored to the same physical condition
that existed before erection of the facility. Damaged field tile systems shall
be repaired to the satisfaction of the property owner.

(e) That during decommissioning, all recyclable materials, salvaged and non-
salvaged, shall be recycled to the fiu thest extent practicable. All other non-
recyclable waste materials shall be disposed of in accordance with state and
federal law.

(f)That the facility owner and/or facility operator shall not remove any
improvements made to the electrical infrastructure if doing so would disrupt
the electric grid, unless otherwise approved by the applicable regional
transmission organization and interconnection utility.

(g) That subject to approval by OPSB Staff, and seven days prior to the pre-
construction conference, an independent, registered Professional Engineer,
licensed to practice engineering in the state of Ohio, shall be retained by the
Applicant, facility owner, and/or facility operator to estimate the total cost of
decommissioning in current dollars, without regard to salvage value of the
equipment. Said estimate shall include: (1) an identification and analysis of
the activities necessary to implement the most recent approved
decommissioning plan including, but not limited to, physical construction
and demolition costs assuming good industry practice and based on
ODOT's Procedure for Budget Estimating and RS Means material and
labor cost indices or any other publication or guidelines approved by OPSB

10



Staff,• (2) the cost to perform each of the activities; (3) an amount to cover
contingency costs, not to exceed 10 percent of the above calculated
reclamation cost. Said estimate will be converted to a per-turbine basfs (the
"Decommissioning Costs'), calculated as the total cost of decommissioning
of all facilities as estimated by the Professional Engineer divided by the
number of turbines in the most recent facility engineering drawings. This
estimate shall be conducted every five years by the facility owner and/or
facility operator.

(h) That the Applicant, facility owner and/or facility operator shall post and
maintain for decommissioning, at its election, funds, a surety bond, or
similar financial assurance in an amount equal to the per-turbine
Decommissioning Costs multiplied by the sum of the number of turbines
constructed and under construction. The funds, surety bond, or financial
assurance need not be posted separately for each turbine so long as the total
amount reflects the aggregate of the Decommissioning Costs for all turbines
constructed or under construction. For purposes of this condition, a turbine
is considered to be under construction at the commencement of excavation
for the turbine foundation. The form of financial assurance or surety bond
shall be a fmancial instrument mutually agreed upon by OPSB Staff and the
Applicant, the facility owner, and/or the facility operator. The financial
assurance shall ensure the faithful performance of all requirements and
reclamation conditions of the most recently filed and approved
decommissioning and reclamation plan. At least thirty (30) days prior to the
pre-construction conference, the Applicant, the facility owner, and/or the
facdlity operator shall provide an estimated timeline for the posting of
decommissioning funds based on the construction schedule for each turbine.
Prior to commencement of construction, the Applicant, the facility owner,
andlor the facilily operator shall provide a statement from the holder of the
financial assurance demonstrating that adequate funds have been posted for
the scheduled construction. Once the financial assurance is provided, the
Applicant, facility owner and/or facility operator shall maintain such funds
or assurance throughout the remainder of the applicable term and shall adjust
the amount of the assurance, if necessary, to offset any increase or decrease
in the Decommissioning Costs.

(i) That the decommissioning funds, surety bond, or financial assurance shall be
released by the holder of the funds, bond, or financial assurance when the
facility owner and/or facility operator has demonstrated, and the OPSB Staff
concurs, that decommissioning has been satisfactorily completed, or upon
written approval of the Board, in order to implement the decommissioning
plan.

Appx. 27-29.
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As^the emphasized language indicates, the decommissioning conditions provide specific

requirements for Black Fork to follow, including guidelines on calculating decommissioning

costs on a per-turbine basis, requiring financial assurance to be in place prior to each turbine

being constructed, and providing guidelines on the standards for decommissioning. Appellants

have no basis for claiming that Black Fork could avoid the necessary financial assurances to

decommission each turbine. Part A of Appellants' second proposition of law should be rejected.

B. The Board's delegation to Staff to approve the selection of an independent
engineer for the decommissioning estimate required every five years of
operation is lawful and appropriate.

In Part B to their second proposition of law, Appellants argue that the Board improperly

relied on Condition 66(h) to reject the Prices' arguments because Condition 66(h) is contingent

upon Condition 66(g) which the Appellants argue improperly delegates ^authority to Black Fork.

(Appellants' Merit Brief, p. 21-22). Although Appellants try to link Condition 66(h) to

Condition 66(g), the real argument being made is that although Black Fork's selection of an

independent engineer to complete the decommission estimates (required every five years) is

subject to Staff's approval, it constitutes an improper delegation of "authority" to Black Fork by

the Board. As with the arguments in Part A, this argument was not made to the Board in the

lower proceeding and is not properly before this Court.

This argument is also without merit. As an initial point, it is undisputed that the Board

has the authority to impose conditions on certificates. See R.C. § 4906.10(A); In re Application

ofBuckeye Wind, L.L.C., 131 Ohio St. 3d 449, 2012-Ohio-878, 966 N.E. 2d 869, ¶ 16-17, 30. As

the Board has previously stated:

The Board notes that it is the Board's longstanding policy to require the applicant
to hold a pre-construction conference with the staff, to demonstrate compliance
with the associated requirements of other state and federal agencies, and other
specific particulars of construction after the certificate is issued for efficiency of
the certificate process and the use of Board resources. The certificate conditions

12



also require the applicant to demonstrate that the final construction plans for the
facility comply with the Board's opinion, order, and certificate and the conditions
thereof, as adopted by the Board. The certificate conditions also may require the
applicant to have in place certain procedures, like the complaint procedures
proposed in this case, that the Board finds appropriate for the construction of the
project or to address public interest concerns without unduly delaying the
certification process.

In re Application ofBuckeye Wind, L.L.C., 2010 Ohio PUC LEXIS 303,**203-204, Case No. 08-

666-EL-BGN, Opinion, Order and Certificate issued March 22, 2010.

The General Assembly has left the use of conditions up to the discretion of the Board. As

Section 4906.10(A) states, "[t]he power siting board shall render a decision upon the record

either granting or denying the application as filed, or granting it upon such terms, conditions, or

modifications of the construction, operation, or maintenance of the major utility facility as the

board considers appropriate. R.C. § 4906.10(A) , emphasis added. It is very common for the

Board to use this authority to adopt decommissioning conditions in wind generating facility

certificates. See e.g., In re Application ofBuckeye Wind, L.L.C., 2010 Ohio PUC LEXIS

303,**223-224, Case No. 08-666-EL-BGN, Opinion, Order and Certificate issued March 22,

2010; In re Application ofPaulding Wind Farm II, LLC, 2010 Ohio PUC LEXIS 1225, **68-75,

Case No. 10-369-EL-BGN, Opinion, Order and Certificate issued Nov. 18, 2010.

Moreover, the plain language of condition 66(g) makes it apparent that the Board has not

delegated any of its authority to Black Fork. The full text of Condition 66(g) from the

Stipulation states as follows:

(g) That subject to approval by OPSB Staff, and seven days prior to the pre-
construction conference, an independent, registered Professional Engineer,
licensed to practice engineering in the state of Ohio, shall be retained by the
Applicant, facility owner, and/or facility operator to estimate the total cost of
decommissioning in current dollars, without regard to salvage value of the
equipment. Said estimate shall include: (1) an identification and analysis of
the activities necessary to implement the most recent approved
decommissioning plan including, but not limited to, physical construction and
demolition costs assuming good industry practice and based on ODOT's
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Procedure for Budget Estimating and RS Means material and labor cost
indices or any other publication or guidelines approved by OPSB Staff; (2)
the cost to perform each of the activities; (3) an amount to cover contingency
costs, not to exceed 10 percent of the above calculated reclamation cost. Said
estimate will be converted to a per-turbine basis (the "Decommissioning
Costs"), calculated as the total cost of decommissioning of a11 facilities as
estimated by the Professional Engineer divided by the number of turbines in
the most recent facility engineering drawings. This estimate shall be
conducted every five years by the facility owner and/or facility operator.

(Stipulation, p. 15, Appx. 28). As the emphasized language indicates, Black Fork is required to

retain a professional engineer to prepare a decommissioning estimate using set guidelines. It is

Staff, and not Black Fork, which has the authority to approve the selection of the professional

engineer and decommissioning estimate.

Indeed, Appellants concede that the "Board may delegate many duties to their Staff[.]"

(Appellant Merit Brief, p. 22). The Board has done exactly that with respect to condition 66(g),

asking Staff to review and approve the selection of the professional engineer by Black Fork and

to ensure compliance with the guidelines for preparing the estimate. This delegation is lawful

and appropriate. In re Application of Buckeye Wind, L.L. C, 131 Ohio St. 3d 449, 2012-Ohio-

878, 966 N.E. 2d 869, ¶¶ 16-17, 30. Part B of Appellants' second proposition of law is without

merit and should be rejected.

C. The Board has the authority to require post-certificate conditions and
submissions on decommissioning matters.

In Part C of their second proposition of law, Appellants argue that the submissions

required under the Certificate's decommissioning conditions deny them the right to cross-

examine the cost estimates required every five years during the facility's operation. (Appellants'

Merit Brief, p. 22). As an initial point, this argument was never raised before the administrative

law judge at hearing or in the Appellants' applications for rehearing. As well it has no relation
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whatsoever to any comments by the Prices on decommissioning. For that reason, this Court

should not hear Appellants' argument.

As to the substance of Appellants' argument, it is undisputed that the Board has statutory

authority to impose conditions in a certificate. R.C. § 4906.10(A) . The Board has a long history

of implementing conditions that the "Board finds appropriate for the construction of the project

or to address public interest concerns without unduly delaying the certification process." In re

Application ofBuckeye Wind, L.L.C, 2010 Ohio PUC LEXIS 303,**203-204, Case No. 08-666-

EL-BGN, Opinion, Order and Certificate issued March 22, 2010. The Board utilizes conditions

because it has a mandate to conclude proceedings involving applications for certificates as

expeditiously as practicable. R.C. § 4906.07(A).

The Board properly exercised that authority when adopting condition 66(g) of the

stipulation. That condition, in part, requires Black Fork to retain a professional engineer to

estimate the cost of decommissioning on a per turbine basis so the amount of necessary financial

assurance can be calculated. (Stipulation, p. 15., Appx. 28). Although there is no legal

obligation by the Board to impose any such condition or oversight, it made the selection and

estimate subject to Staff's approval. Id.

Contrary to Appellant's claim, they have no statutory right to "cross-examine" any third

parties involved in complying with the Board's mandated conditions. In re Application of

Buckeye Wind, L.L.C., 131 ^hio St. 3d 449, 2012-Ohio-878, 966 N.E. 2d 869, ¶¶ 31-32. What

Appellants did have was a right to participate in the Board's proceedings on the consideration of

whether to approve the Stipulation and issue a certificate based on the mandated statutory

considerations. Appellants did exactly that, submitting direct testimony, cross-examining all

witnesses on the Stipulation and Application, and being given the opportunity to make oral
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closing arguments before the administrative law judges. Appellants also had the right to present

evidence on decommissioning costs, but did not do so as evidenced by the record. Part C to

Appellants' second proposition of law is without merit.

D. A condition requiring the submittal of a decommissioning plan does not
create a right of due process.

In Part D to their second proposition of law, the Appellants claim that they will not be

able to comment on the decommissioning plan required under Condition 66(a) because the

Board's certificate amendment process will not apply to the submission and review of the

decommissioning plan. As with the other decommissioning arguments, Appellants did not raise

this argument before the Board in the lower proceedings.

This argument is also without merit. First, the language of the condition provides

detailed information on what must be included in a decommissioning plan. Condition 66(a} and

its companion condition, 66(b) state:

(a) That the Applicant, facility owner, and/or facility operator shall provide the
final decommissioning plan to OPSB Staff and the County Engineer(s) for
review, and for OPSB Staff approval, at least thirry days prior to the pre-
construction conference. The plan shall:

i. Indicate the intended future use of the land following
reclamation;

ii. Describe the following: engineering techniques and major
equipment to be used in decommissioning and reclamation; a
surface water drainage plan and any proposed impacts that
would occur to surface and ground water resources and
wetlands; and a plan for backfilling, soil stabilization,
compacting, and grading; and

iii. Provide a detailed timetable for the accomplishment of each
major step in the decommissioning plan, including the steps to
be taken to comply with applicable air, water, and solid waste
laws and regulations and any applicable health and safety
standards in effect as of the date of submittal.
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(b) That the facility owner and/or facility operator shall file a revised
decommissioning plan to the OPSB Staff and the County Engineer(s) every
five (5) years from the commencement of construction. The revised plan
shall reflect advancements in engineering techniques and reclamation
equipment and standards. The revised plan shall be applied to each five-year
decommissioning cost estimate. The decommissioning plan and any
revisions shall be reviewed and approved by the OPSB Staff prior to
implementation.

(Stipulation, p. 14, Appx. 27).

Appellants have no basis for claiming they did not have the opportunity to comment on

the contents of a decommissioning plan given the detail in the Stipulation. Black Fork also

submitted an example decommissioning plan into the record. (See Notice of Filing Applicant's

May 2, 2011 and June 3, 2011 Responses to Staff Data Requests, Q&A 4(BF Supp. 11-18). Yet,

even though Appellants all participated in the hearing, not one of the Appellants asked any

questions about the example decommissioning plan or the details of Conditions 66(a) and 66(b).

In addition to ignoring the record of the Board's proceedings, the Appellants ignore the

process set up by the General Assembly and certain statutory principles that the Board must

follow. First, Section 4906.04, Revised Code, provides, in part, that "[n]o person shall

commence to construct a major utility facility in this State without first having obtained a

certificate for the facility." Because an applicant cannot construct a facility without a certificate,

this means that the Board must evaluate proposed projects, not those already built. The Board

must evaluate the criteria set forth in Section 4906.10 with respect to the estimated impacts of

such proposed projects and may impose any terms and conditions it believes necessary.

Second, the Board has a mandate to conclude proceedings involving applications for

certificates as expeditiously as practicable. Section 4906.07(A), Revised Code, provides "[u]pon

the receipt of an application complying with section 4906.06 of the Revised Code, the Power

Citing Board shall promptly fix a date for a public hearing thereon, not less than 60 nor more
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than 90 days after such receipt, and shall conclude the proceeding as expeditiously as

practicable."

Thus, the Board must develop a process whereby it evaluates all the evidence and issues

with respect to an application proposing construction of a major utility facility, but at the same

time must conclude the proceeding as expeditiously as practicable. Not every construction detail

can be proposed or analyzed at the time of the application and hearing. But by imposing these

conditions and requiring information as part of the post-certificate process, the Board is able to

continue to ensure that the proposals contained in the application are not materially changed or

substantially modified.

Compliance with those conditions does not rise to the level of a lack of due process. In

re Application of Buckeye Wind, L.L.C., 131 Ohio St. 3d 449, 2012-Ohio-878, 966 N.E. 2d 869,

¶¶ 31-32. Part D of the Appellants' second proposition of law should be rejected.

E. The Board's adoption of Condition 66(h) was both lawful and supported by
the record.

In their last attack on the decommissioning condition, the Appellants claim that

Condition 66(h) is against the weight of evidence because it does not serve the public interest,

convenience and necessity. (Appellants' Merit Brief, p. 23-24). Appellants failed to make this

argument before the Board during the administrative appeal process, and accordingly the Court

should not hear this argument. The argument also fails on the merits because the record fully

supports the Board's adoption of Condition 66(h) of the Stipulation.

Condition 66(h) is one of nine conditions regarding decommissioning of the facility.

(Stipulation 14-16, Appx. 27-29). As all subparts of Condition 66 indicates, Black Fork is

required to decommission the facility at its cost. (Appx. 27). It also must provide financial

assurance for decommissioning in the event it is unable to decommission the facility at its cost.
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(Appx. 28). Significantly, the formula prescribed by the Board requires Black Fork to have

financial assurance in place to decommission each turbine prior to construction. Id.

As to evidence supporting Condition 66(h), Black Fork provided the Board with details

about the financial assurances contained in its landowner lease agreements for decommissioning

the facility. (See Notice of Filing Applicant's May 2, 2011 and June 3, 2011 Responses to Staff

Data Requests, Q&A 4(BF Supp. 8-9). The Board also had before it a copy of an example

decommissioning plan for the Black Fork project. Id. (BF Supp. 11-18). All of the above

information, along with the recommendations in the Stipulation, was admitted into evidence with

no cross examination or objection by the Appellants.

Witness testimony also supported Condition 66(h). Specifically, Black Fork witness

Scott W. Hawken testified that the Board should adopt the conditions of the Stipulation, and

sponsored the Stipulation's admission into evidence. (See Supplemental Testimony of Scott

Hawken, (BF Supp. 19-22)). Appellants had every opportunity to cross-examine Mr. Hawken on

Condition 66, but asked him very few questions on that topic. (TR 132; 176-179; 189-190, BF

Supp. 24; 27-30; 31-32). Moreover, Mr. Hawken's testimony went into the evidentiary record

without objection. (TR 205-206, BF Supp. 33-34).

All of the above evidence provides sufficient evidence supporting the Board's adoption

of Condition 66(h), and the Board's finding that the facility will serve the public interest,

convenience and necessity. "Under the `unlawful or unreasonable' standard of R.C. 4903.13,

this court will not reverse or modify a determination unless it is manifestly against the weight of

the evidence and so clearly unsupported by the record to show misapprehension, mistake or

willful disregard of duty." Chester Twp. v. Power Siting Comm., 49 Ohio St.2d at 238, 361

N.E.2d 436 (1977) (citations omitted). Here, the evidence in the record fully supports Condition
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66(h), and Appellants have not pointed to any part of the record refuting the adoption of

Condition 66(h) of the Stipulation by the Board. Part E of Appellants' second proposition of law

should be rejected.

RESPONSE TO PROPOSITION OF LAW NO. 3

The Appellants were afforded procedural due process and have not demonstrated
any prejudice.

In their third proposition of law, the Appellants raise three arguments. First, Appellants

argue that their inability to cross-examine witnesses on the Staff Report somehow precluded

them from cross-examining witnesses on the Stipulation. Second, Appellants argue that they

were deprived of the opportunity to cross-examine Staff members on sections of the Staff

Report. Third, Appellants repeat the argument from their second proposition of law that they

cannot cross-examine the independent professional engineer that Black Fork is required to retain

every five years under Condition 66(g) of the Certificate to update the facility's

decommissioning cost estimate.

As an initial point and as discussed in Black Fork's motion to dismiss, this Court need

not consider any of Appellants' arguments under the third proposition of law. Appellants failed

to raise their arguments regarding the inability to cross-examine witnesses on the Stipulation and

the engineering estimate under Condition 66(g) of the Stipulation to the Board. R.C. § 4903.10;

Cincinnati Bell Tel. Co. v. Pub. Util. Comm., 12 Ohio St.3d 280, 290, 12 OBR 356, 365, 466

N.E.2d 848 (1984), 857, appeal dismissed (1986). Appellants did raise the second argument in

their administrative appeals; however, Appellants have waived that argument by not asserting it

in their Notice of Appeal to this Court.

As to the merits of the arguments, Sections 4906.08 through 4906.12, Revised Code

provide due process rights in cases before the Ohio Power Siting Board. The Appellants
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received notice of the application, notice of the hearing, notice of settlement conferences, the

right to intervene, the right to cross-examine witnesses presented at the hearing, and the right to

present their own testimony. Every single witness that testified at the hearing was subject to

cross-examination by all the Appellants. All of the evidence that the Board considered in

making its decision was presented at the hearing and was summarized in the January 23, 2012

Opinion, Order and Certificate. There was simply no violation of procedural due process in this

proceeding.

A review of Appellants' arguments reinforces that point. First, Appellants had every

opportunity to cross-examine witnesses on the conditions in the Stipulation. Appellants argue

that certain members of Staff were unavailable for cross-examination about the Staff Report, and

that therefore they were unable to get answers to questions about the conditions in the

Stipulation. That is simply not true as all of Black Fork's nine witnesses were available to

answer questions on the conditions in the Stipulation. Indeed, Black Fork's witness David

Stoner answered questions from the administrative law judges on over 39 conditions. (TR 71-

113). Moreover, the Stipulation was admitted into evidence with no objection from the

Appellants. (TR 206, 679-680; BF Supp.34, 36-37). Appellants have no basis for claiming that

the Board committed a due process violation by adopting the Stipulation.

Appellants next argue that they were deprived of the opportunity to cross-examine Staff

witnesses who did not appear at the hearing and whose testimony was not admitted into

evidence. Mr. Jon Pawley, the manager of the Staff investigation and the person responsible for

the preparation of the Staff Report, testified at the hearing in support of the September 28, 2011

Joint Stipulation and Recommendation ("Stipulation"). There is nothing unreasonable or

unlawful about any party having a single witness testify to support its position. It was the Staff's
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decision as to who it would present at the hearing to testify in support of the Staff Report. It

should also be noted that the Staff Report is automatically part of the record in a case proceeding.

Rule 4906-5-OS(D)(3), O.A.C. As well, none of the Appellants objected to the admission of the

Staff Report into the record. (TR 678-679, BF. Supp. 35-36).

Next, the Appellants argue that after the evidentiary hearing, the Board delegated to its

Staff and Black Fork the task of reviewing additional relevant evidence relating to the proposed

facility. Specifically, Appellants argue that they were deprived of the opportunity to cross-

examine the engineer on the estimation of decommissioning costs and to present evidence on

their own behalf. As noted above, this ground was not raised on rehearing and cannot be

considered by this Court. Cincinnati v. Public Util. Comm., 151 Ohio St. 353, 39 Ohio Op. 188,

86 N.E.2d 10 (1949). But even if the Court were to consider this argument, it must be

remembered that the estimate of the decommissioning cost was required due to Condition 66(g)

of the Stipulation. (Appx. 28). The Board instructed the Staff to monitor compliance, and as this

Court has previously held, there is no hearing with respect to the compliance with the conditions.

See In re Application of Buckeye Wind, L.L.C, 131 Ohio St. 3d 449, 2012-Ohio-878, 966 N.E.

2d 869, ¶¶ 16-17, 30-32.

The Appellants ignore this Court's precedent, arguing that they will have no right to

notice in a hearing when Black Fork submits such additional evidence to the Staff. The

Appellants cite four cases to support their argument: Mathews v. Eldridge, 424 U.S. 319 (1976);

LTV Steel Co. v. Indus. Comm'n., 140 Ohio App.3d 680 (10`}' Dist. 2000); State ex rel. Ormet

Corp. v. Industrial Com. of Ohio, 54 Ohio St.3d 102 (1990) and Ohio Bell Tel. Co. v. Pub. Util.

Comm. of Ohio, 301 U.S. 292 (1937). None of these cases have applicability.
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In Mathews v. Eldridge, 424 U.S. 319 (1976), the United States Supreme Court held that

the due process clause of the Fifth Amendment of the United States Constitution requires that

prior to the termination of Social Security disability benefits the recipient be afforded an

opportunity for an evidentiary hearing. In LTV Steel Co. v. Indus. Comm., 140 Ohio App.3d 680

(10^' Dist. 2000), the Tenth District Court of Appeals for Franklin County held that an employer

has due process rights in workers' compensation administrative hearings, but no due process

rights to depose physicians who rendered reports regarding a workers' compensation claimant.

In State ex rel. Ormet Corp. v. Industrial Com. of Ohio, 54 Ohio St.3d 102 (1990), the Ohio

Supreme Court held that due process was violated when a commissioner who did not in any

manner consider any evidence from the hearing and nevertheless voted on a claimant's

application for permanent total disability benefits. In Ohio Bell Tel. Co. v. Pub. Util. Comm. of

Ohio, 301 U.S. 292 (1937), the United States Supreme Court held that due process was violated

when the PUCO went outside the evidentiary record to use a methodology in valuing the

property as of the date certain in a telephone rate increase case. None of these cases have

applicability to the matter presently before this Court.

Instead, as recently held by this Court, the statutes governing this case vests the Board

with the authority to issue certificates upon such conditions as the Board considers appropriate.

The Court has acknowledged that the construction of these projects necessitates a dynamic

process that does not end with the issuance of a certificate. In re Application of Buckeye Wind,

L.L.C., 131 Ohio St. 3d 449, 2012-Ohio-878, 966 N.E. 2d 869, ¶ 16-17, 30. It concluded that the

Board has authority to allow the Staff to monitor compliance with the conditions the Board has

set. Id. Such monitoring includes the convening of pre-construction conferences and the

submission of follow-up studies and plans by the Applicant to, ensure compliance with Board-
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approved conditions. As recognized in Buckeye, any deviation from the certificate issued would

require an Applicant to file an amendment in accordance with Section 4906.07, Revised Code. If

an amendment is filed, the Board would be required to hold a hearing and to take further

evidence if the amendment involves any material increase in any environmental impact or

substantial change in the location of all or a portion of the facility. Thus, there can be no

violation of due process simply because the Board has delegated authority to Staff to review

compliance with conditions.

Lastly, when an appellant claims that a regulatory body or a hearing officer has allegedly

committed various due process violations, the Court has considered such allegations under the

established principle that it will not reverse an order of the Commission absent a showing a

prejudice by the party seeking reversal. Myers v. Pub. Util. Comm. of Ohio, 64 Ohio St.3d 299

(1992) at 302. Throughout their brief, the Appellants have failed to demonstrate any prejudice.

At every step of the proceeding, the Appellants have received notice of every stage of the

proceeding and the opportunity to be heard. Even if there were due process violations, which

there have not been, the Court must reject these claims in the absence of a demonstration of

prejudice.

In sum, there have been no violations of procedural due process as the Appellants had

every opportunity to give testimony and present witnesses, have cross-examined every witness

presented and have seen all of the evidence upon which the Board based its decision. Moreover,

this Court has recognized the Board's authority to have its Staff monitor compliance with

conditions in a certificate. Finally, the Appellants have demonstrated no prejudice. The

Appellants' third proposition of law must be rejected.
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CONCLUSION

For the foregoing reasons, Black Fork Wind Energy LLC respectfully requests that this

Court reject all propositions of law asserted by the Appellants, and affirm the Board's

January 23, 2012 Opinion, Order and Certificate.
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OHIO ADMINISTRATIVE CODE

Copyright (c) 2012 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group

All rights reserved.

*** This document is current through the Ohio Register for the week of September 17, 2012 through September 21,
2012 ***

4906 Ohio Power Siting Board
Chapter 4906-5 Certificate Applications

OAC Ann. 4906-S-OS (2012)

4906-5-05. Completeness of certificate applications and staff investigations and reports.

(A) Upon receipt of a certificate application for a wind farm or major utility facility which is not related to a coal
research and development project as defined in section 1 SSI.01 of the Revised Code, or to a coal development project as
defined in section 1551.30 of the Revised Code, submitted to the Ohio coal development office for review under
division (B)(8) of section 1551.33 of the Revised Code, the chairman shall examine the certificate application to

determine compliance with Chapters 4906-1 to 4906-17 of the Administrative Code. Within sixty days following
receipt, the chairman shall either:

(1) Accept the certificate application as complete and complying with the content requirements of section

4906. 06 of the Revised Code and Chapters 4906-1 to 4906-17 of the Administrative Code.

(2) Reject said certificate application as incomplete, setting forth specific grounds on which the rejection is based.

The chairman shall mail a copy of the completeness decision to the applicant.

(B) Upon receipt of a certificate application for a major utility facility which is related to a coal research and

development project as defined in section ISSI.01 of the Revised Code, or to a coal development project as defined in

section 1 SS1.30 of the Revised Code, submitted to the Ohio coal development office for review under division (B}(8) of

section 1551.33 of the Revised Code, the chairman shall promptly accept the certificate application as complete and

shall notify the applicant to file the accepted, complete application in accordance with the provisions of rules 4906-5-06

and 4906-5-07 of the Administrative Code.

(C) Upon accepting a certificate application as complete, the chairman shall promptly notify the applicant to serve
and file a certificate of service for the accepted, complete application in accordance with rules 4906-5-06 and 4906-5-07

of the Admtnistrative Code.

(D) The chairman shall direct the staff to conduct an investigation of each accepted, complete application and to
submit a written report as provided by division (C) of section 4906.07 of the Revised Code not less than fifteen days
prior to the beginning of public hearings.
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Yage L
OAC Ann. 4906-5-OS

(1) The staff report for a wind farm or major utility facility which is not related to a coal research and

development project as defined in section 1551.01 of the Revised Code, or to a coal development project as defined in

section 1551.30 of the Revised Code, submitted to the Ohio coal development office for review under division (B)(8) of

section 1 SS1.33 of the Revised Code, shall set forth the nature of the investigation, and shall contain recommended

findings with regard to division (A) of section 4906.10 of the Revised Code and all applicable rules contained in

Chapters 4906-1 to 4906-17 of the Administrative Code.

(2) The staff report for a major utility facility which is related to a coal research and development project as
defined in section 1SS1.01 of the Revised Code, or to a coal development project as defined in section 1 SS1.30 of the

Revised Code, submitted to the Ohio coal development office for review under division (B)(8) of section 1 SS1.33 of the

Revised Code, shall set forth the nature of the investigation and shall contain recommended findings with regard to
divisions (A)(2), (A)(3), (A)(5), and (A)(7) of section 4906.10 of the Revised Code.

(3) The staff report shall become part of the record.

(4) Copies of the staff report shall be served upon the board members, the administrative law judge assigned to

the case, the applicant, and all persons who have or shall thereafter become parties to the proceedings. Copies shall be

made available to any person upon request.

(5) The chairman shall cause either a copy of such staff report or a notice of the availability of such staff report to

be placed in the main public library of each political subdivision as referenced in division (B) of section 4906.06 of the

Revised Code. If a notice is provided, that notice shall state that an electronic or paper copy of the staff report is

available from the board staff (with instructions as to how to obtain an electronic or paper copy) and available for

inspection at the board's main office. The staff will also maintain on the board's web site information as to how to

request an electronic or paper copy of the staff report. Upon request for a paper copy of the staff report, the staff shall

supply the report without cost.

History: Effective: OS/07/2009.

R.C. 119.032review dates: 09/30/2013.

Promulgated Under: 111.15.

Statutory Authority: 4906.03, 4906.20.

Rule Amplifies: 4906.06, 4906.03, 4906.13, 4906.20.

Prior Effective Dates: 12/27/76, 6/10/89, 8/28/98 12/15/03.

NOTES:

LexisNexis 50 State Surveys, Legislation & Regulations

Coal Processing & Power Generation
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