
IN THE SUPREME COURT OF OHIO

MA EQUIPMENT LEASING I LLC and
MA 2365 NORTH HAMILTON ROAD
LLC,

v.

Plaintiffs-Appellees,

LYNN TILTON, PATRIARCH
PARTNERS MANAGEMENT GROUP,
LLC, PATRIARCH PARTNERS XIV,
LLC, LD INVESTMENTS, LLC, JOHN
HARRINGTON, ZOHAR II 2005-1,
LIMITED and JOHN DOE DEFENDANTS
1-10,

Defendan.ts-Appellants.

Case No.12-1729
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a; b ^^ ^^^^ ^^^'^^^̂

Appeal from the Franklin County Court
of Appeals, Tenth Appellate District

Court of Appeals Consolidated
Case Nos.12AP-564 and 12AP-586
(C.P.C. No. 09CVH-08-12912)

PLAINTIFFS-APPELLEES MA EQUIPMENT LEASING I LLC
AND MA 265 NORTH HAMILTON ROAD LLC'S

MOTION FOR EXPEDITED BRIEFING AND CONSIDERATION

Plaintiffs-Appellees MA Equipment Leasing I, LLC and MA 265 North Hamilton Road,

'^.^.
^

,,

LLC (collectively, "Appellees") respectfully request this Court to order expedited briefing and

argument, and to give expedited consideration to whether this Court should exercise jurisdiction

over this appeal from the Tenth District Court of Appeals' decision over a routine discovery

dispute. The reason for this request is that this case that has been pending for over three (3)

years is presently set for trial on November 26, 2012, and the presiding judge, who has overseen

this matter and is intimately familiar with the dispute, will retire in January 2013. Absent an

expedited briefing schedule and consideration, Appellants' quest to prevent Judge Bessey from

overseeing this case will be realized. -^,^ ^^^-^
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The grounds in support of this Motion are set forth more fully in the attached

Memorandum in Support.

Respectfull submit ,

arc J. Kessler (0059236)
John F. Marsh (0065345)
Phillip G. Eckenrode (0084187)
Hahn Loeser & Parks LLP
65 East State Street, Suite 1400
Columbus, Ohio 43215
Phone: 614-221-0240
Facsimile: 614-221-5909
mkessler@hahnlaw. com
jmarsh@hahnlaw.com
peckenrode@hahnlaw. com

Attorneys for PlaintiffsAppellees MA
Equipment Leasing I LLC and MA 265
North Hamilton Road LLC
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MEMORANDUM IN SUPPORT

I. INTRODUCTION

Appellees respectfully request this Court to give expedited consideration to the question

of whether jurisdiction should be considered for this discretionary appeal by Defendants-

Appellants Lynn Tilton, Patriarch Partners, LLC, Patriarch Partners Management Group, LLC,

Patriarch Partners XIV, LLC, LD Investments, LLC, John Harrington, and Zohar II 2005-1,

Limited (collectively, "Appellants") in order to preserve a November 26, 2012 trial date. The

matter is scheduled before Judge John Bessey, who will retire at the end of his term in January

2013. In the interests of judicial economy, Appellees request that consideration of whether this

Court should exercise jurisdiction over this appeal be expedited in order to allow this complex

case to be decided by the judge who has been involved since its inception.

II. PROCEDURAL HISTORY

Judge Bessey has overseen this global dispute between the parties to this action and an

earlier dispute involving one of their investments since February of 2007. This dispute began

with Appellees' filing of the underlying action styled as MA Equipment Leasing I LLC, et al. v.

Zohar Wate^works LLC, Case No. 07-CV-002297 in the Franklin County Court of Common

Pleas (the "Zohar Action"). In the Zohar Action, Appellees obtained a temporary restraining

order against Zohar Waterworks (an entity controlled by Appellants to this action) and were on

tliP ^Jerbae nfbeing a^uarrlPrl a jiidgmPnt fnr ri^magPC ^a^^cecl to the huilding at issue and for

attorneys' fees when Zohar Waterworks filed for bankruptcy. Appellants ultimately created

another company to acquire the assets of Zohar Waterworks but effectively extinguished

Appellees' claims against Zohar Waterworks through that filing.

5079431.1
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Appellees then brought suit against Appellants in this case, alleging, among other things,

that Appellants committed fraud on Appellees with respect to the underlying deal with Zohar

Waterworks, tortiously interfered with the contracts between Appellees and Zohar Waterworks,

and committed an abuse of process in the Zohar Action by intentionally delaying that case in

order to preserve Appellees' security interests in the Zohar Waterworks' assets in that

subsequent bankruptcy. Judge Bessey was once again assigned to this dispute.

Since the filing of this case, Appellants have needlessly prolonged Appellees' ability to

pursue their claims by, among other things, driving the case from one court to the next. The case

was removed to the U.S. District Court for the Southern District of Ohio, was transferred to the

U.S. District Court for the District of Delaware, was then transferred to the U.S. Bankruptcy

Court for the District of Delaware, and was eventually remanded back to the Franklin County

Common Pleas Court in November of 2010. After years of unprecedented.delay, the case is now

scheduled for trial on November 26, 2012. This latest appeal, a thinly-veiled and desperate effort

to delay this trial yet again, threatens to delay a resolution of this matter even further.

On June 28, 2012, Judge Bessey issued the Decision and Entry, which required

Appellants to produce documents which are responsive to Appellees' discovery requests and

directly relevant to, among other things, the negotiation and consummation of the underlying

deal and Appellees' abuse of process claim. (See Decision and Entry, attached hereto as Exhibit

A.l Appellants claim that these documents are privileged; but Judge Bessey correctly found that

Appellants could not assert attorney-client privilege as to communications they had with counsel

for Zohar Waterworks. (Id. at p. 7.) Judge Bessey later granted Appellants' request to stay

enforcement of the Decision and Entry, and modified his original order to provide that

documents ordered to be produced would be treated as "attorneys' eyes only," and that the trial
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court would later make an in came^a inspection to determine the admissibility and relevance of

those documents. (See Modified Decision and Entry, attached hereto as Exhibit B, and Judge

Bessey's Stay Order, attached hereto as Exhibit C.)

After expedited briefing on the issues, on October 9, 2012, a unanimous panel of the

Tenth District Court of Appeals issued a 20-page opinion carefully reviewing and ultimately

affirming Judge Bessey's ruling. (See Court of Appeals' Opinion, attached hereto as Exhibit D.)

In Judge Judith L. French's opinion, the Tenth District Court of Appeals rejected Appellants'

arguments, finding that "the trial court appropriately found that [Zohar] Waterworks' counsel did

not also perform legal work for appellants" and that Appellants did "not contest that they held

[Zohar] Waterworks in default of its obligations to appellants, cut off financing to [Zohar]

Waterworks, and required [Zohar] Waterworks to waive its legal claims against appellants as a

condition for additional financing." (Opinion at p. 19). As a result, the Tenth District properly

found that "the trial court could reasonably conclude that [Zohar] Waterworks' interests

substantially differed from appellants' interests" and that no attorney/client relationship existed.

(Id.)

Significantly, despite the fast-approaching November 26, 2012 trial date, Appellants'

tellingly have made no effort whatsoever to expedite the briefing on the issue of jurisdiction.

While Appellants have rushed to stay the Tenth District's Opinion, they are content to "later file

tl:e:r memnranra^^;m in g^^pr^nt-t nf iiiricrlirtinn " vqhi^h ic n^t ri^ie i^ntil NovPmbPr 2h5 2012^ the^...^^..^..^.^...., -^

day of trial. (See Motion to Stay at p. 1). Appellants' failure to seek any expedited treatment of

their request demonstrates that they are simply seeking to delay the trial until after Judge

Bessey's retirement.
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IIL ARGUMENT

Appellees respectfully request this Court to expedite the briefing, argument, and decision

in this matter. This Court has discretion to expedite briefing and consideration of the question of

jurisdiction. See 9/17/2004 Case Announcements #2, 2004-Ohio-4924 (2004) (ordering

memorandum in support of jurisdiction to be filed within five days of entry, with response due

five days later); Mahaffey v. Blackwell, 111 Ohio St. 3d 1427 (2006) (ordering memorandum in

support of jurisdiction to be filed within three days of entry, with response due three days later).

Appellees respectfully request that expedited consideration be given to the jurisdictional

question. Judge Bessey will retire at the expiration of his term in January of 2013. Should the

trial of this case not be timely tried, it is highly likely that the case will not be tried until after he

leaves the bench. By that time, Judge Bessey will have retired, and this global dispute, which

will have spanned almost six years, will be tried by a brand new judge who has no familiarity

with this highly complex commercial litigation matter. All parties, not to mention other litigants

on the new judge's docket, will be adversely affected by the significant expense and loss of

judicial economy sustained by transitioning the case to a new judge.

As a result, Appellees respectfully request this Court to expedite the briefing schedule,

argument, and its decision on whether it should exercise jurisdiction over the appeal of the

Decision and Entry. Appellees request a briefing schedule which allows for briefing to be

cn,,, 1PtPr^ hv earlv NovPmher. Annellees rec^^^est that this Court order Annellees to submit theirp_^.^... .. 3 3 rr i i i

Memorandum in Support of Jurisdiction no later than October 26, 2012 and that Appellees

submit their Opposition by November 5, 2012. If a decision is rendered and this appeal is fully

resolved in November, the parties should have adequate time to conduct further discovery in
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advance of the November 26, 2012 trial date or at least be able to briefly reschedule the trial to

December 2012.

CONCLUSION

For the foregoing reasons, Appellees respectfully request this Court to expedite the

schedule and consideration of this appeal.

Respectfully submitted

arc J. Kessler (0059236)
John F. Marsh (0065345)
Phillip G. Eckenrode (0084187)
Hahn Loeser & Parks LLP
65 East State Street, Suite 1400
Columbus, Ohio 43215
Phone: 614-221-0240
Facsimile: 614-221-5909
mkessler@hahnlaw. com
jmarsh@hahnlaw.com
peckenrode@hahnlaw. com

Atto^neys for PlaintiffsAppellees MA
Equipment Leasing I LLC and MA 265
No^th Hasnilton Road LLC
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was served upon the

following persons this ^D ^ day of October, 2012, via regular U.S. mail and the Court's ECF

service:

J. Kevin Cogan, Esq.
Daniel N. Jabe, Esq.
Chad A. Readler, Esq.
Jones Day
325 JH McConnell Blvd., Suite 600
P.O. Box 165017
Columbus, Ohio 43216-5017
jcogan@jonesday.com
djabe@jonesday.com

Attorneys foY Defendants Appellants

5079431.1

David Elbaum, Esq.
Hillary Richard, Esq.
Brune and Richard LLP
One Battery Park Plaza
New York, New York 10004
delbaum@bruneandrichard.com
hrichard@bruneandrichard. com

On e Attorneys fo^ Plaintiffs Appellees
MA Equipment Leasing I LLC and
MA 265 North Hamilton Road LLC
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
COMMERCIAL DOCKET

MA EQUIPMENT LEASING I, LLC, et

al.,

Plaintiffs,

vs.

LYNN TILTON, et al.,

Defendants.

CASE NO. 09CVH-08-12912

JUDGE BESSEY

WITH THE LAW FIRMS OF JENNER & BLOCK LLP
AND RICHARDS KIBBE & ORBE LLP

FILED AUGUST 19, 2011
AND

DECISION AND ENTRY GRANTING PLAINTIFFS'
. _ __ -_ ^..^^ --.^r.v rtrYrYAt1T^T^7

FILED SEPTEMBER 2, 2011

These matters are before the Court upon the Motion Pursuant to Rule 26(c} for a

Protective Order Against Discovery Requests Seeking Privileged Communications with the Law

Firms of Jenner & Block LLP and Richards, Kibber, & Orbe LLP iiied on August 19, 2011 by

Defendants, Lynn Tilton ("Tilton"), Patriarch Partners LLC, Patriarch Partners Management

Group, LLC, Patriarch Partners XIV, LLC, LD Investments LLC, John Han-ington

("Harrington"), and Zohar II 2005-1, Limited (collectively "Defendants"). Plaintiffs, MA

Equipment Leasing I LLC and MA 265 North Hamilton Road LLC (collectively "Plaintiffs"}

filed a Memorandum Contra Defendants' Motion for Protective Order and Cross-Motion to

Compel Pursuant to Ohio Rule of Civil Procedure 37 on September 2, 2011. Defendants filed a

Reply Memorandum in Support of Their Motion for a Protective Order and Memorandum in

1

^ exHierr
^
^
^



Franklin County Ohio Clerk of Courts of the Common Pleas- 2012 Jun 28 10:03 AM-09CV012912

Opposition to Plaintiffs' Cross-Motion to Compel on September 9, 2011. Plaintiffs filed a Reply

to Defendants' Memorandum in Opposition to Plaintiffs' Cross-Motion to Compel on September

23, 2011. A status conference was held on December 19, 2011 to discuss privilege issues raised

in the various discovery motions inciuding Defendants' request for a Protective Order. This

Gourt requested that both Plaintiffs and Defendants file a supplemental brief to address the

privilege issues. Defendants filed their Supplemental Memorandum of Law Regarding the

Privilege Issues Raised by Plaintiffs During the Status Conference Held on December 19, 2011

on December 28, 2011, and Plaintiffs filed their 5upplemental Memorandum Regarding

Privilege Issues on January, 5, 2012.

I, Background

The majority of the privilege issues in this case stem from communications between

Defendants and the counsel of Zohar Waterworks during the 2007 litigation and the leases

underlying that action. Plaintiffs argue that they are entitled to communications between

Defendants and Zohar Waterworks' counsel, Jenner & Block ("Jenner"}, in part because a

privileged relationship never existed. Zohar Waterworks also retained separate counsel for the

2007 litigation, McCarthy Lebit Crystal & Liffman Co., LPA ("'NlcCarihy"} and Kemp Schae ^r

& Rowe Co., LPA ("Kemp"), and it retained Morris Nichols Arsht & Tunnel LLP ("Morris") as

bankruptcy counsel.

Plaintiffs highlight the fact that Defendants retained separate counsel, mainly Richard,

Kibbe, and Orbe LLP (now "RSKO"), and Brune and Richard, LLP ("Brune")> during aii

relevant time periods. Furthermore, Plaintiffs argue that relevant custodians, such as Defendants

Tilton and Robert Annas, we never employees or officers of Zohar Waterworks. Therefore,

Plaintiffs assert that no attorney-client privilege exists between Defendants and counsel for

2
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Zohar Waterworks. Plaintiffs further argue that Defendants have consistently held that Zohar

Waterworks is a separate company and are only now claiming to be one corporate family in

attempt to prevent discovery of documents vital to Plaintiffs' claims. P}aintiffs argue that

Defendants have failed to demonstrate the disputed documents are privileged and that Zohar

Waterworks should not be treated as a separate entity.

Plaintiffs next claim that even if an attorney-client relationship existed between

Defendants and counsel for Zohar Waterworks, the privilege as to Jenner was waived when

Zohar Waterworks filed a,malpractice suit against Jenner for the services rendered related to the

underlying lease agreements. However, Defendants deny that privilege has been waived.

Plaintiffs further argue that many of the documents in question fall into the crime/fraud

exception of the attorney-client privilege. Plaintiffs assert that communications between

Defendants and Zohar Waterworks' counsel directed them to engage in the underlying leases

despite having no intention of adhering to the terms of the leases, and further directed them to

unnecessarily delay the 2007 litigation until Defendants' secured interest perfected. Plaintiffs

assert that these communications will show the furtherance of fraud and are directly related to

Plaintiffs' claims of intentional interference with a contractuai reiationsnip, fraudulent

inducement, and abuse of process. However, Defendants maintain that Plaintiffs have failed to

present the requisite prima facie case to assert the crime/fraud exception.

Plaintiffs also present concerns about the fact that Defendants have now issued four

different privilege logs. Plaintiffs note that descriptions of many of the withheld documents

continue to change. Plaintiffs cantend that Defendants are withholding several documents where

an attorney is not listed as a participant, is not the primary author, or is simply carbon copied on

a string of emails. Plaintiffs further argue that many of these documents are not privileged

3
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because they do not seek legal advice, and that the contents do not contain privileged

communications. However, Defendants maintain that the communications are privileged and in

furtherance of legal advice provided by corporate counsel and shared among appropriate

employees and officers.

III. Discussion

"The party invoking the protection of the attorney-client privilege must establish the

following `(1) where legal advice of any kind is sought, (2) from a professional legal advisor in

his capacity as such, (3) the communications relating to that purpose, (4) made in confidence (5)

by the client, (6) are at his instance permanently protected (7) from disclosure by himself or by

his legal advisor, (8) except the protection be waived."' Perfection Corp. v. Travelers Cas. &

Sur. (2003), 153 Ohio App. 3d 28, 33, 2003-Ohio-3358, 790 N.E. 2d 817, P12, quoting Fausek v.

White (C.A.6, 1992), 965 F.2d 126, 129. Furthermore, courts should not take a mechanical view

of the privilege and apply it whenever a communication with an attorney i^s involved. Rather, a

"more nuanced inquiry into whether according a type of communication protection is likely to

encourage compliance-enhancing communication that makes our system for resolving disputes

more operabie." ^n re lelegloee Communzcations Corp. (2"v0i), 493 F3d 34^, 361, 20v' TJ.S.

App. LEXIS 16942 *29.

As briefly discussed above, Plaintiffs first claim that there was never an attomey-client

relationship between any of the Defendants and counsel for Zohar Watervvorks, particularly with

Jenner during the 2005 lease negotiations. Specifically, Plaintiffs assert that Defendants were

not clients of Zohar Waterworks' counsel as required to evoke the privilege. Therefore,

Plaintiffs argue, Defendants lack standing to object to the current discovery requests regarding

communications between Defendants and Jenner and other Zohar Waterworks counsel on

4
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grounds of privilege. Plaintiffs note that at all times Defendants retained separate counsel during

the 2005 lease negotiations. Defendants also retained their own separate counsel, Brune, in the

2007 litigation, to assist in responding to Plaintiffs' third-party subpoenas.

Defendants counter that Defendant Tilton was the sole manager or director of Zohar

Waterworks and that Mr. Harrington, an employee of Patriarch Partners, was the interim CE^.

Therefore, Defendants contend that they had an expectation that their communications with

Jenner would be privileged. Defendants further claim that other employees of Patriarch Partners

were involved in the management of Zohar Waterworks as well. Defendants also note that

Defendant Zohar II was the 100% owner of Zohar Waterworks, and that Defendants in this case

are affiliates or representatives of Zohar II. Therefore, Defendants claim that communications

between counsel for Zohar Waterworks and Defendants are privileged as communications of a

parent company or joint-client with outside counsel of a subsidiary.

The heightened burden "to show that testimony or documents are confidential or

privileged is on the party seeking to exclude the material." Grace v Mastruserio (1 st Dist. 2001),

182 Ohio App. 3d 243, 249. Therefore, the Court finds that it is Defendants who must provide

persuasive evidence that Defendant Tilton was an officer of Zohar Waterworks. lFiowever, `^he

Court finds, as Plaintiffs argue, that the record is devoid of any credible evidence that Defendant

Tilton ever held a formal position or held herself out to be a manager of Zohar Waterworks. The

Court further finds that Zohar Waterworks was a separate company from Defendants' corporate

structure. Therefore, the Court finds that Defendants only chance to evoke the attorney-client

privilege would be through an argument demonstrating that Defendants' corporate structure

made them a common client with Zohar Waterworks' counsel.

The majority view "is that even in the parent-subsidiary context a joint representation

5
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only arises when common attorneys are affirmatively doing legal work for both entities on a

matter of common interest:' In re Teleglobe Communication Corporation (3d Cir. 2007), 493

F.3d 345, 379. Therefore, the Court finds that in order for Defendants to now claim that a

privileged relationship existed between them and Zohar Waterworks' counsel, Defendants must

show that counsel was performing work for both entities and that they shared a common interest.

However, as discussed above, the Court finds th.at at all relevant times Zohar Waterworks

and Defendants retained separate, not common, attorneys to represent their interests. As

Plaintiffs noted, the record indicates that Defendants did not have a common interest, and in fact

indicates that their interests were at times even adverse. To highlight this, Plaintiffs pointed out

that Defendants placed Zohar Waterworks in default, cut off financing, and required Zohar

Waterworks to sign a waiver of any legal ciaims against Defendants as a condition for further

financing. Plaintiffs further argued that Defendants have long held that they are separate and

distinct from Zohar Waterworks and have disclaimed any responsibility or liability in connection

to the dealings, debts, and obligations of Zohar Waterworks. In regards to Plaintiffs' previous

alter ego claim, Defendants argued that they were not liable for Zohar Waterwarks due in part to

their separate corporate form and that only Zohar Waterworks could file such a elai::3 against

Defendants. Therefore, after reaping the benefits of separate corporate entities, Defendants now

attempt to assert that they are a single corporate client along with Zohar Waterworks so that they

may beneftt from the protection of attorney-client privilege. However, the Court does not find

Defendants' arguments to be persuasive.

More specifically, the Court finds that the cases cited by Defendants, where the attorney-

client privilege was upheld, can be distinguished as they involved wholly owned companies that

utilized the same legal department or common outside counsel. See e.g.,
Euclid Retirement

6
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Yillage, Ltd. V. Gr^n (8th Dist. 2002), 2002-Ohio-2710 (privilege for work performed by legal

department for a general partner extended to other limited partners and those in privity); Glidden

Co. v. Jandernoa ( 1997, W.D. Mich), 173 F.R.D. 459 (a wholly owned subsidiary cannot

withhold disclosure from a sole shareholder).

When determining if a separate entity should be considered one client when attempting to

assert attorney-client privilege, "absent some compelling reason to disregard entity separateness,

in the typical case courts should treat the various members of the corporate group as the separate

corporations they are and not as one client." In re Teleglobe Communication Corporation (3d

Cir. 2007), 493 F.3d 345, 372.

In this case, the Court finds that Defendants retained their own counsel and Zohar

Waterworks relied upon its own counsel to represent them in 2005 lease negotiations, the 2007

litigation, and the later bankruptcy proceedings. Additionally, the Court finds that Plaintiffs

offer compelling arguments that demonstrate that the interests of Defendants were not similar to

Zohar Waterworks and may have even been adverse at times. 1'herefore, the Court finds that the

totality of the facts, when combined with Defendants' past insistence that its separate corporate

structure shieided them from iiability as to Zo'riar 'vVaterworks' debts and obligations, leads ;he

Court to find that Defendants operated as a separate entity from Zohar Waterworks, and did not

share common counsel or common interests with Zohar Waterworks. Therefore, the Court finds

that Defendants cannot assert the attonney-client privilege to withhold communications involving

counsel for Zohar Waterworks.

Additionally, having found that privilege may not be asserted as to Defendants and

counsel for Zohar Waterworks, the Court finds it is unnecessary to examine Plaintiffs' arguments

that privilege was waived or that the crime/fraud exception applies. The Court further finds that

7
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this also provides guidance to the type of documents discussed in the supplemental briefs filed

by both sides. Defendants still have a right to assert the attorney-client privilege for

communications between Defendants' own counsel and between and among Defendants, and

employees of Defendants, that are in furtherance of legal advice. However, the Court iinds that

no such privilege exists where Jenner or other Zohar Waterworks' attorneys are involved.

IV. Conclusion

Based on the discussion above, the Court finds that Defendants were not clients of Zohar

Waterworks' counsel, nor are Defendants considered a common client with counsel for Zohar

Waterworks. Therefore, the Court accordingly hereby GRANTS Plaintiffs' Cross-Motion to

Compel Discovery, and DENIES Defendants' Motion for a Protective Order.

IT IS SO ORDERED.

Copies to:

Marc J. Kessler, Esq.
mkessler @hahnlaw.com
John F. Marsh, Esq.
jmarsh@hahnlaw.com
Counsel for Plaintiffs, 1VL4 Equipment
Leasing I LLC, MA 2b5 North Hamilton
Road LLC

J. Kevin Cogan, Esq.
jcogan@jonesday.com
Daniel N. Jabe, Esq.
djabe@jonesday.com
David Elbaum, Esq.
delbaum@bruneandrichard.com
Hillary Rachard, Esq.
hricl^ard@bruneandri chard. com
Counsel for Defendants, Lynn Tilton,
Patriarch Partners, LLC, Patriarch
Partners Management Group, LLC, John
Harrington, and Zohar II2005-1, Limited
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Franklin County Court of Common Pleas

Date: 06-28-2012

Case Title: MA EQUIPMENT LEASING I LLC -VS- LYNN TILTON

Case Number: 09CV012912

Type: DECISION/ENTRY

It Is So Ordered.
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Electronically signed on 2072-Jun-28 page 9 of 9



Franklin County Ohio Clerk of Courts of the Commvn Pleas- 2012 Jut 05 11:39 AM-09CV012912

IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
COMMERCIAL DOCKET

MA EQUIPMENT LEASING I, LLC, et

al.,

Plaintiffs,

vs.

LYNN TILTON, et al.,

Defendants.

CASE NO. 09CVH-08-12912

NDGE BESSEY

FILED SEPTEMBER 2, 2011

Pursuant to the hearing held on July 5, 2012, the Court hereby Orders that the June 28,

2012 Decision and Entry Denying Defendants' Motion Pursuant to Rule 26{c) for a Protective

Order Against Discovery Requests Seeking Privileged Communications with the Law Firms of

Jenner & Block LLP and Richards, Kibber, & Orbe LLP, Filed on August 19, 2011, and

Decision and Entry Granting Motion Pursuant to Rule 26(c} for a Protective Order Against

Discovery Requests Seeking Privileged Communications with the Law Firms of Jenner & Block

LLP and Richards, Kibber, & Orbe LLP filed on September 2, 201 l, is modified as follows:

The material that was the subject of the above mentioned motions,
specifically the discovery that Defendants have alleged is subject to
the attorney-client privilege, is to be provided to Plaintiffs on an
attorney eyes only basis. Plaintiffs will be allowed to inspect and
make use of such materials in the depositions of Tilton, Annas, and
other Patriarch employees. The exhibits and depositions shall then
be placed under seal and presented to the Court for an in camera

1
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inspection so that the Court can make a determination as to the
discovery's admissibility and relevance. However, the Court's June
28, 2412 Decision, as modified herein, is stayed pending a decision
from the Court of Appeals on Defendants' Notice of Appeal of the
June 28, 2012 Decision. The Court further notes that all depositions
and discovery that is not allegedly subject to the attorney-client
privilege that is the subject of this Order, shall proceed as scheduled
and without delay while waiting on the Court of Appeal's ruling.

IT IS SO ORDERED.

Copies to:

Marc J. Kessler, Esq.
mkessler@hahn law.com
John F. Marsh, Esq.
jmarsh@hahnlaw.com
Counsel for Plaintiffs, MA Equipment Leasing I LLC, MA 265 North Hamilton Road LLC

J. Kevin Cogan, Esq.
jcogan@jonesday.com
Daniel N. Jabe, Esq.
djabe@,jonesday.corn
David Elbaum, Esq.
delbaum@bruneandrichard.com
Hillary Richard, Esq.
hrichard@bruneandrichard .com
Counsel for Defendants, Lynn Tilton, Patriarch Partners, LLC, Patriarch Partners Management

^YO?.^p; LLC; .Iohn Harrington, and ZohaY II ZO05-1, Limited
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Franklin County Court of Common Pleas

Date: 07-OS-2012

Case Title: MA EQUIPMENT LEASING I LLC -VS- LYNN TILTON

Case Number: 09CV012912

Type: ORDER

It Is So Ordered.
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
COMMERCIAL DOCKET

MA EQUIPMENT LEASING I, LLC, et

al.,

Plaintiffs,

vs.

LYNN TILTON, et al.,

Defendants.

CASE NO. 09CVH-08-12912

JUDGE BESSEY

DECISION AND ENTRY GRANTING DEFENDANTS'
MOTION TO STAY THE COURT'S JUNE 28 2012 ORDER REGARDING

PRIVILEGE ISSUES PENDING APPEAL,
FILED JULY 2, 2012

This matter is before the Court upon the Motion to Stay the Court's June 28, 2012 Order

Regarding Privilege Issues Pending Appeal, filed by Defendants, Lynn Tilton ("Tilton"},

Patriarch Partners LLC, Patriarch Partners Management Group, LLC, Patriarch Partners XIV,

LLC, LD Investments LLC, John Harrington ("Harrington"), and Zohar II 2005-1, Limited

(collectively "Defendants"), on July 2, 2012. On July 5, 2012, Plaintiffs, MA Equipment

Leasing I LLC and MA 265 North Hamilton Road LLC (collectively "Plaintiffs"), filed a

Memorandum Contra Defendants' Motion to Stay the Court's June 28, 2012 Order Regarding

Privilege Issues Pending Appeal. In addition, the Court held a brief hearing on the Motion on

July 5, 2012.

Defendants have filed a Notice of Appeal to the Tenth District Court of Appeai of this

Court's June 28, 2012 Decision and Entry Denying Defendants' Motion Pursuant to Rule 26(c)

for a Protective Order Against Discovery Reyuests Seeking Privileged Communications with the

Law Firms of Jenner & Block LLP and Richards, Kibber, & Orbe LLP, Filed on August 19,

2011, and Decision and Entry Granting Motion Pursuant to Rule 26(c) for a Protective Order

1

EXHIBIT



Franklin County Ohio Clerk of Courts of the Cammon Pleas- 2012 Jut OS 11:39 AM-09CV012912

Against Discovery Requests Seeking Privileged Communications with the Law Firms of Jenner

& Block LLP and Richards, Kibber, & Orbe LLP filed on September 2, 2011, and have

requested that the appeal be included on the Accelerated Calendar. Defendants are now

requesting, pursuant to Appellate Rule 7(A), for a stay of this Court's June 28, 2012 Decision

and Entry, until Defendants' appeai from this Order has been fully resolved.

Based on the holdings in Covington v. The MetroHealth System, I50 Ohio App.3d 558,

20012-Ohio-6229, ¶¶ 14-20, and Miles-McClellan Constr. Co, v. Bd. Of Edn. of Westerville City,

No. OSAP-1112, 2006 Ohio App. LEXIS 3366, 2006-Ohio 3439, ¶ 8, the Court finds that

Defendants have a right to an interlocutory appeal of the June 28, 2012 Decision. As such, the

Court further finds that a stay of the June 28, 2012 Decision, as modified, will prevent the

irreparable harm to Defendants that would result from the disclosure of the allegedly privileged

materials pending Defendants' appeal.

1'herefore, based on the foregoing, the Court accordingly hereby GRANTS Defendants'

Motion to Stay the Court's June 28, 2012 Order Regarding Privilege Issues Pending Appeal, and

ORDERS that the June 28, 2012 Decision and Entry Denying Defendants' Motion Pursuant to

Rule 26(c) for a Proteciive Order Againsi D'►scove--y Requests Seeking Privi!eged

Communications with the Law Firms of Jenner & Block LLP and Richards, Kibber, & Orbe

LLP, Filed on August 19, 2011, and Decision and Entry Granting Motion Pursuant to Rule 26(c)

for a Protective Order Against Discovery Requests Seeking Privileged Communications with the

Law Firms of Jenner & Block LLP and Richards, Kibber, 8c Urbe LLP fiied on September 2,

2011 is hereby STAYED. However, as previously noted, the Court finds that all depositions and

discovery that is not allegedly subject to the attorney-client privilege shall proceed as scheduled

and without delay while waiting on the Court of Appeal's ruling. In addition, the Court hereby
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ORDERS that bond is waived.

IT IS SO ORDERED.

Copies to:

Marc J. Kessler, Esq.
mkess ler@hahnlaw. com
John F. Marsh, Esq.
.jmarsh(aJhahnlaw.com
Counsel for Plaintiffs, 1bL4 Equipment

Leasing I LLC,1l^A 26S North Hamilton

Road LLC

J. Kevin Cogan, Esq.
jcogan cajonesday.com
Daniel N. Jabe, Esq.
djabe@jonesday.com
David Elbaum, Esq.
delbaum@,bruneandrichard.com
Hillary Richard, Esq.
hrichard cr bruneandrichard.com
Counsel for Defendants, Lynn Tilton,
Patriarch Partners, LLC, Patriarch
Partners Management Group, LLC, John
Harrington, and Zohar II200S-1, Limited
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IN Ti°IE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

MA Equipment Leasing I, LLC et al.,

v.

Plaintiffs-Appellees,

Lynn Tiiton et al.,

Defertdants-Appellants.

Nos. i2AP-564
and Y2AP-586

(GP.C. No. ogCVH-o8-iag^)

(ACCELERATED CAZ.ENDAR)

DEC'ISION

Rendered on October 9, 2oia ^ cou^m r,^;,s.....-..±.^
ft^1,^,^Y1^tfr^Fd

Hahn I.oeser & Parks LLP, Marc J. KessIer, John F.1Vlarsh,
and Philiip G. Eckenrode, for appellees.

Brune & Richard LLP, Hillary Richard, and David Elbaum;

Jones Day, J. KeUin Cogan, Chad A. Readler, and Daniel N.

Jabe, for appellants.

APPEAL from the Franklin County Court of Common Pleas.

FRENCH, J.

{¶ 1} Defendants-appellants, Lynn Tilton, Patriarch Partners, LLC, Patriarch

Partners Management Group, LLC, Patriarch Partners XIV, LLC, LD Investments, LLC,

John Harrington, and Zohar II 2oo5-i, Limited (collectively, "appellants"}, appeal the

judgment of the Franklin County Court of Common Pleas, which denied their motion for

a protective order and granted a motion to compel filed by plaintiffs-appellees, MA

Equipment Leasing I, LLC and MA 265 North Hamilton Road LLC (collectively,

"appellee^"). For the following reasons, we affirm.

t^feri^

^ EXHIBIT
^

^
^
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Nos. i2AP-564 and i2AP-586 2

I. BACKGRUUND

{¶ 2} Appellee MA Equipment Leasing I, LLC is a private investment firm

engaged in the business of leasing industrial equipment, and appellee MA 26^ North

Hamilton Road LLC is a private real estate investment firm that specializes in leasing

industrial real estate. In February 2005, appellees entered into transactions with Oasis

Corporation {"Oasis'^, a financially distressed company, and through these transactions,

appellees bought from Oasis and leased back certain real estate and equipment. In

August 2005, appellees, Oasis, Wachovia (Oasis's secured lender), and appellant Zohar

II 2ao5-i, Limited ("Zohar II"), entered into a series of transactions pursuant to Article

g of the Unifarm Commercial Code. As part of those transactions, Zahar II formed

Zohar Waterworks, LLC ("Waterworks"), which acquired Oasis's assets and entered into

equipment and real estate leases with appellees. The terms of those leases prohibited

Waterworks from removing the leased equipment without appellees' written consent.

Waterworks is not a parly to this litigation.

{¶ 3} The corporate structwres and relationships between appellants form a key

basis for appellants' arguments on appeal. According to appellants, Zohar II is an

investrnent fund, structured as a special purpose entity known as a coIlateralized loan

obligadon. Zohar II wholly owned Waterworks and was also a secured Iender of

Waterworks. Appellants state that Zohar II had no officers or employees and that it

delegated fuil ^vesu er,t authoritti; to its colateral n^anager, Patriarch Partners XIV,

LLC ("Patriarch XIV"), an affiliate of Patriarch Partners, LLC ("Patriarch Partners").

Patriarch Partners Management Group, LLC ("Patriarch Management"), provides

managernent and operational consulting services to portfolio companies held by Zohar

II and other Patriarch-affiliated entities. LD Investments, LLC ("LD Investments"), is

the sole parent of Patriarch Partners. At all relevant times, Lynn Tilton ('Tilton") was

the CEO of Patriarch Partners, the sole member of LD Investments, and the manager of

Patriarch XIV, Patriarch Management, and Waterworks. John Harrington

("Harrington") is the managing director of Patriarch Management and., at various times,

served as interim CEO of Waterworks.
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{Q 4}^ In connection with the 2005 Article 9 transactions, Patriarch Partners

retained the law firm now lmown as Richards, Kibbe & Orbe LLP ("RKO") to pravide

legal advice to Patriarch Partners and its affiliates, including Zohar II. Waterworks,

however, retained Jenner & Black LLP ("Jenner") as its separate counsel in connection

with the 2oog transactions, including its negotiation and execution of the Ieases with

appellees.
{Q 5} In zoo^, appellees commenced litigation against Waterwarks in the

Franklin County Court of Common Pleas for breaches of the equipment and real estate

leases between appellees and Waterworks. As part of that litigation, appellees sought a

temporary restraining order to prohibit Waterworks from removing ieased equipment to

Mexico without appellees' consent. In connection with that action, Waterworks retained

the law firms of McCarthy, Lebit, Crystal & Liffman, LPA, and Kemp, Schaeffer & Rowe,

LPA. When appellees served a subpoena on Patriarch Par^tners, Patriarch Partners

retained the law firm of Brune & Richard LLP to respond. Appellees contend that

appellants aggressively deiayed the 200^ litigation in order to perfect security interests

in Waterworks before the trial caurt could issue a judgment. Appellees allege that

appellants` interests perfected in March 2oog, approximately two months before the

trial caurt entered judgment in appellees' favor.

{q 6} In April2oog, prior to any judgment in the 2aa^ litigation, Waterworks

filed for banlaruptcy. In connection wiih ihe bankruptcy proceedings, :"daterwor'rs

retained the law firm of Morris, Niehois, Arsht & Tunnell LLP. Waterworks' secured

creditors, including^ Zohar II and possibly other appellants, were represented by the

Jones Day Iaw firm.

{^ 7} AppeAees filed this action against appellants on August 25, 2oog, alleging

ciaims of fraud_, tortious interference with contract, and civil conspiracy.l Appellees also

sought to set aside appellants' corporate forms and ta proceed against appellants

directly for breach of contract. Appellees subsequently amended their complaint to

plead additional claims for negligent representation and abuse of process. On July iq.,

2oiz, the trial court dismissed appellees' claims of fraud and negligent representation,

3 Appellees' original complaint did not name Patriarch XIV as a defendant.
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Nos. i2.P,P-^64 and i2AP-58b 4

after which appellees filed a Fourth Amended ComPlaint containing an amended fraud

elaim. ,
{¶ 8} On August ^g, 2oii, appellants filed a motion for a protective order with

respect to appeilees' discovery requests, which appellants claim seek privileged

communications with Jenner and RKO. Tn particular, appellants sought protection

from appellees' requests for "[a]ny and all doctunents and communications with Jenner

and RK4 concerning the Oasis I.eases and/or the Building Leases and the Equipment

Lease" and for "[a]ny and all documents and communications (internal or exteznal),

including any communications with any Defendant, Jenner, RKO and/or ^^*

Waterworks, cbncerning the decision to move or transfer, and the implantation. of any

move/transfer/transportation of ^^# Waterworks' operations and/or equipment (in

whale or part} to Mexico or elsewhere." Appellants also sought a protective order with

respect to appellees' request for unredacted copies of emails described in a privilege log

that Patriarch Partners produced during the 2ooy litigation. In addition to responding

ta appellants' motion, appellees filed a cross-motion to compel cliscovery. AppeIIees

argued that appellants had na attorney-client relationship with any counsel retained by

Waterworks and, alternately, that any privilege had been waived.

{¶ 9} On June 28, 2oi2, the trial court denied appellants' motion for a protective

order and granted appellees' cross-motion to compel. The court found that Waterworks

was a separate company from appellants and held that, to :.laim an attorney-caent

relationship with 'W'aterworks' counsel, appellants "must show that [Waterworks']

counsel was performing work for both entities and that they shared a common interest."

The court found, however, that Waterworks and appellants retained separate attorneys

to represent their interests at all relevant times. The court also found compeiling

appellees' arguments that appellants' interests were not similar to Waterworks'

interests, and may even have been adverse at times. Therefore, the court determined

that appellants were not entitled to assert the attorney-client privilege to withhold

communications with Waterworks' counsel. The court held that appellants "were not

clients of *** Waterworks` counsel, nor are [appellants] considered a common client

with counsel for * ^ *" Waterworks."
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Nos. Y2AP-564 and i2AP-586

(^ 10} Appellants appealed the June a8, 2oi2 judgment. On July 5, 20^, ^e

trial court ordered. a stay pending apPeal and modified its June 28, 2012 judgment to .

provide that the compelled discovery was to be produced for "attorney eyes only" and to

order that depositions at which the compelled discovery was used were to be filed un^earl

seal for in eamera review. Appellants filed a second notice of appeal from the t

court's 3uly 5, 2oi2 judgment; appeliants' appeals have been consolidated.

II. ASSIGNMENTS OF ERROR
{^ 11} Appellants presently assign the following as error:

^I,] The trial court erred by imposing a"heightened" burden
of proof on Appellants to establish thelr claim that
docum.ents are protected under the attorney-client privilege
and/or the attorney work product doctrine.

^[II.] The no ca memb^ of the Boa d o Managerls oftZohar
T'ilton was
Waterworks, LLC ("Waterworks").

[III.) The trial court erred by overlooking the undisputed
affiliation of Appellant John Harrington wi^ Waterworks.

[N.] The trial court erred by finding that communications
among counsel for Waterworks and representatives of its
parent and affiliates were not protected by the attorney-
client privilege and/or the attorney work product doctrine.

III. STANDARD OF R^.'VIEW
}^ 12} Before addressing the merits of this appeal, we must first determine the

appropriate standard of review to employ. APPellants contend that we must apply a de

novo standard, whereas appellees maintain we must review the trial court's judgment

under the deferential, abuse of discretion standard•
^ T-: 1 ^^.sr+^ possess broad discretion over the discovery process. State ex

i1^ I3; ^^sa^ ...,.,^ ^..

rel. Citizens.for OPen, R^p°^ve
SrAceountable Govt. v. Register, lib Ohio St.3d 88,

2oo7-O^o-5542, 1^ i8• APPellate courts, therefore, generally review a trial court's

decision regarding a discovery matter only for an abuse of discretion.
1Vlauzy v• KeIly

Servs., In.c., '75 ^^o St.3d 575, 592 (ig9^)^ State ex ret. Sawyer u Cuyahoga Ciy. Dept.

of Childrere & Family Servs.,
11o Ohio St.gd 343^ 2oo6-Ohio-4574^ 1f 9• `^e abuse of



Franktin County Ohio Clerk of Courts of the Common Pleas- 2012 ®ct 10 4:25 PM-09CV012912

OA002 - I49

^r̂

â
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Nos.12AP-564 and 12AP-^86

discretion standard, however, is inappropriate far reviewing a judgment based upon a

question of law, including an erraneous interpretation of the law.
Med. Mut. of Ohto v.

As relevant here, the Supreme
Schiotterer, i22 Ohio St.3d YB^, 2oog-Ohio-2q.g6,1(13•

Court of ^hio has held that whether information sought in discovery is confidential and

privileged "is a question of law that is reviewed de novo."n^dhe ^^^ e^^s e^vol es

Health Sys., ^8 Ohio St.3d 2i2, 2oio-Ohio 6275,1113 (

an alleged privilege, **# it is a question of law that must be reviewed de novo").
h sician`s assertion of the physician-patient

{¶ 14^ Schlotterer involved a p y

privilege in opposition to a health insurer's request for patient medical records in its

actian against the physician for, inter alia, fraud and breach of contract. The parties did

not dispute the existence of physician-patient relationships or that the physician-pa#ient

privilege would ordinarily slaield the requested records from disclosure• Rather, the

issue was whether contractual consent provisions executed by each of the patients

satisfied the requirements for validly waiving the Privilege• The Supreme Court

concluded that the patients validly consented to the release of their medical information

to their insurer, and that the statutory consent exception to the physician-patient

privilege applied. As it based its determination on statutory and contractual

interpretation, both of which are questions of law, the Supreme Court utilized de novo

review.

{¶ 15} In Ward, a plaintifi contracted hepat.i^ B during his stay at Surnma

Health System {"Sum^") for a heart-valve replacement and subsequently commenced

a malpraetice action against Sumnla and others. The trial court issued a pratective

order, based on physician-patient privilege, to shield the plaintiffs surgeon from

n about the surgeon's own medical information, including ^^'hether he had
testifyi g
hepat;t^s S. Applying a de novo standard, the Supreme Court examined the scope and

purpose of the statutory physician-Patient Pr^"ilege and concluded that the statute °does

not pratect a person from having to diselose his or her own medical information when

that infornaation is relevant to the subject matter involved in a Pen^^e exstence T'of a

at ¶ a^. Like Schiotterer, Ward did not involve a dispute over
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Nos. i2AP-564 and x2AP-586 7

physician-patient relationship, but concerned only the applicatian of statutory language

to determine whether specific infarmation was privileged.

{¶ 16} Despite the broad language in Schlotterer and Ward, Ohio courts do not

review all issues surrounding Privilege de navo. For example, the Supreme Court has

characterized the determination of whether materials are protected by the attorney

work-praduct privilege and the determination of the good-cause exception to that

privilege, not as questions of law, but as "discretionary determinations to be made by

the trial court." State ex rel. Greater Cleveland Regional TransitAuth. v. G^.^zzo, b Ohio

St.gd 2yo, 2^ (ig83}. The Eighth District recently relied on Guzzo to hold that such

discretionary decisions axe reviewable only under an abuse of discretion standard. See

Sherwin-W'̂ Iliams Co. v. MotIey Rice LLC, 8th Dist. No. g692^, 2oi2-Ohio-8og, ^f 34•

Neither SchIotterer nor Ward suggests an intention by the Supreme Court to overrule

Guzzo
and other Ohio case law applying a more deferential standard af review to

questions of fact surrounding a claim of pnvilege.
{¶ 17} We aclrnowledge that this court has previously stated that we review

discovery orders involving questions of privilege de novo. See Mason v. Booker, ^85

Ohio App.3d 19, aoog-Ohio-6^98; 1f 16 (ioth Dist-}, citing Ward v. Johrrson's Indus.

Caterers, Inc., ioth Dist. No. 97^^1-^31 (June 26, i998)^ Scott Ettzoit Smith Co.,

L.P.A. v. Carasaiina, L.L.C., lg2 Chio ApA.3d ^g4► 2oi1-Dhio'16o2, 11 i4 (^ath Dist.)

(emphasizing that whether specific information is conf'idential and przvileged is a

question of law). Like Schiotterer, the analysis in Mason and Johnson's involved

interpretation and application of a statutory exception to the physician-patient privilege.

At issue in those cases was the statutory exception that a physician may be campelled to

tesfiify or submit to discovery in a civil action filed by a patient against the physician

vY;µ ^,N o,.+ +„ ^ommY^nications between the physician and patient "that related causally^,..... ^„ ..
or historically to physical or mental injuries that are relevant to issues" in the action.

R.C. 2g^^7.o2(B)(3)(a) (formerly R.C. 23i7•O2(B)(2))• Thus, this court stated that

Johnson's "turn[ed] an the proper interpretation of what are 'causally or historically'

related medical records as such terms are used" in the statute. Statutory interpretation

is a question of law, subject to de navo appellate review. Aubry v. Univ. of Toledo Med.
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Nos. i2AP-564 and i2AP-586 8

Ctr.,loth Dist. No.1iAP-5o9, 2ox2-Ohio-^3i3, 4.to, citing State v. Banks, ioth Dist. No.

iiAP-69, 2oii-Ohio-4252,1i 13•
{¶ i8} Upon review of the relevant case law, we eonclude that nat all issues

surrounding an assertion of privilege are subject to de novo review. Rather, the

approgriate standard ultimately depends upon whether an appeliate court is reviewing a

question of law or a question of fact. Consistent with the foregoing cases, we agree that

interpretation and application of statutory language, to determine whether specific

information is confidential and privileged, is a question of law that we must review de

novo. See also Flynn v. Urriv. Hosp., Irtc•, 172 Ohio App.3d ^5, 2oo^7-Ohio-4468, ¶ 4

(ist Dist.) ("because the trial court`s discovery order involved the application or

construction o, f statutory law regarding Privilege, we review the order de novo").

(Emphasis added.) An assertion of privilege, hawever, may also require review of

factual questions. For example, in this case, the trial court based its determination of

the privilege issue upon its finding that there was no attorney-client relationship

between appellants and Waterworks' counsel, a factual matter. See Frericks-Rich v.

Zingarelli, 94 Ohio App.3d 357: 360 (ioth Dist.tg94) (questian of fact as to whether or

not an attorney-client relationship existed precluded summary judgment). With respect

to questions of fact, an appellate court must deterrnine whether the trial court abused its

^discretion. See, e.g., Harding v. Conrad, i2i Ohio App.3d 598, 600 (xoth Dist.i997)•

Accordingly, vve re`view the trial cour:'s detea^snination of factual issues, including the

existence of an attorney-client relationship between appellants and the counsel retained

by Waterwarks, for an abuse of discretion. To the extent it becomes neeessary, however,

to review the constructian and application of the statutory privilege to particular

information, we will utilize a de novo standard.

IV. DISCUSSYON

A. Attorney-client pri,vilege

{¶ 19} The attorney-client privilege in Ohio is governed by RC. 23^7•o2(A) and,

in cases not addressed there, by common law. State ex rel. Leslie v. Ohio Hous. Fin.

Agency, io5 Ohio St.3d 26i, zoo5-Ohio-i5o8, ^I i8. R.C. 23i7.a2(A) provides that an

attorney shall generallY not testify "concerning a communication made to the attorney
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Nos. i2AP-5b4 and i2AP-586

by a client in that relation or the attorney's advice to a client." W?nile the statute

precludes an attorney from tesh, fi.
Jin9 about coxxf'idential communications, the common-

^t,,, pri^r9lege "'reaches far beyond a proscription against testimonial speech [andj

protects against any dissemination of information obtained in the confidential

relationship.' " Leslie at 1f 26, quoting Am. Motors Corp. v. Huffstutter, 6i Ohio St.3d

g 1 1 The se of the attorney-client Privilege "'is to encourage fiill and
343 ► 34 ( 99 )• p^°
frank communication between attorneys and their clients and thereby promote broader

public interests in the observance of law and administration of. justice.' " Lesiie at 1f 20,

quoting Upjohri. Co• v United States, 449 U•S• 383, 389 (i981)•

{¶ 20} There is no material difference between Ohio`s attorney-client privilege

and the federal attorney-client privilege. Guy v. United HeaIthcare Corp., 154 F•RD.

iy2, x77 (S.D.Ohio 1993), ^•3, I^^on Plastics, Inc. v. Medex Cardio-Pulmonary,

"'(x) [w]here legal
Ircc., S.D.Ohio No. 2:o^-CV-116 (Aug. 28, 2oi2). Under the privilege,

advice of any kind is sought (2) from a professional legal adviser in his capacity as such,
ose, made in confidence (5) by the

(3) the cornmunications relating to that purp (4)
client, (6) are at hi.s instance permanently protected (^) from disclosure by himseif or by

uoting Reed v.
the legal adviser, (8) unless the protection is waived."' LesIie at 1^ 2i, q

Baxter,134 F•3d 35i, 355-56 (6th Cu•19g8)• Because a client's voluntary clisclosure of

confidential commuivcatians is incansistent with an assertion of the privilege, voluntary

disclvsure of privileged communications to a third party wai^es a cl^ of pri`-'ilege with

regard to communications on the same subJect matter.
Holiingsworth v. Time Warner

Cable, 157 Ohio App.3d 539, 2oo4-Ohio-3130, ¶ 65 (lst Dist.), citing
Mid Am. NatI.

Ohio A d 8X (6th Dist.ig91), and United
Bank &?^ust Co• v. Cinc^:nnati Ins. Co., 74 PP•3 4

See also In re TelegIobe
States v. Skeddte, 98g F.Supp. 905^ 908 (I`7•D•^luo lgg7)•

Cvfru.nuruca..^c w rf,;^,o ,,. BCE Inc., 493 F•3d 345, 36i (3d Cir•zoo7) ("Disclosing a

communication to a third party unquestionably waives the privilege.").

S. First Assignment of Error
{¶ 21} Appellants' first assignment of error states that the trial court erroneously

required appellants to meet a"heightened" burden of proof regarding their assertion of

privilege. The trial court stated, "[t]he heightened burden `to show that testimonY or
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documents are confidential or privileged is on the party seelang to exclude the

material.' "(Fmphasis added.) (Judgment Entry at 5, quoting Grace v. ltlastruserio,

18z Ohio App.3d z43, 24.9, 2oo^7-Ohio-3g4z (1st Dist.).) The trial court was correct that

the burden of showing that evidence ought to be excluded under the attorney-client

privilege rests upon the party asserting the privilege. See Watdmann v. Waldmarm, 48

Ohio St.2d i^6,1^8 (ig^6), citing Ex parte Martin, i.4i Qhio St. 8^,103 (1943); Yosemite

Invest., Ine. v. Floyd Bell, Irr.c., 943 F.Supp. 882, 884 (S.D.Ohio 1gg6), citing In re

Grand ^Tury Investigation No. 83-2-^d, 723 p.2d 447^ 451 (6th Cir.ig83) (party

asserting the attorney-client privilege must establish its right or standing to do so).

"The party seeking to exclude testimony under this privilege bears the burden to show

(i) that an attorney-client relationship existed and (a) that confidential communications

took place within the context of that relationship." Flynn at 1[ i3. - Appellants do not

contest their burden; they contest only the characterization of that burden as

"heightened." Appellees respond that, despite its use of the word "heightened," the trial

court applied the praper standard of proo£ We agree.

{¶ 22} After stating that appellants bore the burden to show that requested

discovery was confidential and privileged, the trial court stated that appellants must

present persuasive evidence that Tilton was an officer of Waterworks. The court also

stated that, because Waterworks was a separate company from appellants' corporate

structure, appellants were required to demonstrate that t^aey ^•rere co^anon ^ien^ of

Waterworks' attorneys, by shawing that Waterworks' counsel performed work for

appellants and that appellants and Waterworks shared a common interest. The trial

eourt ultimately determined that appellants were not clients, either individually or

jointly, of Waterworks' counsel and were, therefare, not entitled to assert the attorney

client privilege. Despite its use of the word "heightened," the trial court's judgment

contains no indication that the trial court required more of appellants than that they

establish the applicability of the attomey-client privilege. Accordingly, we conclude that

the trial court substantively applied the proper standard of proof and that any error as a

result of the trial court's mention of a"heightened burden" is harrnless. We, therefore,

averrule appellants' first assignment of error.
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C. Fourth Assignment of Error

{¶ 23} We now turn to appellants' fourth assignment of error, by which theY

argue that the trial court erred by finding that commurncations between Waterworks'

attorneys and appellants' representatives are not privileged. Appellants broadly

maintain that, where corparate parents, subsidiaries, and/or affiliates are under

common ownership or control, the attorney-client privilege attaches to intra-group

communications with counsel, based on the entities' unitY of interest. Although eourts

frequently apply the attorney-client privilege in circumstances involving corporate

parents, subsidiaries, and/or a^liates, the relevant case law suggests limitations not

allowed by the broad rule appellants propose.
{¶ 24} Application of the attorney-client privilege in the corporate context must

be determined on a case-by-case basis. Upjohn at 396. The attorney-client priviiege

applies to pertinent communications between attorneys and their corporate clients, just

as between attorneys and their individual clients. Leslie at 1122, citing Upjohn and Am.

Motors Corp.; R-C• 23i7•o21(A). Because a corporation can only communicate through

its employees or agents, however, complications often arise where the client is a

corporation. See Upjohn; Sha,f^'er v. OhioHealth Corp., ioth Dist. No. .ogAP-io2, 2004-

Ohio-63, ¶ lo. In Upjohn, the United States Supreme Court considered whose

communications with corporate attorneys are entitled to protection and rejected a

limitation of the privilege only to communicaiions by empioyees ir. a posi+don to cont_rol

corporate action upon the advice of counsel. The court noted that middle-level and

lower-level employees can embroil the corporation in legal difE'iculties and that those

employees would naturally have relevant information needed by counsel to advise the

corporation adequately. The court also stated that a corporate attorney's advice is often

more sia ;h^ant to those employees who put the corporation's policies into effect.

{¶ 25} The complications recognized in Upjohn are compounded in scenarios that

involve corporate parents, subsidiaries, and/or affiliates. One source of confuusiion is the

effect that sharing othe,rwise confidential information amangst members of a corporate

family has on attorney-client privilege. While a client's disclosure of conf'idential

information to third parties normallY precipitates a waiver of the attorney-client



Franklin County Ohia Clerk of Courts of the Common Pleas- 2012 Oct 10 4:25 PM-09CV012912

OA002 - I55

0̂

Sa
Q
N
r

â
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privilege, courts often apply exceptions to the disclosure rule when communications are

shared with a corparate parent, subsidiary or affiliate. In TeIegtobe, upon which both

appellants and appellees rely, the Third Circuit discussed various principles regarding

attorney-client privilege in this cantext. Noting the "conceptual muddle" created by

courts' varying rationales for avoiding the disclosure rule, the Third Circuit identified

the followin.g three rationales, most frequently stated for not construing the sharing of

eommunications within a corparate family as a waiver of the attorney-client privilege:

(i) the members of the corporate family comprise a single client; (2) the members af the

corporate family are joint clients; and (3) the members of the corporate family are part

af a shared community of interest. Id. at 369-^a.

{¶ 26} The 'fhird Circuit focused primarily on the "oft-confused" co-client (or

ioint-client) rationale, "which applies when multiple clients hire the same counsel to

represent them an a matter of common interest," and the community-of-interest (or

common-interest) rationale, which applies "when clients with separate attorneys share

otherwise privileged information in order to coordinate their legal activities." Id. at 359•

The joint-client and community-of interest rationales are not privileges in and of

themselves; they are exceptions to the rule that disclosure of privileged communications

to third parties constitutes a waiver of attorney-client privilege. See FSP Stallion i, LLC

v. ^uce, D.Nev. No. a:o8-cv oi^55-PMP-PAL (Sept. 30, 2oio). Those rationales

presuppose the existence of an GtileivJis2 "i^aiid p^.^lege. rd. nf ^l^P t^aree stated

rationales, the Third Circuit found that only the joint-client rationale withstood

scrutiny.

{Q 27} The Third Circuit first rejected the rationale that affiliated, but separate,

corporate entities comprise a single client for purposes of attorney-client privilege.

Although courts have treated parent corporations and their wholly owned subsidia^ries

as a single entity in other contexts, the court held that those decisions are conte^rt-

specific. and tailored to the statutes or common law causes of action they interpret. See,

e.g., Copperweld Corp. v. Independence 7'^.cbe Corp., q.6^ U.S. 752, T7i (i984) Etreating

the coordinated activity of a parent and its wholly owned subsidiary "as that of a single

enterprise" for puxpases of the Sherman Act because they "have a complete unity of
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interest," common objectives, and a single corporate consciousness). In the privilege
members of a corporate family as

context, however, the Third Circuit held that "treating
one client fails to respect the corporate form" and the "bedrock princiPle of corporate

^w *** that courts rnust respect entity separateness uniess doing so would work

inordinate inequity." Telegtobe at 3^1.
rtself from liability, bY

{¶ 28} A company realizes benefits, including shielding '

spreading corporate activities between separate, subsidiary corporations.
See id.

ellants have consistentl asserted that they cannot be held individuallY liable
Indeed, app y ieree a llants'
for Waterworks' debts or obligations and that appellees may not p' pPe

corporate veils with respect to 'Nzaterworks' liabilities• With the benefits realized by

creating separate corporate entities "comes the responsibility to treat the various

corporatians as separate entities." Id. The Teiegtobe court held that, "absent some

ical case courts should
compeIling reason to disregard entity separateness, in the typ'

txeat the various members of the cozporate group as the sep ^atRo he07nc. Iu
Roxar^e

and not as one client " Id. at 3^2. See aIso Hoffman

Laboratories, Inc., D.N.J. Na. 09-6335 {wJM) ^ay *r^ 2°i1} {fin^g no rea^on to

treat affiliate companies as one entity for privilege purposes where the company

asserting the privilege had insisted that the entities were separate).
{¶ 29} The Third Circuit also declined to apply a community-of-interest rationale,

which "allows attorneys representing different '̂ iiei'#s "'ntah "`n"la,- Iegal m,I,he scourfi

share information withont ha'ving to disclose it to others."
Id. at 364.

explained as follows:
[T]he community-of-interest Privilege only comes into play
when parties are represented by separate counsel, whi*ch
often is not the case for parents and subsidiaries.
;^rorPover, the community-of-interest privilege only applies
when those separate attorn.eys disciose inforsnatior, to ^*•^
another, not when parties communicate directly.
Finally, i.t assumes too much to think that memb similar
corp^rate family necessarily have a substantially

tegal
interest (as they must for the cammunity-of-interest

privilege to apply *^' *} in aii of each other's
communications• Thus, holding that parents and
subsidiaries may freely share dacuments without implicating



Franklin County Ohio Clerk of Courts of the Common Pleas- 2012 Oct 10 4:25 PM-09CV012912

OA002 - I57

Nos. x2AP-^64 and x2AP-586

the disciosure rule because of a deemed community of
interest stretches, we believe, the community-of-interest
privilege too far.

r4

(Citations omitted.) (Emphasis sic.) Id. at g^2.

{¶ 30} The fmal rationale, which withstood the Third Circuit's scrutiny, is the

joint-client (or co-client) rationale, which may exist when multiple clients engage

common attorneys to represent them on a matter of interest to them all. When the

joint-client rationale applies, the attorney-client privilege protects conf'idential

communications between the joint clients and their common attorneys from compelled

disclosure to persons outside the joint representation. Id. at 363. Privilege in the co-

client conte^ct is limited "by'the e^ctent of the legal matter of common interest' "between

the clients. (Citation omitted.) Id. "The joint client doctrine overcomes what would

otherwise constitute a waiver of confidentiality when communications are shared

between two clients." FSPStaIiion s, citing In re ^Regents of the Urziv. of CaIifornia, xoi

F.3d x386, 3389 (Fed.Cir.1996).

{q 31} In TeIeglobe, at 36g, the Third Circuit recognized that it was important to

consider how the disclosure rule affects the sharing of information among members of a

corporate group "[b]ecause parent companies often centralize the provision of legal

services to [their] entire cvrporate group in one in-house legal department." The court

acknowledged that, where in-house legal departments serve entire corporate groups, as

in that case, a prohibition against intra-group sharing "would wreak havac on corporate

counsel off'ices." Id. Accordingly, the T'hird Circuit reasoned that treating members of a

corporate farnily as joint clients "reflects both the separateness of each entity and the

reality that they are alI represented by the sarne itt-hoz.^se courrseI." (Emphasis added.)

Id. at 372.

{¶ 32} ^Ve now turn to ihe triai court's appiicauon of uie^e piiii^ipies t^^. t.^':e faL't^

of this case.
{¶ 33} Appellants argue that the trial court erroneously treated principles of

corporate separateness as inconsistent with the allowance of privileged sharing within a

corporate family. We agree that an assertion of corporate separateness may be
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consistent with the allowance of privileged, intra-group sharing of communications in

some instances. The trial court did not treat them as wholly inconsistent, however, and

we discern no error by the trial court with respect to its treatment of corporate

separateness. The trial court iinpliedlY rejected any suggestion that appellants and

Waterworks constitute a single client when it held that appellant5 could invoke the

attorney-client privilege only by demonstrating that they were joint-clients with

Waterworks. The court found that Waterworks operated as a separate company, apart

from appellants' corporate structure, and quoted TelegIobe's statement that courts

should generally not treat separate corporate entities as a single client in the context of

attorney-client pri'^ege• The trial court did not, however, treat appellants' assertion of

Waterworks' corporate separateness as determinative of the privilege question.

{¶ 34} Just as the Third Circuit did in TeIeglobe, the trial court determined that

the cozporate separateness precluded treating appellants and Waterworks as a single

client. The Teieglobe
court, however, recognized that allowing privileged clisclosure

between joint clients reflects and respects the clients' corporate separateness. In concert

^„nth the Third Circuit's recognition, the trial court expressly acknowledged that

appellants would be entitled to raise the attorney-client privilege upon a demonstration

they were joint clients with Waterworks. Accordingly, we reject appellants' arguinent

that the trial court's discussian of corporate separateness was inconsistent with
ee ^w^th the tria? court that appellants and

Teleglobe. Moreover, while we a^
Waterworks do not constitute a single client, we also agree that appellants are not

precluded from establishing a joint-client relationship with Waterworks, so as to assert

the attorney-client privilege.
^¶ 35} Nevertheless, the trial court went on to fmd that appellants failed to

?^tahl sh that they were joint clients of Waterworks' attorneys. Joint representation is

distinguishable from situations where a lawyer represents one client, but another person

with allied interests cooperates with the lawyer and client. Id. at 362• Fm'^er, joint

representation does not necessarily exist when clients of the same Iawyer share common

interests. Id. A joint-client representation begins when the co-clients convey their

desire for representation and the lawyer consents. Id. Unlike the vast majority of cases



Frank[in County Oh'so Clerk of Courts of the Common Pleas- 2072 Oct 10 4:25 PM-09CV012912

OA002 - I59

^
0
°o
â
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fihat treat parent, subsidiary, and/or affiliate entities as joint clients as a matter of

course, appellants and Waterworks were neither jointly represented by in-house counsel

nor jointly represented by common outside counsel• It is undisputed that appellants did

nat request representation from or retain, as their own counsel, Jenner, RIZ^ or other

attorneys retained by Waterworks. The trial court expressly found that, at all relevant

times, separate attorneys represen#ed appellants and Waterworks. In fact, appellants

adrnit that they and Waterworks had separate counsel in connection with the

August 2005 transactions and the Waterworks bankruptcy, and that Patriarch Partners

retained separate counsei in the 200^ litigation, at least for the purpose of responding to

appellees' subpoena. The court further found that appellants and Water^'orks did not

share common interests and, to the contrary, sometimes had adverse interests.

{q 36) Appellants flatly argue that communications between counsel and

corporate affiliates under common ownership or control are privileged and rnaintain

that the trial court based its decision on a flawed legal rule that ineorrectly limited the
" e in rivile ed communications with outside

ability of corporate parents to engag p g
counsel for a subsidiary" (APPellants' Brief at 1^.) Appellants' arguments are circular

and blur the distinction between the single-client, joint-client, and community-of-

interest rationales for evading application of the disclosure rule- On one hand,

appellants argue that they "have establishedjoint client relationships" with Waterworks.

(Emphasis added) (Defendants' Reply Memorandum in ^upport of th^ r'=Ot=o== f°r a

Proteetive Order at 5-6.) On the other hand, appellants' only basis for claiming a joint-

client relationship is their argumen# that parent, subsidiary, and affiliate corPorations

under common ownership or control are essentially one client or, at least, part of a

communi#y of interest as a matter of law.2

{^I 3') A rpe^da,'=}`" fnr;i^ our attention on language in TeIeglobe that "courts

almost universally hold that intra-group information sharing does not implicate the

disclosure rule." Id. at 3^9• ^'elegtobe explained, however, that parent and subsidiary

2 Appellants have not asserted the community-of-interest rationale, as desr.ribed in
TeIeglobe, which

wouid apply only to communications between appellants' separate counsel and Waterworks' counsel.
Appellants have not identified communications between counsel, but, rather, assert the attorney-client
privilege with respect to their own communications with Waterworks' counsel.
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companies are not in a community of interest as a matter af law. Id. at 378. "[I]t

assumes too much to think that members of a corporate family necessarily have a

substantially similar legal interest **"^ in ail of each other's communications."

(Emphasis sic.) rd. at 372. Similarly, courts shauld not assume, as a matter of law, that

members of a corporate family have a sufficient cammon legal interest to constitute

joint clients. See id. at 366 (stating that legal interests of co-clients must be more

strictly aligned than clients' interest in a community of interest).

{¶ 38} In support of their position, appellants cite cases in which courts have

stated that a corporate "client" encompasses both parent and affiliate companies. See

Crabb v. KFCNatI. Mgt. Co., 6th Cir. No. 9i-5474 (Jan. 6, i992), quoting United States

v. Am. TeI. & Tel. Ca., $6 F.RD. 603, 6i6 (D.D.C.i979) ("AT&?"). The AT&T court

stated, at 6i6, that "[t]he cases clearly hold that a corporate 'client' ineludes not only the

corporation by whom the attorney is employed or retained, but also parent, subsidiary,

and affiliate corporations." Nevertheless, it went on to acluiowledge as follows:

The cases in which the issue has arisen as to the identity of
the client also involved facts in which the two related
corporations had a substantial identity of legal interest in the
matter in eontroversy. In such circumstances,
no#withstanding that the corporations were distinct, the
representation bg the attorney was common or joint
representation and hence the communications among them
were still covered by the attorney-client privilege.

(Emphasis added.) Id. Thus, despite its broad statement regarding the identity of a

corporate client, the court recognized that the relevant cases involved joint

representation of distinct corparations with a substantial identity of legal interests.

{q 39} In Crabb, KFC asserted the attorney-client privilege with respect to a

memorandum drafted by its in-house legal department. There was no dispute that the

communication reflected in the memorandum was between KFC and its in-house

counsel or that the attorney-client privilege, at least initially, attached to the

communication. The question was whether KFC waived its privilege by delivering the

memorandum to a management employee of a corporate affiliate. The Sixth Circuit held

that KFC did not waive the privilege and stated that "attorney-client privilege is not
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waived merely because the communications involved extend across corporate structures

to encompass parent corporations, subsidiary corporations, and affiliated corporations."

Similarly, in Roberts v. Carrier Corp., io^ F.R.D. 6^8 (N.D.Ind.x985), the issue was

whether Carrier waived its attorney-client privilege with respect to communications

between Carrier and its attorney and between Carrier's attorney and Carrier's insurer

when Carrier disclosed those communications to a sister subsidiary company. As in

Crabb, Roberts involved a corporate client's assertion of attorney-client privilege with

respect to communications that, absent waiver, were undisputedly privil.eged. The

Roberts caurt stated the issue as "whether two companies can avoid [the] general

[disclosure] rule governing communications to a third party by virtue of their

relationship as sister subsidiaries." Id. at 68^.

{^ 40} The issues in Crabb and Roberts are distinguishable from this case. The

question here is not whether a client waived its right to assert attorney-client privilege

by disclosing a communication to a third party, and the trial court did not address the

issue of waiver. Waterworks did not raise the privilege, nor were the disputed

communications between Waterworks and its attorneys; instead, appellants raised the

privilege with respect to their own communications with Waterworks' counsel. The

question here is whether appellants were clients of Waterworks' attorneys or whether

their relationship to Waterworks nevertheless allows them to assert the attorney-client

privilege. To demonstrate the availability of the attorney-client priviiege as j^int ciients,

the trial court stated that appellants were required to show that Waterworks' counsel

performed work for both Waterworks and appellants and that appellants and

Waterworks shared a common interest. See Teleglobe at 3^9 ("The majority-and more

sensible-view is that even in the paz'ent-subsidiary context a joint representatian only

a^,ises wherl coll^o;, attorne;^s are a_^rmat^vely doing legal work far both entities on a

matter of common interest."). Appellants failed to point to any evidence that

Waterworks' counsel performed work on appellants' behalf.
{Q 41} 'The trial court also held that appellants failed to establish that they and

Waterworks had substantially similar legal interests. Appellants argue that they and

Waterworks had substantially simiiar Iegal interests because of their common
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ownership and control, based an Tilton's ownership and/or management of all af the

Patriarch entities and Zohar II. Because the trial court appropriately found that

Waterworks' counsel did not also perform legal work for appellants, the second prong of

the joint=client test set forth by the trial court-that appellants and Waterworks shared a

common interest-is irrelevant. Nevertheless, we discern no error in the trial court's

conclusion that appellants' interests were sometimes adverse to Waterworks' interests.

Corporate affiliates are not jaint clients as a matter of law. As stated above, corporate

afhliation does not, as a matter of law, establish either a cammunity of interest or that

the afdliates have a substantially similar legal interest. See id. at 3y2. Even were we to

agree with appellants that Waterworks, as a wholly owned subsidiary of Zahar FI, had a

complete community of interest with Zohar Ii, the eommunity of interest would not

extend to the other appellants. Nowhere have appellants attempted to distinguish

between actions on behalf of Zohar II from actions on behalf of the other appellants.

Appellants do not dispute the trial caurt's factual findings that weigh against a findi.ng of

similar legal interests. Specifically, they do not contest that they held Waterworks in

default of its obligations to appellants, cut off financing to Waterworks, and required

Waterworks to waive its legal claims against appellants as a condition for additianal

financing. Moreaver, in Waterworks' bankruptcy proceedings, Zohar II asserted its

adverse interest as a secured creditor of Waterworks. Based on those fmdings, the trial

court could reasonably canclude that Waterworxs' interests substantially differed uo^u

appellants' interests.

{¶ 42} Upon review, we conclude that the trial court did not abuse its discretion

by finding no attorney-client relationship between appellants and Waterworks' counsel.

Accordingly, we overrule appellants' fourth assignment of error.

p_ fiecond. and Third Assi^nmerits of Error

{¶ 43} In their second and third assignments of error, appellants argue that the

trial court erred by holding that Zilton was not a member of Waterworks' board of

managers and by overlooking Harrington's undisputed affiliation with Waterworks.

They maintain that the trial court overlooked Tilton's unrebutted affidavit, the

Waterworks LLC Agreement, and filings from the Waterworks bankruptcy that
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identified Tilton as the sole member of Waterworks' board of managers. With respect to

Harrington, appellants maintain that the trial court ignored appellees' own allegation,

confirmed by Tilton, that Harrington served as an interim CEO of Waterworks.

Appellants contend that both Tilton and Harrington were, therefore, part of the

corporate "client."
{¶ 44} We agree with appellants that the record contains undisputed evidence of

Tilton's membership on Waterworks' board of managers and of Harrington's service as

Waterworks' interim CEO. As apgellees note, however, those facts are irrelevant to

appellants' argument-that appellants and Waterworks were joint clients-and to the

trial court's ultimate holding-that they were not. To the extent appellants argue that

Tilton and Harrington were entitled to act as Waterworks for the purpose of asserting

Waterworks' attorney-client privilege, appellants' counsel conceded, at oral argument,

that Waterworks itself has not asserted the privilege, a concession supported by the

record. For these reasons, we conclude that any error in this regard had no effect on the

trial court's judgment and was harmless. Accordingly, we overrule appellants' second

and third assignments of error.

V. MUTION TO STRIKE
{^ 45} Appellants moved this court to strike certain materials appended to

appellees' brief. To the extent these materials were not part af the trial court record, we

grant appellants' motion. Our ruling on appellanis' motion has r^o bea^=^.g or• the

outcome of this matter.

VI. CONCLUSION
{¶ 46} We grant appellants' motion to strike, to the extent noted. Having

overruled each of appellants' assignments of error, we affirm the judgment af the

Fr?nkl;n Cn^..^►ty Court of Common Pleas.
Motion to strike granted;

,judgment affirmed.

KLATT and DORRIAN, JJ., concur.
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