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EXPLANATION OF WIiY THIS CASE IS ONE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

Nineteen-year old Justin Guysinger explicitly refused to waive his Miranda rights

even before they were read to him. A sheriff's detective found Mr. Guysinger's silence and

request for an attorney unacceptable, and believed that putting him in handcuffs and in the

backseat of his cruiser was necessary. There is no question that after placing Mr. Guysinger

in "investigative custody," happenstance led the detective to a gun he believed Mr.

Guysinger used in the robbery. However, armed with the knowledge that he had found key

evidence against Mr. Guysinger, the detective went back out to the cruiser with the specific

intention of persuading Mr. Guysinger to confess. In doing so, he crossed the line clearly

drawn to protect a suspect in Mr. Guysinger's shoes. He impermissibly encouraged Mr.

Guysinger to confess when he told him about the gun and that "it was going to be in his best

interest, of benefit to him, if he started to think about the circumstances and situation of the

case. And basically, just be honest about the situation." There is no other interpretation or

justification for the detective's actions, other than to urge Mr. Guysinger to confess - to

"just be honest about the situation."

The State argued, and in a two-to-one decision the Fourth District Court of Appeals

agreed, that Deputy Gallagher's statements to Mr. Guysinger were equivalent to the

"oflhand remarks" made by police and upheld in Rhode Island v. Innis, 446 U.S. 291, 100

S.Ct. 1682 (1980). But that conclusion is improper and this Court shouid grant jurisdiction

in order to reestablish the vital constitutional principles presented by this case.
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STATEMENT OF THE CASE AND OF THE FACTS

In the early morning hours of August 6, 2010, Deputies Jason Gallagher and Terry

Rose responded to a reported armed robbery at the home of Nancy Hatfield on Edington

Road, in Ross County, Ohio. Hatfield told the deputies that a tall, slender male dressed in

all-dark clothing with something pulled over his face had awoken her, pointed a small silver

handgun at her, and demanded to know where her medications were. Hatfield told the

suspect that she did not have any medications, but the suspect told her that he knew for a

fact that there were medications in the house because her grandson had told him as much.

After the suspect left, Hatfield noticed that some diabetic syringes were missing from the

kitchen table.

After learning that Mr. Guysinger was a friend of Hatfield's grandson and knew her

too, the deputies went to Mr. Guysinger's mother's house to talk to him. Mrs. Guysinger

consented to the deputies entering the house, and once inside, they noticed wet, muddy

shoes and some diabetic syringes lying at the foot of the couch on the floor. When Deputy

Gallagher asked Mr. Guysinger if he knew anything about the incident at the Hatfield

house, Mr. Guysinger stated that he wanted to talk to an attorney and that he did not want

to answer any of Deputy Gallagher's questions. Because Mr. Guysinger had indicated he

would not cooperate and had invoked his right to counsel, Deputy Gallagher placed him

into "investigative custody," which meant that he handcuffed Mr. Guysinger and ordered

him to sit in the backseat of the police cruiser. At the suppression hearing, Deputy

Gallagher reported that he did this to Mr. Guysinger because he "wasn't comfortable with

[Mr. Guysinger'sJ cooperation at that point." Deputy Gallagher did not read Mr.

Guysinger his MiYanda rights when he placed him into "investigative custody." In fact,
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none of the police off'icers involved informed Mr. Guysinger of his MiYanda rights, even

though Deputy Rose stayed in the cruiser with him.

After putting Mr. Guysinger, handcuffed, in the backseat of the police cruiser,

Deputy Gallagher reentered the house. According to his testimony at the suppression

hearing, when he reentered the house he noticed that the family dog had pushed a gun

partially out from under the couch with his tail. Seeing that, Deputy Gallagher went back

out to the cruiser and told Mr. Guysinger that he had seen the gun and believed it was the

same one used in the armed robbery at the Hatfield house. Despite Mr. Guysinger's

previous unequivocal statement that he did not want to answer any questions and his

request for an attorney, Deputy Gallagher continued talking to Mr. Guysinger and warned

him that "it was more than likely in [Mr. Guysinger's] best interest to start thinking about

the situation and how things were going." Deputy Gallagher further told Mr. Guysinger

that "it was going to be in his best interest, of benefit to him, if he started to think about the

circumstances and situation of the case. And basically, just be honest about the situation."

Deputy Gallagher then returned to the house. After a"relatively short time,"

Deputy Rose summoned Deputy Gallagher and told him that Mr. Guysinger wanted to talk

to him. Deputy Gallagher testified at the suppression hearing that when he went back out

to the cruiser and asked Mr. Guysinger what he needed, Mr. Guysinger made a full

confession. At that juncture, Deputy Gallagher told Mr. Guysinger that "it was probably in

his best interest to refrain from making any further statements," because he had not been

Mirandized. But, Deputy Gallagher still did not inform Mr. Guysinger of his rights.

Mr. Guysinger was subsequently charged with one count of aggravated robbery, in

violation of R.C. 2911.01, a felony of the first degree. The indictment included a firearm
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specification. Mr. Guysinger filed a motion to suppress his confession, and the trial court

held an evidentiary hearing. After hearing all the evidence, the trial court ruled from the

bench denying Mr. Guysinger's motion and stating:

I am somewhat concerned about why you were compelled to go out and tell
[Mr. Guysinger] you'd found the gun if it wasn't to elicit some type of
statement from him. Sut he didn't give you a statement at that time and you
didn't ask him any questions according to your testimony and there's no
testimony from the defense side to indicate that you did ask him questions,
during that interval or when you came out and asked him what he wanted
and that's when he according to the deputy's testimony, stated voluntarily,
spontaneously, that he had done it and he didn't know why because he knew
the Hatfields. There's nothing to controvert this, that no questions were
asked.

Mr. Guysinger ultimately pleaded no contest to the sole count of the Indictment.

The trial court found Mr. Guysinger guilty as charged and sentenced him to three years in

prison for the aggravated robbery conviction and to a consecutive three-year term for the

gun specification.

On appeal to the Fourth District Court of Appeals, Mr. Guysinger challenged the

trial court's ruling on his motion to suppress, arguing that Deputy Gallagher's statements to

Mr. Guysinger were the "functional equivalent" of interrogation under Rhode Island v. Innis,

446 U.S. 291, I00 S.Ct. 1682 (1980). However, the court of appeals was not persuaded and

affirmed the trial court's judgment, ruling that Mr. Guysinger was "not subjected to a

custodial interrogation during his time in the police cruiser - that is, when Deputy

Gallagher informed Guysinger about the nrearm under the couch." Siate v. ^uysinger, 4th

Dist. App. No. 11CA3251, 2012-Ohio-4169, at ¶14. Applying a rationale from a federal

case from the Fourth Circuit, the majority reasoned that "informing a defendant of the

evidence against him could `contribute to the intelligent exercise of [the defendant's]

judgment regarding what course of conduct to follow'[,]" but that because Deputy
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Gallagher left Mr. Guysinger handcuffed in the cruiser after telling him about the gun for

approximately fifteen minutes, Mr. Guysinger's "actions indicate that he was not compelled

to speak by police coercion." Guysinger, 2012-Ohio-4169, at ¶23-24, citing U.S. v. Payne, 954

F.2d 199, 203 (4th Cir. 1992).

In a compelling dissent, Judge William Harsha contended that Deputy Gallagher's

statements to Mr. Guysinger, including the statements about finding the gun believed to

have been used in the robbery and that it would be in "his best interest to start thinking

about the situation and how things were going," were the functional equivalent of

interrogation. Id. at ¶27, citing Innis, 446 U.S. at 301. Judge Harsha also pointed to this

Court's decision in State v. Knuckles, 65 Ohio St.3d 494, 605 N.E.2d 54 (1992), and reasoned

that the police statements to Mr. Knuckles were "of the same type" as in Mr. Guysinger's

case, in that Deputy Gallagher's statements were evocative and invited a response. Id. at

¶28-29.
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ARGUMENT

PROPOSITION OF LAW

A statement by a police officer that encourages a person in custody, who
has requested an attorney, to ^^be honest" about a situation intentionally
encourages that person to take action and not to remain silent, and is the
functional equivalent of interrogation. Fifth and Fourteenth Amendments
to the United States Constitution; Section 10, Article I of the Ohio
Constitution.

When Deputy Gallagher went out to his cruiser after finding the gun in the

Guysinger's living room, he knew exactly what he was doing. There is no dispute that Mr.

Guysinger indicated, in no uncertain terms, that he wished to remain silent and speak to an

attorney, and there is also no dispute that Deputy Gallagher was not pleased with Mr.

Guysinger's immediate decision to request an attorney. Indeed, as a result, Deputy

Gallagher immediately placed Mr. Guysinger into "investigative custody," which meant

handcuffing him and throwing him in the backseat of a police cruiser. So, when Deputy

Gallagher returned to the cruiser having found the gun, his intention was clear-to try to get

Mr. Guysinger, just barely nineteen years old, to confess by playing on his moral duty to "be

honest." Deputy Gallagher's deliberate actions were the "functional equivalent" of

custodial interrogation and Mr. Guysinger's confession should have been suppressed.

The Fifth and Fourteenth Amendments to the United States Constitution and Article

I, Section 10, of the Ohio Constitution protect a citizen against compelled self-

incrimination. The Sixth Amendment to the United States Constitution and Article I,

Section 10 of the Ohio Constitution guarantee the accused the right to have an attomey

present at all custodial stages of a criminal prosecution. In Miranda v. A^izona, 384 U.S. 436

(1966), the United States Supreme Court held that these constitutional rights must be

announced to a suspect before custodial interrogation occurs. Although these rights may be
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waived by an accused, such a waiver must be based upon a voluntary, knowing, and

intelligent decision. Miranda, 384 U.S. at 475.

For purposes of entitlement to Miranda rights, a suspect is in "custody" only where

there is a"`restraint on freedom of movement' of the degree associated with a formal arrest.

California v. Beheler, 463 U.S. 1121, 1125, 103 S.Ct. 3517 (1983), quoting Oregon v. Mathiason,

429 U.S. 492, 495 97 S. Ct. 711 (1977). And, in this context "`interrogation' refers to either

express questioning or its functional equivalent, including any words or actions on the part

of the police (other than those normally attendant to arrest and custody) that the police

should know are reasonably likely to elicit an incriminating response from the suspect."

Rhode Island v. Innis, 446 U.S. 291, 301, 100 S.Ct. 1682 (1980). The focus, for the purpose of

determining whether police engaged in the "functional equivalent" of interrogation, is

"primarily on the perceptions of the suspect, rather than the intent of the police." Innis, 446

U.S. at 301. But, any action that "the police should know is reasonably likely to evoke an

incriminating response from a suspect" is considered interrogation. Id. This Court has held

that "it is not necessary to phrase the communication in the form of a question to constitute

an interrogation." State v. Knuckles, 65 Ohio St.3d 494, 496, 60^ N.E.2d 54 (1992} (this

Court found that the statement "We want to talk to you about Bobby Bennett," was

impermissible even though spoken as a statement rather than phrased as a question.}

Thus, a statement that encourages a suspect or that the police should know will

encourage a suspect to give a statement is the "functional equivalent" of interrogation. In

this case, there is no dispute that Mr. Guysinger was in custody for purposes of Miranda

when he was handcuffed and ordered to sit in the backseat of a police cruiser. In affirming

the trial court's denial of the motion to suppress, the court of appeals found significant the
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fact that, after informing Mr. Guysinger of the discovery of the gun thought to have been

used in the robbery, Deputy Gallagher went back into the house and left Mr. Guysinger in

the cruiser with another detective for approximately fifteen minutes. Guysinger, 2012-Ohio-

4169, at ¶23-24. According to the court of appeals' reasoning, this brief period of time

lessened the chance that Deputy Gallagher's statements to Mr. Guysinger would evoke a

response. However, instead of minimizing the coercive effect of the detective's statements,

it is more likely that those fifteen minutes had the opposite effect and intensified the coercive

pressure which resulted in Mr. Guysinger's decision to "just be honest." A reasonable

analysis of the circumstances demonstrates that the court of appeals misinterpreted Deputy

Gallagher's actions and misapplied the law in this case.

Deputy Gallagher was unhappy, that Mr. Guysinger had requested counsel and

refused to speak. In response, he put Mr. Guysinger into "investigative custody." When

Deputy Gallagher found the gun, he realized that he may be able to sway the nineteen-year-

old into confessing. Deputy Gallagher went back out to the cruiser and spoke to Mr.

Guysinger for no other reason than to persuade him to confess. This is not a situation, as in

Innis, where two detectives have a conversation with each other and make "offhand

remarks" that indirectly causes the suspect to break his silence and speak to police. Innis,

446 U.S. at 308-309. Deputy Gallagher was only addressing Mr. Guysinger, not the other

detectives, when he warned him that "it was more than Iikely in [Mr. Guysinger's] best

interest to start thinking about the situation and how things were going[,]" and that "it was

going to be in his best interest, of benefit to him, if he started to think about the

circumstances and situation of the case ... and, just be honest about the situation."

Because Deputy Gallagher's statements to Mr. Guysinger were not merely "routine booking
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questions" or "offhand remark[s]" as in Innis, and because Deputy Gallagher's statements

were "a psychological ploy or calculated stratagem designed to elicit an incriminating

response," the statements were the "functional equivalent" of interrogation, which failed to

honor Mr. Guysinger's invocation of his right to remain silent and his right to have counsel

present during interrogation. GuysingeY, 2012-Ohio-4169, at ¶28-29 (Harsha, J., dissenting).

CONCLUSION

Mr. Guysinger requests that this Court accept jurisdiction in order to insure that

suspects are afforded the protections and privileges guaranteed by the Fifth and Fourteenth

Amendments to the United States Constitution and Section 10, Article I of the Ohio

Constitution.
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Kline, J.:

{¶9} Justin Guysinger appeals the judgment of the Ross County Court of

Common Pleas, which denied Guysinger's motion to suppress. On appeal, Guysinger

contends that his Miranda rights were violated when he confessed to aggravated

robbery. Because law enforcement did not subjer_.t Guysinger to a custodia!
.

interrogation, we disagree. According{y, we affirm the judgment of the trial court.

I.

{¶2} On the morning of August 6, 2010, a masked intruder woke up a woman

^fiereinafterthe^"Victim"j in her hoii^e. ^Tfie intruder pointed a frearm af the Victim and

asked her where her medications were located. The Victim told the intruder that she did

not have any medications. The intruder stated that the Victim's grandson had informed
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him that there were medications in the Victim's home. The intruder then left the home,

and the Victim noticed that some diabetic syringes were missing from her kitchen tabfe.

{¶3} Shortfy thereafter, Deputies Gaflagher and Rose arrived at the Victim's

home to investigate the incident. The deputies asked the Victim who she thought the

intruder might be. The Victim responded that Guysinger's name "came to mind, [but]

she hated to think that it was him, because he was such a frequent friend of the family."

Hearing Tr. at 1g. The deputies walked down the street in the direction of muddy

footprints in the Victim's yard. The deputies encountered a woman who told them that

she had seen an individual walking down the street early in the morning. The woman

told the deputies that "she thought but couldn't say for certain that it was Justin

Guysinger[.J" !d. at 12. The deputies also discovered a dark ski mask on the ground on

the side of the street.

{¶4} Eventually, the deputies went to Guysinger's house. Guysinger's mother

answered the door, and she summoned Guysinger. After speaking briefly at the door,

the deputies asked Guysinger if they could see his tennis shoes. Guysinger and his

mother fihen gave the deputies permission to enter the house. Upon entering the home,

the deputies observeci that there were syringes on the filoor that were similar to the

syringes at the Victim's home. After viewing Guysinger's muddy tennis shoes, Deputy

Gal{agher asked Guysinger if he knew anything about the incident. Guysinger then

stated that he wanted a lawyer and that he did not want to speak with the deputies.

Next, Depufy Gallagher handcuffed Guysinger and placed him in the backseat of a

poiice cruiser.
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{^[5} Deputy Gallagher then made a phone call to secure a search warrant of

Guysinger's house. While waiting for the warrant, a dog sat near a couch in the room

where Deputy Gallagher was waiting. The dog's tai{ struck an object that briefly came

into view. At that point, Deputy Gallagher saw the object, and he identified it as a

firearm that apparentiy matched the Victim's description of the firearm from the incident.

Deputy Gallagher returned to the cruiser, and he informed Guysinger about the firearm.

Deputy Gallagher told Guysinger "that it was more than iikely in his best interest to start

thinking aboutthe situation and how things were g.oing.". Hearing Tr. at 21. He afso

stated that Guysinger should "just be honest about the situation." !d. at 25.

{¶6} Deputy Gallagher then returned to the house. Ten-to-fifteen minutes later,

Guysinger informed another 1aw enforcement official at the scene that he wanted to

speak with Deputy Gallagher. Deputy Gallagher then went out to the cruiser, and

Guysinger confessed to the crime. Guysinger indicated that he had a drug problem,

and he stated that he was sorry about the incident because the Victim was a famiEy

friend. Deputy Gallagher then advised Guysinger that it was in Guysinger's best

interest not to make any further statements because law enforcement had not yet

informed Guysinger of his Miranda rights.

{¶7} A grand jury indicted Guysinger on one count of aggravated robbery.

Guysinger moved to suppress his confession, and the trial court held a hearing on the

motion. Following the hearing, the trial court rufed from the bench. The trial court

concfuded that Guysinger's confession was not made during a custodial interrogation.

Consequently, the court denied Guysinger's motion to suppress. Guysinger then pled

no contest to aggravated robbery. ^
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{¶^} Guysinger appeals and asserts the following assignment of error. I. "THE

TRIAL COURT ERRED WHEN iT DENIED APPELLANT'S MOTION TO SUPPRESS

HIS STATEMENTS THAT WERE OBTAiNED fN VIOLATION OF THE FiFTH

AMENDMENT TO THE UNITED STATES CONSTITUTION, AND ARTICLE I,

SECTfON 10 OF THE OHIO STATE CONSTITUTION."

I1.

{¶9} !n his sole assignment of error, Guysinger argues that the trial court erred

when it denied his motion to suppress the confession he made to Deputy Gallagher.

Guysinger essentialfy advances two arguments. Guysinger contends that because he

invoked his Fifth Amendment right to counsel, the state needed to establish that

Guysinger waived his right to counsel before obtaining his confession. Guysinger also

contends that he confessed during a custodial interrogation prior to receiving his

Miranda wamings.

{¶10} Our "review of a motion #o suppress presents a mixed question of law and

fact. When considering a motion to suppress, the trial court assumes the role of trier of

fact and is therefore in the best position to resolve factuaf questions and evaluate the

credibility of witnesses." State v. Roberts, 110 Ohio St.3d 71, 2006-Ohio-3665, 850

N.E.2d 1168, ¶ 100, quoting .State v. Bumside, 100 Ohio St.3d 152, 2003-Ohio-5372,

797 N.E.2d 71, ¶ 8. Therefore, we "must accept the trial court's findings of fact if they

are supported by comPetent, credible evidence." Burnside at ¶ 8. "Accepting these
_ ... .. --- __.. ---__.._..____----.-_.___ .. -- .__.-- ----^.

facts as true, [we] must then independently determine, without deference to the

conclusion of the trial court, whether the facts satisfy the appiicable legal standard." Id.
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Accord Roberfs at ^j 100; Stafe v. Stepp, 4th Dist. No. 09CA3328, 2010-Ohia-3540, ^{

14.

{¶'! 9}"[Tjhe prosecution may not use statements, whether excuipatory or

incufpatory, stemming from custodial interrogation of the defendant unless it

demonstrates the use of procedural safeguards effective to secure the [Fifth

Amendmentj privifege against self-incrimination." Miranda v. Arizona, 384 U.S. 436,

444, 86 S.Ct. 1C02, 16 L.Ed.2d 694 (1966). Those safeguards include informing the

defendant that "he has the right to remain silerit, that anything he says can be used

against him in a court of law, that he has the right to the presence of an attorney, and

tha# if he cannot afford an attorney one wiil be appointed for him prior to any questioning

if he so desires." /d. at 479.

{¶12} For Guysinger to prevail, law enforcemen.t must have subjected him to a

custodial interrogation_ This is so because uthe requirement that police officers

administer Miranda warnings applies only when a suspect is subjected to both custody

and interrogation." Stafe v. Dunn, 131 Ohio St.3d 325, 2012-Ohio-1008, 964 N.E.2d

1037, ¶ 24 In other words, "Miranda rights only attach when both custody and

interrogation coincide." State v. Tell.►'ngton, 9th Dist. No. 22 i 87, 2005-Ghio^70, ¶ 8,

citing Stafe v. Wiles, 59 Ohio St.3d 71, 83, 571 N.E.2d 97 (1991). Moreover, "an

individual has a right to counsel oniy when he is in custodial interrogation, as a suspect,

or once adversary praceedings have commenced and he becomes a defendant. See,
_. _

e.g., Davis v. Unifed States (1994), 512 U.S. 452, 456-457, 114 S.Ct. 2350, 'i 29

L.Ed.2d 3fi2. The person can onfy invoke that right during those times." Sfafe v.

Adams, 11th Dist. No. 2003-T-0064, 2005-Ohio-348, ¶ 43. Here, we conclude that iaw
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ww ^ .r.r. , .... . . ...

enforcement never subjected Guysinger to a custodiaf interrogation. As a result,

Guysinger never had the right to counsei, and he cannot demonstrate that the #rial court

erred in denying his motion to suppress.

A.

{¶13} Initially, we find that Guysinger was not subjected to a custodial

interrogation during his initiai encounter with law enforcement officers -- that is, the

encounter with !aw enforcement officers at Guysinger's own home. "[A]n individual has

been placed into custody [ifj, under the, totality of fhe circumstances, a`reasonable

person would have believed that he was not free to leave."' Sfafe v. Gumm, 73 Ohio

St.3d 413, 429, 653 N.E.2d 253 (1995), quoting U.S. v. Mendenhall, 446 U.S. 544, 554,

100 S.Ct. 1870, 64 L.Ed.2d 497 (1980). Here, the record shows that Guysinger invited

the deputies into his home, and there is no evidence that the deputies used any

coercive tactics. In other words, "the location and circumstances of the inquiry

demonstrate appellant's freedom of movement or action was not curtailed in anyway."

(Emphasis sic.) Willoughby v. Dunham, 11th Dist. No. 2010-L-068, 2011-Ohio-2586, ¶

47. As a result; we conclude that a reasonable person in Guysinger's position would

"have believed that he was *** free to ieave." Gumm at 429, quoting Mer^denhafl at

554. Therefore, Guysinger was not in custody during the interrogation at his own home.

See Dunham at ¶ 47. And because there was no custodial interrogation during

Guysinger's initial encounterwith law enforcement of^icers, his Fifth Amendment right to

counsel had not yet attached. See Sfate v. Boyd, 4th Dist. No. 02CA744, 2003-Ohio-

983, ^ 7(°In a non-custodial interrogation, law enforcement.officers do not need to give

Miranda warnings and no right to counsel attaches.").

A - 6



•rr-

B.

{^[14} Next, we find that Guysinger was not subjected to a custodial interrogation

during his time in the police cruiser -- that is, when Deputy Gallagher informed

Guysinger about the firearm under the couch.

[T]he Miranda safeguards come into piay whenever a

person in custody is subjected to either express

questioning or its functional equivalent. That is to say

the term `interrogation' under Miranda refers not only

to express questioning, but also to any words or

actions on the part of the police (other #han those

normalfy attendant to arrest and custody) that the

police should know are reasonably likely to elicit an

incriminating response from the suspect. The latter

portion of this definition focuses primarily upon the

perceptions of the suspec#, rather than the intent of

the police. (Footnote omitted.) Rhode fsland v. lnnis,

446 U.S. 291, 300-301, 100 S.Ct. 1682, 64 L.Ed.2d

297 ('1980).

{¶15} "[T]o determine whether a suspect has been `interrogated,' the heart of the

inquiry focuses on poiice coercion, and whether the suspect has been compelled to
_ . _ __ _. ._ ...__ __. _._._.._......_ _......_.... ____.. ..... .... .,_ ._ _.. ._._._... _.. _..

speak by that coercion." State v. Tucker, 81 Ohio St.3d 431, 436, 692 N.E.2d 171

(1998). Additionaliy, "[o]fFicers do not interrogate a suspect simply by hoping that he will

,
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incriminate himseff." Arizona v. Nlauro, 481 U.S. 520, 529, 107 S.Ct. 1931, 95 L.Ed.2d

458 (1987).

{¶'t6} As it relates to informing Guysinger about the firearm under the couch,

Deputy Gallagher testified as follows:

{¶'I7} "Deputy Gallagher: I went out and ! spoke with Mr. Guysinger who was in

the cruiser and I told him what had occurred with the dog and that we believed that the

firearm #hat was found was the one that was used in the commission of this crime

according to the description given by the victim.

{¶'!8} "[State]: Did he say anything to you at that point in time?

{¶'I9} "Deputy Gallagher: He just kind of sat and was kind of quiet and 1 tofd him

that it was more than likely in his best interest to start thinking about the situation and

how things were going." Hearing Tr. at 21.

{¶20} Deputy Gallagher also testified that "these were statements, these weren't

questions 1 made to [Guysinger], there was a statement 1 made when the fiream^ was

found and that he needed, it was going to be in his best interest of benefit to him [sic] if

he started to think about these circumstances and situation of the case. And basically,

just be honest about the si#uafion." r'd. at 25.

{¶2't} Approximately ten.to fifteen minutes later, Guysinger asked to speak to

Deputy Gallagher. Deputy Gallagher testified that "I walked out to the cruiser and

jGuysinger] starts to basically confess to the crime and tells me why he had done it. ***

i can't say verbatim exac#ly [what] he said but it was *** that he had done it and he was

sorry because [the Victim was] friends of his family and he had a bit of a drug issue and

that's why he had done it." Id. at 23. Deputy Gallagher then advised Guysinger that it
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was in Guysinger's best interest not to make any further statements because iaw

enforcement had not advised Guysinger of his tVliranda rights.

{¶22} Courts have heid that confronting a defendant with inculpatory evidence

does not necessarily amount to interrogation. See, e.g., U.S. v. Payne, 954 F.2d 199,

203 {4th Cir.1992). in Payne, an FB1 agent to(d the defendant, "They found a gun at

your housej,]" and the defendant responded, "I just had it for my protection." /d. at 201.

The defendant was later convicted on a weapons charge. Id. In holding that the

agent's statement was not an interrogation, the court noted that "the Innis [446 U.S.

291, 100 S.Ct. 1682, 64 L.Ed.2d 297] definition of interrogation is not so broad as to

capture within Miranda's reach all declaratory statements by police officers concerning

the nature of the charges against the suspect and the evidence relating to those

charges." Id. at 202. Additionally, the court noted that "[i]nformation about the evidence

against a suspect may also contribute to the inte!ligent exercise of his judgment

regarding what course of conduct to follow." Id. See also U:S. v. Allen, 247 F.3d 741,

765 (8th Cir.2001) ("[I]nforming Allen of the resulfs of the lineup did not amount to the

functional equivalent of interrogation for purposes of the Fifth Amendment."), vacated on

othergrounds, Allen v. U.S., 536 U.S. 953, 122 S.Ct. 2653, 153 L:Ed.2d 830 (2002);

EasJey v. Frey, 433 F.3d 969, 974 {7th Cir.2006) ("[UV]e do not believe that Long's

statement regarding the evidence and the possible consequences of the charges

Easfey faced rose to the level of interrogation[.]"); Shedefbower v. Estelfe, 885 F.2d 570,

. ..... ._ _ .:. _. . .. __ _ _. ..., _ __ _ .... . ... .. ... .. . . .., , .. ,.. _ . .. . . . ...,
572-573 (9th Cir.9 989) ( holding that interrogation did not occur where police truthfully

told defendant that co-defendant was also in custody and falsely stated that the victim

had identified defendant as a perpetrator).

A - 9



{¶23} Here, we conclude that Depu#y Gallagher's statements to Guysinger about

the firearm did not amount to interrogation: Deputy Gallagher said that he had seen a

firearm in Guysinger's living room that matched the victim's description of the firearm

from the incident. Deputy Gallagher then #o!d Guysinger that it was "likety in his best

interest to start thinking about the situatiQn and how things were going[,] ***[a]nd

basically, just be honest about the situation." Hearing Tr. at 21, 25. Deputy Gallagher's

statements were consistenf with the Payne court's rationale that informing a defendant

of the evidence against him cou{d "contribute to the intelligent exercise of [the

defendant's] judgment regarding what course of conduct to fotlow." Payne at 202.

{¶24} We also find it significant that, after Deputy Gallagher informed Guysinger

about the frearm, Deputy Gallagher 1eft the cruiser and returned to the home. This

indicates that Deputy Gallagher's statements about the firearm did not seek or require a

response. See Payne at 203. Additionally, Guysinger asked to speak with Deputy

Galiagher ten-to-fifteen minutes after learning about the firearm. Guysinger's actions

indicate that he was not compelled to speak by police coercion. Moreover, "the police

surely cannot be held accountable for the unforeseeable results of their words or

actions[.]" lnnis at 3G'l-302. Gonsequently, the record shows that Deputy Gallagher's

statements about the firearm were not statements that he "should [have] know(n] (were]

reasonably likely to elicit°an incriminating response from [Guysinger]." !d. at 301.

{¶25} Thus, for the reasons stated above, the record shows that Guysinger did

not confess to the crime in the context of a custodial interrogation.

C.
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^^26} In conclusion, we find that custody and interrogation of Guysinger never

coincided prior to his confession. Here, Guysinger was not in custody during the

interrogation at his own home, and Guysinger was not interrogated afte^ he was taken

into custody. And because Guysinger was not subjected to a custodial interrogation, he

did not have the right to counsel. See-Adarns, 2Qg^-Ohio-348, at ¶ 43. Therefore, law

enforcement officers did not obtain a confession in violation of Guysinger's Fifth

Arnendment rights, and the trial court did not err when it denied Guysinger's motion to

suppress. Accordingfy, we overrule Guysinger's assignment of error and affirm the

judgment of the trial court:

JUDGMENT AFFIRIV{ED.
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Harsha, J., dissenting:

{^27} 1 agree with the majority's statement of the !aw but conclude it has erred in

applying it. In my view the officer's statement to Guysinger about #inding the gun and

advising him it was "in his best interest to start thinking about the situation and how

things were going(,)" was the functional equivalent of interrogation. These "statements"

by the deputy to Guysinger were reasonably likely to illici# an incriminatory response.

See lnnis, supra, at 301. Thus, Guysinger, who was in custody at that time, was

entitled to Miranda's prophylactic protection and its attendant notice of the right to

counsel under the Fifth Amendment.

{¶28} In an anafogous case involving questioning after a suspect had invoked

the right to counsel, the Supreme Court of Ohio held #he police statement "We wanted

to #alk to you about Bobby Bennett" was the functional equivalent of interrogation. See

State v. Knuckles, 65 Ohio St.3d 494, 497, 605 N.E.2d 54 (1992). The court he{d the

police statement was not an "offhand remark" as was the case in lnnis. !d. The

Knuckles court also concluded the statement invited a response. Id. Finally, the court

concluded the statement was not a routine booking question.

{¶2g} I conclude the statements to Guysinger are of the same type as those in

Knuckles in that they are evocative, i.e. inviting a response. See lnnis at 303.

Specifically, the deputy's instruction to think about the situation was a psychological

plVy ol .i,al^..ulaL2d._^ur.a^a^ye^'71.d°.S^^r;°d to eli^it ^n inrr{mjnatin rPsnpr^S^-. ^^^ ,^l7,ZO1?a^ . ^. ,- --

v. Manro (1987), 481 U.S. 520, at 529, and Easfley v. Fry (CA 6 2006), 433 F.2d 969, at

971. Clearly, these statements were not routine booking questions or mere offhand
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com ►nents, but rather were the functional equivafent of interrogation. Thus, Miranda

applied and I respeci#ully dissent.
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JU©GtVtENT ENTRY

it is ordered that the JUDGMENT BE AFFIRMED. Appeilant shall pay the costs
herein taxed.

The Court finds there were reasonable grounds for this appeal.

it is ordered that a special mandate issue out of this Court directing the
Ross County Court of Common Pleas to carry this judgment into execution.

A certified copy of this entry shail constitute the mandate pursuant to Rule
27 of the Rufes of Appeliate Procedure. Exceptions.

Abele, P.J.: Concurs in Judgment & Opinion.
Harsha, J.: Dissents with Opinion.

For the Court

BY: r^^--^--- L.. (C^---
Roger L. Kiine, Judge

NOTtCE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a final judgment
entry and the time period for further appeat commences from the date of fiting
with the clerk.
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