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MOTION

Pursuant to Rule 14.4(A) of the Rules of Practice of the Supreme Court of Ohio,

Plaintiff/Appellant Modern Office Methods, Inc. ("MOM") respectfully requests this Court issue

and injunction pending appeal prohibiting Defendant/Appellee The Ohio State University

("OSU") from replacing copiers leased from MOM with units leased under an improperly

awarded replacement contract with another vendor. OSU determined that MOM was the overall

best bidder. In spite of this determination, OSU rejected its RFP results and awarded a contract

to a different vendor. An injunction is appropriate in this instance because the Court of Claims'

sua sponte dismissal for lack of subject matter jurisdiction was plain error. The injunction is

necessary because OSU wrongfully contracted with a vendor who was not the best proposer to

the RFP, the contract OSU entered was not permitted under the RFP, and OSU had improper

contacts with the employee of the new vendor who is responsible for the OSU relationship.

This Motion is more fully supported by the attached Memorandum in Support.

Respectfully submitted,

^ -

Joseph L. Trauth, Jr. (0021803)
Charles M. Miller (0073 844)
Lori Goetz Heilman (0086533)
KEATING MUETHING & KLEKAMP PLL
One East Fourth Street, Suite 1400
Cincinnati, Ohio 45202
Phone: (513) 579-6515
Fax: (5 i 3) 579-6457
jtrauth@kmklaw.com
cmiller@kmklaw.com
lheilman@kmklaw.com
Attorneys for Plaintiff^Appellant,
Modern Oj^ce Methods, Inc.
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MEMORANDUM IN SUPPORT

I. INTRODUCTION/PROCEDURAL POSTURE

The Court of Claims possesses exclusive subject matter jurisdiction over any case against

the State of Ohio in which any form of monetary damages are sought. Jurisdiction remains

exclusively in the Court of Claims when injunctive relief is sought along side or alternatively to

monetary damages.

In this matter, Appellant Modern Office Methods, Inc. ("MOM") challenged the award to

a competing vendor of a 40-month, $16 million contract for exclusive rights to lease office

copier equipment to The Ohio State University ("OSU"). MOM's complaint sought monetary

damages in two forms: 1) return of its bid preparation costs, and 2) lost revenues on MOM's

preexisting contract with OSU. MOM also seeks injunctive relief, primarily in the form of the

cancelation of the illegal contract.

Despite the clear and unequivocal invocation of the jurisdiction of the Court of Claims,

the trial court sua sponte dismissed the complaint for lack of subject matter jurisdiction,

claiming MOM did not seek any monetary damages. The trial court did so without notice to

MOM, and without giving it an opportunity to brief the issue. Adding to the irregularity of the

dismissal, the trial court dismissed the complaint even though OSU had filed a motion to dismiss

that was pending at the time of the sua sponte dismissal to which MOM had not had an

opportunity to respond. Importantly, OSU's motion did not contend the court lacked

jurisdiction. It is highly unusual for a trial court to dismiss a matter sua sponte on grounds

different than those argued without granting the plaintiff the opportunity to state its position on

the issue.

Alongside the complaint, MOM filed a motion for preliminary injunction. MOM's

motion for preliminary injunction was pending at the time of the sua sponte dismissal. The trial
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court denied the motion for preliminary injunction in the dismissal entry because of the supposed

lack of jurisdiction. This was a procedural ruling, not substantive, in the sense that the trial court

decided that a court that lacks jurisdiction to decide a case also lacks jurisdiction to rule on the

preliminary injunction motion. A review of the merits shows that MOM is entitled to an

injunction.

In the three short weeks between the filing of the complaint and sua sponte dismissal,

MOM deposed ten OSU witnesses, engaged in an ancillary discovery dispute with the competing

vendor, produced thousands of pages of discovery and received several DVDs of discovery from

OSU. The evidence obtained during the discovery makes clear that ComDoc should not have

been awarded the contract and that the RFP should be reissued.

The discovery establish that:

1. OSU has admitted that MOM was the best bidder when the original evaluation
criteria were considered.

2. OSU abandoned its evaluation criteria when evaluating the proposals.

3. The contract OSU entered with ComDoc is substantially more lucrative to the vendor
than the RFP permitted because the contract:

a. Replaced cost-per-copy with mandatory monthly volumes;

b. Extended the contract term by 4 months (11.1 %);

c. Guaranteed 12 months of revenue on each copier; and

d. Mandated the program University wide.

4. A member of the evaluation committee had improper contact with a ComDoc
manager during the RFP process.

5. A ComDoc executive offered remunerations to a second member of the evaluation
committee during the RFP process.

6. ComDoc was improperly credited with Xerox's OSU experience.
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Each of the above violations independently constitutes grounds to invalidate the ComDoc

contract and to require OSU to reissue the RFP. Taken together, there can be no question MOM

will prevail on the merits.

Because the trial court plainly erred in disavowing jurisdiction over this case, and

because it is equally clear that MOM will prevail on the merits below, MOM is entitled to an

injunction pending appeal suspending the ComDoc contract and prohibiting OSU from removing

any additional MOM equipment prior to the completion of a proper RFP process. Currently,

more than 400 MOM copiers remain on lease to OSU and could face removal during this appeal.

II. STATEMENT OF RELEVANT FACTS

MOM is a family-run Ohio business in the field of office equipment sales and leasing.

MOM has leased equipment to OSU for 20 years. At the beginning of this case, MOM leased

approximately 750 copiers to OSU - over half of the entire OSU copier fleet. During the

pendency of this case, MOM's fleet at OSU has been reduced to a little over 400 copiers.

MOM was most recently awarded privileges to lease copiers to OSU as a preferred

vendor under a 2002 RFP. MOM and Gordon Flesch, a competing company, were each selected

as vendors under the 2002 RFP. Xerox Corporation protested the award, and was allowed to

participate in the 2002 program under a contract it had with the State of Ohio. The 2011 RFP

was intended to replace the 2002 contract.

A. The 2002 Program

Under the 2002 program, the selected vendors would lease equipment to OSU

departments through an OSU department named Uniprint. Uniprint would charge a markup on

the leases. Triplett Dep. 35:23-36:2.1 The 2002 RFP stated that any unsuccessful bidder to that

1 As this case has not undergone jurisdictional review, this Court has not yet certified the record. Nevertheless,

record citations are being supplied.
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RFP could not sell around the contract. Triplett Dep. 9:5-10:2. However, non-bidders were

permitted to compete with the selected vendors by selling directly to OSU departments without

paying the Uniprint markup. Thus, some OSU departments, such as the College of Dentistry,

elected to contract with vendors that did not participate in the Uniprint program.

The three Uniprint approved vendors, MOM, Gordon Flesch, and Xerox had the right to

lease office space in the Uniprint building on campus. MOM and Gordon Flesch leased space.

Xerox did not because it viewed the cost as an unnecessary expense. Triplett Dep. 41:7-12.

B. ComDoc Im^ronerly Added to 2002 Program

In April 2010, while the 2002 program remained in place, Uniprint's Director Debbie

Gill-Parks inquired whether ComDoc, an entity at which her long time acquaintance Bill

Matthews worked, could be added as a vendor under the 2002 program. Triplett Dep. 29:4-

34:23. Gill-Parks affirmatively took this step on her own. Triplet Dep. 32:18-33:3. The stated

reason for the request was that ComDoc had recently been acquired by Global Imaging Systems,

which in turn was a subsidiary of Xerox Corporation. Triplett Dep. 29:9-15. Thus, the question

was whether OSU's purchase order with Xerox permitted a subsidiary of a subsidiary to

independently sell non-Xerox equipment to OSU. Xerox and Global informed OSU that the

Xerox purchase order did not extend to ComDoc and Xerox opposed ComDoc being permitted to

lease on campus because "it was against the rules of engagement for ComDoc to sell equipment

on a Xerox account ... the rules of engagement between Xerox and Global." Triplett Dep.

30:12-31:3 Gill-Parks ignored Xerox's protest and allowed ComDoc to sell through Uniprint

anyway because "OSU Purchasing said it was okay, so it is okay." Triplett Dep. 31:7-9.

ComDoc leased approximately five copiers to OSU in 2010. None of the ComDoc

copiers were Xerox machines, further demonstrating that Gill-Fark's decision to allow ComDoc
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to participate in the Uniprint program was in violation of the 2002 RFP and the Xerox purchase

order.

Despite the fact that ComDoc leased a very small number of copiers to OSU, ComDoc

obtained an office in the Uniprint building and assigned Bill Mathews to work there. Triplet Dep.

40:20-41:17. Mathews was in the Uniprint building 3 to 5 days a week, which surprised Uniprint

employees because Mathews did not have a reason to be on campus that much. Triplett Dep.

42:1-43:2. It was this proximity to Gill-Parks that facilitated Mathews' improper contacts

discussed below.

C. The 2011 Request for Proposal

On January 29, 2011, OSU issued Request for Proposal 11-51659106AA-JEM (the

"RFP"). The RFP requested proposals for the lease and maintenance of up to approximately

1108 multi- functional devices ("MFDs") capable of printing, copying, scanning, and faxing-up

to 364 of which must be capable of printing in color-and the maintenance of up to an additional

4800 MFDs and 331 facsimiles. (Exhibit A to the Verified Complaint). The RFP provided three

options under which a proposer could respond. The proposer could respond to any or all of the

options.

1. Requirements of the RFP

The RFP required that all B&W and Color MFDs ( including hardware, maintenance and

all supplies except paper) be priced on a cost-per-copy basis. Print management services were

also priced on a cost-per-copy basis. See Deposition of Sheryl Huegel ("Huegel Dep.") at 20:1-2

("The university bid a cost-per-click RFP. People responded to a cost-per-click RFP.") Each

option required that the following add-ons be represented on a cost-per-copy basis: paper size

capacity up to 11 "x 17", stand, stapler/basic finisher, postscript capability, large capacity paper

tray. Each option required the proposer to assume that no OSU unit or department would be
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required to contract with the selected proposer, and each OSU unit and department could

negotiate with other vendors to provide the proposed equipment and services-i.e., the absence

of exclusivity. Id. All options required that the proposer supply equipment within 10 days of

order. Id. ^

The electronic forms OSU provided upon which to submit pricing proposals would

accept exclusively cost-per-copy data. Id. Each option required the proposer to assume the

contract would be for a 36 month term, and that each lease would expire at the end of that term,

regardless of when placed, i.e., that the leases would be co-terminus. Id.

2. The Minor Differences Between the Three Options

The three options offered under the RFP varied in very minor ways. Under Option 1,

multiple proposers would be selected as approved vendors, with certain specified services would

be provided by Uniprint (an OSU department). Option 1 was designed to replicate the 2002

program. (Triplett Dep. 9:1-4) Under Option 2, a single proposer would be selected, with

Uniprint again providing the specified services. Id. This was the only change between options 1

and 2. Id. Option 3 was identical to Option 2 except the approved vendor would not use

Uniprint. Id. The fact that OSU would request separate bids for three nearly identical options

that differ by only one component shows how drastically different the MOU is from the RFP.

3. Addendum 2 made clear that the initial term was limited to 36 months, the
program would not be mandated, and there would not be monthly

minimums

In an addendum to the RFP, OSU stated "All devices will be placed and serviced for the

36 month award period," that "The university will replace equipment as it comes to term ... 490

devices by 6/30/11, 387 devices by 6/30/12, 457 devices by 6/30/13 and 113 devices by

6/30/14." Thus, under the RFP, the successful proposer's units would be slowly phased in
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throughout the entire duration of the contract-some units might have been in place for only a

few weeks at the very end of the contract.

In Addendum 2, OSU made clear that "University departments would [not] be required to

participate in any portion of the program under any of the bid scenarios." Addendum 2 also

made clear that under the RFP "all of the university's devices are co-terminus." Addendum 2

reaffirmed OSU's commitment not to utilize monthly minimums.

"Q. 10 With no minimum volumes required, what is to stop a department from,
for example, purchasing a Segment 6 MFP and running 1,000 copies per month
for 36 months? A. It is Uniprint's responsibility under Option 1& 2, bidder's
responsibility under Option 3 through the consultative approach and historical
usage of the department to right size equipment. Exceptions may occur."

Thus, the addendums issued by the University clarified questions bidders might have as

to the requirements of the proposal and expressly established that: the leases would be co-

terminus, meaning leases on all equipment would expire at the same time the contract expired,

regardless of when the lease was placed; that university departments would not be required to

participate in the ultimate contract, therefore the contract could not make the winner the

exclusive provider of services on campus; and, that bids should be based on a cost-per-copy

basis, not on a monthly minimum basis. The addendums did not change any terms of the RFP,

but clarified and emphasized specific components of interest to the university and bidders.

D. MOM Submitted a Proposal that Complied with the RFP

MOM has been serving OSU for over twenty years, and at the time of the RFP leased 750

multi-function machines to OSU. MOM submitted a proposal that fully complied with the RFP.

The proposal submitted by MOM was based upon OSU's representations that 1) all units

would be coterminous; 2) the initial contract would be for only 36 months; 3) there would be no

monthly minimum guaranteed per machine; 4) all units and add-ons be priced on a per click

basis; and 5) no OSU department would be required to participate in the program.

8



Had MOM been provided the opportunity to submit a proposal on the assumptions that 1)

all units would have a 12 month minimum placement; 2) the initial contract would include be 40

months and include a 4 month ramp up period; 3) each machine would carry a minimum monthly

guaranteed click count; 4) all units would carry a fixed monthly fee and add-ons would be billed

at a fixed monthly rate; and 5) all OSU departments would be required to participate in the

program, then MOM would have submitted bids substantially lower in cost than the MOU that

OSU has entered with ComDoc.

The reason MOM could submit substantially lower bids under the terms of the MOU is

that the MOU substantially reduces the risk and increases the reward for the vendor over the RFP

terms. The MOU provides a guaranteed minimum income stream to the vendor each month.

This minimum actually increases the cost to OSU because its printing and copying is cyclical

(e.g., may be reduced during holiday months, between quarters, over breaks, and during the

summer). Thus, in some months, OSU will pay substantial overages, while in others, it will fall

substantially short of the minimums. The MOU substantially increases the scale of the contract

by requiring all departments to contract with the Vendor. Under the RFP, the vendor would have

to compete for every machine in every department, even if it was the only vendor selected under

the program. The 12 month minimums and the four month additional contract length combined

to greatly increase the average lease term and correspondingly increases the value to the vendor.

Because of these changes, MOM and other proposers would have also submitted lower

bids had they been aware that the ultimate agreement would contain the terms of the MOU,

rather than those of the RFP.
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E. OSU's Evaluation of the Proposals

The OSU Evaluation Committee for the RFP was comprised of Debbie Gill-Parks, Jeff

Dible, Mark Evans, Sherry Huegel, Brendan Foley, and Tom Crawford. Crawford Dep. 13:12-

17.

1. The Initial Evaluation

Proposals under the RFP were due on February 18, 2011. As required by RFP

procedures, the RFP contained an Evaluation Process. The evaluation criteria were to be

"pricing, bidder qualifications, program enhancements and service requirements." Id. The

evaluation criteria assigned relative weights to be given to each criterion. Mullins Dep. 14:9-23;

Bolyard Dep. 18:14-19:7. The weights assigned to the categories differed by option. Option 3

was to be scored:

Pricing 40%
Bidder Qualifications 10%
Program Enhancements 10%
Service Requirements 40%

Huegel Dep. 35:4-21; Baggs Dep. 9:12-24.

After the evaluation was completed, OSU determined that MOM was the best bidder for

Option 3. "Modern Office Methods was not the lowest bid, but was the best bid or the best

overall bid." Huegel Dep. 29:17-19. When asked why MOM was the best overall bid when it

was not the lowest priced bid, Huegel referenced the evaluation criteria and explained, "[MOM]

scored a l^^igher rating based upon the weighted averages that were applied."Z Huegel Dep.

29:23-30:3.

Z MOM was the best bidder even though OSU improperly inflated ComDoc's score by evaluating Xerox instead of
ComDoc on the three qualitative categories. Crawford Dep. 38:11-13 ("Q. So the ComDoc/Xerox qualitative score

was the University's evaluation of Xerox? A. Correct."}.
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After the evaluation of the proposals, MOM was the "overall best bidder." Under the

RFP guidelines, OSU should have negotiated with MOM. It didn't. Instead, it issued

Addendum 1 A, a detailed spreadsheet on which the vendors were required to insert their

previously submitted pricing on a machine by machine basis. After receiving the detailed

pricing quotes, OSU began an ad hoc decision making process, which resulted in the

abandonment of the evaluation criteria. Once the RFP evaluation process came unhinged from

the Evaluation Criteria, OSU ignored the fact that it had determined MOM was the "overall best

bidder" and elected to eliminate MOM from consideration.

2. OSUAbandoned the Evaluation Criteria After Addendum IA

In Addendum lA, OSU explained that after a thorough evaluation of all bids submitted in

response to the original RFP, the bid selection committee eliminated Option 1 and discussed

ways to further narrow down the remaining bids related to Options 2 and 3. The committee

developed Addendum 1 A to afford the top four bidders on the original RFP "the opportunity to

then price specifically the fleet of MFDs." Dible Dep. 59:24-62:4. The initial purpose of

Addendum 1 A was "to further clarify and to further validate that [the vendors] were bidding

apples to apples." Huegel Dep. 30:19-21. Because the initial purpose of Addendum lA was

simply to clarify the pricing component, the responses thereto did not change the fact that MOM

was the "overall best bidder." As the OSU Project Lead for this RFP explained, "Actually, if

you look a the delta from the RFP to the addendum, the playing field didn't change. No

positions changed." Huegel Dep. 32:12-14. MOM remained the "best overall bidder."

OSU didn't decide how it was going to evaluate the responses to Addendum lA until

after it reviewed the vendor responses. Crawford Dep. 35:16-24 ("After [the responses] were

cleaned up, then the Evaluation Committee met to talk about the different pricing and how we

would move forward with evaluating.") At this point, the evaluation became completely ad hoc.
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After the responses to Addendum lA were reviewed, OSU elected to evaluate the four remaining

bids under only the pricing criteria and completely disregard the three other factors comprising

60% of the evaluation criteria (bidder qualifications, program enhancements, and service

evaluation). Crawford Dep. 36:1-37:9 ("the final determination was based on the price");

Huegel Dep. 33:23-34:6 ("The university was looking at this point now to get to the best

pricing.") Thus, the entire weighted average based on the four initial criteria - pricing, bidder

qualifications, program enhancements, and service requirements - was disregarded in OSU's

ultimate decision in awarding the contract. Huegel Dep. 36:22-37:5.

The cause of the change was the views of one person-OSU's Associate Vice President

of Administration and Planning Mark Evans. When asked about the Evaluation Criteria, Evans

responded, "I am aware that there was some analysis along those lines done. And when it was

done and brought to me, I said, `Do all of the vendors that we're zeroing in on'-at that point,

we were zeroing in on four-`meet our qualitative considerations, our qualitative requirements?'

... And the answer was yes." Evans Dep. 38:20-39:4. Evans didn't like the evaluation criteria.

As the senior executive on the Evaluation Committee, he decided to create his own evaluation

criteria. "At that point, we were down to four vendors who had met all of our qualitative

considerations, and we were looking at where do we think we can get the best price. That's

what I was looking at. And that's what I based my recommendation on to senior

management." Evans Dep. 36:19-24. Evans unilaterally changed the evaluation criteria after the

proposals were submitted because he disagreed with the factors weighting. Evans Dep. 39:9-16.

F. Inappropriate contact between Gill-Parks and Matthews

Gill-Parks and Matthews have a 30-year relationship dating from the time they both

worked at Xerox. In 2010, Gill-Park ignored Xerox's objections and permitted Matthews to

lease non-Xerox equipment to OSU departments-including Uniprint itself-through ComDoc
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supposedly under Xerox's purchase order that authorized only the lease of Xerox equipment

from Xerox directly. Gill-Park then permitted Mathews to establish a ComDoc office in the

Uniprint Building, ostensibly to serve as a sales and maintenance contact for the mere five

machines ComDoc had leased to OSU. See Deposition of Bill Matthews, "Matthews Dep.," at

19:2-20:5. ComDoc maintained this office even though there were no new leases permitted

during the entire time the RFP was in place.

Matthews reported to the Uniprint building on a nearly daily basis. Triplett Dep: 41:18-

21. Uniprint employees did not understand why Matthews was there so frequently because the

OSU work he had would not keep him busy. Triplett Dep. 42:7-43:2. As a Uniprint approved

vendor, Matthews primary OSU contact was Becky Triplett. Triplett Dep. 46:3-10. Matthews

would have had no cause to speak to Gill-Parks about the machines he had placed under the 2002

program. Id. 48:3-17. No OSU employee ever witnessed a representative of MOM, Gordon

Flesch or Xerox hold private meeting with Gill-Parks. Triplett Dep. 48:22-49:6. The same

cannot be said for Matthews.

At least three OSU employees witnessed Mathews and Gill-Parks hold multiple meetings

in Gill-Parks office^ccasionally behind closed doors, during the RFP process-when Gill-

Parks was supposedly serving as a neutral evaluator of the proposals and was prohibited from

contact with vendors. Stephen Mullins witnessed Mathews sitting in Gill-Parks office on three

to five separate occasions during the RFP. Mullins Dep. 9:20-12:13. Becky Triplett witnessed

Matthews seated in Gill-Parks' office on at least three or four occasions. Triplett Dep. 45:6-19.

Jeff Baggs witnessed Matthews in Gill-Parks office on "multiple mornings". Baggs Dep. 16:22-

17:8. Baggs also witnessed Gill-Parks close her door when Matthews entered. Baggs Dep.

25:11-15. At no time after any of these meetings did Gill-Parks ever inform Triplett of any
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issues Gill-Parks discussed with Matthews that would have impacted day-to-day relations with

ComDoc. Triplett Dep. 46:3-23. In fact, Gill-Parks told Triplett nothing about these meetings

even though Triplett was ComDoc's primary OSU contact. Triplett Dep. 46:24-47:2. Uniprint

employees were concerned about the meetings at the time "probably because of the appearance."

Bolyard Dep. 12:19-13:16. "There was wonder on what they were talking about." Id. at 14:8-9.

Pursuant to the RFP, "The primary point of contact for OSU will be John Maloney ...

Any bidder that initially contacts other OSU personnel directly, in writing, or by telephone,

without previous notification and approval will be disqualified from consideration."

Matthews's contacts with Gill-Parks violate the express terms of the RFP and should

automatically disqualify ComDoc's proposal from consideration under the RFP. Rather than

disqualifying ComDoc, OSU awarded the contract to it under a Memorandum of Understanding

dated on or about August 31, 2011.

OSU does not deny that these inappropriate contacts occurred. Instead, it takes the

position that the inappropriate contacts will only disqualify a vendor if an internal OSU

investigation concludes that the inappropriate contacts impacted the evaluation. Crawford Dep.

41:19-24.

G. ComDoc Awarded Contract that Drastically Differs from the RFP

In June 2011, OSU further narrowed the proposers to two - ComDoc and Gordon Flesch.

Dible Dep. 65:12-14. In early August 2011, OSU selected ComDoc as the winning bidder. Id. at

66:1-7; 68:17-21. During negotiations with ComDoc, several aspects of the RFP changed. Base

monthly minimums and a minimum 12-month placement were added to the ComDoc contract in

negotiations with ComDoc - after Gordon Flesch had been eliminated. Dible Dep. 75:17-76:4.

When OSU and ComDoc negotiated, however, ComDoc proposed the alternate pricing structure

that included monthly minimums. Dible Dep. 55:14-22.
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OSU admitted that as part of the negotiation phase, it was willing to accept changes to a

bid in order to get a lower overall price for the university - despite the fact that the RFP

specifically required firm pricing. Dible Dep. 29:8-19 ("Then at the end, if you can give me a

better price because of something else, why wouldn't I take it for the university's best

interests?"). After the RFP was issued and bidders submitted their bids, OSU used the

negotiation process to get "the right to talk to [the best bidder] further and ask [the best bidder]

additional questions to get a better price for the university." Dible Dep. 51:9-11. The

concessions that OSU received through negotiations with ComDoc resulted in overall cost

savings to OSU, but they were a result of material departures from the RFP. Evans Dep. 43:12-

44:20. As Evans explained, "[S]o in order to achieve the improvements in the agreement that we

sought, we also - we also agreed to - we agreed to some things that were requested by

ComDoc." Evans Dep. 45:22-46:1.

Following OSU's negotiations with ComDoc, ComDoc and OSU entered into an MOU,

purportedly based on ComDoc's RFP bid, but with several substantial changes. Namely, the

MOU afforded ComDoc a longer contractual term than provided by the RFP; the MOU did not

require co-terminus leases as required by the RFP; the MOU ensured monthly base minimums,

instead of the strict cost-per-click price established in the MOU; and the MOU established that

ComDoc would be the sole supplier of services for all OSU, even though the RFP and

addendums expressly stated that the contract under the RFP would not be exclusive. Dible Dep.

48:5-8; 71:10-23; 75:14-16. Additionally, OSU blended aspects of Options 2 and 3, essentially

creating a transition period into Option 3. Triplett 11:5-12:17, 21:20-22:1.

1. The MOU is Longer than the Term Included in the RFP

The terms of the MOU supersede the terms of the RFP. The MOU expands the 36 month

term of the RFP by including an additional4 month (120 day) "Roll Out Period" on the front end
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of the agreement. Huegel Dep. at 53:7-8; Triplett Dep. at 55:10-18; Mullins Dep. at 18:24-19:1.

The ultimate contract awarded to ComDoc, therefore, is four months longer than that described

by the RFP. Dible Dep. 71:10-23. ComDoc admitted that the "Roll Out Period" added value to

its contract. Matthews Dep. 41:1-4.

Delaying the ending date of the contract to December 31, 2015 means several hundred

additional units will be leased under the MOU than contemplated by the RFP because each unit

will be in place for an additional 4 months and additional units will be added to the contract

during the final 4 months of the program. These facts combine to significantly increase the

average per unit lease term, which is a major material change to the terms of the RFP that

substantially increases the value of the contract to the vendor, and therefore substantially lowers

the cost-per-copy rate a vendor would propose.

2. The MOUEmasculates the Co-Terminus Provisions of the RFP

The RFP contained a co-terminus provision, meaning that every copier leased under the

RFP would expire on the same day. This could result in a machine leased in month 34 of a 36

month lease being in place for only three months. Crawford Dep. 28:11-15. The MOU requires

a minimum unit placement of 12 months. Mullins 19:15-20. Thus, if a copier is in place for only

the last three months of the contract, OSU will be required to compensate ComDoc for an

additional 9 months for that machine. Crawford Dep. 28:16-19. OSU has the option of leasing

the copier for the additional 9 months or making a termination payment, but either way the co-

terminus nature of the RFP has been eviscerated. Crawford Dep. 29:12-21. The 12 month

minimum was requested by ComDoc, even though ComDoc and OSU were aware that the RFP

did not contain a minimum placement period and that this was a material change from the RFP.

Matthews Dep. 38:23-39:1; 40:7-9; Gill-Parks Dep. 22:3-14; Dible Dep. 75:14-16. OSU

explained that giving up the co-terminus lease requirement and agreeing to a 12-month minimum
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lease in the MOU after negotiations with ComDoc "was something that we gave up in order to

get some of the things that we wanted." Evans Dep. 46:12-13. ComDoc admitted that the

addition of the 12-month minimum added value to ComDoc under the MOU. Matthews Dep. at

40-:17-21. OSU admitted this change was a benefit to ComDoc. Mullins 19:21-23. OSU,

however, couldn't identify a benefit to the increased length of the contract term - any more than

it "was a concession on our part that in exchange for which we got some things that we wanted."

Evans Dep. 56:13-20.

3. The MOU Guarantees Monthly Minimum Volumes

Unlike the RFP, the MOU contains a monthly minimum volume for each unit. Crawford

Dep. 23:8-17; Mullins Dep. 18:20-22. The RFP did not allow the submission of bids based upon

monthly minimum volumes. Huegel Dep. at 20:1-2; Gill-Parks Dep. at 42:3-7. In fact, OSU

admits those proposers bidding under the RFP "responded to a cost-per-click RFP." Huegel

Dep. at 20:1-2. "When we wrote the RFP, we were writing it as a true cost-per-page contract so

that the customers are only charged for what they use. ... If you get a good price on the cost per

page and you're only paying for what you're using, you will save." Triplett Dep. 53:15-53:2.

But, when negotiating the MOU with ComDoc, the university altered the terms of the RFP and

created minimums at ComDoc's request. Huegel Dep. at 20:13; Matthews Dep. 37:3-7; Dible

Dep. 38:19-39:12. OSU never discussed minimum allowance with any other bidder to the RFP.

Dible Dep. at 43:15-17. Dible admitted that the guaranteed minimum was "a different model

than the price per click." Id. at 48:5-8. OSU admitted this change benefitted ComDoc. Mullins

19:9. For the university, one major benefit of the minimum monthly volume had nothing to do

with pricing; minimum monthly volume was simply a concession when OSU "asked for a lot and

[] got many things in negotiations." Evans Dep. 54:15-17. One OSU employee claimed monthly

minimums were included "so that we got additional price concessions," but could not quantify
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the amount because "the price concessions are all rolled up in all the negotiations." Crawford

Dep. 25:21-22, 26:22-23.

Importantly, the decision to add minimum monthly volumes to the contract was not made

until after ComDoc had been selected and negotiations to finalize the MOU began. Huegel Dep.

at 25:5-19. Monthly minimum volume is a boon for a vendor because it creates a guaranteed

minimum return on investment for the vendor. Without them, the vendor could be burdened

with the substantial expense of underutilization of a machine leased on a cost per page basis.

Crawford Dep. 25:22-26:19. The significance of this change cannot be overstated.

4. OSU Mandates All University Departments Must Lease fi^om ComDoc

OSU has elected mandate that all OSU departments lease copier equipment from

ComDoc. This represents a material change from the RFP that stated that OSU would not

impose exclusivity upon its departments. The original RFP was not as mandated RFP; it did not

mandate that every department in the university use the vendor selected through the bidding

process. Dible Dep. 13:3-9; 24:9; 26:10-17. As Dible explained, "[The RFP] did not state that

[the winning bidder] was going to be mandated ..." Id. at 18:15-16. In fact, in response to

questions from multiple vendors, OSU expressly informed vendors prior to the proposal

submissions that the contract would not be mandated. Triplett Dep. 23:23-24:5. This was yet

another change that benefitted the vendor. Mullins Dep. 19:24-20:5.

Tom Crawford, OSU's Director of Purchasing, intended to impose a mandate even before

the RFP was issued. "As the Director of Purchasing, for two years I had been saying I had

wanted that contract mandated." Crawford Dep. 15:20-22. A mandate can drive additional cost

savings because "typically, the more business we can give a vendor, the lower the cost."

Crawford Dep. 16:14-16, 17:19-20. When asked if there is a process that OSU employs to
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determine the cost savings of imposing the mandate, Crawford concisely stated, "Yes. It's the

bid process, usually." Crawford Dep. 17:21-18:1.

OSU could have included an option in RFP for pricing based upon a mandate. Crawford

Dep. 18:2-6. This way, each vendor could have expressly told OSU the discount the vendor

would offer in order to obtain a monopoly over OSU business. Crawford Dep. 18:7-10. The

evaluation committee might have had to obtain final approval from senior management to

impose the mandate, but that is not reason for OSU to not include a mandate option in the RFP.

Crawford Dep. 18:23-19:8. This is particularly the case here, where the Director of Purchasing

had desired to rnandate this contract for two years prior to issuing the RFP. Crawford Dep.

15:20-22, 22:13-18.

ComDoc admitted that the mandate added value to the vendor supplying services under

the MOU. Matthews Dep. 41:5-7; 41:24-42:3). OSU also admitted that a mandate drives down

pricing. Crawford Dep. 16:14-16, 17:19-20, 22:19-23:7. Had the RFP included an option for

exclusivity, other proposers-including MOM-would have submitted substantially lower bids.

Id. As a result of this major material change, the RFP must be rebid. More remarkable yet, OSU

did not solicit or obtain a single concession or price reduction from ComDoc for mandating the

contract. Crawford Dep. 33:8-1 l.

As a result of the several major materials changes described above, the MOU is an

agreement wholly different than the RFP. No vendor other than ComDoc was permitted to

submit proposals for terms substantially similar to those contained in the MOU. Had the other

proposers, including MOM, been given the opportunity to submit proposals based upon the terms

of the MOU, ComDoc would not have been the lowest or best bidder.
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H. OSU Refuses to Rescind MOU

MOM formally protested the contract award to ComDoc. MOM informed OSU of

ComDoc's violation of the RFP process, and of the multiple material changes between the RFP

and the MOU, all of which should result in the contract being rebid.

OSU responded to MOM's protest via letter dated September 22, 2011. OSU refused to

delay implementation of the MOU or to vacate the award. OSU acknowledged "The contract

resulting from the RFP award did change somewhat in the areas noted by MOM (modification to

the co-terminus period; extension of launch period; monthly minimum payments based on small

percentage of current volume), but such modifications were in exchange for concessions during

the negotiation process." OSU never identified what "concessions" were made, nor why other

vendors were not given the opportunity to state which concessions they would offer in exchange

for these numerous material changes.

Despite acknowledging these multiple material changes, OSU denied MOM's protest and

refused to reissue the RFP. OSU blamed MOM for not being prescient. "The claim that MOM

did not have an opportunity to submit a bid based upon the final MOU terms is not correct.

MOM could have proposed any alternative service model they wanted, priced however they

wanted, including as described in the [MOU]. MOM chose not to submit such alternative

proposal and submitted another alternative." In other words, MOM should have anticipated

every material change OSU might have made, and submitted multiple alternative bids to cover

every possibility. Under OSU's theory, the actual RFP is rendered meaningless. The abuse of

discretion OSU exhibited in the RFP process is basis for the rescission of the agreement, and the

issuance of a new RFP.
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III. LEGAL ANALYSIS

The status quo should be maintained until this case is resolved. OSU currently relies

upon multiple vendors, including MOM, Gordon Flesch, Xerox Direct, and ComDoc to provide

cost-per-copy services to the University. ComDoc should not be permitted to further benefit at

the expense of Plaintiff based on an RFP process which was fundamentally flawed, and likely

tainted. Plaintiff is suffering the potentially non-compensable damage of the termination of

hundreds of equipment leases, and the reputational damage of losing a major customer.

A. Le^al Standard for the Issuance of Injunctive Relief

Under Ohio law, this Court must consider and balance the following four factors in

deciding whether to grant injunctive relief: (1) the probability of the plaintiff s success on the

merits; (2) whether the issuance of the injunction is necessary to prevent irreparable harm; (3)

the injury caused to others by granting injunctive relief; and (4) whether the public interest will

be served by granting such relief. Frisch's Restaurant v. Shoney's, 759 F.2d 1261, 1263 (6th

Cir. 1985); see also Proctor & Gamble Co. v. Stoneham, 140 Ohio App.3d 260, 267, 747 N.E.2d

268 (2000), Convergys v. Tackman, 169 Ohio App.3d 665, 666, 864 N.E.2d 145 (2006), Thomas

J. Dyer Co. v. Franklin Cty. Convention Facility Auth., 61 Ohio Misc. 2d 132, 133-34, 575

N.E.2d 532, 533 (Franklin Cty. C.P. 1990); Diamond Co. v. Gentry Acquisition Corp., 48 Ohio

Misc. 2d l, 2, 531 N.E.2d 777, 778-779 (Cuyahoga Cty. C.P. 1988); Dodd v. Rue, 64 Ohio Misc.

21, 27-28, 15 Ohio Op.3d 196, 200 (Hamilton Cty. C.P. 1979).

These four factors do not serve as a litmus test for awarding injunctive relief. Rather,

they should be balanced by the Court in order to determine whether injunctive relief is justified.

The four factors "do not establish a rigid and comprehensive test for determining the

appropriateness of injunctive relief; rather, they are factors to be balanced, not the prerequisites

that must be met." Frisch's Restaurant, 759 F.2d at 1263. For example, if the likelihood of the
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success on the merits is substantial, then the probability of irreparable harm need not be as great

in order to warrant injunctive relief. Id.

In the present case, MOM requests an injunction prohibiting OSU from moving further

forward with the contract it has entered with ComDoc. Injunctive relief is appropriate because

additional implementation of the contract will change the status quo by allowing OSU to

continue to act on its improper award of the contract to ComDoc. Intervention by the Court at

this phase will protect the status quo without causing undue injury to OSU or third parties.

MOM is highly likely to succeed on the merits. OSU's abandonment of its evaluation

criteria-under which OSU determined MOM to be "the best overall bidder"^ombined with

the multiple changes from the RFP to the contract all of which favored ComDoc-nullified the

RFP process. OSU's actions are equivalent to awarding a contract for oranges based upon a bid

for apples after placing a thumb on the scale. If OSU wants to purchase oranges, it must issue an

RFP for oranges. Similarly, if OSU wants to contract for a mandatory, exclusive, monthly-

minimum priced, minimum lease period, copier/printer vendor, it must issue an RFP for one. An

RFP for a non-exclusive, cost-per-copy contract, without any payment guaranties, is not

sufficient to select a vendor for the contract it awarded. Once the RFP process determined that

MOM was "the best overall bidder," OSU was not free to ignore its own evaluation criteria and

select a different vendor for a non-bid contract.

B. MOM Will Succeed in this Appeal

Under R.C. 2743.03, the Court of Claims "has exclusive, original jurisdiction of all civil

actions against the state." Additionally, the Revised Code grants the Court of Claims "full equity

powers in all actions within its jurisdiction." R.C. 2743.03(A)(1). As the Court emphasized in

its dismissal, the Court of Claims does not have original jurisdiction of "civil action[s] in which
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the sole relief the claimant seeks against the state is a declaratory judgment, injunctive relief, or

other equitable relief." Id. at 2743.03(A)(2).

Once a claimant requests monetary relief, even accompanied by a request for injunctive

relief, the Court of Claims has original and exclusive jurisdiction to hear both the claims

requesting monetary relief and those requesting injunctive relief. Ballengee v. Ohio Dept't of

Rehabilitation & Correction (1996), 79 Ohio Misc. 2d 69, 670 N.E.2d 1383, 1386 ("attaching a

prayer for monetary relief places the action properly before the Court of Claims"); State ex rel.

Ferguson v. Shoemaker (1975), 45 Ohio App. 83, 96 ("A direct action on a contract with the

state, seeking monetary relief from the State, must be commenced and prosecuted in the Court of

Claims and cannot be brought in the Court of Common Pleas.") The Court of Claims is the sole

forum for claims against the state when money damages are involved, even if the party seeking

money damages also seeks some form of equitable relief from the state. Morning View Care Ctr.

v. Ohio Dep't of Job & Family Svcs., 2004 Ohio 6073, at ¶23, citing Boggs v. State (1983), 8

Ohio St. 3d 15, 8 O.B.R. 84, 455 N.E.2d 1286 and Friedman v. Johnson (1985), 18 Ohio St. 3d

85, 18 O.B.R. 122, 480 N.E.2d 82. Even when a party does not affirmatively plead monetary

damages, but is otherwise entitled to claim monetary damages, the Court of Claims retains

exclusive jurisdiction and should not dismiss a plaintiff's complaint. A.F.S.GM.E. v. Blue Cross

(1979), 64 Ohio App. 2d 262, 267, 414 N.E.2d 435 ("Plaintiffs failure to expressly pray for

monetary damages is not a defect in their complaint for which the complaint should be

dismissed.")

The Court of Claims dismissal fails to recognize MOM's patent request for monetary

damages. Not only did MOM specifically allege breach of contract, a claim for which the Court
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of Claims has exclusive jurisdiction, but MOM also specifically requested monetary damages.

The request for relief portion of the Complaint specifically reads:

IV. Damages against OSU in excess of $25,000 on Count II;

V. Damages in the amount of MOM's proposal preparation costs;

and,

VI. All such further relief as this Court deems just and equitable.

Therefore, MOM's request for monetary damages in relation to OSU's breach of contract

sufficiently establishes the Court of Claims jurisdiction to hear the case. Because MOM has

properly sought both monetary damages and other equitable relief, this Court has jurisdiction to

hear MOM's claims and issue the appropriate relief. Therefore, the dismissal for lack of subject

matter jurisdiction was not proper.

C. MOM Will Succeed on the Merits on Remand

To prevail on a complaint seeking injunctive relief with respect to the award of a public

contract, the moving party must prove by clear and convincing evidence: 1) that the award

constituted an abuse of discretion and 2) the award resulted in some tangible harm to the public

in general or to the contractor individually. See Rein Construction Co. v. Trumbull County Bd. of

Commissioners (2005), 138 Ohio App.3d 622, 631, 741 N.E.2d 979.

There were multiple fatal flaws to the RFP. A member of the Evaluation Committee had

inappropriate contacts with ComDoc during the RFP process--calling the evenhandedness of the

process into question. OSU abandoned its evaluation criteria, under which MOM was "the best

overall bidder," in favor of Mark Evan's personal preferences for selecting a vendor based on

price alone. This criteria changed only after all of the bids were reviewed-a prohibited practice

in RFP processes. OSU's contract with ComDoc is so vastly different from the RFP terms and

conditions that the contract cannot be said to be mere modification of the RFP, but is an entirely
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different agreement. The MOU terms are so vastly more favorable to the vendor that MOM, and

likely every other vendor, would have bid significantly lower given the opportunity-which is

what RFPs are suppose to afford. The RFP was so riveted with errors that it must be reissued.

1. Inappropriate contact between Gill-Parks and Matthews

The RFP established that "The primary point of contact for OSU will be John Maloney.

... Any bidder that initially contacts other OSU personnel directly, in writing, or by telephone,

without previous notification and approval will be disqualified from consideration." Under the

RFP, disqualification under this provision is mandatory. No discretion is allowed. Recognizing

that establishing the contents of improper conversations may be difficult or impossible, this

provision of the RFP prohibits contact with even the appearance of impropriety.

"[T]he purpose of competitive bidding is to provide a fair and honest process for the

awarding of public contracts." Rein, 138 Ohio App. 3d 622, 629-30, 741 N.E.2d 979. Not only

is a"fair and honest process" free from actual impropriety, but also the appearance of

impropriety. "The appearance of a fair and impartial bidding process may be as important as the

reality of one." 2005 Ohio Op. Atty Gen. No. 29, 2005 Ohio AG LEXIS 34, *8. The bidding

process must maintain a public perception free from any indication of "favoritism, fraud, or

collusion." Danis Clarkco Landfill Co. v. Clark County Solid Waste Management District

(1995), 73 Ohio St.3d 590, 602, 643 N.E.2d 646. When impropriety is alleged the issue becomes

whether "the public's perception of the bidding process [will] be positive or negative." Rein,

138 Ohio App. 3d 622, 630, 741 N.E.2d 929, 985. "No amount of post-bidding explanation

regarding the harmlessness of the deviation will cure the appearance of some sort of

impropriety." Id. (emphasis added).

ComDoc and OSU violated the RFP protocol in a manner that requires OSU to disqualify

ComDoc as a proposer. A ComDoc representative, Bill Matthews, held multiple closed door
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meetings with Debbie Gill-Parks, a member of the Evaluation Committee, during the preparation

of the RFP and continuing through the proposal preparation, submission and evaluation periods.

Matthews entered the campus office of OSU's Debbie Gill-Parks for one-on-one meetings,

sometimes behind closed doors, on a repeated basis while the RFP was being prepared and

continuing through the bid evaluation period. Multiple OSU staff witnessed these meetings.

Uniprint employees Becky Triplett, Jeff Baggs and Steve Mullins each witnessed meetings on

multiple occasions. All questioned whether the RFP was being discussed. All agreed Matthews

had no legitimate business purpose to meet with Gill-Parks other than to discuss the RFP.

ComDoc maintained an office at the Uniprint facility on OSU's campus, but was only

responsible for about six machines on the entire campus. By contrast, MOM, which provided

750 machines on OSU's campus, held no meetings with Gill-Parks over the same time period.

Neither did Gordon Flesch or Xerox. ComDoc's small responsibility to the OSU campus for

these six machines in no way required multiple closed door meetings with Gill-Parks.

Although the contents of the closed door conversations is obviously unavailable, the

timing of the meetings violates the RFP procedures and suggests that the RFP was the subject of

discussion. Even more important, despite the numerous witnesses to these meetings, both Gill-

Parks and Matthews refused to offer an explanation of their meetings and instead completely

denied having any meetings. Thus their attempts to cover up their improper conduct could not

be any more clear. ComDoc's contact with Gill-Parks was clearly in violation of the ItFP

procedures.

As Gill-Parks' boss, OSU Vice President Mark Evans, forthrightly testified regarding the

meetings Gill-Parks held with Matthews:

If an individual is only-his only job was to represent ten units on campus, I
wouldn't expect [Gill-Parks] would meet with him very often - you know, rarely.
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Never, or almost never. So if someone said, you know, your hypothetical
question-then I would say, Well, there're not having meetings about the ten
devices. What are the meetings about?

Evans Dep. 70:10-71:2. This is precisely why the RFP must be reissued. The RFP prohibited

Gill-Parks' contacts with Matthews. At least three OSU employees independently witnessed

Gill-Parks meet with Matthews on multiple occasions-at least one time with the door closed.

Gill-Parks had no cause to meet with Matthews regarding day-to-day business-that was Becky

Triplett's responsibility. Moreover, because ComDoc only had 6 machines on campus, there

wasn't anything to talk about. Uniprint employees were concerned about the meetings and could

offer no explanation for them. Gill-Parks and Matthews deny the meetings even occurred. A

reasonable conclusion is that Gill-Parks was coaching Matthews on the RFP. The RFP requires

ComDoc's disqualification.

The appearance of impropriety here is unavoidable. "No amount of post-bidding

explanation regarding the harmlessness of the deviation will cure the appearance of some sort of

impropriety." Rein, 138 Ohio App. 3d 622, 630, 741 N.E.2d 929, 985. Even OSU Uniprint

employee's questioned whether their boss-Gill-Parks-was inappropriately -meeting with

Matthews to discuss the RFP. The OSU Associate Vice President to whom Gill-Parks reports,

when asked about this exact scenario stated his concern about the topics discussed in the

meeting. These meetings occurred during the proposal formulation and evaluation process.

These meetings leave the appearance that Gill-Parks was coaching her friend whom she had

brought on campus in violation of the previous RFP just a few months before. These contacts

require the RFP be reissued.

2. Evaluation crite^ia not followed

Under the Revised Code, "The request for proposals shall state the relative importance of

price and other evaluation factors." R.C. 125.071(B). Similarly, OSU procedures also demands:
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"E. Evaluation Criteria (assign weight values): The bid evaluation criterion summarizes the

measurable elements considered when evaluating vendor proposals. Each vendor is evaluated

relative to the evaluation criteria and ranked based on their overall ability to provide the products

and services as defined in the specifications. This process is the determining factor for

recommending awards and must be considered prior to issuance of the bid preparation

documentation." OSU Bid Preparation Form (emphasis added). OSU failed to comply with

R.C. 125.071(B) or the OSU purchasing policy by failing to establish and communicate in

advance of the proposal submission deadline the formula for evaluating bids and for assigning

weight values to the criterion. This failure to follow the Revised Code and OSU policy created a

scope creep, where OSU's method of evaluating the proposals changed to fit the committee

members desired results.

A court should find an abuse of discretion and enjoin a RFP process "where a bid

deviates from the specifications or instructions in such a way that the competitive nature of the

bidding process is destroyed, and a suit may enjoin the execution of a contract on that bid."

Forest Cty Land Group v. Ohio Dept. of Mental Health (1999), Summit Cty. App. Nos. 19079,

19080, 1999 Ohio App. LEXIS 1580, *6. Here, OSU admits that after it determined that MOM

was "the best overall bidder" in response to the RFP, OSU removed its qualitative criteria, and

focused solely on price. The Ohio Supreme Court has found this precise conduct to void an RFP

process. "Appellant [governmental agency] modified their requirements without notice. This

action tended to undermine the integrity of the competitive bidding process." Dayton ex rel.

Scandrick v. McGee (1981), 67 Ohio St. 2d 356, 359, 423 N.E.2d 1095.

The Supreme Court explained, "The evil here is ... that there are absolutely no

guidelines or established standards for deciding [what will] qualify as the `lowest and best' bid.
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Absent such standards, the bidding process becomes an uncharted desert, without landmarks or

guideposts, and subject to a[government] official's shifting definition of what constitutes `many

percentages.' Neither contractors nor the public are well served by such a situation." Id. at 360.

OSU had included in the RFP a list of evaluation criteria. It assigned relative weights to each

criterion prior to issuing the RFP. OSU evaluated the proposals according to the preset formula.

OSU determined that MOM was "the best overall bidder." All was well. Mark Evans then

decided that he preferred to weight the criteria differently, eliminated MOM from the award, and

OSU negotiated with ComDoc. Evans' decision to abandon the predetermined evaluation

formula because he did not like the result, was an abuse of discretion.

Evans' conduct here closely mirrors the conduct of a state official in another case were an

RFP award was vacated. Fouche v. Denihan (1990), 66 Ohio App.3d 113, 583 N.E.2d 453 The

State of Ohio issued an RFP for the Wayne County Deputy Registrar of Motor Vehicles. After

the bids were evaluated, the Registrar decided to emphasize different evaluation criteria than

listed in the RFP. Specifically, the Registrar preferred the office be located closer to the driver's

licensing bureau than to the title agency. The 10^` District Court of Appeals found the

modification of the evaluation criteria to be unacceptable. "No language in the RFP which

grants explicitly to the Registrar of the Bureau of Motor Vehicles the unbridled discretion to

regrade the proposals, change the weight given to the criteria after the fact, and choose the

deputy registrar based on this new criteria which is unknown both to the candidates and the

evaluators." Id at 118. Similarly, no language in the RFP granted Evans the authority to regard

the proposals, change the weight given to the criteria after the fact, and choose the vendor based

on this new criteria which was unknown to both the vendors the other evaluators.
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3. OSUFailed to Solicit Proposals for the Contract It Issued

OSU is an instrumentality of the State of Ohio governed by Chapter 3335 of the Revised

Code. The OSU Board of Trustees most recently set forth the purchasing policies applicable to

OSU in Board Resolution 2011-78. The Resolution provides in relevant part:

Except as provided below [in exceptions immaterial to this matter],
all equipment, materials, supplies, and services shall be purchased
through solicitation of competitive bids or proposals ... . Contracts
shall be awarded to the lowest responsible and responsive bidder.

Resolution 2011-78, ¶ 2. The use of the term shall connotes that compliance with the provision

is mandatory. The Resolution is designed to comport with R.C. 125.071, which is generally

applicable to State agencies and based on the same cost thresholds.

"The university [requires] that each employee involved in the expenditure of public

funds is held to the highest degree of public trust and will abide by the following: ... Grant all

competitive suppliers equal consideration insofar as state or federal statute and institutional

policy permit." OSU Purchasing Policy 2.21(III)(C)(4}.

The statute and OSU policies reflects an Ohio Supreme Court holding that an

instrumentality of the State can, under certain circumstances, adopt a RFP process. Anis Clarkco

Landfill Co. v. Clark Cty. Solid Waste Mgmt Dis. (1995), 73 Ohio St. 3d 590, 1995-Ohio-301,

653 N.E.2d 646. However, the instrumentality of the State "is under a legal obligation to deal in

good faith with bidders participating in its RFP process and must comply with the terms and

obligaiions it set forth in its RFP document." Id at 596. A court will enforce competitive

proposal processes to grant "the assurance of open and honest competition in bidding for public

contracts so as to save the public harmless, as well as bidders themselves, from any kind of

favoritism, fraud or collusion." Id. at 602. Moreover, a"Board ha[s] no discretion to waive

non-compliance with a specification where doing so would affect the amounts of the bids and
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give one bidder a competitive advantage over another. Rien Construction Co. v. Bd. of Trumbull

Cty. Commissioners (2000), 138 Ohio App.3d 622, 627, 741 N.E.2d 979. (enjoining county from

awarding contract to proposer whose proposal materially departed from the RFP requirements).

OSU officials and Bill Matthews of ComDoc all admitted that adding monthly minimum

copies, lengthening the contract term, eviscerating the co-terminus lease provisions, and

mandating the program financially benefited the vendor, and would drive down the cost

proposals. These changes to the very heart of the RFP were so significant that the vendors'

responses to the RFP bear no relationship to what they would have bid for the actual contract.

OSU policy requires that shall purchase services through competitive bidding. OSU didn't

competitively bid the services it purchased from ComDoc. What OSU did here amounted to the

cancellation of the original RFP and entering a contract with ComDoc without competitive

bidding.

Plaintiff will succeed on the merits of its claim that the OSU failed to comply with Ohio

law and OSU policy requiring it to solicit bids or proposals for the actual program it desires to

purchase. The contract here deviates to such an extent that the competitive nature of the process

was destroyed.

D. Issuance of the Iniunction is Necessary to Prevent Irreparable Harm

If an injunction is not granted maintaining the status quo, MOM will lose a major

governmental contract with OSU. The potential loss of a major government contract due to a

questionable bidding process constitutes irreparable harm. United Power Corp. v. U.S. Defense

MappingAgency (D.D.C 1990), 736 F.Supp. 354, 357-58.

In United Power Corp., the Defense Mapping Agency ("DMA") issued RFPs to furnish

certain equipment for use in computer rooms. The contract was to be awarded only to a"small

business." The successful bidder was later determined to not be a small business. DMA,
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nevertheless, decided not to cancel the contract. Although United Power had never contracted

with the DMA, the court held that the loss of a contract constitutes irreparable harm. The loss of

the large contract was so irreparable that the court declined to discuss possibility of success on

the merits. This RFP and resulting contract is for the lease of over 1500 copiers. When an

institution has several copiers, they are often referred to as a fleet. Comparatively speaking,

OSU's copier leases constitute multiple fleets-an entire navy. This multi-year contract is

valued at over a million dollars per year. The loss of this large contract constitutes irreparable

harm for any business.

In another similar case, Dairy Maid contracted with the United States Army to be the sole

provider of milk to United States military personnel in the Republic of Korea. Dairy Maid

Dairy, Inc. v. U.S. (E.D. Va. 1993), 837 F.Supp. 1370. The contract was a"major contract" for

Dairy Maid. The Army later issued a solicitation for bids to provide the milk and awarded the

contract to another bidder. Dairy Maid filed a post-award protest and requested injunctive relief.

The court held that loss of a major contract constitutes irreparable injury,3 and Dairy Maid was

awarded permanent injunctive relief. Notably, the Dairy Maid court rejected the Army's

argument that the public and military personnel would be harmed due to inadequate supply of

milk, since Dairy Maid was able and willing to continue to provide milk until resolution of the

protests.

Here, the contract with OSU is a major contract for MOM. Should MOM lose the

contract, it will be forced to cease its 20 year relationship with OSU, which will result in the

termination of over 750 equipment leases. Like in Dairy Maid, there is no harm to OSU if the

3 The court also held that the denial of a right to have a bid fairly and lawfully considered, as
well as the inability to recover monetary damages from a government entity, each separately
constitute irreparable injury.
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status quo anti is maintained because the copiers currently in place can remain in use until the

resolution of this matter.

Injunctive relief is particularly necessary in this case against a governmental entity

because lost profits are generally not available in suits against the government. See, Ha^dNives
.

Paving and Constr^., Inc. v. Niles (1994), 99 Ohio App. 3d 243, 247. Because Plaintiffs will not

be able to recover the profits they would have obtained had they been awarded the contract or if

their existing leases remained in place pending resolution of the case, injunctive relief is all the

more necessary. Id.

Additionally, Plaintiffs will suffer substantial, irreversible reputational harm if an

injunction is not granted. ComDoc has begun replacing MOM equipment with ComDoc

machines. Each MOM machine that is removed represents additional lost revenues for MOM.

Moreover, ComDoc has attempted to leverage the OSU contract to obtain business from other

universities and governmental entities throughout the State. This reputational injury can be

prevented only through the issuance of a preliminary injunction.

Issuance of an injunction is necessary to prevent the adverse action of forcing Plaintiff off

of OSU's campus when Plaintiff was not given an equal opportunity to bid for the services OSU

desires.

E. No Potential Injury to Others Outweighs the Need for the Iniunctive Relief

OSU will not be materially harmed by this injunction. OSU will continue to have

printers and copier in place under the existing contracts. ComDoc will not be unnecessarily

hanned as it is not entitled to the contract. Its contract is void. A short delay in the

implementation of its contract while this appeal is pending will not materially impact ComDoc.

Any delay caused to ComDoc is an insignificant harm compared to the harm to MOM of being
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forced to remove hundreds of machines while a competitor is granted exclusive mandatory

vendor status.

F. The Public Interest Will Be Served bY Enioining an Improper RFP

The public interest will be served by protecting against the awarding of public contracts

based upon improper evaluations. The public trusts that the government will be fair and

reasonable in awarding public contracts. Otherwise, waste and corruption will ensue. Here,

there is no question that OSU has abused the public trust by holding improper meeting with the

representative of a vendor who had no place on campus. OSU compounded this error by

abandoning its evaluation criteria to revoke MOM's status as "best overall bidder." OSU

completed the trifecta of RFP violations by entering a contract with substantive provisions that

were materially opposed to the terms of the RFP. Accordingly, the public interest compels the

issuance of the injunction.
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IV. CONCLUSION

For the foregoing reasons, MOM respectfully requests that this Court issue an injunction

prohibiting OSU from further implementing the ComDoc Contract or removing MOM copiers

from campus during the pendency of this appeal.
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This cause came to be heard on September 28, 2011, on plaintifYs motion for a

Temporary Restraining Order (TRO}. During the hearing, plaintiff withdrew its motion for

a TRO and the court granted plaintiffs oral motion to schedule an evidentiary hearing on

its motion for a preliminary injunction.

In the verified complaint, plaintiff alleges that defendant wrongfully awarded a

contract for the sale and service of office equipment in violation both of the published

procedures governing competitive bidding processes and relevant provisions of the Ohio

Revised Code. As a frustrated bidder, plaintiff seeks an order both restraining defendant

from executing the proposed contract and enjoining defendant to issue a new request for

proposal.

Under R.C. 2743.03{A}(2) the equitable jurisdiction of the Court of Claims is limited

as follows:

"If the cEaimant in a civil action as described in division (A)(1) of this section also files

a claim for a declaratory judgment, injunctive relief, or other equitable relief against the

state that arises out of the same circumstances that gave rise to the civil action described

in division (A)(1) of this section, the court of claims has exclusive, original jurisdiction to

hear and determine that claim in that civil action. This division does not affect, and shall

not be construed as affecting, the original jurisdiction of another courf of this state to hear

and determine a civil action in which the sole relief that the claimant seeks against the state

is a declaratory judgment, injunctive relief, or other equitable relief." (Emphasis added.)
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Pursuant to R.C. 2743.02(A}(1 }, the state waived its sovereign immunity and

consented "to be sued, and have its liability determined, in the court of claims created in

this chapter in accordance with the same rules of law applicable to suits between private

parties *"` *. To the extent that the state has previously consented to be sued, this chapfer

has no applicability." (Emphasis added.)

Plaintiff's complaint seeks injunctive relief. Indeed, the only monetary refief sought

by plaintiff is the recovery of expenses associated with preparing and submitting its bid.

"[W]hen a rnunicipality violates competitive-bidding laws in awarding a competitivefy bid

project, the rejected bidder cannot recover its lost profts as damages." Cementech, Inc. v.

Fair/awn,109 Ohio St.3d 475, 2006-Ohio-2991, ¶14. However, the Supreme Court of Ohio

has held "that when a rejected bidder establishes that a public authority violated state

competitive-bidding laws in awarding a public-improvement contract, that bidder may

recover reasonable bid-preparation costs as damages if that bidder promptly sought, but

was denied, injunctive relief and it is later determined that the bidder was wrongfully

rejected and injunctive relief is no ionger available." Meccon, Inc. v. Univ. of Akron,

126 Ohio St.3d 231, 2010-Ohio-3297, ¶13. (n Meccon, the court identified a"significant

distinguishing factor" in cases involving public-improvement contracts; "once the public-

improvement work commences or is completed, the rejected bidder will not be able to

perForm the public contract even if the bidder demonstrates that its bid was wrongfully

rejected." Id. a# ¶12, citing Cementech, supra, at ¶13.

R.C. 153.54 sets forth general provisions for state public improvements and

provides in pertinent part as follows:

°'(J) Fer the purposes of this section and sections 153.56, 153.57, and 153.571

[153.57.1j of the Revised Code, `public improvement,' ***[hasJ the same meaning0 as

in section 1311.25 of the Revised Code."

R.C. 1311.25(A) states:

"`Public improvement' means any construction, reconstruction, improvement,

enlargement, alteration, demolition, orrepairof a building, highway, drainage system, water
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system, road, street, alley, sewer, ditch, sewagedisposal plant, waterworks, and anyother

structure or work of any nature by a public authority."

As stated above, plaintiff alieges that defendant wrongfu(ly awarded a contract for

the sale and service of office equipment. Indeed, at the TRO hearing, counsel for plaintiff

conceded that this action does not involve a public-improvement contract.

Civ.R. 12{H)(3) provides that "[w]henever it appears by suggestion of the parties or

otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the

action."

For the foregoing reasons, the motion for a preliminary injunction is DENIED and

plaintiffs complaint is DISMISSED due to lack of subject matter jurisdiction. All other

pending motions are DENIED as moot. Court costs are assessed against plaintiff. The

clerk shall serve upon all parties notice of this judgment and its date of entry upon the

journal.
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IN THE COURT OF APPFAIS OF OHIO ^^ AU^ -9 Py 12:CL^ V^ 43
TENTH APPELLATE DISI'RICT ^h n^ r ^1t^TS

Modern OHìoe Methods, Inc., .

Plaintiff Appellant, .

^. . No. ^iAP-ioi2
(GC. Na ^oi^-^i4Z4}

'I^e Ohio S^ate University,

Defendant Appellee.
(ACCELBRATED C^ALENDAR^

D E C I S I O N

Rendered on August g. zois

Keatin,p Meurhinp dt JKtelarmp PLL, Jaseph L^ T}rn^th, Jr. and
C.hcrrtes M. Miller, for appellant.

Michad D^e1N^ne, Attorney General, Cnrig Bc^rr^cry and
Jamea B. Rook, for appellee.

APPFAL frnm the Court of Claims of Ohio

CANNOR, J.
{^ 1^ Plaintiff^ppellant, Modern Offiee Methoda, Inc. ("MOM"), appr^ls from a

judgment eutry entered by the Gburt of Claims of Ohio dismissing MOM's aomplaint

against defendant-appellee. 'ri^e Ohio State University ("OStJ"), r'e9uestin8 dedaratot^'

and injunctive relief, a^ v^ ►ell aa n^oneta^► d®-na,g^, due to laew of aubje^-snatte*

juriadiction. Because we find the dismisea! af the o^mplaint was proper, wae afi ìrm.

(^ 2) MOM is an Ohio business dealing in offiae equipment sales and leasing.

OSU is an instrumentality of the stete of Ohio. MOM has a business relationship with

OSU and has been aerving OSU for more than so y^ra At the time of the filing of the

oomplaint, MOM lea,sed approximatellr ^o multi-fundional machines to OSU. On
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January ig, ^oii, OSU issued a"request for proposal" ("RFP") n,. uesting pr+opo^sals for

the lease and maintenanoe of approximately i,iao multi-func*ional deviaes csipable of

printing, copying, ac^nniqg and faxing. and for the n^sintenanae oF up to an additional

4,Soo multi-functional devioes, as well as 33i faraimilea 'I^e RFP pro^►ided three options

fior responding. ^ propnser oould respond under any of the three options or all of the

options.
{^ 3} MOM submitted a proposal but was not selected as the suocessful

responder. MOM's priang propasal was approximately $^,ooo,ooo more than the

seoond ]ow responder and approximately $i,aoo,ooo higher than that of ComDoc, Inc.

("ComDoc"), who was ultimately the suacessful r+esponder.

^ 4; MOM cantends that its submitted bid made several speafic assumptions as

to the pricing and the term of the oontract with OSU and claims its bid would ha^e been

different if thare assumptions changed. Because the oontract awarded to ComDoc

oontained terms substantially and materiaUy different from thase set forth in the RFP,

and becsuse the memon^ndum of unden^tanding executed betw^een OSU and ComDoc

allowed for the early termination of existing leases (induding devioes leased from MOM)

if it would n^ult in a aust sa^►ing^ to OSU, MOM forn^ally protest^ed the award of the

aorrtract to ComDoc, claiming it violated the RFP prooess. Because of the numerous

material changes between the RFP and the memorandum of understandiog, MOM argued

the oontract should be re-bid. However, OSU denied the pn^test and refused to re-issue

the RFP.

{^ 5} Consequentlyr, on September 26, ^oYi, in the Court af Claims of Ohio, MOM

filed a verified oomplaint for darnages, declaretary judgment, and injuncti^re relief,

asserting the following three causes of action: (i) dedaratory judgment-Miolation of

oompetitive sealed proposal peoaedu^; (3} breach of a^ntract; and (g) injunctie^e relief.

On that same date, MOM filed a motion for preliminary injunction. A hearing was

scheduled by the court for a temporary restraining order and it was set to take place on

September z8, soii. On that date, during the oourse of the hearing, MOM withdrew its

motion for a temporary restraining order and orally mwed the court to set an evidentiary
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hearing on its motion for a preliminary injunction. The Court of Claims scheduled that

hesrir^g for October i^}so, 2oii.

^ 6} On October ii, ^oti, OS[) filed a aombined nwtion to dismiss, motion for

summary judgment, and memorandum aontra to MOM's request fvr injuncti^ ►e relief and

motion for preliminary injunction. On October i8, ^oii, MOM and OSU filed a joint

motion to aontinue the October ig-2o, ^oii hearing date for MOM's preliminary

injunction. On that sa,me date, the Court of Claims filed an entry of dismiseal, dismissing

MOM's oamplaint on the grounds that the oourt lacked subjeet-matter jura^dic.tion.

Wrthin that same entry^ the Court of Clsims denied MOM's motion for a pneliminary

injunrxion and oollectiv^ely denied all other pendir^g motions as moot.

{^ 7} On Odober 20, ^oii, MOM filed a motion for reoonsideration. On

Nrnrember 2, zoii, OSU filed its memorandum aontra. On No^ember 8, soii. MOM filed

a repl^►. On No^rember ^, 2oii, the Court of Claims filed an entry denying MOM's motion

for reaonsideration. This timely appeal now foUow$ in which MOM aseerts iwo

asslgnments of error for our re^iew:

I. The Court of Claims erned when it di8misaed the complaint,
sua sponte, for lack of jurisdiction.

II. The Court of Claims en^ed when it refused to consider
Plaintiff-Appellant's motion for reaonsideration.

{^ 8} "An appellate aourt nrviews an appeal of a dismissal for lack of subject-

matter jurisdiction under a de novo standard of nwiew." G7rabte v. Obio D^ept. of Yourh

Seivs., ioth Dist. No. ogAPigi, ^oio-0hio-^88,18. Gtiv.R iz(Bxi} permits dismissal of

the aomplaint where the trial oourt lacks jura,diction over the subject matter of the action.

Gui!lory v. Ohio Dept. o^Rehab. 8^ Corr., ioth Dist. No. oyAP-86i, 2oo8-0hio-2299,16.

'°'n"he standard €or deter^ning a v^.R. a^^)(i^ Yr-rotion to dismiss for lark of subjeet

matter jurisdiction is whether the oomplaint states any cause of adion c:o^gnizable in the

torum." t^niv. of Toledo v. Ohio State 6mp. Relations Bd., ioth Dist. No. iiAP,834, soi2-

Ohio-^364, 1 S, citing [^nable at'^ 8. "Subject-matter jurisdiction relates to the proper

forum f^nr an entire class of cases, not the particular facts of an individual case." Rowe!! v.

Smith, ioth Dist. No. ioAP-675, sozi-Ohio-28oq.117^ ^ir,g St+Q[^e v. S^uiger, ^ Ohio
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APp^ 456. 4^ (gth Dist.igg8). "A trial oourt has subject-matter jurisdiction aver a o^se

if it has the statutory or oonstitutional pawer to adjudicate the c^se." Rortnanik v.

Coope►'. 395 Ohb APP^ T9o, zoii-0hio-56i7,1 ^(loth Dist.), ating Protts v. Nurtey,

io2 ^hio St,gd 8i, 2oo4-0hio-ig8o,1 ii.

{^ 9} A motion to dismiss under Civ.R ts(B)(6) for failure to state a claim is

procedural and tests the sufficiency of the aomplaint. VolLers-Klarich v. Middtetomn

Mgt., Inc., iz5 Ohio St.3d 494, 2oio-Ohio-2o57,1 ii, citing Assn. for the Defiense of tl:e

Warsl^ington Looa[ Schoo! Dist. v. Kiger, 4s Ohio St.gd ii6, ti7 (^989}; Stnte ex rel.

Hanson v. Gaernsey G`ty. Bd. of Cbmmrs., 65 Dhio St.3d 545. 548 (igg2). Dismi^al for

failure to state a claim upon which relief can be granted is proper if, after ali fadval

alle8ations are prPSUmed to be true and all reasanable inferences are made in fava ►r of the

non-moving party, it eppears beyond doubt from the oomplaint that the plaintiff oould

prove no set of facts wananting the requested relief. Stat^e ex r^el. T^rner v. Houk, ^^

Ohio St.3d 56i, zoo^-0hio-8i4, 7 5: O^^'+M v Univ. Cbmmunity Tenants Union, InG, 42

Qhio St.2d 242, syllabus (ig^). A oourt of appeals reviews the dismissal of a complaint

pun^usnt to Civ.R ^(B)(6) under a de naw standard. Wovds u. Riverside Methodist

Hosp., ioth Dist. No. iu^P-68g, 2oiz-0hio-3i39,1 g. The principles oontrolling a Civ.R

i2(B)(b) motion to dismi,ss fvr failure to state a daim are similar to tho®e governing a

Civ.R is(Bxi) motion to dismiss for lack of subject-matter jurisdidion. B[ankenship v.

[,^ncinnati Mitacron Chems., InG, 6g Ohio St.sd bo8, bio {ig82) (averruled in part on

other grounds); Gambee v. Gmrebee, 2d Dist. No. 82-^C^ ►-45 (Aug. ii, tg8^.

{^ t0} '"Irie Court of Claims is a oourt of limited juriadiction." TN^ndsor No^e,

Inc. u. Ohio Dept. of Job and Farr:ily Serus., ioth Dist. No. i^AP-gfrl, soii-0hio-645g,

^ ig. The Court of Claims has exdusive jurigdiction aver avil8^ctions against the state for

^non^ damagea sounding in ls^:. RC. 2^q8.o2 and 294i.o^; ^a o^ Wandsor d^1oa^ at

t i5. "RG 2748.03(^(2) provides that wben a claim for a declaratory jud^ment.

injunctive relief, or other equitable relief a^inst the state arises out of the same

circumstanc^es giving rise to a civil ad'an o+rer which the Court of Claims otherwise would

have jurisdiction, the Court of Claims has exclusive, original jurisdiction to hear and

determine that claim." heterim He^altlu^ar^e of Cotumbvs, InG v. Ghio Dept. ofAdmin.
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5erus., ioth Dist No. o^AP-747, ^^hio-2s86, '^ ^, citing FMedman r^. Johrtson, i8

Oh io StSd 8^, 87 t1985)•

i111 { While the Caurt of Claims specifically stated it was dismissing this c^se,

purauant to its authority under Civ.R i^(H^), due to lack of subject-matter jurisdiction,

the trtal oourt did so af^er reviewing the tegitimacy of MOM's claim for monetary

damages, besed upon Meoavn, Inc, u. IJnfu. ojAkr^on, is6 Ohio St.Sd ?31, Zoio-Ohio-

3^g7, and subsequently determining MOM oauld not rety on Meaoon's principles in this

case to aAege a monetary damages claim.^ Because the Court of Claims has jurisdiction to

hear claims for declaratory and injunctive relief where there is also a daim for money

damages arising out of the same ciraimstances g,iving tve to a civil action over which it

crtherwise has jurigdiction, and because the instant oomplaint alleg^es such causeg of

action, the complaint states cs,use$ of acxion co^tiaable in the [orum ;j it properly at:ts

forth a claim for money dantages. However, if MOM can pt^ove no set of facts entitiittg it

to reoover money dameBes, the mmplaint fails to state a claim upon which relief can be

granted, and aansequetrtly, without a proper daim for damages, the Court of Claims lacks

subject-matter jurisdiction to hear the other causes of action.

{^ 1Z} Theretore, because the two are interlwined, we approach this case under a

combined failure to state a daim anelysis and under a lack of aubject-matter jurisdiction

anelysis. 71te purpose of our analysis is not to decide the factual issues presented in the

oomplaint, but rather to determine whether the fiacts elone are sufficient to survive a

challenge under Civ.R ^2(B)(i) andJor (6).

^ 13} As stated above, because MOM's claims for declaratory and injunctive

relief can only be putsued in the Court of Claints if iffi daim for money damag^es and/or its

bt^each of contract claim can be putsued in the Court of Claims, a determination that

MOM ha$ failed t© ^ite a le^,aE daim for breach of cantrar.t, throuSh t"rhich I^!l3k1

purportedlp asserts a claim for money datnages, and a determination that MOM cannot

^ OSU tiWd a oomhined "Motbn to t^tnim. Matioo for S^tmmary Jud,^txrtt and Manorartdum t7oatra to
l'laatti^'+S Roqueat fnr lqjunc^fve Re3kf and Motion far Ptr]iminary lqjutrc3bn^ which pnecap"ttatad the Rling
of the (aourt of Claimd Octoher t8. ^ot t judgntettt crnry di^mis^ing the sctioa In Its modort, ^3U moved for
^li^tnissa! putsusnt to CIv.R s^(13xi1. {t3x6), and [Bx7), and furthcr alle^cd faIIut+e to state a claim upon
which :dief msy he grunted, slthoush fts spcatic ^egttmettts dltkr ftom the uhtmrte fltd.ing^ of t6e Court of
Qaim^. ALtentativel^►^ OSU ^bo r^equestod summary jud^teat purat^rit to Crv.R y6.
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e^ a e]ai^n ^for money damages via a Te4uest for bid-preparation coats, ie fatal to the

}wrsuit of thts con►p^aint in the Court of G^aima. 'I"herefare, vve begin by analyaing MQM's

claim for br^eech of contrac^t.
^ 1^^ In this ca^ of action, MOM alle;g^es that the RFP oonstituted an offet of a

oontr^ ^y OSt! ta subinit pm^poea#s undec the terrns vf the RFP snd that MOM aa^Pted

the ptntract hy sulnriitting a propoaei- I^iOM furthe,r alleges ^U br^ched the aonttact

by awarding it to ComDoc when MOM would have k^een the be$t bidder, if the RPP had

^n cot^^tsbent with the tnemorandum of understanding. Bec:auae ihe awarding of the

oontTaet to CmnDac +^rss imp'oper, D+IOM arguea its de^rioes ehoukl n'^t be rePlBCed `'"'^th

the loea in revenue
ComDoc devives. In addition, M(^M alleges it w^l be dam^d 1aY

e;^cpected 'rF its devic^s are remwed $nd replaaetl with ComDoc devices.
^ y3} ^''[e]^sent'tat el^ements of a ccntraet indude an offer, acx:eQtance.

^^m,^#^1 c^,paai,t3r, conaiderativn (the bar^ined for le,^a1 benefit and/or detnment), a

manifestation of tnutval a^t and leg^litY of obj^ct and of eon^deration: " l^tlia ►^s v.

(^m^1,13s Ohio 5t.^d ^^7. ^oi^-0hio^jo,'^ iq^ qu^^ 1^oste^ik v. Hetper, gb Ohio
ition thst a co^rtsact

^t^d s, aoo2-0hio-a985,'^ i6. ^lOM cites no suthorita ► for its propos'

. is created by responding to an RFP when the respondar Es ^rot ultimately a'wardal the

aontrad.
the proposal of ^omDoc^ tb) I^iere, the facta as alleged sre that OSU +aia^epted

1 to i^6U. theand awnrded it a eontracx. Although MOM offered or pn^e^rtad a ProPoe^

propoaal was reje+r#ed b^r 06U and it declined ta award a c:antrsct to 1VI4M. Tfius, no

eontract was created. F^^th^om^ the 'Standard Inahvc^ions and Informttion°

contained within the "Request for Proposal Na ii-5i6^gro6AA-JSM," which is attac.hed

to i^ilOM'a comptaint as exhibit A states, in relen+snt part, as tollows:

6. Un^^e^l^y I^ta: Univar^ity ve^r^es the right to e^ejeet
all, some, or none of the ret^ei' ►►ed ProPo^1a''' #^

?. Eveluation: ,^f un awctr^d o^ a^r^^ !s mude, ths Bidder
v;rhqae pioposa}, in the sole opinion of the Univ+ersitY.
represents the best otie^rail value to the Univeisity. erri!! be

s+elect^ed. Factors whieh determine the award u^c]uding
hut aot limited to: the Pra ►

^ ^^ the Bid^d^e .̂''s pa+odus^^^tions in the inquitr^; €I ty
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rm the aontred^; andor ^: Sidde^s ability to p^
Bidder's ge^r'al rt^onsib^'^ity as ^n^ bY ^
p^rf^rmance. Althotigh re{ativ^e, pt'K:e. wil! not be the sole
a^ermimn^ factor ^n awar+d of the ag,ree^inerit.

7

(Empltasis edded.^ , and MOM has txrt pres"ented
{^ !7) ^ stete^d a6ati^e, we are aware of na authority ueat (or

^n response to a re^
any, whir.fi e^stabiisl^s th^t tt^e su6tztission of e propo^ .

a cotitrecx whictt ^s then br^c^sd ^^ e^ritra^ct is
Pro►P^ti, vi^ttfiont ntoce, cret^s See genenaii^, Dar^is
^ucrrded ta a d^;^^f ^nder pursuant ta tt^e RFP pcocess.

Ctarlaav Lanc^I! Gb. u. dark Cty. Soti^ Wsisre Mgt. Dist . 73 Ohio St.3d $90 {1995)^ foY an

,rooees to eoliclt propoasls ana
i[iusk^t+on vf the RFP proc,'ess tthe district's use of an RFP p^^^^ ^ing to the

` #tana with t1^a ^eoaea^. ^ ^ereafler entar xnto ne^tza ^
c^ alth zts roroess was ^ern^ ^ a dif^rent

e^cuE^vn of a oontr+a^ct was nphel . o^ ^ P
i 09U`s pror^4 whic^r provides 03t3 ^with tho

ststuCory a^eme than that g^overn n8 n the ro
diecretiot^ to estabiish purchasir^g pa^eS)• C^trary to MOM's asaerlio , p P^$

submitted by MOM (#I^e unsuc^ea^ful ^^r) are not a a ►ntract. Aflcat+ding to the

pt^o^ set forth by 05U, the aant^act is to be a^vtiated snid awarded c^' the buider ^s

^^^' a br^ch of an(^ 18j Notably, MOM's breacb af contrect adion does nat a!leg^e

exi8ting contract. e.g., the oomplaint does not ailegee the breach af a aoritraat betweE^e 06U

and IVtOM ^for devicps that OSU is und,er cor^tract to lease ftom iviOM and no such
mt, ers is T+e4uired pur,eu^nt to t^v.R io(D).

aontract is attacfied to MOM'fi a^mPla` ^natin,g any
Furtherrnore. there is no daim that OSU is premature^+ and ^e8aur

•m aile^ the crestion of a
ex^stin^ leaaes with MOM. Insread, the aampla^ m^Y
aanrrad via MOIwt's act af responding to 03U`s RFP. which we havc detezmined doea not

exist unde^ ^5^: mt^tra..̂ : psi3!s^ple^

. • Dac^menta attaehed oa the e+omp[eint rcan bc car^slde^'ed in a^etyen8 a anotlon to ^ni^a tor fiasllure m
[^t. No. ^SM^^o.S. ^6io-^4^^t, ^ 34* a^^A^m°rr a W^ic^

st^tc a d̂,.êur^►. ^e^ldl^alCa a..G^rrin^, 7^ r^^., ^ ^d S"tate e^r rd ^ y Fy+a^r+ Cty. Be^. 4f

^^ ^ ^1^11

^ `^^^ ^9^O.^j^l7 is^l+" ^e ^
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{^ 1g} Ba,$ec} uQvn th+^ i~or+e^ding. we find MOD+1 has fa^led to state a claitm f^

breech o^f +^osttrad and, as a oonseque^e. is nc^t e^itled to monetary damag^es on that

claim.
^ 20} Iitext, we anal^e MOM's claun for mcrostat7 ► damages Pursuant to its

demand fvr bid-preparatian casts- OSU argues that tfie only way MOM can ^^' bsd

preparatwn ooats is by eztendiqg the prindple aet farth in llfeocor+, wh^► i""^^''^^

public-impr+tri+ement construc;tion project, t^o the RFP proa ►.ss. OSU argues agajnst

an eatension.
^ 2l } In Me+caon^ the Supreme Court af Ohio h^ld thst whein a rejected bidder

establisbeid that a pieblic authority had ^riolated ^tate rampetitive-bidding ^aws in
' bidder tx^uld reco^ver rp.a^onabte

av^rarding a p^ublirimprnv^ement avntract, the r'e^^
bid-prep^anrtion o^ts as darna^ies if the bidder "prt;mptiy soogitt btrt was denied a tinieiy

ir^juncEion to suspend the publi^itnpraMen^ent projed PendinS resolutlon of the dispute

and a court latrez determines that the bidder was vrron^fully reJect^id b'Y the public

ae^tl^^tY but injundiv^e r^elie^ is no longer avaiiable because the project has alreadX t^en
at 13.^tsrted or is aamplet^ed under s contract avrarded to another bidder." rd.

i^b^ to the
^ 2^} We find the pnnciples aanounaed in Jk^eaan are not apPl

dreximstanoes in #he insta^^t case to permit the possibie reaa^erY of dama^ge^ in thee form

of bid-p^reQeratwn oasts.
^ 23} First. we note that the inetant c^ase doea not involve a atate public^

improMement project subject to comQetiti^-bidding iaws li'ke in ^1'!'eccor^, but rather a

and seriric^es establi^hed using the RFP prooess. Unl€ke the
taa►ntract with 05U for goada

far statet^v^e bidding pr^oo^
extensive statutory p^'o^^o^ wh^ ^Yate fhe aampeti .

'- s^ee, for examPle, RG. g.31^ and RC. Chapter ^. the RFPpublic imprw^ement Pro^ ^
rned tbat ^ane staivtoi7+ ^me. Instead, the C^eneral

pe^e^ in this c^x ^ not ^e ^

p^mi^ly hes pro^+ided OSU and other public awneis involved in the pureha^ of g^

ana ser^i^ u$^8 the ^p pr'^oeas w+th broad di;ecrdion to fashion their own rules,

rather than requ'rring them to oonfor+n to the strict r8quirements of RC. g.3^ and RC.

bI'^c atrthorlties
Chapter z^. 'Iriis differ^entiates the instant csse fmm 1lfeooan. Even eo, pu
do h8ve considerable discretifln in e^aiuating bidders and avrarding aontracts under
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oompetitive bidding lawa See Stute ex ret. Ctidepatir, L.L.G u. Cbhe»ebus Regiona!

^lirport Auth., ^oth Dist. No. ^a^AP-783, ^otz-0hfo^o,1 Y3.
^ 2^} As noted abovs, the aunteact at issue inval^es one ^'°r g°°as and ser^iaes,

rather tfian a canst^vcti^m pr^ect- Even as^uming, fiar purpaees of this argumen# ^t

without deciding), that the praoess s^eet fiorth ia 1^Teooor^ r^a^ing the r^eonvery of bid-

preparation cx^sts is applicable ta a gcx^ds and aen+ices oantract negotlat^d usin^B the RFP

p^, M©M is not eligible to reaa^rer these damages becauae it did rwt promptl^, ► seek a

temporary restreining order #o delsy the prvject or execution of the c^ontn^ct. which ia a

pr^econdition to the reaa^ery of bid-peepst^tion ta^ts under Meooon.
^ 2S1 As dtscu^sed above, uiuder lidecaon, when a r^tec^d bidder ee^tablishe:s a

public autharity vialated stgte competititir^e-bidding laws in avrarding a pubtie`

imp^rnent aorrtract. the bidder can recaver reaaa ►oable bid-preparation oo^ts as

dsmages i^the bidc^er pronnptlY eou$ht► but'++^s d^^ injunc^i^re rdief. and it was later
. . ..ed and in^unctir►e relief was n,o buger availabie.

d^rtsiiined the bidder was wrongiY re}eet
bidder sought a ternporary restraining order to deiay the project.Xn. Meaaon, the rejec^ed

wtiich was denied. in the inatant caae, howe^r, MOM did nat I`ile a mo^tion for a
tt did reference^mporery r^trainu^g onder to delay #he start aE the aantract, although .

entitiement to a temQorary resh'aining o^der in its oompl8int and filed a mation for.

preliminary i^junction. Nev^rthelesa, the Court of Ciaims ^uled s t^eniporary

re^ctraining order hearing, which was^ to be l^eid t+i+ro dqYs afi^' the filing ofi the oomplaint.

On tha dats of the hearing. MnM withdr^ew i#e t+exNest i'Or a#empor'ary ru^^init^g order

and inst^ead oraily moved the aourt for an evidentiary h^ring on its motion for s
the oourt ne^ner lasued a ruling vnthpretitninary injunction. Thus, unlike in 11^eacon,

re^pect to a fiEmporaiy restrainin8 order. 7^'he prelin^inery injundion hearing was then

acheduled for i3c^tober i9°^o, ^®aa (a^ days ai^er the eoaatp^int was flledj. On ^ctober ^8,

aosi, the parties !"ded a joint motion to aantinue the preiiminary injunction date to
ai'^er the oamp airt wes 51ed}. Also, on ^c^tober i8, 2oi=,

January ii-x2, ^oi2 (so7 d^ys 1
t^ triel court dismie,sed the aomplaint and simultaneouely denied the pr'eliminary

lnjunction request, so the prelirninary injunc^tion hearing was never held and the

continuance request was moot.
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^ 26} As previously stated, one of the preoonditions to otitaining an award for

reesot^eble bid-pnrparation c^osts under Mcaaon is that the wrongfuily rejec^+ed bidder first

had to seejc a timely ii^unckion to suapend the project pet,ding r^ol^ution of the dispute

and such reiief hsd to be emon+dously den'ted and na lon®er avaiiable )^ause the p^ro,jec.t

had started or had l^n t:otnpletsd unde^' a co"tract a^"^e^ded t° anather bidder. This

requis+ement serues to mitig,^te damag;es by Pr+eventin8 the unP^ awarding of a

eontract or b^r suspending the ear^tiact before it has been performed to such an extent that

it ^s ^no longer subjec# to timely a^rredion. Id. at'! ^4^ '!'hus, onder 1r!'eoaon, the r^eoo^rer.v

oE bid=preparetion costs is m^nt to eompensste tl^e vvron^ully rejecxed bidder wlto was

nat ewanied the cor^tract but who attempted to mitigate any danta,g^es c^used by tltat

v^r^angful t+ejeiction. Because Mt)M did not seek a temporery restraining order, unlike the

rejected bidah;r in Mecaott, it cannot meet one af #he preeo^nditions to obtgining danzag^es

"in the form of' bid-preparation oo^sts. As a result, MOM hes fa'rled to state a daim for

dsmages pursuant to e bid-preparat'ions s^oo^Y theory snd, there^ore, MOM ^ allege

no set of fac^s e^rtitliqg it to relief on tbis claim.
{^ 27} ^tis is not to say thst MOM or another responder p^articipe ►tin8 in the RFP

^pt^oc^ess involving gro^ds and services would never have a remeiay a^ ►ailable or that it m{ght

not have altert:ative avenues for t^elief. In this ir^stance, ^er. MC?M ha$ fsiled to state

a claim for breach of c^ntract as elleged, so it cannot state a daim for mortey dernages v^is

a breac:h of contract. And, ev+en if we extended Meoror^ to apP1Y to a gaods and servioes

proposai submitt^ed using the R1rP pr^ooess, MOM t{id not fulfill the pre-oondition of

promptly seeking a temporary restraining ordec. Z1^erefoi'e, in onnsiderir ►g the pre^aeat

Gira^mstanrees, and using the avenues presented he^ MOM hes ntrt properly esteblished

a claim for monetary damages and is not erititled to pursue relief im the Court of Claims.

{y 2g} To sumanarise, ft is not theoreti^lly ^ible for M^M to abtain monetary

damagea es atleged in the complaint, due to MOM's failure to state a claim mr money

d^mag^es under either its breach vf contract ctiaim or its request for damages pursuant to a

cLaim for bid-preparation ota^. With its claim for monetary damages gone, MO.M's only

remainfng clain^s are for equitabte r^elief (dedaratory judgment and injundive relief) and

they cannat be ht^rd In the Court of qaims. Cossequently, tlte Court af Claitns lacks
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subject matter jurigtlictiQn to h^r this matter. Ttterefrare. distnissat c^ the complain^ is

proper, and w^e avenvle MOM's fitst assi$nment ofernor.
^ 29} Xn ^fis seoon^d assigAment aif errhr, MOM aIIegeg tfie tria[ court e^rr^ed in

faiting to consider its mation for^.reQOnsider^t^on. Becgaae the motion for reoonsideratian

challenged tlie same issae v^re ha^ ►+e juet addr^e+d in MC?M's first asai®nment a^ etrair, and

becau^e we fu;ve derem^ined that di^missat o^f the aomp^ainf ^s proPei', w^e rerider l^+tO^i's •

seoand assig^^eht o^f error mvct.
^ 3tt} I^ eonclueion, we oven^rle MOM's firgt asaign^nen# o^ error and render t,he

se^ond s^signment o^ en^or moot. TI^e judgrtiet^t of the Cburt of Claims ^ C1h^o tis

effirmed.
Judp^menr a^'r^med.

> BROV^N, P.J., and BRYANT.3., ooncur.
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