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INTRODUCTION

Appellant Park Ohio Industries, Inc. ("Park Ohio") employed Appellee Billy Black

("Black") from approximately 1964 to 2001. On October 17, 2000, Black sustained a work

related low back injury which resulted in a workers' compensation claim. After 38 years of

service, Black retired from his employment at Park Ohio effective February 28, 2001.

Eight years after his retirement, Black filed an application for permanent total disability

(PTD) compensation on August 19, 2009. In an Order dated July 21, 2010, the Ohio Industrial

Commission ("Commission") denied Appellee's application for PTD based upon the Staff

Hearing Officer's finding that Appellee was ineligible to receive PTD compensation because he

took a voluntary retirement and abandoned the work force in 2001. Black brought a mandamus

action in the court of appeals to challenge the order of the Commission denying his application

for PTD. On October 24, 201 l, the magistrate's decision ordered the Commission to vacate the

Staff Hearing Officer's Order and enter a new order that properly determines Black's eligibility

for PTD compensation. The court of appeals, in its June 19, 2012 Judgment Entry, adopted the

magistrate's decision and issued a limited writ of mandamus ordering the Commission to vacate

the Staff Hearing Officer's Order mailed July 21, 2010 and enter a new order.

STATEMENT OF THE FACTS

Black injured his back while working for Park Ohio on October 17, 2000. (Supplement

to the Brief, page O1, (hereinafter, "Supp. #")). At the time of this injury Black was 54 years old

with a birth date of February 10, 1946. (Supp. 01-02). His workers' compensation claim was

initially allowed for lumbar strain, aggravation of pre-existing lumbar degenerative joint disease,

and aggravation of pre-existing spondylolisthesis LS-S 1. (Supp. 19-20). His initial application

for PTD was denied in 2006. (Supp. 39). ®n 10^1ay 7, 2008, his claim was additionally allowed
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for major depressive disorder, single episode. Id. Appellee reapplied for PTD on August 14,

2009. (Supp. 02-09). After a hearing on the merits, the Staff Hearing Officer ("SHO") issued

her order mailed July 21, 2010 denying Black's PTD application because he voluntarily retired

and abandoned the work force. (Supp. 70-71).

On the date of injury (October 17, 2000), Black sought medical treatment at Concentra

Medical Center and was treated by Elizabeth Mease, M.D. (Supp. 72). Dr. Mease placed him on

several restrictions for his return to work which included the following: no repetitive lifting over

10 pounds, no pushing/pulling over 10 pounds of force, no squatting/kneeling, and alternate

sitting/standing. Id. Black returned to work on October 19, 2000, was assigned to clean

restrooms, and returned to Dr. Mease that day in pain. (Supp. 73). Dr. Mease prescribed no

activity and scheduled a return visit for an evaluation. Id. On November 10, 2000, Dr. Mease

released Black to restricted work which included no bending, no repetitive lifting over 10

pounds, no pushing/pulling over 10 pounds of force, and sitting 75% of the time and referred him

to Mark Panigutti, M.D., an orthopedic surgeon associated with Concentra Medical Center.

(Supp. 74).

On November 15, 2000, Dr. Panigutti saw Black and opined the claimant was "unable to

return to light or modified job duties," indicating "dates of disability from 10/17/2000 to

12/12/2000 (Estimated)" with a"return to full duty work" on "12/13/2000 (Estimated)."

(Supp. 75). Black followed up with Dr. Panigutti on December 11, 2000 and Dr. Panigutti

opined Black was "unable to perform regular job duties," but could "return to light or modified

job duties with no lift > 20 lbs, no stand > 2hrs for 4 weeks then full duty." (Supp. 76).

Dr. Panigutti issued Black disability dates "from 10/17/2000 to 12/12/2000 (Actual)" and a

"return to work date" of "12/13/2000 (Actual)." (Supp. 77).
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On December 11, 2000, before his return to work, Black executed an "EMPLOYEE

NOTICE OF INTENT TO RETIRE" giving 60 days notice of his intent to retire from Park Ohio

on February 28, 2001. (Supp. 21, 57). Black "returned to work with Park Ohio in December of

2000," "cleaning the bathrooms and pushing brooms and doing .. . whatever they could find for"

him. (Supp. 32). Black returned to Dr. Panigutti on January 22, 2001, complaining of "pain"

and "groin pain in his testicle." (Supp. 77). Dr. Panigutti also noted Black had no significant leg

pain. Id. Dr. Panigutti told Black the groin pain was "unrelated to his back pain" and increased

his physical capabilities by reducing his work restrictions: "no lifting greater than 50 pounds and

no work g^eate^ than 8 hours ,^'or ,fou^ weeks." Id. (Emphasis added). Black last worked on

February 9, 2001, and his official retirement from Park Ohio commenced on February 28, 2001.

(Supp. 21, 33-34).

After retiring, Black received Social Security Disability ("SSD") in September, 2001.

(Supp. 02, 35). Black failed to introduce corroborating evidence to support his assertion that he

received SSD solely because of his back. (Supp. 35, 70-71). Prior to applying for SSD, Black

had "a long history of gastroesophageal reflux, elevated cholesterol, heart disease, and

hypertension," he had "had angioplasty in the late 1990s," and he had "a remote history of a right

knee medial meniscectomy ... nose surgery and kidney stones." (Supp. 15, 51-52). More

recently, he "has been diagnosed with lung disease, chronic obstructive pulmonary disease, and

emphysema." Id.

On July 1, 2010, the SHO heard Black's second PTD application. (Supp. 22-69). At the

hearing on direct testimony, Black alleged he "took a retirement in February 2001" from Park

Ohio because he "was in too much pain at the time, and ... couldn't maintain my job." (Supp.

28). However, on cross-examination, Black admitted February 9, 2001 was the 1_ast day he
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worked, and his retirement was effective February 28, 2001. (Supp. 33-34). Black admitted he

never sought temporary total disability ("TTD") compensation from Park Ohio after he retired.

(Supp. 34). He did acknowledge that he applied for and was approved for SSD. (Supp. 35). He

admitted he suffers from a number of inedical conditions not involving his back. (Supp. 35-36).

He admitted that since his retirement in February, 2001, he has never sought vocational training,

enrolled in a literacy program, or attempted to get a GED. (Supp. 36-37). Finally, he admitted

he had neither looked for work nor worked anywhere since his retirement from Park Ohio.

(Supp. 37-38).

The SHO denied Black's PTD application, concluding "the Injured Worker is ineligible

to receive permanent total disability compensation because in 2001 he took a voluntary

retirement and abandoned the work force." (Supp. 70). In support of this conclusion of law, the

SHO makes the following findings of fact. (Supp. 70-71):

1. Black received TTD "until he returned to work on 12/13/00."

2. "On 12/11/00," he notified the employer "he intended to take retirement" based on his
years of service with the company."

3. At the time Black notified the company of his intent to retire, he was "fifty-six years
old and had been with the Employer for 38 years."

4. He "last worked on 2/9/O1 and officially retired on 2/28/O1."

5. No TTD "was paid after he stopped working."

6. No medical evidence indicates that the retirement "was induced by the industrial
injury" or that "any of his treating physicians advised him to retire."

7. In January 2001, Black "saw his treating orthopedist...at that time the lifting
restrictions were increased to fifty pounds..."

8. The January 2001 restrictions from the treating orthopedist were "due to groin pain ..
. unrelated to the Injured Worker's back condition."
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9. Black started receiving SSD "benefits later in 2001" but did not document the basis
for the award.

10. Black testified that "he has neither worked nor looked for work since his retirement."

Black filed a complaint in mandamus on December 10, 2010. (Appx. 1). A magistrate of

the court of appeals then decided that the court of appeals should issue a writ of mandamus.

(Appx. 36). Park Ohio and the Commission filed objections to the magistrate's decision

regarding the recommendation to issue a writ of mandamus. (Appx. 49). The court of appeals,

however, adopted the magistrate's decision and issued a limited writ of mandamus ordering the

Commission to vacate the SHO's order mailed July 21, 2010, and enter a new order that properly

determines Black's eligibility for PTD compensation. (Appx. 66). Park Ohio subsequently filed

this Appeal on July 1 l, 2012. (Appx. 87).

LAW AND ARGUMENT

Apbellant's ProAOSition of Law No. l:

The Industrial Commission's finding that Black's retirement was
voluntary in nature based on a lack of contemporaneous medical evidence
of disability is lawful, does not "suggest" the SHO did not consider or
review medical evidence contemporaneous to Black's retirement and
therefore does not constitute an abuse of discretion.

The court of appeals erred in failing to allow the Industrial Commission discretion in

making the factual determination that Black's retirement was voluntary and not induced by his

industrial injury. The court of appeals erroneously found that the SHO's factual determination

regarding the voluntariness of Black's retirement was not in accordance with Ohio

Administrative Code 4121-3-34(D)(1)(d).

Ohio Administrative Code 4121-3-34(D)(1)(d) sets forth:

If, after hearing, the adjudicator finds that the injured worker
voluntarily removed himself from the work force, the injured
worker shall be found not to be permanently and totally disabled.
If evidence of voluntary removal or retirement is brought into
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issue, the adjudicator shall consider evidence that is submitted of
the injured worker's medical condition at or near the time of
removal/retirement.

Further, retirement initiated by a claimant for reasons unrelated to the industrial injury is

considered voluntary. State ex Nel. Rockwell Inte^natl. v. Indus. Comm. (1988), 40 Ohio St.3d

44, 531 N.E.2d 678. A voluntary retirement from the work force prior to asserting PTD

precludes the payment of compensation for that disability. State ex ^°el. Bake^ Material Handling

Corp. v. Indus. Comm. (1994), 69 Ohio St.3d 202, 631 N.E.2d 138, paragraph two of syllabus.

The character of a claimant's retirement is critical to a PTD analysis. State ex rel. Cine^gy

Corporation/Duke Energy v. Herber, Slip Opinion No. 2011 Ohio- 5027.

The character of a claimant's retirement or abandonment of employment is a factual

question that revolves around the claimant's intent at the time he/she retired. State ex Nel.

Williams v. Coca-Cola ENT,, Inc., 111 Ohio St.3d 491, 2006 Ohio 6112, 857 N.E.2d 136. The

Supreme Court of Ohio has directed that the presence of such intent to retire is a factual question

for the Commission to determine. State ex rel. Diversitech Gen. Plastic Film Div. v. Indus.

Comm. (1989), 45 Ohio St. 3d 381, 544 NE 2d 677.

In the instant case, the court of appeals erroneously found the SHO's factual analysis did

not comply with Ohio Administrative Code 4121-3-34(D)(1)(d). Specifically, the court of

appeals held that the SHO did not consider or review evidence of relator's medical condition at

or near the time of his retirement. This is inaccurate. First, the court of appeals bases its holding

on its interpretation on the following findings contained in the SHO's order: "(1) there is no

medical evidence that relator's retirement was induced by the industrial injury, and (2) there is

no evidence that any of relator's treating physicians advised him to retire." However, the court

of appeals fails to recognize that the above findings are conclusions based upon the SHO's
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review and consideration of inedical evidence contemporaneous to Black's retirement. And by

doing so, the appeals court fails to keep in mind that the Commission is the exclusive evaluator

of the weight and credibility of the evidence presented and has substantial leeway to draw

inferences from that evidence. State ex rel. Bu^ley v. Coil Packing, Inc. (1987), 31 Ohio St.3d

18, 31 OBR 70, 508 N.E.2d 936; State ex rel. Lawson v. Mondie Forge, 104 Ohio St.3d 39,

2004 Ohio 6086, 817 N.E.2d 880.

Secondly, the court of appeals wholly ignores the fact that the SHO order references Dr.

Panigutti's January 22, 2001 treatment note, the treatment most contemporaneous to Black's last

day of work February 9, 2001, and official retirement date of February 28, 2001. (Supp. 70). In

his January 2001 treatment note, Dr. Panigutti indicates physical improvement on Blacks behalf

and reduces Black's previous 20-pound lifting restriction to a 50-pound lifting restriction.

(Supp. 70, 77). The SHO specifically cites to this treatment note when finding a lack of inedical

evidence to support claimant's industrial injury induced his retirement stating, "[t]he Injured

Worker saw his treating orthopedist in January 2001. At that time the lifting restriction was

increased to fifty pounds due to groin pain which the doctor stated was unrelated to the Injured

Worker's back condition." (Supp.70). The SHO's reference to Dr. Panigutti's January 2041

treatment note clearly establishes the SHO has satisfied the requirements of Ohio Administrative

Code 4141-3-34(D)(1)(d) by considering medical evidence contemporaneous to his retirement

when making the determination that Black's retirement was voluntary in nature and therefore

does not constitute an abuse of discretion.
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Abpellant's Proposition of Law No. 2:

The Industrial Commission's finding that there was a lack of inedical
evidence to demonstrate that Black's retirement was induced by his
industrial injury does not constitute a wrongful shifting of the burden of
proof from Park Ohio to Black and therefore does not constitute an abuse
of discretion.

The court of appeals erred in finding that the SHO established a requirement contrary to

law. In Mid-Ohio Wood Products, the court of appeals held "[t]he burden of proof with respect to

voluntary abandonment falls upon the employer *** The claimant's burden is to persuade the

commission that there is a proximate casual relationship between his or her work-connected

injuries and disability, and to produce medical evidence to this effect. State ex rel. QuaNto Mining

Co. v. Foreman, 79 Ohio St.3d 78, 83, 1997 Ohio 71, 679 N.E.2d 706. *** Where a claimant

establishes a prima facie casual connection based upon medical evidence, the burden should then

properly fall upon the employer to raise and produce evidence on its claim that other circumstances

independent of the claimant's allowed conditions caused him to abandon the job market. Id." State

ex rel. Mid-Ohio Wood Prods., Inc. v. Indus. Comm., 07AP-478, 2008 Ohio 2453, 2008 Ohio App.

LEXIS 2086 at ¶ 17.

In the present case, Black was seen by Dr. Panigutti on December 11, 2000, and was

released to return to work with restrictions on December 13, 2000. (Supp. 76). After receiving his

return to work slip, but before actually returning to work, Black submitted his Notice of Intent to

Retire effective February 28, 2001. (Supp. 21). Black indeed returned to work in December 2000

and worked through February 9, 2001. (Supp. 33-34). Black's Notice of Intent to Retire indicated

that he was eligible to retire because he was at least fifty-five (55) years of age and had a minimum
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of fifteen (15) years of service.l (Supp. 21). The notice did not include any reference to disability.

Id.

The SHO's order does not indicate the Commission requires objective medical evidence

corroborating that Black's retirement was induced by his industrial injury and therefore does not

wrongfully shift the burden of proof from Park Ohio to Black. (Supp. 70-71). On the contrary, the

SHO's order establishes that Park Ohio met its burden of proof in establishing Black voluntarily

abandoned the work force. Id. This is evidenced by the SHO's conclusion that Black voluntarily

abandoned the work force based on Black's failure to work and/or look for work after his

retirement. Id. Additionally, the SHO also referenced the January 2001 medical record of Dr.

Panigutti, and Black's December 11, 2000 notification of intent to retire based upon his years of

service. Id.

The SHO's finding that there was no medical evidence advising Black to retire is simply

one of the surrounding circumstances she took into consideration in her determination that Black

failed to establish a causal connection between claimant's injury and his retirement. The SHO,

through her order, does not wrongfully require medical evidence that physician(s) advised Black to

retire, but simply arrives at the factual conclusion that the medical evidence considered did not

sufficiently connect Black's retirement to his injury. Contrary to the court of appeals conclusion,

the SHO does not imply the only way Black can establish that his retirement was involuntary is

through submission of evidence that a physician advised him to retire due to his injury. The SHO

within her order correctly addresses whether Black voluntarily abandoned his employment and

1 Black's intent to retire is for reasons other than his injury which is fiarther exemplified by the
fact he did so immediately upon turning age 55 (DOB: 02/09/10), the earliest age at which he
could retire.
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identifies all the evidence she considered in reaching her conclusion that Black's retirement was

voluntary, and therefore, her decision does not constitute an abuse of discretion.

CONCLUSION

The court of appeals' issuance of the writ of mandamus is in error as the Industrial

Commission did not abuse its discretion when it found that Black was precluded from receiving

PTD benefits in light of his voluntary retirement. The court of appeals' decision is erroneous as

it is based upon the magistrate order which substitutes the Industrial Commission's evaluation of

the evidence with the magistrate's own interpretation of the evidence. Therefore, Park Ohio

respectfully requests this Court to reverse the decision of the court of appeals and deny the writ

of mandamus and affirm the underlying decision of the Industrial Commission denying Black

PTD benefits.

submitted,

. ^
^- ®

^ariiel P. O'Brien (0010549)
Mark E. Snyder (0070127)
FISHER & PHILLIPS, LLP
9150 South Hills Boulevard, Suite 300
Cleveland, OH 44147-3599
(440) 838-8800 - Telephone
(440) 838-8805 - Fax
dobrien@laborlawyers.com
msnyder@laborlawyers.com

Counsel fo^ Appellant, Pa^k Ohio Industries, Inc.
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^. As is the cr^stamar^- praetice, the EmpIoz•er arranged for ph^•sicians ta

opine that Relator r^^,s sdlt capr^bie of gain#r^l empto;^^zent. An '`Independent Medical

Ii:xamination" ^^hich had heen prepared b;^ Dean W. Erickson, M.D.. °^^as submitted an

(ktnber 26, 2c^o9 and a"Ps^'ChologiCa'1 Speclali5t Repart" from Miehacl A. Murph}•,

Ph.D. fnlln^^•cd on Not ember 2, ^oog,

8. At the reqnest of the Co^nmission, a fi^rther examination ^.•as conducted b^°

R. Scott Krupkin, M.D. In his independent Mediccal 1?xamination dated Ma^•ch ^6, ^oio,

the State`s specialist cont^rmed that: "This I^ured Workar is incapable af worl:."

Iixhibit U, p. 5, ap;peirded hereto. Na credence ^^as giren to the highl^• suspect findings

of the F.mplcn•er's experts. Id.

g. Based t^pun the repo^•ts of Urs. Patel, Medling, and Krupl:in, the PTD claim

^r•as granted b^• a Staff Iiearing Offieer {SIiO) on April 2^, aoxo. Exh^Z^it R', u^^pendeci

here#r^.

^o. `Tbe Emploz•er appeaied this determination on April 26, 2ofo. The

EmpIo^er then submitted additional e^-idence in oppnsition tcs the PTD clai^n, inelu.ding

a Vocational Report from Janet Kilbane, M.Fd.. dated April z,^, zato.

it. Relator Responded z^ith a Vocational Report E+hich had been prepared bz•

S, W Ivy^Fn^^ti^ E[' i

! 1 ^t9^. =y '+tc ^Et

hw^atnJ tWh.k#!1^

^nt ^l•vir+i

n t=1n141^#3

Daniet I.. Simone, M.Ed., dated Ma^• 22, 2aio, a cap^• af ^+hich is appended hereta as

Fxhitrit I'. Cansistent t+ith the 3HU's prior Tentatic•e Urder, Simone fo^tnd that as a

result af the Relator s allo^ted canditions, °c ocational limatation^, and the current Iabor

^
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market, he "has experiertced ^i tatal inabilit} ta pertorm substantial gainful acti^•ih on a

sustained bases." 1'd., p. 6.

I2. A hearing ++as then hcld hefore SHU Rabin A. Nash on .Tul^ r. 2oio.

Relatar testifietl about his emplo^•tttent histc^r^ and in}uries during the proceeding. I^o

^+ztnesses v+em callcd br the Empla^•er.

tg. In an order datetl3t^I^• ^t, 2oto, the Comrnis,sion rerersed the SI3p's prior

^entati^e ©rder and clenied the application for PTll benefits. Fxlzibit G. uppe^tdc^d

hcreto. Signiflcantl^• for purpases of the instant proceedings, none of the medical,

ps^chatogical, or ^c^catiottal repot•ts ^rhlch had been subrnitted bS• the Fmpla^cr r+ere

found ta be credible, Instead, bertefits ticere donied saleti• berause i2elatar had

purportedlr• `'retired" ^•oluntaril^• on Februar^° a8, 2oto, at the age c^f ^4. The

Commission tht^s conrluded that "he is ineligil^le to receiti•c permanent and total

disabilitz compensatian." ld., p.2.

i^. Upan the is,suance of the f;ammission s order on .tuh 2i, 2oio, Rclatar

had exhausted his administratin e remedies.

t^. Pursuant ta K. C. $4i23•5#3(Cj(2}, Relatc^r +s^ entitled to recei^e FTD

\ ^ ti+ fI^MtIk^C. LY A

T.^tAw y +u• L^cn

Io^eIn7M C^ltea3iT1'►

ln}'^1^i-+^'^+

tv .23r,zii^4^7

beneftts upon a dembnstration that his allo4^ed eonditians and rocational

considerations pn.n•ented him °from engaging in sustained remunerati+•e empio^-ment

utilizing the emplo^•ment Skills thzt ^I^eJ has or ^na^ reasonabl} be expected to de+elop."

'i^e Gon^mi.ssion has {urther defined the phra.^e "permanent totai dtsabilit<" ta mean

"the inabililn ta perform sti^.stained remuneratitie cmplrn-ment due to the allowed

conditions in the clairn." Elhio Admin. Cnde 4ra3:3 3^(Bl(t)•

^
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injur^• "^uIuntan• retirenaent," the C©mmission misconstraed the limited scoge of the

^•ele^ant inquin• and committed an t^nmi,stal^able error of Ia^^. Under the plain and

ordinary terms t^hieh tiere adopted b^ the C,^eneral Assembl^, R,G. §4ir3.^82(G)(:^) does

not preclude a^t a^ti-ard af I'Z'U benefits for those ^ho har^ e`^•olt^ntaril` ^`etired" follfl^4-ing

the onset of their clisabilfti. Stai'e ^ resi. Baker,Muteriul ^lcmc!ling C`arp u. I^tr^u.siriat

Co^mm^., 69 ^hio St. 3ck 202, 213,'994-©hio-437, 6;^F N.E. 2ci 13g, t47^ Stutc ea ^^l.

RelioTice Rtec. Ca. u. Wright, g2 4hio St. 3d xoy, fisi-^i2, 2oos-Uhio-^o$, 748 N.E. 2d

t1oS, ^io8-ito9.

xg. In the ^nanner aforementioned, the Commission committed an abuse of

discretion. and arbitraril^• deuied. Relatar's application fnr p'l.'a Etonefits.

2fl. The Conimi.5siou`s denial nf Relator's applicatian for PTD beneftts rt•a.^

unjust9fied and contrary to laf..

2t. Relator pos.^ses a clear and unmistal:able right to PR^ benefits based

upon the eridence T^•hich t^^s submitted ^t7th the application of August tg, 2009 {Tsxl:ihit

A) and cited in the Tentstit•e Order of Aprll 2z, 2oxU (.tt:xhibit^L^.

22, Relator has no adequate and approprIate remed^ at la^• to eorrect the

t^ ^ tt i ^w^r^,c:. ^.^^ .
^r^^aa^^.,,^ a^,^
►,^^^n .^,^.^,^^^
ln] 1L^xWz

tti t2tn)'{i1^Wi

Commission's riolation of controlling legal standards and i^nlaa•ful, arbitrars. and gnoss

abuse of discre^tion.

^+
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P^

'NrH>uREFpRF, Retator, ^iilt^ G. Blacll, pra^ s for a 4^•rit of mandamu^

tt o t4 r catiFntti+ t P A

! t'+^hix'+y .;4+ j^1
I+a a•IanJ. Ctihn.•d3i I z
7n1 i{.^ia1 I

^t i.ins;3i.vw;

compeliing the Commissi€^n to ^ aeate the arder Uf Jul^ 2i, 2oto (Exhibit G^ and apprcn•e

his application fvr Permanent Total D4sabilit► lsenefits (F.xhihit A). Relator further

requests am- additiona) xelief to ^^•hich he ma} be cntitled, including the costs of this

action.

Respertfull^ s^ibmitted,

^^'dtt^ ^'di^t^GCt, ^^I, ^sf^,t^rauthorit^3

Frani; Gallucci, III. Esq.(^ot^72b8o)
Bradier FS. Flzeer,ll, Fsc;.{#ooSa^g8)
^,EyiN $ .̂ ^'rALLUCCI
^ Fut^lic Square, Suite 2a2a
L`ic^•eland, Ohia q^.^^3
{z163 86^-080^.
FAX: (2x6) 861-5322

3^

PBII^ ^V. ^'`1011'@^, F..SiI,. (#oU¢f1$25^
YALtLW. I^LOWEits CD., L.P.A,
Terminal Totiti•er, ^th I•'loor
5o Pt^blic 3quare
Cler eland, Ghto q^^ ^
(^^6) 34^-9393
(2^6) 344 939^5
}1̂L4'^^US1'^CO.CCYiII

Attnrrxeys far Re1u^t,r.
Bitty G. Blr^tk

^
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Tbe ^indaaiarJal Caart^di^rton of Ohio

ztiTiTa4e1 T-asi P Go8lD1t i^-30^

^
^xxe^^c'taNz^o^t eoa^s^oA ^
PSRit4Al^TEN'Tti ZOTAL I?I1pABIL.>;'Y`Y

*Plcsao typo or prttt[ eicet^,jr ta^d a^^ s11 q>QeaStsrna bo the 6ent of yaur abili;Y.
Xaur o^Peraticm ia ex^rrtpiotio^,g Etris ^m w^t sld fn p^naaaaGa^t)1is a^,+ ' ^
*ro ,^,^ ^t r^. *i>^ :^l;^.ct^ ^t►wia t^ ^ea rli^tiy wi^s:

^ Tlaa Ittdustr€at comrnisvton t Ohto ^^^f ^ ^
^i Dfalms Manspets^ertt ^^ (^

sA w. sprtng st. sth tloar
^ ^^ ^^6G j cotur,t^u^. or ►!o asz^s-z^.^ ^^^TdAL ^

,^ UA^ ^ 1 A1^ ^
_ cw,^y^+r aod^t+ra,.iyyEe.r am^ert,

I-w J► wYl

t: i^^

Nnrt:h Ridgavilia ok+io

Q AII Clai^ms (If you r.ht^c rhis bnx. lzst oaly ^laur rnoat xec:etxt claim uum^xsz be=low^
Park Ql^,ia

Gta3ASI^Tumbaar,..Q^..^.la$:^g patoofInjury A i ^ErnployerY^dual:>'ias, ^^c.
^

C'lai>}y Nt>m^be^ Dsto n^ir^ttsY -..._ ^io]'^ ^.̀^;-=^.-^-

^^Isittt 3+Iua^ac Da13e of'E^jurs ► r. ^yp}oYar ._ r
• ':
.^Cia^t Iw^m'bar Dato n^7aJuiY ^ ^Pta}'ar ^' ^

^^ ^.^ -n

Madf ca), exaa►ir^auona wjil ou^Y ba canduoted tbr crsndieluna alk^ved 3a ihe abova liataa cte^us. _`c

1 atstiP^ ^ totalty d{eshied aa ltle tsaulto! th^ W^+tirs swiaina$ k^ ttfs o1^^a+Ga) ^^^ ^
the Imluabtat CaomttJation Qrantoor^aeniwtiort forwuat► dW^1AOb. t f^+lhoraats thet Cr ames M M^e4i^g^ BIi. B

haa oa►tlPiad 11iii 1 Md^ ^YYE bo pllle to (^{IM tQ R^/ fRi^lIAPA^ ^ e^a^^ to shls iarm
^^^ Pate 1 M.'

of ths aada'a ^P^ l11 ►h+n ^s Itw faet dals yau worked MtaYM+i^arr? -

tiaue yuu avet' fliad ibr Sadet 8eawtbr C1G^lIky henatlkn? ^.yas ^ no

If you ar^e auw. or evOr hav4. rscehrsd 8n^t 98eudtY DiaObllM,y' Ar^^ Wttw. ^^Pfete 11fe fldlannMB sacrlon.

no y^ n^rr. a.aoai^r ^ ar,er ft,^an soaad e.a+^ad' Om, ++w. Frr^aa.n a aoua. a ►R^ t>^tuy. aed^ ^ raa q ^o

Whwi is fhs htphe^t prads d! eoTtaal y4u edmPiei^ed? 71:^„_ 1Afien? i 9 b 2

wn^^ x.n^4::a, w$s^ v^. ^...^-

c+ta r=^u nrad^atd tn^.ur+ ntgt^ ad,oc►rt C^ vr^s ^ ►^
Ef r^o d{d 5►0^ nscr^va a c^ertlf•oste !or Pesati^} ths Cisneral Ed+^astiflnat Oa<ve[opYttmatt tasi (C^ECJ)? [^y^ ^ a+D

WhY ctid 31+^+ ^ Sroru sahocilnp? 3 9 6^,,,, _......._._..--_

!{r,ve pnu pona m tr+^ls ar vacat(wtal s or i^ed wny typs of aP^at fraTnEnp7 [,;,^ y^as

8IB ^Qf2Paqo7 [^vq►A1)

N.ca^vad 08-t^-xaoQ OB a0ae Ftan-^1qf!!'l419 Ya-1C IEGIGL SisRYlCES

^na

EKHlBlT
^w,e oo ^ ^
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Hyes^ v^het type at 1^e echcfl8 ot apxiai tteifn9ng haRre yr>w rec^vad ond wtten?

Hativ hss thF. ed^ooftnn ot ^r,aL+Tng baan un.d !n any aP the wark yo't has+^. darte?

Can yau rwi[d? ^ Yo# ® na! weEl ^ no

can yau wrtta7 ^ ya^ ^ nc►i waR ^ no

L`an yau da !?se[o m=+th7 ^ yr^ ® noE wos! ^ no

,DO,:ter's lATssuL Dz :- Garroccia ,^^ Etdnral d

naief^rn^+ 74asa 7+c>'t^ 8/ 15fU5

Fie^rrac^. Famfly a^^n,S ^-..

bwc^or's 2r7una lar . Patti:iau t t^. ..yr.^,_8/^ a 1^.^ ,_,^,,,_,,,-.-.

^aa tls,►s eacM.,._ - 7L7us Lutl.e.e4,

3ian+nrL^'.ack 3n ^{i1r^v_^

ba:tar'a rtnmet_?^^,.,^ S^L.h... Addn^^

2^ata 5s:c rar^ ^'0m l'e^at aoo^.....,..

Rmutm^ ^'a.^iL^re:^axta^emastti -

LiHe au np^t^aa a=aa ^nargica! proceanra^ ^t,a lia.ts nnafr.^a 6e^nntug ,+rYCh ctse r^st recen>r

Date8/1^t¢2 NamacT+ue^toa^Eaa^^^+ tteert ^nE

L1.t• a b^4 _ Nacae cd' ua^cal puoeMaao trn e

batw 1^,^'l^ Naneal+sQtEdwt^e^lato rtnae

Datta_1AC►R N7ameadiu^mlFraaeduna kaS^^;=.tLf°nn e

1]r1tR Nsase oP iur^cr<1 ^aatxFuce,^..l..._..

bA yuu ara a cane, ^3ffid9 nnit. ftreeexoa davka, oxYB^ seuehine. or a^Y ot>her appllanca ar demce oa a^r,gular
lvaieT ^ ya► ua

^'^r7ir ^INqQ ^ppC^. i^^ a^' ^7'8nf' r -

^Ilult^l0[amPdlcal^Cndid,OftnpeereJStYLtttf^wosldat?Ae'kR.ceLvTi^y,^jw,.'! ^•nnAirinrsa wnd_ a

Eiem yc+s e+ror paetle3pamdln rshebiW ^lzus aawlaea9 ^ Y+^ ^ n^! Ptwse wg:7s^s

_ ,^^

Ayat► ltavsaotadss^hlas grc 5asshaSllSdenaRCVl^srat*yotl4w^so0rrtlawbrLtlitRdo:l^e:'tr^eei t!w
e^ic^Sqypr M t!w 8su0nT OflVb^^!'^>^ du yon dtetre io nndae^o eeL6hilitetlon trn^lat2^ ^ a0

tSm4i17a atbarctimfmdrsus ox^hasu^as la Ynsrr7t^k/1a =--.-----^-d^-

^ atc slya^ l^e^s z
trev zmrt? F ..--^-_.^-- ^c^

^„ . ^^
Rlcrtvrd Da-Fd-200i a8:4IIa+A Fraa-2fBifarDaE3 To-1C iEDICAt EERVICE3 Patta CQl

_.. ,.,
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2 0 7 4 0 -° H 15 ^^ ,^,^

i^aw your ueet#r^$ Phl+afetarr told you w csrt t^ack or 16rils Yaur a^dv1^®n !n any wa^+4 ^^es ^.,... No
if Y^. gfw ^rp asnw oi tha doatotarrd t+er>) betaw ^+f1a! hD tOtd you Abaut a^+tH►fg kaa[c at Urnltirtp your

aattvlitea.
Can you driva a car? X Yan --r.^ Mn

n^^ sn^^e•stih^i ^.431_^...3.^^e as^vthin:r mPra ctian lU pcruPcls._

1]aitesSbs yaur datly acltvi^e^r fr^ ttla i^iav+in9 atsas erid havr tnueh !l^►u do ot ear.t# ertd t^ew ahene

linuaeiadeplnfl ^hvr^e+t= (tsteal prnp^stiorr. IatrsldrY, Exs1 ►1^r r^+ atc.) T. V. wstChiit►^ ^

OtEkan dv aot ^olLora ths^ p'cograms dua to thcughs:s^ o^ 3n3ary

rslexad mattsr+^.

R^ .̀r^fstrrsal l4ctiviilos end I-tahtrta.: ( bowSinp, lsunlinA. tta.) ^atie . -- -

.._._^._..^--

1Deucdbw at9^r 11mRattorre ar oi^ernsea irr Y^ i^e rrtyle. tt anY. t^esuhinp ira^n ths altortred candulona 1n
ynur r•Grhri.

^:r ar.a o ^f,rprt^iri({,r be^mdiri^x li,ml^^d. U^18]trl.s to x'id® ^ l^ik^

huri^ pr ^sora3.53.gn'L^iaeri^ ^ecnaiotae iis my ;na^Crf.^lga. Poor aleep.

Loes aE eoritaat with ^o mer frie><> s T do aot soairs iaa and r+^rely
l^eavw hcme^. I am depraae^ed abotsk t^e way my ia3uriea tf+ive^ chnng^

,

^s^ t 1l^IF^RMAT^ N ABGV't Y^]JR WORK HIS7"ptiY

^,lec.dt d^a1^+ Yo+r Lxve t+wd. 5ract w^th Y^* rlmr rararu jobft^rt aud s7^a^n wn trlc ^act<.vasdE ca slke ruuJwe you esna hata.

lrtK 7i1^t.P^E7-OYldl^c+17'a.t ]'CU w0u]d ttsy 4rii0^r]Oh

Racelvad Ci-li^t0i4 Gi 40ae Prnr-Yt6TiT848i Ta-lC 1EDtCA6 SERYIGii Psae 000

Appx. 9
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Uo yDU have ^m^tisary oitQer34su^2 [^ Yera ® AD ^ S^, P^d! dAGes oi erNiae.

pa^ittons be}d and 4a^pdoa aP dudes

^.-._.^..---^-^-- -_ _

, -

.tobTttleNv.4 {!`t01YiP^art9) Stra3^r.h^extirt^Prr^,ss d_^r_utor

Dasusiba Yaur bawn duaea - wtust yau Qid `ad hnw ycu did it. ^atasa Pm^ as ,mucir daxaII aa ^1a

1. ^^1fi'blNiCdiRi9li: ^g7^^r-s_1Y^T rxf i'iSg at,..^,++,^^f °ot, a. a^..^^jA^h'lnP°.r--^-

ar^t np t:ha mr^china3 eat i:ho cultterd, s#r^cighten the ^p3ece.

^. Maabistes. tooia, eRai,fimes►Sltau uosd:..,Str,.f^7+^a„^.,o.,, ;+^t,^'r +s.9-s--aloc^r^er -- -

oveYhead arasse

g. E{s.as opa^ationa you p^lormad: Sa^ up mschirie,^
'blgckcrqa^i, aet t2-^e

cLiECes's 8c<sA]td3teg Lv ^ho thickgesa oE thm,^,,,f,,,ees_ eake uioca^- i'ram

_^u^naoa to m#ch3ne, u^a erastk ta s^t r.+rcpa^e,_^,e___i3an,u^,ent. move oiaca ta

skid, ehavel ytzt the slag grcm th^,s gfi.C t^enea^„^,,,th bhe, maohine. .,,,,,

i. 'Ibuhnieut fmoWledSa and d47io yoe ss^codi -

3. Reedin^ /'IYsita►S YQU did;.., - - -- - -

Rrraalv^d 00»14^2D00 BOr40Sa Prar:-Zt6T6i9^OJ

c710 ^Q'tg P'aga 4 (rm►?^0'll iG-2

^ ^ 1
Ta-IC 1iDIC11L SERYICES FaSt 006
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2 0^ 4 0- xl ^ ^ ^^._..

6. Numlw oL paop2c you ^aparviaed^ lO^x:A, - -

walkhtq (^C(e mn nt,es:bsrar natra e dar op4,zt w+4kkttal o^ s a 4 B a 7 s
Btmtrd^r^A! to4rate fha ttt;m:bar o! hwwra s dry t^nt ®ianbin611 o s a 9 4 6 6 r 8

B®n^dM^B [e^rd^ haw afta^ >a t^ y^ had^w b^ nd) ^N^er - C^oe^oTa^slty - Fra4^stHlY - C.otistentflr

G^neie beiow ehe itanwatt we^t 7lt,xd. K'r^ltt freqaan8y t!l4,ed :md ! ur caa+se^d.

I'<esvte^e wel8ba Ilttad: WatSht frm^ur++t1,Y t^ t caaJed:

®idRta. [^1flt11bs. }^t,ilStoiOlbs. ^LfPto501bs.

Q so +bs. ^Avar aoo lb^t. ^ uF co s^ u^s p cwo^ ;SO laa.

150 i}^e

Jab'i'j^s Afv. 2 ^fi^at^s^ t'srt 1) -- -- --

Desaiba yatr 8aaio dutiae - wbmt Yon siEd a,ul how yau e!!d ^t, PTraae ptavldn ae ^oh eecoll as ^6ia

7. '^[uta b^atfo dudas:

. ._..--^..^.,._.
"_' • ^ n•• -nt^ t " . y.

..-....

^,ldacbinea. to01s. equlDiaamYeb u°ad'

3. Sxmt upe+wlians yt:a pedc^fad: ._.

4. Zbahr:iea3 knowlo0^a cnd akhls Yoft taad: _ ....^ -----

3. >Aaatdta^J Wiitfy ►Q YOU dfdt _....._.^^^

6. lYurahesoiQeop7e l+oa aopa^v^sG:

d..._..^..--.-

Wt: 30'4^ E2^►8 It'^V 9J071 16,2

BaooiYad Oe-14-l009 D8rlOsa fros^Zti7i7!!9E Ta-IC tEDICAi SEBViGES Pnp 00>'

Appx. 11
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^ 17ascribn ttar, kiud au3 ra^wune vtp^nysiasl ac3ivlcy 9:is,lob yavnlv^d dm9nB a^ d+`Y!a a^sea a^

VYOlfdng {oiroia ths numi'ier o!' ito^rrs ra daY 8psflt vvaildn^) C i^ 8^4 ts 8 T 8
s#anding (CinCt6 the ntundar Q1' hae^ns ^a tieqr aFsent atancOnp) D i 2 3+t it 6 7 B

^i^ir+p (dram tha n►un'i>rU of hnc^ra n d^Y ^nt alNfnp)
Bara>firt6 (^ Row at^n p csaY 3rntt Nmd to baitd) iJauatr • Ooces[ortmlty ° Fr^4uanii,y ^ CanetanuY

43xtk t^e14+v rlea hravlmr .vmi8ri^ ^^d• ^A^t ^uaat(Y Ii^'ted .md J rx tasr+ad.

^v^ walghe 1lfted; '^3ShtlF'°9u.mt(Y k^ ^ ernded

® iD m..
[^ ^o lha.
® en la..

[^ t00 ibs. [^ UP fa 1 o Q^s.

^Over iQp ibs. Q UP bo ^tf Ik^s

®1Jp fa Ga i6s.

Q Over 50 Ibe.

. ^^-s ^ '

do6't`itie► No. 9 (tlrotn Ruet'!a

De:aribc your haa3a dutfm - wha[You alid m^d horr yd►t d'+d i4 Plesae p,^*1dn us aettlcit deAOd1 na yusaaiblei.

1. 'laue 3+Eaia dttrleat

3 ^ac!►inEt, i^Ia. o9uiFmeatt yaus^Ja^ , - - --

J. f2ac+rct apar^tiotu^ You P^^

_..,...--^.--_....

4. ZbalfttiW Yriowlatt$e Spd ddits yca nsed: -

S. 1Rn44aa$/ Wtad^ yotl dts^4 -

- - ^..^....^.

b. Number a! peogla yw superfntld:

......^....r.-^-

Daaa:Y6o tlsn tnad cs:d aau ►vnt oi p8ye:eml wivi4r dus]ob ^uw:1v^ dwr.+ig r^S'ti^ G4Y in ^ma cfr

Walld^ {circlm tha n^sr cE hvwa e^ dATI ^at ^rratkirEp) g 1 2$^ ^ 6 7 B
st^ndirs^ dreta th• msrnDea• flt !^c►ps a A^qr a^t ^nin$S o s^ 3 a 6 e 7 8

6a^ndLs1H ^ded^A haw afien a c^►Yo4 ttad !a ^a^id) ^N^RVer - flGGaalatt ►t!Y aF^luetr?N ^ Caneienti•1

^ GlC 30i^ Papa b (c®:► klD7)

Raoalvaa ii6-l4-lQDa DB.^tOrr Fram-2f8'IB79^li5

IC 2

i ^

Ta-iC 1TDlCAL SERYlCE9 Pas+ Doti

t
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t187iTi4iE 5-941 A 90fldl! f-f!7i^us-l4-Oi dd:8lsa PrarClava IC Rei Msr

^0^40 - xl^ ^ ^^.,
^"aec3c tolow °u+e heavtesc wctgt,t vaCa, w^t^ht ^roquwlly itttea ^a3 !^r cur>^+d.

Heavk^sc wdgRx ultaa: '9Yalshs frea+}^t1^+titksa J c+n^tea:

[,1 ^nias (^^ao lae. q up t7 7^i^^^. ^ ua ^ aa ia^.

q^o ^aa. pov^^ ^aa us:,. p^ m^a ll^.. p ovor so la^,
C^^a u^s.

^^^-•--^^^^
Jab Titio No, 4 (fre;^t P^rt 77 -- --

posass6a yaur 6oasie dutir+- whu ypu didlud hartr 9au d[d 1t. 1'1aa^oe pravlde ss m>soh denuL u pasafb]^.

!. Yombaslc ^ea;

'j. ^(^Cf7^tGYa Wo19. lijt^ljflriCat yGU fiCCd7

3. SsACI Opla'BtiOft^ yAn ptdlW>eif,^{: .-,^.^,,,.,

- -^ ...^..^..-^----^

4^. Z1sChri^ctl IOOO9vledjb ^Tl^ siC.^i/ y0U 77^Q: ^..^

r --'-"^........-'

5. RaAd+ui/ W+^itiaB Ynp EU4: - - - -

lS. NT^c otP'eoP1a y^4 s^Y^t^'+^^

^,,._._. ...^.

Ues^r,7,e elf^ ldna aea au^au,u o?pl^yalc+^l.^etvlq+ d+1r^, inv^avas aux[os a ^prFlont d^s ► fn rerms nr

wslldrlQ (oirdslha number at ^ours a d^Y ®pant wsEking) C 7^ 9 4 S 8 7 9
! ^nditlC (ak41e tha 1NIAf!>rtOtHOUta a tlny rpin! ataa7QfnDJ O! 2 9 4 5 8 7 5
i I^R t^^ ^^^ n°^^ Ey'^y ^^[^) O 1 2 9 4 !S 6 7 8

^np (cis^s tbw oitmn e^y you hed !o bm^d) Nev^ea - l^caefone^llY ^ FtBquentt3+- aonetsrnlY

i Chaefe bniow ehe l^avvest vx38t+t lustd. w8libt tYe4+>m^SY tItttd ss^di! av cmrsleC,.

^ Eiear^mt v+ai^x 1i^teds 'W+1^t Cro4+wl+tiY 1lloed / wnslud.

^ ^ oo lka. ^ 1 W tt,a, j^ ssp ^^, ^ a m0. [^ u^ ^^a uo..

p xo ^. pc^ ^ao sb.. q uP ^^s iw. Q c^rso ll>^.

q so mr.

Oic aEt1^ i^wpnx (rev?J^tt'I) •••-`

Rwaivad di-[4-20dII Dd^4Dae Prnn-k1lftOfl48! To-IC 6EDICAL SEAVICE3 FaKr dGlf
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Aui-14-fl! D0:30sis Fratv-Ctov^ IC 8sr N8r

20740 - H20
Y18T81''^t## T-811 R BtOfdli{ >:-t8#

r1«^a sua d^n .pwea Foreommertu. aspioaottcn. a^.pmat 1.ona^rs yw w^^ fa add :>a a+:ppart Yoar
apyiseAdon tAacJ^I. eoaaomla, Pis^ohalol^l

1 ac^ri[y t7::<t the Iplaemuu^ ws +dds !+1►gn wd t1+at ^& p^ s^ns waa xp t4te beut olspy 3onowledC^

^!' aigt:inF rhis nppiiarston. I es,ptaudy watvs aIlP^ttu oflaw wA1oh Carts€d uZY >?ersnn, P4tsoni ot asediral

^tdt^r who hea msdiasilp aneridad. araarr•^d. ar racsmiuad m4 ar w1:a m,a Y hava atedioat lnl^rmatian of aeY kmd

wfi bh tstiey ba used m mnder a d^aF4 !a w,y aLnr4. rt9>xt dlaatanng :a.ah k+aovV?+adSn orlofnrmmioa [A i118

ructuurl+a co^+is.sea eu e:mplarrert.) te ^v atasmC:).

A^ed Ea fLle s^fes#^m b madiicl^i etldsuosi>a sr^qppprt otths opa^n.

• ^^r ,..LQ^^-^^rC
! Parson Campt^Ing 77's[s Fdtrff Clolmant"s s ►snatuna

_x. ^'--1^.^^! °^^

I7t] NUT ^ub^sa3t ^is ap^lic^,tia^. •ac ►i^^hout 1:h^ foliowtn►g:

+ aupportirsQ atidtaa! avTslpnaa.ip^sd 6!r ths pl^yotetefi-

«YaDUr^61qt1stutMf ora thl.s aRpPlkxtk^n• (shaval

A^^.^J^^^.^^
Thle appflca^lan vlr)1^ bFS« dJs3tfl^^asd lf mad[cef ^vldenaoa ^t^pportln9

tlm raqlJess ior Parnuinant To^s1 Cte^a61114t la not ^ahe^d.

'!'e ssauMe pl1GlYtpt ^'^%lB0^1i18I, ^fi1s ®^p11^10It ^EiOiAld )'^ 4t1ed diP®^tiS^ WZtl4:

Tha tndustt°f^l ^olttt>inlsstan a# Ghtv
Cta{ms Manaqvsstisnt

SD W. 5prtrlg S!. :fRh iMar
Coturnbua, Chla 4^1d1-^S^

Halp Us Nafp Yaul
Ptaase lalat a+nlnuts ta gtw ua yoar carroct sddn^wa

!n tifrl ^{i1w►ldetd ort !}^ ilrst W Ro b! tt11^ appllaat#cn-

^GiC a01St Pa^a 8 (rsv 2l8^i)

^ s

Qer+^lvra Dt-1L-tDOY DBe48un Frat23b'r8724lt

ta^

`„3

Tn-!C iED1CAL SBRVI{85 Pata O1D
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^^rf4-ofr na:r^^+ Frca-Chre iC R^a WCr R16i'B?'9483 I 44f F C11/Of6 F-Ee9

2d 40 - H21

^ 14L1: t^^W{, M,D. ^1i1,iS. PafeL M f3,

3ana 70, ^B

Pianls t•. Ga1{uac^ {Il
A^tnmep aE 1_aw
P^ev^n 1€ Gaitts^ CCmpatty, L.PA
^11^ t{tUnlinHtiS1^ (3UItd^Q
5a E^rbltc Sqaara, Sui#a 222Z
^^eva{and, Ohto 44't13

^l2C}1i111"^8^t .^13+3.^i^,t^^ ^^ ai1 %^i

Ctetl^ttant: Htlty etaok
Ctatm filumber ^#•818839 SS
^mplay®r, t'a^t t?t+to tntl., lns.tPatk t)rap l±a^e
t^ate af In,^lry: t'^ctab^ar 47 ►^
qad^ af Exam; .il^ng ^B, 2itQ8
Cnrtdldans Allowad: Sprnta tutrlt^a^ Cegtan, icrattttstsactaf apc^ndy{asts,

ACQapaodyiatlatheala, rnxjnrdapteasive ^isordar,
aingta a^aada

^xaminatlan Par. PamianentTatf^ QbAbittty

^_ ^̂̂
,.

, ^

. .^
, ^:

,.^
r : :4
:3' ^
" a

i5

'^i

^

.^
^
.,c
^
ae

k[atary,s„t^d Gltqic,at Caunse:
Mr ^laok tndtcated dunng anurse af his emptoymsnt wNh Partc C^'t[a fncl., {ncJP'ark ^rop !'nfgtr as a
ttlbnror, na t?ctohar t7. 20Q0, he ar^s warkt+^ it! a t^ala and susta^nod tn^lry ta baelc. Hie ^ftt^at arssnlnat^ar!
and iteatmant we^a at Clacupation^l l^laaittt Cents^^. tu^. l^tack amtirwad further ireatment v^ith h^ iatn^ty
phya{aian

hit. Biack:craale^nt Mt^t iurtt6ar sp{ne nn Novarnber 1U, ^^ wntcn ravaatact spondylaEtutttaes with m{{d
u, moderata antettaraubtuxattan af L5 on 8t wlth ntaders^e ln^p{rt<^ament an tha caudal aspec.^s nt ine rSgftt
tnd {e^ f.S ns^:aH`ar-.r:^,^la ^ut t^r,ttal ^^awss ^

Mc 8{ack was rafarrrec! to Dr, Parr^uttl end fumbar apina sun,lsry was neaammenderi Mt. Bfactc was
n;{uccent t4 undergo avrgery.

A1r Htack wss rafsfred to Ar 5hah, Pa{n 1aAsrtr^mept Cftnln a^ld furtiier tteatment w^m luml^a€ epxiurai
►ntedinns was n^cammanded.

^res^nt Gomo^lMss:
A4r. Btack r^slaEad that Qver a parlod aF f1ma. Inw kraetc paln was pmprasstw3ty wors$ l.uw ha^ Paln was
assoctated wllh rad^al+r^t pain to tegs, numbness and t4ng{tng ss^satlan l^ga Ha axpertenced slgniiical^t
a'^kulty wf>h activtdes of dattS^ {iukrg^ sucta ae watiung, stand{ag b^l,^xling, llfling, clh^rbltre ar descnndu^
$tairs. l^a,^ back patn was parllculatly warse upan artsx^g an ths n^arning Ne bnd a^gertaltced ep^sudas or
il^e lega g[vfn$ out on hun whda v! ►a}kiflg.

f5lc Htw.+na8s!!celrru
1^19 SikN Nm1h Su^as

Pkst t^luor
^Ys^ta:rL Oltw i41lS•1^19

^[d-bfS•lSfi
Ai+^S AI64a5•I4S7

:au6arv MEO+e.u. CfrrFae
Sn t^otrncPdy ik:vr

Snua^ ^
Fm^Ne,Cbp^t{Q77

^0^3lt-!!4S • 4if^351 ]R7^
Fwc a^ll415^i^^1

>;ea^tvad 06-ld-zoaa aB:4fhl^t Prtla-^i[^r6i9488 To-1C fd^D1CAi S^pltli^5 Pear â

EXHIBIT
^
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2 0 7 4 0`^^4-a^ H2 2^ F
rarCi ev+ iC Res lfsr t^s^Ta4es r-aal e ola^ofa >:-^ia

13uy a^rc `_.^° -
Pags Tvra
J^^ne lo. 2008
Gis1m Na : 04-839859 Sf

Psst 1^'.
htr, 81ack's saaal, fam^iy htstory vsere non-zanltibu^ry Madiaal ttis^ary was pp^tlve far pravious Ml, high
t^tolaesl^erai and knae sutgery

f:^ce Ina ion:
Exatnfn^iatr re++^fad e 82-Ye^td mela fn e]$n'dtaant Qsun and discamfark, vralking Krith an entalgic gsii.
SP 13018D mmltg.. Puise 881m. Ff9 is gupldsd in iris lnavamsnts

lti the standi^ posture, splnel atignment ares abnomtat ^+{tfl fis^nttt9 af the tumbar latdotic atrvs. Sp^nal
t^^ndamese waa notsd over lumboeecral levsi v^lh tendemass ext^nded tc^ both sacxn^liac;^oints and sasfic
nr^es. Thars was wtidema^t ott pa#pa19ot1 atirar the midiinu at ths iumbas^etai se9ion and sn the
psraspu^QUS muscles a^nd myofasnlal pa^alumbsr rnusnlas.

Fa1weN dax^o^n was csmed aut cewdausly w 30 degn^. Lumb^^r hyperexkension was pain#^I end cen ba
ostrisd aut ia fg degrees. t.l^ten^l bending ia kha ^ht ertd lateral barxling m the iaft aapsed pa'atumf^ar
strekch muscu[^ paln end wers rmtted ko 14 degrses. afr^kt# lats caisutig taat was paekt^ra bilaterslty at 26
degreas. Ueep tandon raflexes were t+ tsoth iawer extremities,. He had dlHleulttr s#tempting heai-tne
ws^ing.

^,e^tkaw af l11$rl[r.ek Reeat^ts;
'ihe^ fatk^ing medical ranards ware gvaElabie far revtew ek the t^me ar fhfis exerninattan, M.P.1no. rspart
Q91i612005, medlCal [+eparts ^xn pr. E^iksan 01/19f2QOB, repott ftarn t?r. Nsmuna^is ^2108120ti6.

bninE :
Rtter n}vlewing h15Gory of acaidenkt dlttlca) caun ►e, dlegnosita eludtes. sub^estllve $nd objsctlve findings, In
rny aptnfort, Mr. Bfactt wlkh tt+gar@s ta clatm numper: 4fl-Si6B39 8t, sprata ltrmber rsglan, ttrrnbasa:xat
spandytasis, ACQ spondylotisthes^, majar depresstve d^order, singta episode, tlas signficent physical
^m4tations^d-Is p^t^a^+i^y artd^taRly dlsabte^tram engep^9 ^nm-anygaktkt^-emplaYmEsrt.

Sincere^y,

^-^'^'

M P. Patel, M.q

MPPim^

R^+tred 1fB^t4 2aDA 08:aOnr Frao-Y1818T8198 7a-IC IlED1GlE SE8V1tES [++gs ^12
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Au1-14-Di OR:,Ota
Zo^4a - H23

_, . - ^ •

P ►oe-Cl+vs JC R+s iJir 216T'8t8468 T-9+ti P 018/Oi8 F^96

^ ^a^^^'^, ^ ^'/.
C`linletil7'^ ol►pksgist

pralea^unqR P1aaw
7ii5f ^Va1t »flttt S#rr!!, ;3ulte ^[
r^^+a aa^.^ o^ a4iao
z^y a^z^

Tastalgat To^ror
Sutta &^t
^tevetae^id. aH ^^^3
>^ ^^o^ ^7

PS"lrC^D^CtGYC:A^ ^'VAY.7J^t^`Y^I^i ^

•• 4^ fy

c t'
Clsimsnt tptarmstian , ^ ` :

'3 ^ `-

itiarua: 8iliy Biaclc 1'racedure: R:ecard Rgxiew ^^
Clai^r3 Number: 40-81683A Sl Cliaiee! l^ssr,to^i ^
Dato nf Bitt#t: 2l1d146 ltcfert^d by: Ss^dlay F'^17x^, U x
I}ate af i^vaiUadan: G/i4fb8 l.xami^eer: rames M. Mcdiins, Ph3^.

Claim Aiiowanceas Luazhar3train; AggefAegEUarative+Jflii^tDiae^, ^ ►bas:+°►ggofPrec^ciating
Spottdyioiirc^cais; M^or x3^nessive Disaa^dar. 3iu:gte Epi^e^e

8e:san tor ^aA+rirsl: Mr. Hiack fa ^ 6^-ya^r-olrl C.aucasiurt maiC who was injurr^3an 10117/Ofl wtiiic
e^nployed as a suaighuxnii^; pt4ss^ap^tor. Iie it^used his lo^verbs^k shovrling ateel sl^ inur s bin,
Hc was off wc^tk far 6 wcaics befcyxe reAirnin6 u^ a Ifght duty pasiuaa. He remsived bei^ve,^a 17![f0.
3 f01 wli+ers l,a was forced o^w,aric due ta iacseased ^oA^plainrs ofpain atid accegteci retircmerrt. He
has bxn flff wortc sittce rl^t nme^ F^o dan}ed. alairn roiote^d s>,rgaly. Ho begsn hig caalSto3+ment wldt
Fark DmP For$G in 1^64.

7his oveluat4ott aa ta ^s bia >;bliity m retuiyt to wotic beseQ, upo>n his ^x ►mptaints ©f M^jar

,papt+rssive blsardeat. Sla^ i^is^ade 4ilono,

Yl#nxog,^t^t PatternalMalieai Stritu>:: His châe^f oampiiani canxr.tcd sxauad a sbarp. rrisbbin,6.

tt►rabt^iag pai.a 4it 3^a Iswcrback ti^at exteud3 dovru berch le^ lcft maro so tha^ rigl^t wiW ^r.hiaess
snd ting^ irr lwth feait. H^ reacd his pain as varyiuo,g ba^we^•u a S-8 or ► an as^ndiri^t ^le t+f Q-1 kl.
6throughausvmt^geda}'. i^ai3ndspxolvngecisttauBng,sitting.wn]king,bondinga^rstaapingincretrse
5is paia. No re'jies on Mt^ Sulpht^tt. Neuronttn ^d Prrcoca2 fos paiii. Hc is pYeacsibtd
Tra^+odons^tslecp. Pa3^Ais^pDatCt^t^rts^hatatilpeafY^daadnonvezbalbeisaviors. HSKf^olly
avoidq f^im wi>an'he is tn paia dvc to b,is ir.tltsbili^y ►.

lltruui o[ 1S'aaction^tg Ho tzsidea 1a a aingl ^fauu'Iy horue witl^ his 24° ^a d s^ari ^No 7has ftwa
yt^ra. Tbe coupie heve bem togsther for 19-_o yrars sad t^ave nu 18 ynar-
dmuBx+laia .frara his f9sat marriage, ages 3S aad a}0.

A^L'st Has sieap ls di^vp^i in befh on^at aad m,ii^nte»s^o. ^1e setissa #o bad asound
midnight and,ceciuires one huurta i^l! mslaap, lie baa tmubl^• gorting eamfbrtablo whiia distressing

Rso+iv+d Q9^i4209â D8:4D^ Frt^-21bT4T'3403 Trit 6Enif.^L 3ERViCFS P+sa

^XHIBfT
_ ....._.._ ^......._...__
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H. Hl$ek 1^e ^
Conthp,ed

thttught^s uVar his Raia sad sa ^n ^ttre daIay sieep cntset. His sle^ep Ls broken and fitfu] mosi
seigbts and bEe awaleas svtxY ^^ ^ours. He xapcucad the p^e ofrec^uria^ t:igTttnur^s af^liu^
from a gt^ 1,ci^sc and sccompsayirtg iiarlittgs afganic And fr:ar whieh xttrcTes him awalte. Atucirty
mu] ^pressive v{rorcy o^varl^ts pai4 futuie szsd tha pos$ibla lo^ of b!s fhmilydolap a^csu^ to stccp.
Hausuetfy e:wstc^a ear]y Abawrf:3f3 a.as, l^ a^yaep for5-] dtninutas acvaraltlsp^ duriagthe dey.
He rapurud x+ed>ued interest in aeu 8ue to ts c^imbiaation of p+an and depzessaon that has stresst^ ^

marriag^•

Pt^r s]eeg taavcs IYYm ct^mnichlly sitrad end ea^iIy ^^ur+a8 ^^Yo He atterapts ta o#Pset
atr^ronic ^ with caffcinc aad consumea 2-3 oups dfoa+T^e rtr►d ae^ts of £ota a:Iay. i^d dariad

rhe use+ af alcat:oL

His wjfo 3s aarpinyed fltli tirme aa $ sceurity ^ea^d erid Iae^ca ^or vvoric abaui 6 a.m. His sos*r^tiy
^taduated ,^+am hig^ gchoal arui works 3^t iime. He is home ater^e most days, His wife is
rc,ap^nsible thr alf hause]wld chorea Aari hi$ san. thc yard vsrcu^C. He hss sw fnnasi ^,amc or famil,Y
re^pottalbit#tlea. Aa noted, lte rrlsgpartad xecluced drIva aaci rn,a^y tta+auglt tha clay dua w peia ^d
doptesaion. ^ia oftcn ]rrocnaatinaiea on t+asks due: to de^resaivz +egathY Hefet:3s tt}at `aametitrt^ jeis

^^P ^^^t to tl^a ba^rnran" ra9uires more am^ ► tbsa he 3a^ aval]able. Wi^ sespnct m
hauachoid activiti+^r. "I ana not ablfi to du much, it's ^a 6oa<i to stast t]ti^s Yon caa't f'mdab." He
^liecn^ap]etesappsoxxmatelyoue-qtautercfwbathel^e^it^s. He6actauest^sitydiscaura^od
esa T^is fiteatrati4r► rovi^anc^e is law. Ha fllten dtaeortdnues aodvltiea diegustedwith I^ssn.^TPdue tss hia
T.EmitaZiaasandtsu►ycwxeartl:rovvthi^ngs. HGiseasilyittitatatwhichcoritrilnuGaswlawencdfcaiings
af'sct^ worth, usetcs^ arud ^^a9.+ of se]f..esdxm.

V►rhiie l^ repart^ ta "hava ihc 'I'1^' aa tnast of rl^ day^" 1^ atGstt f tWs bis titouitht^ art= iskpt. up vvlth
o+airn,rniated t^rlas sn ^ dt>CS ^iot alwaya fblluwprograms- Ha dea^ibed tds situatian as''awfvlly
disr,aw^$ittg. Y jw11 frxl bad." Hd ir;q ta srsi.^t dtia3ang eboY^t itsjuuy re1^ ►ted m^tters ixtt hes n:o way

af c]earing lais miod ar x^facusing b^is atteriticut. Hc ie pia^ued by deiT^+ Feet;ngs uEdc,pte^ian and
^3ociamd warry aver ^ia patn atul lirnitatians.

Ho dt^CSSes dtdly irut s#:awcra and batties every t}uee day:. f^u reslponaa ta his wi^'s prodding-
1:i^irrt apeiby has cae^sed him w cere iittle abo^ ►rhis apl,cerance. Ha docs aat aat ^Is at otry
n;gulatly sahaduled timt:s cu witli fmaily stace ltis wtfa aften wo:ica 12 ]xaur shilts. Hc eats when

6ut►gzy, `a Txiwl af cereal or sa^actwicit:' He d^rltxd Zd,s eppesita as "poaf' whiia 3^s welght bas
batn stable. ^Ic describod hfs dnys ss lan^ aad horing. Hs rl^uied pleasue+e ar ec^yateitt fro^ li8e.
He repcrta t^o da "aothtag" far fi:p. Ha livas ap fdle snd inefFxtuaT Iifa ^^ in wt ►ich he attorngts

ant! atxorapli9ttes vGcy iittie.

Heprascntswlthls^h rqaderauetornarked its^pnirrs^entin AQ1: s. coac^petiblewith tevetethat impado
aiost usGR^l fitin^onipg.

Soti^allxetlan. ^ rapoxtexl sigr^if]cam twasTana i:t his mafsriaga due m his camg]eims ofpain,
dopres^ivavyithdmwalaadirtitabtlity. Asignit3r.ancca^,edlBk^aY2Syeataiapa^tv^iihhia37^
year-oId wifc. He :eposied tiso me1'riuge had'beeti good ptiar tn isls wdc9c iqittzY but ]tss dct,erloratod
e^gniffcantty aince lu+ can 3r^o laa^er wrark or aact;mF^u ►Y Ttiis wlfa an ausinga an,d ehoppit+g trigs.

^so^[va aa-i^-Yaoo oe.4ow Fros-It6^eTS^es ro-+c ^stc^t s^^v[cas P„^. o!{
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B. 8{aak P^ 3
Continutd

t]epaasalvo withdrswal hss ar^stzd diatance in I^is ^latiazt3itip wbtla chmpue !nr€tsbiJiiY^ or^
aSgalf^s^nciea^iaas. Hedr.aorilscdthernarriage^"rocky." Alvorcchaat^broacbcdanmot+et}^ars
pne occesian by !ds wifc. Ha boiicvea shes romaina in thc mturiage far the aake af tbeir sace but nb.v
tltat 6e has graduaud, he ^vould »ot be aurp:issci if sbn ftled ^sr divoree. He does stcrt w^u a divorre
be^3 Paa1a beiplasa m stop her ifthat ls her lntent. Ha as3ded lte sttd hls wlfe argtta fi^qu^y and rx^'
ga f^ seversl days witltout tallcit+8^ kYe bEamtd hiimactf fat tcasia^ "wc dan't do a wlwie tnt ^
tlringa togatisa° auyAwre." He re^wrtad his relstionslifp witlt hia soa is littlr batxef z^rin^ rertaions
fl^ ec Ic^st v^eicly. 'He ia wiaited ln+ his aldesc daughtcr v^rha Il^+^es n;serbY far ^imateiy IO
aiimutcs. I^a hag no eontaet with his yaimgts daughier,

He lsetieves his wifo wnrks esctra hours io avaid br.istg ham^ with Isiu ►: st:r tnay work y it-.12 hr^ur

s^►ii^. Hal^asnar^osc$riaad^alrasaoc'stttts. Halostrelatiansil^ipsw;tthworkseqvaintrsrtcesfollawing
his retirement since hc nn tonger Beeta ha hes anytlun^ ia oonercton ^vitlZ them. He has l^come mara
Luroverted and eacSnlly wltttdrtiwn slaoa that tirr^e. He does uot sociellze and rarely ledvos haraa.
fla gonerallyavoidr intest►cting wlth arhers and is saxious and uruwmffirteble in so^gl sctrit^gs. FIc

^ga gtves3 up aad lvst'snteseat ir^ tidirigbia bicyclo, gaiu^ aut o►41ong trlps and aut9ngswith his ^aity.
^ECe hsa uat r^l^ed theae activitloa wirh aay ot^Cra. He docs uot bdoa^ to any lp+oups or
orgs^ti,r^Eons. He doati ^tat sctend Church servtce.

^[e pms^znrs with matlral impa'srnamt ia Socialization, c^+^tlble vrxtis, levels ^at s3^1fi^tl9
immpede mast use#U2 fuao>iaaitxg-

Cancantred^an, Potsbt^neo,Paca: His irOncmtratfan is varieblc to poor dt=e tn ri^c pre^nce
c f dcpr^eiva wa^sy and cona^ns over his he,aIth and ilsturp. t^e is.disoauca^+od, lfnof hopaless. ova
t^is futruz and dou5xs that much wil! chan^e fbr tito he^r aver timo. He p^sente with fraqnent
diatuptlon.v ln c^nrxntcatinie thstplsgue'ltltriboiit ttay sud, rtlglu, AS riOTed, I^ is ^ily fiiuti^ted atid
upaet wlth a i;end^ey m vtittdt^w froat sativiti^ in dist^^gemaat o^r disgust. He cstirn^d diat
l^a ComPlatea one-qttarter of whet he begins. He is iuciS`eetual at paciug Lis activities.

^ta pros^ With madCCd impali^eflt in tJsis arta, rompmtibla,^v1't1:t kvel~S't^t Sl^c:ently rump^
n^t »efn! fiuwtlflniag.

Ada^#a#ion ta Streas: tie is eoping wlL^t a gaaat dea] of difficuliy. He I,as uo ^cdve way
of e14wa3ing, itia rnood. He typlc$!ly dei^rs^ cf$otsios^ maklug to b#a wife dua to $ loaa of confldanea.
seit-esteesn aad depi+esalnsi. He P^ both wartI^lees and ^ilty ova^ his Ioss of bread wirm^r status
a^ad bcliav^ that hta pm+^ects tbr the f4tus^e are paor. He i+eporwd daify ^bts of ewaido with a
plor+ to goSsoa himseif (e.g., anti#'rease^ 'Wltilc he lxss "coa^e elosa" et times m maldng aa $ttemFt
an hfg 1ifo^ his Christiatt vaives hex►e pt+e^vaastsd his arNag oi^t Ne sfays "wa^ried atl tba tiane" dua
w bia pa'sa at^d fesrs af thc fl^ture. He daes t^at car^fide ia asteere. FIe has na ei;E'ecdvo waY of
etavaiis^g hi$ mood.

^^ts abillty to market himsel^' ua wd^Y's competitive wnxkplaca g,iven I^ peta atsrl fo^ings of
dEpz^esauonamjudgEC'ttabeponz. HisabilitytopqsssuyPt'abati^pes3adlajtcs^odTnbepoor.He
vrill expocfeaacs siga^ie8ut difFio^Ities'ss^ adheriagia sny wosk achedules, Snteracting tvlih anwarkets.
a^xrvisots aru! aompkGUtg aSaigtect tssi^ la a tisrsolY rt^ana.o:

R®etivsd D8-1A-EDD9 OAe4Da^ Frae-^16TBTE^93 To-IC IErDICAL 56RV1CEE FaI(a Of'3
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Ct^nue3

t3fe pre^kv witiz marlce^ imp^sittuent it^ Adaptation ta Sire^, c a^bla withlevels thatsigni!"itserttlY
itapcda ruost s^sef^ fi^cda^sg. Haj^g^ to bo not work :•tab]e.

Ate^►[s^t gsaixts: Ha s=rivcd pmmptly far his appvisststi^sst. 1[e gcr^tt^d es ^n tsverwai^ man ot
auere8e hei$ht (^'8°. I8^ Ibs.). He wax casttnlly dsx^ed iu bl^u:lc^eaas tund tee shirt. He ts a betidls^
nasawhowarcwiro,rimuudgl^, Heb^dntgaateeaadapp^rada3deethsahigstetcdsgc. XXcrosc
and tru^Y tus way+ stawly td the lrnasvlov ►̂  mvm. Ho temaiaoct s^od dusin$ tha s^ lwur intcrvi^v.
He was cQapatative.paltt+aa^ad ^sgaadcd,'watt qitrst#^ns, His motor m,aYCau^ts w^ ^b1a.
^la spalce with a t"cgianaT aacen#.

^[is aff'c^ct was blt^ted while i^s atoad was d^^sed. lie api^re^ dysphatie^.nd wei^ dv><vn by

n^^^••*^^ ovar hi,a in^j^yrr limitatioas anri rostri^Ona. His dut►^ts v+rere svmewl+at tmpoverished
a!t#unsgh ho pt+avidod additioael infarn^stioa whcn eskcd m cto so. Y^e is gcz^enatEy tmsvcusromed to
discZasing laf'am^atit7a ^out himsolf aad tcncl9 w ta^cp tht^u,^hts and i'ael3nb^ hidden. bvth frvm
bi^Ipanclafi^s. T^ue°EOtizispersvssalstyle,lemslva9buildovert^eenr^r^eBUttlt^iuct+r^sCdlcvels
o f psyclustag►r.a! a'ad.phYtical di^aea.s. ^it demausiYat,ed nwdera^e d^u^^ h'^n fveua and
cnsscaatratton, He compleissed afss^st tesna a>nscvry lvss Bad foxS^^a fic nften welks uuo
xuama snd thea forgeta vY#tut bes tSm^ in Far. Mt. B1pCJt iS iU^tcF'Ato ated fazAlet mcntal Statu^ testing
wa^ nas attasnptcd. His ievel;sf ^talieatual funcraanmg ia sh.ti:aat,ad to fell withia t3ae #awcr ead of

the Bnrdarlina rangc.

riorelvpmuntal Hletorya Ho es thc yvutigost vf G ol^ldrat v^ ltlt five tit12 end iwo step siblin$s bt^tn

aa en inta.ctfgmilY in nual Wa^t Yiz^uB. His^ rnot3ur died witb tte ^ras 4yeis^.af aga and his fntlsar
when !ae was 12. He described eu^ abusivc ^,+aletiansitig with bis stapmo^ar follawiag Iiia meother'a
death aaul raaved iu with hi^ sist,er aud hrotherin-Isw ^altawing bis #hrh^t`s cknth. He snv^led
throu@p schoal arul Gtlitt+es t^e m^y hawa beaa ^adiagnvstd with ADHD.

F!e perPonmed poarlY in sahaal e^ct ^ilyd bnth tiu ?^`and $^ E'^de twica. He subseq,uensly withdtew
from achval eaui navved ta Ci^tsnd fbr bcDt^e opporttutitv. He daes ssar possess a C3ED. ^ie ia
Ili?serete

Ftc vras matr►ed ro rsis fbtst wiPb f5r 25 yeuts aitd divi7^c^a dua #+v ocauiriri'g ar$uments esaa

^;^g^^t^.
^4ark ^fstary: i^e ►xas hiucd iyy Park Dxap ^orge in 196+L tusd ramained+^rith^ nampany w^ti! isls

^/07 rethxmans.

5'o^smary agd ^ptniane Nlr. Blsclc remai^,s in the thraa^ oE n'M^jvr 13ept^eve Disorder. 9inII1e
b:pisode. 1rJe ktves att. idle a^d incft'^uet iife Ds^n due tcr his a^apcrimva vgp^in ^ati tfeps+ss^vR=

His ADL'a Brr af high-m^aderaoe to s^oarked irApairmcnt due to pvar slccp which lasves h9m
atuanic^ly t]red aad ea9uy paaiaued shrvugh ahc day. Hn alcma^acea a tass c^f lnte^ct, in sex.
Licpn^siva apati^y i^ eauscd him to cata littio avex his a}^{^eaz^a^ce, #ii^ day is without dt"^tiow

mcatsing orp>upo^. He attcmp#s ead sacainplishea ]ittte dt+tit^8 the day. ,

^esssv^ as-u-xaaa aa:^aw ► Fra>rxtBT8t8Sa3 Ta-IC YEDIGLL 56RYILES ^^^ ata
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S. B1ack p^ ^
Crmtinuad

F^is SoCit^tit^ttion ia of inecicer! lmpairm^ent. M^nttal ttnsiant. arc a^ignificant sistcc his [a,jtuY duc ta
eaombiaatiano:F7^i.sdtlarzssian,snciskwiiis^wat^,ditsiteb:iity. Hcbelievaslriswlfobaasr^t^&itu^1
tzt thcmarria$e faor t6c ssleo afs}tek son but zusw that hz lsas i;raduat^rad, he wuutd not ba sutgrised if
slicfifedfordivtu^n. Hehaslaatcaa^tioctvsitthformariilcxtdsandlaas'6c^^eirlcreaSin^Iywithdra^vn
And sacially avQidant.

Fitis Ca^enRarion ts veriabla toi^ dus to tha p^sa^ nfdc^salve wony. l^fc rcpartg tlmt while the
7 V is na, ?^ rmrely watchas ahnws ss h¢ is caught is^ a we^i ai depresaiYe wasry and ar^xiety ovor 1^
fitture. His ronccr^uatioo Is also atsntptcd by his i^j ►uY ar,:1 axperience afpai^n. He estua,^tes he
co^plcicx anc-^duaztsr af vvbatheb^tns wbitC hispetsist^ce js di^sr,iptai dac Tn a low^d utlcrattce
^x fnzscrat`an, pain sad depmssive with^rar7vai. He ia inaffo^t uai in pacaa.g Isis activ3ties. He paosants
vuitit mnrkcd itnpnirmcnt in •+^•,^p^r^tiun >'orsistcncaPace.

I^a i9 co^ing with a^at dr.al af difftctttty t^ has fo^r t,tratc^ies for tha relief :3f }^hysical or
eau^onal i3ishcss. Ha bas Psw s[rsitgies ^'orth,s rcliafof ltls paycholag'ua1 tiigficultics^ dc ^
catifide la others. His a'bilisy ta ^t,d and ma'tnt:sll^ employn^c ut is ponr, He i39ucigcd

srabk.

F^ased ttpan AMti Guideliues Bs^ ta the h'^eluatuan ^aPFcrrytartGhs Lmpal^eas. 5u' Edittan. it is thia

cxemincr'gnplnlont^stbiactn^t+Gq^taaa^l^ofM^jor^ssivaDisordat. SingteBplsode renclers
YE"u^a pesmar,en^y a^sd wta11^► dissblad fraut ell tarms af gainful ^mpioyment: Ha oan munago shy

ttRan^es awerdcd.

Thaak you Parth^ apl^arnmitY w evalv^e 1►ilr. Bltyclc. l'lease da uat hes1texe w oantecs me ifynn lsavm

aoy questians.

^^^ ^^
7arnes M, Medting„ Y'ri.n.
Psychalogist

.FA^il1^1'jmsn

Ricolvad oa-t^tsoa oe:<o^ ar^t,^rers.c^e To-fC YED1CAf. SERVt^S vu. air
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^ ^ ^. 5^4^'1' ^R1J^°I^g ^-^-
^ti^F.c,^,4v^.

cu^rF.^,a^w^i^aa
4^^NE^i6}^F.Ufi^9 ^ f+:ut^tilf^^^3

QoID MBDIC^►^.^"XA1^3^1477Q?Q

GZAIl4i1rIlR^S/AL.1^IVFAN^s ^Q-^1Q839
^DOI ^81171^WtiaubTnt di^sa^^' ^F 3

i1tMMtbNr; ^ravaticm c^ ptaexisiiaA

^^,^etl^'i^lCAl^'IINll^[QiN; - - 03t23tt0 - --......_...._.^.._......--- - • • - - --

O^g ^^^^}^+ 'fp a^st f}tc 1n3u^ L^ant^niwwn ^€
t3hlp in ^}F^+c d^1dn p^ Prr^+ene^t
Tatst i3^a^itil^}+. __ _

Mr: 8hedc is a b4^aSd rT^t-be^ p'u1a ^!h a'PVoilaer^f ^ c}Ea^t
^ d^nvn„ M^ip^) re^ p^ by dsa [ndu3d:3a1 Cumcnisst^ oF ^+hs ^veie

rc►+I^xtd.

l^b'Ti)ftY; Mi: l^uk ^ vlotklir^g t^a e pKaa opata[at i1^r P`ads ^+o tnd, Rnc. ^ld

^ a^Gm^dl !^t l^i^ INDxY ^'c^ived ehrnreB^ ^emp ltaht ^ hd^t utx^riti^ 1^is P^ss

^ tel^ei^ fia i^valc^ ^it l^Y.1^^. tia wsx iFn^lty i^c^d et ^se aamta^sy ^Sp+^sM9
:^xlewbeeqs^+se^luDr.^i^FM^aqsfbrl4ntt^#+m^mes^ 'ik^m^+tsnduded

^ f^jD1^4pE,^^^^^Yr^^^C^>t^$^t1nd:liClic^ns
^?l:BTRC1C^OdlTit!

^ ha #^ tst +^clsi^y t^tca^tantkot^ 1^^ri^ hi^ ns9p^.3^6 utTrltic^c^ ^T
^^,^,Y ^ ^9u^ty aac re^asud W Dr. Paniigpttl. ^t Racel cutttapadist bbt

^ ^, ^^Iy, Idk. ^1ack u It^, ^ !y ik ^hef4 ^ i^ ►̂ ^ent

^t^i. (ktaer t^amGncat t^ inctud^d pgy^'^^otop^ ^I^ ^ith I}t. Mo^it'eFtY

Mr: 85,oic raAorted ^^+^cisiy' avd aieo poceai^at aaidde! tdeattaa.

^t[^W OP ^8^i ^^ ^r t^oI nrbtadd'sr ax^mt p^^^ 1Pnsitiw^
iprauutirot+an^ ^ngliE,61p i^cteR 1a^s^^wp di^tutbe^ eQ^dotyandde^icac.

tufF: slac3c r+r^ea po^! tmv t^ack t^n'^^reai^^ ew^^ ^^

6itattm! lenndmal mu^ V^i '̂ t^oaa 1n t^ii6^.^ ^ro
^^^. Hibpeir^

yaVa1^C I^IR eaaF^'tn+^i tn $tro^ RtonB:s ^ut tmfm^ `('ts tesi,
is vwar^e v^it}t ^s e^ ii#tTna tk^^e^ttct some ieltefwhi6 tr^IdAS, "^,

M^2 26^-29ie 12i25Pt1 ^'ra^:
flPR-OZ-r''^i^ 11.19AM fra^»z

^e^^^is^ ^r: i^^^•o^ ^Xi^aP^4
ID:IG fiF.If SEUICSS f a9l ;

D
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^ ^c^. l. ^i^^ t^.!U^^b^ ^^:vii ar! "uarl^;:^

i2 ^'^ ^ ^ ^^^::33

►̂", LU9 i ^. ;; ^
Pt'!^3

Re: Atae#cr8^16 ►p
^^

at+id move^em (pusifns^al c^mag^). Fain retang tadt^' rvas ^Fii^ xi^F^ is abnul
us^x^gc'.

(Tre^s11^ ^ai,a^nw h^vs ihaltuias! tt^'w^t^ ^+^ ^^ ^da^! teaS '#Ill^^
im^ngatdoo^^[in^.

Fut►cttot^atty. Mr. 8l^eis [s ic^opeedeht with driving s6^ct dlsWtoe^, p^t':c'f'n! 6ygienc
eetl aalivia^ ot d41^y ltt^g. }to reonfvoH ^a^s^+na ^n 1Eta a^t it, rr^ud ^.
hca}sewa^.ckaniag ^dgmix^y^nAp^&

^14lî ' M^IItC!!^, ^7'C13tY^ Ctlia^ty uiffty d^ ^ p^ °d'^ eti^') ^ttsS
plRttem^iF, h+F^• ^^ tPilaa^ Prrr+j+uY caro pf^'akl^t is Dr.

Kat^chio-

M^I?IL'^k7lt?l^: 11^:tid'uao, Avim^e, i^m^na, p^ ^0^+' ^^
1+laumntivt. and aiediaa^tlqypcrto^It^e taecllc^^

ALL +i[^tGIF^: Nolu3ovvndtu$arft^rlaltc,^ioe,

BQQAL Hti^U^Yt Seps,s4ed ilo2ts hSs +v^ti^, att4 s^, satRSSth ^^tuc^lkm^ R^
^nol^i^ i495r noc^giomi ^ac,1 u^s, nnmilt^ry eapa6a^fcrr

]^^1^^t`•A^, il^iuYBN1^1'mRt Ai^, Ot^CRb^ !^ ^A t1R i04^ d^. t^^l 1t'a.9

' itd^led, lNt. 19lACk wanc ^nr,^tiVrP Rad ca^IWicatirt! dufi^ tiio a7[ialinrti0in.
^pustedh^i bg h^ vael^t 1Gi1p^t^.. .

1's%J^nitltlt6ors CtillR 1a117bu lI^IOn tt^ iWP1Md ^hr 4T;tD. OOiot ^1d IAripE^tt^o 13tIdf0911

de$>m^^Y ^ ^a8, ^^ ^ ^its ►iaiehed. i'itpatflty aisatns^t^+t+ cs,^^lecl
ien^#anra^r bWte^el^y et Qsc lrx^+6nwxai,^tatEan bu! vaorae at tite han ^ha^t tlta ^qht.

^ Mt^or atrety^k aq^a 41S w$h.red^ gn"s^Y ^ neis^nd mt^o f®tit^g in buG1
' k►^t' r^d^etttittaR. C.i^ rduah ^att^Ntm ^ din^iatsl^d i^ tlte te^t ^t rf^vtnaGmta
^ tk+q+ ^endett r^t^e^ces wete 2t at ihe tcmes md am^ on ^e ri^ oml ^ it on ^ta t^lk
S klitllpfflREf ti^jll01!!ts WR1 M1Lp^ A^i1^1 F^7W •°B ^l18. S^t^t ^ ^e^ ^^+
^ ^opt fbr fow l,^clc ^rln, bi^lat pal^ vrele t^nnual. CAit ea^l ^ob[IIiY w^c Ritnv^

gaetdod Rpd ^ ►fatgia i*^bun ta^d 1o be ^aocai at ^ho w^^^ ie^
mdtlnn wRS S)atlon ^tt de^. +mt^ -14 ds^ ^

o i^tbdt^tss^d.

^DI^(:laL [l^Ct?it[39It81PtE:GVFA:

L ,dpGRoa^bn ^t paau+m^t u^ml dlsob^t.

^. L^iE ptr M. F'. Pafel, ^!t): Ut^fiQlU^. ik. Pafat np^cd tkc el^imapt^p^GY
tar} dqlally tlt^bied.

3. X•r^ tpml^a ^Ua Q51G4i87 af^d. fitst,degrac ^PaBdylofiathr.sib at !.5 t^xi ^1.
Hiletcrel intrarat7Iculoa' daf^ nota3.

t^-?^^liA 9^3r^i Freai9 ^tl^CLESl^ r^ }^A9Bi^^ ^^l^

qpR-07-2a1@ 11.^0AM From: ra:IC 17^ SEVICES Paee:^93 Rx96^
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A^r, 7, ^C1+1 i^:l$F!^ e"ierit aas Ga;ft.tt^
2 0 ^ 4 0^-^s^^^

^fc, it?y: ^', ^,'b
PR6E4

^: ^^,^^^iya
^^
^. x^ tum^crat^ae e^^^'r^rcx,^r ^Qr^^x+a^,^oa a^^ nm

i^t^ra1 ,^, ^^ o! ^ Is-st dislc ^u^ ^d ^e
^wudll^I^st^a ^# Ls ^d st,

S. t^ ]^aahnt spinc 1l1}Qlblf ^^ t ^ ^ b^^ ^] ^ ^! ^1
S] wi^► tianderaia l^a^rTt^ata
s^ig t'.^l+^ncvo+'xihipondy^d^,

f^ X^s+^a► tuzaha^r ^pteta 06f13At tt^rts^+e+^t apm+dytn^ I^t ^ i aitf^ au
in^rraa^l frr^+a1ffi^ut wittt PiatlM OCCxtalsi^+.

'^ Ind^[^t r^testi^on ^'!>t^^ t^.Q.^1^•

^. IMlrPorJah^tlea^^3^.G?106^ rk:Nem^tst^lqodt^tEteolw+t^t
w^ t^S^ M^Y'n^^iYft,y.

9. ^'fl+dtt^s] witl: t^iau^osphl^a ^ en^ P^r. ,^lt^o$tt^iM.D.
^r^IS.

1€^ 1^+lg ^et $hol^n Ka1^rk l^f.D. Q51^7N^.

l1> Adder^lunl i^p4Tt[JC^ L^%K^'^i 1111#tlQ&

t2. P^uf p^'la] impatm+ert m^nar+ pera 17^. P^d 01/^7109 c ►̂ rina^! a?^^ ^wk

t^cn tmp+^rme^.

t^, ^^ (^f^,^ oxerntt^tEan n^ ^#r^^ v.h4M.^. Q$n¢ro9 api^d ^
S°^wl^aiepanbn^npai^s^:►t. Nu^adProvi+^lsswu^vfti^96.

14, In^+tfd'dait^dleat ^pnlhtnltan h^lDn F^ict^ott 10/01A9.

l5. Y^4u9 p^prChl^rtG att^+t !#^Y^QZ^ ^s ^^dud4d fmm Mi^cE

q ^ ^:G^Gd111dJiD& W^1^+' ^Pl^ O^JO(lki^d Mid^a ^ ^.
03t4AN7.

D3At^r ^Hvw^ndanarHttaar,atesoabat#a6aye.

^pkNltlY#r
1. tt ls tu^ apmian tket t^:s cta^nunt has sabievad rr+^^um modicai 6n^rurttrteM

(MA^ to ^o r^t^cvu,ed r.and^ b^ o]nlnr.

2. Ht+Gd nit 'd^ AN1A ti:tldCe to t^rc Htr4l^tlaq ^ PaasenettY Tmpalmtont. ^^ih

QSlitrnq -

►V14..l1G ?d4f^ i,7^4^1 C..w^a^
Rta12-07-2050 I1: e^'f Fr omi

vr,.ev eti^ 7s^ ^a^^^^raRn a^z
fD:fC t'^D ^EVICE5 Ps9e:884 R^46k
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^3c'- 1.^Zu1^^^^.14F^ a ev - aed Ga^l^c^i

20^^0 - .x3i "
^^: a^^x.eitr^r^
^^a

Kc. L^Q^ pAE^^_ 1; ^

A. 1nm6t^^reirh+^^ ^unb^rdc^ativo,joiatt diece.te, ^ut ag8^v^o^ af
pt^t^xt^ti^ ^antlytve^f^est^ t.3-fi^ w1 ►^ p^steat Pai^, te^eas'°^ d'imtq^^
r^c nfmot^t ssjd at^lrra+to^r ^^ ^Ls f^^^^ ^RB kpabAr
^e^r'^it Iht e^Z89^1^l►ai^^for^ i^t.

3. 5tt^tl^t ^n8 ^hed st^c^.

, ..^^
Ft. ^ott KtupkGr, M,C►.

^-^-^10 1^s^9PM ^rwn^ ^

pPEZ-07-'̂-01@ 11:2@AM Fram:

to:c^u^ rc pe^:eas R=^x-
IDaIG t'E^ SEVIrES PaQa;00S R^96x
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r 4a 7w^' p , .^ I^ PleY • ard G^^^.t^:^ ^,;,,,•';^ :^ ^^ "^^.:^?^^'4^
2^ 7 4 0 -- , H 3' ^ 1I^X'3t^ltf,^^tdt^i4i 1^A'^

IFl^UR^^W(31iiCHl1: Btltr[7 Til€s;k ^ e CLl1Mi$tIM9DAI^ A(^AIlF^39

tlnclnf w+^t 11!►nrltefa 1^4 od^^at[at, t# ^frk fniinmfi:

t j TfusTi#(u^'a^twaakertuenav°oricilm+^st^sw^

(^ '[hirh^jmn^dWarlrrii^meepnblet^iwvl^k.

{ ) 'ilnrctaj^tdlYsaictici^erq^i^oiw^kes^^Taebw=

t 3 •s6^t?rrr,^i^y wc^e^'

fi^ataryrsvri: mwwa ^xaH^pP ^ ^t^daat #^oc^r^11^ fuomd<auY^+^trviJ^orrrnd,lion ^

uts utitrae^f6irdaftka t^s) N+d/a^a nt^Ikfdir exxetn4tt^F^^4+^Y t^^" ^'^ ar ^
e^it^s34am+n^Wtwo-f6iddoft'fibSli»a}lv^F.pac7,i^l^n^oCOlkc+srrieeldtOYVOb,^et6:. firs3ea:i^

waat^fn^lst6e^1^E^0e^'ut'#ie$n^^Em41F,itrdive4rcllruft^.od^o^Eat^^
s^dan^Ta+'fe++^ ^^d^aro .eeaon0u7df^e^did^um[s#ncPmgarox+^utnda•^1^^ Y

Rc^rffm^mA, ICiod^sa^^ , o ^ . .^

( }'Lt^'ffi'x'WOlt^'
8^eeraf^,t.^F^aao^ialulgfl^We.thaca^setaKp^'^rli+m^" PulLognfmatanaLse+rci+G^

t^s^^atnddl^ iF1^lir^k

{ }'h]ELi11J1a WOHK'

IXr^3umw,xk^^ e^cettie^tats#^ 1o9^jr poiosdsaif f+x+sa^s^l►, omd^tton lo ta^l^-^+npr^r

nFLoccsCcoqsehtlX^i^ndl^'^d^^ ^P^ ^F^"da o^fo^C^aofxn^? ^mosooE^ect4
^i ^kmm^t r^4atroa^aur^ e^ l^eraorr af ^e mr 8ifheNnrk.

( )'ti1AYY WOitK'

Hmn+yx,orlca^tsnsaxe^!'dt^^tno^lmwkc^Lxrca^^^i^nadllx^ ^^a^rmd^
oCiorca^!',^^ntu^a^sypcaeedcoftc^rovw^rW^ ^ ^
^qaiccntr+^teavtfn^iR^+s^Vx ss^i^f.^OdiG

( }`VRAYl18AVY WqRK'

V^yt,^e^w^c^ranawexa+t+^fi^^safaaah^ltwxr^lud'lemtonorrdmodiy^^^ in^^^'
![ affo^actitseqee^iy►nnstAxm^^^ftwonty^ortcxoowa^^e^Y
Pt ^â̂  nd tuc^ta0fl^o^alo:be^vYYrtaf.

ptiY' 't,N'filR^[ihMt'I^i^.^. t"^ . DA'1'Et_,^_,"i^.^+^....

PII7fS[CUIi^PB 3iAM^ BiChax'^ 3. Esgpkia

9P8^

t^Rs'6-^ !£a3^e ^r9m^
AP12-8Z-,261311:21Fl7 From:

I^stt.^4J^ IC Pasea^& l2^96^
IT^:IC Hd=t7 5L^UIt^S Ra9at^P ^=yfiK
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C[a'ro Humbers aD'816$34 Giaime Hcard•
aa-Slo6?9

L7-ACC-B C °(33v

PCN. 209239t Sil]y 6. Blaak

DLLl.X G Dl.i^CK
663a Gl3l4R ItACLt3 k6 L01` 18^1
H AYS^asvil.Li^ o^ 44039-3385

pate of 9n]ury. 10J17f200D Riek Nuaber: 30U03050-1

TliNTATiVS OADRR

't'hse claiai hae bcen praviou6ly allo>daH fors LtDdY^AA S'1'RAi}!. ACGRAI'ATTON dF

n^g,^ig}tATiVB JOlNT DISSASR LUM11;kR; ACGkAVATYDN O!^ 1}P1S'K1f7S'fING
Sp6HpYCALISA7i8SF8 LS•Sl, MAJDR DSPRRSSN1i ^SSbR06R STNC.i,B SPiSODR.

vssAUS^owiit> t3pl.C'sNt^ ncsc;s nre 3.3°t A!m 1.4-6

Thie c1Atm came bafare BY.trC€ Henrxaq OtLscer Jogspn B Laasax puzeuant to

R_C. Aeetiana a721 3S and 4173 58 on'

TC^2 App Far Cami^ensaatson af, Parmenent Rotal Disa611ity Etled bY Yniured

workar on 08fid/z009.
Iesue 17 varman*nt Y'otal Dtuabxl.-ky

Hfl.ar roviaw and coneidaration oC all the tvsdence in tha clair f^le, the
SCaEf Saar^a9 aFfiaer taakea tha fal7oi+iuq apealEic fsrdsnqa

ie ia the ar3er of the SCaff 7lvarieq oftlear that tha rpp7scatlon for
IIermanvnt and '!'atni t+isnbllity fs.cd cn O8/t4l2a09 ba GF7'1a'P1SD• 21s1a order

,B baead apaaifscaliy upon .hr reporl.9 oe nr. xrupkin 103/x3/70to}, ur
Patel (05/10/3008} atsd Dr Hedlinq (06/S4/Y006} who faund tilaC Cha Ia^ured

warker ia pzavanted lrom returAtaq ta eusrainad, romunaratt.vv a^sloYmanC as

a renuit vf the allawe8 cx+ndit+one :n t.lne alslm. Peraunaat total
dteabsli6y conpansutsoo 'e hereby av^arded fxam OS/30/?009 and to G^ntfnue
a^thout. cuapension unlesa ful.ure Eacts or o^rcumat.ancoe ahcutd yrarrant Che

atopginq of kt+e avard, and that paymcsnt bo mada ruraudot to Oh
►o Ravisad

Codo BvcCion 4123 56 Thte a>*3rd e1sa11 ba reduced by Aay outstanding

ovarpsyment of prior acmpensat.:on anfl/or eospensatsen PravsoualY P+l1d over

tha atraYd pvxsod now qrantad Iv/ L8_8 oCdrr

A pawRtt DF A:"fDRHSY IS ON FILR FGR T!!R AFIOVS I.T87'8D IHbVRBD w0AK8R

(i4)bdaya}af he reavipt o£ith;aborderuBtY£aa ti^melyeob]eatzoonxe fsled,
tha IC-2 Applscatlan fof Permatfcnt 'Potal riieabilitY wii7 ba rchedu7ed Eor

hearinq

^x^^^^v
lbe/lbr. E

e1:^t11 t'd4c t
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2^740 -- H34 RECORD OF PII^OCEEDINGS

Claiap Number. OC-S16839

Typcd 1ty ]bc
Dai.e Typed. n4/16f^01C

Pxr^d3nqa GSaited 03121/R610

Joacph S. [.aaxaz -
Staff Heerulg OLlicee

Elrctronlcally s{^[[ed hy
Jusellh S Laazrr

The paztiaa and rapreaeneativee ]aeted bnicrwr have heen ecnt t.hia reeard s^f

procaadinge. If you nra not an autharimed rapzceontative of ana oF t^e

part^ea, plaas^e not+fy tha xnduatrsal Co>^ieaf+bn

CC°91b839
A^ lly tl islack
6670 Lpar ![agte Rd L31 iR4
H R^dgaville OfI 44039`3]85

Riak Ho 2C00305C-1
Park oh>.o Ia8 xnc/perk Dsop Porqe 11

7370 ChatnbarYain 1{3.vd

Conneeut OH 4^C30-1100

ID Hai 10317-90
l^rax^k !. Cp f^ ueai Jr b P T
bL Aub1Lc 8q S[a 22aZ
C[aveJan3 01[ 44173-19C1

I^ Ha 300-SO
++a *(^^p,^t[^Cpeilt+ {tla.iir

PO eax 884

Dubisn Ctt 43017°6884

ID Na• 20634-9i

M_lliaor 6 Hab:J
91SC 9 HiJle Hlvd Sl.c 300
Clereland Ol! 44147-3599

ID Ha^ 4CCC°05
..rpRC . pNRF Seccaoo++t

3Q [t Sprinq et
Colamhua OEi 43935-32fi4

BFIC, [+A1P DIRBC^DR

HOTIi: IHJOR[i^ KORRPRS, RNPI+07CSRS. 11ND 'J7R'•IR AUT[lOfcIBED R!{PR!{S6HT>ST'VRS MI^Y
RRVIRW THSiR ACTiYl3 C[.AI[SS 1NPORHIITTOH T11R09CH TRR TNRIISTR7AT. CQtlF:ISBION AltiR
SIR1! A" m++w,QjR^,91a ao^a 02fCS 0?7 'CFIB I{OHR P}13R OP '"tIR WRIi SI°PB, P{.W181{ C{.ICR
I.G O H. 7MND PO[dAPf THR 7NBTRCCTSONB FOR OR9AIHII\G A 1sA9Si^tOR11 Or1C1{ YOU 11AV+S

DIS7ALHtiU A PASSWORII. YOL SHOU[,D i!S 718T+8 TO ACCSSS YOQR ACTIVB C[,11IN{6f

PTT001 Pa9Z ^
lbollbc

l^^ rryn^ 'ktr^au^lsr ^v-an+

iM^ Yf-YI6Y pi'C51'^+
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2^'^4a "

ra^ t 2+'.': 2 e7°V` Fitr,'>s a•: t:lt.,.^

b841?^ Y,. ^lIIIOIIC, ^^.i ^Ca ^^.'

^eth A $iCdane, M.^' !,, CRC, I,PI;

1a 4b41 • 2

4135 CEmt^kod8iwl., $6otr.bfl +1^2't^.18?A

Pbane7 p70}^8,1aQ6 1^nc.t33Qj 683-9419

Lhd3QkMAIt'IEZT ACCF85' RFd'OH3`

May^,2010

Ite: HillyB'.uck
Ciaim #1: ©0•816839

.

To: hir. Fiarac t3n11WCC^s liT, Eaq.
Ptrna & ^elluca Co . L.QA.
55 Pablie Squat^, S►ttie2222^
ClnYCls:yd, Ohia 44113

^m^tarv and Aefeament

Mr Bdly Black is e 64-Yeeirald aien ^ha sustaintd a compeaasbid in,jtal' on Octobrx l7, 2<f00 white he
^s r^>'lang as a Stratg^ttnin$ Msehinc OP^Pt (!7 O^ 6t3 3$2-UIO) fur Park Qisto lndusfnKS. Hia
r.latm ts ellaard for tito following-luza^ tst^: ag^tavation of pm-exiafm8 ^8^^ Jo^^dt^
iumbru; t^ggravadon of ^pasta+6 apoaiyiolist)fesis I.5-S2: wd, nql^ dcQross ►va diimdar singln

^tsade MtSdtcet in8omoatioa reYi+aa^ mdtcete,s thet tbis injoay has nautnd in tha Ooiiawmg
impaacsatla--an antelgta gait; dtffieuft hee! end toe welking^ undertyees in thn lum6a^eotal splnep
decaased seasatwn tn ihe kft I.5 dtsmetome; sadutxd 6eattoo, t^aA ^d beu'dic^ a^f ttic lambiu'
apitte„ s^ondylatis^s L3^1, dageax^live ,pita dlseaus of tlte lumb^r apir^ dtcrast^ t+atellsr atld
,Achtlld tendon tetlatts in tlu Ttd} 3aw;r c^stt+emtt9: deceased a^^ in thc kR lasvcr exttatuty`.
depre^tna; f^tguc; ctsranic pa>K; dearsasnd socLl^tion. xedueM eonCeau^ ead attattio4
dtxteaqed pet^iate^ncE ttnd pltca, ioanrod stn^! tofetenCe; >r^s of wosthisssaessi acd, bknad effnt.
These smpeittnents hava nauited in tha £oilowing lmntadons-mabiiity i<r eagage in say I^^

sttti.qg, stsndin$ or v^t11t►ng7 a a>t^ to cheagn Pasifiont freqttentlY^ ^^Y ^^Etstrccly iift ia asCe^cs

of 10 paoMs, ineb3ity to paifo^m eqX e1frY ►binB or cn►wlu4gl ^t!► to vtak aratmd dangeraus

mactuaray or at unpmtrcted he4g^b, ^ akiicy m,pelform >ti^'ve ttacEsfttg; 9nabihty to perform
compt^c aetivitles; nduead ability ta work ut ciost: casdea:t o^oth^r indi^duals, iaa^tY ^^°^ m
mada^stoly stressflii envimotnems; rnduoad abitity to meint^ m^ produetion goalr, aud,
^tiduced a6ahly ta perforcn iaska reqa^8 ^9^^

'fbc parpose of tlus eeport is ^o evatut>EO titis tndividnai s deg^oen of impaued Inbar maYlcet acccse as a
eesttit af Ifmtteaons ars:in3 from Wia u4jury. UEtd id Oie prepaetioc af ilds npart w^ae tiae followaag--
malica[ dricu^naats pcovided atid itemwed m tLis tepart; ea ataseeeraant inteivit;w vnth ehe cl ►ent; tho

compute^r iecltnoloBY of t}sa OASYS program g1u9 danaRrebta trett analyais; and. cu^+t lahor rnaz]ta
mformetion. Asart^attaithisinfioematwnthefnllowir^ahxtvatinnaeramade,

3tN-01-c."i7i@ 82•4^PH £^am=
ID CLE4f7-AFn ifLG E7F]M F'e^e.0d^

f
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24744 - H36
1. I+dr. Btsclc lsas s^tpetienoetl a 1009b lxductron tn ltis ahillty to uitltaie hls aoquirod akitls as a

^,{g^ag l^ne t^eratar es s msu}t of hia limttet^ts bsted oa dte ntedtaal infomtat^on

i^+^iewed paar to hia i^tuy hie ^ortcer trait pro6ta comWra3 fxvorabty to r2S Alcltovrr^ Rf

ckou,parronal3`lda {n,o.T.'s^, mpnesrnnng x'1,$34 a^i.aldilea ^obs ut t>ra clewaaaa sMSA

(Sranaerd Met<npolitsn Stedistical l^ra). "Y6ese ese POSitians tlzat eouid ti^ractty uaa his soqwrod
slnlla es a StzaiBititan+n8 1M^chtrla QPaeC^mc. ]^allowiag hFe ifl^ate8 Mr. Blaek'f zvorlcer ireit
proBla would aof camparts }^vacably fia eay ]l.n T title ivh[ch coulduse thoea ec^,uired skilla,

2. °fn #nalyzisg a fiili rangt uf nmdcitkd accupatums Mr Bladt hea expalemoed a 1f109e:tedut^ag

ia hrs atriLYp to accaae tha lsbaz marrret t9 a xxautt af hiB limilrUuut, bt^ oa i}sa msdictsi
mfoimatiau re:via^ed. priec to bis ie^my his wotlsrx tratt r^Bia cotnpared favtrcably to t,$27
AQ T'e, ^p+^^$ g0,14x ^ied jola+ m thc Cfeveland 3M5A. G^muttp hie tiwtricer traFt

pmfitewauldnntcomp++rrt i^tvarabiy to anyi].(] T. titla.

3 Tlte reasaos for thr.s totei raduatiou in ;rir. Bleok's abilii=' to scc^s tltia Iahar ma^rct are due ta
8is cootbmcd pltysicrel sEd psYciwingic4111tzntapoAa F'tnm a pt+Ysicd standpoint Mr 81adc
v^autd t^a utudla to mzet the staading, wslkis^B.ltitlnB ^ o^Y'^'S ^4^^^ of ltght vrark.
°^a wauld etsc bp ttoab]a to meet tltc sltting ar z>:ecLing t^eQuirr^fs af most sedontaty 3nbt
Fmm n psYottatoAioai patspec^sve l^ir B1srY tvanld be tr,dnced t0 kx7fotmin8 sh+°A>a, mt^

tsai<a m a tovxar^d stress enviibnnsc:st ^r^ red^cad peapic cotrtad,limftcd ^ce demau^is

aad vr.th faw cltanges ircdeilp' mutmc

+1 Mi. Black sv9te^ud en iq^+uy tp hfa lumbmc apiae whieb lteS stttt roaPar+ded p°a'ttvcip to a varidy
uf:tei^tatton asrvtces ^elttdtng p3tystcsl tts^PY^ ^Rl^^ r^d Peifl ^'t'°^'t ]n m
^}iap^ta consuttati0n 7^,' Pantguth :ecomnxa+ded tlmt Mr. BiecY oa^dergo auagtry on iils
iumbar apine ta try 6ad i^t^ea^e hi3 ^$. Howev-s. Mr. Bleek remldnt hesitant to

undergo at>Gh sargety. 'Ihe eiatm+me t^vaa r«x^ ►t]y ^yetuaixa by the reR^o sy^ccaalist, t?r >t. scott

rCntpk{a ]n s repari dakd 3-23-f0^Drinod work. L
►̂'t^at da^d b-14A8 T1r M$ F Pate! slao

uljury Mr A1sGic u int^ible
concluded tbet 1,dr. Blecdc v^auld br tmebte ta pr^fonn swtaaatd wu^ actlYitl dne ta his

tinuteliona In an ]ML deted 10•b-$9 ^' r^a Ftidcson aoncluded tltet Mr. Black's back rorain
is r^atved; titst titeere as na avldatoe utradieufo,petk+y; aad. rhat liautatit ►na fram ^a^ med,^ai

condiiions C^ not finm the alalmant's cWr ►p^^ ^J ►uY) ^ im^tIIg M=' Btack from

ret^mmng to vrork

5. Fn rrdddttru t4 h^a physicat 1lmitstions Mc Biack ia atso ^cing ^ed paY^°^
timitefians. !n a rqiozt dlne8 3-23• 10 tAe IC.{tD Spectt^list Ar. RoSert BYmee rioted nonderate
iaveli of imps4rmert irt t]ie £aIInwiag ere^ of ibnct►ome8: adiviuts aE deuly living,

sowallsspnn, ca^^trenrn. attrntton. F^tt^ and Poca rir. Byrnes hmitod Mr. Black so
wwk ecNvities v^ich vuauld 6a lo+^srr slreaa >qith limiiCo ml^pa^l ^eteeacttrnu. In s report

dated b-14-QS Dr r^nee ltd^etlitng indtceted m his aPinion Mc >3Lckwonl^>^a ta >D^n
sutiau^ad vtodt tetiviites duo te the psyclwlogaeel i^titationa e»ssv$ ^Pa
9njtay ilr Medling ltoted in patti^eutar thet ?4fr Blaek wovkl hYa11t have dttllt;ulty tataceatm8
appropnak^y whb coteor]aeis aad s^laoa aad shn ltc svould slso hat^ sli^culry ommplotl>!g

tssic9 in a timelp mtinnet. Aa IMfi $^n Aa MictiaetMutpi ►Y dated 14-15A9 atatad mhe opudan
Mr gl^lC had oniY miW kvcls ad'unpeinur:at in most Rtoctiasal stras {activitIes af dsii,y LtrtFt^g,

soctelvatiatt, coneeatratco^, ]roT^setnrr and Pere)

IO•CLEIJE3.A{U }KG f^Dl'1 Pa^r^tl0'. P=-[JIS;

ILl1-F7S-2818 02'c40PM F^om^
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20740 - H37
^i, Mr. Blact hss a very litttitid tduc8tioa aarnpltting only itie 7u' ar 8°i gr6da. Iia slstsd that he

faifrd 6atb, the 7°E ead trte 8d1 gmdas twix. Mr Hlsct aleo ockmwlaig^xl that !^e 1s fVnctiorutlEy
^titeratc. He satd be tao rsad or wti^ [mry IHtla m R„^ Given his aga^ pl^cal fmntatiar^s
and tlta exteat oPhL^ od^atiaael deHciaud^ Mr. H1arY vx>LtL! taot 6c consid8red t rm1i^+^c
cendidata for addiuoa8l formatirrd educstioa ox ^aiaing.

At tbc pta^t ti>fte M^ 131aak sa S4 yoars vf ega C+rstixa4fy in oeder tor suctl ad2ndu8ls to
succes^'a11y xelura w work thtte must lte llttle cu no vocetlCaal adjuatnuat. Mr. Black woi^d
ui a Sniu^teniug Mmebine Uperata froal 1964 to ZOQ2 (he 3:ae aot per#'onntd eay suMeiixd
work acti•nty s;nce?A62). This is the onlylXpe af emp4apment perf^+rmed 6y the r,lalmant m the
past 46 yeais He;a uo8bio tn ret^n to ltis past wark acaivi ►ie,s, li+a sldtls he developed wnuld
aat 3rensfer inta nther ooeupalianf 8ivea t[u axErrst afhtsphyatcal sad gsyrltoto^iret limiialians
Mr. Black ltes nesr^ worked in any typa of ofiice ar ciarfcel p^oudoa 'Phaa^re in oidec far Mr
Sladc ta saec^stully rcitan tn attemam wo^ st would require a st^tsftc8at pmouat of vocatioaat
ad3uatmeat be mtdo by lrtm

8 Tl^^ fact tt^at Mr Hlack ^a wtahle ta return ta>sis prevlaus worlc actisEty^ tt^at hfis alrllls wanld nw.
transfa inta other oc^lP^ona St4en ^a exteat aF hta hmitattom, ihat ha haa a very 1'imited
tducauon, tLzit ha I^as dff^tilry rendit^ or wrldng ut BnglislE, that he is a^enth" b4 peara of tq&e,
that he bsw not ^►^kad a^t 8 yrsua end the earcont labnr muicCt wnufd fartIur ieduca his
r.t»playa6ility.

Ptte i^4 ^ ri 1 Rer:^ved^

F^e matCStal rogardiag A^Ir. Hlsclc tras pmvukd 1Por tha Couatelor #or revSew P^ ►ant w the
dsvelnpmeat of a labor marid Aoce#s Svalual tnn. Pmvided for rene^v Hcrc the follawiag:

1 XCItD'^`peciallst RrparE of Ar. R Stxat Kiu,pkm. daud 3 23-10
2. IC1:U Sptcisliat Tttpart of Dr. Ro^rt 13yrnea, deted 3-23•10.
3 IMPi af Ih. idic7tee! Mtupltiy. dtud 14^15-09
9. IM^of]?r. Dceat;riclcsan^dated 10^6-A9.
5 PI'D AppliEntios, datcd 8-I4-04.
6, psprhoinglcal ItCpott ot I)r 7amea Mcdli^, dated G-i4-DS.
7 Medieel Repad of Ih M P. Fatel, d^ted b-1 U-DB

Medieq^^s oaad--

Accardmg to tbe med'u^t mfo^cmeuon reviawui and iai3 ►>;it^tioa obWt^ed $om t1+e elaia+aat Mr, Hleck
sustataed a mmpenad6la Ialary an aetaber l7, ?A00 ra Ae was wmdet' one aftt^e m^a attea:pttng Lo
shav^el send. Hn iudicated hn Pclt a s^adden oaset of' psin in bis iumbP^ spiuc. IattiaUy M was >zetted
conser+rHtlve<y anth medteatlD^, Physir^! dtaaPY ^ l++^ m^8^- ^+ ha feuled to
demotntrebe smpravanent Mr ^lscic waa iefsarod to Dr pasugutd w dleta'nstae if sqegGry wtte s vtable
opttoa. Dr Paafguttt felt thtt autgay hed sorne a ►etst brx tbe alatat^►t wu beaiant to undesgo sur8^ca1
fnt^ttoa Mt. Eilasic was icb^rrtd bart to y7r. Sbeh for pa5s manrtgement Ho uttdarsres ►t aa
ovattmtcaa fmm 1}r M p pattt. [n s rtptut deted 6-10-06 Dr. I'ittl statcd that over ^e past cauple
years Mr BtBCk's rymptorns ltttra woutarud cetta+n^g blmto expvlence d^ff+cutty oomplapag even mu-

Jlkl-Q7 ^''Gf20 0E' 42F'M Fran. IC:CLE1JELf'i^D FRR ii6M Paae:2?A R=J.OZk

^
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otitCr teaFOt^atbiiines tesluind l+fr. ]itack to csa^+ri tkndatneeth the m.8cluus and 9^ovcl out ^ siag. Tbe
cleimsnt ststcd lhia was very p^Yatcally dmuitdiag wark, ^r. addti+on W standin8 and ivsVcmg the entue
^wrk asy t^fr 13ieak t3sd to use tonla .na tit3 metaials which fte^entir ^d^hed !n. ^cosA o#?5 tn tso
1^

Y^1g^1 aal^a^^--

Ali occupetiaas in tha A7cttorwry a! 4tcrq^anonul Tirlu sca eSasslfied socotding ta xpccifle
ocet~petlona! tLtuts 'i'l^se tcetts ralated to tducatibn6t dtvetopenestf, voeatim,al ^eo,^aTsas, aPtiiutles,
s^ngtM, phyaicat drxuanda, t+ot^in8 ^^^^. ttmperunatts and interest ofihe wo^dce[. 'Il^eae t^ait
pmfiles w^c creeted by ttce ikp^ttment of I.ebgt and ete acceptttl as foundetion dsut fa tha f9e]d. M
ir+divcdual's ira^t ptofile cen bc iafctrod fmm ^y cr ItaS *,^ast V1ork oxpetir.aCC etul hainitig, ttztd i#
asawr►ed to 6o s minimal esseaunwt of the mdivldusl's capahilitiea ltus i^stt pm^ila ia tmmed `:Pnr'
sccea9" at^d. re,^cateute tk^^ iadi^et'aArafila ptloc ca the rn^ucy in qucstion. 1y ►is esat ttym^ compared
to e"poat-aeee##" p'o81a that taiw into coasxdenatien thc f^mctional impatzmenta ulamg out af ihc
rt^UTS' Bq caB►Per`u^g thcae two pratite#. it ie pos3ible ro,dentity ttheaelobs thgt rvcro avmishta gnd to
the in)ury aud thosei aLlalirar►s!n avallebte to the i^vLdosF sstbsequent ta lns or iticr n+,^ug:

14fr $lacdc's T.stwr Msrlcet Rece:s6c m enclased sa AApendtx A fihe pto-acsa9a pLnSIe vtea t^ed on
ira^lta onhitsited durlnB 1^1ab#. lytapo^-aea^s ptnfdz spas tnodif^ed m the fotiowing msmter. 6ased
uponihameditst fafo►tneRs^ tbatwasaav,etved:

1"Stc^tBib•' ►ves t+edticed fcanl hsa+ry to scd^te^y:
2 ltcaaoai^ f161Gty tvas Lexit^xl fmm evaa^ ta bola^ everaga
3 Motae CaoidinAdonwus t^ fione avecage ta be[ow 1^vaagc
4 Menuetlkattrtttywaszedti:edfm^t ► svarageiobelowrtvere$e.
s ^:ys-l^a-I:aotCanrdinattonirasredueedfmmavrsegcmbelowaveraSe
6. Proldbcud 3knm cliatb^ng md riawling
7 I2educsd ubifity w per^orm balmci.^g, ataoping, icnaellngarcanod^ing.
& Iteduued s5ihty topcrfvrmrepeEttive rtttchin&
9 inaFxiity io ^otyc in cxt^tats of #empe^afsrzc.

iQ 7nabilityiownr$erotuudvibnitaryoqp#pmttrt
11 InBbtlity ta uqrtc aruund da^erous mec5ieory.
12. fuatrillty ta du^t the a^ltua9 of othrra,
13 Inrs6il►ty to pdrfarnt e^ vtu^e^ of weak. acuvrtias
14. 16a^si[^Sr ^! V1D2^ 14 inad^Cly 6tiCfi$^lI tLVii^nID^tS.
]5. inebiEttyMstta^tprcc^a'sontole8ncea.
I5. 1ea^rtp ta wnrk in closa eoa^cact of othca' indtvldusla.
17 Iaabllity to make vrnsi: judBakatb-

lhese ttusagea in Mr Slack•s pxofltt re8ect tha Cbtw^t in tus phy'sicat and ^sYcholal^cal capa^inties
resuld46 ^ hut conditiona h, ltght of tbe medreai infommtdoo wbich +vas puovidrd. T1^a pcofilc vres
^LCa ^ to the dstabnae afSots ir1 the Gevclaud 3M5l►

IC•Ci.E.11E7-AM'7^ Fi^ ^ P^ae:O(!6 R-t00a
:LN 0! 2010 02,^ttiP:^! From
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Conctw

t

11^n prcporsderance af ►n^aan ^wed ,nd`scates tisat Mr. Blseic ta ex,ptti^c^ ►8 m^e^xd physlcat

andl^3'^twlogtcst l¢mtelloae as a bltcst resnlt ai`s^s ^c^sabac inj►ug. Pram n physlaal standpuint lIe

vaooUtd bsvc di'Plict►]ty mect>n9 tba demands of scdastary vrarlc i^s has peslsespated ^ ► s vanetyr af

tt^eatm,mts wit#nut exp<xieacin8 qny :ignsfu^nt unissavsrt ►eai m ins fintctianai capablltitp Tba most
reccr+t repurt &am the tCRD Spt+c^alisi Dr Krupkm induatts ut h3s opls^oa tha cla4mant ►a i^pxbtc of

austa►ntd s^ork activ]ty. From a psychalog^tal ptrspcdtvo Ma: 81ack•'rould ^^icultY P^^oB

Inore thm► ^mp1a^ raunaa sadts in a iaw auesa eavimnmwit rvit8 ted^ced pcoplo camact, Lmited

perfattasnco dr,rnntds #nd witlt few cben8es ►n hIa dally ^Une. Mi Bls^clt wta]eed in ox job ^ a9

a Sbcetghteatng ^3ac7tit►e (^mraWr fnrnt► t9b4 to 20!?Z. ^'S3a ra tbc onty type of^nrk! ►cc l^as petfanncd ►n

d6^ qtacs. He Is uQabte t41ettm ► ta f►is past ti[^a^)c acttvities I]st akille hc slev^apad ►cpt►]d uat tlarrst'er

tnta other accs^a^a Bavrn tik rYtent of ]us I^ttutons in sddst9an, Mr. Blaek 5as s very !un ►ted

educetiolt torap3efia8 ot1zY ti ►c 7^' grade af scJtaol. 1^ has va►Y iiasltc^ abliity to rcad or writo m

L►ng^sah. Gtven hia cnrresst a^e ^f 64 he waold Aat bc ooosidend a sealist^c tandidste for Rddttiamai
fmmeTiud edncatian ar trainit^ T6clefola cs a res<alt af dsese factan >adthc cum^ ►t 1a6ur malios# bRr

Bfacic hao cspaseuc.ed a 4ofei snafilthtY en txrfann subtC4a^f gsmfs^i acGvity^ aa a su^ahled bas^s

. S,»<aae. M. ^ f'^
'^ormror^i eaa,,uloe^e

a

,

^

f̂

^
J^'i-HL-E810

22.9fPP1 Fram; ID:{^E6EI37`ID kt24 ►̂tti Paac.NOrf R=SNOx
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2 p^ 4 ^ -- H4 3 Ohia lnelnsiri^l t'ommlaalon

RECORD OF ^'ROCEEDlIYGS

Clasn Numhort 00-8t6839 Ciasms IIeard 04-816839

LT•ACC°aT°COY

1,K^ I093391 eilly cl. tt]aak

DIL:.Y 4 BGACi(
6610 LSAk NA01.is RT1 LOY 184
N RtUG8V76•.R OH f4^039 3785

rsate oE ln^ury 10J17/x040 kiak Huatser 34403090 7

Rhss sffattcr wae haerd os, 47/O1j3010, befroro 9aaiC Hearsn4 Officnr xoisxn Neafs,

purauaat to hha pr.svisions o: R.C. 4i2i 3'^(A}il! cn

1C•Z wpp t^or Coepensatxan OL i^czmanent 7ota1 Dieabillty fxled by tn^uzcd i^orkax

on 0811^I^009
iasua 1} t+axmpnent 'i'otal Diaabiizty

Noticea xera maiied to the In3ured Narker, the itAployar, ihair raepeativa
rapraseata.ivas ana the rtdtsfnxetraWr o^ tha Ruraau af Norkarr^ CanpenBation not

leaa thar fourteen t141 daye pzior to th,e dnte, and lhe Coilorinq were preaent

at tfse hcarinQ•

APP[tAkANCki VOx Ttus IlaavRSO t¢OxTO[R Pr u 8lsooz, Kr. A. R3ac.k, court rnpnrtcr

APPkL^RANCti FOR 7`HR F^7aPTAyRR Ha LF. Fatley
J1PPE11Rt.HCS FCR TIIS ALYltNiSxRr'['OR. Na 71j^peatanCC

St ..a tta fxndxnq ot tho BtatC Hesartng 4fEicer that tFss clalm isao boaa ailoxad

£or: L^(d7►Y 8TSt1SHf 1►GC^B7►9ATIOai O! D3Cim1^SIVi .YOIt^i' Dld8il8B f,V103alit)

l^GG1111VATI0^ Ot p^l-^28TIN0 BPOi¢D]I+OL38^a8I9 LS•Sll 101JbR prPAXBBEVE DIHORDSR

SIH6LS EP290D1l. AI8i1L1S0'1lSDS 8IIL<iIl1Ci DIH^B ^' 7+7•4 ^D L^-57 EOBx T37iON7lTjC

fiTRE9B DISOADER.

After fu71 consldaration of tha ieaua it is tho ordcr of the Staff t*ear•rtq
Off'_eer that the applicatian filed 48/14/3049, [or pacrosnent tntnl dxeability
ca^apenaataori. 1>r denxW This dncisian is lsaaed upon tha foilox:nQ findxaps

IL ca tha lindiag of the 8tnff Hearinp OECscar thai tho in^urnd Norknr is
inaisg.ble ta recaive permanent tota^ dieebxisty coo^panaatian becauao sn Z001 ha

taor m voluntxry rntxressant and abandoned the xork force.

4ha in^urcd Norkar euataincd tha xaatant iniury on 10117/4a. Follovlnq tha
in7ury he reaaxved temporarY totnl diaa6xlaty componaetson until ho zaWraed ta

work an 12/11/00. whcrs ha zoLUrnad ko wark he had n reatrsctson of no lsftin9
ovor tvranty poueda On 11t11/40 the In3urod Norkor aatiticd tha 13mployer thnt

Fe sntendcd to takc zetireaent baead on hso years of ear^sea wlth tre canpanY•

nt tha Lama the iaturcd xorker xas CxCty-aix yaara oid aad been wit}: the

^np.uYar Chsrty osqht yoars. z`horo ie no med cai avida^ce LhaL any phyaician
odv^rrd tho in^ured ^+orker to retare ae a zneulL ^C e.ha alloxed anlurtea. Tha

[niured Norker aav hia trnatxaq orttsopedxat ia daaua^ry 3001 at thet tsae the
Isft •s9 reetriotsen waa snareasad tn fifty pounda dve to qroin patn which the
docsor atatad was uncus.ntod to Cha Iajurad taorker^a bsok condition.

Rhe 3•s)ured Narkar laet xorka7 on 2/9lO1 nad a[ficially ratirs3 on 7/28(41 He
tcatificd Lhat ro hae ncit5•ot ^vorkod nox looked far vork sxnce nxa zetsreatient.
Rhc Bta.CC i[oarinp OLCicar Iiade that the ,[n9urad Nosker^e retsrement xas
vo.untary There .a no aedxcal ersdence•thnL xE xas :nduced by the xnduatxa.al

9e/ma ^^^^^^^
PTORKh'Y Paga 1

^ ^^_"
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i.tasm NucaheY. 00°836839

^njury ?hero ie no evjdenr_a Chal anY of hie Lreatcrt9 plt1a{aiana advraed him lo
rntaro and r^n taQpurary t•olal disahtlity f+aa pai@ after he atopDed rrorksng. 7'he
pervianoni toial dieabil rty apii! taatton indlaatea tttak Lha rnjarlY] t^7tkhc ba;an
caceLVlYSg 8oexoi Sasurl6y Aseabii.tty bra^eiita lator #n 2D41, bui thc Ex]e ie
ai,[ent as to the basia for thoae benaElES einca tha 7niuxod Norkcr never looked
for taor,t atiar h4e retxrunont >`e abandonoc t.ba work force *p thxa exEVation he
ia rcclt4lble to reeeiva permancnt total disabiixty eCmponaatron. The

applxcat#on ia dented.

ryped ny ma ,- -- -----._ -
uate syped- 07/19/20t0 RoD^n Nash ^
!TaFa Kccesved• O8/i9/1CJH BYaf^ ]icarlaq Olftaar

i'zndanga NalisB 07/21/2010
EfectroritcaUy stgr+ed by
RDbm^ash

'rhe partias and repreaantatxvaa s^sled balw have been aent thi:s racord uI
praeecdxnye ZP you nrn not an authoeised repreeantat^.va Of o.1a of the

pazttaa, plceva nutifx tha induatsaai Commiea>on

C3-B1^+B39 it1 Kc T0311-9D
8rtly C D7ack Prank L GallvCCl JS [, p A

b6T0 .c+sr Reqie R9 P.et 1B4 hS Pu61cc 8q Std 'R22R
ti [+idqeville C7t 4^i039-3255 Ciavaland oll ^f4113°1903

Riak Noe 2D003050•1 ID Ha 900-80
1^ark Ohio tnd [nc/E"ark tJrop Pos^ia D **•COmpmanaqaoiantB 1'nn.•••

13l0 Chamharlaxn Blvd Rq 8ax 884
CannaavL CH db030-1100 Qublia OH 43017-6884

T!1 No Z0634-91
Is+tiiaor 4 i[obi!
9150 $ ttsile Bivd Sie 300
Cicve!an^ OsI 4d14^•3599

m No 40D0-05
*+*8YlC U7[RFr $aCtlen+*•
30 x 8priaq 8L
C7of u^ahua 01! R3215 •2263

IrITC, ZJ1R UTR$CYOA

HCII!• iHJUARD ii0A1GEiR4, !TlFT.6Y:iRS, A^iU'FHBIK l1U11'ORI81lI) RE1rRR88tt2AFlYfi$ HAY
RKV[F.[i 7NRTA AC'liVY' CLATNB SHFOIIMA'C3.QN TliR0U6H 4HZS SNDUS:'R1AL CDiltil66Z0[i i1I!!f
Sl^A A'Y wtrw ohiQ^,y^q ONC6 [u! 'i'f83 1'OH8 P71ti3 OF fillfi KBU SITL", ?LBA88 CLZCSC
i C C V 1fNi) POL*^OM 'YH6 1MS'rAUiJP7CDt8 FOk OD'PArNYNti A ZrAS$WORiS UNCR YOU lUIYA
C199'71YYFfts A, YA48kORU. YO(s SHOi1LTf UR RBLA ^G TCCB48 YOOR H^`Z1T8 C[J11dSt$)

!rP'lDQdiY ['aVe 2 f^fea .

tr a^ra ry^+r em IlY l^^rl^r^rt

Td ael^'M PtnV•hi
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IN THE COURT OF APPEALS OF OHIO •:
, ...,

TENTH APPE[.LATE DiSTRiCT ^:.w ^^.^ ^ ^ ^il f 1: ^ ^

State ex re[. Billy G. Black, • CLEl^^; ^;; E;i:^,;; I-^

Relator, ^ ^

v. . No. 10AP-1168

lndustrial Comm'sssion of Ohio and . (REGULAR CALENDAR)

Park Ohio Industries, Inc.,

Respondents.

MAGiSTRATE'S DECISION

Rendered on October 24, 2011

Plevin & GaUuccl, Frank GaIlucci, Ill, and Bradley E. Elzeer,

11; Paul W. Flowers Co., L.P.A., and Pau1 W. Flowers, for

relator. •

Mlchael DeWlne, Attarney General, and Stephen D.

Plymale, for respondent lndustriai Commission of Ohio.

, Milllsor & Nobil Co., L.P.A,, Mark E. Snyder, and Nlcole N.

Farley, for respondent Park Ohio lndustries, (nc.

. IN MANDAMUS

)n this original action, reiator, Billy G. Biack, requests a writ of mandamus

ordering respondent lndustriai Commission of Ohio {"commission'^ to vacate its order

denying f^im permanent total disabi#4ty ("PTD") compensation on eligibility graunds, and

to enter an order granting the compensation.
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No. 10AP-116$ 2

Findin,^s of Fact:

1, On October 17, 2000, relator injured his lower back whiie employed as

a press operator for respondent Park Ohio fndustries, Inc. {"Park Ohio"}, a seif-insured

employer under ^hio's workers' compensation 1aws,

2. The industrial claim (No, 00-816839) is aliowed for "[umbar strain;

aggravation of degenerative joint disease [umbar; aggravation of pre-existing

spondylolis#hesis L5-S1; majar depressive disorder sing€e episode."

3, pn the date af injury, relator was treated at Concent^a Medical Centers

by Eiizabeth W. Mease, M.D. Dr. Mease diagnosed a"[I]umbar [sJtrain" and placed

relator on "[m]odified activity." The restrictions were no repetitive lifting over ten

pounds, no pushing/puiling over ten pounds, no sguatting or kneeiing with aiternate

sitting and standing.

4, On October 19, 200Q, relator returned to modified duty at Park Ohio

cieaning bathrooms. Affer a few hours of this modified duty, relator returned to

Concentra Medicai Centers and saw Dr. Mease again. On tlctober 19, 2000, Dr.

Mease prescribed "[n]o activity" and a return follow-up visit. ,

5. On November 10, 2000, Dr. Mease indicated that relatar could return to

work but with restrictions af na^repeti^ive-^iiiting-•ovpr-fen^^poi^nds:and na pushing/puliing

over ten pounds. Reiator should be sitting 75 percent of the time. ^

6. On November 15, 2000, relator saw orthopedic surgeon Mark A.

Panigutti, M.D., at the referraf of Dr. Mease. ©n November 15, 2000, Dr. Panigutti

wrote:

8ifiy Biack was seen in our ofifice today for evaEuation of his
back pain and leg weakness. Biiiy Black was frst seen on
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1011712000. Biily Black was last seen on 11115/2000, His

date of injury was 10117/2000.

The current diagnases are:
[One] 847,2 Lumbar Sprain
[Twa] 722,52 Degeneration Of Lumbar. 4r Lumbosacrai
Intervertebrai Disc.
^*^ ^

Biily Black complained of back pain and ieg weakness, Biiiy
Biack had the fo[iowing objective physicai findings of
spondylolisthesis, decreased motion, leg weakness and
aggravation of preexisting condition. Billy Biack has a fair
prognosis for improvement. Biliy i3lack has. nof yet reached
maximai medical improvement because this is the acute
phase.

We are recammending the following treatments:
[One] Continue [physical #herapy] at Concentra 2xweek for
4 weeks
^^^

i3iily Black is unabie to perform regular job duties. Biiiy Black
is unabie to return to light or modified job duties. i3illy Black
has na other ailmen#s which may limit his recovery. His
dates of disabiiity are from 10/17/2000 to 12/12/2000
{Esfimated). The return to full duty work date is 12/13/2000
{Estimated}. .

3

7. On December 11, 2000, relator retumed ta see Or. Panigufti. On #ha#

date, Dr. Panigu#ti wrote;

Bii(y Black was seen, in our offce today for evaiuation of his
back pain^. ,^iily Black v^a^ .first^'seei^`°on - ^i^1^^^712000. ^Billy
B[ack waa last seen on 12/11/2000. His date of in}ury was
10/17/2000.

The current diagnoses are:

[One] 847.2 Lumbar Sprain
jTwo] 722.52 Degeneration Of Lumbar Or Lumbasacral
intervertebrai Disc
^*^

^^^
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Billy Black complained of back pain• Bifly B[ack had the
following objective physicaf findings of improved pain, mation
and strength. Billy Black has a good prognosis for
improvement. Bi1ly Biack has not yet reached maximai
medical improvement because this is the acute phase.

^^*

4

Billy Black is unab(e to perform regular Job duties. Billy Biack
is able to return fo light or modified job duties with no lift > 20
ibs. nos s#and > 2^hrs for 4 weeks then fu(! duty. Bi[ly Bfack
has no other ailments which may limit his recovery. His
dates of disability are from 101171200a to 12/12/2000
(Actual). The return to work date is 1211312aa0 (Actual).

8, Also on December 11, 200a, relator signed a document captioned

"Employee Notice of lnfient #o Retire." The document lists February 9, 2001 as the

"[l]ast [d]ay [w]orked" and February 28, 2Q01 as the "[r]etirement [d]ate." The document

also lists "55" as the "[r]etirement [a]ge," based upon relator's February 1a, 1946 date of

birth. The document states;

Pursuant to Artiale 25D (under Retiree Health Care) af the
Labor Agreement, !, Billy S. Biack, an hour[y employee of
Park Drop 1=orge, do hereby give 60 {sixty) days natice of my
intent to retire. 1 understand to be eligible I must be 55 (fifty-
#ive) ^years of age and have a minimum of 15 {fifteen} years
of service> .

9. Apparentfy, an December 13, 2a0a, relator returned to modified duty at

Park Dhio. Accarding ^#^ ..ral^tor`s- testimonyR..th.^^ modified . ciuty incEuded cleaning

bathrooms and pushing brooms.

10. Qn January 22, 2001, re(ator returned to see Dr. Panigutti. On that

date, Dr. Panigutti wrote:

He comes back today. He still has back pain, He is also
ge##ing some groin pain in his testicle.

On examination today there is some question of bulging into

the groin.
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Assessment and Plan: This is a gentleman with iaack pain
with no significant feg pain. He daes do heavy work and this
dose [sic] cause his symptoms to increase. We explained to
him that his groin pain is unreiated to his back pain and he
may have a hernia and shauld be checked by his primary
care physician. At this time we wil! iimit activities and no
iifting greater that [sic} 50 pounds and no work greater than 8
hours for faur weekso We wili see him back as needed. ***

5

11. On June 6, 2008, at relatar's request, he was examined by M.P. Pate1,

M.D. ln his two-page narrative report dated June 10, 2008, Dr. Patei conoludes:

After reviewing history of accident, ciinical course, diagnostic
studies, subjective and objective findings, in my opinion, Mr.
Biack with regards to claim number: 00-816839 Si, sprain
iumbar region, iumbasacrai spondylasis, ACQ
spondyfoiisthesis, major depressive disorder, singie episode,
has signifiicant physical iimitatians and is permanentiy and
totaliy dlsabled #rom engaging into any gainfui empioyment.

12. On June 14, 2008, at reiatar's request, he was examined by

psychologist James M. Mediing, Ph.D. In his five-page narrative report, Dr. llitediing

canciudes:

Based upon AMA Guidelines as to the Evaiuation of
Permanent impairment, 5th Editian, it is this examiner's
opinion that his current complaints of Major Depressive
Disorder, Singie Episode renders him permanentiy and
totaliy disabied from all farms of gainful employment. He aan
manage any monies awarded.

13. On August 14, ^^009; .. • relator ^ file^`' ^^^ri ^^ appltcation`• for' • PTD•

compensation. On the application, relator indicated that he had been receiving Social

Security Disabiiify Benefits since September 2001.

14. On March 23, 2010, at the commission's request, relator was

examiried by R. Scott Krupkin, M.D. Dr, Krupkin conducted a physicai examina#ion. In

his four-page narrative reporf, Dr. Krupkin opines that relator has a "20% whate person

impairment" based ^apan the aiiowed physicai conditions of the ciaim.
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15. On March 23, 2010, Dr. Krupkin comp[etad a physicai strength rating

form on which he indir,ated by his mark that "[t]his lnjured Worker is incapabie of work."

16. On Aprii 21, 2010, pursuant to Ohio Adm.Code 4121-3-34(C){6), a

staff hearing officer ("SHO") issued a tentative order awarding PTD cornpensation

beginning June 10, 2008:

**"[T^he Application for Permanent and Totai Disability fiied
on 08/1412009 be GRANTED. This order is based
specificaily upon the reports of Dr. Krupkin (03/23J2Q10), Dr.
Patei {06/10I2008) and Dr. Mediing (06114/2008) who found
that the injured WortCer is prevented from returning ta
sustained, remunerative employment as a result of the
aliowed conditions in the ciaim. Permanent totai disability
compensation Is hereby awarded from 06I90/2008 and to
continue without suspension unless future facts or
circumstances shouid warrant the stopping of the award,
^^^

{Emphasis sic.)

17. Park Ohio fiied a timeiy objection ta the ten#ative order.

18. On Juiy 1, 2010, another SHO heard relator's PTD application. The

hearing was recorded and transcribed for the record.

19. On direct examination of relator by his eounsei, the follvwing

exchange occurred:

'Q. Wh^t^ percentage^^of ^the-:wQrk.-ho.ur;, just baApark it, were
yau on your feet? ^ '

A. The biggest part of it; biggest part of it.

Q. Okay.

A. i struggied ali day long. Sometimes i'd sneak aff
somewhere and try to hide and sit down. Sut if #hey caugh#
me dain' that, then 1 was in #roubie so ...

Q. And it looks like yau took a retirement in February 2001.
Why was that? Vou were oniy 55 years oid,
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A, Well, i was just in too much pain at the time, and i
couidn't maintain my !ob that they expected me to there.

Q. After they found that ou#, at any time did they offer you a
sitting job in the office?_ ^

A. No. There was never no sit-down ^obs.

Q. The company just doesn't have it, i wouid imagine?

(Tr. 6-7.)

7

20. On cross-examination of reiator by Park Ohio's counsel, the foiiowing

exchange occurred; ' ^ ' ^^ ^^^'^ ^ ^ ^ ^ ^

Q. After your retirement, did you appiy for Sociai Security
bene#its?

A. Yes, i,did.

Q. And when was that?

A. Oh, it was a whiie after 1 was off work that i appiied for it.
i don't recaii exactly how iong it was.

Q. What were the reasons you saught the Social Securify?

A. Weii, because of fhe -- my condi#ion, my back condition.
I wasn't abie ta, you know, perform things around the house
or do things fhat l needed to do. And someone suggested to
me I go to Social Security. So i went to Social Security and
#hey approved me, you know.

Q.. Was.your^b^ck the soie. reason tha# yoci^uVece^°awarde^ ^^f
Social Security disabiiity? Wera #here any vther conditions?

A. i think they might have considered my background in not
being abie to read and write and different things like that,
you know.

^^^

Q. And after your retirement in February of 2041, did you
ever seek any vocationai training?

A. No, no.
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Q. Have you ever enrolled in a literacy program?

A. No. -

Q. Have you ever attempted -- I understand you haven`t
ob#ained your GED, but have you ever attempted?

A. 1'm not hearing with them talking.

* ^ ,^

Q. Pm sorry. I understand that you da r^ot have a GED, but
d'€d you ever attempt ta get a GED?

A. No. [^never thought 1 was able ta do anything like^ that,.-
yau know. ^ .

Q. Wauld you be interested in vocational training?

A. I don't think it would do me any good. I-- you know,
when I went to school, I mean, 1 doubied up on the years
that [ wen# #here. And 1 wasn`t able to Eearn, so 1 don't go -- I
don't figure afEer afl these years f'm going to be able to learn
anyfhing either..So along those lines ... ^

[Park Ohio's counsel] I have no further questions.

HEARING OFFlGER: i have just a couple. Mr. Black, did you
work anywhere after you Ieft Park Drop Forge?

[Relatar] No, ma'am.

HEARING OFFICER: Did you [ook for work anywhere?

[Refator]^ No; ma'am.

(Tr. 14-17.}

8

21. Fo(iowing the Ju(y 1, 2010 hearing, the SFlO issued an order denying

the PTD app[ica#ion an eligibility grounds. The SHO's order of Ju1y 1, 2fl'i0 explains:

ft is the finding o# the Staff Hearing Officer that the lnjured
Worker is ineligible to receive permanent #ota[ disabi[ity
compensation because in 2001 he took a voluntary
retirement and abandan-ed the work force.
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The injured Warker sustained the instant injury on 10/17/00.
Fallowing the injury he received temporary tota! disability
compensation unti[ he returned to work on 12/13/OD. When
he returned to work he had a restriction of no [iiting over
twenty paunds. ®n 12/11/00 the Injured Worker riotified the
Emplayer that he intended to take retirement based on his
years of service with the company. At the time the Injured
Worker was fifty-six years old and [had] been with the
Empioyer thirty-eight years. There is no medical evidence
that any physician advised the lnjured Worker to retire as a
resuit of the al[owed injuries. The lnjured Worker saw his
treating orthopedist in January 20D1. At that time the lifting
resfriction was increased to fifty pounds due to groin pain
which #he doctor stated was unrelated to the injured
Worker's back condition. .. ^ . :.'^." . ^ .- : `

The lnjured Worker last worked on 219101 and o#ficiaily
retired on 2128/01. He testified that he has neither worked
nor looked for work sinee his retirement. The Staff Hearing
Officer finds that the tnjured Worker's retirement was
voluntary. There is no medical evidence that it was induced
by the industriaf injury. There is no evidence that any of his
treating phys9cians advised him to retire and no #emporary
tota[ disability was paid afiter he s#opped working. The
permanent total disabiiity applieafion indicates that the
lnjured Worker began receiving Sociai Security Disability
benefits later in 2001, but the file is silent as to the.basis for

those benefits. Since the Injured Worker never looked far
work after his retirement he abandoned the work force. !n
this situation he is ineiigible to receive permanent total
disability compensation. The application is denied.

9

22. On December 20, 2010, relator, Billy G. Bfack, filed this mandamus

action.

Conclusians of Law:

_t; -.^^.

The main issue is whether the cammission abused its discret(on in

determining that relator's job abandonment at Park Ohio was not induced by the allowed

conditions of the industriaf claim.

l+inding an abuse of discretion, it is the magistrate's decision that this court

issue a writ of mandamus, as more fu!(y explained below.
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Ohio Adm.Code 4121-3-34(D} sets forth the commission's guidelines for

the adjudication of PTD applications. Ohio Adm.^Code 4121-3-34(D}{1)(d} states:

lf, after hearing, the adjudicator finds that the injured worker
voluntarily removed himseif from the work force, the injured
worker shall be found not to be ^ permanently and totally
disabled. if evidence of voluntary removal or retirement is
brought into issue, the adjudica#or shail consider evidence
that Es submitted af the injured worker's medical condifion at
or near the time of removallretirement.

Paragraph two of the syilabus of Stafe ex rel. Baker 1VlateriaJ Handting

Corp. v lndus. Comm. (1994}; Og^c^hio St.3d 202, states:^

An employee who retires prior to becoming permanentiy and
totally disabled is precluded from eligibility for permanent
tota! disability compensafion only . if the retirement is
voluntary and constitutes an abandanment of the entire job
market, '^ ^ ^

In State ex ret. Garrison v. lndus. Comm., 10th Dist. No. 08AP-419, 2009-

Ohio-2898, ^[54, this cvurt, speaking th.rough i ts magistrate, states:

The,case law indicates that a two-step analysis is involved in
the determination of whether a. claimant has voluntarily
removed himself from the warkforce prior to becoming PTD
such that a PTD award is preciuded. The first step requires
the commission to deterrnine whether the retirement, or.job
deparEure was voluntary or involuntary. 1f the commission
determines that the job depar#ure was involuntary, the
inquiry ends. If, however, the job departure is determined to
be uo[t^^ta.ry,.. t^ie,..camfnission must, consider additional
ev[dence to determirie wtiether ttie job ^departur^ ^ €s ^^ ^an ^
abandonment of the workforce in addifion to an^
abandonmen# of the job, Sfate ex rel. Ohio Dept, of Transp.

v. Indus, Comm., Frankf[n App. No. 08AP-303, .2009-Ohio-
700.

in State ex rel. Rockweil lntematt. v. fndus. Comm. (1988}, 40 ©hio St,3d

44, 46, the court expanded e9igibility for temporary tota! disability compensatian by

expanding the definltion of an invo[untary abandonment of employment:

Appx. 45



No, 10AP-1168

Neither [State ex rel. Ashcraft v, lndus. Comm. (1987}, 34
Ohio St.3d 42] nor [Sfate ex re1. Jones & Laughlin Sfeel
Corp, v. lndus. Comm. (1985), 29 ©hio App.3d 145] sta#es
that any abandonmen# of employment precludes payment of
temporary totai disabflity eompensation;^ tliey provide that
oniy voluntary abandonment precludes it. Whiie a distinction
be#ween voluntary and invo[untary abandonment was
contemplated, the terms until today have remained
undefined. We find that a proper anaiysis mus# iooic beyond .
the mere voiitionai nature of a ciaimant's departure. The
analysis must aiso consider the reason underiying the
claimant's decision #o re#ire. We haid #hat where a claimant's
retirement is causally reiated #o his injury, the retirement is ,
not "voiuntary" so as to preclude eiigibiiity for temporary totai ,
disabiiity compensatian: ;. , . . ,

(Emphasis sic.)

11

in State ex reL Mid-Ohio Wood Prods., Inc, v. lndus. Comm., 10th Dist.

No. 07AP-478, 2008-Ohio-2453, this court heid tha# an lnjury-induced job abandonment

under Rockwell can be supported by #he ciaimant's hearing testimonya

We have carefully reviewed ^ the cases that the magistrate
cites in his decision, and we find nothing in them that hoids
that there must be objective medica! evidence corroborating
a c)aimant's testimony regarding his mo#ivation for
abandonment af his employment. On the contrary, as noted
hereinabove, the commission must mai<e a factuai
de#ermination, based upon ai! of the surrounding
circumstances, whether #he motiva#ion for #he claimant's
departure was, in whoie or in part, #he aiiowed conditions for
which the ciaimant has already discharged his burder^ of
proof: Here, the commission did so; 2nd did`n`ot-^ai^u^e^^ifs ^^
discretion in^crediting tfie ^faimant's testirnony, particulariy in
iight of the office notes from Drs. i3ennington, EIlis, and
Dyer; which indicate that the claimant reporfed suffering
severe, constant back pain since the da#e of injury. *'"'"

[d. at ¶# 8.

Anaiysis begins with the observation that on December 11, 2000, the da#e

relator executed his "Empioyee Notice of !n#en# to Retire," he aiso visi#ed Dr. Panigutti.

Dr. Panigutti found #hat relator was "unabie to perform reguiar job duties," laut tha# he "is
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abie #o return to light or modified job duties" with specified restrictions. The restrictions

were ta last for a fiaur-week periad.

Undisputedly, there is na evidenae in the recard that Dr. Panigu#ti, or any

other dvctor, ever advised relator to retire or to abandon his job at Park Ohio.

NeverEheless, Dr. Panigutti's December 11, 2000 office note is indeed medicai evidence

that reiator's decision to retire could have been induced by the industrial injury.

Given that Dr. Panigutti's Deeember 11, 2000 office note is medieai

evidence upon which the commission couid have relied in determining whether the job

abandonment was injury induced, it is ciearly inaccurate for the commission, through its

SHO, to declare "[t]hera is no rnedical evidence that it was induced by the industrial

injury."

Moreover, ^when #he SHO's order twice states there is no medical

evldence that a physician advised ralator to retire as a resuit of the aliowed conditians, it

is strongly suggested that the (ack of such evidence was determina#ive, if no# required,

far refator ta show fhat his job abandanment was injury induced. There is no such

requirement.

Of course, the commission was not required to accept relator's hearing

testimo^y at face vaiue and, on :that basis, canclude that the industrial injury mo#ivated

refator's decision to retire from his job a# Park Ohia. But the commission cannot

m`rsconstrue the medicai evidence af record nor seemingly set farth a requirement for

relator ta meet that is not in accordance with law.

Accordingly, for all the above reasons, it is the magistrate's decision that

this court issue a writ of mandamus ordering the commission #o vacate the SHO's order

of July 1, 2010 and, in a manner consistent with #he magistrate's decision, enter a new
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order that properiy determines relator's efigibility for PTD compensafiion and, in #he

event relator is found #o be eiigible, adjudicates the PTD application on its merits.

1.^'^.c^1^ ^ --

K NETH V11. MACKE
MAGISTRATE

NOTiCE TO TNE PARTIES
^ . ^ . .. • { ^ ^ r ^ . . { . . .

Civ.R. 53{D)(3}(a)(iii) provides that a party sha!! not assign
as error on appeal the courf's ado^tion of any factuaf finding
or fegal conclusion, whether or not specificalfy designated as
a finding of fact or conclusion of law under Civ.R.
53{D)(3)(a)(ii), unless. the party timefy and specifcally
ob)ects #o that factuaf ^nding or [egal conclusion as required
by Civ.R. 53(D)(3){b).

. . , ., ,r._:. . .... ^. : .
, . , • -
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Industrial Commission of Ohio
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Mark E. Snyder, Esq. (0070127}
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Fax: (440) 838-8805
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OBJECTIONS TO DECISION OF MAGISTRATE

Respondent Park Ohio Industries, Inc. (hereinafter "Park Ohio") hereby ohjects to

the Magistrate's Decision filed October 24, 2011, for the foliowing reasons:

1. The Magistrate erred in failing to allow the Industrial Commission of Oluo

discretion in making the factual determination whether Relator's retirement was

voh^ntary or involuntaiy; and

2. The Magistrate arred in holding that tLte Industrial Commission of Ohio

abused its discretion in determining that Relator's job abandonment at Park Ohio was not

induced by the allowed conditions af the Industrial claim by failing to apply the correat

standard to deter7nine whether there was some evidence to support the Commission's

order.

1. The Ma istrate erred in failin to allow the Industrial Commission of Ohio
discretion in makin the factual determination whether claimant's

retirement rvas voluntarv or inyolunta_rY.

The voluntary nature of a claimant's abandonment of employment is a factual

question that revolves around the claimant's intent at the time he/she retired. (See State

ex r•el, Wildiams v. Coca-Cola ENT., Inc., Pranklin App. No. 04AP-1270, 2005 Ohio

5085, at ¶ 9). The Supreme Court of Ohio has directed that the presence of such intent to

retire is a factual question for the Commission to determine. (See State ex r°el.

Divefsitech.7en. Plastic Film Div. v. Indus. Comm. (1989), 45 Ohio St. 3d 381, 383, 544

NE 2d 677). The Tenth Appellate District Cour•t has held that it is within the

Commission's disaretion to credit or discredit a claimant's testimony that his/her

motivation for the departure from the joh was based upon the allowed conditions, as the

Commission is the sole evaluator of credibility. (See ^tate ex r•el. Mitl-Ohio Wood

1
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Products, Ine. v. Indus. Comm,, Franklin App. No. 07AP-478, 2008 Ohio 2453, at ¶ 18).

In MidOhio Wood Products the Court stated that "the Commission must make a factual

determination, based upon all the surrounding circumstances, whether the motivation for

the claimant's depai°ture was, in whole ar in part, the allowed conditions for which the

claimant has already discharged his burden of proof." (Id., at '^ 18). Furthermore, the

Tenth Appellate Distriot Court stated that it gives high deference to the Commission in

making credibility and factual deterzninations, as required by the s#andard af review.

(See Ford Motor Compuny, Relator v. Industrial Commission of Ohio and vsada R. Irby,

Franklin App. No. 08AP-218, 2008 Ohio 6517, at ¶ 6}.

In the instant case, the Magistrate correctly lays out the two step analysis involved

in the determination of whether a claimant had voluntarily removed himself from the

workforce prior to becoming PTD, such that a PTD award is precluded. The first step

requires the Commissian to determine whether the retirement or job departure was

voluntary or involuntary. If the job departure is determined to be voluntary by the

Commission, the Commission must consider additional evidence to determine whether

the job departure is an abandonment of the workforee in addition to an abandonment of

the job. (See Magistrate's Decision on p. 10 quoting State ex r•el, Gar•r^ison v. 1'ndus.

Comm., Tentlz App. No. 08AP-419, 2009-Ohio-2$98, ¶ 54). However, the Magisttate

failed to recognize that the Staff Hearing Off'icer ("SHO") performed the reqiured two

step analysis. As the SHO's order of 3uly 1, 2010 e^cplained, the Staff Hearing OfI'fcer

found that the injured worker's retirement was voluntary, thus completing step one of the

analysis. The Staff Hearing Officer fui•ther explained that she considered the additional

evidence presented #o determine whether the job departure was an abandonment of the

2
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workforce in addition to an abandonment of the job. Specifically, the Staff Hearing

Officer pointed to the December 1 l, 2000 medical record of Dr. Panigutti, the December

11, 2000 document captioned "Employee Notice of Intent #o Retire," and the claimant's

own testimony at hearing. Thus, the step two of the analysis was completed by the Staff

Hearing Officer.

In addition, the Magistrate abused his discretion by placing his own evaluation of

the evidence ahead of the Commission. Gredibility is the sole province of the Industrial

Comrnission Hearing Of#"icar. The SHO chose not to credit the Relator's testimony

regarding the reason for his retirement. Additionally, tha Magistrate noted that Dr.

Panigutti's December 11, 2000 office note is medical evidence upon which the

Commission could have relied upon in determining whather the job abandonment was

injury induced. However, the SHO chose not to credit this evidence, which was within

the puiview of the SHO to determine. In doing sa, the Magistrate supplanted his opinion

over that of the Commission, committing reversible er•ror.

In For•d Motor Company, supa, the Commission relied upon fihe elaimant's

testimony and o#'f'ice note from Dr. Jolson to determine that the claimant's r•etirement was

involuntary. Id. at ¶ 4. Ford argued that the o^ce note was not persuasive because Dr.

Joison never recommended that the claimant retire or suggested #hat she was unable to

perform her duties. .ld. The Court rejected Ford's argument and indicated that the

Commission could have xelied upon Dr. Jolson's office notes to support claimant's

testimony. Id. at ¶ 5. Similarly, in the instant case, there was no evidence in the record

that Dr. Panigutti, or any othex doctor, ever advised relator to retire or abandon his job at

3
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Park Ohio. While the SH® could have relied upon Dr. Panigutti's December 11, 2000

office note, she chose not to, which was in the discretion of the Commission.

The Magistrate's Decision accused the Commission af establishing a requirement

that is contrary to the decision in ^d-Ohio YYood Pr•oducts. In that decision, the Court

held that there is nothing th.at requires there to be objective medical evidence

corroborating a claimant's testimony xegarding his/her motivation for abandonment of

employment. Supt^a ¶ 18. By insinuating that he would have relied upon Dr. Panigutti's

December 11, 2000 office note, the Magistrate again usurped the discretian of the

Commission to interpret the evidence. The SHO's statement that there was no medical

evidence that a physician advised xelator to retire as a result of the allowed conditions

was additional support for the concl.usion that the Relator was not re#iring due to his

injuries but rather that the retirement was voluntary.

2. The Maaistrate erred in holdin^^that the Industrial Commission of
Ohio abused i#s discretion in determining #hat relatoi's 1ob
abandonment at Park Ohio was not induced bv the aIlowed conditions
of the Industrial claim bv failina to atrnly the correct standard to
determine whether there ^vas some evidence to sunnort the
Commission's order.

Th.e determination of disputed factual situations is within the fmal jurisdiction of

the Commission and subject to correctian hy mandamus upon a showing of an abuse of

discretion. (See State ex rel. Allied Wheel Pt^oducts, .Inc. ^ v. Indus, Comm. (1956), 16b

Ohio St. 47). There is no abuse of discretion, however, where the xecord contains some

, evidence to suppart the Commission's decision. (See State ex rel. Buf•ley v. Coil

Packin^ Inc. (1987), 31 Ohio St. 3d 18). Whexe the record contains some evidence to

support the Commission's findings, there has been no abuse of discretion and mandamus

is not appropriate. (State ex rel. Lewis v. Diamond Foundry Co. (1987), 29 Ohio St. 3d

4
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56}. Furthermore, questions of credibility in the weight to be given evidence are clearly

within the discretion af the Commission as fact findex. (State ex rel. Teece v. Indus,

Comm. (1981), 68 Ohio St. 2d 165}.

The voluntary nature of any claimant's departure from the workforce or

abandanment is a factual question which centers around the claimant's intent at the time

of retiremento In State ex rel. Diversitech Jen Plastic Fflm Divisfon v. Indus. Comm.

(1989), 45 Ohio St. 3d 381, the ^upreme Cotu•t of Ohio stated that consideration must be

given to all relevant circumstances existing at the time of the alleged abandonment.

Fut-ther, the Court stated that the termination of such intent is a faetual question which

must be detei^nined by the Commission. Id. at p. 383,

In the instant case, the Relator was seen by Dx. Panigutti on December I1, 2000

and was released ta return to work with restrictions on December 13, 2000. After

receiving his slip to retttrzt to wark, bnt before actually xeturning to work, the Relator

submitted his Notice af Intent to Retire effective February 28, 2001. The Relator did in

fact return to work an December 13, 2000 atzd worked until Febiuary 9, 2001. The

Relator's Notice of Intent to Retire indicated that he was eligible to retire becausa he was

at least fifty-five (55) years of age and had a minimum of fifteen (15} years of sezvice.

The notice did not include any xeference to disability. The claimant's testimony at

hearing, as well as the Notice of Intent to Retire, constituted some evidence upon wluch

the Commission oould conclude that the Relator's retirement was voluntary.

In Fard Motor Company, supra, the Commission relied upon claimant's

testimony that she took early retirement because she was eligible and beoause the

symptoms from her allowed conditions interfered with her ability #o cantinue to work.

5
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Sup^•a at ¶ 31. Conversely, in this case, the Commission held that the Relator's

retirement was voluntazy and was not related to the allowed conditions in the claim. In

FaNd, the Court noted that the determination whether a claimant's retirement was

suffioiently related to the allowed conditions was a factual determination that should not

be reweighed in a mandamus action. Supra at ¶ 35. In the instant case, the Magistrate's

reference to the hearing transeript and the claimant's testimony that his symptoms forced

hirn to retire and preoluded him from working indicates that the Magistrata was weighirig

a factual determination that was contrary to that of the trier of fact, By doing so, the

Magistrate again committed reversible error.

The Relator was injured on October 17, 2000 and returned to work less than two

(2) manths later on December 13, 2000. Prior to returning to work, the claimant filed his

Notice of Tntent to Retire. The Relator was able to work from December 13, 2000 to

February 9, 2001. During that time, #he claimant's physical condition improved and his

restrictions were modif'ted to allow for increased lifting. Nevertheless, the Relator

o^eially retired on Feb^uary 28, 2001. Given the timing of the retixement, the written

Notice of Intent to Retire and the Relatox's testimony over nine (9) years Iater, the

Commission had some evidence upon whieh to base its decision that the Relator's

retiremont was volun#ary.

CONCLI7SION

The Magistrate erred when he held that the Commission abused its discretion in

determining that Relator's job abandonment at Park Ohio was not induced by the allowed

conditions in the industrial claim. The Magistrate failed ta give deference to the

Comrnission's discre#ion to determine whether the Relator's retirement was voluntary or

b
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involuntary. Further, the Magistrate erred by failing to acknowledge that some evidence

existed for the Commission's decision to determine tkat the Relator's retirement was

voluntary, thus precluding permanent total disability benefits.

Respondent Park ^bio lndustries respectfully requests oral argument before the

Court of Appeals.

Respectfiilly submitted,

^ ^
J n M. Baasten (0071027)

ark E. Snyder (0070127}
Nicole H. Farley (0076822)
Millisor & Nobil Co., L.P.A.
9150 South Hiils Blvd., Suite 30fl
Cleveland, Ohio 44147
Phone: {440) 838-8800

• Fa^:{440)838-8805
Counsel for Respondent
Park Ohio Industries, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Respondent's Objections to

Magistf•ate's Decision (Request foY Oral Argument before Court of Appeals) was served

upon the following by regular U.S. Mail service, this ^t'^day of Novemher, 2Q11:

Stephen D. P1ymale
Assistant Attorney General

Workers' Compensation Section
150 East Gay Street, 22"d Floor
Cohunbus, Ohio 43215-3134

Counsel for Respondent,
Industrial Commission of Ohio

-and^

Frank Gallucci, III
Bradley E. Elzeer, II, Esq.
PLEVIN & GALLUCCI

55 Public Square, Suite 2222
Gleveland, Ohio 44113

-and-

Paul W. Flowers
PAUL W. FLOWERS CO., L.P.A.

Terminal Tower, 35th 1^'loor
SO Fublic Squaxe

Cleveland, Ohio 44113

Counsel for Relator,
Billy G. Black
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STATE OF OHIO, ex rel.
BILLY G. BLACK

Relator,

^RlflNAL
IN THE COURT OF APPEALS

TENTH APPELLATE DISTRICT
FRANKLIN COUNTY, OHIO

v.

INDUSTI2IAL COMMISSION OF OHIO
et al.

Respondents.

, CASE NO. I OAPD 12 1168

;^. c.,
r-- =

. ^̂ ^

^ ^ O

' ^ -n^ ^ ^

^
RESPONDENT, INDUSTRIAL COMMISSION OF OHIO'S ^' ^

OBJECTI(}NS TO THE MAGISTRATE'S DECISION

^^''^
^ ;.^
^~'. :U

^:.';-Tl
^,: n ^-
^'e^o^^
s `^
_^^
:.-, ^ ,

Frank Gallucci, III, Esq. {0072680}
Bradley E. Elzeer, II J^sq. {OOS213$)
PLEVIN 8c GALLUCCI
SS Public Square, Suite 22222
Cleveland, Ohio 44113
Ph, {2I6) 861-0804
Fax: (216) 86I-5322
fgallucci@pglawyer.com
beizeer cCi pglawyer.com

CounseJ for Relator,
Billy G. Black

Paul W. Flawers, Esq. (0046625}
PAUL W. FLOWERS CO., L.F.A.
Terminal Tower, 35'h Floor
50 Public Square
Cleveland, Ohio 44I I3
Ph. (216} 344-9393
Fax: {216) 344-9395
pwf@pwfco.com

Counsel for Relator
Billy G. Black

MICHAEL DEWINE
Ohio At#omey General
Stephen D. Plymale (0033013)
Assistant Attorney General
Workers' Campensation Section
150 E. Gay Street, 22°`^ Fl.
Coiumbus, Ohio 43215
Ph.{614}466-6696
Fax:(614)752-2538
stephen.plymale@ohioattorneygeneral.gov

Counsel for Respondent,
Industrial Commission of Ohio

^ason M. Baasten, Esq. {0071027)
MILLISOR & NOBIL CO., L.P.A.
9150 S. Hiils Blvd., Suite 300
C[eveland, Ohio 44147-3599
Ph.(440)838-8800
Fax;(440}838-8805
jbaasten@laborlawyers.com

Counsel for Respondent-employez
Park Ohio Industries, Inc.
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Pursuant to Civ.R. 53(E)(3} and Loc.R. 12(M}(3), Respondent, Industrial Commission of

Ohio ("commission"}, objects to the October 24, 2011, decision of the Magistrate. The

commission objects to the Magistrate's conclusion of law that fails to defar to the commission as

fact finder and recommends issuing a writ of mandamus on a"possible" alternative reading of

the treating physician's office nate. A memorandum in support follows.

MEMORANDUM IN SUPPORT

Introduction

This is a workers' compensation case brought by Relator, Billy Blaek ("Black"), to

challenge an order the commission which denied his request for permanent total disability

("PTD") compensation. The rationale for the final order denying PTD compensation was that

Black had voluntarily retired and abandoned the work force, thereby barring his receipt of PTD

compensation in his claim for the injury he sustained on October 17, 2000.

Black filed the instant mandamus action asking the court to reweigh and re-evaluate

evidence concerning the circumstances that led to his retirement. After being released to light

duty work on December I 1, 2000, and before actually returning to work, Black filed a notice af

intent ta retire from Respondent, Park Ohio Industries, Inc. ("Park Ohio"), on February 28, 3001.

Under the facts presented, the commission's decision denying PTD compensation is legaIly

justified and is not subject to revocation by the issuance of an extraordina.ry writ.

Statement of Facts

Black sustained a back injury on October 17, 2000, while working for Park Ohio. His

claim was allowed initially for lumbar strain, aggravation of pre-existing lumbar degenerative

joint disease, and aggravation of pre-existing spondytolisthesis LS-S1. Stipulated Record at 32,

1
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hereinafter "S. #." On May 7, 2008, his elairn was additionally allowed for major depxessive

disorder, single episode. Id. On August 14, 2009, he applied for PTD compensation (S. 109).

On the day of his injury, Black received medical treatment from Eiizabeth Mease, M.I3.

Supplemental5tipulation of Evidenee at 11 I-113, hereinafter "SS. #." He was placed on several

restrictions for his return to work: no repetitive lifting over IO pounds, no pushinglpulling over

10 pounds of force, no squattinglkneeling, and aiternate sitting/standing. Id. Black returned to

work October 19, 2000, was assigned to clean restrooms, and returned to Dr. Mease in pain that

day. ld. Dr. Mease prescribed no activity and scheduled a return visit for an evaluation (SS.

114). On November 10, 200D, Dr. Mease gave Black a restricted return to work (na bending, no

repetitive Jifting over 10 pounds, no pushing/pulling over 10 pounds of force, and sitting 75% of

the time) and referred him to Mark Panigutti, M.D., an orihopedic surgeon {SS. 115-116).

On November 15, 2000, Dr. Panigutti saw Black and opined the claimant was "unable to

retum to Iight or modified job duties," indieating "dates of disability from 10I17/2000 to

12/12/2000 (Fstimated)" with a"return to full duty work" on "12/13l2000 (I 3stimated)" (SS.

116). On December 11, Z000, Dr. Panigutti saw Black again and opined he was "unable to

perform regular job duties," but could "return to light or mod'^ed jvb duties with no lift > 201bs,

no stand > 2hrs far ^ weeks then fult dutv" (SS. II7). (Emphasis added.) Dr. Panigutti gave

Blaek disability dates "from 10/17/2000 to 12/12/z000 (Aetual)" and a"return to work dnte" of

`'12/13/2000 (Actual}" (SS.11'n. (Bmphasis added.) °.

On Decembar 11, z040, before his return to work, Black e.cecuted an "EMPLDYEE

11lOTICE OF INTENT TO RETIRR^' giving 60 days notice of his intent to retire from Park Ohio

on February Z8, Z001 (S. 60). Black "returned to work with Park Ohio in December of 2000,"

``cleaning the bathrooms and pushing brooms and doing ... whatever they oould find for" him

2
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(S. 7i). Black went back to Dr. Panigutti an January 22, 2001, complaining of "back pain" and

"groin pain in his testicle" (SS. 118). Dr. Panigutti told Black the groin pain was "unrelated to

his back pain" and placed him on restrictions: "rro Irfting ga°ecrter tharr SD pounds and no xtork

greatea• than 8 hour•s„ aa• four weeks" {SS. 118). (Emphasis added.) Black last worked February

9, 2001, and his official retirement from Park Ohio commenced on February 28, 2©OI (S. 60,

72-73).

After retiring, Black received Social Security Disability ("SSD") in September, 2001 (5.

2 and 74). During the administrative hearing, Black failed ro introduce corroborating evidence to

support his assertion that he received SSD solely because of his back (5.74}. Prior to applying

for SSD, Black had "a iong history of gastroesophageal reflux, elevated cholesterol, heart

disease, and hypertension," he had "had angioplasty in the late 1990s," and he had "a remote

history of a right knee medial meniscectomy e.. nose surgery and kidney stones" (S. 22 and 90-

91), More recen#ly, he "has been diagnosed with lung disease, chronic obstructive pulmonary

disease, and emphysema." Id.

A Staff Hearing Officer ("SHO") of the comnussion heard Black's PTD appiication on

J'uly 1, 2010 (S. 109}. On direct examination, Biack claimed he "took a retirement in February

2001" from Park Ohio because he "was in too much pain at the time, and ... couldn't maintain

my job (S. 67}. On cross-examination, Black admitted February 9, 2001, was the last day he

worked and his refirement was effective February 28, 2001 (S. 72-73). He admitted he never

sought temporary total disability ("TTD") compensation from Park Ohio after he retired (S. 73},

but he did apply for and receive SSD; moreover, he suffers from a number of inedical canditions

not involving his back (S, 74-75). He admitted that since his retirement in February, 2001, he

has never sought vocational training, enrolled in a literacy pmgram, or attempted to get a GED

3
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(S. 75-76). FinaIiy, he admitted he had neither looked for work nor worked anywhere since his

retirement from Park Ohio (3,76-77}.

The SHO denied Black's PTD application, concluding "the Injured Worker is ineligible

to receive permanent tota[ disability compensation because in 2001 he took a voluntary

retirement and abandoned the wark force" (S. I09). ln support of #his conclusion of law, the

SHO makes the following findings of fac# (S. 109-I 10):

1. Black received TTD "until he returned to work on 12/13/00:'

2. "On 12/11/00," he notified the employer "he intended ta take retirement" based on his
age and 38 years of e^perience with the company.

3. He "last worked on 2/9/O1 and officially retired on 2/28/O1: '

4. No TTD "was paid after he stopped working."

S. No medical evidence indieates that the retirement "was induced by the industrial

injury" or that "any of his treating physicians advised him to retire."

6. The January, 2001, restrictions from the treating orthopedist were "due to groin pain .
., unrelated to the Injured Worker's back condition: '

7. Black started receiving SSD "benefits later in 2001" but d'zd nat document the basis

for the award.

S. The "Injured Worker never looked for work after his retirement."

Black filed this mandamus case to challenge the denial of PTD compensation.

Objection to the Magistra#e's Conclusion of Law

The commission ob,}ects to statements in the Magistrate's Conclusions of Law made on

page 12 of the decision. The Magistrate erroneously concludes: "Dr. Panigutti's December 11,

2000 office note is indeed medical evidence that relator's decision to retire could have heen

induced by the industrial injury<" (Magistrate's Decision, page 12.} Then the Magistrate

4
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en•oneously finds "the commission ... misconstrue[d] the medical evidence of record ...: ' Id.

The Magistrate unnecessarily intarprets the office note rather than applying a plain reading as the

SHO did,

Magistrate nates in paragraph 7 of his Finding of Facts, the office note in question states:

Billy Black complained of back pain. Biily Black had the follawing objective
physical findings of improved pain, motion and strength. Billy Black has a good
pragnasis for improvement. Biily Black has not yet reached maximal medicai
improvement because this is the aeute phase.

^#^
Biily Black is unabie to perform regular job duties. Biily Blaek is able to return to
light or modified job duties with no lift? 20 lbs. nos stand. 2 hrs for 4 weeks then
fuli duty. Biliy Black has na other ailments which may limit his recovery. His
dates of disability are from 10/17/2400 to 12/12/2000 (Actual}. The retum to
work date is 12/13/2000 (Actuai).

{Magistrate's Decision, page 4}.

The commission did not misconstrue the medical evidence. The December 11, Z000,

office note is some evidence indicating that Black's retirement was voiuntary and not premised

on his industrial injury. The commission's consideration of this o^ce notc complies with Ohio

Adm.Code 4i21-3-34(D){i}(d), which raquires thc commission to "consider evidence that is

submitied of the injured worker's medical condition at or near the time of removallretirement."

The Magistrate construes Dr. Panigutti's December 11, 2000, office note as evidence that Black's

retirement "could have been induced by the industrial injury." In reviewing the entire note, Dr.

Panigutti does not state that Blaok is prevented from returning to work, but #inds he is improving

and needs treatment.

The Magistrate's assessment of Dr. Parugutti's office note does not warrant a

recommendation to issua a writ. The commission is the "esclusive evaluator of disability," and

its decisions are deemed to be finai. State ex rel. Moss v. It^dus. Camm, (I996), 75 OhioSt.3d

414, 416. The "cornmission is the exclusive evaiuator° of weight arrd ct°edibility" of the evidence
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presented to it. (Emphasis added.) State ex rel. r#they v. Indus. Comm. (2000}, 89 Ohio St.3d 473,

475. Where the record contains some evidence to support the commission's findings, no abuse

of discretion has occurred and a writ of mandamus is inappropriate. Sta^e ex reL Lewis v.

Diamond Fo^mdry Co. (1987), 29 Ohio St.3d 56 As long as some evidence before the

commission supports an order challenged in mandamus, courts will not overturn the decision.

State ex rel. Stephenson v. Inc#us. Comm. (1987), 3 i Ohio St.3d 167,170<

ConclusEon

The Magistrate's Decision fails to defer to the commission as fact finder and substitutes a

strained reading of an oflice note for the commission's common sense, plain reading.

Accordingly, the Court should uphald the respondents' objections to the Magistrate's Decision

and deny the relator's praycr for a writ of mandamus.

Respectfully submitted,

MICHAEL DEWINE
©hio Attorney General

^

STEP EN D. PLYMALE 033013}
Assistant Attorney General
Workers' Compensation Section
150 East Gay Street, 22"a Floar
Columbus, Ohio 43215-313Q
614-466-6696;614-752-2538-Fax
stephen.plymale@ohioattorneygeneral.gov

Counsel for Respondent,
Industrial Commission of Ohio
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CERTIFICATE OR SERVICE

I hereby certify that a copy of the farego°sng Objection was served upon the following by

regular U.S. Mai[ sarvice, this ^day of November, 2011:

Frank Gallucci, III
PLEVIN & ^GALLUCCi
55 Public Squara, Suite 2222
Clevaland, Ohio 44113

Jason M. Baasten, Esq.
MILLISOR 8c NOBIL CO., L.P.A.
9150 S. Hills Blvd., Suite 300
Cleveland, Ohio 44I47-3599

Pau1 W. Flowers
PAUL W. FLOWERS CO., L.P.A.
Terminal Tower, 35`^' Floor
SO Public Square
Cleveland, Ohio 441 I3

Counsel for Relator,
Billy G. Black

Counsel for Respondent,
Park Ohio Industries, Inc.

- ^^ 1
STEPI- EN D. PLXMALE ^-
Assistant Attnrney Generai
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Stete ex re], Billy G. Black,

Relator,

v^.

.

^^

• ^j^'^^. .^-:. ° ^ •s. . ^ ,., i ^. F ^^ :

- ••^^aL?

^^^ ,^urr r z ^x r^: ^e
Ct.f:^^ G^= CtJv^^i'S

iN THE CUUItT OF APPEAIS OF OHIO

TEN^`H APPELLATE DI3I'I^i.tf;I°

Indvstr`^u! Gammission afi Ohio and
Purk Ohio Industiries, Inc.,

R,es^ndents.

, Na ioAP-ii68

, {REGULAR ^iI-ENDAR}

DECISI©N

Rendered on June sa, aoia

Ptevin & Gc^ttuc+ci, F^nk Gattucxi, I^ft, and Bnadtey E,
I'stseer, rr, Pau1 w. Ftnurers Co., I..PA,, and Paui w. !^`tou^ers,
for relator.

^►!'ichaei De^V'ine, Attomey Gensral, and St^ephen D. Ptymate,
for respondent Industrial Oommi^sion of Ohio.

M^ttisar & Nabit Cb., L.P.A., Mark E. Snyder. and Nicole H.
FQrtey, for respandent Park Ohio Industries, Ina

TN MANDAMt1S
©N OBdECt'I4NS T^O'I'HE MAGI'̂ i`IRATF'S DECISION

COi+tNOR, J.
{^ 1} Refetor, Billy G. Black, brings tl^iis originel ec^ion seeking e writ of

ms^ndt^mus ordering respondent Industrial Cotnmissiort af Oh[o t"tx^mmission") to t+acafie

its arder denying him pprmsnent total disabilittiv t"F'TD") oom^nsation on eligib9lity

grounds, and to enter an arder granting the c:ompensation.
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^ 2} Fursuant ta Civ.EL ^,3 and I,oc.R. x2(M) of the Tenth District Caurt of

AFpeals, this matter was n^ecred ^ta a magistrate, v^ho has rendered a decision and

teeommendation that includes findinga of fact and eonclusions af [aw, whidi is appended

to this deeision.

^^} In his dec^isian, the magistrate recommended that we grant a writ of

mandamus ordering the caommission to vacate the staff hearing officer^s ("SH©"} ^July x,

^c^io t^rder and, in a manner vonsistem ^ ►ith the magistrate'a decision, enter a new order

that: (i) prnperly determines rBiator's eligibi[ity for IITD compensatian, and (a) i# relator

is found to be eligihie, adjudicates the PTD application an its merits.^ Both the

aommi^ion and relator's employer, Park Ohio Industries, Inc, ("Park (3hio") have filed

objeetions to the magistrate's decision, and the matter is now before the court for our

independent n^iew. For the reaaons that follow, we overrule all objed^ians and adopt the

magYstrate'a t^eaornmendation to gant a writ of mandamua

^^} Park Ohio filed the following objections:

x, The Mag'^shate erred in failing to ailow the Industriat
Conimission of Oh9o discretion in making the factual
determinadon whether [r+eiatar's] t+etirement v^ras voluntary or
inr^oluntary.

^. The Magistrate erred in halding that the Industr^al
Commission of 4hio abused its disraretion in determinin,g that
relator's job abandonment at Psrk Ohfo was not induted by
the allawed oanditions o# the Industrial eiaim by failing to
apply the c;anrect standard to determine whether there was
eome evidence to suppart the Commieaion'$ order,

{q S} Additianally, the commissian objected aeserting that the magistrate

errnneousty oonduded that:
[I.] Dr. Panigutti's Deoember iz, zaoa offiae note is indeed
medical evidence that relatar's decision to retire c^uld ha^ ►e
been induoed by the industriai injury.

[II.] [Tjhe commission[) r^i^sconstrued ths medical e ►*idence
of record[J.

{^ 6l Because they are interrelated, we wilt address Park ^hin's and the

cammission'a objections together.
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{^ 7} On October i7, 2000, relator lnjured his lower badc while emplayed as a

press operator for Park Dhio. That same d^y: E1i^abeth W, Meas^e, M.D. ("Dr. Mease"^

tr+eated relator snd diagnoeed him wlth lumbar atrain, placing him on modifled ectivity

with the rc^trictiona of no repetitive lifting over ten pounds, no pushingJpulling over ten

pounds, and n© squatting or kneeling with alternate sitting and standing, On (kto6er i9:

aa^o, refator returned to work for the madified duty of deaning bathrooms. Howe^Yer,

after a few hours, relator returned to Dr, Mease snd she preaerll^ed no aetlvity and a

follow-up ^islt. la'urther, ^lr, Mease indicated that relafor could return to work an

November 10, aooo, with restrictlons of r^a repetiti^ ►e lifting over ten pounds, no

pushing/pulling over ten pounds, and that relator should be a+dting 7S percent of the time.

^ S} At the r+eferral of Dr. Messe, relator $aw orthopedic surgeon Mark A.

Paniguttl, M.D. ("Dr. >'aniguttl"). On Nm ►embea' s5, aooo, Dr. Panigutti wrote an offioe

note atating:

Billy Black was seen in our o^ taday for evaluation of his
back pain and tsg wea3cnea$. Billy Black was first +s^n vn
tQ/^^faaoo. Bllly Blaek wa^ last seen on xxJxyj^ooo. His
d8te 0^ ill,]tlry w88 io^l^,20^00.

1^€e CUrrBnt dia$no9eS are:

i. $4a.a Lumbsr Sprsin
a. ^2.^a Degeneratlon Of Iumbar Ur I^umbosacral
Intervertebrsl Disc

^tt

Billy Black complalned af badc pain and leg w+eakness. Bi1Fy
Black had the fdlo^wing objectlva physical fiudings of
spondylolisthe8is, dea^se^d mation, le,g weakness and
aggravation of preexisting condition, Bilty Black has a fair
Prognosis fc^r improvement. Billy Black has not yet reaclied
maximal medical improvement bemuse this is the scute

P^

We ace recommend'uig the followi^g treatmentss:
i. C7ominue CPhysical therapRy] at Concentra axweek for 4
weele^

^ n .
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Billy Black ia unable to perform regular job du#iea Billy
Biack is unable to return to light or modi^ied job duties. BilFy
Black has no other ailments which may limit his recovery
His dates of disability are from to/xy/aoao to x^/i2/2oon
(F^timated). The return ta fuli duty work date is x^/i3/^ooa
jEstimated).

L3n December xz, 2oov, Dr. Fanigutti wrote, in pertinent part, that:

Billy Slack is unabfe to perform regular job duti^s. Biliy Black
is able to return ta light or modified job duties with na lift >
70 lbs, nos [sic] stand ^ 2 hrs for 4 weeks then full duiy. Blliy
Black has no other aiimenta which may limit his recavery. His
dates vf disabili#y are fram it^/i7J^ooo ta xz/x^/2cmo
(A^sl). The return to work date is is/x^ f sooo (^ctuel).

^

^ 9} In addition, on Deeember xi, 7000, relator signed a notiee of intent to retire

indicating that his t^tirement date would be February ^8, 2twx.

}7 tQ} On J^anuary ^a, Zoox, rnlatar reiurned ta ^}r. Panigutti for another

examination. Dr, Panigutti wrate:

He c^mes back today. He stili has 6ack pain, He is also
gettin$some groin pain in his testicle.

Un examination tc^day there is some quest^n of bulging intv
the groin.

Assesauient and Plan: This is a gentleman with back pain
with no signifieant leg pain. He doee do heavy work and this
[doeg] c^use his syrnptoms to increase. We explained to him
tha^t his groin pain is unrelated to his back pain and he may
have a hernia end should be etcecked hy his primexy care
physician. At this tinte we wiil limit activities and no lifting
greater [than) Bo paunds and no work greater than 8 hours
for four weeka We will see him back as needed.

{q 11 } Qn August i4, 2oog, relator filed an applicatian for PTQ eompensation for

claim No. oo-8i68gg. Claim No. oo••8sb83g was allawed for the following conditions:

(x} lumber strain= (z) aggra^ation of degeneratiYe joint dis^ lumbar, (B} aggravation of

pre-existing spandylolisthesis 1^-3a, and (q.) m^jor depressi^re disorder single episa^de.

^ 12} In a tentative arder mailed on April s^., ^oxo, the SHO granted relator's PTD

applir,a^tion. The SHO wrote:
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TEiis order is baaedO^i^eaficalatei o6/ 4/z c 8j e d Dr.
Krupkin (03/^.3/
Medling (ofs/i4/^oo8) who found that the InjurEd Worker is
prEVent^ed fmm returning to s^istained, remuneratrne
emploXment as a result of the allowed conditions in the claim.
Permanent total disability compensation is hereby awarded
from t^j^oJ^ooB and to conHnve without suspension t^nless
futur+e facts or carcvn^stanc^es should rrvarrant the stogping c^
the award ^ "'.

8

{^ 13} Park Ohio objec^ted to the tentative order and, on July ^, Qolo, another SHQ

h^rd relato^s P7`D application. At the hearing, relator test°tif'ied regarding the ^+}orking

conditions at Park Ohfo and his subseque^ retirement:

Q. Did they bring you back on light dvty or what was goin'
on?

A, Well, it was supposed to be vnder light duty But the job
thay give me, they jvst -- they jvst kept hara^ing me. 't1^ey
didn't want me to stay on light duty ao. .,

Q. Was this a sittinglob ©n light duty in the ofCx{e?

A. No, nq no, na. I had to 8et out and actually cl^n. Like
sureep and ctean - -

Q. What pereentage of the --

A. -- the bathrooms and stuff.

Q. What geraeatege of the wnrk hour, just ballpar^.it, were
you on your feei7

,A. 'i"he b'rggest part of it; biggest part of it.

q. otiay.

A, i stivgg,led atl day long. So^netimes Pd sneak off
somewhex+e and try to hide and eiC down. But if they mught
me doin'that, then I wes in trouble so ...

Q. And it looka like yov taok a retirement in 3February aoo^.
Why r^ that? Yov w^ere only 56 yeacs old.
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A. Wetl, I was just in tao much pain at the time, and I couidn't
maintain my job thet they e^cpected me to there.

6

^1'r. 6-7.)

{y t^^ In an order mailed on July ^i, ^o^o, the SHO denied relator's ^I'D

applic,ation, stating, in relevant part:

It is the finding of tha Staff Hesring Ofiioer that the ir{jureci
Worker is ineliglble to receive permanent total disabiiit^
compensat(on beeause in zoot he took a voluntary retirement
and abandoned the work farce.

^^^

The Tnjured iNnrker last worked on ^/91oi and ofFieialiy
retired on z/28/os. He testified that he has neither worked
nor looked for wark since his retirement. The Staff Hearing
pf^icer finds that the Injured Worker's retin,.ment was
volunt^ry. 'T^iere !s no medieat er^idenc^ tha# i# was ^ndut:ec!
by the lndustria! inj^ery. There is no evidence that any of his
treating physicians advised him to retire and no temporarp
t©tai disability was paid after he stopped warking. *^^ Sinoe
the Injur^ Worker ner^er loot^:ed for work aRer his retirement
he abandoned the work ^force. In this situation he is ineligible
to receive permanent total disabiiity c:ompensation.

(emphasis uddecl.)
^ 13} In his decision, the magistrate ooncluded thet the commission abuse+d its

discretion in misoonstruing the medieal evldence of record and seemingly setting forth a

requirement for relator to meet that is not in acacordance with the taw.
{^ i6} First, in addressing Park Uhio's objec^iona, we find that the magiatrate's

decision doea n4t pt^event the cammissinn from making a factual determination reg,arding

whether relator's retire^ment was voluntary or involuntary, nor does it use an incorret#

standard of review. The magistrate`a decision simply din^#s the oommission to make its

factual determination r+egarding the ^*oluntariness of rela#or's retirement in acrordance

with the law. Pursuant to Ohio Adm.Code 4^ai-g 34(D)(1)(d):
if, after hearinga tite adjudicator f'tnds that the injured rvorker
^roluntarity removed himself from the work force, the injured
worker shall be found not to be permanently and totaity
dieabled. Yf evidenoe of voluntary removel or retirement is
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brought int,o iasue, the adjudicator aha11 oonsider evidence
that is submitted of the injured worker's medical conditian at
or near the ti^r►e of removalJretirement.

7

^rther, in Sta#e ex ret. 8aker 1►9ater^iat Hcr^rdli^tp Corp. a. Indus. (;omm,, bg C?hio St.^d

^os (i9g4), pa^ph ^^iahus, the 3upreme Court of ©hio stated that "{a1n

employee who retires prior to becoming permar ►ently and to#ally disabted is precluded

from eligibility for permanent tntaf disability c^ompenBation only if the retirement is

v^oluntary and c^onstitutes an sbandonment of the eniire job market "

{^ 17^ Here, because relator retired on February ^8, 2aai, prior to applying for

PTD aampensation on August ui, ^oa9, he can only be pracluded from an award af PTD

compensation if his retirement was votuntary and constituted an abandonment af the

entire ^ob market. Furtlaer, because the question of wh,ether relatoe^s r+etirement was

voEuntary or involuntarX came into issue, the SHO wss required to oonsfder evidence af

relator's medim[ onndition at or near the time of his remvvat/retirement. See C3hio

Adm,CCoclle ^s^i-3^4t0)Esxd).
^(8^ In an order maded on July 2i, ^oio, the SHO found that: (^.) there is na

medieal evidence that relatar`s retirement was induced by the industrial injury, snd

(z) there is na evidenoe that any of reiator`s treating physiaans advised him to retire. We

conclude thet the abo^e findinga can be interp ►̂ eted to mean that the SHO did not

eonsider or revies ►v evidenoe of retator's med€cal eondition at or ncer ti^e time af his

t^etiremem. Further, because vo]untary job abandonment !s an affirmatirre defense, the

burden oE proof with respect to demonstrating voiuntery abandonment/job departure

falls upon the employer or the administrator. Srate ex ret, Kelsey Hayes Co- v. Grashet,

ioth Dlet. I^o. ioAP-SBb, 2oii-0hio-bibg, ^ sb. However, becauae the SHO's order

doubly addres^ses the issue of there being no evidence that any a# relatos^a phy^siaans

advised him to retire, it appears that the SH(1 erroneously believed that relator ^vas, in

fact, r+^quired to submit this evidence, thus wrongly shit^in^ the bur+den of proof from Park

©hia ta relator.
^ l9} Therefiore, because the ,Tu^v ^i, 2oia order su^gests that the SHa did not

r^onsider relator's medica! evidenc^e in order to property deterrnine whether relato^a

retirement was voluntary, and bes^uae the .Tu1y zi, aaia order is besed upon a misteken
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belief that reiator had to submit evidence that his treatutg physicisn(s} ad^ him to

retire, we find Park Ohio's ©bjee#ions not well-taken. .
^ ^0^ Seeond, in addressing the commission'e objections to the magistsate's

conclusions of 1aw, we find no error in the magiatrete's coneluaion that Dr. Panigutti's

Deaember ii, 2000 office note constitutes some medical evidence that relator's retirement

was induced C^ his industri8l in,jury and, therefore, m^y not be voluntary, Dr. Panigntti's

December ii, 7ooty offiae note clearly states that relator was complaining of bsck pain and

unable to gerEorm regular jot^ duties. Further, Dr. Panigut#i's Decernber ti, ^ooo of£^ce

note states that retator mn return ta l^ght or modified job du#iee with certain restrictions,

Dr. l'anigutti's afCìce note, in conjunction with relato^s tes^imony regarding the faet that

he retired because he was in too much pain and unable to perform hia job duties, coutd, if

considered by the cammisaion, constitute same evidenoe that relator did n^ ^voluntarity

retirc from Parlc Ohio on F^ruary ^S, ^ooa.

{^ ^i} Further, for the reasons stated above, we find no error in the magistrate's

conclusion that the comm9ssion m'^sconstrued (or possibly ignored} medical evidence of

reovrd conternporaneaus ►vith relator's retirement.

{^ 2^] Therefore, the c^ommission's objections ar+e also not well-taken.

^ Z3} Upon independent review of the msgistrate's decision and the objedions

pn^ented by tha partiea, we overrule all abjedions, adopt the magistrate's decisi©n as our

own, and issue a]imited writ of mandamus order3ng the commission to vemte the SHO's

order mailed July ^i, ^oto, end enter a new order that properiy determineB relato^'s

eti,gtbiiity for PTD oompensation in accor+dance with this decision and the Iaw.
Objec^iions ouerr^eied;

timi[^ed writ of
rnandamus gmnt^ed.

B1tQW^t, F,^., and BRYAId'P, J., cottcur.
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ApI^ENDI^

IN TH8 C^JURT ©F APPEALS ©F C?HIO

TE1+^H APPF^LLA1'E DISi'RIG'I'

Ste#n ^ rei. Biliy G. Blaek, _

Rstator, •

u, , No. it^AP-u68

Industrial Cammissian of Ohio and . (^^R ^^^^
I'ark Ohio Industries, IRC., '

R^s^ondents. ^

MAGISTRATE'S DECISiGN

Rendered on t}daber ^4, ^a^^

Pteuin 8r Galluaa, F^nk Gallucci, Ilr, and Bradley E. Elseer,

II, P^aul IM. l^oitfers Co., L.P.A., and Faut ^1! Flowers, for

relator.

Michael DeWlne, Attorney C,enerei, and Stephen D. Pt^mate,
for re^gandent Industrial Cammission of Ohio.

Millisor Rr 1lfabil Co., G.P.A., Mork B. Sn}^cle^', and Nico[e H.
^ Farley, for respondent Pttrk Ghio Industria, Inc.

IN MANDAIVII3S

9

^?.^} In this ariginal action, retatar, Biliy G. Biaci ►, requests a rvrit of mandamus

ordering respondent Industrial Commiasion of Ghio ("c^ammissian") #o vaea#e ita order
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denying him permanent tcrtal disability ("PTD") comPensatinn on eligibility grounds, and

to enter an order granting the cx^mpensation.

Rinciinas of Fact•
{' ^5} i. ©n C3ctnber i^, st^oo, relatvr injured his lower back while emplnyed as a

press operator for respondent Park Ohio Industries, Inc. ("Park Ohio"), a sel# insured

emplvyer under ©hia's workers' cnmpensation laws,

{y ?.^} ^. The industrial rrlaim (No. oo-B^.b83g) is altaweci for "lumbar strain;

aggravation of degenerat^e jvint dieease lumbar; aggravation of pre-existing

spnndylalisthesis Lb-Sr m^nr depressive disorder single epi$ode."

{^ Z7} ^. On the date af ir;jury, relator was treated at Conc^ntra Mediaei Centers

by Elizabeth W. Mease, M.D. Dr. Mease diagnoseci a"[l]umber [s]train" and plac^id

relatar an "[m]od'if ìed adivity.° Ttte restrictions were no repetitive liftin^ over ten

pounds, no pushing jpuiling aver ten pounds, no squatting or kneeling with alternate

a^itting and standing.
.^ 2,5} ^{. On C)ctober ^.g, ^aoo, relator returned to modified duty at Park Clhio

cleaning bathroorns. After a few hvurs of this modif^ed duty, relator returned to

Cc^ncentra Medieal Centers and sav+► Dr. Mease a^i^n. On October ig, 2oon, Dr. Mease

prescribed "Lnlo ac^ivi^ty" and a return folbw-ug visit.
(^ ^9} 5. On November io, 2aoo, Dr. Mease indicated that relator could return to

work but with restrictions nf na repetttnre li^iing aver ten paunds and no pushing/pulling

over ten paunda Relamr shnuld be sitting 7^ percent of the time

{7 30} 6. On November ^5, ^ooo, relator saw orthopedic surgeon Mark A.

Panigutti, M,D., at the referral af Dr. Mease. On November ^.5, 2aao. Dr. Paniguifi wrate:

Biliy 81ack was seen ia^ nur offioe tnday for eveluation of his
back pain and leg weakness. Billy Blaek wae firat eeen on
xo/i^/snoo. Biliy Black was last seen on u/s5/sooo. Iiis
date of in]ut}! was xv/tyjsooo.

'The current diagnvses are:
' [©ne] 847.z Lumbar Sprain

[ ►̂p] ^^•5a Degeneratlan Of Lumbar ®r L.ambos^ ►eral

Intervertebra! Dtsc.
t^^
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Billy Black comptained vf baek pain and leg ^ ►veattness• Billy
Biack had the #allawing abjective physical findings of
spondyiolisthesia, deereased motion, leg weakness and
aggravation of preexi$ting condition. Biily Blaek has a fatr
Pmgnosis for improvement. Billy Black has not yet reacheti
maximal medical imprcn+ement because this is the ecute
phase,

[N'e ere reeommending the following treatments:
[4ne] Continue jphysieal therapy] at Concentra ^xweek for
4 weeks
^.t

Billy Black is unable to perfarm r^egular job duties. Bil{y
Black is unable to return to light or modifled 1ob duties. Bi11y
Biack has no other ailmenta whirh may limit hie recovery.
His dates of disability are from io/i7J^ooo to a^/iaJ^aaa
(Fstimated).'Ti^e return to full dury v^ ►ork date is ^2J^3/^o00
(Es^timated^.

^^

{^q3t} ^. On December i1, ^ooo, relator neturned to see Dr. Panigutti, t3n that

date, Dr. Panigutti wrote:

Bi11y Black was seen in our office #oday for evaluation of his

i:ack pain, Billy Black ^as first seen on ^oj17J2aoo. Billy

Black was last seen on izJstJaooo. His datE Of iRjury was
10Ji^J2ooo.

The c^trrent diagna^s are:

[Qne] 8e}7.^ Lumbar Sprain
[T^+vo] ^2z,5s Degeneratinn tTf Lum6ar ©r Lumbo^acral
In+4ervertebral Dise
. +^ +^

f^f

Billy Black camplained af hack pain. Billy Blar.lc had the
following objective physical flnding,^ of irnpra^ed pain,
mo#lon and strength. Billy Biack haa a good prognosis for
improvement, Biily Black has ncrt yet rear,hed maximal
medical impmvement because this is the acute phase,

.^^
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Biliy Black is unable to perform regular job duties. Billy
Black is able to return to light or modified job duties with no
lift y zo Ibe. nos stand > z hrs for 4 weeks then full dut^r.
Billy Black l^as no other ailments which ma,y limit his
renovery. His dates of disabiiity are from zo/i7/aooo to
^z/is/zooo (Aetual). The return to work date is xz/s^l^ooo
(Actual}.

ia

{^ 32} S. Also on Uecember ^,i, zooo, relator signed a da^curnent captioned

"Employee Nokice of Intent to Re^ttire." The document tists February g, a^l as the "[i]ast

[d]aY [w]orked" and February 28, zoor as the "[r]etirement [d]ate" The document also

lists "gs" as the "[r]etiremen# [a]ge," basecl upon relato^'s February ^o, ^.gq6 date of birth.

The doc^ment states:
pureuant to Article ^D (under Retiree He.alth Care) of the
iabor Agreement, I, ^^X S. B^ack. an hourly employee of
park Dmp Forge, do hereby gi^e 60 (sb^iy) days notice of my
intern to retire. I understand to be eligible I must be 55 (fif^►-
five) years of age and have a minimum of i^ ^fifteen) ycers of
servioe.

^ 33l g. Apparentiy, on Aevember ^, sooo, relator retunned ta modified duty at

Fark Ohio. A«aording to reiato^s test9mony, the moditied duty included cleaning

b^athraoms and puahing br^ooms.

{^ 34} io. 4n danuary 22, 2ooi, selator returned to see Dr. panigutti. On that

date, Dr. Fanigutti wmte: .

He comes back today. He atiil has bark pain. He is also
getting some groin psin in hus testicle,

On examination today there is sume question of bulging into
the groin.
Assessment and Plan: This is a gentleman with back pain

►̂ith no significant leg pain. He does do heavy work and this
dose [sic] cause his s^nptoms to ina^ea^e. We explal€necl to
him that his groin pain is unrelated to his back pain and he
may have a hernia and should be ehecked bY his primary
care physician. At this time we will limft activities and no
lifting gceater that ^siea ^© pounds anr3 no work gt^eater than
8 hour^a for four weeks. We wiil see him baclc as needed. °^$
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{^ 3^} xz. On June 6, zoo8, at relator's request, he was examined 6r^ M.P. Patel,

M.D. In his tw€rpage narrative report dated June io, 2ao8, Dr. Patel aoncludes:

Affer reviewing history of ac^cident, clinteal eourse,
diagnostic studies, subjective and objee#ive findings, in mv
opinion, Mr. Black with reganclss to claim number: oo-8i683g
SI, spraln lumbar negion, lumbosacral spondylosis, ACQ
spondyloliatbesis, major depressive disorder, single episode,
has aignificant physicai limitations and is permanently and
totally disabled from enp,aging lnto any gainful emplaymen#.

^ 36} i^. Qn June ^.q, 2ao8, at relator's request, he was examined by psychalogist

James M. Medling, Ph,D. In hisfive-page narra#ive report, Dr, Medlirigconc]udes:

Based upon AMA Guidelines as ta the E^raluation of
Permanent Impairment, gth Editian, it is this examiner's
opinion #hat his current oomplaints of Major Depressive
D'}sorder, Single Ep'LSOde renders him permanently and
totally disabled from all farms of gainfui employment, He
can manage any monies awarded,

{^ ^7} ^. On August t4, 2oog, relator f^led an appfiartion far P'!^ ^ompensation.

On #he application, r+elatar indicated that he had been receiving Social Securit^ ► Disability

BeneRts sinae September ^oai.
{y 38} i4. On March 23, ^oio, at the ovmmissian's request, relator vyas exam9ned

#^r K„ Seott Kt^upkin, M.D. Dr. Krupkin conducted a phyaical examination. In his fnur-

poge nerrative report. Dr. Krupkin opines that relator has a"^a95 whole person

impairme^rt" based upon #he allawed physical c:anditions of the daim.

{' 39} ^. On Mar^ch ^3, 2oio, Dr. Krupkin c^mpleted a physieal strength ratin8

form on which he indic^fied 6y his mark that "[t]his Injured Worker is incapable of vvork:'

{^ 4U} i6. On April ^^., ^oio, purauan# °lo ©hia Adm.Cade 4^1-3-34^G']Eb], a^ff

hearing offioer (°SHt7") issued a tentative order awar^iing PTD compensation beginning

,lune so, aoo8:
^*}[T]he Application for Permanent and Total Disabilitv
flled on oB/^^J^oa9 be GRAN't'ED. This order is based
speclficslly upon the reports of Dr. Kntpkin (ogI28/aozo),
Dr. Patel (o6Jxo/^ao8] and De. Medling t^h#1^^8^ who
faund tha# the Injur^ed Worker is prevented from re#urning
to sustained, remunerative emplo^ment as a resul# of the
allowed canditions in the claim. Permanent total digability
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oomgensation is herreby awarded i'rom ofi/tn/aoo8 and to
continue without susgen^sion unless future facts or
circumstanaes should warrant the stopging of the award.
.;^

^

(Emphasis sic.)
^^1 }^^. Fark ©hio filed a timel^* objection to the tentative order.

;y 42} i8. ^n July i, ^ox®, another SHQ heard relator's PTU apglication. ^e

hearing was re^corded and transcribed for the re^ord.

#+^ 43} ^,g. On direct examinatian of relator by his counsel, the foIIowing e.xchan.ge

oaeurred:
Q. '4Vhat percentage of the work hour, just balip^rk it, were
you on your feet?

A, The biggest part of it; biggest part of it.

Q= ^^Y•

A, I struggled all day long. Sametimes 1'd sneak off
somewhere and try to hide and sit down. Z^ut if they caught
me doin' that, then I was in trouble sa ...

Q. And it looks like you took a retirement in p'ebruary 2003.
why was that? Yau were onty SG ^rs old.
A, We1IF I was just in too much pain at the time, and I
couldn't maintain my job #hat they expected me to there.

Q. After they fouad that out, at any time did they afi'ee you a
sitting job in the office?

A. No, There was nevcr no sit-down jobs.

Q, The c;ompany just doesn't have it, I wauld imag,ine?

(Tr. 6-7•)

^ 44} zo. Ctn r.roas-examtnation of retator by Park Ohto's :aounsel, the following

exchange occurred:

Q. After your retirernent, dict you agply for 5^acial Securrty
benefits^

A. Yes, I did.
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Q, tlnd when was that?

A. Oh, it was a while aiter I was oft work that I applied for it,
I don't recall exactly haw iong it was.

Q. VVhat were the reasons yau sou8ht the Social3ea^rity?

A. 1Ne11, because of the -^ my condition, my back oondition,
I wasn't abie tv, you know, perfon^n things around the house
ar do things that 1 needed to do. And sameone euggested to
me I go ta Social Ser.urity. So I went to 8crcial Security and
they approved rne, you knnw.

Q, V^►aa your back the +aole reason that yau were awarded
Social5ecurity disabllity? Were there any other conditions?

A. I think they might have cansidered my baekgraand in not
being able to read and write and different thinga like that,
yov know.

^^t

Q. And af^er ynur retirement in February of 2oos, did you
ever seek any vocational training'^

A. N©, no.
Q. Have you ever enrolled in a literacy prograrn?

A. No.

Q. Hava you ever attempted -- I uAderstand yflu ha^en`t
obtained yaur GSD, but have yoa ever attempted?

A. I'm not hesring with them talking.

^^.

Q. I'm sorry. I understand that you do not have a GED, but
did ^rou ever attempt to get a GED^

A. No. t never thought t waa able to do anything like that,
you know.

Q. Would you be interested in vocational training7

^
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A. I don't think it would do me any good. I'' You knoW,
when I wen# to school, I mean, I dovbled up on the years that
I went there. And I waen't able to learn, so I don t go -- I
don't figure after ali theee years l'm going to be able ta learn
anything either. So along those lines ...

[Park Qhio's counsel] I have no further questions.

HEARiNG OFFICER: I ltgve just a r^nuple. Mr. Black, dld you
work anywhere after you left park Drep Forge?

[Relator] No, ma'am.

H SARING OFFICBR: Did you look for work an^ ►where?

[Relator] No, ma'am.

x6

(Tr. i^-x7.}
^+t3^ sx. Foliowing the July i, 2oio hearing, the 3H© issued an arder denyingthe

PTD application on eiigibility grounda The SH©'s order of Ju1y ^, ^o^.o explains:

It is the finding of the Staff Hearing OH'icer that the injured
Worker is inel^gible to reeeive Permanettt total disabitity
oompensation because in soos he took a voluntary
netirement and abandoned the work force.

The Injured Worker sustained the instant injury on
fo/iry►/oo. l^ollarving the injury he received temporary totai
disability compensation until he returned to work on
x^lx3/oo. When he retumed to work he had a restrict^ion of
no lifting over trventy pounda On xzjixioo the Injured
Worker notifled the Emplo^►er that he intended to take
retirement based on his years of service with the company.
^t the t3me the Injured Worker was fifty-six years old and
[hadl been with the Employer thirty-eight years. There !S no
medical evidence that arry phYsieian adviaed the Injured
Worker to retire as a result of the alimved injurlea The
Injured l^orker saw his tt^eating orthopedist in January
aoox. At that time the lifting reatriction wa^s increased to fifty
pounds due to groin pain which the doctor steted was
unrelated to the Injured Worker's back cond'rkion.

The Injured Worker last worked on ^i9Jox and affiaally
retired on 2/z8/o^. He testified that he has neither worked
nor Iaoked fiar work sinee his retirement. The Staff Hearing
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Ufficer finds that the Injured Worker`s retiremem was
tiroluntary. There is no medical evidence that it was induc:ed
by the industrial injury. There is no evidence that any af his
tre^ting physicians advrBed him to retire and na temparary
total disability was paid after he stopped warking, The
permanent tots! disability application indicates that the
Injured WorL;er began receiving Sc^ial Security Disability
benefits later in ^oor. but the fiie is silent as to the basis for
those benefits. Since the Injured Worker never Iooked for
work gftcr his retirement he sbandoned the wark force. In
this situation he is inatigibie to receirre permanen# total
disabiiity compensation. The application is denYed.

^^

}^ ^!,} ^s. On Deoember ^o, ^oio, relator, Bi11y C. B1ack, fited this mandamus

action.

C^neluai©ns of i^w:
j^ ^47} 'Che main issue is whether the commission abused its discxetion in

deterniining that retator`s job abandonment at Park Ohio was not induced by the altawed

conditivr^ of the industriai ctaim.
{^ 48} i^`inding an abuse of disa^etion, it is the magistrate's decision that this oourt

i$sue a writ af mandamus, as more fully exptained below.

{^ 4^} Ohio Adm.Cocle 4mi^-g-^4(D) sets forth the oommission's guidelinss for the

adjudication of P'CD appllcat€ana Uhlo Adm.Code qt2x-3-&#f D)(1)(d} stetes:

If, after hearing, the adjudicator finds that th^e injured
worker voluntarlly ^moved himself from the work fonae, the
inijured worker shall be found not to be permanently and
tatally disabted. If evidenc^ of voluntary remaval or
retirement is bmught into issue, the adjudicator shall
aonsider evidence that is submitted of the it{jured workec's
medieal candition at or near the time af rernoval jretirement,

fg 30} Faragraph two of the syliabus af State ex ret. ^after Materia! Handling

id'orp. ^. lncfns. ^'cimm. (^994}, ^1 Ohio S`t^d ^02, states:

An employee who retires prior to becoming permanently and
totally disabled is precluded from e1ig '̂bility for permanent
total disability t:ompensation onlv if the retirement is
votuntary and constitutes an abandonment of the entire job
market, * # ^'
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{^ 81} in State ex rel. Ccrrrison v. Indus. G'omm., ^oth Dist. No• oBAP-4t4, 2oog-

Qhio-z8g8,'$^, this oourt, apeaking through its magistrate, statES:

The case law indicates that a two-step analysis is involved in
the determination of whether a claimant has vofuntariiy
removEd himself from the workforce prior ta becoming PTD
such that a PT'D award is precluded. Tha finst step requires
the cvmmission to de#ermine whether the retirement or job
departure was ^oiuntar^ ► or involuntary. If the cammission
determines that the job departure was involuntary, the
inquiry ends. If, hoWEYEr, thE job departur+e is determined to
be voluntary, the commission must cansider addit^onal
evidence to determine whe#her the job departure `ts an
abandonment of the warkforr^e in addition to an
abandonment of the job. Stc^te ex ret. C)teio Dept. o,/'T►`ansp.
t,. lndus. QOmm., Franklin A.pp. No. aaAP-So3, ^oo9-Qhi^
^aa.

{i SZ} !n Shrte ex rel. Roc^i^sell Internatl, u. lnd^,^s. Comm. (^g88}, 4a Ohio St.Sd

44, 4b, the oourt expanded eligibility for tEmporary to#ai disability aampensation by

expanding the definition of an involuntary abandonment of Employment;

Neither [Sfate e.^° rel. Ashcr^f't u. lndus. Comm. (1g873, 34
Ohio St.gd ^] nor [State ex ret. Jones & t.uughtin Steel
Gbrp. v. Indus. Comm. (x985}, sg Qhlo App•3d i4Sj s#ates
tl^at any abandonmen# of empioyment precludes payment af
tempoiary total disability compensation; they provide that
only v^oluntary abandonment prectudes 9t. Whiie a
distinction between voluntary and involuntary abandonment
was contempiated, the terms until today have remained
undef'ined. We find that a proper anaiysis must laok be^tond
the mere volitionai nature of a c]aimant's departure. The
analysis must at^so eonsider the reason underlying the
ciaimant's decision to retire. Hre hold that whEre a claimant's
retirement ia c$usaily related ta hia injury, the retirement is
not "volu^rtary" so as to preclude eligibillty for temporary
tatal disability compensatlon.

(Emphasis sie,}

^^3} In State e,x tet. Mtd-0hio Wood Prnds., ,inc. u. lndus. Cbmm., ^ath Dist. No.

oyAp_4y8, aao8-Qhio-24^, this court held that an injuryr-induc^ed job a'bandanment

under Rae^weil can be supported by the r^ai.mant's hearing testimony:
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We har►e carefully reviewed the c^ses titiat the magistrate
cites in hig decision, and we find nothing in them that hotds
that there must be objective medical evidence corroborating
a c3aimant's testimony re,gf€rding his motivation for
abandonment of his employment. On the contrary, as noted
hereinabove, the commission must make a factuai
determination, based upon ell of the surmunding
circumstanees, whether the moti^ation for the claimant's
departure was, in whole or in part, the allowed conditions for
which the claimant has already discharged his burden of
p^nof. Here, the commission did so, and did not abuse its
discretian in cn^iting ttte claimant's testimony, particularly
in light of the office notes from Drs. Benningtan, Ellis, and
Dy+er, which indicate that the ctaimant reported suffering
severe, constant back pain since the date of injury. ;^^'

ig

Id, at yi8.
{^ ^4} Anatysis l^ins with the observation that on December ii, ^ooo, the date

relator executed his "Bmplayee Notice of Intent to Retlre," he also visited Dr. Panigutti.

Dr. Panigutti fiaund that relator was "unabte to perfonn regular job duties," but that he "is

able to return to light or modif^ed job duties" with speafied restrirtions. The restrictions

were to last for a four-week period.

^ SS} Undisputedly, there i$ no e^ridence in the reeard that Dr. Panigutti, or arry

other doctor, e^er advised r+eiator to retire or ta abandon his job at Park Ohia

Nevertheless, Dr. Fanigutti's Dec^mber ti, 2000 off^ce nofie is indeed medical evidence

that re.lator^e decision to retire cauld have been induced by the industrial injury.

^ 56} Given that Dr. PanigutH's December v, soao off^ce note is medi®1 e^idence

upon which the comm'^ssian could ha^►e relied in determining whethsr the job

ab^endanment was injury induc^d, it is clearly inaoCUrate for the commiesion, through its

SHa, to dedsre "It]here is no medica# eMdence that it was induoed by the industriel

injury."

{^ 37} MoreaYer, when the SHO`s order twioe states there is no mtedicai e^icience

that a physician advised refator to retire as a result of the atlawed conditiflns, it is strongly

suggested that the lack of sucli er^idence was determinati^+e, if not required, for relatar to

show that hi$ jab ab^andonment was it^juiy induced, There is no sueh requirement.
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^y S8} Of cxrurse, the commission was not re^uired to acxept retator's hearing

testicnony at face value and, on that basis, conclude that the ind!ustriai ir^jury motivated

relator's decision ta retire from his job at Park Qhio. But the commission cannot

miseonstrue the medicai evidence af ret^rd nor seemin,gly set forth a requirement for

relatoe to meet that is not in acoordance with law.

^^9) Acrardingly, for aii the above reasons, it is the magistrate's decision that this

oaurt issue a writ of mandamua ardering the c^mmission to varate the SHO's order of

Ju1y ^, ^oio and, in a manner consistent with the tnagistrete's deeisinn, enter a new orc3er

that properiy determines relator:s eiigibiiity for P'^73 oompensation and, in the e^nt

relator is found to be eligible,^djudicates the PTD application on i^ts merits.

/s^rxe.nx^vW. ;^qac)c^
K^.t^Tl^'STH W. MACKE
MAGIS'TRATE

NOTlCE TO THS PAI^tTtES

Civ.R. ^(D)(3)(a)(iii) provides that a party shal] not assign
as errar on appeal the court's adoption of any factual finding
or ]egal ooncl^tsion, whether or nok speafically designated a$
a finding of fact or conclusion of law under Civ.R
53(U)(3)(a)Gi), uniess the parq ► timely and speci^icaliy
objects to that factual finding or le^al cvnclusion as rec}uired
by Cry.R. ^iDl(s)(b)•
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IN THE COURT OF APPEALS OF OHIO ^^!-•• ==?^ ^
";: . .. :`^,;=; ; .;^

TENTH APPELLATE DISTRICT ^ ^ ^ ^ ` ` ^ - ^ -

7.^12 JiJ^^ I 9 PP^ f2^ 3 9

State ex rel. Billy G. Black,

Relator,

v.

CLi:^I^ 0^= COURTS

No. ioAP-1x68

Industrial Commission of Ohio and . (REGULAR CALENDAR)

Parlc Ohio Industries, Inc.,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

June r2, 20^2, we overrule all objections, adopt the magistrate's decision as our own, and

issue a limited writ of mandamus ordering the commission to vacate the SHO's order ^

mailed July zs, zoro, and enter a new arder that properly determines relator's eligibility

for PTD coxnpensation in accordance with this decision and the law.

Within three (3) days from the filing hereof, #he clerk of this court is

hereby ordered to seive upon all parties not in default for failure to appear notice of this

judgment and its date of entiy upon the journal.. '

Judge John A. C
c^

Judge S n Bro , P.J.

Judg Pe rya
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Distrlct, entered in Court of Appeals Case No. lOAP-1168 on June 19, 2012< A true date-

statnped copy of the Judgment Entry is attaehed hereto and incorporated herein by reference.
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4121 Industrial Commission
Chapter 4121-3 Claims Procedures

OACAnn.4121-3-34 {2012}

4121-3-34. Permanettt fotal disability.

(A) Pttrpose
The purpose of this rule is ta ensure that applications for compensatian for permanent total disability are pro-

cessed and adjudicated in a fau and timely manner. This rule applies to the adjudication of all applications for compen-
sation for permanent and total disability filed on or after the effective date of this rule.

(B} Definitions

The following defmitions shall apply to the adjudication of all applications for petmanent and total disability:

(1} "Permanent total disability" means the inability to perform sustained remunerative employment due to the

allowed conditions in the claim.
The purpose of permanent and total disability benefits is to compensate an injured worker for impairment

of earning capacity.
The term "permanent" as applied to disability under the workers` compensation law does not mean that

such dlsability must necessarily continue for tha life of the injured worker but that it will, within reasonable probability,
continue for an indefinite period of time without any present indication of recovery therefrom.

(2) Classification of physicaI demands of work:
(a} "Sedentary work" means exerting up to ten pounds of force occasionally (occasionally: activity or con-

dirion exists up to one-third ofthe time) andlor a negligible amount of force frequently (frequentiy: activity or condition
exists from one-third to tsvo-thirds of the tinza) to lift, carry, push, pull, or other<visa move objects. Sedentary wark in-
volves sitting most of the time, but may involve vvalking or standing for brief periods of time. Jobs are sedentary if
Fvalking and standing are required only occasionally and all other sedentary criteria are met.

(b} "Light work" means exerting up to twenty pounds of force occasionally, and/or up to ten pounds of
force frequently, and/or a negligible atnount of force constantly (constantly: activity or condition exists two-thirds or
more of the time) to move objects. Physical demand may be only a negligible amount, a job should be rated light work:
(1} when it requn•es walking or stauding to a significant degree; or (2) when it requires sit#ing most of the time but en-
tails pushing and/or pulling or arm or leg controls; and/or (3) ^vhen the job requires working at a production rate pace
entailing the constant pushing andiot• pulling of materiais even though the ^veight af those materiais is negligible.

(c) "Medium work" means exerting twenty to fifty pounds of force occasionally, and/or ten to tlventy-five
pounds of force fi•equen#ly, and/or greater than negiigible up to ten pounds of force constantly to move objeots. Physical
demand requirements are in exeess of those for light work.
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(d) "Heavy work" means exerting ffty to one hundred pounds of force occasionally, and/or hventy ta fifly

pounds of force frequently and/or ten to twenty pounds of force constantly to move objects. Physical demand require-
ments are in excess of those far medium ^vork.

(e) "Very heavy work" means exerting in excess of one hundred pounds af force occasionally, and/or in

excess of fifty pounds of force frequently, and/or in excess of hventy pounds of farce constantly to move objects. Phys-

ical demand requirements are in excess of those for heavy work.

(3) Vocational factors:

(a) "Age" shall be determined at time of the adjudication of the application for permanent and total disa-

bility. In general, age refers ta one's chronological age and the extent to which one's age affects the ability to adapt to a
new work situation and to do work in competition with others.

(b) "Education° is prhnarily used to mean formal schooling or other training which contributes ta the abil-
ity to meet vocational requirements. The numerical grade level may not represent one`s actuai educational abilities. If
there is no other evidence to contradict it, the numerical grade level will be used to determine educational abilities.

(i) "lIliteracy" is the inability to read ar ivrite. An injured worker is considered illiterate if the injured
worker can not read or tivrite a simple message, such as inshuctions or an inventoiy list, even though the person can sign
his or her name.

(ii) "Marginal education°' means sixth grade level or less. An injured worker will have ability in rea-
soning, arithmetic, and language skills which are needed to do simple unskilled types of work. Generally, formal

schooling at sixth grade Ievsl or less is marginal education.

(iii) "Limited education" means seventh grade levei through eleventh grade level. Limited education

means ability in reasoning, arithmetic and Ianguage skills but not enough to allow a an injured worker with these educa-
tional qualifications to do most of the more complex job duties needed in semi-skilled or skilled jabs. Generally, sev-
enth grade through eleventh grade formal education is limited sducation.

(iv) High school education or above" means twelfth grade Ieve1 or above. The G.E.D. is equivalent to
high schoal education. High school education or above means ability in reasoning, arithmetic, and language skills ac-
quired through formal schooling at t<velfth grade education or above. Generally an individual with these educational
abilities can perform semi-skilled through skilled work.

(c) "Work experience":

(i) "Unskilled work" is wark which needs little or no judgment to do simple duties that can be learned
on the job in a short period of time. The job may or may not require considerable sh•ength. 7obs are unskilled if the pri-
mary work duties are handling, feeding, and off bearing (placing or removing materials from machines which are auto-
matic or operated by others), or machine tending and a person can usually learn to do tha job in thirty days and littie
specific vacational preparation and judgment are needed.

(ii) "Semi-skilled work" is work which needs some skilis but does not require doing the more complex
work duties. Semi-skilled jobs may require close attention to watching machine processes or inspecting, testing, or oth-
erwise loolcing for irregularities or tending or guarding equipment, property, material, or persons against loss, damage,
or injury and other types of activities which are similariy less complex than skilled work but more complex than un-

skilled work. A job may be classified as semi-skilled where coordination and dexterity are necessary, as when hands or
feet must be moved quickly in a repetitive task.

(iii) "Skilled work" is work which requires qualifications in ^vhich a person uses judgmant or involves
dealing with people, factors or figures or substantial ideas at a high Ievel of complexity. Skilled work may require quali-
fications in which a person uses judgment to determine the machine and manual operations to be performed in order to
obtain #he proper form, quality, or quantity to be produced. Skilled work may require laying out work, estimating quaii-
ty, determine the suitability and needed quantities of materials, making precise measurements, reading blue prints or
other specifications, or making necessary computations or mechanical adjustments or control or regulate the ^vork.

(iv) "Transferability of skills" are skills which can be used in other work activities. Transferability will
depend upon the similarity of occupational ^vork activities that have been performed by the an injured worker. Skills
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which an individual has obtained through warking at past relevant work may qualify individuals for some other type of

employment.
(v) "Previous work experience" is to include the injured worker's usuaI occupation, other past occupa-

tions, and the skills and abilities acquired through past empioyment rvhich demonstrate the type of work the injured
worker may be able to perfozm. Evidence may shaw that an injured warker has the training or past work experience
which enables the injured worker to engage in sustained remunerative employment in another occupation. The rele-
vance and transferability of previous work skills are to be addressed by tlze adjudicator.

(4) "Residual functional capacity" means the maximum degree to tivhich the injured ^vorker has the capacity
for sustained performance of the physical-mental requirements of jobs as these relate ta the ailocved conditions in the
claim{s).

{5) "Maximum medical improvement" is a treatment plateau {static or well-stabilized) at wluch no funda-
mental functional or physialogical change can be expected within reasonable medical probability in spite of continuing
medicai ar rehabititative procedures. An injured worker may need supportive treatment to maintain this level of func-
tion.

(C) Processing of applications for permanent total disability

The follojving proceduz'es shall apply to applications far permanent tatal disability that are filed on or after the

effectiv$ date ofthis rule.

(1) Each application far parmanent total disability shall be accompanied by medical evidence from a physician,
or a psychologist or a psychiatric specialist in a claim that has been allowed for a psychiatrio or psychological condition,
Yhat supports an application for permanent and total disability compensation. Tha medical axamination upon which the
report is based must be performed within twenty-fo^u• months prior to the date of filing of the application for permanent
and to#al disabiiity compensation. The medical evidence used to support an application for permanent total disability
compansation is to provide an opinion that addresses the injured ^vorker's physical and/or mental limitations resulting
from the allowed conditions in the claim{s). Medical evidenca which provides an apinion addressing such limitations,
but which also contains a conclusion as to ^vhethar an injured ^vorker is permanently and totally disabled, may be con-
sidered by a hearing officer. A vocational expert's opinion, by itself, is insuffioient to suppart an application for perma-
nent total disability compensation. If the application for permanent total disability is fiIed without the required medical
evidence, it shall be dismissed without hearing.

(2) At the time the application far permatzent total disability campensation is filed with the industrial commis-
sion, the industrial cammission shall serve a copy of the appllcation together with copies of supporting documents to the
employer's representative {if the employer is represented), or to the employer (if the employer is not represented) along
with a letter acknocvledging tha receipt of the permanent total disability application.

(3) A claims examiner shail initially review the application for permanent and total disabiiity. (a) If it is
determined there is a written agreement to award pezmanent total disability compansation entered into behveen the in-
jured worker, the employer, and the administrator in elaims invalving state fund employers, the application shall be ad-
judicated, and an order issued, without a hearing.

(b) If it is determined that the injured worker is requesting a finding of permanent totai disability compensa-
tion under division (C) of section 4123.58 of the Revised Code (statutory permanent and total disabiIity), the applicatian

shall be adjudicated in accardance with paragraph (E) of this rule.

(e) If a motion requasting recogzzition of additional conditions is filed on or prior to the date of filing for per-
manent total disability compensation, such motion(s) sha11 be pracessed prior ta the processing of the application for
permanent total disability compensation. However, if a motion for recognition af an additionaI condition is filed subse-
quent to the date of filing of the application of permanent total disability, the motions shall be processed subsequent to
the determinatian of the application for permanent total disability compensation.

(4) {a) The injured worker shall ensure that copies of inedical records, information, and reports that the injured
worker intends to introduce and rely on that are relevant to the adjudication af the application for permanent total disa-
bility compensation from physicians who treated or consulted the injured warker that may or may not have been previ-
ously filed in the workers' compensation claim files, are contained tivithin the file at the time of filing an application for
permanent totat disability.
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{b) The emplvyer shall be provided fourteen days after the date of the industrial commission acknowledg-
ment letter pravided for in paragraph (C}(2) of this rule ta notify tha commission if the employer intends to submit
medical evidence relating to the issue of permanent total disability compensation to the commission. Should the em-
ployer make such written notification the employer shall submit such medical evidence to #he commission tivithin sixty
days after the date of the commission acknowledgment letter unless relief is provided to the employer under paragraph
{C}(4)(d} of this rule. Should the employer fail to make such written notification within fourteen days after the date of
the commission acknowledgment letter, the employer shall be provided sixty days after the date ofthe commission
ackno^vledgement letter to submit medical evidence relating to the issue of permanent total disability compensation to
the commission, but tha scheduling of the injured ^vorker for appropxiate medical examinations by physicians selected
by the commission under paragraph {C}(5){a)(iii) of this rule ^vill proceed ^vithout delay.

(c) If the injtued ^vorker or the employer has made a good faith effort to obtain medical evidence described in
paragraph (C)(4)(a} or (C){4)(b} of this rule and has been unable to obtain such evidence, the injured svorker or the em-
ployer may request that the hearing administrator issuo a subpoena to obtain such evidence. Prior to the issuance of a
subpvena, the hearing administrator shall review the evidence submitted by the injured ^vorker or the employer #hat
demonstrates the govd faith effort to obtain medical evidence. Should a subpvena be issued, it shall be served by the
party requesting the issuance of a subpoena.

(d} Upon the request of either the injured ^vorker or the emplayer and upon good cause sho^m, the hearing
administra#or may provide an extension of time, to obtain the medical evidence described in paragraphs {C)(4)(a) and
{C}(4)(b) of this rule. Thereafter, no further medical evidence will bo admissible other than additional medical evidence
appraved by a hearing administrator that is found to be newly discovered medicai evidence that is relevant to the issue
of permanent total disability and which, by due diligence, could nat have been obtained under paragraph (C}(4)(a} or
(C){4)(h) ofthistule.

(5) (a) Follawing the date of filing of the permanent and total disability application, #he claims examiner shall
perform #he follo^ving activities:

(i) Obtain all the claim files identified by the [injured worker] on the permanent total disability application
and any additional claim files involving the same body part{s) as those claims identified on the permanent total disabil-
ity application.

(ii) Copy aIl relevant documen#s as deemed pertinent to the by the commission including evidence pro-
vided under paragraphs {C)(1) and (C)(4) of this rule and submit the same to an examining physician to be selected by
tho claims examiner.

(iii) Schedule appropriate medieal examina#ion(s) by physician(s) to be selected by the commission pro-
vided tltat the scheduiing of said exams shail not be delayed where the employer fails to notify the commission within
fourteen days after the date of the commission ackno^vledgment ietter that it intends ta submit medical avidence to #he
commission reiating ta the issue of permanent total disability compensation.

(iv) Prepare a statement of facts. A copy of the statement of fac#s shall be mailed to ihe parties and their
representatives by the commission.

(^ (a) After the reports of the commission medical examinations have been received, the hearing administrator
may refer the claim #o an adjudicator to consider the issuance of a tentative order, ^vithout a hearing.

(i) Within fourteen days of the receipt of the tentative order adjudicating the merits of an application for
compensatian for permanent and total disabllity, a party may file a written objection ta the order. Unless the party noti-
fies the commission in ^vriting of the objection to ths tentativa order ^vithin fourteen days after #he date of receipt of
notice of the fmdings of the tentative order, the tentative order shall become final.

(li} In the event a party makes writ#en notification to the industrial commission of an objection within
fourteen days of the date of the receipt of the notice of findings of #he tentative order, the application for compensation
for permanent and total disability shall be set for hearing and adjudicated on its merits.

(b) If the hearing administrator determntes that the case should not be referred for consideration of issuance
of a tentative order by an adjudicator, the hearing administratar shall notify the parties to the claim that a pat•ty has
fourteen days from the date that copies of reports of the commission medieal examinations are submitted to the parties
^vithin svhich to make v^ri#ten notification to the commission of a party's intent to submit additional vocational infor-
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matian to the commission that is relevant to the adjudication of the application for permanent total disability campsnsa-
tion.

(1) Unless a party notifies the commission within the aforsmentioned fourteen-day period of the party's in-
tsnt to submit additional vocational information to the commission, a party will be deemed to have waived its ability #o
submit additional vocatianal information ta ths cammission that is relevant to #he adjudication of the application for
permanent total disabillty.

(ii) Should a party provide timely notification to the conunission of its intsnt to submit additional voca-
tional information, the additional vocational information shall be submitted to the commission within forty-five days
from the date the copies of the reports of commission medical examinations are submitted to the parties. Upon expira-
tion of ths forty-$ve day period no further vocational information will bs accepted without prior approval from ths
hearing administrator.

('7) If ths employer or the injured warker request, for good cause sltown, that a pre-hearing conference be sched-
uled, a pre-hearing conference shalt be set. Ths request for a pre-hearing confsrence shall include the idsntification of
the issuss that the requssting party desires to be cansidered at the pre-hearing conferencs. The hearing administrator
may also schedule a pre-hearing confersnce whsn desmed necessary on any matter concerning the pracessing of an ap-
plication for permanent and total disability, including but not limited ta, motions that are f lsd subsequsnt to the filing
of the application for psnnanent and total disability.

Notice af a pre-hearing confsrsnce is to be provided to the parties and their representatives no less than four-
teen days prior to the pre-hearing confersnce. The prs-hearing conference may be by telephone conference call, or
in-person at the discretion af the hearing administrator and is to be conducted by a hearing adminish•ator.

The failure of a party to request a pre-hearing conferencs or to raise an issue at a pre-hsaring conferencs hsld
undsr paragraph (C){8) of this ruls, does nat act to waivs any assertian, argument, or defense that may bs raissd at a
hearing held under paragraphs (D) and (E) af this ruls.

{8) Should a pre-hearing conference bs held, the hearing adminish°ator is not limited to the consideration of the
issues set forth in paragraphs (C)(8)(a) through (C){8)(i) af this rule, but may also address any other mattsr concerning
the processing of an application for permanent total disability. At a pre-hearing confersnee the parties should be pre-
pared to discuss the follawing issuss:

(a) Evidence of retirement issues.

(l^) Bvidence of refusal to ^vork or evidence of refusal or failurs to respond to ^vritten job offers of sustained
remunerative smploymsnt.

(e) Evidence of job description.

(d) Evidence of rehabilitation efforts.

{e} Exchange af aecurats medical history, including surgical history.

(f) Agreement as to allowed condition(s} in the claim.

{g} 3cheduling of additional medical examinations, if nscsssary.

(h} Ensure that deposition requests that have been granted pursuant to industrial commission iules are com-
pleted and transcripts submitted.

{i) Ssttlemsnt status.

(9) At the conclusion of the pre-hearing conferencs, a dats for hsaring befors a staff hearing officer shall be
schsduled no earlisr than fourteen days subsequent to ths date af a pre-hearing conference. After the pre-hearing con-
fersnce, unless authorized by the hearing administrator, no additional evidsnce on the issue of permanent and total disa-
bility shall be submitted to the claim file. If the parties attempt ta submit additional evidence on the issue of permanent
and total disability, the evidsnce wiil not be admissihle on the adjudication of peimanent total disability compensation.

(10} The time frames established herein in paragraph (C) of this rule can bs waived by mutual agreement of the
partiss by motion to a hearing administrator, except whsre otherwise specified.
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(11) The applicant may dismiss the application for permanent and total disability any time up to the determina-
tion of the hearing on the merits of the application. Should a party dismiss an applicatian prior to its adjudication, the
commission's medical evidence obtained will be vaiid twenty-four months from the date of dismissal.

(D) Guidelines for adjudication of applications for permanent total disability

The following guidelines shall be fo]Iowed hy the adjudicator in the sequential evaluation of applications far
permanent total disability compensation.

(1} {a) lf the adjudicator fmds that the injured worker meets the defmition of statutory permanent and total

disability pursuant to division (C) of sectian 4123.58 of the Rev3sed Code, due ta the loss or loss of use of both hands or
bath arms, or both feet or both legs, ar both eyes, or any t^vo thereof, the injured worker shall be found permanently and
totaily disabled, and a tentativa order shall be issued.

Should an objection be filed from a#entative order, a hearing shall be scheduled. {lteference paragraph

{E) of this rule}.
(b) If, after hearing, the adjudicator fmds that the injured ^vorkar is engaged in sustained remunerativa

employment, the injured worker's application for permanent and total disability shall be denied, unless an inji^red work-
er qualifies for an award under division (C} of section 4123.58 of the Revised Code.

(c) If, after hearing, the adjudicator finds that the inj^u'ed worker is medically able to return to the former
position of employment, the injured tivarker shall bo found nat to be pormanently and totally disabled.

(d) If, after hearing, the adjudicator finds that the injured tiv.orker voluntarily removed himself from the
work force, the injured worker shall be found not to be permanently and totally disabled. If evidence of voluntary re-
moval or retirement is brought inta issue, #he adjudicator shall consider evidence that is submitted af the injured work-
er's medical condition at or near the time of removaVretirement.

(e) If, after hearing, the adjudicator fmds that the injured worker is offered and refuses and/or fails to ac-
cept a bona fide offer of sustained remunerative employment tliat is made prior ta the pre-hearing conference described
in paragraph (C)(9) of this rule where there is a written job offer detailing the specific phyaical/mental requirements and
duties of the job that are within the physical/mental capabilities of the injured worker, the injured worker shall be found
not to be permanently and totally disabled.

(f) If, after hearing, the adjudicator finds that the injured worker's allowed medical conditian(s) is tempo-

rary and has not reached maximum medical improvement, the injured worker shall be found not to be permanently and
totally disabled because the condition remains temporary. ln claims involving state fund employers, the claim shall be
referred to the administrator to consider the issuance of an order on the question of entitlement to temporary total disa-
bility compensation. In ciaims involving self-insured employers, the self-insured employer shall be notified to consider
the question of the injured worker's entitlement to temporary total disability compensation.

(g) If, after hearing, the adjudicator determines that there is appropriate evidence which indicates the in-
jured worker's age is the sole cause or primary obstacle which serves as a significant impediment to reemployment,
permanent total disabiflty compensatian shall be denied. Iiorvever, a decision based upon age must always involve a
case-by-case analysis. The injured worker's age should aiso ba considered in eonjunction with other rel8vant and appro-
priate aspects of the injured worker's nonmedical profile.

(h) If, after hearing, the adjudicator finds that the allowed condition{s) is the proximate cause of the in-
jm•ed warker's inability to perfarm sustained romunerative employment, the adjudicator is to proceed in the sequential
evaluation of the application for permanent and total disability compensation in accordance with the provisions of para-
graph (D) of this rule. However, shouid the adjudicator fmds that non-allowed conditions are the proximate cause of the
injured ^vorker's inability to perform sustained remunerative employment, the injured warker shall he found not to be
permanently and totally disabled.

(i) If, after hearing, the adjudica#or fmds that injured worker's inability to perform sustained remunerative
employment is the result of a pre-existing condition(s) allowed by aggravation, the adjudicator is to continue in the se-
quential evaluation of the application for permanent total disahility compensation in accordance with the provisions of
paragraph (D) of this rule. Iiowever, should the adjudicator fmd that the non-atlotived pre-existing condition{s) are the
proximate cause afthe injured worker's inability to perform sustaiued remunerative employment, the injured worker
shall be found not to be permanently and totally disabled.
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(2) (a) If, after hearing, the adjudicator f°mds that the medical impairment resulting from the allowed condi-
tion(s) in the claim(s) prohibits the injured worker's return to the former position of employment as well as prohibits the
injured worker from performing any sustained remunerative employment, the injured worker shall be found to be per-
manently and totally disabled, without reference to the vocational factors listed in paragraph (B)(3) af this rule.

(b) If, after hearing, the adjudicator finds that the injured ^vorker, based on the medical impairment result-
ing from the allowed conditions is unable to return to the former position of employment but may be able to engage in
sustained remunerative empioyment, the non-medical factors shali be considered by the adjudicator.

The non-medicai factors that are to be reviewed are the injured worker's age, education, ivork record,
and all other factors, such as physical, psychological, and sociological, that are contained within the record that might
be important to the determination as to whether the injured ^vorker may return to the job market by using past employ-
ment skills or those skills which may be reasonably developed< {Vocational factors are defined in paragraph (B) of this

rule).
(c) if, after hearing and review of relevant vocational ovidence and non-medical disability factors, as de-

scribed in paragraph (D){2)(b) of this rule the adjudicator fmds that the injured warker can return to sustained remuner-
ative employment by using past employment skills or those skills which may be reasonably developed through retrain-
ing or througla rehabilitation, the injured warker shall be found not to be permanently and totally disabled.

(3} Factors considered in the adjudication of all applications for permanent and total disability:

(a) The burden of proof shall be on the injured worker to establish a case of permanent and total disability.
The burden of proof is by preponderance of the evidence. The injured jvarker must establish that the disability is per-
manent and that the inability ta work is causally related to the allowed conditions.

(b) in ad,^udicating an application for permanent and total disability, the adjudicator must determine that
the disability is permanent, the inability to work is due to the allowed conditions in the claim, and the injured worker is
not capable of sustained remunerative employment.

(c) The industrial commission has the exclusive authority to determine disputed facts, the weight of the

evidence, and credibility.
(d) AlI medical evidence of impairment shall be based on objective findings reasonably demonstrable and

medioal reports tha# are submitted shall be in conformity ^vith the industrial commission medical examination manual.

(e) if the adjudicator concludes from evidence that there is no proximate causal relationship between the
industrial injury and the inabili#y to work, the order shall clearly explain the reasoning and basis for the decision.

{fj The adjudicator shall not consider tha injured worker's peroentage of permanent partial impairment as
the sole basis for adjudicating an application for permanent and total disability.

(^ The adjudicator is to review all relevant factors in the record that may affect the injured worker's abil-

ity to work.
(h} Tbe adjudicator shall prepare orders on a case by case basis which are fact specific and which contain

the reasons explaining the decision. The orders must specifically state svhat evidence has been relied upon in reaching
the conclusion and explain tha basis for the declsion. In orders that are issued under paragraphs (D)(2)(b) and (D)(2)(c}
of this rule the adjudicator is to specifically Iist the non-medlcal disability factors within the order and state how such
factoxs iuteract wlth the medical impairment resulting from the allowed injuries in the claim in reaching the decision.

(i) In claims in which a psychiatric condition has been allawed and the injured worker retains the physical
ability to engage in some sustained remunerative employment, the adjudiaatar shall consider whether the allowed psy-
chiatrie eondition in combination with the allowed physical condition prevents the injured worker from engaging in
sustained remunerative employment.

(E) Statufory permanent total disability

Division (C) of section 4123.58 of the Revised Code provides that the loss or loss of use of both hands or both
arms, or both feet or both legs, ar both eyes, or any two thereof, constitutes total and permanent disability.

(1) In all claims where the evidence on file clearly demonstrates actual physical loss, or the permanent and total
loss of use occurring at the time of injuty seoondar^y to a traumatic spinal cord injury or head injury, of both hands or
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both arms, or bath feet or both legs, or hoth eyes, or any t^vo thereof, the claim shall be referred to be reviewed by a
staff hearing officer of the comniission, Subsequent ta review, the staff hearing officer shall, without hearing, enter a
tentative order finding the injured worker to be entitled to compensation for permanent and total disability under divi-
sion (C) of sectian 4123.58 of the ftevised Code. If an abjection is made, the claim shall be scheduled far hearing.

{a) Within thirty days of the receipt of the tentative arder adjudicating the merits of an application for com-
pensation for permanent and total disability, a party may fale a written objection to the arder. Unless the party notifies
the industrial commission in writing of the objection to the tentative order within thirty days a$er the date of receipt of
notice of the findings of the tentative order, the tentative order shall become fmal.

(b) In the event a party makes written notification to the industrial commission of an objectian within thirty
days of the date of the receipt of the notice of fmdings of the tentative order, the application for carnpensation for per-
manent and total disability shall be set for hearing and adjudicated an its merits.

(2) In all other cases filed under division {C) of sectton 9123.58 of the Revised Code, if the staff hearing offcer
fmds that the injured worker meets the definition of statutory permanent and totat disability pursuant to division (C) of
section 9123.58 of the Revised Code, due to the loss of use of both hands ar hoth arms, or both feet or both legs, or both
eyes, ar any ttvo thereaf, the staffhearing officer, without a hearing, is to issue a tentative order fmding the injured
worker to be permanently and totally disabled under division (C) af section 9123.58 of the Revtsed Code. An objection
to the tentative order may be made pursuant to paragraphs Oa)(1)(a) and (E)(1)(b) of this rule.

Flistory:Effective: 06/01 /2008.

RC. 119, 032 revietiv dates: 02t11/2008 and 02/01/2012.

Promulgated Under: 1 i9.03.

StatutoryAuthority: 4121.30, 4123.58, 4121,32.

Rule Amplifies: 4121.35, 4123.36.

Prior Effective Dates; 6/1/9S, 9/IS/9S, 1/1/97, 4/1(04.

NOTES:

Editor's Note:

The bracketed language in subsection (C)(5)(a){i) was added by the publisher for purposes of clarity.

Case Notes And OAG

(2001) PTD granted: State ex rel. TarrBine Engine Cornponents Textron, Inc. v. Indtrs. Comm., 93 OS3d 156, 2001

Ohto 1296, 953 NE2d 189, 2001 Dhio LEXIS 2185.
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SUBSEQUENT HISTORY: Later proceeding at State DECISION
ex rel. Mid-ohio ii/ood Prods. v. IndY.ts. Comm., 118
Ohio St. 3d 1528, 2008 Ohio 3602, 890 A!E.2d 918, IN MANDAMUS
2008 Ohio LEXIS 1962 (2008) ON OBJECTIONS TO MAGISTRATE'S DECI-
Cattse dismissed by State ex rel. Mid-Ohio J3^oad Pr•ods. SION
v. Ind:rs. Comm, 2010 Ohto 100, 2010 Ohio LEXIS 32
(Ohio, Jan 19, 2010) SADLER, J.

DISPOSITION: [*'^i] Objeotions sustained in part
and overruled in part; writ of mandamus denied.

COUNSEL: Garvin & Hickey, LLC, Michael J. Hickey,
Daniel M. Halt, and Matthew D. Shufeldt, for relator.

Thomas R. ^Vinters, Acting Attorney General, aad Ste-
phen D. Plymale, for respondent Indusfrial Commission
of Ohio.

Bevan & Assoeiates, L.P.A., and Christopher J.
Stefancik, for respondent David L. Franks,

JUDGES: SADLER, J. KLATT and FRENCH, JJ.,
concur.

OPINION BY: SADLER

OPIi^1ION

(REGULAR CALENDAR)

['^Pl] Relator, Micl-Ohio FVaod Products, Inc.
("relator"), commenced tltis original action requesting
that this court issue a wrlt of mandamus orderIng re-
spondent, Industrial Commission of Ohio ("commis-
sion"), to vacate its order ativarding respondent David L.
Franks {"claimant") temporary total disability ("TTD")
compensation beginning February 21, 2006, and to enter
an order finding that the claimant voluntarily abandoned
his employment.

[*P2] Pursuant to Civ.R. 53 and Loc.R. I2(!YI) of
the Tenth Appellate District, this matter was referred to a
magistrate who issued a decisian including findings of
fact and conclusions of larv. {At#ached as Appendix A.)
Therein, the magistrate concluded that the cammission
[**2] abusad its discretion and recommended that this
court issue a writ of mandamus ordering the commission
to vacate its order finding that the claimant's job depar-
ture was injury-induced, and to issue a new order adju-
dicating whether the claimant's job departure was inju-
ry-induced. The commission filed objections to the mag-
istrate's decision, and relator filed a memorandum op-
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posing the objections. This cause is now before the court
for a full review.

[^`P3] Recapitulated, the facts relevant to our de-
termination are as follows. On April 21, 2005, the
claimant was injurad in the course and scope of his em-
ployment with relator. The claim was initially allowed
far lumbosacrai strain. On the date of injury, the claimant
presented to a local hospital emergency room, where he
was presoribed Fiexeril and Vicodin and was excused
from work untii Apri123, 2005, However, he has never
returned to work. The next evidence of inedical treatment
in the stipulated record are the records of the claimant's
treatment with chiropractor Craig Dyer on July 16, 2005.
Dr. Dyer's July 20, 2005 report states that the ciaimant
reported having experienced persistent and severe back
pain and Ieg numbness for the preceding ['^*3] threc
months. Dr. Dyer estabIished a treatment plan.

['^P4j On November 22, 2005, Garth Bennington,
M.D., examined the claimant and ordered an MRI of the
lumbar spine, which took place on November 30, 2005.
The MRI revealed an LS-SI broad-based centra[ disc
extrusion. Dr. Bannington treated the claimant with mus-
cle relaxants and pain medications. On February 21,
2006, chiropractor Matthew EIIis examined the claimant,
and his report indicates that the claimant's symptoms
continued unabated, for which Dr. Ellis prepared a
treatment plan. On iVlarch 3, 2006, Dr, Ellis wmpleted a
C-84 certifying a period of TTD from July I6, 2005 {the
date af Dr, Dyer's examination) to an estimated re-
turn-to•work date of June 5, 2006. Dr. Ellis stated that
the last date of examination was Febntary 28, 2006. On
May 11, 2006, the claimant moved for the allowance of
the additional conditions of broad-based central disc ex-
trusion LS-S 1 and radicular syndrame of the lower limbs.
On May 26, 2006, Dr. Eliis completed a second C-84 in
which he certified a period of TTD from 3uly 16, 2005 to
an estimated return-to-work date of September 4, 2006,
based an the canditions of lumbosacrat sprain,
broad-based central disc extrusion [*^4] LS-Sl, and
radicular syndrome of the lower limbs.

[*PS] FolIowzng a district hearing offieer's con-
sideration of the C-84s and the C86, a staff hearing of-
ficer ("SHO") heard the matter on September 14, 2006.
The SHO allowed the claim for broad-based central disc
extrusion LS-S1, and stated that the claim was neither
allowed nor disallo^ved for radicular syndrome of the
Iower iimbs because there had not yet been a confirma-
tory EMG. The SHO granted TTD from Febntary 21,
2006 {the date that Dr. Ellis first treated the claimant), to
September 4, 200b, and continuing upon submission of
medieal proof. The SHO stated that the decision as to
TTD was based upon Dr. Ellis' C-84s. The SHO rejeoted
relator's argument that the claimant had voluntariiy
abandoned his employment, citing the claimant's hearing
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testimany that his ^vork-related injury prevanted him
from returning to work after the date of injury.

(*P6] Relator instituted this original actian, argu-
ing that it is entitled to a writ of mandamns vacating the
commission's order because the commission abused its
disoretion in refusing to find that the cIaimant voluntarily
abandoned his emplcyment. In his decision, the magis-
trate cancluded that the commission [*'^5] abused its
discretion in relying solely on the claimant's testimany as
to the reason that he did nat return to war[c. Citing vol-
untary retirement cases in which the Supreme Caurt of
Ohio noted the presence or absence of corroborative
medical evidence, the magistrate reasoned that, although
the commission may rely on the claimant's testimony as
to why he did not return to work, it may not rely on that
evidence alone; rather, it must point to some medicaf
evidence that corroborates the testimony. The magistrate
found further support for his conclusion in Ohto

Adrn.Code 4121-3-34(D)(I)(dJ, which concerns adjudi-
cation of appiications for permanent total disability
("PTD"} compensation. The magistrate recommended
that this court grant a writ of mandamus ordering vaca-
tion of tlte commission's order, and readjudication be-
cattse, in the magistrate's view, the record contains med-
ical evidence upon which the commission could rely as
corroborative oftlte claimant's testimony.

[^P7] The commission fited several objections,
whlch we will discuss in turn. First, the commission ob-
jects to the magistrate ftnding that, "(ff oliowing his April
21, 2005 hospital discharge, claimant did not seek medi-
cai treatment [#^6] until July 15, 2005 ^'r ^." P25, in-
fra, The commission argues that the finding should be
that the stipulated evidence is silent as to whether the
cla'nnant sought treatment for Itis back betwaen the date
of injury and July 16, 2005. The commission's request
finds support in the record; therefore, we sustain this
objection and we wili modify the magistrate's finding of
factaccordingiy.

(^'P8] Next, tha commission objects to the magis-
trate's description of Dr. Ellis' C-84s, and argues that the
description of these forms "should indicate that [the
olaimant] was incapable of returning to his former posi-
tion of employment and of attending vocational rehabili-
tation" because this demonstrates the saverity of the
claimant's injury and corraborates that it was his indus-
trial injury titat rendered him unable to return to work.
{Commission Objections, at 4.} Specifioally, the com-
mission points out that both C-84s indicate that the
claimant was not a candidate for vocational rehabilitation
due to the severity of his aandition; and the second C-84
supports the motion to add the conditions of LS-Sl ex-
truded dise and radicular syndrome to the claim, one of
which ^vas subsequently aliowed, and the other of [*^'7]
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whiclt the commission gave the claimant the opporhmity
to reftle after abtaining a conf rmatory EMG.

[*P9] Upon reviecv, we agree that Dr. El[is states

in both of the C-84s that the claimant is, as of that time,
not a candidate for vocational rehabilitatien "due to se-
veriry of condition *"*." Therefore, we wiIl modify the

magistrate's findings of fact to refleet that, on the dates of
the C-84s, Dr. Ellis opined that the claimant was not a
candidate for voeational rehabilitation. However, we
need not modify the magistrate's findings to note that the

C-84s sfate that tho claimant could not return to his for-
mer position, because the magistrate has elready inelud-
ed the fact that in each C-84 Dr. Bllis certified a period
of TTD. Accordingly, we will sustain the commission's
second objection in part and ovemtle it in park.

[*PIO] Next, the commission argues that the
f ndings of fact should include a fmding that, because the
SHO neither allowed nor disallowed the additional con-
dition of radicular syndrome of the lower Iimbs, the
claimant is free to reapply for the condition with addi-
tional medical evidence. We decline the commission's
invitation to reach a legal conclusion nat germane to the
issues [**8] presented in relator's complaint. Accord-

ingly, we overrule the commission's third objeotion.

[*P11] Next, the commission lodges several ob-
jaotions to the magistrate's conciusions of 1aw, which we
will disouss ont of ordar, and several of whiclt we will
combine, for ease of analysis. First, the commission ob-
jects to the magistrate's reliance upon Ohio ^Idm.Code

4121-3-34(D}(1)(d), which concems adjudication of ap-
plications for PTD. We agree tltat there is no authority
for the proposition that the foregoing administrative code
provision is applicable to adjudica#ions of requests for
TTD. Accordingly, this objection is sustained.

[*P12] Next, the commission argues that this case
should have been dismissed for failure to bring the action
in the name of the state. However, the commission failed
to raisa this issue in its answer, briefi or at any other
time. We deeline to address it now, particularly becattse
the commission has been on notice as to the nature of
this action since it ^vas served with the "Complaint for
Writ of Mandamus," and it has suffered no prejudiee
from relator's failure to properly caption its complaint.
For thase reasons, we overrule this objection.

[*P13] Finally, the commission objects to [**9}
the magistrate's conclusion that its order is unsupported
by "some evidence" because the SHO relied upon the
claimant's testimony to conclude that his motivation for
abandoning his job was related to his industrial injury,
and that his dapartttre was, therefore, involuntary. The
commissian maintains that there is no support in the law
for this oonclusion. The commission alsa arguas that the
medical evidence, including the presence of the disc ex-
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trusion now recognized in the claim, and reports of con-
sistent severe pain, carroborate the claimant's testimony
by revealing that his injury was clearly more severe than
it appeared to be on the date of injury. The commission
argues that there is no requirement tbat the SHO mention
the corroborative aspects of the medical evidence, when
the SHO specifically states that he ralied upon tha C-84s
and the clairnant's testimony. 1^Ve agrae and sustain the
remaining objections on that hasis.

[*P14] "[T]emporary total disability is defined as
a disability which prevents a worker from returning to
his former position of employment." State ex rel.

Ramirez v. Indus. Cornm. (1982}, 69 ^hio St.2d 630, 23

0.0.3d 518, 433 ATE.2d 586, syllabus. "A worker is
prevented [**IO] by an industrial injury from returning
to his former position of employment where, but for the
industrial injury, he would return to such former position
of employmant. However, where the employee has taken
action that wouid preclude his returning to his formar
position of employment, even if he were able to da so, he
is not entitled to continued temporary total disability
beneftts since it is his o^vn action, rather #han the indus-
trial injury, which prevents his returning to such former
position of emgloyment." State ex rel. Jorres & Laaeghlin
Steel Cvrp. v. Indus. Conrm. (1985}, 29 Ohio ttpp.3d
145, 29 OBR 162, 504 ilrE.2d 451, syllabus.

[^`PIS] Thus, "[a] claimant's separatian from ent-
ployment is classified as either voluntary or involuntary.
*^` * The latter includes an injuty-induced departure and
does not affect TT[D] eligibility." State ex ►•et. iYiley v.

1T'hirlpool Carp., 100 Ohfo St.3d 110, 2003 Ohlo SI00,
796 N.E.2d 925, PI4. However, "a proper anaiysis must
Iook beyond the mere volitional nature of a claimant's
departure. The analysis must also consider the reason
underlying the claimant's decision to retire. *** This
broader focus takes into consideration a claimant's phys-
ioal condition. [**1 i] It recognizes the inevitability that
some elaimants will never be mediea}ly able to return to
their former positions of employment, and thus dispenses
with the necessity of a claimant's remaining on the com-
pany roster in order to maintain temporary total benefit
eligibility." State ex r•el. Rockwell Internatl. u Indus.
Comnr. (1988), 40 ©hia St.3d 44, 46, 531 AT E.2d 678.

[*P16] Moreover, "[t]ha volnntary natttre of [the
claimant's] abandonment is a factual question which re-
volves arottnd [tlte claimant's] intent at the time he re-
tired. The Supreme Court of Ohio has directed:'AlI rele-
vant cireumstances existing at the time of the alleged
abandonment shottld be considered. 'r ** The presence
of such intent, beittg a factual question, is a determina-
tion for the commission.' " State ex r•el. lYilliams v. Co-
ca-Co1a Ent., Pr•anktin A,pp. ^Yo. 04AP-270, 2005 Ohio

5085, P9, qttoting State e.r f•el. Diveesitech Gen. Plasiic
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Fi1m Dtv. v Indus. Comm. (1989j, 45 Oltio St.3d 381,
383, 544 N.E.2d 677.

[^P17j Additionally, it is well-settled that the
claimant does not have a burtlen of disproving a volun-
tary abandonment of the former position of employment
in order to sho^v entitiement to TTD compensation. State

ex rel. College of FI'ooster v. Gee, Franklin App. Na.
031IP-389, 2004 Ohlo 1898, P38, [^`^`12] citing State

ex rel. Superio►''s Brand ^1^leats, Inc. v. Indus. Comm., 78
Ohia St.3d 409, 1997 4hio 9, b78 ^Y.E.2d 565. "The
burden of proof with respect to voluntary abandonment
falIs upon the emplayer '^ '^ ^`. The claimant's burden is to
persuade the commission that there is a proximate causal
relationship between his or her work-connected injuries
and disability, and to produce medical evidence to this
effect, State ex rel. Quarto 111ining Co. v. For'eman, 79
Ohio St.3d 78, 83, 1997 Ohio 71, b791t'.E.2d 706. '^ ^*
Where a claimant establishes a prima facie causal con-
nection based upon medical evidence,the burden should
then properly fall upon the employer ta raise and prodnce
evidence on its olaim that other circumstances inde-
pendent of the claimant's allowed conditions caused him
to abandon the job market. Id:'

[^P18] We have carefully reviewed the cases that
the magistrate cites in his decision, and we fmd nothing
in them that holds that there must be objective medical
evidenae corroborating a claimant's testimony regarding
his motivation for abandonment of his employment. On
the contrary, as noted hereinabove, the commission
['^^ 13] must make a factual determination, based upon all
of the sarrounding circumstances, whether the motiva-
tion for the claimant's departure was, in whoie or in part,
the allowed conditions for which the claimant has al-
ready discharged his burden of proof. Here, the commis-
sion did so, and did not abuse ifs discretion in crediting
the claimant's testimony, particularly in light of the office
notes from Drs. Bennington, Ellis, and Dyer, ^vhich in-
dicate that the claimant reported suffering severe, con-
stant back pain since the date of injury. The commission
is the exciusive evaluafor of weight and credibility of the
evidence. State ex reL LT'YStee7 Ca. v. lndtrs. Comtn., 88
Ohio St.3d 284, 2000 Ohto 328, 725 A!E.2d 639. Por
these reasons, we sustain the commission's objections
insofar as tltey challenge the magistrate's conclusion that
the commission abused its discretion.

[*P19] Having undertaken a review af the com-
mission's objections and reiator's memorandum in oppo-
sition thereto, considered the arguments of all of the par-
ties, and independently appraised tlxe avidence, we sus-
tain in part and overrule in part the commission's objec-
tions, we adopt the magistrate's ^ndings of fact with
modifications [s`#14] as indicated herein, we reject the
magistrate's conclusions of law and substitute them rvith
our own, and we deny the requested writ of mandamus.
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Objecttons sustained in part and overr'uled in part; tivrit
of marsdam:rs denied.

KLATT and FRENCi3, JJ., concur.
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vid L. Franks.

IN MANDAMUS

[*P20] In this original action, relator, Mid-Ohio
Wood Products, inc. ("ralator" or "Mid-Ohio"}, requests
a writ of mandamus ordering respondent industrial
Commission of Ohio ("commission") ta vaoata its order
awarding respondent David L. Franks ("claimant") tem-
porary total disability ("TTD") compensation beginning
Febniary 21, 2006, and to enter an nrder finding that
claimant voluntarily abandoned [^^`15] his employ-
ment.

Findings ofFact:

[^P21] 1. On Aprii 21, 2005, elaimant sustained
an industrial injury while employed as a laborer for rela-
tor, a state-fund employer. The industrial claim was ini-
tial[y allocved for "lumbosacral strain" and was assigned
claim number 05-335727.

[^P22] 2. On the date of injury, claimant present-
ed to a hospital emergency department. Following a
medical evaluation, ciaimant was discharged that same
day. Hospital records indicate that he was excused from

Appx.101



2008 Ohio 2453, $; 2008 Ohio App. LEXIS 2086, **

work "to 4/23l2005:' He received a prescription for
"Flexeril 10 mg." to be taken for muscle spasms. Ac-
cording to hospital records, he aIso received a prescrip-
tion for "Vicadin" to relieve pain.

[^P23] 3. Prior to April 21, 2005, claimant had
sustained an earlier industrial injury while employed
with Mid-Ohio. Appazently, in that cIaim, olaimant un-
derwent carpa] tnnnel surgery prior to the Apri121, 2005
industrial injury at issue here.

[^P24] 4. Claimant did not return to work at
Mid-Ohio foIlowing his April 21, 2005 industria] injury.

j*P25] 5. Following his April 21, 2005 hospitai
d'c5eharge, claimant did nat seek medicai treatment until
July 16, 2005, when he tvas initially examined by chiro-
practor Craig A. Dyer, D.C., who was an employee
['^'^lbj of the Manfonya Chiropractic Center. Foltowing
the July i6, 2005 examination, Dr. Dyer prepared a re-
port, dated July 20, 2005, stating:

Mr. Franks indicated his major com-
plaints developed as a resutt of a job re-
lated injury on 04/21/2005 and have per-
sisted for 3 months. Mr. Franks is experi-
encing severe low back pain and radiating
leg numbness. The symptoms ara con-
stant. Activities that aggravate the symp-
toms are bending, getting up [and] down,
increased activity in general and lifting.
Mr. Franks injured himself on 4/21/2005
while at work. He was moving a steel cart
loaded with lumber. He was to move it by
himself by leaning baekwards into the cart
and pushing off on the ground to get it
moving. The cart ^veighed at least several
hundred pounds to a thousand pounds
when loaded. This activity was performed
on a daily basis and was one of the normal
duties of Mr. Franks once the cart was
loaded fully. On 4/2i/2005, Mr[.] Franks
tvas attempting to move the loaded cart
when he felt a sharp pain In his Iower
back. He had pushed his tailbone/Low
back onto the cart and was pushing with
his legs to move the cart when the pain
began. This mechanism of injury caused a
sprain/strain injury to occur [*'^17] be-
cause of the extreme weight and poor
technique for moving the fulfy loaded
carts. Mr. Franks indicates that this was
the only ^vay to move the fully loaded
carts since this ^vas to be done individet-
ally.
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Mr. Franks left ^vork ta go ta Licking
Memorial Hospital for treatment af his
injury. He was treated and examined at
the ER at Licking Memorial Hospital.
Pain medication was given ta Mr. Franks
for his injury. He was told to follow up
with his family doctor. Later that night
visible bruising appeared on his lower
back where the cart made contact with his
body. Mr. Franks has only been given
pain medication for his condition. Tem-
porary relief has been apparent, but the
symptoms are worsening with time. Na
other treatment has been given or sought
prior to presentation at this offce. Radi-
ating Ieg numbness has alsa become ap-
parent in the days since his injury as well
as: loss of balance, depression, and sleep-
ing trauble. Mr. Franks sleeps only 1-2
hours at a time due to his jvarsening pain.

^^a

TREATMENTPLAN

Symptoms: low back pain, radiating
leg numbness (diagnosis: 846.0
sprain/strain, lumbosacrai)[.] During the
relief care phase (acute), tvhich will beghi
7/16/2005 and iast for approximately
[**18] 4 weeks, the patient should he
treated 12 times. Each visit wil[ include
the following treatment: spinal manipula-
tion, ems, cryotherapy. The goals during
this phase of care are to: decrease pain,
decrease swelling/inflammation, decrease
muscle spasm, increase range of motion,
increase ability to perform activities of
daily living, increase function, increase
strength, increase flexibility, improve
alignment. An active oare program is to
be implemented as soon as the swelling
has reduced. Stretching exercises are to be
given and performed at home to Mr.
Franks in addition ta the strengthening
exercises. The s#rengthening exercises are
to be performed beginning the second
week of care and to be performed at this
office 3X/week for t<vo weeks beginning
on the 7th trea#ment visit.

^^^

FiNAL COMMENTS

The current prognosis for this patient
is very good. In my professional opinion,
the symptoms presented by Mr. Franks on
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7/1G12005 are a direct result of the acci-
dent chronicied in this report.

[*P26] 6. Although claimant was traated by Dr.
Dyer on several accasions after July 16, 2005, Dr. Dyer
never provided a work excuse nor did he ever apine that
elaimant r^vas unable to return to work.

[$P27] 7. On November [**19] 22, 2005,
claimant ^vas initially examined by Garth Bennington,
M.D., for treatment purposes.

[*P28] 8. On November 30, 2005, at Dr. Ben-
nington's request, claimant underwent an MRl of the
lumbar spine. The radiologist's report of the MRI states:

LS-Sl demonstrates a broad-based
central disc extrusion with some slight
caadad subligamentous extension. Some
generalized annulus hulging is also seen
and is slightty asymmetrical zvith some
narrowing of the neuraI foramen on the
right compared to the laR. Some lateral
recess stenasis is seen however exiting
nerva roots at LS-SI show na encroach-
ment.

[*P29] 9. On January 9, 2006, following anotlier
oflica vIsit, Dr. Bennington wrote:

***[Patien#] has 3•4 months of low
back pain. Seems to bother his hip and
legs at times. Only recent injuries are [sic]
inalude falling down steps and heavy lift-
ing. Only specific incident was in [A]pril
moving a steel cart -- 2000 lbs and 4vent
to hospital after pulling back. Sent home
with muscle relaxants and pain meds. **
*

[*P30] I0. On February 21, 2006, claimant re-
turned to the Mantonya Chiropractic Center. Because Dr.
Dyer was no longer employed there, claimant saw chiro-
practor Matthew F. Ellis, D.C. Following the February
[**20] 2I, 200b examination, Dr. Ellis wrote:

TREATMENT PLAN

Symptoms: low back pain, radiating
leg numbness (diagnosis: 846.0
sprainlstrain, lumbosacral)[.] During the
sub-aeute care phase, which will begin
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02/21/2006 and last for approximately 4
wecks, the patient should be traated 12
times. Each visit will include the follow-
ing treatment: spinal manipulation, ems,
cryotherapy. The goals during this phase
of care are to: decrease pain, decrease
swelling/inflammation, decrease musole
spasm, increase range of motion, increase
ability ta perform activities of daily liv-
ing, increasa function, inerease strength,
increase flexibility, improve alignment.
Requast 12 visits of physical therapy in
our office to incraase range of motion,
deorease muscle tightess [sic] and in-
erease endurance, at 3 timas a week for 4
weeks.

['^P31] i I.On March 3, 200G, Dr. Eliis completed
a C-84. The C-84 form prasents the following quary:
"List ICD-9 Codes with narrative diagnosis(es) for al-
lowed conditions being treated which prevent return to
work." In response to the query, Dr. Ellis wrote: "846.0
Sprain Lumbosacral." On tha C-84, Dr. Ellis certified a
period of TTD beginning July 16, 2005 (the date of Dr.
Dyer's initial ['^*21] examination) to an estimated re-
turn-#o-tvork date of June 5, 2006. In response to the
form's further query, Dr. Etlis indica#ad that Febntary 28,
2006 was the date of last examination.

['^P32] 12. On May 11, 2006, claimant moved for
the allowanca of additional conditions in tha claim.

[*P33] 13. On May 26, 2006, Dr. Ellis completed
another G84 an which he certified TTD from July 16,
2005 to an estimated retum-to-work date of September 4,
2006. In responsa to the form's query asking for a list of
the allowad conditions being treated which prevent a
raturn to work, Dr. Ellis wrote: "846.0 Lumbosacral
sprain/strain[,] 722.2 Broad-based central disc extrusion
LS-Sl [,] 724.4 Radicular Syndrome of lower limbs."

[*P34] 14. On July 20, 2006, a district haaring of-
fcer ("DHO") heard claimanf's motion for the allowance
of additianal conditions and request for TTD compensa-
tion. Following the hearing, the DHO issued separate
orders. One of tha orders denied the motion for the ai-
lotivance of additional conditions. The other ordar denied
tha request for TTD compensation.

[^`P35] 15. Claimant administratively appealad the
July 20, 2006 orders of the DI^iO.

[*P36] 16. On Septembar 14, 2006, a staff hearing
officer ("SHO") heard the appeals [**22] from the
DHO's orders of July 20, 2006. Foliowing the hearing,
the SHO issued separate orders.
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[*P37] One of the orders vacated the DHO's deni-
al of the additional olaim allowance and additionally
ailowed the claim for "broad-based central disc axtrusion
LS-Sl." The order further states: "The denial of the con-
dition'°RADiCULAR SYNDROME LO^VER LIlVIBS is
vacated. This condition is neither granted or denied at
this time but is dismissed due to thelack of EMG testing
to confum or rule out the diagnosis." {Emphasis sic.)

['^P38] The other SHO's order vaoated the DHO's
denial of TTD compensation. That SHO's order states:

Temporary total compensation is
granted from 02/2i/2006 (the date of the
first treatment by Dr. Ellis) to 09/04/2006,
and to continue upon submission of ined-
ical proof. Disabi[ity is based on the
C-84's from Dr. Ellis (03/03/2006 and
05/26/2006) and the additional condition
granted by Staff Hearing order of
09/14/2006.

Temporary totat disability compensa-
tion is denied from 07/16/2005 through
02/20/200b based an a lack of persuasive
medicaI evidence. Dr. Ellis did not see the
injured worker until 02/21/2006. Dr. Dyer
saw the injured worker frorn 07/16/2005
through 07130/2005 but makes no mention
[**23] in his off'ice notes or 07/20/2005
report of disabiiity. The injcEred worker
then sawDr. Bennington from 11/22/2005
through 03/09J2006, yet no^yhere does Dr.
Bennington state the injured worker is
unable to work due to the allowed inju-
ries. In light of this history and evidence,
Dr. Ellis' opinion af disability from
07/16/2005 through 02/20/2006 is not
faund persuasive.
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^01, 1995 Ohio 153, 650 N.E.2d 4b9J
case.

[^P39] 17. The SHO's order of September 14,
2006, indicates that "Parkinson" appeared as a witness
for the employer at the hearing.

[*P40] 18. The record [*'^24] contains a hand-
written memorandum dated June 1, 2005, on Mid-Ohio
stationary. The memorandum, signed by "Deanna Par-
kinson," states:

After being off svork for I 1 weeks for
carpel tunnel surgery on both ^vrists, Da-
vid Franks returned to work on 3-29-05.
Tha lst week he worked 32 hrs. 2ud week
8 hrs. 3rd week I4 1/2 hrs and 4th vveek
12 hrs.

His girlfriend came in and handed
Nancy a paper from Licking Momorial
Hospital stating that he had hurt his back.
(^Vhich he did not hurt here).

David's last day ofwork rvas 4-21-05.
His girlfriend oame in for his check. I
asked evhat was up with David and she
said "Uh --- I think he done quit."

(Emphasis sic.}

[*P41] 19. At oral argument, this magistrate was
informed by relator's counsel that the "Parkinson" who
appeared as a witness at the SHO hearing was 7ay Par-
kinson who is the brother of Deanna Parklnson.

[*P42] 20. Reiator administratively appealed both
5H0's orders of September 14, 2006.

The employer's argument of a volun- [*P43] 21. On October 12, 2006, another SHO
tary abandonment is not found persuasive. mailed an order refusing relator's administrative appeal
The injured ^vorker testified that he never from tha SHO's order of September 14, 200b, that grant-
returned to work after 04/21/2005 because ed fl^e additional claim allowance.

he was unable to due to his injury. Leav- [*p44] 22. On March 22, 2007, another SHO
ing or quitting work due to an allowed in- mailed an order refusing relator's administrative appeal
jury is not a voluntary abandonment but from [^*25] the SHO's order of September 14, 2006,
an involuntary departure akin to a retire- that asvarded TTD compensation.
ment due to an allowed injury. Further,
the employer has submitted no written [^'P45j 23. Earlier, in December 2006, pursuant to
proof of a termination, tho raasons far R.C. 4123.51.2, relator appealed the SHO's refusal order
such a termination, or a written policy to of October 12, 2006 to the Lieking County Court of
sho^v the employee was put on notice af Common Pleas. That action remains pend'uig.
the violation claimed and was aware it
would lead to termination, as required by [*p46] 24. On June 7, 2007, relator, Mid-Ohio

the [State ex rel. Lottisiana-Pacifie Corp.
tiVood Products, Inc., filed this original action.

v, Indus. Corn^sa. (1995), 72 Ohio St.3d
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Conclusions of Law:

[^'P47] The main issue is whether the commission
can exclusively rely upon claimant's testimony in deter-
mining that his post-injury failure to return to work at
Mid-Ohio was injury-induced and thus involuntary under
the standard set forth in State ez reL Roclnvell Internatl.
v. Ina'zrs, Comm. (1988), 40 Ohio St.3d 4^ 531 A?E.2d
678, and its progeny

[*P48] Finding that the olaimant's testimony alona
fa'rls to constitute the some evidence needed to support
the commission's determination of an ittjury-indaced
deparfure from employment, it is the magistrate's deci-
sion that this court issue a tivrit of mandamus, as more
fully explained below.

[*P49] AnaIysis begins with a brief review of
three decisions of the Supreme Court of Ohio addressing
the question of whether a claimant's retirement from his
employment was valuntary or involuntary. Obviously, in
the instant [*^`26] case, there was no retirement in tlte
usual sense of the word. However, it is undisputed that
the ins#ant claimant quit his job by simply failing to re-
turn to his job. Clearly, the retirement eases to be ad-
dressed below set forth the standard applicable to this
case.

[#P50] Before addressing the #hree deoisions of
the Suprema Court of Ohio involving retirement, the
magistrate notes that there is no evidence that claimant
was fired for violarion of a written work rule and, thus,
contrary ta ^vhat might be suggested in the SHO's order
of September I4, 200b, State ex t•el. Loztisiana-Pacific
Corp. v. Indus. Comm. (1995), 72 Ohio St.3d 401, 1995
Ohio 153, 650 N.E.2d 469, and its prageny are not ger-
maine to this action.

[*P51] Specifically, what is at issue is the follow-
ing portion of the SHO's order:

The employer's argument of a volun-
tary abandonment is not found persuasive.
The injured worker testified that he never
retu^ned to work after t14/Z I/2005 because
he was unahle to due to his injury. Leav-
ing or quitting work due to an aliowed in-
jnry is not a voluntary abandonment but
an invohmtary departure akin to a retire-
ment due to an allo^ved injury. ***

[*P52] In Rock+vell, the court pronounced:

Neither jState ex rel. Ashcra,ft v. Indtrs.
Comm, (1987), 34 Ohio St.3d 42, 517
1V.E.2d 533J ['^*27] nor [State ex rel.
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Jones & Laughlin Steel Corp. v. Indus.
Comm. (1985), 29 Ohio App.3d 145, 29
Ohio B. 162, 504 A?E.2d 451] states that
any abandonment of employment pre-
cludes payment of temporary #otal disa-
bility compensation; they provide that
only voluntary abandonment precludes it.
tiVhile a distinction between voluntary and
involuntary abandonment was contem-
plated, tha terms until today have re-
mained undafined. `Ve find that a proper
analysis must look beyond the mere voli-
tional nature of a claimant's departure.
The analysis must alsa consider the rea-
san underlying the claimant's decision to
retire, ^Ve hold that whare a cIaimani`s re-
tirement is causally rela#ed to his injury,
the retirement is not "voluntary" sa as to
preelude eligib'slity for temporary total
disability compensation.

Id. at 46, (Bmphasis sic.)

[*P53] In Roclnvell, the claimant snstained a low
back injury within the course of his employrnen# with
Roclcwell International. Following receipt of TTD eom-
pensation, his attending physician, Dr. Salinas, released
him to return to light duty work. Evidence from the em-
ployer as to the physieal requirements of the claimant's
job indicated that the claimant could not return to that
job under Dr. SaHnas' restrictions. [**28] ^Vhan the
claimant moved to reactivate his claim requesting TTD
compensation, the commission awarded TTD compensa-
tion and also determined that the claimant's retirement
was due to his industrial injury.

[*P54] Upholding the commission's decision on
the job abandonment issue, the Rock►vell court explained:

The determination of disputed factual
situations is within the fmal jurisdictian of
the commission, subject to correetiorr by
mandamus only upon a showing of an
abuse of discretion. State ex t•el. rlllied
13'heel Prodtrets, Ine. x Indits. Comm.
(1956), 166 Ohio St. 4T, 139 N.E.2d 41 [.]
*** There has been no abuse of discre-
tion, however, where the record contains
some evidence to support the commis-
sion's decision. State ex rel. Bur•Iey v Coil
Packing, Ina (1987), 31 Ohio St. 3d I8,
31 Ohio B. 70, 508 N.E.2d 936[.] ***
Having defined "voluntary" retirement,
we must now determine whether there is
"some evidence" to support the commis-
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sion's determination that appellant did not
voluntarily retire.

The commission relied primarily on
three pieces of evidence: (1) the statement
of the plant personnel officer indicating
that appellant tried ta return to a job with
lighter dutics, but none was available; (2)
appellant's ability to continue to [**29]
work, following a heart-bypass operation,
until his industrial injury; and (3) the May
16, 1984 report of commissian specialist
Dr. Rogelio Sanchez, who found it highly
irnprobable that appeliant ^vould ever re-
i^irn to substantially remunerative em-
ployment. tiVe hold the above constitutes
"some evidence" supporting the commis-
sion's determination that appellan#'s re-
tirement was causally related to his indus-
trial injury and thus ^vas not "voluntary:'

Id. at 9b.

['P55] On tha same day tltat Rockwelt evas decid-
ed, the Supreme Court of Ohio also decided State ex rel.
Scatt v. Indars. Comm. (1988), 40 ^hio St.3d 47, 531
1V.E.2d 704, a case that applied the Roclnvell standard. In

Scott, afier noting that the defermination of disputed fac-
tual situations is ^vithin the final jurisdiction of the com-
mission, the court stated that the question before it is
^vhether there ^vas some evidence supporting the com-
misslon's determination that the claimant voluntarily
retired.

[*PS6] In Scott, the commission had denied TTD
compensation to the claimant on grounds that he had
voluntarily retired. The claimant then filed for a writ of
mandamus in this court. ARer this court denied the ^vrit,
the ciaimant appealed as of right to the Supreme Court of
[**30] Ohio. In affirming this court's judgment, the Su-
prame Court of Qhio stated:

In affrming the commission's findings
herein, the appellate court emphasized
three factors: (1) an apparent absence of
rriedical treatment for appellaat far eight-
een months, (2) appellant's receipt of un-
empioyment compensation benefits from
7une 23, 1984 through March 23, 1985,
and, (3) appellant's receipt of Social Secu-
rity retirement benafits. The court stated
that "taken together, * * * these factors
collectively oonstituted some evidence
supporting a finding by the Industrial
Commission of a voluntary retirement by
relator." We agree.
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Id. at 48.

[*P57] In State ex rel. {Yhite Cort,salidated Ind:rs-
tries v. Indtrs. Comn:. (1990), 48 Ohto Si.3d 17, 548

1V.E.2d 92b, the claimant sustained an industrial injury
and began receiving TTD compensation. In April ]98b,
while still receiving TTD compensation, the claimant
retired. He then asfced the cammission to determine
^vhether he should receive TTD compensation subse-
quent to his retirement. Citing the claimant's affidavit
and a report from Dr. Boumphrey, #he commission or-
dered compensa#ion to continue. Therea$er, the
seIf-insured employer filed for a writ of mandamus in
this court. After this court [**31] denied the ^vrit, the
employer appealed as of right to the Supreme Court of
Ohio.

[*Y58] In reversing this court`s judgment, the Su-
preme Court of t?hio, in J3'hite, explained:

The voluntary nature of retirement is a
factual gues#ion within the commission's
final jurisdiction. State ex rel. ^Iaines v.
Indus. Comm. (1972), 29 Ohio St. 2d 15,
278 A!E.2d 24[.j * ** So long as the
commission's decision is supported by
"some evidence," there has been no ab^ise
of discretion and mandamus will not lie.

State, ex rel. Burley, u Coil Packing, Inc.
(198?), 31 Ohto St.3d I8, 31 Ohio B. 70,
508 N.E.2d 936[.] *** Upon review, we
find that Dr. Boumphrey's February 22,
1985 report and the claimant's affidavit
are "some evidence" supporting the com-
mission's determination that claimant's re-
tirement ^vas not voluntary.

Id. at 18.

(*P59] Clearly, Roelnvell, Seott and J^hite do not
foreclose the proposition being advanced here. Moreo-
ver, in all three cases, medical evidence was viewed by
the commission and the Supreme Court of Ohio as criti-
cal to the determination of whether a retirement was in-
jury-induced.

[*P60) While TTD compensation is the issue in
the instant case, the magistrate fmds instructive one of
the commission's guidelines for the adjudication of ap-
plications [**32] far permanent total disability ("PTD")

compensation. Ohia ^4dm.Code 4121-3-34(D)(1)(d)

states:
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If, a8er hearing, the adjudicator finds
that the injured worker voluntarily re-
moved himself from the work force, the
injured worker shall be found not to be
perananentiy and totally disabled. If evi-
dence of voluntary removal or retirement
is brougltt into issue, the adjudicator shall
consider evidence that is submitted of the
injured ^vorker's medical condition at ar
near the time of ramovaUretirement.

[^Pdl] If inedical evidence is essential to the con-
sideration of whether an injured worker has voluntarIIy
removed himself from the workforce in a PTD adjudica-
tion, it follows that medical evidence is essential to the
consideration of whether a job departure is inju-
ry-induced in a TTD adjudication. See, generally, State
ex r•e1. Bozeman v. Unisource Corp., Fi•anklfn .4pp. No.
OIAP-198^ 2003 Ohia 797 (the commission miscon-
strued the PTD applicant"s treatment record in datermin-
ing that his retirement ^vas voluntary).

(^P62] The question of whether a retirement or
job departure is injury-induced must foeus upon the
claimant's motivation for leaving his job. Given the
above autharities, it is clear to this magistrate [*'^33]
that the olaimant's motivation for leaving his job must be
supported by medical evidence relevant to his decision to
abandon the employment. It follows then that the com-
mission must find support in the medical evidence of
record if it is to reiy upon the claimant's testimony that it
was the indttstrial injury that motivated his decision to
retire or to abandon his job. Under State ex reL Noll v.
Indars. Comm. (1991), 57 Ohio St.3d 2Q3, 567 N.E.2d
245, the commission must alsa specify tivhat medical
evidence has been relied upon to support the claimant's
tes#imony along ^vith a brief explanatian of its reasoning.

($P63] This magistrate disagrees ^vith relatoa's
contention that the commission cannot find claimant's
jab departure to be injury-indnced in the absence of a
medical opinion that he was unable to return to his for-
mer position of employment after his work excuse ex-
pired on April 22, 2005. Relator's reliance upon State ex
reL Earls v. Indtts. Comm, 97 Ohto St.3d 264, 20Q2
Ohio 6320, 779 N.E.2d 212, is misplaced.

[^P64] In Earls, the court reiterated
well-established law when it stated that a key require-
ment of TTD eligibility is "the presence of inedical evi-
dence substantiating a causal relationship between the
allowed conditions [^'^34] and the alleged inability to
return to the relevant position of employment:' Id. at P8.

[^P6S] Citing the above-quoted prononncament
by the Earls court, relator asserts that "[t]he same s#and-

Fage 10

ard should apply to the question of whether Franks vol-
untarily abandoned his employment." (Reply brief at 4.)
The magPstrate disagrees with relator's assertion.

[*P66] A distinction needs to be made between
those cases that have decided vvhat canstitutes some evi-
dence to support a finding that a claimant is totally disa-
bled by an allowed condition and thase cases that have
decided what constitntes same evidence to support a de-
termination of whether a retirement or job departure is
injury-induced.

[^P67] As previously noted, an the issue of job
abandonment, the focus is upon the claimant's motivation
for his job depariure. It is certainly conceivable that a
c[aimant's job departure might not immediately generate
a doctor's opinion of disability yet the claimant is in-
duced by the injury to depart from his employrnent. That
is, an injury-induced job departure is not necessarily
equatable to an inability to perform the job at the time of
the departure.

['^P68] Ilere, the record shows that in Apri12005,
claimant was told at the time [^*35] of his hospital
evaluation that he had sustained a lumbosacral sprain
that would be expected to heal within a brief periad of
time. Yet, according to Dr. Dyer`s report, claimant's back
pain persisted to such an extent that he sought additionat
medical treatment from Dr. Dyer on July I6, 2005, some
three months after the date of injury. ItiTOt ttntil the results
of the November 30, 2005 MRI were reported was it
clear that claimant had sustained a much more serious
injury than originally believed.

[*P69] The point of this brief analysis of the
medical evidence is to indicate that, contrary to relator's
assertion, the rewrd does contain medical evidence that
the commission could conceivably rely upon to support
claimant's testimony. That the commission abused its
disoretion does not compel a fuli writ of mandamus or-
dering the commission to enter a fiatding of a voluntary
abandonment of employment as relator claims here.

[*P70] Citing State ex rel. Elyr•ia Foa^ndfy Co. v.
bad:rs. Comm. (X998), 82 Ohia St.3d 88, 1998 Ohio 366,
694 ^Y..E.2d 459, the commission claims that this man-
damus action is not ripe for judicial review because rela-
tor is pursuing an Rtw ^123.512 appeal to a common
pleas court. The commission's reliance upon Elyr•ia

Foundry j**36] is misplaced.

[^P71] In 1;7yria Foundry, the employer, pursuant

to R.C. ^F123.SIZ, appeaied the allawance ofthe claim to
the Lorain County Court of Common Pleas. The claim
had beeai only allowed by the commission for silieosis
and it was this claim allawance that the employer ohal-
lenged in the common pleas court. During the pendency
of the common pleas court action, the employer initiated
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a mandamus action challenging the commission's award
of TID compensation. Noting that the allowance of the
entira claim tvas in dispute in the aommon pleas court,
the Ely^°ia Foltndiy court held that the mandamus action
was not ripe for revietiv.

(*P72] Here, the claim was initially aliowed for
"lumbosacral strain" and then subsequently ailowed for
"broad-based central disc extrusion LS-Sl." Relator's
R.C. 4123,512 action in the common pleas court does not
challenge the "iumbosacral strain" which is the sole basis
for I7r. Ellis' certification of TTD in his March 3, 2006
C-84. The SHO, in his September 14, 2006 order,
awarded TTD compensation beginning February 21,
2006 based upon ttvo C-$4s from Dr. Ellis dated March 3
and May 26, 2006. Thus, even if relator were to succeed
in its common pleas court action, Dr. Ellis' [**37]
Marclt 3, 2006 certifcation af TTD based solely upon
the tumbosacral strain would not be eliminated fxom ev-
identiary consideration. `Vhile Dr. Ellis' May 26, 2006
C-84 tivould be eliminated from evidentiary consideration
if the subsequent claim allowance were successfully
challenged in the common pleas court, that would not
undermine the TTD award based upon Dr. Ellis' March
3, 2006 C-84.

[*P73] Given the above analysis explaining the
critical difference between Elyria Foimd^y and the in-
stant case, it is olear that this mandamus action is not
barred by the ripeness doctrine set forth ht Elyria
Foundry.

[*P74] Citing State ex rel. Quarlo ^Llirting Co, v.
Foreman {1997), 79 Ohio St.3d 78, 1997 Ohio 71, 679
N.E.2d 706, the commission claims here that relator
falled to raise administrativeIy the defense of a voluntary
abandonment of employment. The commissian's claim
laclcs merit, The SHO's arder of September 14, 2006
addresses "[t]he employer's argument of a voluntary
abandonment" even thougit that argument is not speeifi-
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cally set forth in the order. Thus, the SHO's arder itself
contradicts the commission's position here.

[*P75] The magistrate also disagrees with the
commission`s suggestion that its abuse of discretion, as
explained above, does [**3$] nat require a{vrit of
mandamus beeause allegedly relator failed ta administra-
tively present a prima facie case foi° a voluntary aban-
donment. Contrary to the commission's suggestion, rela-
tor's claim af a voltnttary abandonment does not rest
solely upon the reported remarks of his girlfriend as in-
dicated in the June 1, 2005 handwritten memorandum.

[*P76] Accordingly, it is the magistrate's decision
that this eourt issue a writ of mandamus ordering the
commission to vacate its arder finding that claimant's job
departure was injury-induced and, in a manner cansistent
with this magistrate's decision, enter a new order deter-
mining whether the joh departure was injury-induced.

/s/KENtVETH lY. e1^L4CKE

KENNETH ^V. MACKE

MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. S3(D)(3)(a)(iiiJ provides that a
party shalt not assign as error on appeal
the court's adaption of any factual finding
or legal canclusion, whether or not spe-
cificatly designated as a fcnding af fact or
conclusion of law tmder CiuR
53{D)(3)(a){ri), unless the party timely
and specifically objects ta that factual
finding or legaF conclusion as required by
Civ.R S3(D)(3)(6).
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