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INTRODUCTION

Appellant Park Ohio Industries, Inc. (“Park Ohio”) employed Appellee Billy Black
(“Black”) from approximately 1964 to 2001. On October 17, 2000, Black sustained a work
related low back injury which resulted in a workers’ compensation claim. After 38 years of
service, Black retired from his employment at Park Ohio effective February 28, 2001.

Eight years after his retirement, Black filed an application for permanent total disability
(PTD) compensation on August 19, 2009. In an Order dated July 21, 2010, the Ohio Industrial
Commission (“Commission”) denied Appellee’s application for PTD based upon the Staff .
Hearing Officer’s finding that Appellee was ineligible to receive PTD compensation because he
| took a voluntary retirement and abandoned the work force in 2001. Black brought a mandamus
action in the court of appeals to challenge the order of the Commission denying his application
for PTD. On October 24, 2011, the magistrate’s decision ordered the Commission to vacate the
Staff Hearing Officer’s Order and enter a new order that properly determines Black’s eligibility
for PTD compensation. The court of appeals, in its June 19, 2012 Judgment Entry, adopted the
magistrate’s decision and issued a limited writ of mandamus ordering the Commission to vacate
the Staff Hearing Officer’s Order mailed July 21, 2010 and enter a new order.

STATEMENT OF THE FACTS

Black injured his back while working for Park Ohio on October 17, 2000. (Supplement
to the Brief, page 01, (hereinafter, “Supp. #”)). At the time of this injury Black was 54 years old
with a birth date of February 10, 1946. (Supp. 01-02). His workers’ compensation claim was
initially allowed for lumbar strain, aggravation of pre-existing lumbar degenerative joint disease,
and aggravation of pre-existing spondylolisthesis L5-S1. (Supp. 19-20). His initial application

for PTD was denied in 2006. (Supp. 39). On May 7, 2008, his claim was additionally allowed



for major depressive disorder, single episode. Id. Appellee reapplied for PTD on August 14,
2009. (Supp. 02-09). After a hearing on the merits, the Staff Hearing Officer (“SHO”) issued
her order mailed July 21, 2010 denying Black’s PTD application because he voluntarily retired
and abandoned the work force. (Supp. 70-71).

On the date of injury (October 17, 2000), Black sought medical treatment at Concentra
Medical Center and was treated by Elizabeth Mease, M.D. (Supp. 72). Dr. Mease placed him on
several restrictions for his return to work which included the following: no repetitive lifting over
10 pounds, no pushing/pulling over 10 pounds of force, no squatting/kneeling, and alternate
sitting/standing. Id. Black returned to work on October 19, 2000, was assigned to clean
restrooms, and returned to Dr. Mease that day in pain. (Supp. 73). Dr. Mease prescribed no
activity and scheduled a return visit for an evaluation. /d. On November 10, 2000, Dr. Mease
released Black to restricted work which included no bending, no repetitive lifting over 10
pounds, no pushing/pulling over 10 pounds of force, and sitting 75% of the time and referred him
to Mark Panigutti, M.D., an orthopedic surgeon associated with Concentra Medical Center.
(Supp. 74).

On November 15, 2000, Dr. Panigutti saw Black and opined the claimant was “unable to
return to light or modified job duties,” indicating “dates of disability from 10/17/2000 to
12/12/2000 (Estimated)” with a “return to full duty work™ on “12/13/2000 (Estimated).”
(Supp. 75). Black followed up with Dr. Panigutti on December 11, 2000 and Dr. Panigutti
opined Black was “unable to perform regular job duties,” but could “return to light or modified
job duties with no lift > 20 lbs, no stand > 2hrs for 4 weeks then full duty.” (Supp. 76).
Dr. Panigutti issued Black disability dates “from 10/17/2000 to 12/12/2000 (Actual)” and a

“return to work date” of “12/13/2000 (Actual).” (Supp. 77).



On December 11, 2000, before his return to work, Black executed an “EMPLOYEE
NOTICE OF INTENT TO RETIRE” giving 60 days notice of his intent to retire from Park Ohio
on February 28, 2001. (Supp. 21, 57). Black “returned to work with Park Ohio in December of
2000,” “cleaning the bathrooms and pushing brooms and doing . . . whatever they could find for”
him. (Supp. 32). Black returned to Dr. Panigutti on January 22, 2001, complaining of “pain”
and “groin pain in his testicle.” (Supp. 77). Dr. Panigutti also noted Black had no significant leg
pain. Id. Dr. Panigutti told Black the groin pain was “unrelated to his back pain” and increased

his physical capabilities by reducing his work restrictions: “no lifting greater than 50 pounds and

no work greater than 8 hours for four weeks.” Id. (Emphasis added). Black last worked on
February 9, 2001, and his official retirement from Park Ohio commenced on February 28, 2001.
(Supp. 21, 33-34).

After retiring, Black received Social Security Disability (“SSD”) in September, 2001.
(Supp. 02, 35). Black failed to introduce corroborating evidence to support his assertion that he
received SSD solely because of his back. (Supp. 35, 70-71). Prior to applying for SSD, Black
had “a long history of gastroesophageal reflux, elevated cholesterol, heart disease, and
hypertension,” he had “had angioplasty in the late 1990s,” and he had “a remote history of a right
knee medial meniscectomy . . . nose surgery and kidney stones.” (Supp. 15, 5 1-52). More
recently, he “has been diagnosed with lung disease, chronic obstructive pulmonary disease, and
emphysema.” Id.

On July 1, 2010, the SHO heard Black’s second PTD application. (Supp. 22-69). At the
hearing on direct testimony, Black alleged he “took a retirement in February 2001” from Park
Ohio because he “was in too much pain at the time, and . . . couldn’t maintain my job.” (Supp.

28). However, on cross-examination, Black admitted February 9, 2001 was the last day he



worked, and his retirement was effective February 28, 2001. (Supp. 33-34). Blaék admitted he
never sought temporary total disability (“TTD””) compensation from Park Ohio after he retired.
(Supp. 34). He did acknowledge that he applied for and was approved for SSD. (Supp. 35). He
admitted he suffers from a number of medical conditions not involving his back. (Supp. 35-36).
He admitted that since his retirement in February, 2001, he has never sought vocational training,
enrolled in a literacy program, or attempted to get a GED. (Supp. 36-37). Finally, he admitted
he had neither looked for work nor worked anywhere since his retirement from Park Ohio.
(Supp. 37-38).

The SHO denied Black’s PTD application, concluding “the Injured Worker is ineligible
to receive permanent total disability compensation because in 2001 he took a voluntary
retirement and abandoned the work force.” (Supp. 70). In support of this conclusion of law, the
SHO makes the following findings of fact. (Supp. 70-71):

1. Black received TTD “until he returned to work on 12/13/00.”

2. “On 12/11/00,” he notified the employer “he intended to take retirement” based on his
years of service with the company.”

3. At the time Black notified the company of his intent to retire, he was “fifty-six years
old and had been with the Employer for 38 years.”

4. He “last worked on 2/9/01 and officially retired on 2/28/01.”
5. No TTD “was paid after he stopped working.”

6. No medical evidence indicates that the retirement “was induced by the industrial
injury” or that “any of his treating physicians advised him to retire.”

7. In January 2001, Black “saw his treating orthopedist...at that time the lifting
restrictions were increased to fifty pounds...”

8. The January 2001 restrictions from the treating orthopedist were “due to groin pain . .
. unrelated to the Injured Worker’s back condition.”




9. Black started receiving SSD “benefits later in 2001 but did not document the basis
for the award.

10. Black testified that “he has neither worked nor looked for work since his retirement.”

Black filed a complaint in mandamus on December 10, 2010. (Appx. 1). A magistrate of
the court of appeals then decided that the court of appeals should issue a writ of mandamus.
(Appx. 36). Park Ohio and the Commission filed objections to the magistrate’s decision
regarding the recommendation to issue a writ of mandamus. (Appx. 49). The court of appeals,
however, adopted the magistrate’s decision and issued a limited writ of mandamus ordering the
Commission to vacate the SHO’s order mailed July 21, 2010, and enter a new order that properly
determines Black’s eligibility for PTD compensation. (Appx. 66). Park Ohio subsequently filed
this Appeal on July 11, 2012. (Appx. 87).

LAW AND ARGUMENT

Appellant’s Proposition of Law No. 1:

The Industrial Commission’s finding that Black’s retirement was

voluntary in nature based on a lack of contemporaneous medical evidence

of disability is lawful, does not “suggest” the SHO did not consider or

review medical evidence contemporaneous to Black’s retirement and

therefore does not constitute an abuse of discretion.

The court of appeals erred in failing to allow the Industrial Commission discretion in
making the factual determination that Black’s retirement was voluntary and not induced by his
industrial injury. The court of appeals erroneously found that the SHO’s factual determination

regarding the voluntariness of Black’s retirement was not in accordance with Ohio

Administrative Code 4121-3-34(D)(1)(d).
Ohio Administrative Code 4121-3-34(D)(1)(d) sets forth:
If, after hearing, the adjudicator finds that the injured worker
voluntarily removed himself from the work force, the injured

worker shall be found not to be permanently and totally disabled.
If evidence of voluntary removal or retirement is brought into

-8-



issue, the adjudicator shall consider evidence that is submitted of

the injured worker’s medical condition at or near the time of

removal/retirement.
Further, retirement initiated by a claimant for reasons unrelated to the industrial injury is
considered voluntary. State ex rel. Rockwell Internatl. v. Indus. Comm. (1988), 40 Ohio St.3d
44, 531 N.E2d 678. A voluntary retirement from the work force prior to asserting PTD
precludes the payment of compensation for that disability. State ex rel. Baker Material Handling
Corp. v. Indus. Comm. (1994), 69 Ohio St.3d 202, 631 N.E.2d 138, paragraph two of syllabus.
The character of a claimant’s retirement is critical to a PTD analysis. State ex rel. Cinergy
Corporation/Duke Energy v. Herber, Slip Opinion No. 2011 Ohio- 5027.

The character of a claimant’s retirement or abandonment of employment is a factual
question that revolves around the claimant’s intent at the time he/she retired. State ex rel.
Williams v. Coca-Cola ENT., Inc., 111 Ohio St.3d 491, 2006 Ohio 6112, 857 N.E.2d 136. The
Supreme Court of Ohio has directed that the presence of such intent to retire is a factual question
for the Commission to determine. State ex rel. Diversitech Gen. Plastic Film Div. v. Indus.
Comm. (1989), 45 Ohio St. 3d 381, 544 NE 2d 677.

In the instant case, the court of appeals erroneously found the SHO’s factual analysis did
not comply with Ohio Administrative Code 4121-3-34(D)(1)(d). Specifically, the court of
appeals held that the SHO did not consider or review evidence of relator’s medical condition at
or near the time of his retirement. This is inaccurate. First, the court of appeals bases its holding
on its interpretation on the following findings contained in the SHO’s order: “(1) there is no
medical evidence that relator’s retirement was induced by the industrial injury, and (2) there is
no evidence that any of relator’s treating physicians advised him to retire.” However, the court

of appeals fails to recognize that the above findings are conclusions based upon the SHO’s



review and consideration of medical evidence contemporaneous to Black’s retirement. And by
doing so, the appeals court fails to keep in mind that the Commission is the exclusive evaluator
of the weight and credibility of the evidence presented and has substantial leeway to draw
inferences from that evidence. State ex rel. Burley v. Coil Packing, Inc. (1987), 31 Ohio St.3d
18, 31 OBR 70, 508 N.E.2d 936; State ex rel. Lawson v. Mondie Forge, 104 Ohio St.3d 39,
2004 Ohio 6086, 817 N.E.2d 880.

Secondly, the court of appeals wholly ignores the fact that the SHO order references Dr.
Panigutti’s January 22, 2001 treatment note, the treatment most contemporaneous to Black’s last
day of work February 9, 2001, and official retirement date of February 28, 2001. (Supp. 70). In
his January 2001 treatment note, Dr. Panigutti indicates physical improvement on Blacks behalf
and reduces Black’s previous 20-pound lifting restriction to a 50-pound lifting restriction.
(Supp. 70, 77). The SHO specifically citcs to this treatment note when finding a lack of medical
evidence to support claimant’s industrial injury induced his retirement stating, “[t]he Injured
Worker saw his treating orthopedist in January 2001. At that time the lifting restriction was
increased to fifty pounds due to groin pain which the doctor stated was unrelated to the Injured
Worker’s back condition.” (Supp.70). The SHO’s reference\ to Dr. Panigutti’s January 2001
treatment note clearly establishes the SHO has satisfied the requirements of Ohio Administrative
Code 4141-3-34(D)(1)(d) by considering medical evidence contemporaneous to his retirement
when making the determination that Black’s retirement was voluntary in nature and therefore

does not constitute an abuse of discretion.
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Appellant’s Proposition of Law No. 2:

The Industrial Commission’s finding that there was a lack of medical

evidence to demonstrate that Black’s retirement was induced by his

industrial injury does not constitute a wrongful shifting of the burden of

proof from Park Ohio to Black and therefore does not constitute an abuse

of discretion.

The court of appeals erred in finding that the SHO established a requirement contrary to
law. In Mid-Ohio Wood Products, the court of appeals held “[t]he burden of proof with respect to
voluntary abandonment falls upon the employer * * * The claimant’s burden is to persuade the
commission that there is a proximate casual relationship between his or her work-connected
injuries and disability, and to produce medical evidence to this effect. State ex rel. Quarto Mining
Co. v. Foreman, 79 Ohio St.3d 78, 83, 1997 Ohio 71, 679 N.E.2d 706. * * * Where a claimant
establishes a prima facie casual connection based upon medical eyidence, the burden should then
properly fall upon the employer to raise and produce evidence on its claim that other circumstances
independent of the claimant’s allowed conditions caused him to abandon the job market. Id.” State
ex rel. Mid-Ohio Wood Prods., Inc. v. Indus. Comm., 07AP-478, 2008 Ohio 2453, 2008 Ohio App.
LEXIS 2086 at 4 17.

In the present case, Black was seen by Dr. Panigutti on December 11, 2000, and was
released to return to work with restrictions on December 13, 2000. (Supp. 76). After receiving his
return to work slip, but before actually returning to work, Black submitted his Notice of Intent to
Retire effective February 28, 2001. (Supp. 21). Black indeed returned to work in December 2000
and worked through February 9, 2001. (Supp. 33-34). Black’s Notice of Intent to Retire indicated

that he was eligible to retire because he was at least fifty-five (55) years of age and had a minimum

-11-



of fifteen (15) years of service.! (Supp. 21). The notice did not include any reference to disability.
Id.

The SHO’s order does not indicate the Commission requires objective medical evidence
corroborating that Black’s retirement was induced by his industrial injury and therefore does not
wrongfully shift the burden of proof from Park Ohio to Black. (Supp. 70-71). On the contrary, the
SHO’s order establishes that Park Ohio met its burden of proof in establishing Black voluntarily
abandoned the work force. Id. This is evidenced by the SHO’s conclusion that Black voluntarily
abandoned the work force based on Black’s failure to work and/or look for work after his
retirement. Id. Additionally, the SHO also referenced the January 2001 medical record of Dr.
Panigutti, and Black’s December 11, 2000 notification of intent to retire based upon his years of
service. Id.

The SHO’s finding that there was no medical evidence advising Black to retire is simply
one of the surrounding circumstances she took into consideration in her determination that Black
failed to establish a causal connection between claimant’s injury and his retirement.  The SHO,
through her order, does not wrongfully require medical evidence that physician(s) advised Black to
retire, but simply arrives at the factual conclusion that the medical evidence considered did not
sufficiently connect Black’s retirement to his injury. Contrary to the court of appeals conclusion,
the SHO does not imply the only way Black can establish that his retirement was involuntary is
through submission of evidence that a physician advised him to retire due to his injury. The SHO

within her order correctly addresses whether Black voluntarily abandoned his employment and

! Black’s intent to retire is for reasons other than his injury which is further exemplified by the
fact he did so immediately upon turning age 55 (DOB: 02/09/10), the earliest age at which he
could retire.

-12-



identifies all the evidence she considered in reaching her conclusion that Black’s retirement was
voluntary, and therefore, her decision does not constitute an abuse of discretion.

CONCLUSION

The court of appeals® issuance of the writ of mandamus is in error as the Industrial
Commission did not abuse its discretion when it found that Black was precluded from receiving
PTD benefits in light of his voluntary retirement. The court of appeals’ decision is erroneous as
it is based upon the magistrate order which substitutes the Industrial Commission’s evaluation of
the evidence with the magistrate’s own interpretation of the evidence. Therefore, Park Ohio
respectfully requests this Court to reverse the decision of the court of appeals and deny the writ
of mandamus and affirm the underlying decision of the Industrial Commission denying Black

PTD benefits.

Respegtfully submitted,

e

aniel P. O’Brien (0010549)

Mark E. Snyder (0070127)

FISHER & PHILLIPS, LLP

9150 South Hills Boulevard, Suite 300
Cleveland, OH 44147-3599

(440) 838-8800 - Telephone

(440) 838-8805 - Fax
dobrien@laborlawyers.com
msnyder@laborlawyers.com

Counsel for Appellant, Park Ohio Industries, Inc.
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IN THE OHIO COURT OF APPEALS "' LFC-
TENTH APPELLATE DISTRICT d
FRANKLIN COUNTY

STATE EX REL. ) CASENO.
BILLY G. BLACK )
6610 Lear Nagle Road, Lot 184 )  COMPIAINT IN MANDAMUS
North Ridgeville, Ohio 44039-3285 )

)
Relator ]_OiAPBl?' -!_,];.6?

Conneaut, Otl 44030-1100

Respondents

vs.
)

INDUSTRIAL COMMISSION OF )
QHIO )
30 West Spring Street )
Columbus, Ohio 43215 )
)

and )

)

PARK OHIO INDUSTRIES INC, )
1370 Chamberlain Blvd. )
)

)

)

)

Relator, Billy G. Black, hereby states as his Complaint against Respondents,
Industrial Commission of Ohio (hereinafter the “Commission”™ and Park Ohio

Industries Inc. (hereinafter the “Employer”), as follows:

1 Relator, Billy G. Black, is the claimant in workers’ compensation claim No.

00-816839, carried on the docket of the Commission. -

2. The Commission is charged by law with the administration of the workers’
compensation laws of the State of Ohio as it pertains to the Commission and to awarding

or denying workers’ compensation benefits.

Appx. 1
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3. The Employer was at all times material hereto the employer of Relator and
was subject to the workers’ compensation laws of the State of Obio.

4. Relator had sustained serious and disabling spinal cord injuries and
afflictions during the course and seope of his employment with the Employer, which
culminated on October 17, 2000 when his back pain and immobility required him to
temporarily take time off work. Relator had been working as a welder and laborer,
which had subjected him to substantial physical stress and strains. Relator was not
allowed by his physician to return to work until December 13, 2000. He was unable to
cope with the physical demands of the position and had to leave his position with the
Employer on February 9, 2001. He was 53 vears old at the time.

5 On August 19, 2009, Relator submitted an Application for Compensation
for Permanent Total Disability (PTD), a copy of which is appended hereto as Exhibit A.
By that point in time, his workers' compensation claim had been allowed for:

MAJOR DEPRESSIVE DISORDER SINGLE
LUMBOSACRAL SPONDYLOSIS

ACQ SPONDYLOLISTHESIS

SPRAIN LUMBAR REGION

6. Included with the application was a report from M.P. Patel, M.D, dated
June 10, 2008, a copy of which is appended hereto as Exhibit B. Based upon his review
of Relator’s medical history and his examination of him, Dr. Patel concluded that he
“has significant physical limitations and is permanently and totally disabled from
engaging into any gainful employment.” Id. p. 2. Relator had also secured a
Psychological Evaluation from James M. Medling, Ph.D., a copy of which is appended

hereto as Exhibit C. The psychologist had found that the allowed psychiatrie condition

r

Appx. 2
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“renders [Relator] permanently and totally disabled from all forms of gainful
employment.” Id., p. 5.

7. As is the customary practice, the Emplover arranged for physicians to
opine that Relator was still capable of gainful employment. An *Independent Medical
Examination" which had been prepared by Dean W. Erickson, M.D.. was submitted on
October 26, 2009 and a “Psychological Specialist Report” from Michael A, Murph_\',
Ph.D. followed bn November 2, 2009.

8. At the request of the Commission, a further examination was conducted by
R. Scott Krupkin, M.D. In his Independent Medical Examination dated March 26, zo10,
the State's specialist conﬁrméd that: “This Injured Worker is incapable of work."
Exhibit D, p. 5, uppended hereto. No credence was given to the highly suspect findings
of the Employer’s experts. Id.

g, Based upon the reports of Drs. Patel, Medling, and Krupkin, the PTD claim
was granted by a Staff ilearing Officer (SHO) on April 21, 2010. Exhibit E, uppended
hereto,

10. ‘The Employer appealed this determination on April 26, 2010. The
Employer then submitted additional evidence in opposition to the PTD claim, including
a Vocational Report from Janet Kilbane, M.Ed., dated April 25, 2010. |

11.  Relator Responded with a Vocational Report which had been prepared by
Daniel 1.. Simone, M.Ed., dated May 22, 2010, a copy of which is appended hereto as
Exhibit F. Consistent with the SHO's prior Tentative Order, Simone found that as a

result of the Relator's allowed conditions, socational limitations, and the current labor
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market, he “has experienced a total inability to perform substantial gainful activity on a
sustained bases.” Id., p. 6.

12, A hearing was then held before SHO Robin A. Nash on July 1. 2010.
Relator testified about his employment history and injuries during the proceeding. No
witnesses were called by the Employer.

13.  In an Order dated July 21, 2010, the Commission reversed the SI10’s prior
Tentative Order and denied the applieation for PTD benefits. Exhibit G, appended
hereto.  Significantly for purposes of the instant proceedings, none of the medical,
psychological, or vocational reports which had been submitted by the Employer were
found to be credible. Iustead, benefits were denied solely because Relator had
purportedly “retired” voluntarily on February 28, 2010, at the age of 54. The
Commission thus concluded that “he is ineligible to receive permanent and total
disability compensation.” Id., p. 2.

14. Upon the issuance of the Commission’s order on July 21, 2010, Relator
had exhausted his administratiT e remedies.

15 Pursuant to R. C, §4123.58(C)(2), Relator was entitled to receive PTD
benefits upon a demonstration that his allowed conditions and vocational
considerations prevented him “from engaging in sustained remunerative employment
utilizing the emplovment skills that Lhe] has or may reasonably be expected to develop.”
The Commission has further defined the phrase “permanent total disability™ to mean
“the inability to perform sustained remunerative employment due io the allowed

conditions in the elaim.” OQhio Admin. Code 4121-3-34(B)(1).
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injury “voluntary retirement,” the Commission misconstrued the limited scope of ;:he
relevant inquiry and committed an unmistakable error of law. Under the plain and
ordinary terms which were adopted by the General Assembly, R.C. §4123.582(C)(2) does
not preclude An award of PTD benefits for those who have “voluntarily retired” following
the onset of their disability. State ex rel. Baker -Muterz'ui Handling Corp v. Industrial
Commn., 69 Ohio St. 3d 202, 213, 1994-Ohio-437, 631 N.E. 2d 138, 147; Stute ex rel.
Reliance Elee. Co. v. Wright, 92 Ohio St. 34 109, 111-112, 2001-Ohio-108, 748 N.E. 2d
1105, 1108-1109.

19. In the manner aforetﬁentioncd, the Commission committed an abuse of
discretion and arbitrarily denied Relator's application for PTD benefits.

20. The Commission's denial of Relator’s application for PTD benefits was
unjustified and contrary to law.

21.  Relator possesses a clear and unmistakable right to PTD benefits based
upon the evidence which was submitted with the application of August 19, 2009 (Exhibit
A) and cited in the Tentative Order of April 21, 2010 (Exhibit E).

22. Relator has no adequate and appropriate remedy at law to correct the

Commission’s violation of controlling legal standards and unlawful, arbitrary. and gross

abuse of discretion.

Appx. S
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PRAYER
WHEREFORE, Relator, Billy G. Black, prays for a writ of mandamus
compeliing the Commission to vacate the order of July 21, 2010 (Exhibit G) and approve
his application for Permanent Total Disability benefits (Exhibit A). Relator further
requests any additional relief to which he may be entitled, including the costs of this
action.

Respectfully submitted,

Frank Gallucci, 111, Fsg. tper suthonty) ﬂ it

Frank Gallueci, Y11, Esq.(#0072680) Paul W. Flowers, Esq. (#0046625)
Bradlev E. Elzeer, I1, Esq.{#0052138) PAUL W. FLOWERS CO., L.P.A.
PLEVIN & GALLUCCI Terminal Tower, 35% Floor
55 Public Square, Suite 2222 50 Public Square
Cleveland, Ohio 44113 Cleveland, Ohio 44113
{216) 861-0804 (216) 344-9393
FAX: (216) 861-5322 (216) 344-9395
wi@pwico.
ARorneys for Relator,

Billy G. Bluck

Appx. 6
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“pleana typo ax prine clearly mnd syswer sl questions to the best of your abjlity.

Yourcoupmﬁmmeomplm,gﬂuaﬁrmwmsidm
®Ta pasgre prompt processing, this spplication shiuld be Elsd:imﬂywm
" The Induatral Corurlaslon of Ohio MOTION/AP%
ms Mansgema
% gé& lNG € 30 W. Spring St. 5th floor mﬁ .
P | Golumbus, Onla 432152243 NITIAL :
3 DATE 7/ INITIALS § =
P [Caknts e § ok Sourhy Sarser Bota of Ars
sk 2//10/1946
6610 Lear Nagle, Lot 184 2450 ) 327~3094
North Ridgaville [ "&uo 44039

EIAII Claims (Ifyou check:hxs box, list only your most recent claim numbar beIow)
Park Ohio
Clainy Number 00=-§16839 _ __ DatcofInjury_10/17/700 ﬁmplowind“ tries, Inc.

- Evaployer K ﬁf E

Clainy Number, Date of Injury
Clainy Nowher, Date of Injury — Exaployer :
Claioxr Npmber, Dats of Infury ___ Employer,_ ’
Mexdical examinanons will only be conducted for conditions alkswed In the sbove listdd clalifs.

>

ke 3 HH"

pmmwmmuyﬂmumanmumﬂmmn‘m ehun(-)nndnq:mm
u:almluwmeommmmeomnuﬁnnrnnmdmnw. | further siatn that Dr, PH.D
haa cariified that | wiff nuvir be able o retum o my mamﬁmmnﬂsmhawm and
of tha dacior's rsport. maummmmwuwnmdumbu-? 1

— M.,P. Patel M.l

Have yau aver filmd for Sacisl Saourlty Disabliity benefita? B_yua Qo
If you e now, oF ever hava, racalved Soclal Sscurlty Disabiity psymnats, complata the fellowing sacton.

9/;001 l I

Da i recsive Masbiily banatiz niber than Boclal Sscty? (.8, VA, Ficamen & Polica Oficer Dissbitry, 01 [] ves D)o

When 1962

What (s the highest greds of schoo] you eémpletod? _7th .
Whern? Lenora, West Va. -

i yeus gradiunta fram high sehoot? 1) yps Eno
ino did you necelve b cariificate for pagamg the Ganerel Educationsl Development tast (GED)? [yes TR ro

why tikd you and your schosling? . 1962
Hava ypu goue io trade or vacstionel s

ol of had uny type of upecls! imining? Y yes E&no
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Hyes, whet fype of trede echon) or spscial iraining havs you recelved end whan?

How has this schonling or tralaling haan usad in any of the work you heve dane?,

Can you road? L) ves notwell [Jna
CaR you Witte? Clyse lnoiwal  Bno

Canyoudobaslomath? [Hyea Qrnotwat ]

no

Dostor's Name DET -CAXTOCELO Addos, Emarald
Dmn finst soc., Duasa Inxt soon_B/75/05
Reuson. Family doctoxn

Dootor's Nama Dr, Baniguied _ Adcdkews 8718705
Diage St sen, Dars last sl .
Ramson_back inginry

Doctor's Nama____Dx.. Shalh Adklreas,

Paie firsc seon, Db tagt mowd,

Rewson. Baln _mansgomant

LUt all operatinns snd mrgicsl procednres you have undergone, beginnlay with the miost recent.
Dus 8715702  _ _ _ Nameof mrgloal protedure, Lieart stent
Dt Nume of surgizal procedore _kuse

Daua 1982  _ _  Nemeof sngioal proccdure DONO.
Nama of surgiedl proceduve Kl dney stones .

Dal

Daig Name of inrgicsl proosdums

Do you usd 8 cane, TENS unls, fracton davies, Dxygen machine, or any other sppHance or device on a regular
hasisT ERyea [ Jue

I you, ploasa specity. _Bank hrane

‘What othor medical conditons wmmmwwmy

Pfeass explaln

OQye

Hrve you over parclcipaed In rehabillicrion sarvicas?

¥ you heve nob sought ox 0 pehabiiNarinn sorvicas, aow you & 1 {n rabahiliturion sexviocs the
minlwormsuﬁ m'cumnnmmdumﬁnhummmmmimhh no

rysseriba ates Limbtinns oy chengas in youriietyla.
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Has your treating phywicien told you o cut back or limlt your activiten In any way? X _Yes____No
¥ yea, give the name of the dootor and tall helow wiat he told you about cutiing back or imitlng your

activitlea.
Gan you drive a cer? . X.Yes . __ No
_Di, Panigusti ~ don'y life apvthins more thap 30 pounds. .

Daseribe your daily activities In the folfowing amas snd how mich vou do of each end how aften. ,
Houaaksaging Ghoves:  (meal prapamtion, latindry, hame repaim, ec) T,V . watching ~
Oftan do pat follow the programs due tao thoughtr of injury

rolatad mattera.

Rewroational Activities and Hobiblea: { bowling, hiniing, ¢i2) Nona.

Dascdbae cther imitatiana ar changss in your ifa style, If any, resuliing from the aliowsd candlifons in
your sialm.

1kin atandin banding limited. Unalile to ride a blkas
hunt or bowl.Significant tenaions in my warriage. Foor slgep.

Toos oOF contact with formar friends,y 40 not socialize and raraly
lgava homa. I am depressed sbout the way my injuries bave changep

Part 1 lNFDRMA’I'I!N ABQUT YOUR WORK HISTORY

Lixt 1l the Jobs you bays had, Siars with your riost recan job fisst sl then wark ecikwasds to the firs Jolh you aver held.
List iEL-EMPLOYMENT a8 you would sny dihar 105
Job THis Typa of Business Dates Worked Days Specity
10 Bagin with or intiustey bt Par | Rato of Pay
(lin -;r:‘ h “::M (Exampla: auto, {Month and Year) Weak | (per hour, day,
your Yt insuranoe, week, month
conatruttion,etc From Ta of yesr)
1 Sexralghtaning
Press Oparator Forgm 1964 2002 5 [$16.00/hx
2
| ] Vira P et Bendipg Wires | 1964 | 1964 ] 1..30
3
4
5
[2)
7
8
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Recelved  08=~14-2008 OR 40un Froe-216TUTI4ET To-(C VEDICAL $ERVICES Paga 008

Appx. 9



Aug~14~89 Hﬂiag‘n Froa-Clava IC Rex ar 2187873488 T-341 P 0os/oi8  E-20

20740 -

Do you have military sxparience? Chves Qo If yna, provide dates of service,
positions held nod description of derles

W

Joh Titde No. 1 {from Part 1) Straighrening Press
’ Mbwwhmduﬁu-whtynu&mdhw,mdﬁdlu Pluasa provids as much deail ax possibla,

1. Vour baate ditles: Waldet, apsrating straightening GHachined————

snt up the machine, set the cukierws, strulghten the plecs,

2. Maahines, tools, equipment you ussd: Straightening macshines, - elactrdG—

overhesad czane

9. Exest opsratlons you performed: Sa:r up mschine, bilockprassg. get Lhe .
cutters acgording to gha thickuegs of the pleca, take pieca Fropm
{furnaca tc machine, uje orank tn get proper lignmant

skid, shevel out tha slag from the pit tenaath the _machine. —

4. Toohnicnl knowlzdze and akilis yoo used:

%, Resding / Wiriting you dids,

1
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6. Numbar of proplc you ssperviscd: Nona.

Walking (circle the aumber of hourd & day spent welking) a1 23486878

Standing {oirola tha numbar of houre & dey rpant stending) 0 1 22486078
Biting {eircio the number of holrs B day apant stiting) 12345878
Banding (circls how often & dity you had ta band)  Never - Cocaslonally - Frequantly - Constantly

Chinck below the hioaviest waught Uferd, welght frequently Hted and / or caomad.

Heaviert walght lifred: Waight fraqueody 11find / caxied:
diome X100 10s. [Jupteioine. Cduptosoms.
X 20 10s. [lover 1001bs. [JUpto251bs [} over 50 s,
lsots

Job Titde No.2  {frovs Part 1)

" Destriba yonr hasio duties - what you 3id nnd how you Aid it. Pitase pravide ns maich detafl as possible,

1. Your baslo duting:

1 (LA g1t 7 d - k1

2. Maahines, toale, squipment yoi usad:

3. Baaoct upomliane yau pecfoarmed:

4. Teohnical knowladgs and skills you used:

5. Reading/ Writing you did:

P

6. Numberof paopla you superviessd:

ol 3012 Paga 5 (rev 2/01} c2
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=
Describa the kind and wmount of physinal sctvity this Job stvolved diving & typeal day in erma of:
Welking (oircie the numper of hours a day Spent waiking) a12348876€6
standing (cirela the numbar of hours a day apent standing) o12345678
Shting (cirds the numbr of howrs & day spant sftiing) 012348658768
Banding {olrole how oftsn p day you had 1o bend)  Nevar. Occaslonally ~ Frequently « Constantly
Chock bslaw tha heaviesr walght Efisd, walght fraguenily Ilfted .nd / o easriad.
Haoavioat walght Hifred; Raight freqrenily 1ftad f canded
) 1oma. [ 1001bs. Clupto 10 WLs. ] Up to 50 1bs,
X zams. Dlover1aolss. [CAUp t025 s 2 over 50 bs.
2 so . ¢ rs re o

Job Title No. 3 (feom Part 1)

“ Describs your hasio dutfes - whaz you did aud hoy yea did it Pleaze provids as much detall ax posaible.
1. Your baals durisat

2. Machines, tools, squipment you nasd:

3. Bxact opevations you parformed

4. Teahnical knowisdge sud ekills you nsed:

5, Raading ! Werting you did:

6. Numhear of peaple Y3 xsperyzsed:

Dassabe the kind st amount of phiysical Retivity this 1ob smvilved daang & syplosl day in tarmaz of;

lem(dmamnmw#hmawmntwam) g128458678

mdim}dmmommdmmummmulnm 1234658786
Bitting {ciroie te number of houm & day apant siting} 0Tz 460TE

aending {circls how aftan a day you had to hend) Naves - Occsaidonally - Frequeantly - Canatantly

ie-2

‘Ci¢ 8092 Page 6 {rav 2109}
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Chieok below “tha heavicat weight Lified, wd;lﬂtreqncally 1Ufted and / or curried,
Heavices weight Utted: Weight frequontly litted / canded:
Lltoiba (J100 be. Dupte10is. [ up to 80 1bs.
) 20ba. Llover 100bs. [Jup to25 s, L3 over 50 1bs.
Llso s,

T e e e s e e b s et

Jok Title No. 4 {from Park 1)

“ Descnbe your basia dutiss « what you did snd how you did k. Plesse prowide sa much derald 52 posaibls.
1. Your basic dutizs: ‘

2, Machfriea, roois, equipment yous used:

8. Ezacl apeeations yaa parfonnsd:

4. Techmeal knowiedge and skiils you used:

5. Roadmg 7 Writing you did;

6. Numabex af peapla you supscvised:

Dereribe the kdnd Mmmdpmkdmlwmhpbbmdm&dunvﬂmmmmnb

Walking (circia the number of hours 8 day epent watiing) 612845878
Swmnding {cirola tha number of nours & day spam standing) 0123458878
Bitdng (clrcle the number of trours & dey spem, aliting) 012340667¢0

Bonding {ckcis how often a dhy you had t bend) Neva - Oocealonally - Freguently - Constantly

Check below the heaviass welght lified, welght Srequenty liftzd and 7 oc carried,

‘Heaviear weaighe iftsd: ‘Wilght frequontly lified # carviod.
- 10tba. X100 tps, [Qupiaioma. D uptesoios.
) 20, Dl over tnoibs. 1) up to 25 1bs. 1] Overs0lba.

Ll some.
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Plase naa thin space for commesnts, explanstions or spacal faotors you wh (o add 1o suppatt your
appheation (apcle], sconomio, peychologingl)

T eanetify that the Inforzusieoa on this page and tha précesding pRged o e 1o the bext &f my knowladpa,

Ry aigoing this appicatdon, 1 expressly walvs all provisions of law which forbid any person, patzons or medical
fanltity who hes medisally stiondad, traaied, o sxamined me, or wha may have madicsl Jaformation of any land
which may ba nsed to reaidar 8 dacislan ln my oliam, from disslonng n.ch Eaowladgs or Informetion (o the
Tacherial Commission ar employer(s) in my elaim(s).

Attached fo thls application &s moedion] reliizace v suppert of the application.

T e et S e A — ’
Perzon Compiating This Form c ; Claimant's Signature

X f—/éﬁr';gﬁ

DO NOT submit this application without the following:

* upporting mudlaal evidence algmed by the physlalen.
» Your gignature on this application. (ehove)

ATTENTION

Thie application wii} be dismlssed If medical evidence supporting
tha regquast for Parmanaent Tota! Disabliity Is not attached.

To swsura prampt procezsing, this Eppiicetion should he tiled direstly with:

The Industsial Gommisalon of Ohlo
Claims Mansgament
30 W. Spring St. 5th floor
Columbus, Ohlo 432152233

Hslp Us Halp Youl
Planes take @ minuls to ghra ue Your correct addrasa
In the space provided on the first page of this spplicstian.
'BIC 3012 Pagn B {rev 2/01) o2
(G ./
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M. Patel, MLD, v T3 Farch M .

——

June 10, 2008

Fiank L. Gathioos {ll

Atomay ot Law

Piovin & Gellucel Company, LRA
The (flurinating Building Lt
555 Publie Squera, Suits 2222
Clevsland, Ohlo 44113

-
g
e -
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Pugnansnt Total Disabillty Evalyation

Clalmant: Sty Black

Claim Numbar: G-818438 §1

Employer: Park Dhle ind,, Inc./Park Drop Forga

Date of Injury: Qztabar 12, 2000

Date of Exam: Juna 8, 2008

Conditions Allowed:  Sprain luinbar region, lumboseacral spandylasis,
AGQ apondylnliathesls, major dapreasiva disordar,
single episode

Examinatlon For: Panmuanent Total Disabllity

History snd Clinicgt Colrga:

Mr Black indlcated dunng course of his employment with Park Ohlo ind., Inc/Pak Drop Forge as a
fuborar, an October 17, 2000, he wes working in a hale and sustaned Inpury to back. His mibal examingtion
an;[sh ireaimant were at Qvcupational Health Cantars. My, Black continu=d further ireatment with his farily
physieisn

M. Black underwent MRI lumbar spine an Novamber 10, 2000 whicn revaaled spondylolisthesis with miid
\ modurake anterior subluxation of L5 on 81 with moderate miplngement on the caudal aspeats of (he fight
znd oA LS nauratloraraina without central staacsis :

Me. Black was referred fo Dr. Paniguil end lumbar sping Surjsty was reca:;\msnded Mr. Black was
relfuctant to undergo surgery.

Mr Black was refered to r. Sheh, Paln Managsment Ciinle and funher treatment wilh lumbar epidural
mjections was recommended.

Ereaant Complaints:

Mr. Black relalad that over a period of ime, low back paln was progroasively worse Low hack pain was
zssoclated with radiating pain o legs, numbness and tingling sensalion legs  Ha expefienced shanificant
aifficulty with sclivitles of dally living such as walking, standing handing, Iiiing, clinibing ar dascanding
stairs. Low back pain wag particularly worse upon arlsmg in the morning He had experanced episodes of
e Jegs giving out on him while walking.

1R HiLlaano Buneivg tanesry MEsICAL CRrrr
1419 West Ninth Siret 31 Normepdy Dove
F Suuadr 3
Clzveloml, Otita 441131200 painexitle, Ohuo 4077
2A16-545-1653 A40-394-1588 « 4409533812
Faxs 216-485-1653 Fax 4di34:2721
Rezarved  Di-14-2008 0B:40ze Fm-zxémms Yo~1C MEDICAL SERVICES Pags D RO

EXHIBIT

—— et s

Appx. 15



Aup-14-03  08:38s  Frox~Cleve IC Reg Var 2157878453 T-841 01270 -
207482 12 U

o s,

o ———T

Blly Black

Paga Two

June 10, 2008

Ciaim No ; 00-816839 8i

Past Higtory;
Nir. Black's sacial, family history were non-contributory Medical history was positive for pravious M, high
cholestaro! and knee surgery

Examination;
Examinglion revealed a 82-year-old mele In significant pain and discomfort, walking with an antalglc gait.

BP 130/80 mmHg., Pulse 83/m. He is guarded In his movements

s the standing posture, spnal alignment was abnormal with fiatletung of the lumbar lordofic curve. Spinal
tandernasa wad noted over lumbosacral level with tendemass extandsed to both sacroiliac joints and scalic
noiches. Thers was 1sndemest on paipalion over the midling al the jumbosacral region and n the
petaspinqus muscles and myofasolal pamalumber muscles.

Forward flexion waa caried out cautiously to 30 degraes. Lumbsr hyperextenslon was painftil and can be
paried out in 10 degress. Lateral bending in the nght end laleral bending o the 1aft caysed paralumbar
strelch muscular pain and were fimited ta 10 degrees, Stralght le ralsing st waa poslive bllaterally at 26
degroas. Desp lendon reflexes were 13 both lower extremitier. He had difficulty attempting heel-loe

waking.

Review of Madical Recards:
The folowing medical rarords wore avallable for review al the time of this examination, M.P. Ino. mport
09/16/2005, medical reporis from Dr. Erkson 01/18/2008, report fiom Dr, Nemunaitls 02/08/2006.

Sginlag;

After reviewing history of aceident, clinleal course, dlagnostic studiss, subjective and objactive findings, In
my opinion, Mr. Black with regards to clalm number: 00-816838 81, sprain lumbar reglon, lumbosacral
spondylosis, ACQ spondylolisthess, major depressive disorder, single episade, has signficant physical
Serilations-and-e permanently and tafally disshled fram engaging no-eny gatnful-employment,

Sincerely,
S
MP. Patsl, M.D
MPP/mo
Recarvad DE-14-2000 OB:dDax  Fros-2lsTevais: To-IC KEDICAL SERVICES  Page (12
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Somes oM. Midling, FAD,

Clialeal Prychologist
Prafessional Plam Termival Towar
JUS7 Weat 1301k Street, Sulte 201 Sulfe 852
Parma Bin, OH 44130 Clevelsnd, OH 44113
(440) 8422212 Fax (440) 8425547
PEVCHOLOGICAL EVALUATION =]
g 2
5 [
Clalmant Information A RN
Neme: Billy Blsck Procedure: Record Review , =
Claim Number: 00-16839 S2 Ciinfea! Insvidly 5
Dare of Birdv 2/10/46 Referred by: Bradley B Elnéer, Il 2
Date of Evaluation: 6/14/08 2xemincy: James M, Medling, PhD.

Cluim Allowances: Lumbar Strain; Agg of Degenccative Joiut Disease, Lumbar: Agg of Preexisting
Spondylolisthesis; Major Degwessiva Disorder, Single Eplso.e

Reason for Referraly Mr. Black i a 62-year-old Caucasian male who was fnjured om 10/17/00 while
mmployed as A straightoning pressoperator. He injured his Jower back shoveling stecl slag inlo 8 bin,
He was off work for 6 weeks before refurning 1o a Jight duty positon. He remainad between 12/00-
3101 when he was forced off work due ta increased compleinis of psin and accepted retirement. He
has basn off work since thattime. Fle denied claim related surgery. Ho begen his employment with
Park Drop Forge in 1984,

‘This evaluation is to assess his bility 1o retwn to work based upon his complaints of Major
Depressive Disorder, Siagla Epjsade alane.

Biological Patierns/Medical Stwtus: His chicf complisn cemered around a sharp, sisbbing,
thrabbingpaininhis!owerbackthusmndsdombnﬁ;hmlcﬁmummrhanﬂghtwﬁthadﬁness
and fingling in both feet, He ruted his pain as varying between a 5-8 on ant asoending soale of 0-10,
6 throughanaverage day. Hefinds prolonged stimding, sitting, walking, bending or swoopinginerease
hin pain. Ho relies on Morphing Suiphate, Newomtin and Percocet for pain. He is prescribed
Trazodone for sleep. Print isveported throughw mnge ofverbul and nonvarbal bebaviors, Hisfamlly
avolds him when he is in pain dueto his irritabilicy.

Areas of Functioning: Ho resides in a single family home with his 2% wife, Lucy, age 37, 0f 11
years. The couple have been together for 19-20 years and liave un 18-year-old son. He has two
daughters from his first marriage, ages 35 and 40,

ADL'st Mis sleap is dismupted in both onset and maintenanre, He retires to bed around
miidnight and requires one hour to fall asloep, He has trouble getting comforiable whils distressing

Regelvsd  DB~j4-2008 (UB:4Dexm Froa-2187873483 To~IC HEDICAL SERVICES Pars  D1dmm




Aug-i4-02 _O3id0sn  From-Clava IC Rex Mo 2ABTETIE T POKAIE  F-e
20740 - H24

B. Black ‘ Page 2
Contitmad

thoughts over his palo and sn wncertain fuure delay sleep onset. His sleep Isbroken and fitful most
nights and he awakens every 2-3 bours, He reporred the presciice of recurring nightmares of falling
from a great heipht and accompanying feclings of panic and foar which startles him awake, Anxisty
and depreasive worry over his pain, fisture and the pessible loss of kis fumily delay a netum. to stecp.
Heususliy awakens carly ahour6:30 am, He may nap for 5-10 minutes several timea during the day,
He raported reduced interest in sex due 108 combination of puiin and depression that hias siressed The

IMTIARS,

Pacr sleep leaves him chronically tired end easily fasigucd during the day. He attempts to offget
chronic tirednass with caffeine and consumes 2-3 cups of colfise and oans afcola 8 day. Ha denisd

the use of alcobol.

His wife s employed full time a5 & security guaid and leaves tor work about 6 a.m. His son recently
pradusted from high school end works part fme. He is home alone most days, His wife is
respansible for all housshald chores and his soa, the yard work, He hes no fonual home or fumily
responsibilities, As noted, he reported zeduced drive and enesgy through the dsy dua 1o pain and
depresaion. Heofien procrastinates on tesks dug to depressive apathy. He finds that “sometimes just
gnting up and going to the bathroom™ sequires more eastgy than he bas available. With respect 1o
household acivitizs, “I am not able 1o do much, i1*s no good 1o szt things you can't finish.” He
estinmres he completes approxinately one-quarity of what he hegins, He becomes easily discouraged
«s his fuatrarion tolerance is lowe. He often discontinues sctivities disgusted with himself due to his

. limitations and may cuvse or throw things, Heisessily {rritated which contributes to lowered feelings
of self-worth, uselesspess and a joss of seif-esteem. :

Whils hie reports to “have the TV on mos of ths day,™ ha oftun finds his thoughts are 1eken vp with
olalm related worrios so he does 50t always follow programs. He described his siruntion as “awiully
discouraging, Tjust feel bad.” Hg tries to resist thinking about injuty related matters but has no way
of clearing his mind or refocnsing his attention, He is plagued by daily feclings of deprossion end
assoclated worry over his psin and limitations.

He dresses daily but showers and bathes every three day» in response 1o his wife's prodding.
Dipreisive apithy hes cansed him to care 1iule about his sppearance, He dows not oay meals ut soy
regularly scheduled times or with famlly since his wife often works 12 hour shifts. He eats when
hungry, “s bowl of cereal or sandwich.” He descxibad bhis Appetita as “poor™ while his welght has
bacn steble. He dascribed his days as long end boring. He denied pleasure or sqjoyment From life,
He reporis 1o do “nothing” far fun. He lives anidleand fneffectual life pattemn In which he attempis

and accomplishes very little.

He presents with high-moderate to marked impairmentin AD1.’s, compatiblo with levela that impedo
most vecfu] functioning.

Snclelizatlan: Ha reporied significant uasiona in his maniage due to his complsints of pain,
depressive withdrawnl end irritabliity. Asignifican age difference of 25 years is wesentwith his 37-
year-old wife. He reported the masrisgs had been good prior to hls work injury but has deterlorated
sgnificantly since ha can no longer wark Or socompany his wife on ouxings and shopping trips.

Regalved 08~14-2008  08:40an Froa=21678T3488 To~1C MEDICAL SERVICES Paxs 014
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Continugd

Deprosalve withdrawal has oreated distance in his relationship whila chronic hritgbility hes crested
significant fensions, He described the marringe 83 “rocky.” Divoree has beanbroached on more than
ons ocoaslon by his wife, He believes slo remains in the marriage for the sake of their son but now
that be has graduated, he would not be suipgised if gha filed fir divorce. He dossnot want a divorce
bt faals halpless to stop her ifthat is her intent, He added he snd his wife argue frequently and may
go for several days without zelking, Hz blamed himself for tensions “we dont do 2 whole lot of
tings togsther anymore,” He reportad his relationship with hiz son is Jittle batter, noting tensions
flarc at Jeast weekly. He ia visied by his oldest danghier who lives nsarby for approximately 10
minwtes, He has no conmact with his younger daughter.

He believes his wifs works expra hours to svoid being hom: with him; she may work 1812 hour
shifts, Hohasno close frionds ok associrtes. Hr lost relationships with work acquaintances following
his retirement since he no longsr ficels he has anything in conunon with them. He has become more
introverted and socially withdraw since that time. He does not socialize end marcly leaves home.
He gencsally avoids imeracting with others and is anxious and uncomfortable in social sefings, He
hias given up and lostintereat in riding his bicyels, going cut on fony trips and outings with his family.
He has uot replaced these activities with any others, He does not belong to any groups or
organigations, He does not artend Clareh service.

e prosents with marked impairment i Socialization, compatible with levels that significantly
impede most useful functioning.

Concentrstion, Porsistence, Pace: His Concentration is varisble to poor due to the presance
nfdepreasive worry end concems over his health and fisture, He is discoumaged, if not hopeless, over
his future and doubts that much will change for the hatier aver tire, He presents with fiequeat
dlaruptions In concentration that plagus him both day and night, As nored, he is easily firnstmted and
upse! with a tendency 1o withdraw from sctivities in discouragement or disgust. He estimated that
he completes ane-quarter of what he begins, He i ineffectual ot pacing his activities.

He presents with marked impaizment in this ares, comparible with isvels that significantly impede
mast usefi! functioning.

Adsptation to Streas: Ho i3 coping with a great des] of difficulty. He has no effective way
of slevsting his moad, Ha typleally defars dacislon making to his wife dus to s loas of confidence,
self-esteem and depression, He fesls both worthless and guilty over his loss of bread winner stats
and balieves that his prospects for the future are poor. He reported daily thoughts of suicide witha
plan to poison himself (2.5., antifreeze). While he hes “come close™ at times 1o meking an attempt
on his Jife, his Christian values have prevented his acting out. He atays “worded all the time" due
1> his pain and foars of the futsre. He does not confids in others. He has no effective way of
clevaring his mood.

His ubility to market himself in. today"s competitive workplace given his pain and feelings of
depression arc judged to be poor. His ability 1o pass any prohationary pasiod isjudged 10 be poar. He
will sxpedence significant difficulties in adhering 1o any wotk schedules, imteracting with cowoskers,
supervisors and completing assigned tasks In & timely mannur.

Raceived 05-14-2008 QB:40am Froa-2187678482 To-1C MEBICAL SERVICES Paga 0%
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Cominuad

He presents with marked impainment in Adaptation to Stress, compatibls withlevels that significantly
iinpede most useful functioning. He judged to be not work steble,

Afental Statas: He amived promptly for his appointment. 1l presented as aa averweight man of
avarage height (58", 180 [ba.). ¥e was casually dressed in black jeans and tee shirt. He is a balding
man who wore wire-rimmed plasses. He hada goatesand appoarad olderthan his siated age. He roso
snd may his way slowly 1o the buterviow room. He rematnad searad during the one hour interview,
He was cooperative, pollts end responded wall questions, Hismotor movements wereunremarkable,
Ho spoke with & regional aocent.

His affect was blunted while his mond was depressed. He appeared dysphoric and weighed down by
conpems over his injury, limitations and restrictions. His thoughts were somewhat impoverished
afthough he provided additional information when saked 1o o 0. He is generally uneccusromed to
digelosing Information about himssif and tends 1o keep thoughts and foolings hidden, both from
Bimnzelfand othass, Dne 1o this parsonal style, lenslons build over thne and result in Increastd levely
of psychological and physical diseress. He demuonstrated modarate disryptions in atrention focus and
copcantration, He complained of short term memory loss and forgetfulness. He ofien walks into
rooms and then forgets what he ¢ame in for, My, Black is ilhierate and formal mental status testing
was not attempied. His level of intellactusl funcrioninp is eximated to fall within the lower end of

the Borderling range.

Dovelopmontal History: He is the youngest of 6 childsen with five tull and two step siblings bom
£ en imtact family in rural West Vizginia, His mother died with he was 4-years-of age and his fizher
whan he was 12, He deseribed an sbusive reletionship with his stepmother following his mother"s
death and moved i with his sister and brother-in-law following bis father’s death. He struggled
throngh school and belicves he may have been undiagnosed with ADHD.

He performed poorly inschaol and failed both the 7" and g% prade twice. He subsequemly withdrew
from achoal and maved to Cleveland for better opportunity. He does zior possess a GED. Heis
Ntiverate

fle was maried 1o his fixst wils f6r 15 yéurs and divencéd dile 1o rocumig arfusicnls and
disagreements.

Work Bistory: He was hired by Park Drop Forge in 1964 and remained with the company until his
3/07 retirement.

Surgmsry and Opinion: Mr. Blsck rernains in the throes of a Major Dispressive Disorder, Single
Eipisode. He lives an idle and incflectual life pattern due to his experience of pain sod depresaion.

His ADL's are of high-moderste to marked impairment dus fo poor slecp which leaves him
chronically tired and easily fixigued through rhe day. He Jemonstrated a toss of lnterss in sex.
Depressiva apathy has caused him 10 care Jittle aver hig appearance, His day is withowt divection,
meaning or purposs. He attampis and accomplishes little during the day.
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Bis Socializntion is of marked impalmment. Marital tensiony are significant since his injury due o
scombination of his dspression, sneial withdrawal and irritability. He believas his wifo bas remained
in the marriage for the seke of thelr son but now that he has praduated, he would not be surprised if
ghe filed fordivores. Hehasost contsct with former fiiends sndhas become increasingly withdrawn
and socially avoidant,

His Concentration Is variabls topoor due 1o the press of deprussive worry. He reportd that while the
TV is on, he rarcly watches shows as he s caupbt in a weh of deprersive wory and anxiety ovor his
fisture. His concemrazion ls also dlsmpted by his fnjury and experience of pain. Hs esumatea he
completes ons-quarter of whar he beging while his persistence 18 disrupted due 1o 8 lowersd inlerance
for frussretion, pain and deprassive withdrawal, Heisineffen ual in pacinp bie aedvities. He presents
with merked impalrment in Conzenteation-Persistence-Pace.

He is coping with a grest deal of difficulty and has few siraiegies for the relief of physical or
eootionn! distress, Hs has fow strategies for the relisf of his payehalogical difficulties and does nor
conflde In others. His ability to find and maintain employment is poor, He is judged to be not work
smble.

Based upon AMA Guidelines as to the Evaluarion of Permanens Impalrment, 5* Edition, it is this
examiner’sopinion thathis cutrent complainta ofMajor Depressive Disordas, Sinple Eplsode renders
hir permanently and totally disabled from all forma of gainful cmployment. He can manage any
monies awarded,

'Ihanﬁ you for the opportumity to avaluate Mr. Black. Plesse donot hesitate to comact e ifyou have
aqy guestions.

:};:ww Ll elell s

James M, Mediing, PhD.
Pgychologist

JMINjmm
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" R. ScoTT KRUPKIN, M.

BB Cratic AV
CLevirany, O 44103
PLDHE (316) 8810008 ~ Fax (216) 815093

INDEPENDENT MEDICAL EXAMINATION

# ey

uuuuu

CLAIMANTNAME: = Tiilty 3, Black

CLAIMNUMBERS/ALLOWANCES: 00816839 {DOI 10A7H00) Tumbar wirsin;
ugvaicn of degererstive jolnt digete
Tomber;  aggravetim  of  procxisting

. spondylollsthesls L5-51. ]

DISALLOWRD CONDITIONS: Bulgingdiekn ot L3-14 kd LALS.

DATE OF BIRTH: (/1011946

PLACE OF EXAMINATION: “Todustrisl Commissian, Cloveland, Ohie,

DATE OF EXAMINATION: Ve

EXAMINERNAME: R, Seolt Krupkls, MO,

PURFMOSE OF EXAWINATION: To asler fre Indusiied Commimion of
Olilo in thei desrnination of Permaneat

g Tota! Dinatility.

Mr. Blick s & 543car-old righthanded ks with & Workend Gompensation clim
oted ghove, Mudica) recseds providsd by the Industrial Commission of Ol weve
revicwed

HISTORY: Me Rizik was wiorking a5 8 preas optator for Park Obio fnd, tnc. He
confirmed (b2t hig injory bmeolved shoveling screp from » Tols nnderiaeth Ms press
when he devaloped Tow beck pefn. 1o wa iniflly treafod o the company dispeaiy
and subbequently sent 10 Dr. Elizsbicth Moass for fimther ttasiment, Tresfroent included
medialions, physicet Uorapy, dliagiustio iinaging s redsiclions. ¢, Black stoted that
e eiemied o work bylafty bat coudd vt keep tp widh his required fub activiles cvon of
Fght daty. mmummmmm.mawcmmm
treattand, . M. Black Is beiag teen by Dr. Sheh, & pain mmagatient
spesialist. Other treatment fox included paychologloal sotmling with Dr. MoCafferty.
tvic Brimoke mwdm“iuxmmw:md suicidyl Idextion.

REVIEW OF SYSTIMS; Nagiive for bosol or bladder suntrol probiems. Positiva
forcnnstipation, tagling a G eft teg, sfeep dislurbanes, wioty and depression.

W.Bﬁmmmh&mwhndiﬁwmdﬁmﬁnghmkﬁlﬂmd
Bifetero! proxtmal muscle wid tighiness in slifffess, Ho roported figre ups of moro
mnulnwmmdmmmﬂumﬁmmm:mhm%m Hiupain
s woase witk stakx and Tiiting He reparted sonie reliet with eedications, TUHNS, rext,

MAR-26-2918 12129%M  From: MG RE 10
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1 Re: Pleck, BillyQ
H M 2

and movement (posifional chomges). Pain reting todey was &/16, which is sbout
“syeragc”,

Oversll, reciments have cluded wodissfions, physival therspy, viodall ics, THNS,
imaging and comsoling.

Eunctionally, Mr. Black Is idopendent with driving skoet dlstanocs, pessonal hygiens
1 ot sofivifen of dally Mvkag, He recvfecs nudsimnue froen hiy som In regund o
housework, cleaning and giocery shopping. '

1 PAST MEDICAL MISTORY: Cornary aitery disess st pust ML el stent
i , pleoement, kyperinsion, pstroctopbagent rofiux, Primury oare physicln & Dr.

MEDICATIONS: Trzniding, Avioss, hydoxyzine, puromse, trazadons, Lexapro,
Novrartin, and cunliacfantitypertenglve medlcafon.

ALLERGIES: Nokrown drug or foud allesples,

SOCIAL HISTORY: Scparstaf from his wifb, one son, ssventh gt echucaiion, quit
smokig 1995, oocasional ethano! we, no military cxperisnoe.

. PHVSICAL EXAMINATION: Alert, orlented, sud n no souto distress, Affedt wan
! qibdued, Mr, Black was cuperslive aud communicative during the examination.
Rapuriod helght 68 nches, welght 180 pounds.

Yaamination of the lambar reglon v noemal iy skin color and tempecaluse withoul
dofoanity or Soaning, Ludosks wes dimisighed.  Pafpalory oxsmination covenled
tsadmess bilstasally 62 tha lombasacral funetion but worse on thy loll hat the rght,
' Mattor strength was 475 wmmmmmwm:ammm
! Jower extremition, Light toua senstion waia diaintshod ln the teft §1 devmulmtie,
! D3cep lendon felloess wete 24 &t ihe knees and askdes oa the right amd & H-on o k£
! Ransinny fhuiees was noted with sright lay rasing Straipht Jegr raising regatlve,
cxoepl for low hack pain, Disiel pulses were normal, Calt and moblifty was slov,
guarded and entalgio. Poshure ledod 0 bo Hecesd at o swlitt Lamibar entive ranga of
mpalon ws flexlon 20 ummm-wmmmwmmm

lateral 6 degrees,
MEDICAL HECORDS REVIEWED:

1. Applisetion for pormntat totol disabllky,

2, IMEperM. P. Paiel, MID. 05/10/08, Dr. Paiel opined the claimast wis pairaniestly
st inially dissbied,

4, Xeray lembae spino O5/04787 showed, first-depree spondylofisthesis at LS and 81,
Bilatere! intra-atticulr dofects noied.

FR-PA-FRIR P Frami L BV IC Page:BB3 R=BA%
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Re: Hlack, Billy G

Pagh 3

i xmmmmmcmmww'mmmwmbm diffiesed DID
Mﬁlbkh,mmhudmusl&kmmmw
spondylolisthesia at L5 and 51,

5. WX hembag apine 3 10K00 shoseed mild to modecsio seterior subluration of LS uh
81 with moderals Implagament of the 1.5 foramina billerslly. No asspoiated eanl
soneiy. Cimsletent wiih spoadylplisthests,

6. Yooy lumbur sping 08/13/00 stowed spondylolisthesis L5-S1 grede I with no
ingreased srunsaaon viith Sexinn or extension.

4. Tndepondont tedfeal cramingtion per Dtan Bricsso, MD, o302

L IME per John Nearmkily, M/D, 02064016, Dr. Nemuallls oploed thet the olalmant
wis capable ofsedetary wok sctivity, '

9, PWMMWM%C&MWMSMMD.
mmms  Treated with Reorontin, mosphing sulfits end Pereocet. Algo trested with
TENS. '

18, IME per Shaldon Kaften, MLD. 0527708,

11, Adderhm veport per Dr, Kaffen 1171008,

12, Pessaticstt parils) Impsthmeat seam por 2. Patol 0127109 ophed a 2% whok
s mpairmant.

13. Permanent pactla! Ivpelrmant exatnation por Kihdid Vahl, MD. 08714709 opined a
S84 wiiols porson fmpaionent. Noted provioes swed of 1336,

14, Independent modial exaniinailon her Dr. Bricksor 100178,

15, Varloua payehlatio andior pagebologiosl reponts weors included fium Michael
PAD, 10715/, B. A, Dechellls, DO. 1024/09, Jamaes Madiing PhD.
0060 and 081408, Walter Baley, PAD, 0308 antl Michasl Leach, P

03114007,
DIAGNOSIS: Alkowed cuniiiongss nojed sbave.

QPINION:
{. Tt Is my opinion thet the clsimant hes schieved maximum medical Improveament

(MM} &0 the atiowed condithons fn ihis elkbm.

2 Based on the AMA Guklca o the fivakatlon of Permarea Tmpalment, Fifth
Eedition -

TOee SR I Paos:0i4 Rotifk

FADLOCO0MA 4200058 Erans
-97-2010 11:204 From? ID:IC MED SEVICES Page:BB4 R=96%

- - -

Appx. 24



2]

16,2190 2 ey - and Gellucay Ne, 269° poef. 55

—

t

Re: Black, Bitlpd
Papé 4
A. Lomber gtrsin, segpavation Junbar degenerotive joint ditease, sad appravation of

isting spondylofistheste L5-81 wilh perakstent paln, teademess, dittitnited
ﬁ of motion and venflmaetory Gagmoatic Findings {3 condlsfont with DR hurtbar

categeey TV fhr & 20% wholc person impairmant.
3. Strenpth rating sheok sitached.

Bl

R Scott Krupkin, MJD.
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INJURED WORKER:  Billy 0. lilack CLAIMRUMBOR(S) #0-1146339

e Infursd Warkeds ago. oducation, of work rainmy:

(3 Thus Tnjured Wosker hus o work initntint,

M/ Thin injaned Worlies is sacapalile of woik.

() Thmijoned Warkesisugpabieolwotk s indicatedl elove.

{ J"SEDENTARY WORK®
Sedaby work meawy exsrting v to ke posadecl Fusce occemomily focoudimally astvity or cordiion exink:
o b Coe-slted 0 1 (e} andfor s peghigible et o foron Seaqucetly (Eraguestiy: sctoity o
xistn frivm oms-hiad to bwe-thledi of the thne) §o ¥R, parry, oy, pull or olhonwize move oblsctr, Sedenkury

seotk myvotves Silieg mast Uf the S, ot may lavolve walkbig ur dlandlng for helsf piedods of ime, Jobs e
dentary ifseuliding und stuading aro seued oaly uoesimally wed aK ooy sodnbacy celfers am e

Forthey Hofiatioes, 1 ioddoatsd:

{ )} LIGHT WORK"
the cennlpnt pushing andair pﬂhgnfmmmwmwﬂ:tdmmmaHhmMﬁm

Purdher haitatlony, € Jadieated

—

-

( }*MEDIUM WORK*

Wiedium vk wenws exerting twestly 10 Sy pomds af o nocaekmily, endlor 160 (0 teeniy-Tive prndy
of (orce frequenly, ndior grester tien nagligiblo up o ten poands o forea cimatandy Jo movo ohfocis
Phyrical emant! rgaliosatale afo Ik excs of oan fhir ighe wark.

( )"HHEAYY WORK"

Hesvy work meane cxexilng filty 1o sreduodrad pruzaks of fxcco occssinnally, Asd/or tventy ta fifly pownds
ofﬁmeha@nﬂy.*mrmmmwnmrmww*Mlm Phyaleal omand
sonuhopianks we In excess of s fu mediwolk

¢ }"VRRY HEAVY WORK®

Viry hailvy Work misox sxirling ia gatesg of DR baraddrad yasds of forco socaanaily, tmdjor fn exou ol
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cla*m Number: Q0-816539 claimé Heard: 006-813e29
LT-ACC-BL-COV
pON. 2092391 Billy G. Black

BLLLY & BIACK
6610 LRAR NAGLH RD LOT 184
N RIDURVILLK O 44039-3285

pate of Injury. 10/17/2000 Ripgk Number: 20003050-1

e o e e A S o o o e T St () S e e e o et o St A e o T ST G

TENTATIVE ORDER

whis claim has boen previously allowed for: LUMNAR STRAIN, ACORAVATION QF
DEGENERATIVE JOIRT NISEASE LUMBAR; AGGRAVATION OF FPE-#X18TINC
SPONDYLOLISTHRSTB LS-81, MAJOR PEPRRSSIVE DISORDER STNGLE EPISODR.
DISALLOWED BULGING DISCS AP 334 AHD L4A-5

Thia claim cama before gtaff Hearing Officer Josepn § Laszcxk pureuant lo
R.C. fections 4121 33 and 4133 58 on*

10-2 App For Cempenumption of permanent Total pisabruliity £iled by Injured

Worker on 08/14/2003. )
fgsue 1) varmanent Totsl Disabil.ty

Afiter reviaow and econsideration of all the evidence in the clainm fals, the
staEf Hearipg OFficer makes the following specific firdings

t¢ ip the order of the Braff Hoaring OFflcer that the Application Eor
rermancnt and Totsl tisability fi.cd on 08/14/2009 be GRANTED. Thag ovder
19 baged spec] f1cally upon the reporia of Nr. Xrupkin 103/2372610) , Nf
patel (06/10/2008) and Dr Medling [06/14/2008} who found that the Ioiured
worker 18 prevented from returaing to susrained, remunerative employment as
a reault of the allowed conditions n the claum, parmaneat total
disabslily compengution '8 hereby awarded from 06/14/2008 snd to cantinue
withoul suspension unlese future facty or circumsiances ghould warrant the
stopping of the award, and that paymont te made purguant to Ohio Raviged
Codo Bectaon 4123 58 This award shall be reduced by any outatanding
overpayment of prior cempenaation and/or compensaticn previonsly paid over
the Bward pexiod now granted by thoe ovdey

A POWRR OF ADTORNEY X8 ON PILE POR THR AROVE LISTED INGURED WORKER

An objection may be Eiled wich the Industrial Commission wichin fourtecn
(14) daym of the receipt of this order. If a tiwely objection 18 £1led,
the TC-2 Application for Pexmanent woral Disability will be scheduled for

hearing

PTO0L Page 1
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The Industriat Commission of Ohio

H34 RECORD OF PROCEEDINGS

claim Number. O00-816838

Typed By Jbo

pate Typed. 04/16/2010 Jomeph §, TaAs%CX
staff Hearing OLflcer

Findinga Mailed 04/21/2010

Flectronically signed by

Joseph S Laszez

The parties and repceseatatives Jisted below have been scnt Lhas record of
proceedings. If you axe not an authorized represontativae of one of taz
parties, ploage notify the Industrral Cormifeiom

00-818839 ID Ne: 10%1172-90

Ri1lly @ 3lack rrank I Gal'ucc: Jr L P A
6610 Lear Nagle RA Lot 184 st Publlec 8g Slo 2232

N Ridgeville OII 44039-3285 Cleveland O 44133-1901
Risk No  20003050-2 ID Ko  800-8D

park Ohio Ind Inc/pPark Drop Forge D eaeComppAnAgoment, Inc,¥*r
1370 Chamberlain BIvd FO Box B84

connesut OH 44030-1100 Dublan O 43017-6884

ID No« 20634-91
M.1lisor & Nobil

9150 8 Hills Bivd Ste 300
Cleveland Ol 44147-359%

ID No+ 4000-05

«asBRC - DWRF Bection*+*
30 W Spring St

columbus OH 43215-2244

BHC, LAW DIRECTCOR

NOTH: INJURED WORKPRS, FMPLOYERE, AND THEIR AUTHORIZED REPRESEWTAT VES MAY
RUVIRW THEIR ACTLVE CLAINS INFORHATTON THROUGH THR TNDUSTRYAL COMEISEION WEL
BITH A" wwd.ohiplc com  ONCE ON THE HCHR PASR OF “HR WRE BITK, PLEABH CLICK
1.C O H. AND FOLLOW THR JNSTRUCTIONS FOR OBIAINING A DRHEWGRL —ONCK YOU HAVE
OHEFAINED A PASSHORD, YOU EHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM{E)

PIIOD1 Page 2 ba/ibe

An Gl Mgy pwuslvy Rplovul
v ¥r.vieu Prosbha

TR
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Daniel I, Stmone, M Ed,, CRC, LFC 4155 Chesterband Bivdl, Stow, OH 44224-1820
Beth A Simone, MEd, CRC,LFC Phane; (30)653-2006 Fax. (330) 6588459
~ LABOR MARKET ACCESS REFORT
May 22,2010

’

To: M, Frenk Galluoea HY, Bag.
Plevin & Galluee: Co, LEA,

55 Public Square, Sulis 2222
Clevelgnd, Ohio 44113 / :
Re BilyBlack " !

Chbn#: 00-816839
Sammary gnd Asgoeyment l

Mz Billy Black is a 64-year-old man who sustained a compensabls injury on Octaber 17, 2000 while ke
swas worling e a Strughtening Machine Operstor (DO T 615 382-010) for Park Ohio Industries. His
claim 15 allowed for the following—lumbar sirin; aggravation of pre-existing Gogensrative joint discase
Tumbas; aggravation of pre-csting sporddylolisthesia 15-81; md, major depressive disarder single
episode  Medical information reviswed undicales thet this fnjocy has resulfed in the following |
{mpainmenis—an antalgio gait; difficult heel end 100 walking, tenderneas in the humbossore! spine;
decreased scnsabon in the Jeft L5 dermatome; reduced flexion, extension and bending of the Jumber
spine, spondylolisihens L5-81, degenesuiive joitd diacaxs of the lumbar spine; decressed pateliar and
Achles tendon refiexes in the Jft Jower extremity; decesaed streageh in the beft lower extrenuty,
dopresaion; fatigue; cheonie pamy; decreased socishzation, reduced concenpeption and attention;
decreased persistence and pacs, lowared stress tolerance; feelings of worthlessness; snd, bionted affect.
These smpaliments have resulted in the foilowing Imntations—mebility fo engage In any prolonged
sming.sundinsorwulkmg;aandmchwaeposiﬁnm&aqumuy, mability to repelitsvely Lift in excess
of 10 pounds, inability to perfoim mclhnbﬁsnrmwling;lmhm?mwkmmd dangerova
machunery or at unprotected heights, reduced ability to peform repetisive reaching; inability to pecform
| complex aclivitles; reduced ability to work m closz comsct of other individusls, Insbility fo wark n
modesstely streasful environments; reduced ability to ‘maintain even moderate production goals; and,
reduced ability to perform tasks vequiring frequent changes in daily routme.

The purpose of this report is to cvaluate this ndividual’s degres of impared fabor market access asa
rosuit of imitations ansing from this infury, Used inthe prepatatior of this repost were the following—
medical docomonts provided and ftemized tn this repost; an assessment interview with the clreat; the
compuer technology of the OASYS Program plus tranaferable trait analysis; and, curvent fabor market
mformation. Asaresult of this information the fullowing obsesvations Bro pisde.

T W s R e e ey
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1. M. Black hss experienced a 100% veduction 1 his ability to wttiizs his ecquired skills &s a
Straightening Machine Operator as'a result of his limtations baved on the medical information
eviewed Prioe to his injury his worker it profile compared favorably ta 1235 Dictionary of
Oatupational Thles (D.OT'S), sepeesennng 27,834 semi-ekilled jobs m the Cleveland SMSA
(Stancard Metropolitan Statistical Area), Thase are positions that could darectty wise his acquired
skille as & Stsightening Machine Operana. Following hus inymics Mr. Black’s worker {rait
profile would not compsre favorsbly to any D.O.T titls which could uss those sequired skills,

2 Inmﬂyzhgaﬁ:ﬂnngeofnnﬁdﬂedoccmamm Black has expesitaced a 100% reduchion
hhxsabili!ymsemaﬂnhbormiﬂuzmu!tofbislinﬂlmm, based on the medicat
nformetion reviewed. Prioe to his mjory His warker trait profils compared favucsbly to 1,827
D.0.1.%8, representing 90,142 unakiiled jobs tha Cleveland SMSA, Currently his worker trait
profile would not comparé favormbly fo anyD.0 T. title.

3 The reasons i’orthutomheducﬁnninMnBluk‘saﬂﬁtymm'hulnbummMmduem
his combmed physical asd paychologiesl limitationis, From a physical standpoint Mr Black
veould be wnshle fo meet the stending, walking, lifting o earrying requirements of light work.
He wruld also be unabls to meet the sltting or reaching requirements of pioat sedentery Joby
From 1 psychological perspective Mr Black wanld be reduced to pafonning simple, routme
tatks m & [oviezed stress cnvivonment with rediced people contect, Timited performance demads
and wath fow changes in daily routine

4 M. Black sustained an injury to h:slmb&spinevﬁlkhhssmtmpnmdposiuvdymawﬁﬁy
of rehabilitation secvces 1eluding physicsl thempy, imjections And pain management Inm
onthopedie consultanon Dr Panigdtt recommended that Mr, Biack tmdérgo surgery on hiz
Tumbar spine to try and Incréase his fimetloning, However, Mr. Black remains hesitant to
undergo such smgery. The clalmant was receadly evalusted by the ICRD Specialist, Dr R. Scott

Krpkis In a report deted 3-23-10Ds Knmhnopinedthnuadmmmfhis compenseble

mwy i

concluded that M, Black would be msble to perdorm sustamed work activity due w his
\imitations Tn &n IME dated 10-6-09 Dr Dean Bricksan concluded thet Mr, Black's back strain
is reealved; that theze j5 10 Mdmufm&admmwﬁmuﬁmﬁmwﬂmw
conditions (and not fom the claiment’'s campersabla injury) are proventing Mr Black from
returmny to work

5. In nddition % his phaysical limitations Me. Black is also experiencing maarked paychological
Hmitations. fn a report dated 3-23-10 the ICRD Speciatist Dr. Robert Bymes noted modesate
levels of impaimment in the following ereas of functiomng: scfivities of daily living,
socsallzabion, corcsntrahon, affention, pesistencs and pace, Dr. Bymes hintited Mr. Blsck to
woik activities which would bo low stress with limited inte:persooal mterschions. In 8 report
dated 5-14-08 Dr Tames Nedling indteated m his oplnion Mr Black wopld be unnble ta pezfonn
surtaned work sctivities due 1 the psychological limitations mitng from his compepsabla
injmy Dr Medling noted in particnfar that Mx Black would Iikely have difficully sateracing
appropnstely with coworkers aud supervisors and that he would slso have difficulty camploting
askq in o timely mmwr.AnMEﬁomDr.MicbaelMurphym 10-15-09 stated m his opinion
Mr Black had onlly mild levels of imprirment in most fanctional aveas (activities of daily hvivg,

socinlization, conceniration, peraistence and pece)

10-CLEVELAND HRG AD Pase. W23 P=.0U2
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8, Mr. Black has & very limited educatica completing only the 7 or 8% grads, He stated tial he
failed bioth the 7% and the & grades twice. Mr Black also acknowledged thaf he is functionally
iltiterate, He smid he can rexd or write vacy [itle in Boglish, Given his age, physical Imtations
and the extznt of his educationnl deficiencies Mr. Black wonld not be considered a realisic
ceandidate for additional formalized education or waining.

7 At the present time Me Black 13 64 years of age  Genenally in order for such mdividuals to
specesalidly xetun to work there must be littls oz no vocational adjustment, M. Black worked
24 2 Straightening Machine Operatos fiom 1964 to 2002 (be has not performed any sustained
syork activity since 2009), This is the only 19pe of employment perfarmed by the clsimant m the
past 46 years. He is unpble to retam to his past work activities, The skifls he developed wonld
ot tranafer intd other opcupations given the extent of his physical and peychological limitations
M. Black has niever worked in any type of office ot elerical posidon  Therofoze in ordes far Mr
Black to soceessfully rejurn lo sltemats work 1t would require a sigrmilcant amount of vocetionsl

adustment be made by him

8 The fact that Mr Blackas unabfe 1o retorn to his previous work activity, thet his sblls wonld not
transfer 1nto other geeupxiions guven the extent of lus himitations, that o hes a very fimited
education, thet he has difficulty resding or writing in Rnglish, that he s currently §4 vesrs of age,
thet he bas not woirked m 8 yrars and the corrant labor market would Further redugs s

umploysbility,

File Materia] Reviewed—

File matenied reganding Mr, Black was provided for vhis Counselor for review purssant to the
development of & Jabor mazket hecess gvaluation, Provided for revicwr were the following: .

i ICRD Spevislist Report of Dr. R. Scott Krupkm, dated 3-23-10
2. ICRD Specislist Report of Dr. Robest Byrmes, duted 3-23-10.
3 TME of Dr, Mickae! Murphy, dated 10-15-09

4, M8 of Dr. Deaa Erickeon, dated 10-6-09,

S PID Applicatios, dated B<14-09,

6. Psychological Report of Dr Yames Medling, dated 6-14-08.

7 Medicst Report of Dr M P, Patel, dated 6-10-08

Mgdieat Backeroond—

Accordmg to the medical informaton reviswed and informtion abtained from tho claiment Mr. Bleck
sustamned a compenssbla lojury oo October 17, 2000 us ho was yeder one of the machines stitmpting to
sbovel sand, He indicated hae Felt a sudden onset of pain in bis lumbw spine. Initially he was treated
conservatively wath medicatipns, physical Oweapy and pain masagement. When he faled to
demonstrate smprovement Mr Black was referred fo Dr Paupuiti to determing if surgery was & visble
option. Dr Paniguttu felt that singery had some meot bur the olammant was hesitant 10 undergo surgical
intervention M. Black was refermed back to Dr. Sheh for pain mensgement Ho wnderwent an
evalustion from Dr M P Patel, In & reuat doted 6-10-08 Dr. Pate] stafed that over the past cauple

years Mr Black’s symptoms have worssned cauging himto experience difficulty completing even ron-

IC:QLEVELAND HRE AN Paee:l84 R=LO2% 1
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ofher tesponsibilities requived Mr. Black to craw] undeneath the machine and shovel out the sleg. The
claimant stated this was very physseally demending work, I sdditien to sisading snd walking the entire
work day Mr Black had to use toola and [ift materials whuch frequently weighed in gxcess of 75 to 150

Yoeatlons] Aualvale—

All ocoupanons in the Dictionary ¢f Ocoupanonal Tifes so claslisd socording to specifie

fons) traxts  These trelts releted to educationsl development, vocational preparation, aplitudes,
strengths, physical demmands, working conditions, temperaments and nferost of the wocker. Thess trait
profiles were escated by the Depgriment of I and are acoepted as foundation data ju the field, An
indrvidual's teaut profile can be iferred from Tis or her past woak expaticoce aud training, and 13
assumed o bo & tinfmal assessmyent of the individual’s capabiliies Ths it profile is tened ‘pre- .
access” and represents the Jadividpal's profile prlor to the wjury in queation. This epn then be compared .
1o & “post-access™ profile thar takes info connderation tha functional impsiments sriamg out of the
sjury By comparing these two profiles, it is possible to dentify thas jobs that wers avmlehls fnot to !
the injury &nd thoso which remaln avallable to the indvidual subsequent 1o his or ber infury.

Mr Black's Labor Market Access in enclosed sa Appendix A ‘The pre-secesd profile wis based on
tralte exhibited dusing past jobs. The post-iccses profils was modified m the following menner, based
upon the iedical information thatwas reviewed:

“Srength” vaas reduced from heavy to sedenitry,

Reasoning Ability was redused from averege to below averege

Motar Coordinstion wus reduced from average to below sveimpe
WMenual Dextenty was reduced fromn average 10 belew average,
Eye-Band-Fool Coardination wasreduced from avernge to below average
. Prohibuted from ¢limbing and crawding

Reduced ability fo perform balancing, stooping, keeeling or cronching,
Reduced sbihity to perform repehitive reaching.

Tnability to work in extrenes of temperature.

10  Inshifity to work around vibralory equipment

11 Inability to work around dangerous machinésy.

12, Insbiltty to direet the eitions of others,

13 Insbilityto pscform & varety of work actvities

14, Insbility to wok in modersiely stresful eavivonments,

15. Inshility to altam precision tolcrances.

16. Inability to work in closc contact of other indivhduals.

17 Taabllity to make work judgments,

Thwese changes in Mr Black's profile veflect the changes tn hus physical and paycholagical capabintics
resulting from his conditions In light of the mescal information which was provided, Ths peofile was

Ihen compared to the datebase of jobs in the Cleveland SMSA

Y N Y- TN Xy
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Tho prepandecauce of mforuetion reviewed ndicades that M, Blaek 15 experiencing macked physloal
and paychologwal Hrmtatons as & dlccst result of iy eompensshle njury. From o physical standpoint be
would have difficlty meeting the desmands of scdentary work He hag pericipaled in & vanety of
treatments withont experiencing gy aigmficant fmprovement m s fimetional capability  Ths most
recent report fom the ICRID Specjalist Dr Keuplan indicates 1 his opiston e claiment 18 incapable of
sustamed work scibvity. From a psychological perspechive Mr. Black veontld have difficulty perfoeming
more than simple, rouns tasks in & low stresa eovironment with reduced people cantact, limited
peaformance demands snd with few changea in his dally routine. Mr Dlack worked in one job zeting &5
a Steaightealng Machine Operator frora 1964 to 2002, Fhis 1 the only type of work he has performed 10
46 years, He 19 unable o retum & his past work ectivities The skills ke developed vauld sat taansfer
Info other occnpations given the pxtent of his limitetions  Yn addnion, Mr. Black has a vezy limsted
educaflon campletiog anly the 7" grade of school. He has very limited ability to read or write m
Englsh, Given bis current age ¢f 64 he woold not be considered o reatlsti candidate for addttional
formaTized edacation or training, Therefore as a resuit of tese factors snd the current labor ket Mr
Black has experienced & total matithty to pecform substanzial guafisl actviry on & sustained basls

. )

Vocatsonsl Consulignt

—— —— o —
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RECORD OF PROCEEDINGS

claim Number: 09-8516839 cisima Heard 00-B16839
L-ACC- BT -COV
BeN 2092391 Billy G. Rlagk

DILLY & BLACK
6610 LEAR NAGLK RD LOT 124
N RIDGEVIITR OH €4039 3285

nate of injury 10/17/2000 Kiask Kumbar 20003050 1

This matter was heard on 0770172010, beforc Stalf Hearing Officer Roban Nash,
pursuaat to the provisions of R.C. 4121 33(n} (1} ¢n

1¢-2 App ¥or Cocpenaation Of lormanent #otal pisebility filed by injured ¥orker

on 98/14/2009
i1seue 1} Uormpnent Total Daipabilaty

Nolices were mailed to the Injured Worker, the Employax, thoir respective
raprogsenta.ivos and the Administrator of tha Rureau of Horkors*® Compensation not
less thar fourteen {141 days prior to th.s date, and Lhe following were present

al the hearang®

ABDRARANCE FOR TIK INJURED WORKER ¥r U Elzeonr, Kr. B. RBlack, court reporier
AVPEARANCE FOR THE FMPLOYRR Mz M. FParley
AFDEARLNCE PCR TIIE AUMIMISTRATOR. No Appearance

it .8 tre finding of the Btaff Hearing ¢fficer that tkis claim has beon allowed
for: LUMBAR SIRAIN; AGGRAVATION OF DEGEFERATIVE JOINT DISEAUE LUMBAR)
AGGRAVATION OF FRE-BXISTING SRONDYLOLIBIENSTB L5+-81) MAJOR DEPRERSIVE DIFORDER
HINGLE BPYHODE, DISALLOWED: BULGING DIBES AT L3-4 AND 14-53 FOST TRAUMATIC
STREEE DIBORDER.

after full conslderation of the issue it is the order of the staff Fear'ng
Officer that the applicarfon filed 08/14/2003, for permanent. Lotal diaabilily
conpaneation, ba denied Thisg doecision 1s based upon the following faindinge

It 18 the Elnding of the Btaff Hearing Qfficer Lhat Lhe Injuxed Worker is
inefig.ble to raceive permanent total disabirlity p tion b an 2001 ho
L0ox a voluntary rotirement and abandoned the work force.

7he Injured worker eustaincd the instant injury on 10/17/700. Fol lowing ths
injury he received temporary total dipabhilaty componsatica ustil ho Zeturned Lo
work on 127/13/00. When ho xotumncd to wark be had a rsatriction of no liftung
ovor lwenlLy poucds On 12/11/00 ths Injured Worker notified tho Bmployer Lhat
ta intended to takc retlrcnent based on his years of service with the company.
Al Lho bLame the lajured Worker wag f[xfty-six yoars old and been witk the
Rmpluyer thirty cight yoars, There i na med cal gvideace that eny physiclan
adviacd Lho injursd Worker Lo relire as a result of vhe allowed anjuries. The
Injured Worker =aw his treating orthopedist in Januaxy 20035 At that biwe the
11ft ag restricLion wasg increased to fifty pounds dve to groin pain which the
docror stztod was unroiated to tho Injured worker's back condiLion.

The Tajured Worker [ast worked on 2/§/01 and officlelly retirsd on 2/28/01 He
restificd Lhat Fo has ncitber worked nox Tooked for work since a18 ratixement.
2he grLafl llearing Officor £inds that the Injured Worker's xetizement was
vo.untazry Thers .s no medical evidence ithat 1t was induced by the andusizial

EXHIBIT
N T
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Lilaym Womber. 400-816639

imjury There i no evsdenca thal any of his Lreating physicisna advieed him Lo
rotire and oo temporary tolal disability was paid after he stopped working. The
parmanont total disability application indicates that Lhs Injurad Worksr bajan
recelving Socipl Securliiy Nissbility benefits lator in 2001, but the fxle 1a
agilent ag to the basla for those benafits 8ince the Tnjured Worker never looked
for worx afler hie retiremont Fe abandoned Lhe work force Ta thig situakion he
1a eeligible to receive psrmancat total disability compengation. The
spplication is demied.

ryped By wme —— e e e e e —

late Typed- 0771572010 Robsn Hash
Bate Rocesved: -08/19/2¢03 staff Hoaring OLf L cor
rindings Nailed  07/21/2010 B "
feetronieatly snmed by
Robin™ash

— o A o . Attt Srvr | i ACMALY  (mrrt  pmrh CHECES py S ® at

The parties and Tepresentatives 1iat ed below have baen ment this record of
procecdings T you are not an avthofized rcpresantative of oae of tha
partiss, ploase notify the lndustrial Commission

e e m— e ——— ma—— e m—— ——— A bt bt b e i g

83-818839 in Ke  10312-94

Brlly 0 Black Frank L Gallucey Ix L P A
5610 .car Nagis RJ Lot IB4 &% Public 8q 8k¢ 2222

N Ridgeville CX 44039-3285 clevaland Ol £44113-15801
xiak No: 20003050-1 ID No S00-80

park ohie Ind Ing/Park Lrop Forye D ®¥nCompmanagement, Ine, s*+
13/0 Chamborlain Blvd PO Box 884

Conneaul OH 44030-1100 publin OH 43017-6884

7D No  20634-91
Miiligor & Kobil

9150 8 Hrlls Bivd Ste 300
Cleveland O 441473599

™ No  4000-05

s2ePHC  DARF SeCtionwse
30 W Bpring 8t

Columbus Ol 432157264

HC, 1AW DTRECTOR

— g i ol et e Mt bbb . —

NOTH<« THJURED WORKERY, EMPLOYHRS, AND THEIR NULIQRIZED REVRRESENTATIVEE MAY
REVIER THRIK ACTLVF CLATMS INFORMATION THROUGH THE INDUSTRIAL COMMIEBXON WERL
S1TR AY www phigig cum  ONCE ON THE I'CHE PAGZ OF THR WEL SITE, PLKASE CLICK
1 CON AND POLLOW THE INSTRUUTTONS FOK OBTAINING A PAGSWORI)  ONCE ¥OU JIAVR
ODTAINED A PASBRORD, YOU SHOULD BR AULE S0 ACCHIS YOUR ACTIVE SIAIN{8)

PTIDENY Faqe 2 wa/sa

e Byaed fyowg r by Reglirgn
1% Gerv' e Pravieer
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IN THE COURT OF APPEALS OF OHIO

i

TENTH APPELLATE DISTRICT e
SIOCT 2 A2
State ex rel. Billy G. Biack, : CLER: GF CLLRTS
Relator, B
V. : No. 10AP-1168
Industrial Commission of Ohio and : (REGULAR CALENDAR)
Park Ohio Industries, Inc.,

Respondents.

MAGISTRATE'S DECISION
Rendered on October 24, 2011

Plevin & Gallucci, Frank Gallucci, ll, and Bradley E. Elzeer,
Il: Paul W. Flowers Co., L.P.A., and Paul W. Flowers, for

relator. :

Michael DeWine, Attorney General, and Stephen D.
Plymale, for respondent Industrial Commission of Ohio.

Millisor & Nobil Co., L.P.A., Mark E. Snyder, and Nicole H.
Farley, for respondent Park Ohio Industries, Inc.

IN MANDAMUS

In this original action, relator, Billy G. Black, requests a writ of mandamus
ordering respondent Industrial Commission of Ohio ("commission”) to vacate its order
denying him permanent total disability ("PTD") compensation on eligibility grounds, and

to enter an order granting the compensation,
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Findings of Fact:

1. On October 17, 2000, relator injured his lower back while employed as
a press operator for respondent Park Ohio Industries, Inc. ("Park Ohio"), a self-insured
employer under Ohio's workers' compensation laws.

2. The industrial claim (No. 00-816839) is allowed for "lumbar strain,
aggravation of degenerative joint disease lumbar; aggravation of pré-existing
spondylolisthesis L5-S1; major depressive disorder single episode.”

3. On the date of injury, relator was treated at Concentra Medical Centers
by Elizabeth W. Mease, M.D. Dr. Mease diagnosed a "[llumbar [s}train” and placed
relator on “[mlodified activity.” The restrictions were no repetitive lifting over ten
pounds, no pushing/pulling over ten pounds, no squatting or kneeling with aiternate
sitting and standing.

4. On October 19, 2000, relator returned to mddiﬁed duty at Park Ohio
cleaning bathrooms. After a few hours of this modified duty, relator returned to
Concentra Medical Centers and saw Dr. Mease again. On October 19, 2000, Dr.
Mease prescribed "[n]6 activity" and a return follow-up visit.

5. On vaembe‘r 10, 2000, Dr. Mease indicated that relator could return to
work but with restrictions’ of '.ﬁ"O"Te';ieﬁ*t’ive---féftin.g-_,oy-gr.;_ten.fpounés:and no pushing/pulling
over ten pounds. Relator should be sittin;g 75 percent of the time.

6. On November 15, 2000, relator saw orthopedic surgeon Mark A.

Panigutti, M.D., at the referral of Dr. Mease. On November 15, 2000, Dr. Panigutti

wrote:

Billy Black was seen in our office today for evaluation of his
back pain and leg weakness. Billy Black was first seen on
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10/17/2000. Billy Black was last seen on 14/15/2000, His
date of injury was 10/17/2000.

The current diaghoses are:

[One] 847.2 Lumbar Sprain

[Two] 722.52 Degeneration Of Lumbar Or Lumbosacral
Intervertebral Disc.

* %k ¥

Billy Black complained of back pain and leg weakness. Billy
Black had the following objective physical findings of
spondylolisthesis, decreased motion, leg weakness and
aggravation of preexisting condition. Billy Black has a fair
prognosis for improvement. Billy Black has not yet reached
maximal medical improvement because this is the acute
phase.

We are recommending the following treatments:
[One] Continue [physical therapy] at Concentra 2xweek for
4 weeks ' ‘

* % %

Billy Black is unable to perform regular job duties. Billy Black
is unable to return to light or modified job duties. Billy Black
has no other ailments which may limit his recovery. His
dates of disability are from 10/17/2000 to 121122000
(Estimated). The return to full duty work date is 12/13/2000
(Estimated). _

7. On December 11, 2000, relator retumed to see Dr. Panigutti. On that

date, Dr. Panigutti wrote:

Billy Black was seen in our office today for evaluation of his

" back pain.;Billy: Black was first: seshon 10/17/2000. Billy

Black was last seen on 12/11/2000. His date of injury was
10/17/2000.

The current diagnoses are:
[One] 847.2 Lumbar Sprain

[Two] 722.62 Degeneration Of Lumbar Or Lumbosacral
Intervertebral Disc

k k%

LR
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Billy Black complained of back pain. Billy Black had the
following objective physical findings of improved pain, motion
and strength, Billy Black has a good prognosis for
improvement. Billy Black has not yet reached maximal
medical improvement because this is the acute phase.

% % %

Billy Black Is unable to perform regular job duties. Billy Black
is able to return to light or modified job duties with no lift > 20
Ibs. nos stand > 2 hrs for 4 weeks then full duty. Billy Black
has no other ailments which may limit his recovery.. His
dates of disability are from 10/17/2000 to 12/12/2000
(Actual). The return to work date is 12/13/2000 (Actual).

8. Also on December 11, 2000, relator signed a document captioned
“Employee Notice of Intent to Retire." The document lists February 9, 2001 as the
“Nljast [d]ay [w]orked" and February 28, 2001 as the "I/]etirement [d]ate." The document

also lists "55" as the "[rletirement [alge,” based upon relator's February 10, 1946 date of

birth. The document states:

Pursuant to Article 25D (under Retiree Health Care) of the
Labor Agreement, |, Billy S. Black, an hourly employee of
Park Drop Forge, do hereby give 80 (sixty) days notice of my
intent to retire. | understand to be eligible | must be 55 (fifty-
five) years of age and have a minimum of 15 (fifteen) years
of service. '

9. Apparently, on December 13, 2000, relétor returned to modified duty at

Park Ohiio. According: to-relater's- testimony,_.the modified . duty included cleaning

bathrooms and pushing brooms.

10. On January 22, 2001, relator returned to see Dr. Panigutti. On that

déte, Dr. Panigutti wrote:

He comes back today. He still has back pain. He is also
getting some groin pain in his testicle.

On examination foday there is some question of bulging into
the groin.
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Assessment and Plan: This is a gentleman with back pain
with no significant leg pain. He does do heavy work and this
dose [sic] cause his symptoms to Increase. We explained fo
him that his groin pain is unrelated to his back pain and he
may have a hernia and should be checked by his primary
care physician. At this time we will fimit activities and no
lifing greater that [sic] 50 pounds and no work greater than 8
hours for four weeks. We will see him back as needed. ** *

11. On June 6, 2008, at relator's request, he was examined by M.P. Patel,
M.D. In his two-page narrativé report dated June 10, 2008, Dr. Patel concludes:

After reviewing history of accident, clinical course, diagnostic

studies, subjective and objective findings, in my opinion, Mr.

Black with regards to claim number: 00-816839 S|, sprain

lumbar  region,  lumbosacral  spondylosis, ACQ

spondylolisthesis, major depressive disorder, single episode,

has significant physical limitations and is permanently and

totally disabled from engaging into any gainful employment.

12. On June 14, 2008, at relator's request, he was examined by
psychologist James M. Medling, Ph.D. in his five-page narrative report, Dr. Medling
concludes:

'Based upon AMA Guidelines as to the ‘Evaluation of

Permanent Impairment, 5th Edition, it is this examiner's

opinion that his current complaints of Major Depressive

Disorder, Single Episode renders him permanently and

totally disabled from all forms of gainful employment. He can

manage any monies awarded.

13.-On August 14,2009, relator* filed" i :“application - for” PTD
compensation. On the application, relator indicated that he had been receiving Social
Security Disability Benefits since September 2001.

14. On March 23, 2010, at the commission's request, relator was
examined by R. Scott Krupkin, M.D. Dr. Krupkin conducted a physical examination. In
his four-page narrative report, Dr. Krupkin opines that relator has a "20% whole person

impairment” based upon the allowed physical conditions of the claim.
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15. On March 23, 2010, Dr. Krupkin completed a physical strength rating
form on which he indicated by his mark that "[tlhis Injured Worker is incapable of work."

16. On April 21, 2010, pursuant to Ohio Adm.Code 4121-3-34(C)(6), a
staff hearing officer ("SHO") issued a tentative order awarding PTD compensation
beginning June 10, 2008:

* % * [TThe Application for Permanent and Total Disability filed

on 08/14/2009 be GRANTED, This order is based

spegcifically upon the reports of Dr. Krupkin (03/23/2010), Dr.

Patel (06/10/2008) and Dr. Medling (06/14/2008) who found

that the Injured Worker is prevented from returning to

sustained, remunerative employment as a result of the

allowed conditions in the claim. Permanent total disability

compensation is hereby awarded from 06/1 0/2008 and to

continue without suspension unless future facts or -

circumstances should warrant the stopping of the award.
*® %%

(Emphasis sic.)

17. Park O.hié fileda time!y objection to the teﬁtaﬁvé order,

18. On July 1, 2010, another SHO heard relator's PTD application. The
hearing was recorded and transcribed for the record,

19. On direct examination of relator by his counsel, the following
exchange occurred:

Q. Whiat percentage-ofthe-wark-hour,.just ballpark it, were
you on your feet? ‘ L .

A. The bigges’c part of it; biggest part of it.

Q. Okay.

A. | struggled all day long. Sometimes Pd sneak off
somewhere and try to hide and sit down. But if they caught
me doin' that, then | was infrouble so . ..

Q. And i looks like you took a retirement in February 2001.
Why was that? You were only 56 years old.
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A. Well, 1 was just in too much pain at the time, and |
couldn't maintain my job that they expected me to there.

Q. After they found that out, at any time did they offer you a
sitting job in the office?. : .

A. No. There was never no sit-down jobs.
Q. The company just doesn't have it, | would imagine?

(Tr. 6-7.)

20. On cross-examination of relator by Park Ohio's counsel, the following

exchange occurred: oy

Q. After your retirement, did you apply for Social Security
henefits?

A. Yes, | did.
Q. And when was that?

A. Oh, it was a while after | was off work that i applied for it.
1 don't recall exactly how long it was.

Q. What were the reasons you sought the Social Security?

A. Well, because of the - - my condition, my back congdition.
| wasn't able to, you know, perform things around the house
or do things that | needed to do. And someone suggested to
me | go to Social Security. So | went to Social Security and
they approved me, you know.

Q.. Was your-back the sole reason that you:wefe' dwaided - -
Social Security disability? Were there any other conditions?

A. | think they might have considered my background in not
being able to read and write and different things like that,
you know,

L

Q. And after your retirement in February of 2001, did you -
ever seek any vocational training?

A. No, no.
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(Tr. 14-17.)

Q. Have you ever enrolled in a literacy program?
A. No.

Q. Have yéu ever attempted - - | understand you haven't
obtained your GED, but have you ever attempted?

A. I'm not hearing with them talking.

L

Q. I'm sorry. | understand that you do not have a GED, but
did you ever attempt to get a GED?

A. No. I'never thought | was able to do anything like that,”

you know.

Q. Would you be interested in vocational training?

A. | don't think it would do me any good. | - - you know,
when | went to school, | mean, | doubled up on the years
that | went there. And | wasn't able to learn, so I don't go - - i
don't figure after all these years I'm going to be able to learn
anything either..So along those lines . . . B

[Park Ohio's counsel] | have no further questioﬁs.

HEARING OFFICER: | have just a couple. Mr. Black, did you
work anywhere after you left Park Drop Forge? :

[Relator] No, ma'am.
HEARING OFFfCER: Did you took for work anywhere?

[Relator]- No; ma'am.

21. Following the July 1, 2010 hearing, the SHO issued an order denying

the PTD application on eligibility grounds. The SHO's order of July 1, 2010 explains:

It is the finding of the Staff Hearing Officer that the Injured
Worker is ineligible to receive permanent total disability
compensation because in 2001 he took a voluntary
retirement and abandoned the work force.
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action.

- Worker's back condition. - -

The injured Worker sustained the instant injury on 10/17/00.
Following the injury he received temporary total disability
compensation until he returned to work on 12/13/00. When
he returned to work he had a restriction of no lifting over
twenty -pounds. On 12/11/00 the Injured Worker nofified the
Employer that he intended to take retirement-based on his
years of service with the company. At the time the Injured
Worker was fifty-six years old and [had] been with the
Employer thirty-eight years. There is no medical evidence
that any physician advised the Injured Worker to retire as a
result of the allowed injuries. The Injured Worker saw his
treating orthopedist in January 2001. At that time the lifting
restriction was increased to fifty pounds due to groin pain
which the doctor stated was unrelated to the Injured

The Injured Worker last worked on 2/9/01 and officially
retired on 2/28/01. He testified that he has neither worked
nor looked for work since his retirement. The Staff Hearing
Officer finds that the Injured Worker's retirement was
voluntary. There is no medical evidence that it was induced
by the industrial injury. There is no evidence that any of his
treating physicians advised him to retire and no temporary
total disability was paid after he stopped working. The
permanent tofal disability application indicates that the
Injured Worker began receiving Social Security Disability
penefits later in 2001, but the file is silent as to the basis for
those benefits. Since the Injured Worker never looked for
work after his retirement he abandoned the work force. In
this situation he is ineligible to receive permanent total
disability compensation. The application is denied.

29 On December 20, 2010, relator, Billy G. Black, filed this mandamus

a G
5]

Conclusions of Law:

The main issue is whether the commission abused its discretion in

determining that relator's job abandonment at Park Ohio was not induced by the allowed

conditions of the industrial claim.

Finding an abuse of discretion, it is the magistrate's decision that this court

issue a writ of mandamus, as more fully explained below.
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Ohio Adm.Code 4121-3-34(D) sets forth the commission's guidelines for
the adjudication of PTD applications. Ohio Adm.Code 4121-3-34(D)(1)(d) states:

If, after hearing, the adjudicator finds that the injured worker
voluntarily removed himself from the work force, the injured
worker shall be found not to be-permanently and totally
disabled. I evidence of voluntary removal or retirement is
brought into issue, the adjudicator shall consider evidence
that is submitied of the injured worker's medical condition at
or near the time of removal/retirement.

Paragraph two of the syllabus of State ex rel Baker Material Handling
Corp. v. Indus. Comm. (1994), 69 Ohio St.3d 202, states:"

An employee who retires prior to becoming permanently and
totally disabled is precluded from eligibility for permanent
total disability compensation only if the retirement is
voluntary and constitutes an abandonment of the entire job
market. ** * :

In State ex rel. Garrison v. Indus. Comm., 10th Dist. No. 08AP-419, 2009-
Ohio-2898, 1154, this court, speaking through its magistrate, states:

The case law indicates that a two-step analysis is involved in
the detefmination of whether a. claimant has voluntarily
removed himself from the workforce prior to becoming PTD
such that a PTD award is precluded. The first step requires
the commission to determine whether the retirement or job
departure was voluntary or involuntary. If the commission
determines that the job deparfure was involuntary, the
inquiry ends. If, however, the job departure is determined to
be voluntary,.. he, commission must consider additional
evidence to determine whether the job -departure fis.an- -
abandonment of the workforce in addition fo an

abandonment of the job. Stafe ex rel. Ohio Dept. of Transp.

v. Indus. Comm., Franklin App. No. 08AP-303, .2009-Ohio-

700.

In Stafe ex rel. Rockwell Internatl. v. Indus. Comm. (1988}, 40 Ohio St.3d
44, 48, the court expanded eligibility for temporary total disability compensation by

expanding the defnition of an involuntary abandonment of employment:
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Neither [State ex rel. Ashcraft v. Indus. Comm. (1987), 34
Ohio St.3d 42] nor [State ex rel. Jones & Laughlin Steel
Corp. v. Indus. Comm. (1985), 29 Ohio App.3d 145] states
that any abandonment of employment precludes payment of
temporary total disability compensation; they provide that
only voluntary abandonment preciudes it. While a distinction
between voluntary and involuntary abandonment was
contemplated, the terms until today have remained

undefined. We find that a proper analysis must look beyond .

the mere volitional nature of a claimant's departure. The
analysis must also consider the reason underlying the
claimant's decision to retire. We hold that where a claimant's
retirement is causally related to his injury, the retirement is

not "voluntary" so as to preciude eligibility for temporary total '
- disability compensation. Co e T

(Emphasis sic.)

11

In Stafe ex rel. Mid-Ohio Wood Prads., Inc. v. Indus. Comm., 10th Dist.

No. 07AP-478, 2008-Ohio-2453, this court held that an injury-induced job abandonment

under Rockwell can be supported by the claimant's hearing testimony: -

Id. at §[18.

We have carefully reviewed the cases that the magistrate
cites in his decision, and we find nothing in them that holds
that there must be objective medical evidence corroborating
a claimant's testimony regarding his motivation for
abandonment of his employment. On the contrary, as noted
hereinabove, the commission must make a factual
determination, based upon all of the surrounding
circumstances, whether the motivation for the claimant's
departure was, in whole or in part, the allowed conditions for
which the claimant has already discharged his burden of

proof. Here, the commission did so; and-did‘ fiot abiise’ifs ~

discretion ih craditing the claimant's testimony, particularly in

light of the office notes from Drs. Bennington, Eliis, and

Dyer, which indicate that the claimant reported suffering
severe, constant back pain since the date of injury. * * *

Ané!ysis begins with the observation that on December 11, 2000, the date

relator executed his "Employes Notice of Intent to Retire,” he also visited Dr. Panigutti.

Dr. Panigutti found that relator was "unable fo perform regular job duties," but that he "is
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able to return to light or modified job duties" with specified restrictions. The restrictions
were to.last for a four-week period.

Undisputediy, there is no evidence in the record that Dr. Panigutti, or any
other doctor, ever advised .relator to refire or to abandon his job at Park Ohio.
Nevertheless, Dr. Panigutti's December 11, 2000 office note is indeed medical evidence
that relator's decision to retire could have been induced by the industrial injury. |

Given that Dr. Panigutti's December 11, 2000 office note is medical
evidence upon which the commisgion could havé relied-in determining whether the job
abandonment was injury induced, it is clearly inaccurate for the commission, through its
SHO, to declare "[here is no medical evidence that it was induced by the industrial
injury."

Moreovér, ‘when ﬂ;e SHO's order twice states there is no medical
evidence that a physician advised relator to retire as a result of the allowed conditions, it
is strongly suggested that the lack of such evidence was determinative, if not required,
for relato.r to show that his job abandonment was injury induced. There is no such
requirement. ‘

Of course, the commission was not required to accept relator's hearing
testimony &t face value-and, on that basis, conclude that the industrial injury motivated
relator's decision to fetire from his job at Pgrk Ohio. But the commiésion cannot
misconstrue the medical evidence of record nor seemingly set forth a requirement for
relator to meet that is not in accordance with law.

Accordingly, for all the above reasons, it is the magistrate's c{gcision that
this court issue a writ of mandamus ordering the commission to vacate the SHO's order

of July 1, 2010 and, in a manner consistent with the magistrate’s decision, enter a new
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order that properly determines relator's efigibility for PTD compensation and, in the
event relator is found fo be eligible, adjudicates the PTD abplication on its merits.
KENNETH W. MACKE ~
MAGISTRATE

.

NOTICE TO THE PARTIES
. R .. (o

Civ.R. 53(D)(3)(a)(ili) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated as

a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(il), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 63(D)(3)(b).
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OBJECTIONS TO DECISION OF MAGISTRATE

Respondent Park Ohio Industries, Inc. (hereinafter “Park Ohio”) hereby objects to
the Magistrate’s Decision filed October 24, 2011, for the following reasons:

1. The Magistrate erred in failing to allow the Industrial Commission of Ohio
discretion in making the factual determination whether Relatot’s retirement was
voluntary or involuntary; and

2. The Magistrate erred in holding that the Industrial Commission of Ohio
abused its discretion in determining that Relator’s job abandonment at Park Ohio was not
induced by the allowed conditions of the Industrial claim by failing to apply the correct
standard to determine whether there was some evidence to support the Commission’s
ordet. -

1. The Magistrate erred in failing to allow the Industrial Commission of Ohio

discretion in _making the factual determination _whether claimant’s

retirement was voluntary or inyvoluntary,

The voluntary nature of a claimant’s abandonment of employment is a factual
question that revolves around the claimant’s intent at the time he/she retired. (See State
ex rel. Williams v. Coca-Cola ENT, Inc., Franklin App. No. 04AP-1270, 2005 Ohio
5085, at 1 9). The Supreme Court of Ohio has directed that the presence of such intent fo
retire is a factual question for the Commission to determine. (See State ex rel.
Dz'versiteéh Jen. Plastic Film Div. v. Indus. Comm. (1989), 45 Ohio St. 3d 381, 383, 544
NE 2d 677). The Tenth Appellate District Court has held that it is within the
Commission’s discretion to credit or discredit a claimant’s testimony that his/her
motivation for the departure from the job was based upon the allowed conditions, as the

Commission is the sole evaluator of credibility. (See State ex rel. Mid-Ohio Wood
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Products, Inc. v. Indus. Comm., Franklin App. No. 07AP-478, 2008 Ohio 2453, at § 18).
In Mid-Ohio Wood Products the Court stated that “the Commission must make a factual
determination, based upon all the sutrounding circumstances, whether the motivation for
the claitnaﬁt’s departure was, in whole or in part, the allowed conditions for which the
claimant has alteady discharged his burden of proof” (Id,, at 9§ 18). Furthermore, the
Tenth Appellate Disfrict Coutt stated that it gives high deference to the Commission in
making credibility and factual determinations, as tequired by the standard of review.
(See Ford Motor Company, Relator v. Industrial Commission of Ohio and Veada R. Irby,
Franklin App. No. 08AP-218, 2008 Ohio 6517, at | 6).

In the instant case, the Magistrate correctly lays out the two step analysis involved
in the determination of whether a claimant had voluntarily removed himself from the
workforce prior to becoming PTD, such that a'PTD award is precluded. The first step'
requires the Commission to determine whether the retirement or job departure was
voluntary or involuntary. If the job departure is determined to be voluntary by the
Commission, the Commission must consider additional evidence to determine whether
the job departure is an abandonment of the workforce in addition to an abandonment of
the job. (See Magisirate’s Decision on p. 10 quoting State ex rel. Garrison v. Indus.
Comm., Tenth App. No. 08AP-419, 2009-Chio-2898, § 54). However, the Magistrate
failed to recognize that the Staff Hearing Officer (“SHO”) performed the required two
step analysis. As the SHO’s order of July 1, 2010 explained, the Staff Hearing Officer
found that the injured worker’s retitement was voluntary, thus completing step one of the
analysis. The Staff Hearing Officer further explained that she considered the additional

evidence presented to determine whether the job departure was an abandonment of the
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workforce in addition to an abandonment of the job. Specifically, the Staff Hearing
Officer pointed to the December 11, 2000 medical record of Dr. Panigutti, the December
11, 2000 document captioned “Employee Notice of Intent 0 Retire,” and the claimant’s
own testimony at hearing. Thus, the step two of the analysis was completed by the Staff
Hearing Officer.

In addition, the Magistrate abused his discretion by placing his own evaluation of
the evidence ahead of the Commission. Credibility is the sole province of the Industrial
Commission Hearing Officer. The SHO chose not to credit the Relator’s testimony
regarding the reason for his retirement. Additionally, the Magistrate noted that Dr.
Panigutti’s December 11, 2000 office note is medical evidence upon which the
Commission could have relied upon in determining whether the job abandonment was
injury induced. However, the SHO chose not to credit this evidence, which was within
the purview of the SHO to determine. In doing so, the Magistrate supplanted his opinion
over that of the Commission, committing reversible error.

In Ford Motor Company, supa, the Commission relicd upon the claimant’s
testimony and office note from Dr. Jolson to determine that the claimant’s retirement was
involuntary. Jd. at § 4. Ford argued that the office note was not persuasive because Dr.
Jolson never recommended that the claimant retire or suggested that she was unable to
perform her duties, Jd. The Court rejected Ford’s argument and indicated that the
Commission could have relied upon Dr. Jolson’s office notes to support claimant’s
testimony. Id. at ] 6. Similarly, in the instant case, there was no evidence in the record

that Dr. Panigutti, or any other doctor, ever advised relator to retire or abandon his job at
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Park Ohio. While the SHO could have relied upon Dr. Panigutti’s December 11, 2000
office note, she chose not to, which was in the discretion of the Commission.

The Magistrate’s Decision accused the Commission of establishing a requirement
that is contrary to the decision in Mid-Ohio Wood Products. In that decision, the Court
held that there is nothing that requires there fo be objective medical evidence
corroborating a claimant’s testimony regarding his/her motivation for abandonment of
employment. Supra § 18. By insinuating that he would have relied upon Dr. Panigutti’s
December 11, 2000 office note, the Magistrate again usurped the discretion of the
Commission to interpret the evidence. The SHO’s statement that there was no medical
evidence that a physician advised relator to retire as a result of the allowed conditions
was additional support for the conclusion that the Relator was not retiring due to his
injuries but rather that the retirement was voluntaty.

2. - The Magistrate erred in holding that the Industrial Commission of
Ohio__abused its discretion in _determining _that relator’s iob

abandonment at Park Ohio was not induced by the allowed conditions
of the Industrial claim by failing to apply the correct standard to

determine whether there was _some evidence to_support the
Commission’s order. '

The determination of disputed factual situations is within the final jurisdiction of
the Commission and subject to correction by mandamus upon a showing of an abuse of
discretion. (See State ex rel. Allied Wheel Products, Inc.v. Indus. Comm. (1956), 166
Ohio St. 47). There is no abuse of discretion, however, where the record contains some
evidence to support the Commission’s decision, (See State ex rel. Burley v. Coil
Packing, Inc. (1987), 31 Ohio St. 3d 18). Where the record contains some evidence to
support the Commission’s findings, there has been no abuse of discretion and mandamus

is not appropriate. (State ex rel. Lewis v. Diamond Foundry Co. (1987), 29 Ohio St. 3d

Appx. 53



56). Furthermore, questions of credibility in the weight to be given evidence ate clearly
within the discretion of the Commission as fact finder. (State ex rel. Teece v. Indus.
Comum. (1981), 68 Ohio St. 2d 165).

The voluntary nature of any claimant’s departure from the workforce or
abandonment is a factual question which centers around the claimant’s intent at the time
of retirement. In State ex rel. Diversitech Jen Plastic Film Division v. Indus. Comm.
(1989), 45 Ohio St. 3d 381, the Supreme Court of Ohio stated that consideration must be
given to all relevant circumstances existing at the time of the alleged abandonment.
Further, the Court stated that the termination of such intent is a factual question which
must be determined by the Commission, Id. at p. 383.

In the instant case, the Relator was seen by Dr. Panigutti on December 11, 2600
and was released to return to work with restrictions on December 13, 2000. After
receiving his slip to return to work, but before actually returning to work, the Relator
submitted his Notice of Intent to Retire effective February 28, 2001. The Relator did in
fact return to work on December 13, 2000 and worked until February 9, 2601. The
Relator’s Notice of Intent to Retire indicated that he was eligible to retire because he was
at least fifty-five (55) years of age and had a minimum of fifteen (15) years of service.
The notice did not include any reference to disability, The claimant’s testimony at
hearing, as well as the Notice of Intent to Retire, constituted some evidence upon which
the Commission could conclude that the Relator’s retirement was voluntary.

In Ford Motor Company, supra, the Commission relied upon claimant’s
testimony that she took early retirement because she was eligible and because the

symptoms from her allowed conditions interfered with her ability to continue to work.
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Supra at | 31. Conversely, in this case, the Commission held that the Relator’s
retirerent was voluntary and was not related to the allowed conditions in the claim. In
Ford, the Court noted that the determination whether a claimant’s retirement was
sufficiently related to the allowed conditions was a factual determination that should not
bo reweighed in a mandamus action. Supra at § 35. In the instant cass, the Magistrate’s
reference to the hearing transcript and the claimant’s testimony that his symptoms forced
him to retire and precluded him from working indicates that the Magistrate was weighing
a factual determination that was contrary to that of the trier of fact. By doing so, the
Magistrate again committed reversible error.

The Relator was injured on October 17, 2000 and returned to work less than two
(2) months later on December 13, 2000. Prior to returning to work, the claimant filed his
Notice of Intent to Retire. The Relator was able to work from December 13, 2000 to
February 9, 2001. During that time, the claimant’s physical condition improved and his
restrictions were modified to allow for increased lifting. Nevertheless, the Relator
officially retired on February 28, 2001, Given the timing of the retirement, the written
Notice of Intent to Retire and the Relator’s testimony over nine (9) years later, the
Commission had some evidence upon which to base its decision that the Relator’s

retirement was voluntary.

CONCLUSION

The Magistrate erred when he held that the Commission abused its discretion in
determining that Relator’s job abandonment at Park Ohio was not induced by the allowed
conditions in the industrial claim. The Magistrate failed to give deference to the

Commission’s discretion to determine whether the Relator’s retirement was voluntary ox
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involuntary, Further, the Magistrate erred by failing to acknowledge that some evidence
existed for the Commission’s decision to determine that the Relator’s retirement was
voluntary, thus precluding permanent total disability benefits.

Respondent Park Ohio Industries respectfully requests oral argument before the

Coutt of Appeals.

Respectfully submitted, |

/¥ <

Jas6n M. Baasten (0071027)

atk B. Snyder (0070127)
Nicole H. Fatley (0076822)
Millisor & Nobil Co., L.P.A.
9150 South Hills Blvd., Suite 300
Cleveland, Ohio 44147
Phone: (440) 838-8800

. Fax: (440) 838-8805

Counsel for Respondent
Park Ohio Industries, Inc.
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Pursuant to Civ.R. 53(E)(3) and Loc.R, 12(M)(3), Respondent, Industrial Commission of
Ohio (“commission™), objects to the October 24, 2011, decision of the Magistrate,. The
commission objects to the Magistrate’s conclusion of law that fails fo defer to the commmission as
fact finder and recommends issuing a writ of mandamus on a “possiblé” alternative reading of

the treating physician’s office note. A memorandum in support follows.

MEMORANDUM IN SUPPORT

Introduction

This is a workets’ compensation case brought by Relator, Billy Black (“Black™), to
challenge an order the commission which denied his request for permanent total disability
(“PTD”) compensation. The rationale for the final order denying PTD compensation was that
Black had voluntarily retired and abandoned the work force, thereby barring his receipt of PTD

compensation in his claim for the injury he sustained on October 17, 2000.

Black filed the instant mandamus action asking the court to reweigh and re-evaluate
evidence concerning the circumstances that led to his retirement. After being released to light
duty work on December 11, 2000, and before actually returning to work, Black filed a notice of
intent to retire from Respondent, Park Ohio Industries, Inc. (“Park Ohio™), on February 28, 2001.
Under the facts presented, the commission’s decision denying PTD compensation is legally

justified and is not subject to revocation by the issuance of an extraordinary writ.

Statement of Facts

Black sustained a back injury on October 17, 2000, while working for Park Ohio. His
claim was allowed initially for lumbar strain, aggravation of pre-existing lumbar degenerative

joint disease, and aggravation of pre-existing spondylolisthesis L5-S1. Stipulated Record at 32,
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hereinafter “S. #” On May 7, 2008, his claim was additionally allowed for major depressive
disorder, single episode. 1d. On August 14, 2009, he applied for PTD compensation (S. 109).

On the day of his injury, Black received medical treatment from Elizabeth Mease, M.D.
Supplemental Stipulation of Evidence at 111-113, hereinafter “SS. #. He was placed on several
restrictions for his return fo work: no repetitive lifting over 10 pounds, no pushing/pulling over
10 pounds of force, no squatting/kneeling, and alternate sitting/standing. 1d. Black retumned to
work October 19, 2000, was assigned to clean restrooms, and returned to ‘Dr. Mease in pain that
day. Id. Dr. Mease prescribed no activity and scheduled a return visit for an evaluation (SS.
114). On November 10, 2000, Dr. Mease gave Black a restricted return to work (no bending, no
repetitive lifting over 10 pounds, no pushing/pulling over 10 pounds of force, and sitting 75% of
the time) and referred him to Mark Panigutti, M.D., an orthopedic surgeon (SS. 115-116).

On Novgmber 15, 2000, Dr. Panigutti saw Black and opined the claimant was “unable to
return to light or modified job duties,” indicating “dates of disability from 10/17/2000 to
12/12/2000 (Estimated)” with a “return to full duty work” on “12/13/2000 (Estimated)” (SS.
116). On December 11, 2000, Dr. Panigutti saw Black again and opined he was “unable fo
perform regular job duties,” but could “return to light or modified job duties with no lift > 20 1bs,
no stand > 2hrs for 4 weeks then full duty” (SS. 117). (Emphasis added.) Dr. Panigutti gave
Black disability dates “from 10/17/2000 to 12/12/2000 (Actual)” and a “refurn to work date” of
«12/13/2000 (Actual)” (SS. 117). (Emphasis added.)

On December 11, 2000, before his return to work, Black executed an “EMPLOYEE
NOTICE OF INTENT TO RETIRE” giving 60 days notice of his intent to retire from Park Ohio
on February 28, 2001 (S. 60). Black “returned to work with Park Ohio in December of 2000,”

“cleaning the bathrooms and pushing brooms and doing . . . whatever they could find for” him
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(S. 71). Black went back to Dr. Panigutti on January 22, 2001, complaining of “back pain” and
“groin pain in his testicle” (SS. 118). Dr. Panigutti told Black the groin pain was “unrelated to
his back pain® and placed him on restrictions: “no lifiing greater than 50 pounds and no work
greater than 8 hours for four weeks” (SS. 118). (Emphasis added.) Black last worked February
9, 2001, and his official retirement from Park Ohio commenced on February 28, 2001 (S. 60,
72-73),

After retiring, Black received Social Security Disability (“SSD™) in September, 2001 (S.
2 and 74). During the administrative hearing, Black failed to introduce corroborating evidence to
support his assertion that he received SSD solely because of his back (S.74). Prior to applying
for SSD. Black had “a long history of gastroesophageal reflux, elevated cholesterol, heart
disease, and hypertension,” he had “had angioplasty in the late 1990s,” and he had “a remote
history of a right knee medial meniscectomy ‘.. nose surgery and kidney stones” (S. 22 and 90-
91). More recently, he “has been diagnosed with lung disease, chronic obstructive pulmonary
disease, and emphysema.” Id.

A Staff Hearing Officer (“SHO”) of the commission heard Black’s PTD application on
July 1, 2010 (S. 109). On direct examination, Black claimed he “took a retirement in February
2001” from Park Ohio because he “was in too much pain at the time, and . . . couldn’t maintain
my job (S. 67). On cross-examination, Black admitted February 9, 2001, was the last day he
worked and his retirement was effective February 28, 2001 (8. 72-73). He admitted he never
sought temporary total disability (“TTD”) compensation from Park Ohio after he retired (8. 73),
but he did apply for and receive SSD; moreover, he suffers from a number of medical conditions
not involving his back (S. 74-75). He admitted that since his retirement in February, 2001, he

has never sought vocational training, enrolled in a literacy program, or attempted to get a GED
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(S. 75-76). Finally, he admitted he had neither looked for work nor worked anywhere since his
retirement from Park Ohio (8.76-77).

The SHO denied Black’s PTD application, concluding “the Injured Worker is ineligible
to receive permanent total disability compensation because in 2001 he took a voluntary
retirement and abandoned the work force” (8. 109). In support of this conclusion of law, the
SHO makes the following findings of fact (8. 109-110):

1. Black received TTD “until he returned to work on 12/13/00.”

2. “On 12/11/00,” he notified the employer “he intended to take retirement” based on his
age and 38 years of experience with the company.

3. He “last worked on 2/9/01 and officially retired on 2/28/01.°

4. No TTD “was paid after he stopped working.”

5. No medical evidence indicates that the retirement “was induced by the industrial
injury” or that “any of his treating physicians advised him to retire.”

6. The January, 2001, restrictions from the treating orthopedist were “due to groin pain .
.. unrelated to the Injured Worker’s back condition.”

7. Black started receiving SSD “benefits later in 2001” but did not document the basis
for the award,

8. The “Injured Worker never looked for work after his retirement.”

Black filed this mandamus case to chailenge the denial of PTD compensation.

Objection to the Magistrate’s Conclusion of Law

The commission objects to statements in the Magistrate’s Conclusions of Law made on
page 12 of the decision. The Magistrate erroneously concludes: “Dr, Panigutti's December 11,
2000 office note is indeed medical evidence that relator's decision to retire could have been

induced by the industrial injury.” (Magistrate’s Decision, page 12.) Then the Magist}ate
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erroneously finds “the commission . . . misconstrue[d] the medical evidence of record . . .7 Id.
The Magistrate unnecessarily interprets the office note rather than applying a plain reading as the
SHO did.
Magistrate notes in paragraph 7 of his Finding of Facts, the office note in question states:
Billy Black complained of back pain. Billy Black had the following objective
physical findings of improved pain, motion and strength. Billy Black has a good

prognosis for improvement, Billy Black has not yet reached maximal medical

improvement because this is the acute phase.
¥ ¥k ¥

Billy Black is unable to perform regular job duties. Billy Black is able to return to

light or modified job duties with no lift> 20 1bs. nos stand> 2 hrs for 4 weeks then

full duty. Billy Black has no other ailments which may limit his recovery. His

dates of disability are from 10/17/2000 to 12/ 12/2000 (Actual). The return to

work date is 12/13/2000 (Actual).

(Magistrate’s Decision, page 4).

The commission did not misconstrue the medical evidence. The December 11, 2000,
office note is some evidence indicating that Black’s retirement was voluntary and not premised
on his industrial injury. The commission’s consideration of this office note complies with Ohio
Adm.Code 4121-3-34(D)(1)(d), which requires the commission to “consider evidence that is
submitted of the injured worker’s medical condition at or near the time of removal/retirement.”
The Magistrate construes Dr. Panigutti's December 11, 2000, office note as evidence that Black’s
retirement “could have been induced by the industrial injury.” In reviewing the enﬁre note, Dr.
Panigutti does not state that Black is prevented from returning to work, but finds he is improving
and needs treatment.

The Magistrate’s assessment of Dr. Panigutti’s office note does not warrani a
recommendation to issue a writ. The commission is the “exclusive evaluator of disability,” and

its decisions are deemed to be final. Sfate ex rel. Moss v. Indus. Comm, (1996), 75 OhioSt.3d

414, 416. The “commission is the exclusive evaluator of weight and credibility” of the evidence

5
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presented fo it. (Emphasis added.) State ex rel. Athey v. Indus. Comm. (2000}, 89 Ohio St.3d 473,
475. Where the record contains some evidence to support the commission’s findings, no abuse
of discretion has occurred and a writ of mandamus is inappropriate. Sfate ex rel. Lewis v.
Dia;ifond Foundry Co. (1987), 29 Ohio St3d 56 As long as some evidence before the
commission supports an order challenged in mandamus, courts will not overturn the decision.
Stare ex rel. Stephenson v. Indus. Comm. (1987). 31 Ohio St.3d 167, 170.
Conclusion

The Magistrate’s Decision fails to defer to the commission as fasct finder and substitutes a
strained reading of an office note for the commission’s common sense, plain reading.
Accordingly, the Court should uphold the respondents’ objections to the Magistrate’s Decision
and deny the relator’s prayer fora wrft of mandamus.

Respectfully submitted,

MICHAEL DEWINE
Ohio Attorney General

STEP%EN D. PLYMALE ((033013)

Assistant Attorney General

Workers' Compensation Section

150 East Gay Street, 22™ Floor

Columbus, Ohio 43215-3130
614-466-6696; 614-752-2538 - Fax
stephen,plymale@ohioattorneygeneral.gov

Counsel for Respondent,
Industrial Commission of Ohio
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PLEVIN & GALLUCCI MILLISOR & NOBIL CO.,LP.A.
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Terminal Tower, 35 Floor
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Counsel for Relator,

Billy G. Black
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT LN 12 PHpg: g

N 13T

State ex rel. Billy G. Black,
Relator,
Y. , : No. 10AP-1168

Industrial Commission of Ohio and : (REGULAR CALENDAR)
Park Ohio Industries, Inc,,

Respondents.

DECISION
Rendered on June 12, 2012

Plevin & Gallucei, Frank Gallucei, i, and Bradley E.
Elzeer, I; Paul W. Flowers Co., L.P.A,, and Paul W. Flowers,
for relator.

Michael DeWine, Attorney General, and Stephen D. Plymale,
for respondent Industrial Commission of Ohio.

Millisor & Nobil Co., L.P.A., Mark E. Snyder, and Nicole H.
Farley, for respondent Park Ohio Industries, Inc.

IN MANDAMUS
'ON OBJECTIONS TO THE MAGISTRATE'S DECISION

CONNOR, J.

{§1} Relator, Billy G. Black, brings this original action seeking a writ of
mandamus ordering respondent Industrial Commission of Chio ("commission”) to vacate
its order denying him permanent total disability ("PTD") compensation on eligibility
grounds, and to enter an order granting the compensation.
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{42} Pursuant to Civ.R. 53 and Loc.R. 12(M) of the Tenth District Court of
Appeals, this matter was referred to a magistrate, who has rendered a decision and
recommendation that includes findings of fact and conclusions of law, which is appended
to this decision.

{93} In his decision, the magistrate recommended that we grant a writ of
mandamus ordering the commission to vacate the staff hearing officer's ("SHO") July 1,
2010 order and, in a manner consistent with the magistrate's decision, enter & new order
that: (1) properly determines relator's eligibility for PTD compensation, and (2) if relator
is found to be eligible, adjudicates the PTD application on its merits. Both the
commission and relator's employer, Park Ohio Industries, Inc. ("Park Ohio™) have filed
objections to the magistrate’s decision, and the matter is now before the court for our
independent review. For the reasons that follow, we overrule all objections and adopt the
magistrate's recommendation to grant a writ of mandamus.

$§4} Park Ohio filed the following chjections:

1. The Magistrate erred in failing to allow the Industrial
Commission of Ohio discretion in making the factual
determination whether [relator's] retirement was voluntary or
involuntary.

2, The Magistrate erred in holding that the Industrial
Commission of Ohio abused its discretion in determining that
relator’s job abandonment at Park Ohio was not induced by
the allowed conditions of the Industrial claim by failing to
apply the correct standard to determine whether there was
some evidence to support the Commission’s order.

{45} Additionally, the commission objected asserting that the magistrate

erraneously concluded that:

[L] Dr. Panigutti's December 11, 2000 office note is indeed
medical evidence that relator's decision to retire could have
been induced by the industrial injury.

[1L.] [The commission[] misconstrued the medical evidence
of record(].

{§6] Because they are interrelated, we will address Park Ohio's and the
commission's objections together.
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7} On October 17, 2000, relator injured his lower back while employed as a
press operator for Park Ohio. That same day, Elizabeth W. Mease, M.D. ("Dr. Mease")
treated relator and diagnosed him with lumbar strain, placing him on modified activity
with the restrictions of no repetitive lifting over ten pounds, no pushing/pulling over ten
pounds, and no squatting or kneeling with alternate sitting and standing. On October 19,
2000, relator returned to work for the modified duty of cleaning bathrooms. However,
after a few hours, relator returned to Dr. Mease and she prescribed no activity and a
follow-up visit. Further, Dr. Mease indicated that relator could return to work on
November 10, 2000, with restrictions of no repetitive lifting over ten pounds, no
pushing/pulling over ten pounds, and that relator should be sitting 75 percent of the time.

{48} At the referral of Dr. Mease, relator saw orthopedic surgeon Mark A.
Panigutti, M.D. ("Dr. Panigutti"). On November 15, 2000, Dr. Panigutti wrote an office
note stating: |

Billy Black was seen in our office today for evaluation of his
back pain and leg weakness. Billy Black was first geen on
10/17/2000. Billy Black was last seen on 11/15/2000. His
date of injury was 10/17/2000.

The current diagnoses are:

1. 847.2 Lumbar Sprain

2. 722.52 Degeneration Of Lumbar Or Lumbosacral
Intervertebral Disc

= 5%

Billy Black complained of back pain and leg weakness. Billy
Black had the following objective physical findings of
spondylolisthesis, decreased motion, leg weakness and
aggravation of preexisting condition. Billy Black has a fair
prognosis for improvement. Billy Black has not yet reached
m;:i:zal medical improvement because this is the acute
p

We are recommending the following treatments:
1. E:ntinue [physical therapy] at Concentra axweek for 4
wee

L X R J
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Billy Black is unable to perform regular job duties. Billy
Black is unable to return to light or modified job duties. Billy
Black has no other ailments which may limit his recovery.
His dates of disability are from 10/17/2000 to 12/12/2000
(Estimated). The return to full duty work date is 12/13/2000
(Estimated).

On December 11, 2000, Dr. Panigutti wrote, in pertinent part, that:

Billy Black is unable to perform regular job duties. Billy Black
is able to return to light or modified job duties with no lift >
20 Ibs, nos [sic] stand > 2 hrs for 4 weeks then full duty. Billy
Black has no other ailments which may limit his recovery. His
dates of disability are from 10/17/2000 to 12/12/2000
(Actusl). The return to work date is 12/13/2000 (Actual).

{49} Inaddition, on December 11, 2000, relator signed a notice of intent to retire
indicating that his retirement date would be February 28, 2001.
{910} On January 22, 2001, relator returned to Dr. Panigutti for another
examination. Dr. Panigutti wrote:

He comes back today. He still has back pain. He is also
getting some groin pain in his testicle.

On examination today there is some question of bulging into
the groin.

Assessment and Plan: This is a gentleman with back pain
with no significant leg pain. He does do heavy work and this
[does] cause his symptoms to increase. We explained to him
that his groin pain is unrelated to his back pain and he may
have a hernia and should be checked by his primaty care
physician, At this time we will limit activities and no lifting
greater [than] 50 pounds and no work greater than 8 hours
for four weeks. We will see him back as needed.

{§ 11} On August 14, 2009, relator filed an application for PTD compensation for
claim No. 00-816839. Claim No. 00-816839 was allowed for the following conditions:
(1) lumbar strain, (2) aggravation of degenerative joint disease lumbar, (3) aggravation of
pre-existing spondylolisthesis L5-81, and (4) major depressive disorder single episode.

912} In a tentative order mailed on April 21, 2010, the SHO granted relator's PTD
application, The SHO wrote:

Appx. 69



20867

- U2

No. 10AP-1168

This order is based specifically upon the reports of Dr.
Krupkin (03/23/2010), Dr. Patel (06/10/2008) and Dr.
Medling (06/14/2008) who found that the Injured Worker is
prevented from returning to sustained, remunerative
employment as a result of the allowed conditions in the claim.
Permanent total disability compensation is hereby awarded
from 06/10/2008 and to continue without suspension unless
future facts or circumstances should warrant the stopping of
the award * * *,

{4 13} Park Ohio objected to the tentative order and, on July 1, 2010, another SHO
heard relator's PTD application. At the hearing, relator testified regarding the working
conditions at Park Ohio and his subsequent retirement:

Q. Did they bring you back on light duty or what was goin'
on?

A. Well, it was supposed to be under light duty. But the job
they give me, they just - - they just kept harassing me. They
didn't want me to stay on light duty so. ..

Q. Was this a sitting job on light duty in the office?

A. No, no, 1o, no. I had to get out and actually clean. Like
sweep and clean -~

Q. What percentage of the - -
A. --the bathrooms and stuff,

Q. What percentage of the work hour, just ballpark it, were
you on your feet?

A. The biggest part of it; biggest part of it.

Q. Okay.

A. [ struggled all day long. Sometimes I'd sneak off
somewhere and try to hide and sit down. But if they caught
me doin’ that, then I was in troubleso...

Q. And it looks like you took a retirement in February 2001.
Why was that? You were only 56 years old.
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{Tr. 6-7.)

A. Well, I was just in too much pain at the time, and Icouldn't
maintain my job that they expected me to there.

{§14} In an order mailed on July 21, 2010, the SHO denied relator's PTD
application, stating, in relevant part:

It is the finding of the Staff Hearing Officer that the Injured
Worker is ineligible to receive permanent total disability
compensetion because in 2001 he took a voluntary retirement
and abandoned the work force,

k%

The Injured Worker last worked on 2/9/01 and officially
retired on 2/28/01. He testified that he has neither worked
nor looked for work since his retirement. The Staff Hearing
Officer finds that the Injured Worker's retirement was
voluntary. There is no medical evidence that it was induced
by the industrial injury. There is no evidence that any of his
treating physicians advised him to retire and no temporary
total disability was paid after he stopped working, * * * Since
the Injured Worker never looked for work after his retirement
he abandoned the work force. In this situation he is ineligible
1o receive permanent total disability compensation.

(Emphasis added.)
' {115} In his decision, the magisirate concluded that the commission abused its
discretion in misconstruing the medical evidence of record and sesmingly setting forth a
requirement for relator to meet that is not in accordance with the law.

{4 16} First, in addressing Park Ohio's objections, we find that the magistrate’s
decision does not prevent the commission from making a factual determination regarding
whether relator's retirement wes voluntary or involuntary, nor does it use an incorrect
standard of review. The magistrate’s decision simply directs the commission to make its
factual determination regarding the voluntariness of relator's retirement in accordance
with the law. Pursuant to Ohio Adm.Code 4121-3-34(D)(1)(d):

If, after hearing, the adjudicator finds that the injured worker
voluntarily removed himself from the work fores, the injured
worker shall be found not to be permanently and totally
disabled. If evidence of voluntary removal or retirement is
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brought into issue, the adjudicator shall consider evidence

that is submitted of the injured worker’s medical condition at

or near the time of removal/retirement.
Further, in State ex rel. Baker Material Handling Corp. v. Indus. Comm., 69 Ohio St.3d
202 (1994), paragraph two syliabus, the Supreme Court of Ohio stated that "[a]n
employee who retires prior to becoming permariently and totally disabled is precluded
from eligibility for permanent total disability compensation only if the retirement is
voluntary and constitutes an abandonment of the entire job market.”

{4 17} Here, because relator retired on February 28, 2001, prior to applying for
PTD compensation on August 14, 2009, he can only be precluded from an award of PTD
compensation if his retirement was voluntary and constituted an abandonment of the
entire job market. Further, because the question of whether relstor's reticement was
voluntary or involuntary came into issue, the SHO was required to consider evidence of
relator's medical condition at or near the time of his removal/retirement. See Ohio
Adm.Code 4121-3-34(D){1)(d).

#§ 18} In an order mailed on July 21, 2010, the SHO found that: (1) there is no
medical evidence that relator's retirement was induced by the industrial injury, and
(2) there is no evidence that any of relator’s treating physicians advised him to retire. We
conclude that the above findings can be interpreted to mean that the SHO did not
consider or review evidence of relator's medical condition at or near the time of his
retirement, Further, because voluntary job abandonment Is an affirmative defense, the
burden of proof with respect to demonstrating voluntary abandonmentljob departure
falls upon the employer or the administrator. State ex rel, Kelsey Hayes Co. v. Grashel,
soth Dist. No. 10AP-386, 2011-Ohio-6169, § 16. However, because the SHO's order
doubly addresses the issue of there being no evidence that any of relator's physicians
advised him to retire, it appears that the SHO erroneously believed that relator was, in
fact, required to submit this evidence, thus wrongly shifting the burden of proof from Park
Ohio to relator.

14 19} Therefore, because the July 21, 2010 order suggests that the SHO did not
consider relator's medical evidence in order to properly determine whether relator's
retirement was voluntary, and because the July 21, 2010 order is based upon a mistaken
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belief that relator had to submit evidence that his treating physician(s) advised him to
retire, we find Park Ohio's objections not well-taken.

{§20} Second, in addressing the commission's objechons to the magistrate's
conclusions of law, we find no error in the magistrate's conclusion that Dr. Panigutti's
December 11, 2000 office note constitutes some medical evidence that relator's retirement
was induced by his industrial injury and, therefore, may not be voluntary. Dr. Panigutti's
December 11, 2000 office note clearly states that relator was complaining of back pain and
unable to perform regular job duties. Further, Dr. Panigutti's December 11, 2000 office
note states that relator ean return to light or modified job duties with certain restrictions.
Dr. Panigutti's office note, in conjunction with relator's testimony regarding the fact that
he retired because he was in too much pain and unable to perform his job duties, could, if
congidered by the commission, constitute some evidence that relator did not voluntarily
retire from Park Ohio on February 28, 2001,

{921} Further, for the reasons stated above, we find no error in the magistrate's
conclusion that the commission misconstrued {(or possibly ignored) medical evidence of
record contemporaneous with relator's retirement.

{§22) Therefore, the commission's ohjections are also not well-taken.

{4 23} Upon independent review of the maglstrate's decision and the objections
presented by the parties, we overrule all objections, adopt the magistrate's decision as our
own, and issue a limited writ of mandamus ordering the commission to vacate the SHO's
order malled July 21, 2010, and enter a new order that properly determines relator’s

eligibility for PTD compensation in accordance with this decision and the law.

Objections overruled;
limited writ of
mandamus granted.

BROWN, P.J., and BRYANT, J., concur.
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APPENDIX

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT
State ex rel. Billy G. Black, :
Relator,
V. : No. 10AP-1168
Industrial Commission of Ohio and : {REGULAR CALENDAR)
Park Ohio Industries, Inc., '
Respondents.

MAGISTRATE'S DECISION
Rendered on October 24, 2011

Plevin & Gallucei, Frank Gallucci, 11T, and Bradley E. Elzeer,
H;l Paul W. Flowers Co., L.P.A., and Paul W. Flowers, for
relator.

Michael DeWine, Attorney General, and Stephen D. Plymale,
for respondent Industrial Commission of Ohio.

Millisor & Nobil Co., L.P.A., Mark E. Snyder, and Nicole H.
Farley, for respondent Park Ohio Industries, Inc.

IN MANDAMUS

{§24} In this original action, relator, Billy G. Black, requests a writ of mandamus
ordering respondent Industrial Commission of Ohio ("commission™) to vacate its order
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denying him permanent total disability ("PTD") compensation on eligibility grounds, and
to enter an order granting the compensation.
Findings of Fact:

{§25} 1. On October 17, 2000, relator injured his lower back while employed as a
press aperator for respondent Park Ohio Industries, Inc. ("Park Ohio), a self-insured
employer under Ohio's workers' compensation laws.

{426} 2. The industrial claim (No. 00-816839) is allowed for "lumbar strain;
aggravation of degenerative joint disease lumbar; aggravation of pre-existing
spondylolisthesis L5-S1; major depressive disorder single episode.”

{927} 3. On the date of injury, relator was treated at Concentra Medical Centers
by Elizabeth W. Mease, M.D. Dr. Mease diagnosed a "[IJumber [sltrain® and placed
relator on "[mlodified activity.” The restrictions were no repetitive lifting over ten
pounds, no pushing/pulling over ten pounds, no squatting or kneeling with alternate
sitting and standing.

1428} 4. On October 19, 2000, relator returned to modified duty at Park Ohio
cleaning bathrooms, After a few hours of this modified duty, relator returned to
Concentra Medical Centers and saw Dr. Mease again. On October 19, 2000, Dr. Mease
prescribed "[n]o activity™ and a return follow-up visit. ,

(429} 5. On November 10, 2000, Dr. Meazse indicated that relator could return to
work but with restrictions of no repetitive lifting over ten pounds and no pushing/pulling
over ten pounds. Relator should be sitting 75 percent of the time.

{430} 6. On November 15, 2000, relator saw orthopedic surgeon Mark A.
Panigutti, M.D., at the referral of Dr, Mease. On November 15, 2000, Dr. Panigutti wrote:

Billy Black was seen in our office today for evaluation of his
back pain and leg weakness. Billy Black was first seen on
10/17/2000. Billy Black was last seen on 11/15/2000, His
date of injury was 10/17/2000.

The current diagnoses are:

{One] 847.2 Lumbar Sprain

[Two] 722.52 Degeneration Of Lumbar Or Lumbosacral
Intervertebral Disc. :

LR & {
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Billy Black complained of back pain and leg weakness, Billy
Black had the following ohjective physical findings of
spondylolisthesis, decreased motion, leg weakness and
aggravation of preexisting condition. Billy Black has a fair
prognosis for improvement. Billy Black has not yet reached
m!:t::emal medical improvement because this is the acute
phase,

We are recommending the following treatments:
[One] Continue [physical therapy] at Concentra 2xweek for

4 weeks
L X X ]

Billy Black is unable to perform regular job duties. Billy
Black is unable to return to light or modified job duties. Billy
Black has no other ailments which may limit his recovery.
His dates of disability are from 10/17/2000 to 12/12/2000
(Estimated). The return to full duty work date is 12/13/2000
(Estimated).

11

{§ 31} 7. On December 11, 2000, relator returned to see Dr. Panigutti. On that
date, Dr. Panigutti wrote:

Billy Black was seen in our office today for evaluation of his
back pain. Billy Black was first seen on 10/17/2000. Billy
Black was last seen on 12/11/2000. His date of injury was
10/17/2000.

'The current diagnoses are:

[One] 847.2 Lumbar Sprain
[Two] 722.52 Degeneration Of Lumbar Or Lumbosacral
Interveriebral Disc

LR X 4

2 % E

Billy Black complained of back pain. Billy Black had the
following objective physical findings of improved pain,
motion and strength. Billy Black has a good prognosis for
improvement. Billy Black has not yet reached maximal
medical improvement because this is the acute phase.

* 8%
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Billy Black is unable to perform regular job duties. Billy
Black is able to return to light or modified job duties with no
lift > 20 Ibs. nos stand > 2 hrs for 4 weeks then full duty.
Billy Black has no other ailments which may limit his
recovery. His dates of disability are from 10/17/2000 to
:2/12/]2)000 (Actual). The return to work date is 12/13/2000
Actual).

12

{432} 8. Also on December 11, 2000, relator signed a document captioned
"Employse Notice of Intent to Retire.” The document lists Februafy 9, 2001 as the "[]ast
[dlay [w]orked" and February 28, 2001 a8 the "[rletirement [d]ate.” The document also
Tists "55" as the "[rletirement [a]ge," based upon relator's February 10, 1946 date of birth.
The document states:

Pursusnt to Article 25D {under Retiree Health Care) of the
Labor Agreement, I, Billy S. Black, an hourly employee of
Park Drop Forge, do hereby give 60 (sixty) days notice of my
intent to retire. I understand to be eligible I must be 55 (fifty-
five) years of age and have a minimum of 15 {fifteen) years of
service,

{§ 33} 9. Apparently, on December 13, 2000, relator returned to modified duty at
Park Ohio. According to relator's testimony, the modified duty included cleaning

bathrooms and pushing brooms.
{§34} 10. On January 22, 2001, relator returned to see Dr. Panigutti. On that

date, Dr. Panigutti wrote:

He comes back today. He still has back pain. He is also
getting some groin pain in his testicle.

On examination today there is some question of bulging into
the groin.

Assessment and Plan: This is a gentleman with back pain
with no significant leg pain. He does do heavy work and this
dose [sic] cause his symptoms to increase. We explained to
him that his groin pain is unrelated to his back pain and he
may have a hernia and should be checked by his primary
care physician. At this time we will limit activities and no
lifting greater that {sic] 50 pounds and no work greater than
8 hours for four weeks. We will see him back as needed. * * *
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M.D. In his two-page narrative report dated June 10, 2008, Dr. Patel concludes:

James M. Medling, Ph.D. In his five-page narrative report, Dr. Medling concludes:

13

{§ 35} 11. On June 6, 2008, at relator's request, he was examined by M.P. Patel,

After reviewing history of accident, cliniecal course,
diagnostic studies, subjective and objective findings, in my
opinion, Mr. Black with regards to claim number; 00-816839
§1, sprain lumbar region, lumbosacral spondylosis, ACQ
spondylolisthesis, major depressive disorder, single episode,
has significant physical limitations and is permanently and
totally disabled from engaging into any gainful employment.

#436} 12. OnJune 14, 2008, at relator's request, he was examined by psychologist

Based upon AMA Guidelines as to the Evaluation of
Permanent Impairment, 5th Edition, it is this examiner's
opinion that his current complaints of Major Depressive
Disorder, Single Episode renders him permanently and
totally disabled from all forms of gainful employment. He
can manage any monies awarded.

{37} 13. On August 14, 2009, relator filed an application for PTD compensation.
On the application, relator indicated that he had been receiving Social Security Disability
Benefits since September 2001
{§ 38} 14. On March 23, 2010, at the commission’s request, relator was examined
by R. Scott Krupkin, M.D. Dr. Krupkin conducted a physical examination. In his four-
page narrative report, Dr. Krupkin opines that relator has a "20% whole person
impairment” based upon the allowed physical conditions of the claim.
{439} 15. On March 23, 2010, Dr. Krupkin completed a physical strength rating
form on which he indicated by his mark that "[tJhis Injured Worker is incapable of work.”

{§ 40} 16. On April 21, 2010, pursuant to Ohio Adm.Code 4121-3-34(C)(6), a staff
hearing officer ("SHO") issued a tentative order awarding PTD compensation beginning
June 10, 2008:

= « # [Tihe Application for Permanent and Total Disability
filed on 08/14/2009 be GRANTED. This order is based
specifically upon the reports of Dr. Krupkin (o03/23/2010),
Dr. Patel (06/10/2008) and Dr. Medling (06/14/2008) who
found that the Injured Worker is prevented from returning
to sustained, remunerative employment as a result of the
allowed conditions in the clalm. Permanent total disability
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compensation is hereby awarded from 06/10/2008 and to
continue without suspension unless future facts or
circumstances should warrant the stopping of the award.

-8 %
(Emphasis sic.)
{§ 41} 17. Park Ohio filed a timely objection to the tentative order.
{442} 18. On July 1, 2010, another SHO heard relator's PTD application. The
hearing was recorded and transcribed for the record.
{4 43} 19. On direct examination of relator by his counsel, the following exchange
occurred: .
Q. What pereentage of the work hour, just ballpark it, were
you on your feet?

A. The biggest part of it; biggest part of it.

Q. Okay.

A. 1 struggled all day long. Sometimes I'd sneak off
somewhere and try to hide and sit down, But if they caught
me doin' that, then I was in troubleso ...

Q. And it looks like you took a retirement in February 2001.
Why was that? You were only 56 years old.

A. Well, I was just in too much pain at the time, and I
couldn’t maintain my job that they expected me to there.

Q. After they found that out, at any time did they offer you a
sitting job in the office?

A. No. There was never no sit-down jobs.

Q. The company just doesn't have it, I would imagine?

{Tr. 6-7.)
{§ 44} 20. On cross-examination of relator by Park Ohio's counsel, the following

exchange occurred:

Q. After your retirement, did you apply for Social Security
benefits?

A. Yes, 1did.
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Q. And when was that?

A. Oh, it was a while after I was off work that I applied for it.
I don't recall exactly how long it was,

Q. What were the reagons you sought the Social Security?

A. Well, because of the - - my condition, my back condition.
1 wasn't able to, you know, perform things around the house
or do things that 1 needed to do. And someone suggested to
me I go to Social Security. So I went to Social Security and
they approved me, you know.

Q. Was your back the sole reason that you were awarded
Social Security disability? Were there any other conditions?

A. 1think they might have considered my background in not
being able to read and write and different things like that,

you know.

* %

Q. And after your retirement in February of 2001, did you
ever seek any vocational training?

A, No,no.
Q. Have you ever enrolled in a literacy program?

A. No.

Q. Have you ever attempted - - I understand you haven't
obtained your GED, but have you ever attempted?

A. T'm not hearing with them talking.

L X & J

Q. I'm sorry. I understand that you do not have a GED, but
did you ever attempt to get a GED?

A. No. I never thought I was able to do anything like that,
you know.

Q. Would you be interested in vocational training?
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(Tr. 14-17.)

A I don't think it would do me any good. I - - you know,
when I went to school, 1 mean, I doubled up on the years that
I went there. And I wasn't able to learn, so I don't go - - [
don't figure after all these years I'm going to be able to learn
anything either, So along those lines. . .

[Park Ohio's counsel] I have no further questions.

HEARING OFFICER: I have just a couple. Mr. Black, did you
work anywhere after you left Park Drop Forge?

[Relator] No, ma’am.
HEARING OFFICER: Did you look for work anywhere?
[Relator] No, ma'am.

16

{§ 45} 21. Following the July 1, 2010 hearing, the SHO issued an order denying the

PTD application on eligibility grounds. The SHO's order of July 1, 2010 explains:

It is the finding of the Staff Hearing Officer that the Injured
Worker is ineligible to receive permanent total disability
compensation because in 2o01 he took & voluntary
retirement and abandoned the work force.

The Injured Worker sustained the instant injury on
10/17/00. Following the injury he received temporary total
disability compensation until he returned to work on
12/13/00. When he returned to work he had a restriction of
no lifting over twenty pounds, On 12/13/00 the Injured
Worker notified the Employer that he intended to take
retirement based on his years of service with the company.
At the time the Injured Worker was fifty-six years old and
[had] been with the Employer thirty-eight years. There is no
medical evidence that any physician advised the Injured
Worker to refire as a result of the allowed injuries. The
Injured Worker saw his treating orthopedist in January
2001. At that time the lifting restriction was increased to fifty
pounds due to groin pain which the doctor stated was
unrelated to the Injured Worker's back condition.

The Injured Worker last worked on 2/9/01 and officially
retired on 2/28/01. He testified that he has neither worked
nor looked for work since his retirement, The Staff Hearing
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Officer finds that the Injured Worker's retirement was
voluntary. There is no medical evidence that it was induced
by the industrial injury. There is no evidence that any of his
treating physicians advised him to retire and no temporary
total disability was paid after he stopped working. The
permanent total disability application indicates that the
Injured Worker began receiving Social Security Disability
benefits later in 2001, but the file is silent as to the basis for
those benefits. Since the Injured Worker never looked for
work after his retirement he abandoned the work foree. In
this situation he Is ineligible to receive permanent total
disability compensation. The application is denied.

17

{46} 22, On December 20, 2010, relator, Billy G. Black, filed this mandamus

action.
Conclusions of Law:
{447} The main issue is whether the commission abused its discretion in
determining that relator’s job abandonment at Park Ohio was not induced by the allowed
conditions of the industrial claim.
{148} Finding an abuse of discretion, it is the magistrate's decision that this court
issue a writ of mandamus, as more fully explained below.
{949} Ohio Adm.Code 4121-3-34(D) sets forth the commission's guidelines for the

adjudication of PID applications. Ohio Adm.Code 4121-3-34(D)(1)(d) states:

If, after hearing, the adjudicator finds that the injured
worker voluntarily removed himself from the work force, the
injured worker shall be found not to be permanently and
totally disabled. If evidence of voluntary removal or
retirement is brought into issue, the adjudicator shall
consider evidence that is submitted of the injured worker's
medical condition at or near the time of removal/retirement.

{950} Paragraph two of the syllabus of State ex rel. Baker Material Handling
Corp. v. Indus. Comm. (1994), 69 Ohio St.3d 202, states:

An employee who retires prior to becoming permanently and
totally disabled is precluded from eligibility for permanent
total disability compensation only if the retirement Is
volul!:tnry and constitutes an abandonment of the entire job
market. ** *
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{451} In State ex rel. Garrison v. Indus. Comm., 10th Dist. No. 08AP-419, 2009~
Ohio-2898, 154, this court, speaking through its magistrate, states:

The case law indicates that a two-step analysis is involved in
the determination of whether a claimant has voluntarily
removed himself from the workforce prior to becoming PTD
such that & PTD award is precluded. The first step requires
the commission to determine whether the retirement or job
departure was voluntary or involuntary. If the commission
determines that the job departure was involuntary, the
inquiry ends. If, however, the job departure is determined to
be voluntary, the commission must consider additional
evidence to determine whether the job departure is an
abandonment of the workforce in addition to an
abandonment of the job. State ex rel. Ohio Dept. of Transp.
v. Indus. Comm., Franklin App. No. 08AP-303, 2009-Ohio-

700.

1952} In State ex rel. Rockwell Internati. v. Indus. Comm. (1988), 40 Ohio St.3d
44, 46, the court expanded eligibility for temporary total disability compensation by
expanding the definition of an involuntary abandonment of employment:

Neither [State ex rel. Asheraft v. Indus. Comm. (1987), 34
Ohio St.3d 42] nor [State ex rel. Jones & Laughlin Steel
Corp. v. Indus. Comm. (1985), 29 Ohio App.3d 145] states

that any abandonment of employment preciudes payment of

temporary total disability compensation; they provide that
only voluntary abandonment precludes it. While a
distinetion between voluntary and involuntary abandonment
was contemplated, the terms until today have remained
undefined. We find that a proper analysis must look beyond
the mere volitional nature of a claimant's departure. The
analysis must also consider the reason underlying the
claimant's decision to retire. We hold that where a claimant's
retirement is causally related to his injury, the retirement is
not "voluntary" so as to preciude eligibility for temporary
total disability compensation.

(Emphasis sic.)
{453} In State ex rel. Mid-Ohic Wood Prods., Inc. v. Indus. Comm., 10th Dist. No.
07AP-478, 2008-Ohio-2453, this court held that an injury-induced job abandonment
under Rockwell can be supported by the claimant's hearing testimony:
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We have carefully reviewed the cases that the magistrate
cites in his decision, and we find nothing in them that holds
that there must be objective medical evidence corroborating
a claimant's testimony regarding his motivation for
abandonment of his employment. On the contrary, as noted
hereinabove, the commission must make a factual
determination, based upon all of the surrounding
circumstances, whether the motivation for the claimant’s
departure was, in whole or in part, the allowed conditions for
which the claimant has already discharged his burden of
proof. Here, the commission did so, and did not abuse its
discretion in crediting the claimant's testimony, particularly
in light of the office notes from Drs. Bennington, Ellis, and
Dyer, which indicate that the claimant reported suffering
severe, constant back pain since the date of injury. ** *

Id. at 118,

{4 54} Analysis begins with the observation that on December 11, 2000, the date
relator executed his "Employee Notice of Intent to Retire,” he also visited Dr. Panigutti.
Dr. Panigutti found that relator was "unable to perform regular job duties,” but that he "is
able to return to light or modified job duties” with specified restrictions. The restrictions
were to last for & four-week period.

{4 55} Undisputedly, there is no evidence in the record that Dr. Panigutti, or any
other doctor, ever advised relator to retire or to abandon his job at Park Ohio.
Nevertheless, Dr. Panigutti's December 11, 2000 office note is indeed medical evidence
that relator’s decision to retire conld have been induced by the industrial injury.

{4 56} Given that Dr. Panigutti's December 11, 2000 office note is medical evidence
upon which the commission could have relied in determining whether the job
abandonment was injury induced, it is clearly inaccurate for the commission, through its
SHO, to declare "[t]here is no medical evidence that it was induced by the industrial
injury.”

{457} Moreaver, when the SHO's order twice states there is no medical evidenee
that a physician advised relator to retire as a result of the allowed conditions, it is strongly
suggested that the lack of such evidence was determinative, if not required, for relator to
show that his job abandonment was injury induced. There is no such requirement.
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{458} Of course, the commission was not required to accept relator's hearing
testimony at face value and, on that basis, conclude that the industrial injury motivated
relator's decision to retire from his job at Park Ohio, But the commission cannot
misconstrue the medical evidence of record nor seemingly set forth a requirement for
relator to meet that is not in accordance with law.

#4159} Accordingly, for all the above reasons, it is the magistrate's decision that this
court issue a writ of mandamus ordering the commission to vacate the SHO's order of
July 1, 2010 and, in a manner consistent with the magistrate’s decision, enter a new order
that properly determines relator'’s eligibility for PTD compensation and, in the event
relator is found to be eligible, adjudicates the PTD application on its merits.

KENNETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iil) provides that a party shall not assign
as error on appeal the court’s adoption of any factual finding
or legal conclusion, whether or not specifically designated as
a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)(3)(b).
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT
02 JUN 19 PHI2: 39

State ex rel. Billy G. Black, : . CLERK OF COURTS

Relator,
V. : No. 10AP-1168
Industrial Commission of Ohio and : (REGULAR CALENDAR)
Park Ohio Industries, Inc,,

Respondents.,

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
June 12, 2012, we overrule all objections, adopt the magistrate's decision as our own, and
issue a limited writ of mandamus ordering the commission to vacate the SHO's order”
mailed July 21, 2010, and enter a new order that properly determines relatox s eligibility

for PTD compensation in accordance with this decision and the law.
Within three (3) days from the filing hereof, the clerk of this court is

hereby ordered to serve upon all parties not in default for failure to appear notice of this

judgment and its date of entry upon the journal..
W?

. Judge John A, CCm‘? N~
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NOTICE OF APPEAL OF APPELLANT PARK OHIO INDUSTRIES. INC.

Appellant Park Ohio Industries, Inc. hereby gives notice of appeal to the Supreme Court
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4121 Industrial Commission
Chapter 4121-3 Claims Procedures

OAC Ann. 4121-3-34 (2012}
4121-3-34, Permanent total disability.

(A) Purpose

The putpose of this rule is to ensure that applications for compensation for permanent totat disability are pro-
cessed and adjudicated in a fair and timely manner. This rule applies to the adjudication of all applications for cormpen-
sation for permanent and total disability filed on or after the effective date of this rule.

(B) Definitions
The following definitions shall apply to the adjudication of all applications for permanent and total disability:

(1) "Permanent total disability" means the inability to perform sustained remunerative employment due to the
allowed conditions in the claim.

The purpose of permanent and total disability benefits is to compensate an injured worker for impairment
of earning capacity.

The tetm "permanent” as applied to disability under the workers' compensation law does not mean that
such disability must necessarily continue for the life of the injured worker but that it will, within reasonable probability,
contirue for an indefinite period of time without any present indication of recovery therefrom.

(2) Classification of physical demands of work:

(a) "Sedentary work" means exerting up to ten pounds of force occasionally (occasionally: activity or con-
dition exists up to one-third of the time) and/or & negligible amount of force frequently (frequently: activity or condition
exists from one-third to two-thirds of the time) to lift, catry, push, pull, ot otherwise move objects. Sedentary work in-
volves sitting most of the time, but may involve walking or standing for brief periods of time, Jobs are sedentary if
walking and standing are required only occasionally and all other sedentary criteria are met.

(b) "Light work" means exerting up to twenty pounds of force occasionally, and/or up to ten pounds of
force frequently, and/or a negligible amount of force constantly (constantly: activity or condition exists two-thirds or
more of the time) to move objects, Physical demand may be only a negligible amount, a job should be rated light work:
(1) when it requires walking or standing to a significant degree; or (2) when it requires sitting most of the time but en-
tails pushing and/or pulling or arm or leg controls; and/or (3) when the job requires working at a production rate pace
entailing the constant pushing and/or pulling of materials even though the weight of those materials is negligible.

(¢) "Medium work" means exerting twenty to fifty pounds of force occasionally, and/or ten to twenty-five
pounds of force frequently, and/or greater than negligible up to ten pounds of force constantly to move objects. Physical
demand requirements are in excess of those for light work.
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() "Heavy work™ means exerting fifty to one hundred pounds of force occasionally, and/or twenty to fifty
pounds of force frequently and/or ten to twenty pounds of force constantly to move objects. Physical demand require-
ments are in excess of those for medium work.

(€) "Very heavy work"” means exerting in excess of one hundred pounds of force occasionally, and/or in
excess of fifty pounds of force frequently, and/or in excess of twenty pounds of force constantly to move objects. Phys-
ical demand requirements are in excess of those for heavy work.

(3) Vocational factors:

(a) "Age" shall be determined at time of the adjudication of the application for permanent and total disa-
bility. In general, age refers to one's chronological age and the extent to which one's age affects the ability to adapt foa
new work situation and to do work in competition with others.

(b) "Education” is primarily used to mean formal schooling or other training which contributes to the abil-
ity to meet vocational requirements. The numerical grade level may not represent one's actual educational abilities. If
there is no other evidence to contradict it, the numerical grade level will be used to determine educational abilities.

(i) "Illiteracy" is the inability to read or write. An injured worker is considered illiterate if the injured
sworker can not read or write a simple message, such as instructions or an inventory list, even though the person can sign
his or her name,

(ii) "Marginal education" means sixth grade level or less, An injured worker will have ability in rea-
soning, arithmetic, and language skills which are needed to do simple unskilled types of work. Generally, formal
schooling at sixth grade level or less is marginal education.

(iii) "Limited education” means seventh grade level through eleventh grade level. Limited education
means ability in reasoning, arithmetic and language skills but not enough to allow a an injured worker with these educa-
tional qualifications to do most of the more complex job duties needed in semi-skilled or skilled jobs. Generally, sev-
enth grade through eleventh grade formal education is limited education,

(iv) "High school education or above" means twelfth grade lovel or above. The G.E.D. is equivalent to
high school education. High school education or above means ability in reasoning, arithmetic, and language skills ac-
quired through formal schooling at twelfth grade education or above. Generally an individual with these educational
abilities can perform semi-skilled through skilled work.

() "Work experience™:

(i) "Unskilled work" is work which needs little or no judgment to do simple duties that can be learned
on the job in a short period of time. The job may or may not require considerable strength. Jobs are unskilled if the pri-
mary work duties are handling, feeding, and off bearing (placing or removing materials from machines which are auto-
matic or operated by others), or machine tending and a person can usually learn to do the job in thirty days and little
specific vocational preparation and judgment are needed.

(ii) "Semi-skilled work" is work which needs some skills but does not require doing the more complex
work duties. Semi-skilled jobs may require close aitention to watching machine processes or inspecting, testing, or oth-
erwise looking for irregularities or tending or guarding equipment, property, material, or persons against loss, damage,
or injury and other types of activities which are similarly less complex than skilled work but more complex than un-
skilled work. A job may be classified as semi-skilled where coordination and dexterity are necessary, as when hands or
feet must be moved quickly in a repetitive task.

(i) "Skitled work" is work which requires qualifications in which & person uses judgment or involves
dealing with people, factors or figures or substantial ideas at a high level of complexity. Skilled work may require quali-
fications in which a person uses judgment to determine the machine and manual operations to be performed in order to
obtain the proper form, quality, or quantity to be produced. Skilled work may require laying out work, estimating quali-
ty, determine the suitability and needed quantities of materials, making precise measurements, reading blue prints or
other specifications, or making necessary computations or mechanical adjustments or control or regulate the work.

(iv) "Transferability of skills" are skills which can be used in other work activities. Transferability will
depend upon the similarity of occupational work activities that have been performed by the an injured worker. Skills
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which an individual has obtained through working at past relevant work may qualify individuals for some other type of
employment,

(v) "Previous work experience" is to include the injured worker's usual eccupation, other past occupa-
tions, and the skills and abilities acquired through past employment which demonstrate the type of work the injured
worker may be able to perform. Evidence may show that an injured worker has the training or past work experience
which enables the injured worker to engage in sustained remunerative employment in another occupation. The rele-
vance and transferability of previous work skills are to be addressed by the adjudicator.

{4) "Residual functional capacity" means the maximum degree to which the injured worker has the capacity
for sustained performance of the physical-mental requirements of jobs as these relate to the allowed conditions in the
claim{s).

(5) "Maximum medical improvement" is a treatment platean (static or well-stabilized) at which no funda-
mental functional or physiological change can be expected within reasonable medical probability in spite of continuing
medical or rehabilitative procedures, An injured worker may need supportive treatment fo maintain this level of func-
tion.

(C) Processing of applications for permanent total disability

The following procedures shall apply to applications for permanent total disability that are filed on or after the
effective date of this rule.

(1) Each application for permanent total disability shall be accompanied by medical evidence from a physician,
or a psychologist or a psychiatric specialist in a claim that has been allowed for a psychiatric or psychological condition,
that supports an application for permanent and fotal disability compensation. The medical examination upon which the
report is based must be performed within twenty-four months prior to the date of filing of the application for permanent
and total disability compensation. The medical evidence used to support an application for permanent total disability
compensation is to provide an opinion that addresses the injured worker's physical and/or mentai limitations resulting
from the allowed conditions in the claim(s). Medical evidence which provides an opinion addressing such limitations,
but which also contains a conclusion as to whether an injuted worker is permanently and totally disabled, may be con-
sidered by a hearing officer. A vocational expert's opinion, by itself, is insufficient to support an application for perma-
nent total disability compensation, If the application for permanent total disability is filed without the required medical
evidence, it shall be dismissed without hearing.

(2) At the time the application for permanent total disability compensation is filed with the industrial commis-
sion, the industrial commission shall serve a copy of the application together with copies of supporting documents to the
employer's representative (if the employer is represented), or to the employer (if the employer is not represented) along
with a letter acknowledging the receipt of the permanent total disability application.

(3) A claims examiner shall initially review the application for permanent and total disability, (a) Ifitis
determined there is a written agresment to award permanent total disabitity compensation entered into between the in-
jured worker, the employer, and the administrator in claims involving state fund employers, the application shall be ad-
Jjudicated, and an order issued, withouta heating.

(b) I it is determined that the injured worker is requesting a finding of permanent total disability compensa-
tion under division (C) of section 4123.58 of the Revised Code (statutory permanent and total disability), the application
shall be adjudicated in accordance with paragraph (E) of this rule,

(¢) If a motion srequesting recognition of additional conditions is filed on or prior to the date of filing for per-
manent total disability compensation, such motion(s) shall be processed prior to the processing of the application for
permanent total disability compensation. However, if a motion for recognition of an additional condition is filed subse-
quent to the date of filing of the application of permanent total disability, the motions shall be processed subsequent to
the determination of the application for permanent total disability compensation.

() (8) The injured worker shall ensure that copies of medical records, information, and reports that the injured
worker intends to introduce and rely on that are relevant to the adjudication of the application for permanent total disa-

bility compensation from physicians who treated or consulted the injured worker that may or may not have been previ-
ously filed in the workers' compensation claim files, are contained within the file at the time of filing an application for

permanent total disability.
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{b) The employer shall be provided fourteen days after the date of the industrial commission acknowledg-
ment letter provided for in paragraph (C)(2) of this rule to notify the commission if the employer intends to submit
medical evidence relating to the issue of permanent total disability compensation to the commission. Should the em-
ployer make such written notification the employer shall submit such medical evidence to the commission within sixty
days after the date of the commission acknowledgment letter unless relief is provided to the employer under paragraph
{C)(4)(d) of this rule. Should the employer fail to make such written notification within fourteen days after the date of
the commission acknowledgment letter, the employer shall be provided sixty days after the date of the commission
acknowledgement fetter to submit medical evidence relating to the issue of permanent total disability compensation fo
the commission, but the scheduling of the injured worker for appropriate medical examinations by physicians selected
by the commission under paragraph (C)(5)(a)(1ii) of this rule will proceed without delay.

(c) If the injured worker or the employer has made a good faith effort to obtain medical evidence described in
paragraph (C)(4)(a) or (CY4)(b) of this rule and has been unable to obtain such evidence, the injured worker or the em-
ployer may request that the hearing administrator issue a subpoena to obtain such evidence, Prior to the issuance ofa
subpoena, the hearing administrator shall review the evidence submitted by the injured worker or the employer that
demonstrates the good faith effort to obtain medical evidence, Should a subpoena be issued, it shall be served by the
party requesting the issuance of a subpoena.

() Upon the request of either the injured worker or the employer and upon good cause shown, the hearing
administrator may provide an extension of time, to obtain the medical evidence described in paragraphs (C)(#)(a) and
(C)(4)(b) of this rule. Thereafter, no further medical evidence will be admissible other than additional medical evidence
approved by a hearing administrator that is found to be newly discovered medical evidence that is relevant to the issue
of permanent total disability and which, by due diligence, could not have been obtgined under paragraph (C)(4)(a} or
(C){4)(b) of this rule.

(5) () Following the date of filing of the permanent and total disability application, the claims examiner shall
perform the following activities:

(1) Obtain all the claim files identified by the [injured worker] on the permanent total disability application
and any additional claim files involving the same body part(s) as those claims identified on the permanent total disabil-
ity application.

(i) Copy all relevant documents as deemed pertinent to the by the commission including evidence pro-
vided under paragraphs (C)(1) and (C)(4) of this rule and submit the same to an examining physician to be selected by
the claims examiner.

(iif) Schedule appropriate medical examination(s) by physician(s) to be selected by the commission pro-

vided that the scheduling of said exams shall not be delayed where the employer fails to notify the commission within
fourteen days after the date of the commission acknowledgment letter that it intends to submit medical evidence to the

commission relating to the issue of permanent total disability compensation.

(iv) Prepare a statement of facts, A copy of the statement of facts shall be mailed to the parties and their
representatives by the commission,

(6) (a) After the reports of the commission medical examinations have been received, the hearing administrator
may refer the claim to an adjudicator to consider the issuance of a tentative order, without a hearing.

(i) Within fourteen days of the receipt of the tentative order adjudicating the merits of an application for
compensation for permanent and total disability, a party may file a written objection to the order, Unless the patty noti-
fies the commission in writing of the objection to the tentative order within fourteen days after the date of receipt of
notice of the findings of the tentative ordet, the tentative order shal become final,

v (i) In the event a party makes written notification to the industrial commission of an objection within
fourteen days of the date of the receipt of the notice of findings of the tentative order, the application for compensation
for permanent and total disability shall be set for hearing and adjudicated on its merits,

(b) If the hearing administrator determines that the case should not be referred for consideration of issuance
of a tentative order by an adjudicator, the hearing administrator shail notify the parties to the claim that a party has
fourteen days from the date that copies of reports of the commission medical examinations are submitted to the parties
within which to make written notification to the commission of a party's intent to submit additional vocational infor-
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mation to the commission that is relevant to the adjudication of the application for permanent total disability compensa-
tion.
(D) Unless a party notifies the commission within the aforementioned fourteen-day period of the party's in-

tent to submit additional vocational information to the commission, 2 party will be deemed to have waived its ability to
submit additional vocational information to the commission that is relevant to the adjudication of the application for
permanent total disability.

(i) Should a party provide timely notification to the commission of its infent to submit additional voca-
tional information, the additional vocational information shall be submitted to the commission within forty-five days
from the date the copies of the reports of commission medical examinations are submitted to the parties. Upon expira-
tion of the forty-five day period no further vocational information will be accepted without prior approval from the
hearing administrator.

(7) If the employer or the injured worker request, for good cause shown, that a pre-hearing conference be sched-
uled, a pre-hearing conference shall be set. The request for a pre-hearing conference shall include the identification of
the issues that the requesting party desires to be considered at the pre-hearing conference. The hearing administrator

may also schedule a pre-hearing conference when deemed necessary on any matter concerning the processing of an ap-
plication for permanent and total disability, including but not limited to, motions that are filed subsequent to the filing

of the application for permanent and total disability.

Notice of a pre-hearing conference is to be provided to the parties and their representatives no less than four-
teen days prior to the pre-hearing conference. The pre-hearing confererice may be by telephone conference call, or
in-person at the discretion of the hearing administrator and is to be conducted by a hearing administrator.

The failure of a party to request a pre-hearing conference or to raise an issue ata pre-hearing conference held
under paragraph (C)(8) of this rule, does not act to waive any assertion, argument, or defense that may be raised at a
hearing held under paragraphs (D) and (E) of this rule.

(8) Should a pre-hearing conference be held, the hearing administrator is not limited to the consideration of the
issues set forth in paragraphs (C)(8)(a) through (C)(8)(i) of this rule, but may also address any other matter concetning
the processing of an application for permanent total disability. Ata pre-hearing conference the parties should be pre-
pared to discuss the following issues:

{a) Evidence of retirement issues.

(b) Evidence of refusal to work or evidence of refusal or failure to respond to written job offers of sustained
remunerative employment.

(c) Evidence of job description.

(d) Evidence of rehabilitation efforts.

(e) Exchange of accurate medical history, including surgical history.
() Agreement as to allowed condition(s) in the claim,

(g) Scheduling of additional medical examinations, if necessary.

(h) Ensure that deposition requests that have been granted pursuant to industrial commission rules are com-
pleted and transcripts submitted.

(i) Settlement status.

(9) At the conclusion of the pre-hearing conference, a date for hearing before a staff hearing officer shall be
scheduled no eatlier than fourteen days subsequent to the date of a pre-hearing conference, After the pre-hearing con-
ference, unless authorized by the hearing administrator, no additional evidence on the issue of permanent and total disa-
bility shall be submitted to the claim file, If the parties attempt to submit additional evidence on the issue of permanent
and total disability, the evidence will not be admissible on the adjudication of permanent total disability compensation.

(10) The time frames established herein in paragraph (C) of this rule can be waived by mutual agreement of the
parties by motion to a hearing administrator, except whers otherwise specified.
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(11) The applicant may dismiss the application for permanent and total disability any time up to the determina-
tion of the hearing on the merits of the application. Should a party dismiss an application prior to its adjudication, the
commission’s medical evidence obtained will be valid twenty-four months from the date of dismissal.

(D) Guidelines for adjudication of applications for permanent total disability

The following guidelines shall be followed by the adjudicator in the sequential evaluation of applications for
permanent total disability compensation:

(1) (a) If the adjudicator finds that the injured worker meets the definition of statutory permanent and total
disability pursuant to division (C) of section 4123.58 of the Revised Code, due to the loss or loss of use of both hands or
both arms, or both feet or both legs, or both eyes, or any two thereof, the injured worker shall be found permanently and
totally disabled, and a tentative order shall be issued.

Should an objection be filed from a tentative order, & hearing shall be scheduled. (Reference peragraph
(E) of this rule).

(b) I, after hearing, the adjudicator finds that the injured worker is engaged in sustained remunerative
employment, the injured worker's application for permanent and fotal disability shall be denied, unless an injured work-
er qualifies for an award under division (C} of section 4123.58 of the Revised Code.

(o) If, after hearing, the adjudicator finds that the injured worker is medically able to return {0 the former
position of employment, the injured worker shall be found not to be permanently and totally disabled.

(d) If, after hearing, the adjudicator finds that the injured worker voluntarily removed himself from the
work force, the injured worker shall be found not to be permanently and totally disabled. If evidence of voluntary re-
moval or retirement is brought into issue, the adjudicator shall consider evidence that is submitted of the injured work-
er's medical condition at or near the time of removal/retirement.

(e) If, after hearing, the adjudicator finds that the injured worker is offered and refuses and/or fails to ac-
cept a bona fide offer of sustained remunerative employment that is made prior to the pre-hearing conference described
in paragraph (C)(9) of this rule where there is a written job offer detailing the specific physical/mental requirements and
duties of the job that are within the physical/mental capabilities of the injured worker, the injured worker shall be found
not to be permanently and totally disabled.

(f) If, after hearing, the adjudicator finds that the injured worker's allowed medical condition(s) is tempo-
rary and has not reached maximum medical improvement, the injured worker shall be found not to be permanently and
totally disabled because the condition remains temporary. In claims involving state fund employers, the claim shall be
referred to the administrator to consider the issuance of an order on the question of entitlement to temporary total disa-
bility compensation. In claims involving self-insured employers, the self-insured employer shall be notified to consider
the question of the injured worker's entitlement to temporary total disability compensation.

(g) If, after hearing, the adjudicator determines that there is appropriate evidence which indicates the in-
jured worker's age is the sole cause or primary obstacle which serves as a significant impediment to reemployment,
permanent total disability compensation shall be denied. However, a decision based upon age must always involve a
case-by-case analysis. The injured worker's age should also be considered in conjunction with other relevant and appro-
priate aspects of the injured worker's nonmedical profile.

(@) If, after hearing, the adjudicator finds that the allowed condition(s) is the proximate cause of the in-
jured worker's inability to perform sustained remunerative employment, the adjudicator is to proceed in the sequential
evaluation of the application for permanent and total disability compensation in accordance with the provisions of para-
graph (D) of this rule. However, should the adjudicator finds that non-allowed conditions are the proximate cause of the
injured worker's inabitity to perform sustained remunerative employment, the injured worker shall be found not to be
permanently and totally disabled.

(i) If, after hearing, the adjudicator finds that injured worker's inability to perform sustained remunerative
employment is the result of a pre-existing condition(s) allowed by aggravation, the adjudicator is to continue in the se-
quential evaluation of the application for permanent total disability compensation in accordance with the provisions of
paragraph (D) of this rule, However, should the adjudicator find that the non-allowed pre-existing condition(s) are the
proximate cause of the injured worker's inability to perform sustained remunerative employment, the injured worker

shall be found not to be permanently and totally disabled.
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2) (a)Tf, after hearing, the adjudicator finds that the medical impairment resulting from the allowed condi-
tion(s) in the claim(s) prohibits the injured worker's return to the former position of employment as well as prohibits the
injured worker from performing any sustained remunerative employment, the injured worker shall be found to be per-
manently and totally disabled, without reference to the vocational factors listed in paragraph (B)(3) of this rule.

(b) I, after hearing, the adjudicator finds that the injured worker, based on the medical impairment result-
ing from the allowed conditions is unable to return to the former position of employment but may be able to engage in
sustained remunerative employment, the non-medical factors shall be considered by the adjudicator.

The non-medical factors that are to be reviewed are the injured worker's age, education, work record,
and all other factors, such as physical, psychological, and sociological, that are contained within the record that might
be important to the determination as to whether the injured worker may retum to the job market by using past employ-
ment skills or those skills which may be reasonably developed. (Vocational factors are defined in paragraph (B) of this
rule).

(c) If, after hearing and review of refevant vo cational evidence and non-medical disability factots, as de-
scribed in paragraph (D)(2)(b) of this rule the adjudicator finds that the injured worker can return to sustained remuner-
ative employment by using past employment skills or those skills which may be reasonably developed through retrain-
ing or through rehabilitation, the injured worker shall be found not to be permanently and totally disabled.

(3) Factors considered in the adjudication of alt applications for permanent and total disability:

(a) The burden of proof shall be on the injured worker to establish a case of permanent and total disability.
The burden of proof is by preponderance of the evidence. The injured worker must establish that the disability is per-
manent and that the inability to work is causally related to the allowed conditions.

(b) In adjudicating an application for permanent and total disability, the adjudicator must determine that
the disability is permanent, the inability to work is due to the allowed conditions in the claim, and the injured worker is
not capable of sustained remunerative employment.

(¢) The industrial commission has the exclusive authority to determine disputed facts, the weight of the
evidence, and credibility.

(d) All medical evidence of impairment shall be based on objective findings reasonably demonstrable and
medical reports that are submitted shall be in conformity with the industrial commission medical examination manual.

(¢) If the adjudicator concludes from evidence that there is no proximate causal relationship between the
industrial injury and the inability to work, the order shall clearly explain the reasoning and basis for the decision.

(f) The adjudicator shall not consider the injured worker's percentage of permanent partial impairment as
the sole basis for adjudicating an application for permanent and total disability.
(g) The adjudicator is to review all relevant factors in the record that may affect the injured worker's abil-
ity to work. :

(h) The adjudicator shall prepare orders on a case by case basis which are fact specific and which contain
the reasons explaining the decision, The orders must specifically state what evidence has been relied upon in reaching
the conclusion and explain the basis for the decision. In orders that are issued under paragraphs (D)(2)(b) and {D)(2)(c)
of this rule the adjudicator is to specificaily Iist the non-medical disability factors within the order and state how such
factors interact with the medical impatrment resulting from the allowed injuries in the claim in reaching the decision.

(i) In claims in which a psychiatric condition has been allowed and the injured worker retains the physical
ability to engage in some sustained remunerative employment, the adjudicator shall consider whether the allowed psy-
chiatric condition in combination with the allowed physical condition prevents the injured worker from engaging in
sustained remunerative employment,

(E) Statutory permanent total disability

Division (C) of section 4123.58 of the Revised Code provides that the loss or loss of use of both hands or both
arms, or both feet or both legs, or both eyes, or any two thereof, constitutes total and permanent disability.

(1) In all claims where the evidence on file clearly demonstrates actual physical loss, or the permanent and total
loss of use occurring at the time of injury secondary to a traumatic spinal cord injury or head injury, of both hands or
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both arms, or both fect or both Iegs, or both eyes, or any two thereof, the claim shall be referred to be reviewed by a
staff hearing officer of the commission, Subsequent to review, the staff hearing officer shall, without hearing, enter a
tentative order finding the injured worker to be entitled to compensation for permanent and total disability under divi-
sion (C) of section 4123.58 of the Revised Code. If an objection is made, the claim shall be scheduled for hearing.

(a) Within thirty days of the receipt of the tentative order adjudicating the merits of an application for com-
pensation for permanent and total disability, a party may file a written objection to the order. Unless the party notifies
the industrial commission in writing of the objection to the tentative order within thirty days after the date of receipt of
notice of the findings of the tentative order, the tentative order shall become final.

(b) In the event a party makes written notification to the industrial commission of an objection within thirty
days of the date of the receipt of the notice of findings of the tentative order, the application for compensation for per-
manent and total disability shall be set for hearing and adjudicated on its merits.

(2) In all other cases filed under division (C) of section 4123.58 of the Revised Code, if the staff hearing officer
finds that the injured worker meets the definition of statutory permanent and total disability pursuant to division (C) of
section 4123.58 of the Revised Code, due to the loss of use of both hands or both arms, or both feet or both legs, or both
eyes, or any two thereof, the staff hearing officer, without a hearing, is to issue a tentative order finding the injured
worker to be permanently and totally disabled under division (C) of section 4123.58 of the Revised Code. An objection
to the tentative order may be made pursuant to paragraphs (E)(1)(a) and (E)(1)(b) of this rule.,
History:Effective:-06/01/2008.

R.C. 119.032 review dates: 02/11/2008 and 02/01/2012.
Promulgated Under: 119.03.

Statutory Authority: 4121.30, 4123.58, 4121.32.

Rule Amplifies: 4121.35, 4123.36.

Prior Effective Dates: 6/1/95, 9/15/95, 1/1/97, 4/1/04.

NOTES:

Editor's Note:
The bracketed langnage in subsection (C)(5)(2)(i) was added by the publisher for purposes of clarity.

Case Notes And OAG

(2001) PTD granted: State ex rel. Turbine Engine Components Textron, Inc. v. Indus. Comm., 93 0S53d 156, 2001
Ohio 1296, 753 NE2d 189, 2001 Ohio LEXIS 2185,
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conur. ’

OPINION BY: SADLER

OPINION
(REGULAR CALENDAR)

DECISION
IN MANDAMUS

ON OBJECTIONS TO MAGISTRATE'S DECI-
SION

SADLER, 1.

[*P1] Relator, Mid-Ohio Wood Products, Inc.
("relator"), commenced this original action requesting
that this court issue a writ of mandamus ordering re-
spondent, Industrial Commission of Ohio ("commis-
sion"), to vacate its order awarding respondent David L.
Franks ("claimant") temporary total disability ("TTD")
compensation beginning February 21, 2006, and to enter
an order finding that the cleimant voluntarily abandoned
his employment.

[*P2] Pursuant to Civ.R. 53 and Loc.R. 12(M) of
the Tenth Appellate District, this matter was referred to a
magistrate who issued a decision including findings of
fact and conclusions of law, (Attached as Appendix A.)
Therein, the magistrate concluded that the commission
[**2] abused its discretion and recommended that this
court issue a writ of mandamus ordering the commission
to vacate its order finding that the claimant's job depar-
ture was injury-induced, and to issue a new order adju-
dicating whether the claimant's job departure was inju-
ry-induced. The commission filed objections to the mag-
istrate’s decision, and relator filed a memorandum op-
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posing the objections. This cause is now before the court
for a full review.

[*P3] Recapitulated, the facts relevant to our de-
termination are as follows. On April 21, 2005, the
claimant was injured in the course and scope of his em-
ployment with relator. The claim was initially allowed
for lumbosacral strain, On the date of injury, the claimant
presented to a locat hospital emergency room, where he
was prescribed Flexeril and Vicodin and was excused
from work until April 23, 2005, However, he has never
returned to work. The next evidence of medical treatment
in the stipulated record are the records of the claimant’s
freatment with chiropractor Craig Dyer on July 16, 2005,
Dr. Dyer's July 20, 2005 report states that the claimant
reported having experienced persistent and severe back
pain and leg numbness for the preceding [**3] three
months. Dr. Dyer established a treatment plan.

[*P4] On November 22, 2005, Garth Bennington,
M.D., examined the claimant and ordered an MRI of the
lumbar spine, which tock place on November 30, 2005.
The MRI revealed an L5-S1 broad-based central disc
extrusion. Dr. Bennington treated the claimant with mus-
cle relaxants and pain medications. On Febmuary 21,
2006, chiropractor Matthew Ellis examined the claimant,
and his report indicates that the claimant’s symptoms
continued unabated, for which Dr. Ellis prepared a
treatment plan. On March 3, 2006, Dr, Ellis completed a
C-84 certifying a period of TTD from July 16, 2005 (the
date of Dr. Dyer's examination) to an estimated re-
turn-to-work date of June 5, 2006, Dr. Ellis stated that
the last date of examination was February 28, 2006. On
May 11, 2006, the claimant moved for the allowance of
the additional conditions of broad-based central disc ex-
trusion L5-81 and radicular syndrome of the Jower limbs.
On May 26, 2006, Dr. Ellis completed a second C-84 in
which he certified a period of TTD from July 16, 2005 to
an estimated return-fo-work date of September 4, 2006,
based on the conditions of lumbosacral sprain,
broad-based central disc extrusion [**4] L5-S1, and
radicular syndrome of the lower limbs.

[*P5] Following a district hearing officer's con-
sideration of the C-84s and the C86, a staff hearing of-
ficer ("SHO") heard the matter on September 14, 2006,
The SHO allowed the claim for broad-based central disc
extrusion L5-S1, and stated that the claim was neither
allowed nor disallowed for radicular syndrome of the
Tower limbs because there had not yet been a confirma-
tory EMG. The SHO granted TTD from February 21,
2006 (the date that Dr. Ellis first treated the claimant), to
September 4, 2006, and continuing upon submission of
medical proof. The SHO stated that the decision as to
TTD was based upon Dr. Ellis' C-84s, The SHO rejected
relator's argument that the claimant had voluntarily
abandoned his employment, citing the claimant's hearing

testimony that his work-related injury prevented him
from returning to work after the date of injury.

[*P6] Relator instituted this original action, argu-
ing that it is entitled to a writ of mandamus vacating the
commission's order because the commission abused its
discretion in refusing to find that the claimant voluntarily
abandoned his employment. In his decision, the magis-
trate concluded that the commission [**5] abused its
discretion in relying solely on the claimant's testimony as
to the reason that he did not return to work. Citing vol-
untary retirement cases in which the Supreme Court of
Ohio noted the presence or absence of corroborative
medical evidence, the magistrate reasoned that, although
the commission may rely on the claimant's testimony as
to why he did nof return to work, it may not rely on that
evidence alone; rather, it must point to some medical
evidence that corroborates the testimony. The magistrate
found further support for his conclusion in Ohio
Adm.Code 4121-3-34(D)(1)(d), which concerns adjudi-
cation of applications for permanent total disability
("PTD") compensation. The magistrate recommended
that this court grant a writ of mandamus ordering vaca-
tion of the commission's order, and readjudication be-
cause, in the magistrate's view, the record contains med-
ical evidence upon which the commission could rely as
corroborative of the claimant's testimony.

[*P7] The commission filed several objections,
which we will discuss in turn, First, the commission ob-
jects to the magistrato finding that, "[flollowing his Aprit
21, 2005 hospital discharge, claimant did not seck medi-
cal treatment  [#*6] until July 16, 2005 * * *" P25, in-
fra, The commission argues that the finding should be
that the stipulated evidence is silent as to whether the
claimant sought treatment for his back between the date
of injury and July 16, 2005. The commission's request
finds support in the record; therefore, we sustain this
objection and we will modify the magistrate’s finding of
fact accordingly.

[*P8] Next, the commission objects to the magis-
trate's description of Dr. Ellis' C-84s, and argues that the
description of these forms "should' indicate that [the
claimant] was incapable of returning to his former posi-
tion of employment and of attending vocational rehabili-
tation” because this demonstrates the severity of the
claimant's injury and corroborates that it was his indus-
trial injury that rendered him unable to return to work.
(Commission Objections, at 4.) Specifically, the com-
mission points out that both C-84s indicate that the
claimant was not a candidate for vocational rehabilitation
due to the severity of his condition; and the second C-84
supports the motion to add the conditions of L5-81 ex-
truded disc and radicular syndrome to the claim, one of
which was subsequently allowed, and the other of [**7]
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which the commission gave the claimant the opportunity
to refile after obtaining a confirmatory EMG.

[*P9] Upon review, we agree that Dr. Ellis states
it both of the C-84s that the claimant is, as of that time,
not & candidate for vocational rehabilitation "due to se-
verity of condition * * *." Therefore, we will modify the
magistrate's findings of fact to reflect that, on the dates of
the C-84s, Dr. Ellis opined that the claimant was not a
candidate for vocational rehabilitation. However, we
need not modify the magistrate’s findings to note that the
C-84s state that the claimant could not return to his for-
mer position, because the magistrate has already includ-
ed the fact that in each C-84 Dr. Ellis certified a period
of TTD. Accordingly, we will sustain the commission's
second objection in part and overrule it in part.

[*P10] Next, the commission argues that the
findings of fact should include a finding that, because the
SHO neither allowed nor disaflowed the additional con-
dition of radicular syndrome of the lower limbs, the
claimant is free to reapply for the condition with addi-
tional medical evidence. We decline the commission’s
invitation to reach a legal conclusion not germane to the
issues [**8] presented in relator's complaint. Accord-
ingly, we overrule the commission's third objection.

[*P11] Next, the commission lodges several ob-
jections to the magistrate's conclusions of law, which we
will discuss out of order, and several of which we will
combine, for ease of analysis, First, the commission ob-~
jects to the magistrate's reliance upon Chio Adm.Code
4121-3-34(D)(1)(), Which concerns adjudication of ap-
plications for PTD. We agree that there is no anthority
for the proposition that the foregoing administrative code
provision is applicable to adjudications of requests for
TTD. Accordingly, this objection is sustained.

[#P12] Next, the commission argues that this case
should have been dismissed for failure to bring the action
in the name of the state. However, the commission failed
to raise this issue in its answer, brief, or at any other
time. We decline to address it now, particularly because
the commission has been on notice as to the nature of
this action since it was served with the "Complaint for
Wiit of Mandamus,” and it has suffered no prejudice
from relator's failure to properly caption its complaint.
For these reasons, we overrule this objection.

[*P13] Finally, the commission objects to  [*¥9]
the magistrate's conclusion that its order is unsupported
by "some evidence" because the SHO relied upon the
claimant's testimony to conclude that his motivation for
abandoning his job was related fo his industrial injury,
and that his departure was, therefore, involuntary, The
commission maintains that there is no support in the law
for this conclusion. The commission also argues that the
medical evidence, including the presence of the disc ex-

trusion now recognized in the claim, and reports of con-
sistent severe pain, corroborate the claimant's testimony
by revealing that his injury was clearly more severe than
it appeared to be on the date of injury. The commission
argues that there is no requirement that the SHO mention
the corroborative aspects of the medical evidence, when
the SHO specifically states that he relied upon the C-84s
and the claimant's testimony. We agree and sustain the
remaining objections on that basis.

[*P14] “[T]emporary fotal disability is defined as
a disability which prevents a worker from returning 1o
his former position of employment." Siate ex rel,
Ramirez v. Indus. Conm. (1982), 69 Ohio 5t.2d 630, 23
0.0.3d 518, 433 N.E.2d 586, syllabus. "A worker is
prevented [¥¥10] by an industrial injury from returning
to his former position of employment where, but for the
industrial Injury, he would return to such former pesition
of employment. However, where the employee has taken
action that would preclude his returning to his former
position of employment, even if he were able to do so, he
is not entifled to continued temporary total disability
benefits since it is his own action, rather than the indus-
trial injury, which prevents his returning to such former
position of employment.” Stafe ex rel. Jones & Laughlin
Steel Corp. v. Indus. Comm. (1983), 29 Ohio App.3d
145, 29 OBR 162, 504 N.E.2d 451, syllabus.

[#P15] Thus, "[] claimant's separation from em-
ployment is classified as either voluntary or involuntary.
% ¥ % The latter includes an injury-induced departure and
does not affect TT[D] eligibility." State ex rel. Wiley v.
Whirlpool Corp., 100 Ohio St.3d 110, 2003 Ohio 5100,
796 N.E.2d 925, P14, However, "a proper analysis must
Took beyond the mere volitional nature of a claimant's
departure. The analysis must also consider the reason
underlying the claimant's decision to retire. * * * This
broader focus takes into consideration a claimant's phys-
ical condition. [**11] It recognizes the inevitability that
some claimants will never be medically able to return to
their former positions of employment, and thus dispenses
with the necessity of a claimant's remaining on the com-
pany roster in order to maintain temporary total benefit
eligibility.” State ex rel. Rockwell Internatl. v. Indus.
Comm. (1988), 40 Ohio St.3d 44, 46, 531 N.E.2d 678.

[*P16] Moreover, "[flhe voluntary nature of [the
claimant's] abandonment is a factual question which re-
volves around Jthe claimant's] intent at the time he re-
tired. The Supreme Coutt of Ohio has directed: ‘All rele-
vant circumstances existing at the time of the alleged
abandonment should be considered. * * * The presence
of such intent, being a factual question, is a determina-~
tion for the commission.' " State ex rel. Williams v. Co-
ca-Cola Ent., Franklin App. No. 044P-270, 2005 Ohio
5085, P9, quoting State ex rel. Diversitech Gen. Plastic
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Film Div. v. Indus. Comm. (1989), 45 Ohio 5t.3d 381,
383, 544 N.E2d 677.

[*P17] Additionally, it is well-settled that the
claimant doss not have a burden of disproving a volun-
tary sbandonment of the former position of employment
in order to show entitlement to TTD compensation. State
ex rel. College of Wooster v. Gee, Franklin App. No.
034P-389, 2004 Ohio 1898, P38, [**12] citing State
e rel. Superior's Brand Meats, Inc. v. Indus. Comm., 78
Ohio St.3d 409, 1997 Ohio 9, 678 N.E.2d 565. "The
burden of proof with respect to voluntary abandonment
falls upon the employer * * #, The claimant's burden is to
persuade the commission that there is a proximate causal
telationship between his or her work-connected injuries
and disability, and to produce medical evidence to this
effect. State ex rel. Quarto Mining Co. v. Foreman, 79
Ohio St.3d 78, 83, 1997 Ohio 71, 679 N.E.2d 706. R
Where a claimant establishes a prima facle causal con-
nection based upon medical evidence, the burden should
then properly fall upon the employer to raise and produce
evidence on its claim that other circumstances inde-
pendent of the claimant's allowed conditions caused him
to abandon the job market. Id."

[¥P18] We have carefully reviewed the cases that
the magistrate cites in his decision, and we find nothing
in them that holds that there must be objective medical
evidence corroborating a claimant's testimony regarding
his motivation for abandonment of his employment. On
the contrary, as noted hersinabove, the commission
[**13] must make a factual determination, based upon alt
of the surrounding circumstances, whether the motiva-
tion for the claimant's departure was, in whole or in part,
the allowed conditions for which the claimant has al-
ready discharged his burden of proof. Here, the commis-
sion did so, and did not abuse its discretion in crediting
the claimant's testimony, particularly in light of the office
notes from Drs. Bennington, Ellis, and Dyer, which in-
dicate that the claimant reported suffering severe, con-
stant back pain since the date of injury. The commission
is the exclusive evaluator of weight and credibility of the
evidence. State ex rel. LTV Steel Co. v. Indus. Commn., 88
Ohio St.3d 284, 2000 Ohio 328, 725 N.E.2d 639. For
these reasons, we sustain the commission's objections
insofar as they challenge the magistrate's conclusion that
the commission abused its discretion.

[#*P19] Having undertaken a review of the com-
mission's objections and relator's memorandum in oppo-
sition thereto, considered the arguments of all of the par-
ties, and independently appraised the evidence, we sus-
tain in part and overrule in part the commission's objec-
tions, we adopt the magisirate’s findings of fact with
modifications [**14] as indicated herein, we reject the
magistrate's conclusions of law and substitute them with
our own, and we deny the requested writ of mandamus.

Objections sustaived in part and overruled in part; writ
of mandarmus denied,

KLATT and FRENCH, JJ., concur.

APPENDIX A

IN THE COURT OF APPEALS OF OHIO TENTH
APPELLATE DISTRICT

[State ex rel,] Mid-Ohio Wood Products, Inc., Rela-
tor, v. The Industrial Commission of Ohio and David L.
Franks, Respondents,

No. 07AP-478

{(REGULAR CALENDAR)
MAGISTRATE'S DECISION
Rendered on January 31, 2008

Garvin & Hickey, LLC, Michael J.
Hickey, Dantel M. Hall and Matihew D,
Shufeidt, for relator.

Mare Dann, Attorney General, and
Stephen D. Plymale, for respondent In-
dustrial Commission of Ohio.

Bevan & Associates, LP.4., and
Christopher Stefancik, for respondent Da-
vid L. Franks,

IN MANDAMUS

[¥P20] In this original action, relator, Mid-Ohio
Wood Products, Inc. ("relator” or "Mid-Ohio"), requests
a writ of mandamus ordering respondent Industrial
Commission of Ohio {"commission"} to vacate its order
awarding respondent David L. Franks ("claimant”) tem-
porary total disability ("TTD") compensation beginning
February 21, 2006, and to enter an order finding that
claimant voluntarily abandoned [**15] his employ-
ment.

Findings of Fact:

[*P21] 1. On April 21, 2005, claimant sustained
an industrial injury while employed as a laborer for reta-
tor, a state-fund employer. The industrial claim was ini-
tially allowed for "lumbosacral strain” and was assigned
claim number 05-335727.

[(*P22] 2. On the date of injury, ¢laimant present-
ed to a hospital emergency department. Following a
medical evaluation, claimant was discharged that same
day. Hospital records indicate that he was excused from
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work "o 4/23/2005." He received a prescription for
"Flexeril 10 mg." to be taken for muscle spasms. Ac-
cording to hospital records, he also received a prescrip-
tion for "Vicodin" to relieve pain.

[*P23] 3. Prior to April 21, 2005, claimant had
sustained an earlier industrial injury while employed
with Mid-Ohio. Apparently, in that claim, claimant un-
derwent carpal tunnel surgery prior to the April 21, 2005
industrial injury at issue here.

[¥P24] 4. Claimant did not return to work at
Mid-Ohio following his April 21, 2005 industrial injury.

[#P25] 5. Following his April 21, 2005 hospital
discharge, claimant did not seek medical treatment until
Tuly 16, 2005, when he was initially examined by chiro-
practor Craig A. Dyer, D.C,, who was an employee
[*#16] of the Mantonya Chiropractic Center. Following
the July 16, 2005 examination, Dr. Dyer prepared a re-
port, dated July 20, 2005, stating:

Mr, Franks indicated his major com-
plaints developed as a result of a job re-
Iated injury on 04/21/2005 and have per-
sisted for 3 months. Mr. Franks is experi-
encing severe low back pain and radiating
leg numbness, The symptoms are con-
stant, Activities that aggravate the symp-
toms are bending, getting up [and] dovm,
increased activity in general and lifting.
Mr. Franks injured himself on 4/21/2005
while at work. He was moving a steel cart
loaded with lumber. He was to move it by
himself by leaning backwards into the cart
and pushing off on the ground to get it
moving. The cart weighed at least several
hundred pounds to a thousand pounds
when loaded, This activity was performed
on a daily basis and was one of the normal
duties of Mr. Franks once the cart was
loaded fully. On 4/21/2005, Mr[.] Franks
was atiempting to move the loaded cart
when he felt a sharp pain in his lower
back, He had pushed his tailbone/low
back onto the cart and was pushing with
his legs to move the cart when the pain
began. This mechanism of injury caused a
sprain/strain injury to occur {¥¥17] be-
cause of the extreme weight and poor
technique for moving the fully loaded
carts. Mr. Franks indicates that this was
the only way to move the fully loaded
carts since this was fo be done individu-
ally.

M, Franks left work to go to Licking
Memorial Hospital for treatment of his
injury. He was treated and examined at
the ER at Licking Memorial Hospital.
Pain medication was given to Mr. Franks
for his injury. He was told to follow up
with his family doctor. Later that night
visible bruising appeared on his lower
back where the cart made contact with his
body. Mr. Franks has only been given
pain medication for his condition. Tem-
poraty relief has been apparent, but the
symptoms are worsening with time. No
other treatment has been given or sought
prior o presentation at this office. Radi-
ating leg numbness has also become ap-
parent in the days since his injury as well
as: loss of balance, depression, and sleep-
ing trouble. Mr, Franks sleeps only 1-2
hours at a tims due to his worsening pain.

* % K

TREATMENT PLAN

Symptoms: low back pain, radiating
leg numbness (diagnosis:  846.0
sprain/strain, lumbosacraf)[.] During the
relief care phase (acute), which will begin
7/16/2005 and last for approximately
[#¥18] 4 wecks, the patient should be
treated 12 times, Each visit will include
the following treatment: spinal manipula-
tion, ems, cryotherapy. The goals during
this phase of care are to! decrease pain,
decrease swelling/inflammation, decrease
muscle spasm, increase range of maotion,
increase ability to perform activities of
daily living, increase function, increase
strength, increase flexibility, improve
alignment. An active care program is to
be implemenied as soon as the swelling
has reduced. Stretching exercises are to be
given and performed at home to Mr.,
Franks in addition to the strengthening
exetcises. The strengthening exercises are
to be performed beginning the second
week of care and to be performed at this
office 3X/week for two weeks beginning
on the 7th treaiment visit.

* Kk

FINAL COMMENTS

The current prognosis for this patient
is very good. In my professional opinion,
the symptoms presented by Mr. Franks on
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7/16/2005 are a direct result of the acci-
dent chronicled in this report.

[¥P26] 6. Although claimant was treated by Dr.
Dyer on several occasions after July 16, 2005, Dr. Dyer
never provided a work excuse nor did he ever opine that
claimant was unable {o return to work.

*P27] 7. On November [**19] 22, 2005,
claimant was initially examined by Garith Bennington,
M.D,, for treatment purposes.

[*P28] 8. On November 30, 2005, at Dr. Ben-
nington's request, claimant underwent an MRI of the
lumbar spine, The radiologist's report of the MRI states:

L5-81 demonstrates a broad-based
central disc extrusion with some slight
caudad subligamentous extension. Some
generalized annulus bulging is also seen
and is slightly asymmetrical with some
natrowing of the neural foramen on the
right compared to the left. Some lateral
recess stenosis is seen however exiting
nerve roots at L5-81 show no encroach-
ment,

[*P29] 9. On January 9, 2006, following another
office visit, Dr. Bennington wrote:

* % % [Patient] has 3-4 months of low
back pain. Seems to bother his hip and
legs at times, Only recent injuries are [sic]
inctude falling down steps and heavy lift-
ing. Only specific incident was in [A]pril
moving a steel cart - 2000 1bs and went
to hospital after pulling back. Sent home

with muscle relaxants and pain meds. * *
%

[¥P30] 10. On February 21, 2006, claimant re-
turned to the Mantonya Chiropractic Center. Because Dr.
Dyer was no longer employed there, claimant saw chiro-
practor Matthew F. Ellis, D.C. Following the February
[**20] 21, 2006 examination, Dr. Ellis wrote;

TREATMENT PLAN

Symptoms: low back pain, radiating
leg numbness  (diagnosis:  846.0
sprain/strain, lumbosacral}[.] During the
sub-acute care phase, which will begin

02/21/2006 and last for approximately 4
weeks, the patient should be treated 12
times. Each visit will include the follow-
ing treatment: spinal manipulation, ems,
cryotherapy, The goals during this phase
of care are to: decrease pain, decrease
swelling/inflammation, decrease muscle
spasm, ingrease range of motion, increase
ability to perform activities of daily liv-
ing, increase function, increase strength,
increase flexibility, improve alignment.
Request 12 visits of physical therapy in
our office to increase range of motion,
decrease muscle tightess [sic] and in-
¢crease endurance, at 3 times a week for 4
weeks.

[*P31] 11, On March 3, 2006, Dr. Ellis completed
a C-84, The C-84 form presents the following query:
"List ICD-9 Codes with narrative diagnosis(es) for al-
lowed conditions being treated which prevent refurn to
work." In response to the quety, Dr, Ellis wrote: "846.0
Sprain Lumbosacral." On the C-84, Dr. Ellis certified a
period of TTD beginning July 16, 2005 (the date of Dr.
Dyer's initial [**21] examination) to an estimated re-
turn-to-work date of June 5, 2006. In response to the
form's further query, Dr. Ellis indicated that February 28,
2006 was the date of last examination.

[*P32] 12, On May 11, 2006, claimant moved for
the allowance of additional conditions in the claim.

[*P33] 13. On May 26, 2006, Dr. Ellis completed
another C-84 on which he certified TTD from July 16,
2005 to an estimated return-to-work date of September 4,
2006. Tn response to the form's query asking for a list of
the allowed conditions being treated which prevent a
return to work, Dr. Ellis wrote: "846.0 Lumbosacral
sprai/strain[,] 722.2 Broad-based central disc extrusion
15-81 [,] 724.4 Radicular Syndrome of lower limbs.”

[*P34] 14. On July 20, 2006, a district hearing of-
ficer ("DEO") heard claimant’s motion for the allowance
of additional conditions and request for TTD compensa-
tion. Following the hearing, the DHO issued separate
orders. One of the orders denied the motion for the al-
lowance of additional conditions. The other order denied
the request for TTD compensation.

[¥P35] 15. Claimant administratively appealed the
July 20, 2006 orders of the DHO,

[*P36] 16. On September 14, 2006, a staff hearing
officer ("SHO") heard the appeals [**22] from the
DHO's orders of July 20, 2006, Following the hearing,
the SHO issued separate orders.
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[*P37] One of the orders vacated the DHO's deni-
al of the additional claim allowance and additionally
allowed the claim for "broad-based central disc extrusion
L5-S1." The order further states: "The denial of the con-
dition "RADICULAR SYNDROME LOWER LIMBS is
vacated. This condition is neither granted or denied at
this time but is dismissed due to the lack of EMG testing
to confirm or rule out the diagnosis." (Emphasis sic.)

[*P38] The other SHO's order vacated the DHO's
denial of TTD compensation. That SHO's order states:

Temporary total compensation is
granted from 02/21/2006 (the date of the
first treatment by Dr. Ellis) to 09/04/2006,
and to continue upon submission of med-
ical proof. Disability is based on the
C-84's from Dr. Ellis (03/03/2006 and
05/26/2006) and the additicnal condition
granted by Staff Hearing order of
09/14/2006.

Temporary total disability compensa-
tion is denied from 07/16/2005 through
02/20/2006 based on a lack of persuasive
medical evidence. Dr. Eliis did not see the
injured worker until 02/21/2006. Dr. Dyer
saw the injured worker from 07/16/2005
through 07/30/2005 but makes no mention
[*¥23] in his office notes or 07/20/2005
report of disability. The injured worker
then saw Dr. Bennington from 11/22/2005
through 03/09/2006, yet nowhere does Dr.
Bennington state the injured worker is
unable to work due to the allowed inju-
ries, In light of this history and evidence,
Dr. Ellis' opinion of disability from
07/16/2005 through 02/20/2006 is not
found persuasive.

The employer's argument of a volun-
tary abandonment is not found persuasive.
The injured worker testified that he never
returned to work after 04/21/2005 because
he was unable to due to his injury. Leav-
ing or quitting work due to an allowed in-
jury is not a voluntary abandonment but
an involuntary departure akin to a retire-
ment due to an allowed injury. Further,
the employsr has submitted no written
proof of a termination, the reasons for
such a termination, or a written policy fo
show the employee was put on notice of
the violation claimed and was aware it
would lead to termination, as required by
the [State ex rel. Louisiana-Pacific Corp.
v, Indus. Comm. (1995), 72 Ohlo St.3d

401, 1995 Ohio 153, 650 N.E.2d 469]
case.

[*P39] 17. The SHO's order of September 14,
2006, indicates that "Parkinson" appeared as a witness
for the employer af the hearing.

[*P40] 18. The record [**24] contains a hand-
written memorandum dated June 1, 2005, on Mid-Ohio
stationary. The memorandum, signed by "Deanna Par-
kinson," states:

After being off work for 11 weeks for
carpel tunnel surgery on both wrists, Da-
vid Franks returned to work on 3-29-05.
The 1st week he worked 32 hrs. 2nd week
8 hrs. 3rd week 14 1/2 hrs and 4th week
12 hrs,

His girlfriend came in and handed
Nancy a paper from Licking Memorial
Hospital stating that he had hurt his back.
(Which he did not hurt here).

David's last day of work was 4-21-05.
His girlfriend came in for his check. I
asked what was up with David and she
said "Uh - - - 1 think he done quit."

(Emphasis sic.)

[*P41] 19, At oral argument, this magistrate was
informed by relator's counsel that the "Parkinson” who
appeared as a witness at the SHO hearing was Jay Par-
kinson who is the brother of Deanna Parkinson,

[*P42] 20. Relator administratively appealed both
SHO's orders of September 14, 2006,

[#P43] 2L1. On October 12, 2006, another SHO
mailed an order refusing relator's administrative appeal
from the SHO's order of September 14, 20086, that grant-
ed the additional claim allowance.

[*P44] 22. On March 22, 2007, another SHO
mailed an order refusing relator’s administrative appeal
from [**25] the SHO's order of September 14, 2006,
that awarded TTD compensation.

[*P45] 23. Earlier, in December 2006, pursuant to
R.C. 4123.512, relator appealed the SHO's refusal order
of October 12, 2006 to the Licking County Court of
Cominon Pleas, That action remains pending,

[*P46] 24. On June 7, 2007, relator, Mid-Ohio
Wood Products, Inc., filed this original action.
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Conclusions of Law:

[*P47] The main issue is whether the commission
can exclusively rely upon claimant's testimony in deter-
mining that his post-injury failure to return to work at
Mid-Ohio was injury-induced and thus involuntary under
the standard set forth in State ex rel. Rockwell Internall.
v. Indus, Comm. (1988), 40 Ohio St.3d 44, 531 NE2d
678, and its progeny.

[*P48] Finding that the claimant's testimony alone
fails to constitute the some evidence needed to support
the commission's determination of an injury-induced
departure from employment, it s the magistrate's deci-
sfon that this court issue a writ of mandamus, as more
fully explained below.

[*P49] Analysis begins with a brief review of
three decisions of the Supreme Court of Ohio addressing
the question of whether a claimant's retirement from his
employment was voluntary or involuntary, Obviously, in
the instant [*%26] case, there was no retirement in the
usual sense of the word. However, it is undisputed that
the instant claimant quit his job by simply faiting fo re-
turn to his job. Clearly, the retitement cases to be ad-
dressed below set forth the standard applicable to this
case,

[*P50] Before addressing the three decisions of
the Supreme Court of Ohio involving retirement, the
magistrate notes that there is no evidence that claimant
was fired for violation of a written work rule and, thus,
contrary to what might be suggested in the SHO's order
of September 14, 2006, State ex rel. Louisiana-Pacific
Corp. v. Indus. Comm. (1995), 72 Ohio St.3d 401, 1995
Okhio 153, 650 N.E.2d 469, and its progeny are not ger-
maine to this action.

[*P51] Specifically, what is at issue is the follow-
ing portion of the SHO's order:

The employer's argument of a volun-
tary abandonment is not found persuasive.
The injured worker testified that he never
returned fo work after 04/21/2005 because
he was unable to due to his injury. Leav-
ing or quitting work due to an allowed in-
jury is not a voluntary abandonment but
an involuntary departure akin to a retire-
ment due to an allowed injury, * * *

[¥P52] Tn Rockwell, the court pronounced:

Neither [State ex rel, Asheraft v. Indus.
Comm. (1987), 34 Ohio St3d 42, 517
N.E2d 533] [**27] nor [State ex rel.

Jones & Laughiin Steel Corp. v. Indus.
Comm. {1985), 29 Ohio App.3d 143, 29
Ohio B. 162, 504 N.E.2d 451] states that
any abandonment of employment pre-
cludes payment of temporary total disa-
bility compensation; they provide that
only voluntary abandonment precludes it.
While a distinction between voluntary and
involuntary abandonment was contem-
plated, the terms until today have re-
mained undefined. We find that a proper
analysis must look beyond the mere voli-
tional nature of a claimant's departure.
The analysis must also consider the rea-
son underlying the claimant's decision to
retire. We hold that where a claimant's re-
tirement is causally related to his injury,
the retirement is not "voluntary" so as to
preclude eligibility for temporary total
disability compensation.

Id at 46. (BEmphasis sic.)

[*P53] In Rockwell the claimant sustained a low
back injury within the course of his employment with
Rockwell International. Following receipt of TTD ¢om-
pensation, his attending physician, Dr. Salinas, released
him to return to light duty work. Bvidence from the em-
ployer as to the physical requirements of the claimant's
job indicated that the claimant could not return to that
job under Dr. Salinas’ restrictions. [**28] When the
claimant moved to reactivate his claim requesting TTD
compensation, the commission awarded TTD compensa-
tion and also determined that the claimant's retirement
was due to his industrial injury.

[*P54] Upholding the commission's decision on
the job abandonment issue, the Rockwell court explained:

The determination of disputed factual
situations is within the final jurisdiction of
the commission, subject to correction by
mandamus only upon a showing of an
abuse of discretion. State ex rel. Allied
Wheel Products, Inc. v. Indus. Comm.
(1956), 166 Ohio St. 47, 139 N.E.2d 41[.]
* % % There has been no abuse of discre-
tion, however, where the record contains
some evidence to support the commis-
ston’s decision. Stafe ex rel. Burley v. Coil
Packing, Inc, (1987), 31 Ohio St. 3d 1§,
3! Ohio B. 70, 508 N.E2d 936[.} * * *
Having defined "voluntary" retirement,
we must now determine whether there is
"some evidence” to support the commis-
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sion's determination that appellant did not
voluntarily retire.

The commission relied primarily on
three pieces of evidence: (1) the statement
of the plant personnel officer indicating
that appellant tried to teturn to a job with
lighter duties, but none was available; (2)
appellant's ability to continue to [**29]
work, following a heart-bypass operation,
until his industrial injury; and (3) the May
16, 1984 report of commission specialist
Dr. Rogelio Sanchez, who found it highly
improbable that appellant would ever re-
turn to substantially remunerative em-
ployment. We hold the above constitutes
"some evidence” supporting the commis-
sion's determination that appellant's re-
tirement was causally related to his indus-
trial injury and thus was not "voluntary."

Id at 46.

[*P55] On the same day that Rockwell was decid-
ed, the Supreme Court of Ohio also decided State ex rel.
Scott v. Indus. Comm. (1988), 40 Ohio St.3d 47, 531
N.E.2d 704, a case that applied the Rockwell standard. In
Scott, after noting that the determination of disputed fac-
tual situations is within the final jurisdiction of the com-
mission, the court stated that the question before it is
whether there was some evidence supporting the com-
mission's determination that the claimant voluntarily
retired.

[*P56] In Scott, the commission had denied TTD
compensation to the claimant on grounds that he had
voluntarily retired. The claimant then filed for a writ of
mandamus in this court. After this court denied the writ,
the claimant appealed as of right to the Supreme Court of
{*+30] Ohio. In affirming this court's judgment, the Su-
preme Court of Ohio stated:

In affirming the commission's findings
herein, the appellate court emphasized
three factors: (1) an apparent absence of
medical treatment for appellant for eight-
een months, (2) appellant's receipt of un-
employment compensation benefits from
June 23, 1984 through March 23, 1985,
and, (3) appellant's receipt of Social Secu-
rity retirement benefits. The court stated
that "taken together, * * * these factors
collectively constituted some evidence
supporting a finding by the Industrial
Commission of a voluntary retirement by
relator.” We agree.

Id a1 48.

[*P57] In State ex rel. White Consolidated Indus-
tries v. Indus. Comm. (1990), 48 Ohio St3d 17, 548
N.E2d 926, the claimant sustained an industrial injury
and began receiving TTD compensation. In April 1986,
while still receiving TTD compensation, the claimant
retived. He then asked the commission to defermine
whether he should receive TTD compensation subse-
quent to his retirement. Citing the claimant's affidavit
and a report from Dr. Boumphrey, the commission or-
dered compensation to continue. Thereafter, the
self-insured employer filed for a writ of mandamus in
this court, After this court [#*31] denied the writ, the
employer appeated as of right to the Supreme Court of
Ohio.

[*P58] In reversing this court's judgment, the Su-
preme Court of Ohio, in Hhife, explained:

The voluntary nature of retirement is a
factual question within the commission’s
final jurisdiction. State ex rel. Haines v.
Indus. Comm. (1972), 29 Ohio St. 2d 15,
278 NE2d 24[.] * # * So long as the
commission's decision is supported by
nsome evidence,” there has been no abuse
of diseretion and mandamus will not lie.
State, ex rel. Burley, v. Coil Packing, Inc.
(1987), 31 Ohio St.3d 18, 31 Ohio B. 70,
508 N.E.2d 936[.] * * * Upon review, we
find that Dr, Boumphrey's February 22,
1985 report and the claiment's affidavit
are "some evidence" supporting the com-
mission’s determination that claimant's re-
tirement was not voluntary.

Id at 18,

[*P59] Clearly, Rockwell, Scott and White do not
foreclose the proposition being advanced here. Moreo-
ver, in all three cases, medical evidence was viewed by
the commission and the Supreme Court of Ohio as criti-
cal to the determination of whether a retirement was in-
jury-induced.

[*P60] While TTD compensation is the issue in
the instant case, the magistrate finds instructive one of
the commission's guidelines for the adjudication of ap-
plications [**32] for permanent total disability ("PTD")
compensation, Ohio Adm.Code 4121-3-34(D){1)(d)
states:
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If, after hearing, the adjudicafor finds
that the injured worker voluntarily re-
moved himself from the work force, the
infured worker shall be found not to be
permanently and totally disabled. If evi-
dence of voluntary removal or retirement
is brought into issue, the adjudicator shall
consider evidence that is submitted of the
injured worker's medical condition at or
near the time of removal/retirement.

[#P61] If medical evidence is essential to the con-
sideration of whether an injured worker has voluntarity
removed himself from the workforce in a PTD adjudica-
tion, it follows that medical evidence is essential to the
consideration of whether a job departure is inju-
1y-induced in a TTD adjudication, See, generally, Stafe
ex rel, Bozeman v. Unisource Corp., Franklin App. No.
014P-1484, 2003 Ohio 747 (the commission miscon-
strued the PTD applicant's treatment record in determin-
ing that his retirement was voluntary).

[*P62] The question of whether a retirement or
job departurs is injury-induced must focus upon the
claimant's motivation for leaving his job. Given the
above authorities, it is clear to this magistrate [¥*33]
that the claimant's motivation for leaving his job must be
supported by medical svidence relevant to his decision to
abandon the employment. It follows then that the com-
mission must find support in the medical evidence of
record if it is to rely upon the claimant’s testimony that it
was the industrial injury that motivated his decision to
retire or to abandon his job, Under Stafe ex rel. Noll v.
Indus. Comm. (1991), 57 Ohio St.3d 203, 567 NE2d
245, the commission must also speeify what medical
evidence has been relied upon to support the claimant's
testimony along with a brief explanation of its reasoning.

[#*P63] This magistrate disagrees with relator's
contention that the commission cannot find claimant's
job departure to be injury-induced in the absence of a
medical opinion that he was unable to return to his for-
mer position of employment after his work excuse ex-
pired on April 22, 2005. Relator's reliance upon Stafe ex
rel. Earls v, Indus. Comm., 97 Ohio S1.3d 264, 2002
Ohio 6320, 779 N.E.2d 212, is misplaced.

[*P64] In Earls, the court reiterated
well-established law when it stated that a key requite-
ment of TTD eligibility is "the presence of medical evi-
dence substantiating a causal relationship befween the
allowed conditions [**34] and the alleged inability to
return to the relevant position of employment.” Id, at P8,

[#*P65] Citing the above-quoted pronouncement
by the Earls court, relator asserts that "[t}he same stand-

ard should apply to the question of whether Franks vol-
untarily abandoned his employment.” (Reply brief at 4.)
The magistrate disagrees with relator's assertion.

[*P66] A distinction needs to be made between
those cases that have decided what constitutes some evi-
dence to support a finding that a claimant is totally disa-
bled by an allowed condition and those cases that have
decided what constitutes some evidence to support a de-
termination of whether a retirement or job departure is
injury-induced.

[*P67] As previously noted, on the issue of job
abandonment, the focus is upon the claimant's motivation
for his job departure. It is certainly conceivable that a
claimant's job departure might not immediately generate
a doctor's opinion of disability yet the claimant is in-
duced by the injury to depart from his employment. That
is, an injury-induced job departure is mot necessarily
equatable to an inability to perform the job at the time of
the departure.

[*P68] Here, the record shows that in April 2005,
claimant was told at the time [**35] of his hospital
evaluation that he had sustained a lumbosacral sprain
that would be expected to heal within a brief period of
time. Yet, according to Dr, Dyer's report, claimant's back
pain persisted to such an extent that he sought additional
medical treatment from Dr. Dyer on July 16, 2005, some
three months after the date of injury. Not until the results
of the November 30, 2005 MRI were reported was it
clear that claimant had sustained a much more serious
injury than originally believed.

[*P69] The point of this brief analysis of the
medical evidence is to indicate that, contrary to relator's
assertion, the record does contain medical evidence that
the commission could conceivably rely upon fo support
claimant's testimony. That the commission abused its
discretion does not compel a full writ of mandamus or-
dering the commission to enter a finding of 2 voluntary
abandonment of employment as telator claims here.

[*P70] Citing State ex rel. Elyria Foundry Co. v.
Indus. Comm. (1998), 82 Ohio St.3d 88, 1998 Ohio 366,
694 N.E.2d 459, the commission claims that this man-
damus action is not ripe for judicial review because rela-
tor is pursuing an RC. 4123.512 appeal to a common
pleas court. The commission's reliance upon Ebyria
Foundry [**¥36} is misplaced,

[*P71] In Elyria Foundry, the employer, pursuant
to R.C. 4123.512, appealed the allowance of the claim to
the Lorain County Court of Common Pleas. The claim
had been only allowed by the commission for silicosis
and it was this claim allowance that the employer chal-
lenged in the common pleas court. During the pendency
of the common pleas court action, the employer initiated
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a mandamus action challenging the commission's award
of TTD compensation, Noting that the allowance of the
entire claim was in dispute in the common pleas court,
the Elyria Foundry court held that the mandamus action
was not ripe for review,

[*P72] Here, the claim was initially atlowed for
Ylumbosacral strain” and then subsequently allowed for
"broad-based central disc extrusion L5-S1." Relator's
R.C. 4123.512 action in the common pleas court does not
challenge the "lumbosacral strain" which is the sole basis
for Dr. Ellis' cettification of TTD in his March 3, 2006
C-84, The SHO, in his September 14, 2006 order,
awarded TTD compensation beginning February 21,
2006 based upon two C-84s from Dr. Ellis dated March 3
and May 26, 2006, Thus, even if relator were to succeed
in its common pleas court action, Dr. Ellis' [**37]
March 3, 2006 certification of TTD based solely upon
the lumbosacral strain would not be eliminated from ev-
identiary consideration. While Dr, Ellis' May 26, 2006
C-84 would be eliminated from evidentiary consideration
if the subsequent claim allowance were successfully
challenged in the common pleas court, thet would not
undermine the TTD award based upon Dr. Ellis' March
3, 2006 C-84.

[*P73] Given the above analysis explaining the
critical difference between Efyria Foundry and the in-
stant case, it is clear that this mandamus acticn is not
barred by the ripeness docirine set forth in Ebwia
Foundry.

[*P74]) Citing State ex rel. Quario Mining Co, v.
" Foreman (1997), 79 Ohio St.3d 78, 1997 Ghio 71, 679
N.E2d 706, the commission claims here that relator
failed to raise administratively the defense of a voluntary
abandonment of employment. The commission's claim
lacks merit, The SHO's order of September 14, 2006
addresses "[tJhe employer's argument of a voluntary
abandonment" even though that argument is not specifi-

cally set forth in the order. Thus, the SHO's order itself
contradicts the commission's position here.

[*P75] The magistrate also disagrees with the
commission's suggestion that its abuse of discretion, as
explained above, does [**38] not require a writ of
mandamus because allegedly relator failed to administra-
tively present a prima facie case for & voluntary aban-
donment. Contrary to the commission's suggestion, rela-
tor's claim of a voluntary abandonment does not rest
solely upon the reported rematks of his girlfriend as in-
dicated in the June 1, 2005 handwritten memorandum.

[*P76] Accordingly, it is the magistrate's decision
that this court issue a writ of mandamus ordering the
commission {o vacate its order finding that claimant's job
departure was injury-induced and, in a manner consistent
with this magistrate's decision, enter a new order deter-
mining whether the job departure was injury-induced.

/s/ KENNETH W. MACKE
KENNETH W, MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 33(D)(3)(q)(iii) provides that a
party shall not assign as error on appeal
the court's adoption of any factual finding
or legal conclusion, whether or not spe-
cifically designated as a finding of fact or
conclusion of law under CiwR
33(D)(3)(a)(i), unless the party timely
and specifically objects to that factual
finding or legal conclusion as required by
Civ.R. 53(D)(3)(b).
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