
BEFORE THE SUPREME COURT OF OHIO

STATE OF OHIO

-vs-

PLAINTIFF-APPELLANT

CHRISTOPHER AND`ERSON

DEFENDANT-APPELLEE

^ASE^a . ^ ^ - 18 3 4
ON APPEAL FROM CASE NO. 11 MA 43
BEFORE THB COURT OF APPEALS FOR
THE SEVENTH APPELLATE DISTRICT

^

^^

STATE 'S MEMORANDUM IN SUPPORT OF JIJRISDICTION

PAUL J. GAINS, 0020323
MAHONING COUNTY PROSECUTOR

RALPH M. RIVERA, 0082063
ASSISTANT PROSECUTOR
Counsel o,f'Record

OFFICE OF THE MAHONING COUNTY
PROSECUTOR
21 W. BOARDMAN ST., 6TH FL.
YOUNGSTOWN, OH 44503
PH: (330) 740-2330
FX: (330) 740-2008
^¢ains e mahonin c^ountyoh. gov
rrivera^a mT ahonin ĉountyoh.^ov
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Statement of Wh This is a Case of Great Public and General
Interest that Presents a Substantial Constitutional Question

The great public and general interest in this case that presents a substantial

constitutional question is simple: the Seventh District, sitting en banc, concluded (2-2)

that a trial court's denial of a defendant's motion to dismiss based upon his rights to Due

Process and Double Jeopardy following a hung jury was a final appealable order pursuant

to R.C. 2505.02. See State v. Anderson, 7^1 Dist. No. 11 MA 43, 2012 Ohio 4390.

{Appendix A) This is an obvious error that directly conflicts with this Court's decision in

State v. Crago, 53 Ohio St. 3d 243 {1990).

Defendant-Appellee Christopher Anderson was previously convicted of murder

and sentenced to fifteen years to life in prison for killing 22-year-old Amber Zurcher,

who was strangled to death in her apartment on June 3, 2003. See State v. Anderson, 7'^

Dist. No. 03 MA 252, 2006 Ohio 4618, appeal not accepted, 112 Ohio St.3d 1443, 2007

Ohio 152, 860 N.E.2d 767. Defendant's conviction was later reversed. See id. at ¶ 128.

Following remand, the State attempted to retry Defendant but it resulted in two

hung juries and a mistrial. The mistrial was declared after Defendant's trial counsel fell

asleep during voir dire. Prior to Defendant's sixth trial, Defendant filed a Motion to

Dismiss, in which he argued that making him submit to a sixth trial violated his right to

Due Process and the prohibition against Double Jeopardy. This motion was denied.

Or^ September 25, 2012, sitting en banc, a majority of the judges in the Seventh

District were unable to concur on whether or not the trial court's denial of Defendant's

motion to dismiss was a final appealable order; therefore, the original panel's decision (2-

1) that concluded that the trial court's denial of Defendant's motion to dismiss was a final

appealable order remained.
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It is well settled that Ohio's appellate courts have subject matter jurisdiction over

lower courts' decisions only if those decisions are final orders or judgments. See Ohio

Constitution, Article IV, Section 3(B)(2). Thus, "[i]f an order is not final, then an

appellate court has no jurisdiction to review the matter and the appeal must be

dismissed." Youngstown v. Ortiz, 153 Ohio App.3d 271, 276 (7a' Dist. 2003), citing State

v. Hubbard, 135 Ohio App.3d 518, 522 (7th Dist. 1999).

To begin, this Court specifically held that "[t]he overruling of a motion to dismiss

on the ground of double jeopardy is not a final appealable order." Crago, 53 Ohio St. 3d

at 243, syllabus. This Court concluded that "the denial of a motion to dismiss on the basis

of double jeopardy is not a`final order' within the meaning of R.C. 2953.02 as the

definition of `final order' contained in R.C. 2505.02 is applicable to criminal

proceedings." Id. at 244-245, citing State v. Collins, 24 Ohio St.2d 107, 108 (1970).

Thus, the Seventh District's conclusion that the trial court's denial of Defendant's

motion to dismiss based on due process and double jeopardy grounds is a final appealable

order directly conflicts with this Court's decision in Crago and the Seventh District's

own decision in State v. Hubbard, 135 Ohio App.3d 518, 522 (7t1` Dist. 1999).

In fact, the Seventh District previously followed and applied Crago. In Hubbard,

the Seventh District held "the overruling of a motion to dismiss on the grounds of double

jeopardy is not an appealable order subject to immediate review." HubbaYd, 135 Ohio

App.3d at 522. This previous holding formed the basis of the State's Application for En

Banc Consideration.

Second, the Seventh District's prevailing opinion created an exception to this

Court' s general rule that allows a criminal defendant to appeal a denial of a motion to
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dismiss where there have been multiple trials. See Anderson, 2012 Ohio 4390, at ¶ 28

("In this case, appellant has already subject to preparing for five trials over a seven-year

period. *** We believe that fundamental fairness and constitutional protections provide

appellant a right to appeal at this time the trial court's ruling on his motion to

dismiss/discharge."). As Judge Vukovich pointed out, "[a]ppealability should not be

based upon the number of prior cases and/or what type of events resulted in mistrials.

Such factors may be relevant to the eventual merit determination, but they do not govern

appealability." Anderson, 2012 Ohio 4390, at ¶ 52 (Vukovich, J., dissenting).

Thus, "the denial of a motion to dismiss on double jeopardy and due process

grounds is not a final appealable order, and no exception should be created based upon

the number of prior trials." Anderson, 2012 Ohio 4390, at ¶ 68 (Vukovich, J., dissenting),

Third, the prevailing opinion concluded that Defendant created finality to the trial

court's denial because he also argued that his due process rights were violated rather than

just his right against double jeopardy. Judge Vukovich properly recognized that this

Court's "rationale behind Crago is just as applicable to his due process argument as it is

to his double jeopardy argument since both arguments revolve around the same principles

of general fairness." Anderson, 2012 Ohio 4390, at ¶ 65 (Vukovich, J., dissenting).

"If the denial of a motion to dismiss on double jeopardy and collateral estoppel

grounds does not involve a substantial right that determines the action and prevents a

judgment, then neither does the denial of a motion to dismiss on double jeopardy and due

process grounds." Anderson, 2012 Ohio 4390, at ¶ 67 (Vukovich, J., dissenting), citing

Crago, 53 Ohio St.3d at 244, fn. 2, Hubbard, 135 Ohio App.3d at 522, and State v. Tate,

179 Ohio App.3d 71, 77-78 (2008).
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This Court "reiterated that the proper legal remedy is to raise any double jeopardy

contentions by a pretrial motion to dismiss and, if the motion is denied, to file a direct

appeal from the subsequent conviction." (Emphasis sic.) Anderson, 2012 Ohio 4390, at ¶

47 (Vukovich, J., dissenting), citing State ex rel. White v. Junkin, 80 Ohio St.3d 335, 338

(1997).

Accordingly, this is a case of great public and general interest that presents a

substantial constitutional question, because the Seventh District erroneously concluded

that the denial of a motion to dismiss on double jeopardy and due process grounds is a

final appealable order pursuant to R.C. 2505.02.

Therefore, the State prays this Honorable Court accept jurisdiction, and allow the

State to fully and accurately brief its argument.

Statement of the Case, Facts, and Introduction

Following a mistrial, Defendant-Appellee Christopher Anderson was previously

convicted of Murder and sentenced to fifteen years to life in prison for killing 22-year-old

Amber Zurcher, who was strangled to death in her apartment on June 3, 2003. The

Seventh District previously summarized the facts that supported Defendant's initial

conviction:

In June of 2003, Amber Zurcher was 22 years old, attended
Youngstown State iJniversity and was working as a waitress. She
also had a four-year-old child. At approximately 11:00 p.m. on
the evening of June 2, 2003, Amber went to Chipper's Bar in
Youngstown. (11/18/03 Tr., p. 472.) A number of her friends and
acquaintances were there, including John Orosz, a friend who
grew up in the same home as Amber but was not actually related
to her. John Orosz owned a pizza shop near Chipper's Bar, and he
went from the pizza shop to the bar a number of times in the
course of the evening. The following people were also at
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Chipper's Bar that night: Sandy Shingleton, a close friend of
Amber's; Lynn Sanisteven, sister of Sandy Shingleton; Vivian
Campati, a fairly recent acquaintance of Amber's; Anthony
(Tony) Loibl, a friend from Amber's high school days; and Dino
Socciarelli, another friend of Amber's. Appellant was at the bar as
well.

After the bar closed, all the aforementioned people went to
Amber's apartment, located at i 031 Compass West, in
Austintown. (11/18/03 Tr., p. 565.) They continued drinking, and
sorne of them became extremely intoxicated during the evening.
Some of the people were smoking marijuana. At approximately
2:30 a.m., John Orosz, Lynn Sanisteven, and Appellant left the
apartment to go to Orosz's pizza shop. (11/18/03 Tr., p. 405.)
According to Orosz, the three of them made pizzas and
sandwiches, delivered some pizzas to the west side of
Youngstown, and then returned to Amber's apartment. (11/18/03
Tr., p. 405.) After this, various people began leaving the party.
Dino and Vivian left first. (11/18/03 Tr., pp. 523-524.) Tony and
Lynn left together sometime later. At that point, Amber was in the
apartment with John Orosz, Sandy Shingleton and Appellant.
Sandy was asleep in the bedroom while the other three sat and
talked in another room.

At approximately 3:50 a.m. the three remaining guests-John
Orosz, Sandy Shingleton and Appellant-left Amber's apartment.
(11/18/03 Tr., p. 408.) Orosz gave Amber a hug, locked the door
from the inside, closed the door, and checked to see that it was
locked. (11/18/03 Tr., p. 410.) Orosz testified that Amber was
fully clothed at the time he left. (11/18/03 Tr., p. 410.) Orosz,
Shingleton and Appellant then left in Appellant's car. Appellant
drove the short distance to Orosz's pizza shop, and dropped off the
two passengers. (11/18/03 Tr., p. 425.) Appellant drove away, and
Orosz did not know his destination. (11/18/03 Tr., p. 425.)

-Later that morning, Amber's mother (Diane Whiteman) was
concerned that Amber had not picked up her son. Amber was
scheduled to pick up her son at 6:00 a.m. After a number of
unsuccessful attempts to reach her by phone, Ms. Whiteman went
to Amber's apartment. She obtained a key from the apartment
manager, entered the apartment, and found her daughter dead,
lying naked on the floor near the door. She immediately called the
police. Later investigations did not find any signs of forced entry
into the apartment, and the apartment did not appear to have been
robbed. (11/18/03 Tr., p. 569.)
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There were ligature marks around Amber's neck consistent
with strangulation by a cord or wire. (11/18/03 Tr., p. 577.) The
police were not able to identify what cord or wire was used to

strangle her.

Samples were taken from under Amber's fingernails and from a
bite wound in her left breast. Appellant's DNA was identified in
the fingernail sample, along with that of her son and an
unidentified third person. Only Appellant's DNA was found in the

breast wound.

On June 6, 2003, the day of Amber's funeral, a number of her
friends gathered at Chipper's Bar to reminisce. Appellant arrived
and was wearing a jacket with long sleeves. When he removed the
jacket, witnesses noticed scratches on his hands and arms that
were not there three nights earlier. John Orosz confronted
Appellant about the scratches. (11/18/03 Tr., p. 416.) Orosz also
contacted the police with this information. Appellant failed to
show up at the police station to have pictures taken of the
scratches or to discuss the DNA test results. (11/18/03 Tr., p.

613:)

On August 20, 2003, detectives executed a search warrant of
Appellant's home. An arrest warrant was issued soon afterward,
but police could not locate Appellant. On August 22, 2003, based
on an anonymous tip, Appellant was located and arrested at the
Super 8 Motel in Liberty Township, Trumbull County. The room
was not registered in Appellant's name.

On August 29, 2003, Appellant was indicted for the murder of
Amber Zurcher pursuant to R.C. § 2903.02(A), (D). Appellant
was found to be indigent, and counsel was appointed. Trial was
set for May 27, 2003. On the day of trial, Appellant filed a motion
to prevent the state from introducing evidence of prior bad acts as
set forth in Evid.R. 404. Appellant wished to prevent Donna
Dripps from testifying about an incident in which Appellant
allegedly choked her and bit her on one breast. Appellant also
wished to preyent Bradley Windle, his probation officer, from
testifying. The trial judge sustained the motion to prohibit any
evidence involving the Donna Dripps' incident; Bradley Windle
was permitted to testify under certain restrictions. (5/27/03 Tr.,

pp. 334 ff.)

During the trial, witness Nichole Ripple made a reference to
the attack on Donna Dripps. (5/27/03 Tr., p. 374.) Ms. Ripple
testified that: "[Amber] said, no, he's a freak. He tried to strangle
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his ex-girlfriend." (5/27/03 Tr., p. 374.) Ms. Ripple's comment
was repeated on the evening news. The next day, the trial court
declared a mistrial based on the undue prejudice caused by Ms.
Ripple's comment and by the media attention to it.

Retrial was scheduled for November 18, 2003. Prior to retrial,
the state filed a motion in limine to allow Donna Dripps and
Bradley Windle to testify. (10/15/03 Motion in Limine.)
Appellant did not respond to the motion. The motion was heard
immediately prior to retrial, and Appellant's counsel indicated
then that he had not received the motion. The court proceeded
with the hearing, and Appellant's counsel restated his earlier
arguments concerning the unfounded nature of Donna Dripps'
testimony. He also relied on the fact that the trial court had
declared a mistrial based on the slightest mention of the incident.
The trial court changed its position, though, and allowed IDonna
Dripps to testify. She described an incident on February 16, 2002,
in which she was visiting her brother and his roommate, and in
which Appellant was also present. (11/18/03 Tr., pp. 781-782.)
She testified that at about 4:00-4:30 a.m., Donna's brother and
roommate went to bed upstairs and she was left alone in the room
with Appellant. (11/18/03 Tr., p. 786.) She stated that Appellant
kissed her, picked her up and carried her to a bedroom, put his
hands around her throat and choked her. She testified that he
fondled and grabbed her, and bit her on the breast. (11/18/03 Tr.,
p. 788.) She noted that he did not attempt to unbutton or take off
her pants. She recalled that the struggle lasted about 20 minutes,
after which Appellant rolled off of her and passed out. (11/18/03
Tr., p. 791.)

During trial, a number of the peopie who had been at Amber's
apartment on the morning of the murder were called to testify,
including Sandra Shingleton, Anthony Loibl, Vivian Campati, and
Dino Socciarelli. They testified about the events leading up to the
time of the murder, and they all identified Appellant as being at
the party at Amber's house. Orosz testified extensively as to the
timing of the events of that night. He indicated that he left with
Appellant and Sandy Shingieton just before 4:00 a.m., and that
Amber was alive and well at that time.

Deputy Coroner Jesse Giles testified that the approximate time
of death was 4:00 a.m. Amber had multiple bruises on her body,
and there was a distinct contusion on her left breast that appeared
to be "more of a love bite or a hickey or a sucker bite." (11/18/03
Tr., p. 740.) She also had a deep scalp contusion. All of these
occurred fairly close to the time of death. There were ligature
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marks completely around her neck, indicating at least four loops
of some type of cord. The precise type of cord was not identified.
The cause of death was determined to be asphyxia due to ligature
strangulation. (11/18/03 Tr., p. 758.)

Melissa Zielaskiewicz, a forensic scientist at the Ohio Bureau
of Criminal Identification and Investigation, testified that
Appellant's DNA was found in the test sample taken from
Amber's left breast. (11/18/03 Tr., p. 833.) No other person's
DNA was found in that sample. Appellant's DNA was also found
under Amber's ieft fingernails, along with a lesser amount of
DNA from Amber's son and that of an unidentified third person.
(11/18/03 Tr., pp. 834^838.) There was no evidence of foreign
DNA in the oral, vaginal, or rectal samples taken from Amber.
(11/18/03 Tr., p. 828.)

On November 26, 2003, the jury returned a guilty verdict on
the charge of murder. After a sentencing hearing, Appellant was
sentenced to 15 years to life in prison. (12/4/03 J.E.).

Anderson, 2006 Ohio 4618, at ¶¶ 2-16. Defendant's conviction, however, was reversed

by the Seventh District because it concluded that testimony regarding Defendant's other

crimes and bad acts amounted to cumulative error. See id. at ¶ 128, appeal not accepted,

112 Ohio St.3d 1443, 2007 Ohio 152, 860 N.E.2d 767.

The testimony regarding Defendant's other crimes and bad acts was provided by

Donna Dripps (Defendant's previous victim) and Bradley ZVindle (Defendant's probation

officer). See id. at ¶ 1.

During Defendant's first trial, the trial court excluded the introduction of evidence

that Defendant previously attacked and strangled Donna Dripps in a manner similar to

Amber Zurcher. See id. During trial, the trial judge declared a mistrial after a witness

mentioned the Donna Dripps incident. On retrial (Defendant's second trial), though, the

trial court allowed Donna Dripps to testify about the prior attack. See id.



Bradley Windle (Defendant's probation officer) testified about a number of

probation violations that occurred immediately prior to and during the investigation of

Amber Zurcher's murder. See id.

Thus, following Defendant's conviction during his second trial, the Seventh

District concluded (2-1) that the trial court erred in allowing Donna Dripps and Bradley

Windle to testify, and that their testimony regarding TDefendant's other crimes and baci

acts amounted to cumulative error. See id. at ¶ 128.

Defendant's third trial began in December 2008, but resulted in a hung jury. See

Anderson, 2012 Ohio 4390, ¶ 6.

Defendant's fourth trial began in Apri12010, but ended in a mistrial trial after one

of Defendant's trial counsel fell asleep during voir dire. See id. at ¶ 7.

Defendant's fifth trial began in August 2010, but for the second time, ended in a

hung jury. See id. at ¶ 8.

Prior to Defendant's sixth trial, Defendant filed a Motion to Dismiss Indictment

and for Discharge, in which he argued that making him submit to a sixth trial violated his

right to Due Process and the prohibition against Double Jeopardy.

On February 15, 2011, the trial court denied Defendant's motion to dismiss.

(Appendix E.)

Thereafter, Defendant filed a notice of appeal on March 17, 2011.

On March 28, 2011, the State filed a motion to dismiss Defendant's appeal based

upon this Court's opinion in Crago, and argued that the trial court's denial of his motion

to dismiss was not a final appealable order pursuant to R.C. 2505.02. On June 10, 2011,
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the Seventh District, however, in a 2-1 decision, denied the State's motion to dismiss

Defendant's appeal. (Appendix D.)

The State filed an Application for En Banc Consideration and Reconsideration on

June 20, 2011. The State's Application for Reconsideration was denied on October 4,

201 l. (Appendix C.)

The State's Application for En Banc Consideration was granted on December 13,

201 l. (Appendix B.)

On September 25, 2012, sitting en banc, a majority of the judges in the Seventh

District were unable to concur on whether or not the trial court's denial of Defendant's

motion to dismiss was a final appealable order. As a result, the original panel's decision

in which the Seventh District denied the State's motion to dismiss Defendant's appeal

remained. See App.R. 26(A)(2)(d).

Therefore, the Seventh District erroneously concluded that "the applicable law

and limited to the very specific facts of this case where there have been multiple

mistrials," the trial court's denial of a motion to dismiss based upon a defendant's right to

due process and prohibition against double jeopardy is a final appealable order pursuant

to R.C. 2505.02. (Appendix A, ¶ 4.)

Accordingly, this is a case of great public and general interest that presents a

substantial constitutional question, because the Seventh District erroneously concluded

that the denial of a motion to dismiss on double jeopardy and due process grounds is a

final appealable order pursuant to R.C. 2505.02.

The State now responds with the following argument, and requests this Honorable

Court to accept jurisdiction, and allow the State to fully and accurately brief its argument.
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Law and Ar^ument

Progosition of Law No. I: A Trial Court's Denial of a Pre-

Trial Motion to Dismiss Based upon a Violation of His Right to Due
Process and the Prohibition Against Double Jeopardy Following a
Hung Jury is Not a Final Appealable Order Pursuant to R.C. 2505.02.

As to the State of Ohio-Appeliant's sole proposition of law, the State contends

that a trial court's denial of a pre-trial motion to dismiss based upon a violation of a

defendant's right to due process and the prohibition against double jeopardy following a

hung jury is not a final appealable order pursuant to R.C. 2505.02. Here, the trial court

denied Defendant's motion to dismiss in which he argued that a sixth trial following a

hung jury violated his right to due process and the prohibition against double jeopardy.

Therefore, the trial court's denial is not a final appealable order pursuant to R.C. 2505.02,

and the Seventh District's decision must be reversed.

In 1980, this Court held that the trial court's denial of a motion to dismiss on

double jeopardy grounds was a final appealable order. State v. Thomas, 61 Ohio St.2d

254, 257-258 (1980), overruling Owens v. Campbell, 27 Ohio St.2d 264, 267 (1971). This

Court, however, overruled Thomas ten years later in State v. Crago.

In Crago, this Court held that "[t]he overruling of a motion to dismiss on the

ground of double jeopardy is not a final appealable order." CNago, 53 Ohio St. 3d at 243,

syllabus. This Court concluded that "the denial of a motion to dismiss on the basis of

double jeopardy is not a`final order' within the meaning of R.C. 2953.02 as the

definition of `final order' contained in R.C. 2505.02 is applicable to criminal

proceedings." Id. at 244-245, citing Collins, 24 Ohio St.2d at 108.
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The Court's decision in Crago is controlling, however, and the Seventh District

was bound by this Court's decision because it is factually indistinguishable. Further, this

Court has not overruled or modified Crago in anyway.

Since Crago, this Court has maintained "that the proper way to seek judicial

review of a denial of a motion to dismiss on double jeopardy grounds is a direct appeal to

the appellate court at the conclusion of the trial court proceedings." (Emphasis sic )

Anderson, 2012 Ohio 4390, at ¶ 46 (Vukovich, J., dissenting), citing Wenzel v. EnYight,

b8 Ohio St.3d 63, 66 (1993).

Subsequently, this Court has "reiterated that the proper legal remedy is to raise

any double jeopardy contentions by a pretrial motion to dismiss and, if the motion is

denied, to file a direct appeal froni the subsequent conviction." (Emphasis sic.) Anderson,

2012 Ohio 4390, at ¶ 47 (Vukovich, J., dissenting), citing State ex ^el. White, 80 Ohio

St.3d at 338.

While the Seventh District pointed out that some Ohio courts agree that this Court

should revisit Crago, "an appellate court cannot violate Supreme Court precedent

because the appellate court disagrees with that precedent, especially in response to a

defendant's claim that we should ignore the Supreme Court's position because it is

`absurd."' Anderson, 2012 Ohio 4390, at ¶ 50 (Vukovich, J., dissenting), citing Crago, 53

Ohio St.3d at 245. But that is exactly what the Seventh District did.

Here, the Seventh District (prevailing opinion) attempted to distinguish Crago.

First, this Court specifically held that "[t]he overruling of a motion to dismiss on

the ground of double jeopardy is not a final appealable order." Crago, 53 Ohio St. 3d at

243, syllabus. But the Seventh District's prevailing opinion created an exception to this
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Court' s general rule that allows a criminal defendant to appeal a denial of a motion to

dismiss where there are multiple trials. See AndeNSOn, 2012 Ohio 4390, at ¶ 28 ("In this

case, appellant has already subject to preparing for five trials over a seven-year period. *

** We believe that fundamental fairness and constitutional protections provide appellant

a right to appeal at this time the trial court's ruling on his motion to dismiss/discharge.").

As Judge Vukovich pointed out, "[a]ppealability should not be based upon the

number of prior cases and/or what type of events resulted in mistrials. Such factors may

be relevant to the eventual merit determination, but they do not govern appealability."

Anderson, 2012 Ohio 4390, at ¶ 52 (Vukovich, J., dissenting).

Second, this case does not involve a provisional remedy, because this Court

previously concluded that "there is an adequate remedy in the ordinary course of law to

challenge an adverse ruling on the double jeopardy issue (by an appeal to the court of

appeals at the conclusion of the trial court proceedings)." Anderson, 2012 Ohio 4390, at ¶

55 (Vukovich, J., dissenting), citing Wenzel, 68 Ohio St.3d at 66, and State ex rel. White,

80 Ohio St.3d at 338.

Further, Defendant argued that the trial court's denial was a final appealable order

because it affected "a substantial right in an action that in effect determines the action and

prevents a judgment." R.C. 2505.02(B)(1).

This Court, however, previously concluded that the trial court's denial of a motion

to dismiss of double jeopardy grounds did not involve a substantial right that determines

the action and prevents a judgment in his favor. See Crago, 53 Ohio St.3d at 244, fn. 2.

Thus, the trial court's denial of Defendant's motion to dismiss on due process and double

jeopardy grounds is not immediately appealable.
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Third, the prevailing opinion concluded that Defendant created finality to the trial

court's denial because he also argued that his due process rights were violated rather than

just his right against double jeopardy. Judge Vukovich properly recognized that this

Court's "rationale behind Crago is just as applicable to his due process argument as it is

to his double jeopardy argument since both arguments revolve around the same principles

of general fairness." Anderson, 2012 Ohio 4390, at ¶ 65 (Vukovich, J., dissenting). Thus,

"there is no reason to treat the labels for the motion differently for purposes of

appealability." Anderson, 2012 Ohio 4390, at ¶ 66 (Vukovich, J., dissenting).

"If the denial of a motion to dismiss on double jeopardy and collateral estoppel

grounds does not involve a substantial right that determines the action and prevents a

judgment, then neither does the denial of a motion to dismiss on double jeopardy and due

process grounds." Anderson, 2012 Ohio 4390, at ¶ 67 (Vukovich, J., dissenting), citing

Crago, 53 Ohio St.3d at 244, fn. 2, Hubbard, 135 Ohio App.3d at 522, and State v. Tate,

179 Ohio App.3d 71, 77-78 (2008).

Furthermore, in Harpster v. Ohio, the Sixth Circuit-cited to and relied upon by

the Seventh District's earlier decision-clearly and unambiguously recagnized that

"under Ohio law, `the overruling of a motion to dismiss on the grounds of double

jeopardy is not a final appealable order."' (Emphasis sic.) HaYpster v. Ohio, 128 F.3d

322, 326 (6^' Cir., 1997), quoting Crago, 53 Ohio St. 3d at 244. Thus, even the Sixth

Circuit in Harpster recognized that such an order is not final and appealable under Ohio

law.

Thus, a trial court's denial of a motion to dismiss on double jeopardy and due

process grounds is not a final appealable order pursuant to R.C. 2505.02.
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Accordingly, this is a case of great public and general interest that presents a

substantial constitutional question, because the Seventh District erroneously concluded

that the denial of a motion to dismiss on double jeopardy and due process grounds is a

final appealable order pursuant to R.C. 2505.02.

Therefore, the State prays this Honorable Court accept jurisdiction, and allow the

State to fully and accurately brief its argument.

Conclusion

For the reasons discussed above, this case involves matters of public and great

general interest and a substantial constitutional question. The State of Ohio-Appellant

requests that this Honorable Court accept jurisdiction in this case so that the important

issues presented will be reviewed on the merits.

Respectfully Submitted,

PAUL J. GAINS, 0020323
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21 W. Boardman St., 6t^' Floor
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DONOFRIO, J,

{¶1} Defendant-appellant, Christopher Anderson, appeals from a Mahoning

County Common Pleas Court judgment denying his Motion to Dismiss Indictment and

for Discharge from the scheduled trial. Plaintiff-appellee, the State of Ohio, filed a

motion to dismiss this appeal alleging that the trial court's denial of appellant's motion

for discharge is not a final, appealable order. This court overruled the state's motion,

finding that in this particular situation where there have been multiple mistrials, the

order appealed is a final, appealable order as defined by R.C. 2505.02. The state

next requested that we sit en banc to hear the finality issue, arguing that our decision

was in conflict with one of our prior decisions. We granted the state's request and

held an en banc hearing to determine whether the denial of appellant's motion for

discharge was immediately appealable.

{¶2} We now proceed with a determination solely as to the appealability of

the triaf court's judgment over.ruling appellant's motion to dismiss/discharge.

{¶3} Appellant has had five triafs thus far.

{¶4} During the first trial, the trial court excluded certain other acts evidence,

which was then brought up by a state's witness. The trial court declared a mistrial

finding that no corrective instruction to the jury could overcome the weight of the

improper comment by the state's witness.

{¶5} During the second trial, the court allowed the other acts evidence and

afso allowed evidence of appellant's probation violations. A jury found appellant

guilty in Novernber 2003. On appeal, this court reversed the murder conviction

finding that the trial court erred in admitting this evidence. Stafe v: Anderson, 7th

Dist. No. 03-MA-252, 2006-Ohio-4618.

{¶6} Appellant's third trial was held in December 2008. This trial resulted in

a hung jury.
{¶7} Appellant's fourth trial began in April 2010. However, one of his

defense attorneys fell asleep during voir dire. Consequently, the court declared a

mistrial. - ^
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{¶8} Appellant's fifth trial was held in August 2010. For the second time, the

trial resulted in a hung jury.
{¶9} The trial court scheduled appellant for what would be his sixth trial.

Appellant then filed his Motion to Dismiss Indictment and for Discharge. Appellant

argued that to make him stand trial for a sixth time violated his due process rights

and his protection from double jeopardy. The trial court overruled appellant's motion

finding that double jeopardy does not bar a retrial for the same offense after reversal

or mistrial. Appellant filed a timely appeal from this decision.

{¶10} The state now alleges our decision that the order appealed from is a

final, appealable order is in conflict with the Ohio Supreme Court case State v.

Crago, 53 Ohio St.3d 243, 559 N.E.2d 1352 (1990) and our application of Crago's

holding in State v. Hubbard, 135 Ohio App.3d 518, 734 N.E.2d 874 (7th Dist. 1999).

{¶11} In Crago, 53 Ohio St.3d at the syllabus, the Court held: "The overruling

of a motion to dismiss on the ground of double jeopardy is not a final appealable

order." In so holding, the court reasoned: "The denial of a motion to dismiss a

charge on the basis of double jeopardy does not meet, for purposes of being a final

order, any one of the three prongs of R.C. 2505.02 as set forth therein." /d. at 244.

{^42} In Hubbard, we relied on Crago in holding that the overruling of a

motion to dismiss on ^he grounds of double jeopardy is not an appealable order

subject to immediate review. Hubbard, 135 Ohio App.3d at 522.

{¶13} The present case is distinguishable from Crago and Hubbard. Both

Crago and Hubbard dealt solely with the issue of double jeopardy and did not

address a due process argument. Appellant, however, based his motion to

dismiss/discharge on two separate arguments: (1) a violation of double jeopardy

because of the harassment associated with multiple prosecutions; and (2) a violation

of due process because the trial process was no longer fair.

{¶14} Furthermore, the facts here are distinguishable. In Crago and Hubbard,

the defendants each had one trial whieh resulted in a mistrial. Before their second

trials, they each filed a motion to dismiss based on double jeopardy. In the present
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case however, appellant has had two trials that resulted in hung juries, one trial

ending in a conviction that we reversed on appeal, one mistrial chargeable to the

state, and one mistrial chargeable to the defense.

{¶15} Had appellant raised only a double jeopardy argument in support of his

motion to dismiss/discharge and had he been subject to only one trial thus far, we

would agree that Crago and Hubbard control here. But appellant's due process

argument coupled with the unique facts of this case compel us to reach a different

conclusion.

{¶16} R.C. 2505.02(B) defines a final, appealable order:

{¶17} "(B) An order is a final order that may be reviewed, affirmed, modified,

or reversed, with or without retrial, when it is one of the following:

{¶18} "(1) An order that affects a substantial right in an action that in effect

determines the action and prevents a judgment;

{¶19} "(2) An order that affects a substantial right made in a special

proceeding or upon a summary application in an action after judgment;

{¶20} "(3) An order that vacates or sets aside a judgment or grants a new

trial;
{¶-21} "(4) An order that grants or denies a provisional remedy and to which

both of the following apply:

{¶22} "(a) The order in effect determines the action with respect to the

provisional remedy and prevents a judgment in the action in favor of the appealing

party with respect to the provisional remedy.

{^23} "(b) The appeafing party woufd not be afforded a meaningfu! or effective

remedy by an appeal following final judgment as to atl proceedings, issues, claims,

and parties in the action."

{¶24} R.C. 2505.02(A)(3) defines a"provisional remedy" as a"proceeding

ancillary to an action, including, but not limited to, a proceeding for a preliminary

injunction, attachment, discovery of privileged matter, or suppression of evidence."
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(Emphasis added.) An order denying a motion to dismiss/discharge would fall into

the category of provisional remedies.

{¶25} Furthermore, in this case, appellant would clearly be denied a

meaningful, effective appeal on the issue of due process if he is required to wait until

conviction before appealing. And ^if _appellant is denied an appeal now, he will be

prevented from obtaining a judgment in his favor with respect to his motion to

dismiss/discharge. Unlike other^appealable issues that arise prior to trial and during

trial, such as evidentiary rulings, the violation here occurs if appellant is required to

stand trial. The trial itself is the very thing appellant claims that due process prohibits

in this case.
{¶26} The Due Process Clause of the United States Constitution provides:

"No State shall make or enforce any law which shall abridge the privileges and

immunities of citizens of the United States; nor shall any State deprive any person of

life, liberty, or property, without due process of law; nor deny to any person within its

jurisdiction the equal protection of the laws."

{^27} Article I, Section 16 of the Ohio Constitution, states that every person

"shall have remedy by due course of law and shall have justice administered without

deniai or delay." (Emphasis added.^

{112$} In this case, appellant has already been subject to preparing for five

triais over a seven-year period. Should he proceed to a sixth trial, his entire trial

process will have taken close to nine years. We believe that fundamental fairness

and constitutional protections provide appellant a right to appeal at this time the trial

court's ruling on his motion to dismiss/discharge.

{¶29} We note that our ruling herein applies strictly to the appealability issue

as we have not yet reached the merits of this case.

{¶30} In that a majority of the judges of the appellate district are unable to
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concur in a decision, the decision , of the original order shall remain. App.R.

26(A)(2)(d).

DeGenaro, J. concurs with attached concurring opinion.

Judge Gene Donofrio



DeGenaro, J., concurring separately with the judgment of Judge Donofrio.

I add my voice to the call of colleagues from other appellate districts and

Justices Lanzinger and McGee-Brown in State v. Gunnell, Slip Opinion No. 2012-

Ohio-3236, (July 19, 2012), for the Ohio Supreme Court to revisit State v. Crago, 53

Ohio St.3d 243, 559 N.E.2d 1353 (1990), which held that the denial of a motion to

dismiss on double jeopardy grounds is not a final appealable order. Subsequent to

Crago, in Wenzel v. Enright, 68 Ohio St.3d 63, 623 N.E.2d 69 (1993), the court held

that such a denial is not subject to judicial review through a petition for habeas corpus,

prohibition, or any other origirial writ, thus the only remaining remedy under Ohio law

to vindicate this violation is a direct appeal after trial. Anderson correctly argues that

this not only violates the Double Jeopardy Clause but also the Due Process Clause;

both of which constitute a"substantial right" as contemplated by R.C. 2505.02. That

statute goes on to provide that where an order in effect determines the action and

prevents a judgment with respect to that substantial right, it is a final order which may

be appealed. R.C. 2505.02(B)(1). Here, the trial court's denial of Anderson's motion to

dismiss on double jeopardy and due process grounds is a complete, final rejection of

his claim that the state is barred from prosecuting him, and therefore prevents a

judgment in his favor to that effect. Thus, we have jurisdiction to consider this appeal.

I write separately because while I agree with my colleague finding jurisdiction

that Anderson's due process argument enables us to view this issue through that

particular lens, especially when considering that Anderson has been incarcerated

throughout the 10 years of legal proceedings, I do not think that the finality of the

instant order is necessarily dependent on the fact that Anderson is facing his sixth trial.

Instead, I believe it incumbent upon me as an officer of the court to conclude that

because Crago and Wenzel are contrary to the United States Supreme Court's

interpretation of the Double Jeopa"rdy Clause, we must be guided by that court's

jurisprudence, and accordingly find the order at issue here final and appealable.

The Double Jeopardy Clause not only protects individuals from double

punishment for the same or allied offenses, a right which can be vindicated by a post-

trial direct appeal, it also protects a predicate right which cannot be adequately

protected by direct appeal, i.e, being subjected to multiple trials. "The Fifth

1



Amendment's Double Jeopardy Clause protects individuals 'not against being twice

punished, but against being twice put into jeopardy."' Ball v. United States, 163 U.S.

662, 669, 16 S.Ct. 1192, 1194, 41 L.Ed. 300 (1896); see, also, Blueford v. Arkansas,

132 S.Ct. 2044, 2050, 182 L.Ed.2d 937 (2012) (The Double Jeopardy Clause

guarantees that the State shall not be permitted to make repeated attempts to convict

the accused). And looking to specific guarantees in the Bill of Rights to determine

whether a state criminal trial comported with due process, the Supreme Court held that

the Double Jeopardy Clause applies to the states via the Fourteenth Amendment in

Benton v. Maryland, 395 U.S. 784, 89 S.Ct. 2056, 23 L.Ed.2d 707. The Court

reasoned that because the Fifth Amendment provision represented a fundamental

principle of the American scheme of justice, the same constitutional standards apply

against both state and federal governments. Id. at 795-796. And because Ohio has

opted to afford the right of a criminal appeal, that right must be meaningful. McKane v.

Durston, 153 U.S. 684, 14 S.Ct. 913, 38 L.Ed. 867 (1894). Thus, we are bound by

U.S. Supreme Court precedent in considering this issue.

In Abney v. U.S., 431 U.S. 651, 97 S.Ct. 2034, 52 L.Ed.2d 651 (1977), the

Supreme Court explained why the denial of a motion to dismiss on double jeopardy

grounds is among a limited class of cases that are the exception to the traditional

notion of final appealable orders:

*** In the first place there can be no doubt that such orders

constitute a complete, formal, and, in the trial court, final rejection of a

criminal defendant's double jeopardy claim. There are simply no further

steps that can be taken in the District Court to avoid the trial the

defendant maintains is barred by the Fifth Amendment's guarantee.

Hence, Cohen's threshold requirement of a fully consummated d'ecision

is satisfied.

Moreover, the very nature of a double jeopardy claim is such that

it is collateral to, and separable from the principal issue at the accused's

impending criminal trial, i.e., whether or not the accused is guilty of the

offense charged. In arguing that the Double Jeopardy Clause of the Fifth

Amendment bars his prosecution, the defendant makes no challenge

2



whatsoever to the merits of the charge against him. Nor does he seek

suppression of evidence which the Government plans to use in obtaining

a conviction. *** The elements of that clairn are completely independent

of his guilt or innocence. Indeed, we explicitly recognized that fact in

Harris v. Washington, 404 U.S. 55, 92 S.Ct. 183, 30 L.Ed.2d 212 (1971),

where we held that a State Supreme Court's rejection of an accused's

pretrial plea of former jeopardy constituted a"final" order for purposes of

our appellate jurisdiction under 28 U.S.C. s 1257.

"Since the state courts have finally rejected a claim that the

Constitution forbids a second trial of the petitioner, a claim separate and

apart from the question whether the petitioner may constitutionally be

convicted of the crimes with which he is charged, our jurisdiction is

properly invoked under 28 U.S.C. s 1257." [Harris], 404 U.S., at 56, 92

S.Ct., at 184. *** Thus, the matters embraced in the trial court's pretrial

order here are truly collateral to the criminal prosecution itself in the

sense that they will not "affect, or ... be affected by, decision of the

merits of this case." Cohen, 337 U.S., at 546, 69 S.Ct., at 1225.

Finally, the rights conferred on a criminal accused by the

Double Jeopardy Clause would be significantly undermined if

appeilate review of d`oubie jeopardy claims were postporoed until

after conviction and sentence. To be sure, the Double Jeopardy

Clause protects an individual against being twice convicted for the same

crime, and that aspect of the right can be fully vindicated on an appeal

following final judgment, as the Government suggests. However, this

Court has long: recognized that the Double Jeopardy Clause

protects an individual against more than being subjected to double

punishments. It is a guarantee against being twice put to trial for

the same offense.

"'The Constitution of the United States, in the Fifth Amendment,

declares, " nor shall any person be subject (for the same offense) to be

twice put in jeopardy of life or limb." The prohibition is not against being

3



twice punished, but against being twice put in jeopardy ....' ... The

'twice put in jeopardy' language of the Constitution thus relates to a

potential, i.e., the risk that an accused for a second time will be convicted

of the 'same offense' for which he was initially tried." Price v. Georgia,

398 U.S. 323, 326, 90 S.Ct. 1757, 1759, 26 L.Ed.2d 300 (1970). ^**

Because of this focus on the "risk" of conviction, the guarantee against

double jeopardy assures an individual that, among other things, he will

not be forced, with certain exceptions, to endure the personal strain,

public embarrassment, and expense of a criminal trial more than once for

the sarne offense. It thus protects interests wholly unrelated to the

propriety of any subsequent conviction. Mr. Justice Black aptly described

the purpose of the Clause:

"The underlying idea, one that is deeply ingrained in at least

the Anglo-American system of jurisprudence, is that the State with

all its resources and power should not be allowed to make repeated

attempts to convict an individual for an alleged offense, thereby

subjecting him to embarrassment,. expense and ordeal and compelling

him to live in a continuing state of anxiety and insecurity, as well as

enhancing the possibility that even though innocent he may be found

guilty." Green, supra, 355 U.S., at 187-188, 78 S.Ct. 221, 223.

*^* Obviously, these aspects of the guarantee's protections

would be lost if the accused were forced to "run the gauntlet" a

second time before an appeal could be taken; even if the accused is

acquitted, or, if convicted, has his conviction ultirnately reversed on

double jeopardy grounds, he has still been forced to endure a trial

that the Double Jeopardy Clause was designed to prohibit.

Consequently, if a criminat defendant is to avoid exposure to

double jeopardy and thereby enjoy the ful# protection of the Clause,

his double jeopardy challenge to the indictment must be reviewable

before that subsequent exposure occurs.

4



We therefore hold that pretrial orders rejecting claims of former

jeopardy, such as that presently before us, constitute "final decisions"

and thus satisfy the jurisdictional prerequisites of s 1291. (Footnotes and

some internal citations omitted; emphasis added). Abney, 431 U.S. at

659-662.

I disagree with my colleagues opposing jurisdiction that Abney is

distinguishable because it is discussing the federal appeals jurisdictional statute.

Because Ohio has opted to afford criminal defendants an appeal, Benton and McKane

dictate that an appeal must be meaningful, ^specifically that it comport with due

process. And whether the appeal process comports with due process is measured by

the same standard which must be met by the federal government: Abney and its

precursors and progeny.

Turning next to the evolution of Ohio Supreme Court double jeopardy

jurisprudence, it is necessary to place it in context. In Owens v. Campbell, 27 Ohio

St.2d 264, 272 N.E.2d 116 (1971), a 4-3 decision and no dissenting opinion, the

majority merely held, without any analysis, that a defendant's remedy for a double

jeopardy violation was not a direct appeal, but an extraordinary writ. Id. at 268.

Although Owens had filed a habeas petition, the court never specified which writ was

the ap-propriate one to file. This ambiguity led to some courts approving the use of a

writ of prohibition as the vehicle to address a pre-trial double jeopardy claim, but this

was subsequently rejected in State ex. rel. Wall v. Grossman, 61 Ohio St.2d 4, 398

N.E.2d 789 (1980).

The issue was then resolved by a unanimous court in State v. Thomas, 61 Ohio

St.2d 254, 400 N.E.2d 897 (1980):

Section 3(B)(2), Article IV, of the Ohio Constitution, authorizes

appellate courts to exercise such jurisdiction as may be provided by law

to review "judgments or final orders" of inferior courts within their

respective districts. To implement this constitutionaf provision, the

General Assembly enacted R.C. 2953.02, which provides for review by

the Court of Appeals of a"judgment or final order" in a criminal case.

5



Although the term "final order" is not defined in R.C. 2953.02, the

definition of that term contained in R.C. 2505.02 has been held to be

applicable to criminal proceedings. See State v. Collins (1970), 24 Ohio

St.2d 107, 108, 265 N.E.2d 261; State v. Miller ( 1953), 96 Ohio App.

216, 217, 121 N.E.2d 660.

As relevant to this appeal, R.C. 2505.02 states that:

"An order affecting a substantial right in an action which in effect

determines the action and prevents a judgment, (or) an order affecting a

substantial right made in a special proceeding *'^ * is a final order which

may be reviewed * * ^."

Appellant contends that the overruling of a motion to dismiss for

former jeopardy is a final order within the meaning of R.C. 2505.02.

Appellant apparently concedes the validity of this state's policy

prohibiting interlocutory appeals, but argues that this court has, in the

past, allowed immediate appeals from orders which affect a substantial

right that cannot be preserved by an appeal after judgment.

It is clear that the Double Jeopardy Clause is a guarantee against

be'cng twice put to trial for the same offense. Abney v. United States

(1977), 431 U.S. 651, 661, 97 S.Ct. 2034, 2041, 52 L.Ed.2d 651. It is

equally clear that an order affecting a right of constitutional dimensions

is an "order affecting a substantial right," within the contemplation of

R.C. 2505.02. It would seem reasonable to conclude that some form of

review prior to judgment is necessary to preserve this right. id. at page

660, 97 S.Ct. at page 2040.

More troublesome, however, is the meaning of the term "special

proceeding" embodied in R.C. 2505.02. Although this court, in State v.

Collins, supra, pointed out that most modern courts have been less than

precise in defining °°special proceeding,°° it held fhat a pre-trial
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proceeding on a motion to suppress evidence is a special proceeding

within the meaning of R.C. 2505.02.

We believe that a proceeding on a motion to dismiss for double

jeopardy should be considered a special proceeding as well. A claim of

double jeopardy raises an issue entirely collateral to the guilt or

innocence of the defendant. While it is a complete defense, it is more

than that, for it, in principle, bars a new trial as well as a new conviction.

Additionally, an erroneous decision on a double jeopardy claim cannot

be effectively reviewed after judgment within the second trial; by that

time, the defendant's right has been violated. Thomas at 257-258. See

also Gunnell at ¶41-42 (Lanzinger, J. concurring).

This brings us to Crago, which, by a 5-2 vote with no analysis and merely

quoting R.C. 2505.02 and 2953.02, the Ohio Supr.eme Court reversed Thomas,

holding that a defendant cannot file a pre-trial direct appeal to remedy a double

jeopardy violation, with the dissent likewise merely cited to Thomas. Three years later

the court revisited the issue in Wenzel, and by a 4-3 vote, reiterated that the only

remedy for a denial of a motion to dismiss on double jeopardy grounds was a post-trial

direct appeal, because it is not a final appealable order, and cannot be reviewed via a

pre-tria! writ of habeas corpus, prohibition or any other writ. Wenzel at 66-67. The

majority recounted the history and holdings of Owens, Thomas and Grago, explicitly

stating that Crago did not revive the extraordinary writ option in Owens. Id. at 66. In a

footnote, the Court made the statement that Abney did not mandate that the states

provide a pre-trial appeal, concluding that Crago was decided pursuant to Ohio's

appeilate jurisdictional statute. /d. at 67. This fcotnote is superficially dismissive.

First, it failed to address the entire constitutional analysis of Abney and its

predecessors. Second, it ignored the holdings in Benton and McKane, that when a

state chooses to provide criminal defendants with an appeal, that process must

comport with due process, and be measured against the same standard applicable to

the federal government as articutated in Abney.
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Read in tandem, Crago and Wenzel have cut off all pre-trial opportunities for a

defendant to seek protection from being placed twice in jeopardy by the State of Ohio;

the only remedy is to seek habeas relief in the federal courts. See, e.g., Harpster v.

Ohio, 128 F.3d 322, 325-326.

I agree with the dissenting opinions in Wenzel. First, as noted by Justice

Sweeney:

In Bell v. Mt. Sinai Hosp. (1993), 67 Ohio St.3d 60, 63, 616 N.E.2d

181, 184, this court defined a"final appealable order" for purposes of

R,C. 2505.02, as follows:

"An order which affects a substantial right has been perceived to

be one which, if not immediately appealable, would foreclose appropriate

relief in the future. See, generally, Union Camp Corp. v. Whitman (1978),

54 Ohio St.2d 159, 162, 8 0.0.3d 155, 157, 375 N.E.2d 417, 419-420;

State v. Collins (1970), 24 Ohio St.2d 107, 110, 53 0.0.2d 302, 303-304,

265 N.E.2d 261, 263; Morris v. Invest. Life lns. Co. (1966), 6 Ohio St.2d

185, 189, 35 0.0.2d 304, 306, 217 N.E.2d 202, 206; In re Estate of

Wyckoff, supra [1957], 166 Ohio St. [354] at 359, 2 0.0.2d [257] at 260,

142 N.E.2d [660] at 664."

I therefore believe that, as a matter of statutory law, an order

which denies a motion to dismiss on the grounds of double jeopardy is a

finaf appealable order because as a matter of constitutiona/ law the

protections against multiple prosecutions could not be vindicated on

appeal following a second trial. Accordingly, the order denying the

motion to dismiss would be "[a]n order *^* whichy *^* if not immediately

appeafable, would forecfose appropriate relief in the future." Id. at 72-73

(Sweeney, J. dissenting).

Second, as noted by Justice Wright, "[w]e are required to provide a pre-trial

means for a defendant to obtain judicial review of the denial of a motion to dismiss on

the ground of double jeopardy. A post-trial appeal is not constitutionally adequate

because the protection against double jeopardy is not just protection against being
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punished twice for the same offense, it is also protection against being tried twice for

the same offense." (Emphasis sic.) !d. at 73 (Wright, J. dissenting). This rationale is

consistent with the principles articulated in Benton and McKane that when states

choose to extend statutory criminal appeal rights, the process must comport with due

process as measured against federal constitutional jurisprudential standards.

Ours is a government of limited powers delegated to it by the people in the

Constitution, and the Bill of Rights memorializes rights upon which the government

shall not encroach. As argued by Alexander Hamilton and mandated by the Ninth

Amendment to the U.S. Constitution. "The enumeration in the Constitution of certain

rights shall not be construed to deny or disparage others retained by the people."

Those protections were reinforced by the Fourteenth Amendment's guarantee of due

process from both the national and state governments. As stated in Federalist 78:

"[T]he courts were designed to be an intermediate body between the people and the

legislature, in order, among other things, to keep the latter within the limits assigned to

their authority ^` **. [W]hen the will of the legislature, declared in its statutes, stands in

opposition to that of the people, declared in the Constitution, the judges ought to be

governed by the latter rather than the former." The Federalist No. 78 (Gideon 2001),

404.

In B/ueford, Justice Sotomayor eloquently tied together the significance of the

judiciary`s obiigation to protect the people fram multiple prosecutions:

At its core, the Double Jeopardy Clause reflects the wisdom of the

founding generation, familiar to "'every person acquainted with the

history of governments,' " that "'state trials have been employed as a

formidable engine in the hands of a dominant administration.... To

prevent this mischief the ancient common law ... provided that one

acquittal or conviction should satisfy the law.' " Ex parte Lange, 18 Wall.

163, 171, 21 L.Ed. 872 (1874) (quoting Commonwealth v. Olds, 15 Ky.

137, 139 (1824)). The Double Jeopardy Clause was enacted "'[t]o

perpetuate this wise rule, so favorable and necessary to the liberty of the

citizen in a government like ours.' " 18 Wall., at 171. This case
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demonstrates that the threat to individual freedom from reprosecutions

that favor States and unfairly rescue them from weak cases has not

waned with time. Only this Court's vigilance has. Blueford 132 S.Ct. at

2060 (Sotomayor, J. dissenting).

This Court's vigilance cannot wane. Therefore, I conclude that the trial court's

order denying Anderson's motion to dismiss pursuant to the Double Jeopardy and Due

Process clauses is a final appealable order. Ohio's scheme of only providing a post-

trial remedy to vindicate this fundamental right is unconstitutional.

APPROVED:

i^ `// ^^ ^9^
JIJDGE MAR DeG ARO

10
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VUKOVICH, J., REPRESENTING TWO OUT OF FOUR VOTES UPON EN BANC
REVIEW, (but failing to garner the three votes needed to overturn the court's prior
decision which found that a final appealable order exists in this case).

In 1980, the Ohio Supreme Court held that the denial of a motion to dismiss on

double jeopardy grounds was a final appealable order. State v. Thomas, 61 Ohio

St.2d 254, 257-258, 400 N.E.2d 897 (1980), overruling Owens v. Campbell, 27 Ohio

St.2d 264, 267, 272 N.E.2d 116 (1971). However, that holding was overruled, and the

Court reverted to its position that the denial of a motion to dismiss on doub(e jeopardy

grounds is not a final appealable order. State v. Crago, 53 Ohio St.3d 243, 244-245,

559 N.E.2d 1353 (1990) (applying prior version of R.C. 2505.02, which contained

present-day language said by appellant to be appficable herein: order affects a

substantiaf right in an action which in effect determines the action and prevents a

judgment).

Since Crago, the Court maintains that the proper way to seek judicial review of

a denial of a motion to dismiss on double jeopardy grounds is a direct appeal to the

appellate court at the conclusion of the trial court proceedings. Vt/enzel v. Enright, 68

Ohio St.3d 63, 66, 623 N.E.2d 69 (1993). The Wenzel Court specifically stated that

the United States Supreme Court's decision in Abney, cited in our original judgment

entry finding a final appealable order in this case, deals only with the finality of an

order under federal law and does not require state courts to accept such interlocutory

appeals. Id. at 67, fn.1, declining to adopt Abney v. United States, 431 U.S. 651, 97

S.Ct. 2034, 52 L.Ed.2d 651 (1977).

Thereafter, the Ohio Supreme Court reiterated that the proper legal remedy is

to raise any double jeopardy contentions by a pretrial motion to dismiss and, if the

motion is denied, to file a direct appeal from the subsequent conviction. State ex rel.

White v. Junkin, 80 Ohio St.3d 335, 338, 686 N.E.2d 267 (1997). We cited these

cases in our Hubbard decision, which was the case we used to reconsider the within

cause en banc. See State v. Hubbard, 135 Ohio App.3d 518, 520, 734 N.E.2d 874

(7th Dist.1999) (denial of a motion to dismiss on the basis on double jeopardy is not a

finat appealable order).
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Appellant acknowledged this obstacle to his appeal proceeding and recognized

that the rationale behind Crago requires a dismissal of his appeal of the trial court's

refusal to hold that his due process rights were violated. However, he posits that the

Supreme Court's Crago holding, that the denial of a double jeopardy ctaim cannot be

appealed until after conviction, is an "absurd" position. He opines that federal courts

share his belief that the Crago holding is absurd, citing Harpster v. Ohio, 128 F.3d 322,

325-326 (6th Cir.1997) (merely allowing federal habeas to proceed when claims have

been rejected in the state trial court but are not subject to interlocutory appeal under

the law of the state).

In asking us to ignore Crago, he explains that he has a substantial right to due

process and to be free from double jeopardy. He urges that the trial court's decision is

appealable at this time because it affected a substantial right that in effect determined

the action and prevented a judgment. Appellant asks that we adopt the rationale

behind a dissent after a majority of this court held that the denial of the defendant's

motion to suppress was not immediately appealable as the defendant failed to show

that he would not be afforded meaningful or effective relief by way of an appeal

following possible conviction. See State v. Ricciardi, 135 Ohio App.3d 155, 733

N.E.2d 291 (7th Dist.1999) (Cox, J., dissenting).

There are judges around the state who agree with appellant's position that

Crago should be overruled. See, e.g., V!lenzol, 68 Jhio St.3d at 07-68 (Sweeney, J.,

dissenting); State v. Gunnell, 2d Dist. No. 09CA13, 2010-Ohio-4415 (Brogan, J.,

concurring to encourage the Ohio Supreme Court to revisit Crago and reinstate

Thomas). Be that as it may, an appellate court cannot violate Supreme Court

precedent because the appellate court disagrees with that precedent, especially in

response to a defendant's claim that we should ignore the Supreme Court's position

because it is "absurd." See Crago, 53 Ohio St.3d at 245 (pointing out that the court of

appeals was bound by the prior decision Thomas). See a/so State v. Crago, 93 Ohio

App.3d 621, 640, 639 N.E.2d 801 (10th Dist.1994) (noting that appellate courts are

bound by the Supreme Court's 1990 Crago holding).

The other en banc opinion in this case essentially attempts to distinguish Crago

on three bases: (1) Crago was not the product of multiple trials as is the case here; (2)

the provisional remedy option applies, which did not exist at the time of Crago; and (3)
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Crago was based solely upon double jeopardy rather than double jeopardy and due

process as is the case here.

As to the first issue, the Crago Court laid down a general rule that the denial of

a motion to dismiss on double jeopardy grounds is not appealable. An appellate

court's creation of exceptions to this rule based upon the number of trials is a viotation

of the general rule. Appealability should not be based upon the number of prior cases

and/or what type of events resulted in mistrials. Such factors may be relevant to the

eventual merit determination, but they do not govern appealability.

(We also note here that one mistrial occurred during jury selection when

appellanf's
second chair counsel fell asleep, and one of the retrials was the result of a

{non-unanimous} appellate court reversal of a conviction.) See State v. Anderson, 7th

Dist. No. 03MA252, 2006-Ohio-4618 (Vukovich, J., dissenting on grounds that there

existed overwhelming evidence of appellant's guilt and finding any error harmless

beyond a reasonable doubt).
Contrary to the other en banc opinion's second attempt to distinguish Crago,

the case before us does not involve a provisional remedy. An order granting or

denying a provisional remedy is a final order if: (a} the order in effect determines the

action with respect to the provisional remedy and prevents a judgment in the action in

favor of the appealing party with respect to the provisional remedy, and (b) the

appealing party would not be afForded a meanin_gful or effective remedy by an appeal

following final judgment as to all proceedings, issues, claims, and parties in the action.

R.C. 2505.02(B)(4)(a)-(b).
Initially, we point out that third prong of the provisional remedy appealability test

is essentially disposed of by the Ohio Supreme Court's holding that there is an

adequate remedy in the ordinary course of law to chaiienge an ad'Jerse ruling on the

double jeopardy issue (by an appeal to the court of appeals at the conclusion of the

trial court proceedings). Wenzel, 68 Ohio St.3d at 66 (thus holding that a writ is not

permissible). See also State ex rel. White, 80 Ohio St.3d at 338 (defendant "has

adequate fegal remedies to raise his double jeopardy contentions by a pretrial motion

to dismiss, and if it is denied and he is subsequently convicted, by direct appeal.").

Additionally, this court has stated:
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"Appellant in this case would not be denied a meaningful or effective appeal on

the issue of double jeopardy, along with any other trial issue that may develop, should

he be required to wait until conviction and sentence before an appeal is taken.

Moreover, appellant may still be acquitted at trial, rendering the issue moot." Hubbard,

135 Ohio App.3d at 521.

If a meaningful and effective review of double jeopardy issues can occur after

trial, then so can there be a meaningful and effective post-trial review of due process

issues that are based upon the same principles relevant to the double jeopardy claim.

See Hubbard, 135 Ohio App.3d at 521. See also State v. Tate, 179 Ohio App.3d 71,

2008-Ohio-5686, ¶ 24, 28-29, 31 (7th Dist.) (citing Hubbard to dispose of this prong of

provisional remedy in a case involving an appeal of trial court's denial of defendant's

motion to dismiss on grounds that state lost a prior appeal of a suppression decision).

In any event, the proceeding involved here does not fit into the provisional

remedy category. A provisional remedy is a proceeding ancillary to an action. R.C.

2505.02(A)(3). An ancillary proceeding is "one that is attendant upon or aids another

proceeding." State v. Muncie, 91 Ohio St.3d 440, 449, 746 N.E.2d 1092 {2001).

Examples listed in the final appealable order statute include a proceeding for a

preliminary injunction, attachment, discovery of privileged matter, and suppression of

evidence. R.C. 2505.02(A)(3). Other examples are an order for forced medication of

an ineompetent criminal defendant or a mandator; bindover hearing for a juvenile. In

re A.J.S., 120 Ohio St.3d 85, 2008-Ohio-5307, 897 N.E.2d 629, ¶ 20, 23.

This court has previously declared that a defendant's request to dismiss a

criminal complaint is not ancillary to the criminal action as it does not aid the action,

nor is it attendant upon the action. Tate, 179 Ohio App.3d 71 at ¶ 21 (where state

' continued to prosecute upon newly discovered evidence affer fosing; state's appeal).

See also State v. Brown, 8th Dist. No. 84229, 2004-Ohio-5587, ¶ 11 (the dismissal of a

criminal complaint cannot be considered a proceeding ancillary to the action). Rather,

a motion to dismiss seeks the entire termination of the entire criminal action, Id.

"Indeed, a motion to dismiss is not 'provisional' in nature because the status

quo may not be preserved depending on how the trial court rules on the motion. For

instance, if the trial court grants the motion to dismiss, then the adjudication of the

rnotion may be dispositive of the entire proceeding." City of Mentor v. Babul, 11th Dist.
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^^^o. 98-L-244 (July 16, 1999) (the adjudication of a motion to dismiss on double

^eopardy grounds does not fall within the scope of a provisional remedy).

Accordingly, a request to dismiss on double jeopardy and due process grounds

does not involve a provisional remedy. See Hubbard, 135 Ohio App.3d at 521 ("We

Find that a motion to dismiss on the grounds of double jeopardy is not a provisional

remedy as defined by the amended statute"). See also Tate, 179 Ohio App.3d 71 at ¶

21; Brown, 8th Dist. No. 84229 at ¶ 11; Babul, 11th Dist. No. 98-L-244. In fact,

appellant did not resort to the provisional remedy option in R.C. 2505.02(B)(4).

Instead, appellant's reply to the state's motion to dismiss the appeal argued the

trial court's refusal to discharge him was appealable based upon R.C. 2505.02(B)(1).

This subdivision provides that an order is final if it "affects a substantial right in an

action that in effect determines the action and prevents a judgment". R.C.

2505.02(B)(1).
The Supreme Court has already held the denial of motion to dismiss on double

jeopardy (and collateral estoppel) grounds does not involve a substantial right that

determines the action and prevents a judgment. Crago, 53 Ohio St.3d at 244, fn. 2

(nor is it an order that affects a substantial right made in a special proceeding or upon

a summary application in an action after judgment). See also Wenzel, 68 Ohio St.3d

at 66 (decision of a trial court denying a motion to dismiss on the ground of double

jeopardy is not a finai appealable or der). Thus, the denial of a mot ►on to dismiss on

double jeopardy grounds is not immediately appealable. Id,; Hubbard, 135 Ohio

Ana.3d at 522.
This leads to the third attempt in this court's other en banc decision to

distinguish Crago from the case before us. That is, it is proposed that this defendant

created finality by adding a due process argument to his doubie jeopardy argur ►̂ ent in

further support of his claim that his case should be dismissed rather than retried.

However, appellant himself recognizes that the rationale behind Crago is just as

applicable to his due process argument as it is to his double jeopardy argument since

both arguments revolve around the sarne principles of general fairness. See

Appellant's Apr. 5, 2011 Reply to State's Motion to Dismiss Appeal, p. 5-6. See also

Appellant's Feb. 2, 2011 Motion to Dismiss Indictment and for Discharge (using the

"wearing down" and "fair play" arguments about multiple trials under both the due
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process and the double jeopardy arguments). The decision refusing to dismiss does

not in effect determine the action and prevent a judgment in the action.

As touched on above when discussing provisional remedies, there is no reason

to treat the labels for the motion differently for purposes of appealability. In Tate, we

found the denial of a Crim.R. 12(K) motion to dismiss based upon a lost state's appeal

to be a non-final order, and we compared the case to Hubbard where we found the

denial of a motion to dismiss on grounds of double jeopardy to be non-final order. See

Tate, 179 Ohio App.3d 71 at ¶ 28-29, 31.

If the denial of a motion to dismiss on double jeopardy and collateral estoppel

grounds does not involve a substantial right that determines the action and prevents a

judgment, then neither does the denial of a motion to dismiss on double jeopardy and

due process grounds. See Crago, 53 Ohio St.3d at 244, fn.2. See a/so Hubbard, 135

Ohio App.3d at 522 (using double jeopardy case to address Crim.R. 12(K) finality

issue). Similarly, if the denial of a motion to dismiss on Crim.R. 12(K) grounds is not

final, then neither is the denial of a motion to dismiss on due process grounds final.

See Tate, 179 Ohio App.3d 71 at ¶ 28-29, 31.

In conclusion, the denial of a motion to dismiss on double jeopardy and due

process grounds is not a final appealable order, and no exception should be created

based upon the number of prior trials. However, as the en banc vote is two to two, this

court's origina! deeision stand- s( ►̂ vhere two o^at of three judaes on the panel accepted

the appeal as final). See June 10, 2011 Judgment Entry, attached.

H J. VUK VICH, JUDGE

^

CHERYL . AI E, PRESIDING JUDGE
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IN THE COURT OF APPEALS OF OHIO

SEVENTH DISTRICT

CASE N0.11 MA 43

JUDGMENT ENTRY

^ ^ This cause comes on appeal from a February 15, 2011 judgment entry of the

Commori Pleas Court overruling defendant's Motion to Dismiss tndiatment and for

Discharge.: On March 8, 2011 appeilee State of Ohio fited a Motion to Dismiss this

appeai for lack of a finai appealabte order, ^citing to Sfate v. Crago (1990), 53 E^hio

St.3d 243, 559 N.E.2d 1353. Crago held a deniai^ of a- motion to dismiss on the^basis

of doubl^ jeopardy is not a finai order, overruling State v. Thomas (1980}, 61 Ohio

St.2d. 254, 15 0.0.3d, 262, 400 N.E.2d 89.7, which held the denial of a^ mot'ron-to

dismiss is a 5nai appealable order, reasonirig: the Double Jeopardy Ciause of the FifEh

Arnendment protected the accused from muitipte prosecutions and punishments. On

:Aprii 5, 2011 appellant filed a Repiy to the State's Motion to Dismiss Appeai, citing

federal iaw for the proposition that a double jeopardy ciairn is subject to being litlgafed

in federai court before retrial. See Harpster v. Ohio (C.A.^ 6, 1997}, 128 ^F.3d 322 at

325-326;. Abney v. United Sfates (1977), 431 t1.S. 654, 97 S:Ct. 2034,52 L.Ed.2d 651.

The Sixth Circuit reasoned in Harpsfer. .

"The Fifth Amendment's Double Jeopardy Clause protects . individuals `not

I^^ against being twice punished, bufi against being twice put into jeopardy.' Ball v. United

States, 1.63 U.S. 662, 669 41 L.Ed. 300, 16 S.Ct. 1192 (1896}. Therefore,'if a criminal

defendant is to avoid exposure to doubie jeopardy and thereby enjoy the fuii protection

of the Ciause, his double jeopardy chalienge ***- must be reviev^tabie b^fore the

rt ^

{Iflli{1^^11111111NI^KI^II^IIII^III^^lnlllp^111111^ ^ ^oo^
,o^. _.._ .- -.^..-- -- ^- - -- n. .__.. __. _ _ _..._. .__. __ ._.. :-
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^subsequent exposure occurs: Abney v. United States, 431 U.S. 651, 662, 52 L.Ed.2d ^

651, 97 S,Ct. 2034 (1971)." Harpster at325. ^ ^

Here, as noted in the Motion to Dismiss lndictment and for Discharge, appellant- .

'^ has already faced a jury f'Ne times. Twice the cour# declared a mistrial, before ^

completion of the state's case. Three times the state completed its case, two of which
I^
resulted an hung juries, and the third resulted in a conuiction which was overturned by

this Court. ^State. v. Anderson, 7th Dist. No. 03 MA 252, 2006-Ohio-461-8. ^ ^

Upon consideration of appiicable law, and limited to the very specific .facts of this

case where there have been multipte mistrials we 5nd that the order appealed is a final

appeaiable order as deflned by R:C. 2505.02. Appellee`s Motion ^ to Dismiss^ is ^

overruled. ^ . - .

. Appeal continues. Waite, P.J., dissents. - ^ ^ ^

.`

JUDG.E GENE DONOFRIO .

^ ^?^ _
JUDGE MA Y De ARO

. . ^^,.

. • ' ^ _ ^^^^^
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STATE OF OHIO

MAHONING COUNTY

STATE OF OHIO,

)
)
)

PLAINTIFF-APPELLEE,

VS.

CHRISTOF'HER L. ANDERSON,

SS:

DEFENDANT-APPELLANT.

IN THE COURT OF APP

)
)
)
)
)
)
)
)
)

SEVENTH DISTRICT

CASE NO. 11 MA 43

JUDGMENT ENTRY

On consideration of appellee State of Ohio's motion for en banc review of this

Court's June 15, 2011 judgment entry allowing this appeat to proceed and appellant's

rnemorandum in opposition to en banc review, it is ordered that en banc review is

granted.
Oral argument will be scheduled on the point of law asserted to be in

intradistrict conflict as a result of the June 15, 2011 judgment entry. ^onofrio, J.,

dissents; see dissenting Opinion.

JUDGE GENE DONOFRIO

V

D J SEPH J. VUKOVlCH

J U DG ^ R L L. WAITE

^^^^^ G^/^
JUDGE MARY De ARO

^ ^ 2011 NU1

II^'III^^III'^I^I^III^II^'III^^III'IIIII^I'IIIII^^III'I'l^'I'II"I' 000^148044

JOUENT
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- ^ ^ DONOFRIO, J. dissenting.

I respectfully dissent to the majority's decision to grant en banc consideration

in this matter. This case is unlike the case of State v. Hubbard (1999), 135 Ohof

App.3d. 518, 522, 734 N.E.2d 874 (7th Dist.) that the State of Ohio cites m suppo

its motion for en banc consideration. In Hubbard this court held "the overruling of a

motion
to dismiss on the grounds of double jeopardy is not an appealable order

subject to immediate review." Hubbard involved a case where there was only one

mistrial. The case at bar involves a defendant who has faced a jury five times on the

same charge. Therefore, I respectfully dissent.

APPROVED:

Gene onofrio, J

^^j, ^,,^^0
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STATE OF OHIO

MAHONING COUNTY

STATE OF OHIO,

)
)
) SS

IN THE COURT OF AP

SEVENTH DISTRICT

PLAINTtFF-APPELLEE,

VS.

CHRISTOPHER L. ANDERSON,

DEFENDANT-APPELLANT.

CASE NO. 11 MA 4^

JUDGMENT ENTRY

On consideration of appellee State of Ohio's motion for reconsideration of this

Court's June 10, 2011, judgment entry overruling appellee's motion to dismiss for lack

of a final appealable order, and appellant's reply to the motion, it is ordered that the

motion for reconsideration is overruted.

Waite, J;, dissents.

a

JUDGE E DO

/^ `^^ ^.

JUDGE MARY DeG NARO

I I"III I'II^I'lII I'I^I I^I^I IIIII ^II^I ^III''^IIII I^^II IIII^ I'lI I^II o0o sns s^2s
JOUENT
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STATE OF OHIO

MAHONING COUNTY

)
)
) SS:

IN THE COURT OF APPEALS OF OHIO

SEVENTH DISTRICT

STATE OF OHIO,

PLAINTIFF-APPELLEE,

CASE NO. 11 MA 43

JUDGMENT ENTRY

CHRISTOPHER ANDERSON,

DEFENDANT-APPELLANT.

This cause comes on appeal from a February 15, 2011 judgment entry of the

Commori Pleas Court overruling defendant's Motion to Dismiss Indictment and for

Discharge. On March 8, 2011 appellee State of Ohio filed a Motion to Dismiss this

appeal for lack of a final appealable order, citing to State v. Crago (1990), 53 Ohio

St.3d 243, 559 N.E.2d 1353. Crago held a denial of a motion to dismiss on the basis

of double jeopardy is not a final order, overruling State v. Thomas ( 1980), 61 Ohio

St.2d. 254, 15 0.0.3d, 262, 400 N.E.2d 897, which held the denial of a motion to

dismiss is a final appealable order, reasoning the Double Jeopardy Clause of the Fifth

Amendment protected the accused from multiple prosecuiions and p^riishrnents. On

April 5, 2011 appellant filed a Reply to the State's Motion to Dismiss Appeal, citing

federal law for the proposition that a double jeopardy claim is subject to being litigated

in federal court before retrial. See ^yarpster v. Ohio (C.A. 6, 1997), 128 F.3d 322 at

325-326; Abney v. United States (1977), 431 U.S. 651, 97 S.Ct. 2034,52 L.Ed.2d 651.

The Sixth Circuit reasoned in Harpsfer.

"The Fifth Amendment's Double Jeopardy Clause protects individuals 'not

;against being twice punished, but against being twice put into jeopardy.' Ball v. Unifed

States, 163 U.S. 662, 669 41 L.Ed. 300, 16 S.Ct. 1192 (1896). Therefore, 'if a criminal

'defendant is to avoid exposure to double jeopardy and thereby enjoy the full protection

of the Clause, his double jeopardy challenge * * '` must be reviewab{e before the

Illlllllllllllllllllllllllllllllllllllllllliillllllllllllllllllll ooo;$'^ 0008
JOUENT

J ^^
^^. V 4^ ^'iE ^ s/ ^'



4 ,

subsequent exposure occurs.' Abney v. United States, 431 U.S. 651, 662, 52 L.Ed.2d

651, 97 S.Ct. 2034 (1977)." Harpster at 325.

Here, as noted in the Motion to Dismiss Indictment and for Discharge, appellant

has atready faced a jury five times. Twice the court declared a mistrial before

cornpletion of the state's case. Three times the state completed its case, two of which

resulted in hung juries, and the third resulted in a conviction which was overturned by

this Court. State v. Anderson, 7th Dist. No. 03 MA 252, 2006-Ohio-4618.

Upon consideration of applicable law and limited to the very specific facts of this

case where there have been multiple mistrials we find that the order appealed is a final

appealable order as defined by R.C. 2505.02. Appellee's Motion to Dismiss is

overruled.
Appeal continues. Waite, P.J., dissents.

<

JUDGE GENE DONOFRIO

/ / ^z^
JUDGE MA Y De ARO

^^Q^
39tl-
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, OHIO

Case # 02 CR 854

STATE OF OHIO

Plaintiff

vs.

)

)

)

NDGE JANIES C.'EVANS

JUDGMENT ENTRY

FEB ^ 5 2011

CHRISTOPHER L. ANDERSON )
_. . __.

Defendant IIIIIIIIIIIIIIIIIIIIIIIIINI^IInIIIIiIIIIIII^I^INN^IIII^ ^ Rpppqp595375

GRJUD

This matter came before the Court on Defendant, Christopher L. Anderson's Motion to

Dismiss Indictment and for Discharge filed on February 2, 2011. Plaintiff, State of Ohio filed

State's Response to Defendant's Motion to Dismiss Indictment and for Discharge and

Memorandum on February 9, 2011.

Defendant's Motion is replete with a history of the Constitution and the historic meaning

of "due process of law" and the "fundamental fairness that is Due Process."

The State's Response is pointed and illustrative of a prosecution that has not been able to

convince a jury of the alleged guilt of the Defendant in its many efforts by different assistant

prosecutors following a"reversal" by the Seventh District Court of Appeals.

Rather, at the end of each proceeding of trial or mistrial the prosecution has alleged

evidentiary rulings by the Court as being the reasoning behind the jury(s} culminating in a result

not favorable to prosecution.

The Court has not precluded the prosecution from presenting any evidence that is within

the discretion of the Court and the subject of prior appellate decision. A prosecutor's opinion

does not command performance by anyone other than themselves.

Defendant's argument(s) include a "fair play" theory and hints at double jeopardy in a

fashion followed by many states other than Ohio.

-^J^ ^^7

^' ^ ^^^"^ ^
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Retrial for the same offense after reversal of a prior conviction does not violate
the double jeopardy protection. State v. Liberatore, 60 Ohio St. 2d 583, 23 Ohio
Op. 3d 489, 433 N.E.2d 561 (1982), judgment affld., 19893 WL 2880 (Ohio Ct.
App. 8^` Dist. Cuyahoga County 1983); State v. Duncan, 153 Ohio App. 3d 254

(lst Dist. Hamilton County 2003). -

If the reversal results from the admission of improper evidence, a riew trial is
permissible when the total evidence at the prior trial, including that improper

evidence, sufFiciently sustained the conviction. Lockhart v. Nelson, 488 U.S. 33,

lU9 S. Ct. 285,102 L. Ed. 2d 265 (1988); State v. Brewer, 121 Ohio St. 3d 202,

2009-Ohio-593 (2009).

Thus, a mistrial on the defendant's motion does not preclude a retrial, unless the
prosecution provoked that motion with conduct that was intentionally calculated
to cause or invite that motion. State v. Wood, 114 Ohio App. 3d 395, 683 N.E.2d

354 (lOth Dist. Franklin County 1996).

However, a mistrial on the prosecution's motion precludes a retrial, unless the
defendant's conduct created a manifest necessity for the rtmistrial. City of Sidney v.

Little, 119 Ohio App. 3d 193, 694 N.E. 2d 1386 (3d Dist. Shelby County 1997).

If a mistrial is ordered the case may be tried again at once or at some later tirne.
ORC §2315.08.

Granting a mistrial in a criminal case does not prevent a retrial when the mistrial
was requested or consented to by the defendant, or where there existed an absolute
necessity for that action. State v. Workman, 60 Ohio App. 2d 204, 14 Ohio Op. 3d

181, 396 N.E.2d 777 (3d Dist. Hancock County, 1977).

In conclusion it is the opinion of the Court that Defendant's Motion to Dismiss

Indictment and for Discharge is OVERRULED.

Additionally, the State's suggestive Motion in its Response to "allow the State of Ohio to

present the testimony of the defendant's statement and flight instruction after the defendant

testifies" is OVERRULED.

ALL THIS UNTIL FURTHER ORDER OF THE COURT.

^^February 15, 2011
AMES C. EVANS^, U

CLERK : COPY TU ALL COUN
0^ UNREPRESENTED PA13TYa

.. 000591^
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