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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTL^I.
CONSTITUTIONAL QUESTION

Bokeno°s rape offense against a child under thirteen occurred when he was

a juvenile. But prosecution was delayed until Bokeno's adulthood. And although

Bokeno was acquitted of six of the seven rape offenses he faced, his single

conviction carried a mandatory life-sentence with only a possibility for parole

after ten years. The trial court lacked any discretion to account for Bokeno's

reduced culpability due to his tender age and immaturity.

Bokeno unsuccessfully argued that his potential life-sentence violated both

the federal and State guarantees against cruel-and-unusual punishment.

Opinion, ¶¶ 2^-30. That law is in flux. Somewhat recently, this court held that

due process was not violated where an adult was prosecuted and sentenced to life

for an offense committed as a juvenile. State u. Warren, 118 Ohio St.3d 200,

2oo8-Ohio-2o11. But this was a due process challenge only. Id. at 205. The

Warren court made explicit that it was not considering a cruel-and-unusual

challenge. Id. Since Warren, the law on severe punishments for juvenile

offenders has dramatically liberalized. For example, the United States Supreme

Court has decided, post-Warren, that it is cruel-and-unusual for juveniles to

receive (i) life-sentences without parole for non-homicide offenses or (it^

mandatory life-sentences without parole for homicide offenses. Graham v.

Florida, U.S. , 1^6 L.Ed.2d 825 (2oio); and, Miller U. Alabama,

U.S. , 183 L.Ed.2d 40^ (2012). And this court recently held that it was cruel-

and-unusual, under both the federal and Ohio Constitutions, for a juvenile
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to-life. In re C.P., 131 Ohio St.3d 5i3, 2oi2-Ohio-1446. It is difficult to square

the instant case with the holding from C.P. After all, a registration and

notification requirement is substantially less burdensome and cruel than a

potential life-sentence in an adult prison.

This court should therefore accept this case. C.P. should be extended to

protect juvenile offenders, prosecuted as adults, from the cruel-and-unusual

punishment of a mandatory life-sentence with only the possibility of parole.

A second matter regards issues that arise when the State's trial evidence

fails to establish that criminal acts occurred within the time-periods bracketed in

the indictment. Three different approaches are seen in the cases.

The first test ['Barnecut test'] involves the Ohio Constitution's Grand Jury

Clause. It requires a dismissal where there is no evidence of criminal acts within

the time-periods bracketed in the indictment because, "[a]ny variance of proof

outside the parameters of time established by the indictment may constitute a

separate offense." State v. Barnecut, 44 Ohio App.3d 149, X(ig88).

The second test ['Simmons test'] involves Due Process. It requires a

dismissal where there is no "direct and specific" eviderice of criminal acts within

the time-periods bracketed in the indictment because, "*** the prosecution must,

if alleged, prove [the date or time of an offense] beyond a reasonable doubt."

Anderson's Ohio Criminal Practice and Procedure § 6.101; State v. Simmons, i89

Ohio App.3d 532, 535-537^ 2o1o-Ohio-3412 (citing State U. Jenks, 6i Ohio St.3d

259 (1991))•
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The Twelfth District applied a third test ['Bokeno test']. Here, it held that

the State's failure to elicit trial evidence of criminal acts within the time-periods

bracketed in the indictment was inconsequential unless the defense proved

prejudice to presenting a defense. Opinion, ¶¶ 36-38. This court specifically

rejected the Barnecut and Simmons tests. Id. at ¶ 12. It held that there is no

Grand Jury Clause violation even if the State prosecutes on different facts than

were presented to the grand jurors. Id. at ¶ 38.

These three tests are incompatible with one another. This incompatibility

sows confusion and discord in the State's appellate and trial courts. This court

must resolve the issue to instill clarity and stability to the law.

It is apparent that the three tests address the same problem from the

perspective of different rights or rules. For example, the Barnecut test examines

the time-period problem from the perspective of the Grand Jury Clause and the

right to be tried on the facts presented to the grand jurors. In contrast, the

Simmons test examines the time-period problem from a sufficiency-of-the-

evidence perspective, and makes no explicit mention of the Grand Jury Clause.

In turn, the Bokeno test rejected both Barnecut and Simmons, concluding that

neither the Grand Jury Clause nor Due Process is implicated when the State fails

to produce evidence of criminal acts within the time-periods bracketed in the

indictment.

This court should therefore take this case. It should dehne what rights and

institutional concerns are involved when the State's evidence fails to correspond

with the time-frames bracketed in the indictment; it should articulate the tests
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that define the scope of the rights involved; and it should set forth an appropriate

remedy.

STATEMENT OF THE CASE AND FACTS

The State indicted Bokeno for, inter alia, six rape offenses against B.K.

occurring sometime in 2003 when B.K. was 7- turning 8-years-old. In 2003,

Bokeno was i5-years-old. Because B.K. delayed reporting these acts to law

enforcement for almost a decade, Bokeno's prosecution was deferred unti12o11.

At trial, B.K. testified that Bokeno raped her on at least five occasions

during the summer of 2003, between B.K.'s 2nd and 3ra-grade years. On cross-

examination, B.K. was adamant about the rapes occurring in 2003, despite

contrary evidence that undermined B.K.'s timeframe and created doubt that any

of the rapes occurred before she was ^o-years-old.

B.K.°s friend's father also testified. He confirmed that Bokeno was a

regular guest in his home, along with B.K., in the summers of 2005 and 2006.

The father was sure that any sex abuse by Bokeno could not have occurred before

the summer of 2005, despite what B.K. claimed. This was important because

B.K. turned lo-years-old on 19 September 2005, and any rape that occurred after

that birthday would be punished as an ordinary F-1 and not with a mandatory

life-sentence with only a chance for parole.

At the conclusion of the State's case, the prosecutor moved to amend the

indictment to alter the time-periods bracketed in the indictment regarding the

B.K. rapes from sometime in 2003 to sometime between August 2004 and

August 2005. Bokeno objected. He argued that B.K. herself denied that any rape
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occurred anytime other than in 2003. And, further, that his right to prosecution

by grand jury indictment would be violated if the State could alter the dates that

were presented to the grand jury and that formed the basis of the grand jury's

finding that the rapes happened before B.K. turned 1o-years-old. The trial court

overruled these objections and allowed the amendment.

The jury acquitted Bokeno of five rape counts regarding B.K. and

convicted on one. But under former R.C. 2g6^.13, the trial court was required to

impose a mandatory life-sentence with the possibility of parole after 1o-years., It

could not, as a matter of law, consider Bokeno°s age and immaturity or that the

evidence about the rape occurring before her ioth birthday was suspect.

On appeal, Bokeno unsuccessfully argued that he was prosecuted on facts

never presented to the Grand Jury in violation of the Ohio Constitution and that

his sentence violated the federal and State bans on cruel-and-unusual

punishment.

This request for jurisdiction follows.

ARGUMENTS IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO I

It is unconstitutional under the State and federal ban on cruel-and-unusual
punishments for a defendant to receive a mandatory life-sentence with only a
possibility for parole for an offense he committed while a juvenile.

In just the last two years, the ban on cruel-and-usual punishments has

been extended to various forms of mandatory life terms for juvenile offenders.

Thus, mandatory life terms for juveniles committing non-homicide

offenses was found unconstitutional. Graham v. Florida, U.S. , 176
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L.Ed.2d 825 (20^0). This ban was extended to mandatory life terms for juveniles

committing even homicide offenses. Miller v. Alabama, U.S. , i83

L.Ed.2d 407 (2oi2). In turn, this court held that a registration and notification

requirement of 25-to-life for a juvenile sex offender was prohibitively cruel-and-

unusual. In re C.P., i3i Ohio St.3d 513, 2oi2-Ohio-1446.

The rationale behind these rulings is applicable to the instant case. Here,

Bokeno has received a potential life-sentence for a single rape offense that

occurred when he was a minor. Under former R.C. 2g67.13, that life-sentence

was mandatory. The trial court was deprived of discretion to mitigate the

punishment due to Bokeno's age and immaturity. In this way, Bokeno was

deemed by legislative fiat to be as culpable as an adult offender who had reached

maturity. But this cannot be. Bokeno's severe sentence is incompatible with the

most recent understandings of cruel-and-unusual jurisprudence as it relates to

juvenile offenders.

PROPOSITION OF LAW NO II

It is prejudicial as a matter of law under the Ohio Constitution's Grand Jury
Clause for the State to fail to present adequate evidence that an offense under
R.C. 2907.o2(A)(^)(b) occurred within the time-periods bracketed in the
indictment.

In State a^. Headley, 6 Ohio St.3d 475 (1983)^ this court affirmed the

dismissal of an indictment under the Grand Jury Clause-without a showing of

prejudice-where there was insu^cient evidence to establish that the grand jury

received evidence about the type of drug that a defendant trafficked. The district

courts have applied Headley to circumstances where the State's trial evidence
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fails to establish that criminal acts occurred within the time-periods bracketed in

the indictment. The rationale behind this application is that time-periods

bracketed in the indictment reflect the facts presented to the grand jury, and that

a variance from those time-periods in the trial evidence is evidence that the State

is prosecuting on facts that were never approved by the grand jury.

Thus, in State v. Plaster, a prison guard was charged with a count of

conveying marihuana into a prison on 22 March 2004. 2oo5-Ohio-6770, ¶ 2.

Before trial, the state amended the indictment to allege that the conveyance

happened between 1 February and 31 March 2004. Id. at ¶ 3. But the state's

evidence established three conveyances during February and March 2004,

including the initia122 March conveyance. Id. at ¶¶ 4-11. The court reversed the

conviction. It observed that the grand jury had found only one offense, and did

not allege a pattern of conduct. Id. at ¶ 44. It held that "[t]he indictment, as

amended, added two additional offenses[.]" Id. The grand jury had not

considered or charged these additional offenses. It stood to reason that the guard

was convicted on one of the two new offenses charged by the prosecutor, rather

than the one charge handed-up by the grand jury. So the conviction was

reversed.

Likewise, in State u. Steeie, the defendant was charged, inter alia, with two

counts of compelling prostitution by offering to pay two girls to have sex with

each other. 2oox-Ohio-2535^ at *6. But the state's evidence failed to prove this.

Instead, it established that the defendant offered to pay the girls to have sex with

men. Id. Upon his conviction, the defendant argued that there was insufficient
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evidence to convict him. The state conceded that it failed to prove the

indictment°s allegations, but argued that it could 'substitute' those allegations for

the incidents with the men. But this court disagreed. Id. Substituting the

allegations would violate the grand jury requirement. This court reasoned that

°'[i]f the identity of the crime moved from events occurring on one date to an

entirely separate incident ^*^', the identity of the crime has been improperly

changed." Id. at *^. So the convictions were reversed.

The Headley line should be followed in the instant case. Here, the Butler

County Grand Jury was presented with facts relating to B.K.'s rapes in 2003

when she was 7- turning 8-years-old. But the trial evidence proved this to be

impossible. The State acknowledged this impossibility and amended the

indictment to include a different time-period than the grand jury originally

found. This substantially altered the allegations as they related to a rape

occurring before B.K.'s loth birthday. It follows that the rape conviction here

arose from facts that were never presented to the grand jury, in contravention of

Bokeno°s right to be prosecuted by grand-jury indictment.

CONCLUSION

For the above reasons, the court should accept jurisdiction of this case.

To the court, the instant Memorandum in Support of Jurisdiction is

Respectfully submitted,

, --

CHRISTOPH J. PAG
S.C. #0062751
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CASE NO. CA2011-03-044

JUDGMENT ENTRY

The assignments of error properly before this court having been ruled upon, it
is ths order of this court that the judgment or finaf order appealed from be, and the

same hereby is, affirmed.

It is further ordered that a mandate be sent to the Butler County Courk of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.

, Presiding Judge

Robert P. Ringland, Judge ^

William W. Young; dg

Young, J., retired, of the Twelfth Appellate District, sitting by assignment of the

Chief Justice, pursuant to Section 6(C), Article IV of the Ohio Constitution.
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

STATE OF OH10,

Plaintiff-Appellee,
: CASE NO. CA2011-03-044

• OPINION
^ 9/17/2012

- vs -

JACOB MARK BOKENO,

Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CR2010-08-1393

Michael T. Gmoser, Butler County Prosecuting Attorney, Donald R. Capter, Goveremeee t
Services Center, 315 High Street, 11th Floor, Hamilton, Ohio 45011, for laintiff-app

Repper, Pagan, Cook, Ltd., Christopher J. Pagan, 1501 First Avenue, Middletown, Ohio

45044, for defendant-appellant

YOUNG, J.

{¶ 1} Defendant-appellant, Jacob M. Bokeno, appeals his conviction and sentence in

the Butfer County Court of Common Pleas for multiple sexual offenses.

{^{ 2} On September 1; 2010, the Butier County Grand Jury returned an eleven-count

indictment against appellant alleging that appellant had committed various sexual offenses

against four minor victims: (1) E.S., a girl born May 23, 1993; (2) B.H., a boy born September
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Butler CA2011-03-044

18, 1996; (3) H.H., a girl born April 1, 1994; and (4) B.K., a girl born September 19, 1995.'

As to B.H., appellant was indicted on one count of rape and one count of attempted gross

sexual imposition. As to H.H., appellant was indicted on two counts of gross sexual

imposition. As to B.K., appeilant was indocted on six counts of rape. At the time of the

commission of these acts, appellant was under the age of 18. However, appellant was not

indicted until he was over the age of 21.

{¶ 3} A trial by jury was held wherein each victim testified. B.H. testified that in 2004

or 2005, when he was eight or nine years old, appellant began dating his sister, Rachel.

During the summer of 2005, appellant would come over to Rachel's house on a regular basis

and Rachel, appellant, B.H., and B.H.'s other sister, H.H., would play hide-and-seek. B.H.,

H.H., and appellant would go to the basement of the house to "hide" while Rachel waited

upstairs. According to the testimony at tria{, appellant would sexually assault B.H. and H.H.

and then find them locations to hide, at which time appellant would go upstairs and tell

Rachel it was time for her to find B.H. and H.H. B.H. testified that, on different occasions,

appellant: (1) asked B.H. to pull down his pants; (2) asked H.H. to pu{I down her pants; (3)

forcibly pulled down H.H.'s pants; (4) attempted to forcibly pull down B.H.'s pants; (5) asked

B.H. to perform fellatio on him; (6) tried to maneuver B.H.'s hand to touch appellant's penis;

and (7) pulled B.H.'s pants down and tried to penetrate B.H.'s anus with his penis. Appellant

was charged with one count of rape and one count of attempted gross sexual imposition as

to B.H.

{^ 4} H.H. also testified about the hide-and-seek games. H.H. stated that she and

her friend, B.K., would play hide-and-seek with appellant and Rachel. During these games,

H.H. and B.K. would go downstairs with appellant where appellant would have the giris take

1. The facts as to E.S. are not pertinent to this appeal and shall not be addressed.

-2-
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Butler CA2011-03-044

their clothes off and would "rape" and "abuse" them by putting his hands on their "private

parts." During direct testimony, H.H. stated that appellant only tauched the girls with his

hands. However, on cross-examination, H.H. also stated that appellant would rape her using

his penis. H.H. also testified that, an one occasion, H.H.'s father, Thomas, walked into a

bedroom when H.H. had her shirt off and appellant had his pants down. According to H.H.,

Rachel broke up with appellant soon after this incident. Appellant was charged with two

counts of gross sexual imposition as to H.H.

{¶ 5} Thomas, the father of H.H., B.H., and Rachel, also testified at trial, stating that

appellant and Rachel began dating around 2004 or 2005. Thomas testified that in the

summer of 2006, when H.H. was either eleven or twelve years old, Thomas heard a

commotion in an upstairs bedroom of the house and went to investigate. In the bedroom,

Thomas found H.H. sitting on the bed and appellant was in the room "zipping up his pants."

Thomas questioned appellant, who stated that he was playing a type of checkers game

where each party was required to remove an article of clothing every time their checkers

piece was jumped. H.H. told Thomas that appellant had exposed himself to her. Although

Thomas was upset about the incident, he did not believe anything "sexual" happened.

{¶ 6} Finally, B.K. testified about the hide-and-seek games. B.K. stated that

appellant would have B.K. and H.H. take off their pants and underwear and place their faces

into a bed while standing. Appellant would then "place his penis" into B.K.'s anus. B.K.

stated that this happened to her at least five times and that she believed appellant also

penetrated H.H., although B.K. never saw this occur. i3.K. also testified that one time,

appellant "stuck his penis in my mouth, and told me to move my head up and down." B.K.

stated that she believed these events took place in the summer of 2003, when she was eight

years old. However, on cross-examination, B.K. admitted that the incidences could have

occurred in 2004, but that she was sure she was under the age of ten when she was raped

-3-
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by appellant. Appelfant was charged with six counts of rape as to B.K.

{¶ 7} At the conclusion of the case in chief, the state moved to amend the dates in

the indictment to correspond with the testimony at trial. As to H.H., the state requested that

the indictment be amended from the ®riginal time period of 2003 to 2004 to a range of

August 2004 to August 2005 for one count of gross sexual imposition and a range of August

2004 to August 2006 for the second count of gross sexual imposition. As to B.H., the state

requested that the indictment be amended from the original time period of 2004 to a range of

August 2004 to August 2005 for both the count of rape and the count of attempted gross

sexual imposition. As to B.K., the state requested that the indictment be amended from the

original time period of 2003 to a range of August 2004 to August 2005 for all six counts of

rape. Appellant objected to the amendment, arguing that changing the dates would violate

his right to prosecution by a grand jury indictment. The trial court granted the motion over

{¶ 8} The jury returned a verdict finding appellant guilty of five counts of sexual

offenses including two counts of gross sexual imposition against H.H., one count of

attempted rape and one count of gross sexual imposition as to B.H., and one count of rape

as to B.K. Because B.K. was under the age of ten at the time of the rape, the trial court

sentenced appellant to life imprisonment with the possibility of parole after 20 years. From

appellant's objection.

this conviction and sentence, appellant appeals, raising two assignments of error.

{¶ 9} Assignment of Error No. 1:

{¶ 10} [APPELLANT'S] CONVICTION AND LIFE-SENTENCE FOR RAPE OF A

CHILD UNDER 10-YEARS-OLD WAS UNCONSTITUTIONAL.

{¶ 11} In his first assignment of error, appellant argues that his conviction and

sentence for the rape of B.K. was unconstitutional for four reasons: (1) no "direct and specific

evidence" was presented that appellant raped B.K. between August 2004 and August 2005;

-4-
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(2) insufficient evidence was presented that appellant raped B.K. while B.K. was under the

age of ten; (3) appellant's conviction for raping B.K. while she was under the age of ten was

against the manifest weight of the evidence; and (4) appellant's life-sentence with the

possibility of parole is unlawful as either arbitrary under due process, cruel and unusual

punishment, or both.

Aapellant's Raae Conviction

{¶ 12} Appellant's first argument is that the state failed to present "direct and specific

evidence" that appellant raped B.K. between August 2004 and August 2005. Specifically,

appellant relies on the language of State v. S+mmons from the Eighth Appellate District that

the state must present "direct, specific testimony" that the crime alleged occurred within the

time period listed in the indictment. State v. Simmons, 189 Ohio App.3d 532, 2010-Ohio-

3412, ¶ 24 (8th Dist.). In the absence of this evidence, appellant asserts that his conviction

must be reversed for insufficient evidence. However, this court has never adopted the

proposition that the time or date listed in an indictment must be proven with direct evidence.

On the contrary, this court has routinely held that circumstantial and direct evidence are of

equal probative value and that the state can use either direct or circumstantial evidence to

prove the elements of a crime. State v. Durr, 58 Ohio St.3d 86, 92 (1991); State v. Cooper,

147 Ohio App.3d 116, 2002-Ohio-617, ¶ 13 (12th Dist.); see also State v. Jenks, 61 Ohio

St.3d 259 (1991), paragraph one of the syllabus. Therefore, we decline to follow appellant's

proposition that the state was required to present direct evidence that B.K. was raped

between August 2004 and August 2005 and, instead, interpret appellant's argument as one

of sufficiency. As appellant's second argument is also one of sufficiency, these arguments

-5-
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shall be addressed together, along with appellant's third argument regarding manifest

weight.2

{¶ 13} When reviewing the sufficiency of the evidence under{ying a criminal conviction,

the function of an appellate court is °°to examine the evidence admitted at trial to determine

whether such evidence, if believed, would convince the average mind of the defendant's guilt

beyond a reasonable doubt." Jenks, 61 Ohio St.3d at paragraph two of the syllabus. "The

relevant inquiry is whether, after viewing the evidence in a light most favorable to the

prosecution, any rational trier of fact would have found the essential elements of the crime

proven beyond a reasonable doubt." Id.

{¶ 14} "While the test for sufficiency requires a determination of whetherthe state has

met its burden of production at trial, a manifest weight chalienge concerns the inclination of

the greater amount of credible evidence, offered in a trial, to support one side of the issue

rather than the other." State v. Wilson, 12th Dist. No. CA2006-01-007, 2007-Ohio-2298, ¶

34. In determining whether the conviction is against the manifest weight of the evidence, an

appellate court "must weigh the evidence and all reasonable inferences from it, consider the

credibility of the witnesses and determine whether in resolving conflicts, the jury clearly lost

its way and created such a manifest miscarriage of justice that the conviction must be

reversed and a new trial ordered." State v. Coldiron, 12th Dist. Nos. CA2003-09-078,

CA2003-09-079, 2004-C?hio-5651, ¶ 24; State v. Thompkins, 78 Ohio St.3d 380, 387,1997-

Ohio-52. "This discretionary power should be exercised only in the exceptional case where

the evidence weighs heavily against conviction." Id.

{¶ 15} "Because sufficiency is required to take a case to #he jury, a finding that a

2. The state argues that appellant's sufficiency and manifest weight arguments should be denied due to his
reliance upon an uncertified transcript. Although appellant does cite to an uncertified transcript, a certified
transcript has been filed in this case and the substance ®f both transcripts are identical. Appellant's arguments

are, therefore, capable of review.

-6-
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conviction is supported by the weight of the evidence must necessarily include a finding of

sufficiency." (Internal quotations omitted.) Wilsan at ¶ 35, "Thus, a determination that a

conviction is supported by the weight of the evidence will also be dispositive of the issue of

sufficiency." Id.

{¶ 16} Appellant was found guilty of raping B.K. in violation of R.C. 2907.02(A)(1)(b),

which provides, in pertinent part, that "no person shall engage in sexual conduct with another

who is not the spouse of the offender *"' * when ^` *"" the other person is less than thirteen

years of age[.]" Pursuant to R.C. 2907.02(B), upon conviction, appellant would be sentenced

to life imprisonment for the rape of B.K. if she was under the age of ten at the time of the

offense.

{¶ 17} Appellant essentiaHy contends that his conviction must be reversed because

the greater weight of the evidence presented at trial indicated that B.K. was not raped

between August 2004 and August 2005 and was not under the age of ten at the time of the

rape. It should be noted that appellant does not argue that the rape did not occur but, rather,

that the rape did not occur at the time alleged in the amended indictment.

{¶ 18} During the trial, B,H. testified that he and H.H. were sexually abused in the

summer of 2005. H.H. testified that she believed she was "like nine" years old at the time

that she and B.K. were sexually abused, but admitted that she was unsure of the date. B.K.

testified that she believed she was raped in 2003 or 2004 and was sure she was under the

age of ten at the time. Finally, Thomas testified that the incident he witnessed with H.H. and

appellant occurred in the summer of 2006.

{¶ 19} Appellant argues that, because the sexual offenses described took place over

one summer and the only adult to testify, Thomas, stated that the incident he remembered

took place in the summer of 2006, B.K. must have been over the age of ten at the time she

was raped, as her tenth birthday occurred in September of 2005. ilVe find this argument

-7-
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unpersuasive.

{¶ 20} First, the facts do not indicate that the sexual offenses perpetrated by appellant

took place in the span of one summer. On the contrary, Thomas's testimony provided that

appellant and Rachel dated for approximately two years beginning in 2004 and spanning at

least two summers. Furthermore, the mere fact that B.H. and B.K. testified that the sexual

offenses that they described occurred over a period of one summer does not mean that

these two victims were describing the same summer. B.K. testified that B.H. was never

present during the hide-and-seek games that B.K. was involved in and B.H.'s testimony is

devoid of any mention of B.K. Therefore, it is possible that the jury inferred that B.H. and

B.K. were sexually assaulted during different summers. Finally, Thomas's testimony focused

on one occurrence between H.H. and appellant which was unrelated to any hide-and-seek

game otherwise described by the victims.

{¶ 21} In reviewing the record, we find competent, credible testimony that the jurors

could have reasonably relied upon to determine that B.K. was raped between August 2004

and August 2005 prior to her tenth birthday. Thus, we cannot say that the jury clearly lost its

way and created such a manifest miscarriage of justice as to warrant a reversal of appellant's

conviction. As such, appellant's conviction for rape against B.K. was not against the manifest

weight of the evidence and was, consequently, supported by sufficient evidence. See

Wilson, 2007-Ohio-2298 at ¶ 35.

Appellant's Life Sentence

{¶ 2Z} Appeflant also argues that his life sentence with the possibility of parole after 20

years is a violation of his due process rights and his right to be free from cruel and unusual

punishment. Specifically, appellant contends that he should not be arbitrarily tried and

punished as an adult for crimes he committed while under the age of 18 due to the

application of R.C. 2152.02(C)(3).

-8-
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I. Due Process

{¶ 23} The Ohio Supreme Court has previously addressed appellant's due process

arguments in State v. Warren, 118 Ohio St.3d 200, 2008-Ohio-2011. In Warren, the Court

determined that a defendant's due process rights were not violated by the imposition of a

mandatory term of life imprisonment for rape of a victim under the age of 13 when the

defendant was a juvenile at the time of the offense but was not prosecuted until he had

passed the age of 21. fd. at ¶ 1.

{¶ 24} Warren
also held that the application of R.C. 2152.02(C)(3) was not a due

process violation, as "changing the jurisdiction from the juvenife to the general division of the

common pleas court did not involve any substantive right." Id. at ¶ 52, citing State v. Schaar,

5th Dist. No. 2003CA00129, 2004-Ohio-1631, ¶ 27. R.C. 2152.02(C)(3) mandates that "[a]ny

person who, while under eighteen years of age, commits an act that would be a fefony if

committed by an adult and who is not taken into custody or apprehended for that act until

after the person attains twenty-one years of age is not a child in relation to that act."

{¶ 2S} Appellant argues that Warren is not applicable in this case due to the United

States Supreme Court's more recent decision in Graham v. Florida, 560 U.S. ,.,130 S.Ct.

2011 (2010). However, Graham addresses the imposition of a life sentence without the

possibility of parole on juveniles in the context of the Eighth Amendment. Thus,
Graham has

no effect on the Ohio Supreme Court's decision in Warren.

{¶ 26} As Warren specifically addresses, and rejects, appellant's due process

argument, we overrule appellant's assertions without further analysis.

II. Cruel and Unusual Punishment

{¶ 27} Appellant's second argument is that his life sentence with the possibility of

parole is cruel and unusual punishment. In support of this contention, appellant, again, relies

on the United States Supreme Court's decision in Graham.

_g_
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{¶ 28} fn Graham, the Court determined that the imposition of a life sentence without ^F

the possibility of parole
upon a juvenile offender who was not convicted of homicide was

cruel and unusual punishment. Graham at 2034. However, the Court went on to state that

"a State need not guarantee the offender eventual release, but if it imposes a sentence of life

[for a non-homicide conviction] it must provide [the offender] with some realistic opportunity

to obtain release before the end of that term." /d.

{¶ 29} Such an opportunity was provided to appellant in this case, as he was

sentenced to life in prison with the possibility af parole after 20 years. Thus, the tria! court's

sentence was in compliance with Graham and not a violation of appellant's Eighth

Amendment right to be free from cruel and unusual punishment.

{¶ 30} As appellant's conviction and sentence was supported by the greaterweight of

the evidence and not unconstitutional, appellant's first assignment of error is overruled.

{¶ 31} Assignment of Error No. 2:

{¶ 32} THE TRIAL COURT ERRED BY PERMITTING THE STATE TO AMEND THE

INDICTMENT.

{¶ 33} In his second assignment of error, appellant argues that the trial court erred by

permitting the state to amend the dates in the indictment to correspond with the trial

testimony of the victims. Appellant makes two arguments as to this issue: (1) the trial court

violated Crim.R. 7(D} by permitting the state to amend the indictment to alter the timeframe

for the rape of B.K.; and (2) the trial court erred in permitting appellant to be tried for offenses

that were never presented to the grand jury.

{¶ 34} Appellant first contends that the amendment of the indictment as to the dates of

B.K.'s rape was a violation of Crim. R. 7(D). Crim.R. 7(D) provides that a trial court "may at

any time befare, during, or after a trial amend the indictment, information, complaint, or bill of

particulars, in respect to *"* any variance with the evidence, provided no change is made in

-10-
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the name or identity of the crime charged." A trial court's decision to allow an amendment is

reviewed for abuse of discretion. State v. Collinsworth,12th Dist. No. CA2003-10-012, 2004-

Ohio-5902, ¶ 14, citing State v. Beach, 148 Ohio App.3d 181, 188, 2002-Ohio-2759. An

abuse of discretion is not merely an error of law or judgment, but an implication that the

court's attitude was unreasonable, arbitrary, or unconscionable. State v. Jackson, 107 Ohio

St.3d 53, 2005-Ohio-5981, ¶ 181.

{¶ 35} In this case, Crim.R. 7(D) gave the state the power to conform the dates of the

offenses alleged in the indictment to the evidence presented at trial so long as no change

was made to the name or identity of the crimes charged. Appellant was charged with raping

B.K. in violation of R.C. 2907.02(A)(1)(b). As we have previously determined in Collinsworth,

the date and time of an alleged rape is not an essential element of R.C. 2907.02(A)(1)(b).

Collinsworth at ¶ 24. Furthermore, in this case, as in Collinsworth, under eitherthe original or

amended indictment, the victim was still under the age of 13. See id. at ¶ 26. Therefore, the

changing of the dates of the alleged rapes from 2003 to a period between August 2004 and

August 2005, as a matter of law, made no change to the name or identity of the crime

charged and is, consequently, not a violation of Crim.R. 7(D). As such, the trial court did not

abuse its discretion in granting the state's motion to amend the indictment.

{¶ 36} Appellant also argues that the trial court erred in amending the indictment

because the amendment permitted appellant to be tried for offenses that were never

presented to the grand jury. Specifically, appellant contends that, due to the changes in

dates of the indictment, there is a reasonable danger or likelihood that the amended

indictment encompassed different sexuat offenses than were presented to the grand jury.

{¶ 37} "An indictment compels the government to aver a1l material facts constituting ;
;

the essential elements of an offense, the purpose of which is to afford the accused adequate :'
^;

notice and an opportunity to defend, and to enable the accused to protect himself from any k:

-11-
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future prosecutions for the same offense." State v. Murrell, 72 Ohio App.3d 668, 671 (12th

Dist.1991 }, citing State v. Sellards,17 Ohio St.3d 169 (1985). Ordinarily, specificity as to the

time and date are not essentiat elements of an offense, especially where the crimes alleged

in the indictment constitute sexual offenses against children. Id.; Wagers, 12th Dist. No.

CA2009-06-018, 2010-Ohio-2311 at ¶ 17-18. The state's inability to produce specific dates

and times with regard to an alleged offense is without prejudice, and without constitutional

consequence, when such does not present a material detriment to the preparation of a

defense. Murrell at 672. As such, in order for appellant's convictions to be reversed due to

the amended indictment, appellant must show that his defense had been prejudiced by the

amendment. Id. at 671.

{¶ 38} First, we note that the amendment to the indictment in this case was proper

under Crirn.R. 7(D). In addition, appellant did not present any sart of defense, including an

alibi defense, which would have been prejudiced by the amendment to the indictment.

Therefore, even had the amendment to the indictment permitted appetlant to be tried for

offenses not reviewed by the grand jury, appellant was not prejudiced by the amendment.

Thus, regardless of whether the amendment to the indictment affected appellant's right to

prosecution by grand jury indictment, appellant was not prejudiced by the amendment.

Consequently, appellant's second assignment of error is overruled.

{¶ 39} Judgment affirmed.

HENDRICKSON, P.J., and RINGLAND, J., concur.

Young, J., retired, of the Twelfth Appellate District, sitting by assignment of the Chief
Justice, pursuant to Section 6(C), Article IV of the Ohio Constitution.
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This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
httg^//www sconet.state.oh.us/ROD/documents/. Final versions of decisions

are also available on the Twelfth District's web site at:
http^//www twelfth courts.state.oh.us/search.asp
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