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EXPLANATION OF WHY THIS IS A CASE OF PI7BLIC OIt. GREAT GENERAL
INTEREST OR INV®LTTES A SUBSTANTIAL CONS"I'ITUTIC+N:t1L QUESTION

"I'his case presents an itnportant cluestion as to wl2ether indi^ricluals horr2 i.r) d^c 5tate c)f

t^l^io, and tlius said to bc originally don2.icileci laere, cant:il2ue to l^e an Ohio dozniciliar}r silnpl^r

bec<luse they cor2tizzue to visit the State for business after havh^g ieFocated to l^lo^ida 20 years ago. It

is not det^atal^le that this qaestion, ai^d theiefore tl2is Couz:t's teslaanse, woulci i-napact every pe:xson

hoxlz in Ohio. ?vlore in2l7orta12tlv, this Iegal issue hnpacts tlae xnan57 tl2oLisands of inciiviciuals, ^vho

1na^J o^v.n a l^usiness or even real pzopcrl ^r in C^I^ia; 13ut otl^.ez-^vise .h.ave a truc, .fZxed pexznanent hon3e

tvitl2 thei.l- spouse clsewheze and subjectively intend to 13e dosnicilec! in at2other state. ^lccoidingly,

this case is one of a pul^lic and gzeat general interest ttiggering t12is CoLtrt's ju^isdiction.

'I'12e legal concept of d.oz22icile appears not ta have been dia:ectIy addressed b^r th.i.s C;ou1-t

since 1^378, lnore than a centtiz:^7 ago. '^`lze col2cel^ts disci^ssec3 then, and originall^- est^lt-^lisl^ec.i ir1

S'fut;^^^ora ^. Iti^rtte, 3^ C)hio St. 525 {1$78}, pr.ovide el2at terhes:e a peisol2 ^esides is Ei purc:l^^ factual

analysis ^-hile the l.ocation of tl2at pel-son's doinicile is d.eter122ined b^r the inciividual's sLtbleCtive

intea2t. ^'he I^rinciple of don2icile identifies at^ indijTidual's rel^ltion to a pariiculaL locality. .lr^ at 53^

citin^; I3el.l v. Ker^l'zecl^.r, I_..R.1 ^I.L. 320_ "I)oznic:ile implies a nexus bet-^veen peison axzc! plac:e of such

r ^ v ^_^_----- -_^ ..a^a;r;^^., .^F tL,^ ^Ytmnci-
pL'1:1228nC'nCe aS to Colltl"01 thC'. CYeatlol2 oI legill Lc:1^I.11V11^ 3iiu Ef:S^.^C}naiulu^s^a v^ ^,,..- .-«^^^-^^^

sig.nificance." i^Viilicz^a.E v. ^'. Ccrrz^lz^ra {1)44}, 325 U.S. 226, Z2{). 4'^lhile the fact of }3irtl^ initialllr

ciete.tinines a person's domicile, that default dc)lnicile onlv iezrltins "u.ntil another is chosen or where

a 1?C'.t:SC)S1 IS .112CapalJlE' Of G110C7SLt1^,, L112t11 One 1'eSLiltS 13^ 0174tat1tJr1 Of 1TW." ^^4T'^C, Jl^Y[S ^lt 5^}^-.

'i`hcls, tllis Court, fron^ English I.,atv, recoglzi^ed ancl adopteci that a cloznie^e rzt l^ia:tl^ ^vill

change rohel2 one who is capabl.e of n2ala.ing a cho.icc iet^zoves hilnself froz22 ihat placc and intends to

ielnail2 at h.i.s ne^v ch.osen iesidence. Id. "In a strict legal sensc, that jchosen residence] is propezl4,

the c^on:ucile of a peison whete he h.as lais true, fix.ed, perlnanent hozne a12d pz-inciple establishlxzcnt,

and to Which, whenever he is alasent, he has thc ineel^tion of retul-ning." Itinfte, satj^tcr. at 5_?S cluotirrr



Stor}-'s Conflict of La^.vs 141. Of ^articu#ak sigt^,ificancc:, tlvs Court co^xtinueci, statitxg that "it is x^ot,

ho^vcvez-, necessary that he should intend to reznain theze for all tiz^rxe. If he li^res in a^Iace, Lvith the

intention of ren^zaznin.g for an .indefii^ite period of ti^-x^e, as a p#ace af fi.xecl pa-esezxt dona.icile, a^:zd xaot

as a p#acc af tetx^.l^oraz:y cstat^Ii.slxz^^ent, ai for rnerc tr^z^^.siez-xt objects, it is to aI# inte^xts anc[ a#I

px^.r#^oses, his residez^rce." ICort^, ^x^rra at 535 cztiz^^ Story's C^of^xflict of l.aws ^^^G; .I,3rr.rc'e u^3rr,C!'8, 2 I3os

&]?ull. IV.22fi; Secrr°s v. CiCy U^^.13r^st`arz, I^Iet. 250.

Statecl ciifferez^tl^T, cioz^x.icile is fefeiz:ecl to as the ^^hysical presence of one iax a locale

coznl^i^^ed wit}a ehe subjecrive intent to zz^aintain a^erznanez^t iesidence. Gity rf Colzr^nhrrs; I^IV^I.t'ZU^z of

Irzcor^e lax v. .I arehau^Fi, 8 C7hio 11pp3c1 36G, 368 (1C}`^, Dist.}. i^Iso, zt: is ieferrecl to as "factuzz^"

coul^Iecl ^vith. "anit^zus." "I:^actufxx" refers to the fact of a residence t^vhile "aniznus" is cic.fcnecl <ts thc

zniention to rezxaa.izx. The cozace#at of ciot^n.icile is l^oth pl^ysic^^l and xnental. W'it.hout t#ae s^.^#^jective

intcnt to .idezltify the specif^c location as tlae rezson's true, fixecl #^ozne, az^ci z^^ain est.ablishinent, that

locatiof^ canF^ot l^e found to be the izzdi^ridual's dozzxici.Ie. C;il.hett, v. I7crvi^l., Z_35 LI.S. 561.; ^.at^^ o^

f.;lei^el^r,zcl zf ,Sarrellcr, 61 Ohio r^^j^.3d 'a02 (8``' I^ist. 1^)89}_

^'hether a r:csidence is actually t#?e persoai's intendecl pr;rrnancnt hozaie "is lcnown onlv bv

the iz^.d.ivic.lual. concez-ned and zs, therefore, lai^ely a subjecti^eTe detcrxniz^at:ion." ^-^rx;cr- v. 2 lc^,er; 7c)

Ohio .^lj^p.3cl 239, 2^-4 cifisc^ Crrlerriarl u Cnlerrzcrrr, 32 Ohio 5t. 157 (1972}. Inc3eed, tlze siznp#e fact of

resiclence, ^.vl^.ich Iacks the intent to rez^xain perz^^anently, Irrevcxits t'n.at location and z:csidenc;: fro:r

l^eil^.g hel.cl to l^e one's c^oznicile. ,Saafel.d v. Suafi^ld, 86 C?l^io ^^pp. 225 (1" Dist. 1949}. I^u^ally, this

C;ourt has #zelci tizat t1_^e very question of cion^ici#c is ":` ^` *and rnust always renzain, one of fxct, oftezx

aitenciecl ^vith mucl^s clifficult^r; but to l^e deeern^ined b^ the preponderance of evidence favorin#; o^:xe

place as anainst aiiothe^.'' ICort.e, .^i^irr^ at 535.

'I^^e necessit^; for a court to fol#otv these conce^ts, ancl nc^t znisuse oz a#.te.t t#aerrx, #^ec<>n^es

cl^^^z,- in this case. _^.t^pe#Iant, C;incinna^ Insurance Corx^}^axly (l^xereinafter "CIC^"} issued 83 yeai: olc^
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)a^nes Schilk an ulnkarclla in4urance policy that e^.tended coVerage t<3 bloc7d-z-el.aLZVes ^vztl^ wl-zozn he:

shares thc: salne "le^al residence of dolnicile." In this ^tctiol^, .L'lpl^ellce, Pegg^' Sl^aeth sou^ht to

extend coVerage Ltnder this l^olic^- to ^aznes's son, C^2 )^ea.z: o.Id Robert Sch.ill, a^^tin.st who^n she 1^^td

b.roL^ght a^.vron^;fEfl death elaitn oz^ bel:alf of her late husk^arzd's estate.

"I'l^ze Trial Cou..rt concluded that CIC's Ltznbrella l.iabil.ittT insurance pohcy clid not ^rav°id.e

ac3clitio.nal 3ial^il.it<< covera^e for Robert Schill, a 63 }%ear old Ohzc> residcnt, undtr el^te CIC policy

issueci to his D}^e^iz- old father, )aznes Schill, 13ecause Jaznes ^v<ts cloz^^icileck in F^larida fc^r t:he l^tst 20

vears rtnd reznail^s so. Therefore, sil^ce l^ok^ert Sch.il.I, an C?hic^ resickcz^tt, was z^ot. doz^vciled ^vith his
.

father, f aznes, Rohert was not an "insured" uzide.r his father's CIC urstl^r..e1la liahilityr pohc)% and, thus,

had l^o ^tdditionai Iialaility il^suraz^lce caverage for u^ <tuto accidez^t that Robert had in Dhia ^vhile

clrivin^ Rol^ert's o^vn. caY on whicll Rabert had lais owz^ auto liability co^^^era^e..

S^aetlt apl^ealLCi az^d th.c central qLtestic7n she ^resez^tteck rhe I^ight Distri.ct Caua:t af t1l^peal.s

^svas ^Vhetl^er an indzjTldual coulcl have znu.ltil^lc dc>mzcrkes, l.e., one for iz^sLirance: purl.^oses anci one

for eVervtiung else. The Eighth D.ist^:iet, rather than directky adda:essil^g Spaetla's liarrocvlG^ tailoreck

lel;al yuestzozi, u^^tpcrl^n.issik^ly ^veighed the factual evidince, rejectecl jaznes' undispu.t:ed sui^jc:cti^^re

izztent and hcld that Jalnes Luas dozniciled in C}hio des^}ite his reloca^iozl to l^lol:ida 20 years ago. 7'he

cecord tuas clear tlzat since 199 ^, Jalnes has lived in l;lorid^t with Iiis ^vi.fe. Izzdeed, elrenY facet of his

perso.nal life, frozn voril^^ to payin^ taxes, has hecz^ doz^e in 1^'Iorid^t. jazne5 testifled that h.e chose

az^d intei^.dcd .^'lorida to be his l^ennanent. resiclence and domicile. 1=Iis testiznony, on thc^sc issLies,

was ^.tz,disl^^,ted iz^ tl^e C`iVil Rule 56 ev.idez^ti^tl:y record. )alnGS wezzt ta ^;reat lel.l^;tl^s t.o a^-oid I^e

col^side.recl t.o l^e ckomiciled in C^hzc^. Iz^deed, he rneticulously eouzrtcd the numk^e^. of da}^s he cVas in

. _ . . . ^ , .. • . . .. • i i, f. . i . .. .. _ lt ^ -.
DhzO Uf1 f7LiS211^SS So 1.S t.o c3VOld b^111^ pYE;SL1171rJr1VC1^' QeC11#rGQ, i€Tlder ^tsi {^ZiFV iit:s 3t,iiui.c, i.u vL

suk^ject ta C^hio incctn2e taxes.
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L?esi^ite Jatnes' uzacoz-^travez-ted sul^jective intent, which u"vas z"nanifested tl^z-augla cauntless

f^cts ovez^ tl^e l^st 20 yeaz:s, tlic I;igl^ztl^ .I^istriet, iz^ a suzntnary juc3.gznent ^t^l^eal, ^ejected _^aznes' iz^tez7.t

and eviclence. T'lze s^^l^ellate Coz.trt un^ezzuissibly decided to be tl"ze fact fznder az^d hel.cl tllat Jarnes'

continued ol^eratton of his Ol^ia busi.ncss and. p^esence in tl^c State for sucl^ puipose iecluiced a

£^tzlciing tl^at the C)lzi.o l^ain was doz^^iciled in C)l^io. In so conchzd.ing, the Bightl^ Distri.ct igzaored its

own p^:ccede:nt as we11 as ^vl^at dais Clouit statecl originally in 18?8.

I'1ze L..igh.t Distz:ict abragateci, ar tit a zninuntzzn altex:ed, th.is Crotztt's doznicile analysis and

l^rinci^les in t<^.-o irnl^artant ways tl^at will affect tl^ousands of indi^^idu^ils, wl-zo have resiclc^^cc in

C)l^io, as uvell as tlie Ohio Dei^attinent of T<ixatioz^ anci siz^ul^z.^ entities that iely on doz^^ic.ile rules.

I^'i^sc, the ^^ppellate Cotirt vnpioperly concluded tl^at if a l^e^son is l^otn in C^hia t1zGy ^ue

"pxestu^^.cd" to be donuciled iu Ohio even whez:e tlzat izzdividual i^asn't pe^znanently resided in r.l"ze

state for 2Q ^^eaz-s. Such a pol.icy az legal pzeszxmption is unfair, unjust a,^d rzat in accard ^vith elzis

Court's origizl^l sta.tcznei3ts oza t1^e issue. Ratllet, a^^z:e.sua"nption, if any esists, shocxld bc give.r^ to tl^e

l^lace ^vl^ere that stzl^ject irtzcliv idual cttirently tesides ^citl^ theit out^vaicl ex^^ession of tl^eir iistent to

malie that residence thei.^: pciznanent hozne. City nf I1''r.zst C.Ieve^czyacl i^. .I.,randir{yhcrr^a, 9? Ohio .1pp.3d 385,

391 {^`^, D.ist. 1994) citiya^, 25 ^^znerican Juzisl^iuc^ezzce 2d {?)6C^) Cz1 Domicil ^84, 3C C)h.io

Itu'isl^zudenee 1982, 36? Doinicil 119. frr I^e ^:st,ctte nf I'aic•^i, 9() Ol^io Z.aw r11^s. ^-?4, revez:sed on atl-zei

grouz^c:{s, ? C)l^zio St.2ci G(3 ("19G^-}.

I.lil^ewise, it has 17c:cn st^lted tlzat a residence in a specific location is "^^^zrrrcr fczcrrr eviden.ce of

clamicilc; tliere but is +^ebtzttal^le I^y l^roof to tl^e cantraz.y." F(^r^^r- rf. f-1^r^er, 7) Olzia i^^p.3d 239, 244

`^33<.I Di.st. 1992) c•itira^ 3G C?l^io _Jurispruclence 3d (19^2}, Dornicile ^19. The I^,igl^t. Districr.'s fa.lsc

prest^a^n^tion 'tgnotecl i11is Cotzrt's stai^daid far detetz"n:ining don^iciie azzci ii:z-.ri?zolaez:ly si:^ifte^i tl^e

liuz:den to ^t nor-^-Ohio resident ta latove a negati^-e.

^



I'he secozxd change to this Court's do^nicile test occ^.zz:red ^vhen the l^ppellate Court rejectecl

Jaznes' stated iaxtent to 1?e c^lanxicil.ed in Flos:i<ia. It is tl,.c indiv.idual's sz.lb^ective intent tivlxich zx^alces <z

persoz^'s zesicicnce tl^ei.r actual cloz^nicile. ^Stzlr^eora v. .t^arte, 34 Ohio St. 525 (1878); C^rL6e^^ v. .Dc^ira^; 235

LS.S. 56"l; City o^f^ Cleuelcznd v. ,Srrrellc.^, 61 Ol^io 1`-1pp.3c^ 302 (8:t' Dist. 198{^}. A peison's izttende:ci

pertxxanent hotne "is knawn only Ix^r tlxe individual conce.tzaed at-cd zs, tlxcrefore, largely a su.l^jecrive

deterrnination." 1=lcz^;er• v. ^Ir,a^et; 79 C)]xio 1^.pp..3d 239, 244 Lxtzizt^ C,'oli^lnara v. C^.Ierr^crra, 3? C)hio St. 155

{1 c)72).

^.^Ihile tlxe Ei.glxth Dists-ict ciid cazn. incnt that uxtezxt rx>as a factor, it.s opinion estalxlisl^es that it

failed izz azz^> ^vay to apply the dc^miciliaiy sulxjective intent reciuirernent. Iz.^. fact, ^vitl^our. tlxe

su[^jective iixtent cletetinination, the fa.ct of residence zs just tlxat. WI^.i1e a person's actic>ns ind.icate

^vl^ea:e a pcxsozx resides, such is only sufficiezxt to deteftxxine "residence". 'I'he cotxcept af domi.cile,

and .its I.egal dedn.itz6zx, ezxxl^xaces the additio.nal. .tecl^utenient th^zt ^i pc.zson sulxjectirTelp izxtezads to

znal^e; tlxat resictence lxis doz^xicile. Th.e izttent eler^xexxt establislxes ^.vhicl^ residence the izxdividual

inteaxds t.o return to as l^xis pea:i^aaxlctxt home ^vhen he is a^iay frozn. tllat z:esiciezxce for e'rther busin.ess,

vacatiozx oz- otlxe^: .i:easons. T'he 1^ighth Disttict lxas altercd this Court's rcquirement tIxat intent is a

cletez7ninative factor izx establishuig one's do.^nicilc. This Court needs to state ^vhether tlxe ^^ppellate

C^our:t's aitcration of thc 11i78 domicile stt^ndai-cl is propei.

Separate ar^cl independent of tl^.e :I;igllth Dist^ict's creation of a, new cloir^:icile test, the

,11^pellate Ccxurt acizx^itteclly improperly iveiglxed evidez^cc and applied tlxe uxcoriect appel.Iate

stand^trcl of revie^.v. As this Cotzrt is aware, an <il^pellatc court z-evietivs sunxmartiT judl,'`^nent

detetrxiisxations c% teovo, but that appellate court is still obligated to follo^v the saine standatd as set

f"orth in lZu.le 3C (C) of the C^i^io itules cif Citrii i^iocedure if it tvisi^,.es to act^xa13c eriter judgix^ezxt for a

part<,. Izlcleed, ^E suixu^xa^y jud^,^xaezxt issuecl Ixy any couzt znav onl^r L^e ^ender.ed ^vhere "reasonatale

zx^.i.rz.ds can cozne but to oxze conchision, that l.^eing rlxat tlxe movin4; party is entitled to judgme:rxt as a
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n-fatter of la«^." On tlfis ver^% isstze, this Cou.rt l^..ES j,reviously suznfnarily reversed the 1-'sighth I^istrict

fo.t: stzbstituring its jud^tnent on the factual determination of one's doinicile for that of the trial

CUL1rC. .SCL', In I^e I^.}/Gt^e Of .^'^I.lZG'^, 1 ^)llfo St.^d ^^^ ^19^^^. Zhfs ^_.otlrt SLlCCInCtly statifl^:

T11e dofnicile af decedent is a questi.o.n of fact. Tl^e records Contazn sufEicient
evidence to sul^port the jud.gf•fzent of the j3ro1^<ltL cC>uLt. 1".hc Cauit of tlppeals was
in crrar if^z sul^stitziting its }ud^frfent ^vztlz that of the prol^ate court on a questiorz of

fact and entering final judgment. I« I^e E^^^crte c^f Iyl.e^; 159 ^11io St. 492.

Qhic> law has cautic^f^ed al.j. cotuts tl^at they <zre not in a position to ^vei^;h the evidence.

7"zrr^ier v. "I.'x^rr^er, (^7 Ohio ^t.3cl 337, 341 {1993}, Mcl^ar^ie%r v. I^razly, ?U08-Ol^zio-2{)f3C) {2"`` l^ist.) at'jj74-

?5, Cnx ^1. .I3G^r:^lice 1'ro^lzac't.r, Ircc, 2001. Ohio Aj^^. LT1^IS 2641 {2ncf DaSt.) 2002-C.r^-9 {^une 15, 7001)

{"w11('.21 revietiving a motian for sLZ.ixzfnazy judgf^nent, a court fnust l^e care:ful nat to weigl^. thc

evidcnce **"". r1 court is said to h.ave ii^^pr.ol^erly "c3evi.atecl frot^7 its assig2zGd role" where it

actuall.)% wcigl^s t.he evidence.) ^'l!Ic'1.^ut^iel..r, .rc^rGa crt ^j75.

:1-ior^over, in derol;ation of thcse settled. lebal i^.zles, the .Ei^;.Iat Di.strict, in issuizzg jud^rrrzent

for 5paeth, stated that it was revietivin;^ the evidence in Slaaeth's favor: "\jonetlfeless, in reviewin^

t.I^ie cvidefzce i21 Sl^aetll's favor as requirecl under Ci^r. 1Z. 5C, reasonal^le tninds c^zn come to Iaut one

conclzzsion about the Iocation of ^ames' clon^icile." ,S^iczetl^ u^St.r,r/.e.^^arJtr ^1^1^^. I^zs., 2012-C)laio-3813 (^i`^,

Dist.) at'^39_ 'I`lie actual standard of reviecv requires th.c oj^^osite - tlz<zt is-CIC; was entit.led t<a have

the evicience constrtzcd most stron^lyT in its favor bcfoLe sufninary^ judgt-t^erit could be a-^varded

against CIC;.

'I he L;ightla Distf-ict has cl^zan^ed tlzis Court's stated test to deterfnif^e one's dof^-^cile. 'I'he

,^^.^pellate Cotzrt l^.as liliewise applie.d the incorrect standard of review, iinpern^fissibly weij;l ed

.,.. . ^ __, ... ^. <^. ^ ,> ^ . . , : _,: . .., . ^. ,_:.. ^^^__,...^. ,r.,,
(:^'.lt:t(:S1C:E', antl S.^t10YF`

.C7 1II 1Y1C11ti1^1L1aT$ sL^.LeCI IIIECIIL ^v171GL7. 1S Lu]:C(.LtV'L;oYllYitry t0' t1ti^ ^.Vt.uC :+ Ca^G 1RW:

`.fhcre are a rrfvriad of factezal scenarios that are f^otv in quesdon foll.owing the decision at issue.

.Jurisdiction is respectfully, reclui.red.
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1=^inally, left unreviewed, tlae Fi^;h.th. I^istrict's decision lzas tiae saasze irzaiaro^e.^: eY^az^s.^.on to

itasurance caverage tlzat tlle ariginal Sc•ott-.1'orr^`^^'r v. .l^'ber^^!Vl;at. .^^i^e lrt^-. Ca. {1999), $^ C^13.io St.3d EiC[)

decision lzad irx tlze early 199^'s. Tlze Ap^ellate Court has c^panded cavera^e to an indir,ridual Lzec er

intended by any of tk^c pa^:ties. 'I`lae Court does so by zgx1orixa.g tlae subjective i.xitent af tlze nazned

insured, Jaznes. T1xis is t^.ot o^^.ty in cont^:adzctian to the exlaresseci doxn.ici).c; standard tla.is Caus:t l.oxx^

a^o 17ranounced., but is a direct affront to tlzis Court's ^zzare recent decisioxa in 6^1%'esi/zel^1 1^a.^-. C.'o. ^1.

C^a/.cati.s-, 1.0C^ Ohio St- 3d ^1^, 2003-Olai.a-584) tivla.iclz helc^ tlaat tlze zaazned in.sured's izztent xxzust be

tlze tocus af tlae analysis.

STATEMENT OF THE CASE AI^iD FACTS

:^pl]t:llant, Cinciruzati Insurance Caxazpa.^7y {h.ea:eixaafter "CIC") issued Jaxnes Schill. an

uxnbrella uzsurance policy that eYtefzdeci covera^;e ta bl.oc>d-relatives vvith ^vhoxn he slx.^ues the. same

"le^al residence of doxnicile." In this action, ^:1p^ellce 1'eg^y 5laaeth saught ta extencl co^reragc

u.x3de.r tliis i3ofic}7 to James's 63 year alci biolag.ical son, .Robert Sclzill, ^vlao is claxzaicited in (^hio, a^xi

against ^vlzoxn slze had brc^ught a wrongful deatlz cl.ainz. 'I1ze ".l:'^:ial Coux:t, ha^vev er, cnncluded tlzat

this policy d.icl. not coveL Rabert because 33 year old Jaxizes Sclaill residcd in, and ^vas cloinicileci ixa,

I^larida far tlae last ^0 yeax-s. Tlaereforc, the laolic^T's dc^iz^.itioxl of "insured" ^vas not xaaet.

Slaaeth ala^ealed. T'he cexztral question sh.e: presented ^vas ^vhetlzer an ixzdividual could lzave

zzzultiple dotxltci.les, .i.e., one for iaasur^ince lacir^oses aaad anc for everything else. Ixz ^act, Spaeti:^ r,.ever

clisp^^ted that Ja^nes Schil.l was ^rol}erly domiciled in Florida. Instcad, she cla^zzed lhat Schill could

lzave a sel^arate doxzzicile, solely for ixisurar.lce pusposes, that beixa.g Ohio.

Tl7is d.cclaratory judgxnezit acti.on sterxzs fiozn Rol:^ert's in-volY-ex-nent in an autoxzzobi3.e

collision tlzat resulted iri £tae de^tFi br S^aaeth's l^iusbaxaci. Spaetia rxled a wrongiul deailx suat agair.fst

lZ.ober:t, and tlley both sou^;ht coverage u.nd.er an unalarella policy that CIC issa^ed. to Ralaert's Eatlaer,

Jars.xes. Tlais ^alicy defines "insured" as includinl; ax-xy "reside^t reliitive" of a nanzed insured, wh.icla
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izz t.h.is ease i.s ^azrres azaci h.is wife, Jean. "Resident zelative," i.n. tfzxn, is c]ei`ined. as a l^lood-relativc

^vhc^ is "a residerzt af `your' liauseh.old azxd whase .le<^al residencc of dornicile is r.he sa.tne a.s yo^zz-s.'>

Tl^ez-e is no cluestion that Rabert is dozniciled in Ohia. IIe has not been in the state of

]-^loz-ida f.or ovet 20 yeais r`llthaz:igh ]axrzes iiz^doubtedl^T has a:e:^ular cantact with Ohio, it is ecluallv

cle<^f- tliat l^e is, and has l^een, donvciled in ^'loz-ida fox near7.y 20 years. James lras Iived in T^ca.^.z.it<^.

Sl^xin^;s, 1^lt^rid<r, with his ^vife, Jean., since 1993. `f hey proznptly applied for ancl obtained a

1:[atizestea.d E^Yeznption, whicli ezztitled therrz to a redttccd assessznent on theix residence, 4'12(}

Deer^x>ood tlaurt, 13<}nita Spxin^;s, I^laxida, itnder f^loricla ta^ law laased on l^xoaf that this ^vas their

pea_.z^z.anen.t z_esidez^.ce and lzis intent that this be his peiznancnt hozrre and clornicile.

)a.znes awns two vehicles that are titled in Ialoricla, in lzis narne, and that are also registered in

l:^laz:ida. One is ^;axa^cd in )'•loxida, and ane is l;aiageci iz^ Ohio for his use and conz%enierzce du.tiz^y

his ^crisits hez^e. He 11as been zegistered ta vote in f^3c^rida since 1993 and has not vc^tecl in Ohio since

t.l^zen. F-le has h.ad a f;'lc>xida clxiver's license since 1993, at ^vhich tin^e he also allawed his ^hio

dxi^=ei's license ta expiee.

^^s fai as his fznances axe cancez:ned, Jaznes receives Social Sec^uity benefzts that axe dixectl.y

cleposi.tc.ci uata h.i.s I'iarida E^an].i accaunt ^vlaexe ]-ze a]so z3aainta.ins liis pexsc^nal checkiz^^ az^cl sat;ings

accounts and, zzntil abozz.t three years aga, his safetv cleposit l^ox. Jazncs identifies the 1 Ioxicla

donv.cile for all credit cazds, rrecl.eiai tax retz.uns aiid aii^^ athet govexz^rL^ental cnirty or U^7szness. jan^es

does nat fi.lc a State of C^hio income ta^ xetuxn.

f)n a personal leve], Jarnes and his wife ar.e xe^istered paz:islzioz3exs of a Catholic clzz,z.rch in

I3onita SpLin^s, Florida. ^^dditionally, James's fur^ily doctox is located in Islorida; as was his fox'n^cz:

. . , .. ^ , • > > • , . n tt.. _ r a ^. t at r_.__a_. t_ .,^ • ^ `
C`1CnC1ST t'3eLaYe t].E 1C:CCZVeCx LlenCUxC.:+'. t.^.rA C7S €11C ^?C['uu thiFiu:y i1C.I.YI("st'ii"]i:5, ai1t.IClueS, t]"?aiiii'i:S, ai"sCs uCa^

per.sonal pxopexty ^zxe also loc^ated in Floz^ida.
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.^^t all rclev<ltzt tinaes, Jatzaes ^.v^ls thc. Cf.?C) and ch.liF:n-zan of Cl^lezn ".i eclzz^calo^ ies, Ltcl., ^vhich

is located in i^^iddlefield, Ohio. Lach znanth, he travels to C^hic> frozn his h<aFne in l^loz-icia to ^^Tc>z:1:.

at C;hem Technologies Eor abc?a.it 10-15 da^rs. Tt is ^tl^.va^-s Jazr3es Sch.ill's .in.t.ent, laotivevei, tca return to

llis ^vife. a.nd residence in Bcanita Springs, l^lazida, aftez: cCan.clLading h3s 1a^.1s3ne.ss ln C.^ta3(}.

I3asecl on. this l.it^n}^ of factl.aal evides.ace, and JaFnr:s' Llsadisputed subjective inter3t estalalish.inl;

l^loric^a as _Jaznes' dca^nit:.ile, CIC: asserted daat P^olaert is not cntitled tta covc.rage undea: ^anzcs'

urnlatelL^. ]iabilitt^ palic^^ laecaLise he has a separate doznicile th^ln. ^aznes. To ^va3d ChzS cOZ^cI.usFOZa.,

^p^t(:L'}1 11^1t^ t0 ^t'L CL'(:^1^\TC. ^17'rlCt13 CC?i11:Gndt;d ^ll^lt t11C ^';701C1 "do.Tl3.lc1].('.," f1S tISC:d 31.1 _^'r.lt"I1G=S'S L1121]arfl.]il

pt:a.licti^, can be ccazastz-Lleci to znean "doznicile fcar insurzlncc cc^vera^e puz-laoses." :I'hLls, Sla^l^ th argl.led

th^^t Jarnes has a"doznicile" in t loriCla for. sozaa^ purpases ^13aci anotlae.r "dOn^lzclle" i.za Ohio "foz

insurance cove3:a^e purposes." 'I'he ]aarties fzled Crc>ss l^Ic^tit7ns for Summazy .Juci^3^zzent.. T.hc "I'z:ial

Ccaurt rejected Spac:th's t^vU doznicile analvsis <1FZd enterec3. suzn3nary jud^;znent iza favar of CIC.

Sp^letla ^lppealLd. 'I']ze T;i^htla. Di.stt-ict Ccaurt of :lppeal.s, rather than cl.irc.etlv ^addressizal;

Spaeth's n.lrea^.vly tailc^red qucstion, wenr, "C>ff the board" and irnproperly Cl^terFnincd tlaat cvcn^

individual ^vl1c>zn is lao^-n in this State is "prc;suFnec:l" to have Ohia as thei^ do^nicile and if that

individual cver intenc^s to return to Ohio, for whatever ^Lxr^e^se, tlae EigIath District has lzeid tlzat is

Fnore det.ern~Lizaai:ive thazz the izadividual's actions and intent to reside perFnazaeni:l^% in anothea^ State.
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LAW AND ARGL 1VIENT

I.. Pror^osition of Law No. I: A Persoz2 ^-ias Only fJne Dorrzicile: Wlzere tlze

Persan Resides and has the Intent to Remain Permanently and R.etzirn to

Wlaen Away TemporariIy. (Stur^e©yz v. Korte, 34 Uhio St. ^25 (1°78}, affirxned

and testated).

'1hc principle of claznicile idez^tifi.es az^ ii^.clividual's relatian ta a l^^uticz€lar lacalit^j. .S'tzrr^^eorl v.

I^r^rte, 34 C)lvo St. 525 (1$75) at 534 citizag Bel.l u Ken^ae^lj^, Z.R.1 I:[.L. 320. "Daznici.le iznlal.ies a i^.e^us

het^vecn ^^erso^.^ ancl place af such laerz^^anence as to cantxol the creation af legal rel<^tions and

resl^ansil^ilities of thc utxzlost si^nifs.cance." l^illiarrz.G ^f. f^'. Ci^frfli^^ (1944j, 325 L,"'.S. 22C, 22^). G^"hile

tlae fact af birth iz^itially detexznia^es a pe^-san's doznicile, tlaat clefault da.n^icile anly rez^.ains "until

anathe;r is cl^asen or wlzexe a person is incapal7le of cl^oasing, until one results by aperatian af law,'>

Kor/.e, sx^^j^a at 534.

"Tn a strict legal sense, that [chasen xesidence^ is ^ral^erly thc dornicile af a person ^vhere he

l^as la.is tri€c, fzxed, l^erznancnt l^ozne az^d ^rinci171e establislirnerzt, and ta ^vhich, whenevex he is

al^sent, l^e laas tlae intcntion of rc,tuxnin^." .I^ort^, .^^u^fia at 535 quoting Stary's C:onflict of Laws ^41.

If an indivici.i;al lives in a l^lace, ^vith. the intention af rc:znainin^ f<^r an indefit^ite Pexic^cl of ti.zne, as a

place of fi^cd pxcsent claznicile, azzcl nat as a^lace af ten^parary cstal^lishzne;nt, or for znere tsaa3sie^^t

^__._^._ r^ _tt:^..
al^^eCLS, lt 1S ta all InteStts al7t^ al.l ^Ltil"}aSCS, 117.5 1^51(^E;]].Ce.^^ 1CO^lC, .fGt1'7f"G! at 535 Cltln^ JLUxy 5 ^.aii.Laac.i

a.f I,a^vs ^46; .13r^^c^e r^. .}3r~ctc•e, 2 I3os &]PUll. N22$; ,Sc>^r.s v. Czty O/.Bc^.F'tOn, 1 .^-[et. 25{}.

Stated differently; daznicile is refexz.ed to as thc ghysical pxesence af one in a locale

coznb.ined ^z^ith the sul^jective intent ta maiz^tain a l^erznanent resiciez^ce. Ci/^+ nf Cnlr^rnhus; I^ivi.FZ^fI r^f.

Ineonze ^I^^^ti v. .t{1re6aza;h, 8 Olaio ApP.3d 36Cz, 3t^^s {10`F' Dist.}. ,llsa, it is referxed ta as "factun^"

cauplecl ^vtth "aniinus." "f'actum" xefers to the fact of a residence tx^hile "anixzzus" is clefzned a> the

intention to rezrzain. Tl^e concePt of clazx^.icile is bath Physical and znental. Without the subjective

intent te3 iclenrify the spccific locatian as the 17erson's trcte, fixed hazne and n^ain establishzrzent, tl7at
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location cai^not l^c: fc)und to l^c thc individual's doznicilc,. Gil.Gert v. I7c^vir.1, 2^5 L^.S. 567.; Cit.y Uf

Cl.e^jel^rr^cl u. .S^^^cllc^, ^1 Ol'lio 1117p.3d 3t}2 (S`'' Dist. 1989).

^^Jhether a residence is actually the person's iiitended ^ern^anent horiac "is l^nown only l^tir

th.e: i.ndiviclual concerned and is, therefore, Iargely a sul)jective deterilvnation." I1cr^er v. 1-lr.r.,;er; -!9

C^hio .^1^1^.3d 239, 244 cytir^^ Col.e^rz^Ja v. Ca^etncr.n, 32 Ohio St. 155 (1 ^72). `:C'l^e l^ri.nciple: factors utilized

to det.ei^irlii^e an iiiclividilal's intent to identify a location as theiz- doznicile izzclucle tl^e spcciflc

de.c.laratioz^s of th.e individual co^ipled ^vith Gvhere the liadlcrfdual's familyr is located, whcie tl^e

individua]. votes and ^ati taxes. Stcr% ex re.I. Cc^^lezn rT. Kzff^n, 8 Ohi<) N.P. 1)7 (1.9{11), 201; CTill v.

I3lyrrzer^l^e ^, 1^ Ohio ^'^pl^. 40^-, 412 (4`'' Dist.}; ^:s,h.er 1^. tl^lcC;ny, 5 Olxio I^ec. Re^. ^73 {C.P. 1^371i};

C'11cr.cc^ ». I'rirclerrlicrll^ife Ir^.^^. Cn., 24 nl3io 1.aw. ^^.t^s. 439 {2"`' Dist. 1937). l^i^^:ll.l.y, tl^is Couzt has helcl

th.at the vez-^^ qc^estio^i of ciozn.icile is "* ^` ^"<uad m^.ist al^va^rs reinain, onc of fact, ofte:n attended witl^

l^^uch difficl^.lty; lau.t to be dcterizviied hy tl^e preponderance of evidence favorin.g oi^e l^lace as

against anothel:." 1^orGe, szt^ra at S.iS.

ln suni, "If a petson has actualljr rez^lovcd Erom oi^e place to anothez:, lvid^l an intentaon of

rexn.air.un^; .il^ r.he latter for ^m indefinite til•lae and as a place of fzxed ^resen.t doznicile, sLlch latter

place is to f^e deenaed l^lis place of dozaiicilc zzot^^Jithstanding lae may ezztertain a floatii^g intention to

1:etLU^n. to his previous domicile at soine future period. 'The intention to retau^ a forzlaer da^-^^.icile is

S r> > r.,. ,..r (, 3 ^ci i^ th r' (Z°^\

L1I].ilval.t17.1^ lf 1t 15 dC)l[i7tfLt1, 'G^ilg'Ue oT C'C11.1L[:'t7ci3.1. ^1°GT0111 'iJ. 7:11'Lltl'O7di, ^'f ^i710 .C^1?^7. JO l12 17.1St. ^/J...^)

^^^^atiFag 17 <1.n.icxica.z^1 J^,lrisprudeiice, 609, ^31.

'I"he Fleventl^ Distsict Court of ?lppeals decision u^i Cit.y of biVarren v. Re6^3afz, 201.1-C)luo-6340

(11`^' Dist) i4 illustrative of the proper doznicile incluirjr this Court at7ginally establisla.etl. Tla.creit^., ila.e

-^ T\'.• _^.... . . _-^ T . 7 ...._ ...i... .f. T: _-. _7_^._.-F_ . .^ _...i ^ .: .7..___...F ' ^7_...

L:leverlth L^isriic,i rrute.ci tri^^^ wiieiare'r sUYrieoizc ii^is ^tu<<iiuvfie,c't 1^iUlic=ty is ^a`etevaia.t li.-i ^lae=

c^lctez:nlin.ation of onc's domicile. Instead, "the relevazat i^cluit-^1, father, i.s whether the ^erson^

intend.ed to abaiadoil his doinicile in [one city] in favor. of acqui3-iilg a doinicile in [a new cit^^." Ir^ at
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^^29. lzz t.l1e case .sxrl^ j^rdice, James Scllill unequivoc<^lly testified th.at in 199:i wl^.et1 hc :1lnvecl fratz.l

C>hir^ r.o l:;'la^-ida he ic^te^^zcled l^lorida ta ^e .h.is clo^zlicale. That izttent is suPl^orted t11..YOCl^h

C1rCLE111Sta11tlal C:vicience. including the fact that ^aflzes' wifc tnove.cl tvith 11ian to Fla^:ida, bot.ll he ^i^1d

his ^vife vc>ted regulazly ovei the next 20 years i^i Flauda, as well as v^uiaus atller factu^^l att^-ihutcs

establishiil^ .[-^'lozida was his doinicile. While it may 17e ta_ue that Ja^nes Scllill ret^^rncd ta Ohia

^:enu.Iaz-1y, indcid ^n011th1.y, duzin^ t11e year fax husiness }^ux^^ases, that. neithei eclc,^ates tawards ta

either re-estatzlishing an Uhia damicile oi at^andoiling 11is Floiida dorrzici.ic. Once a^;ain, ^aines'

i^zte.azt wllen sulal^artcd ^uith tli.e fact of re.sidetice is what is pa^_atnaunt. 'I"he l?i^hth I^ist.tict Court

of .^ppeals failed to reco^,̂ azize the if^zportai2ce af )a^^s-^es' intent and further u^n}zrapcrly recl^ute:d hitzl

to re^:^ut a presutnption that h.e was dozniciled i^z E^hia tadav when la.e had left the state 24 yeaxs ago_

X.^. ^'rolzosition of Lavv No.: II: Where an Appellate Court Revietiving a Suizzinaiy

Judg•ment Ictet^tifies Faetual Issues iiz tlae Recatd Supporting $ath tlze
Mc^vant and the Nczn-Movant, the Appellate Court is Rec^uixed to R.enzafzd tltc

Factual Issues ta the Txial Court for Fuxt^ier Proceedirigs and May lelat Weigh
thc Evide^zce to Issue Jii.dg^uent.

It is axioilzatic tlzat wllere parties ha^re fzled c^^oss-nlotiazzs far sunlmary ju.dgment, batll

parties t^1L^tually assert that t11e evidence }^.tesented does nat czeate a gcnuine issue af mateiial f tict

^3errnittiz^^ a trzal caut:t ta issue judgment as a illatter af law. I=^nr•zt.crt,le 1Vlret In.r. Cn. v. i^r^«rt .^'t^rrl, Inc.,

105 C^h.ia Ap}^.3d 2G1, 264,(10th Dist. 1995}("7'he £tlitlg of c^-ass-^xzati.ans far suillmary judgi11e31t

does not estahlish the ahsence af afz issue of fact"); Jvl^Jr.rnh u 1«-a^er• C'a., 111^ C71aia ^^.pl^. 7 F_,^IS

^F7C(), Y5-C, 4t11 llist. Na. 94CA-2218 (C^ct. 19, 19)4)("The ^liran af crass-matioizs far suilltnaxy

judgz11e:1t does not establish th^_^ al^se?zce of an issue of fact.")-

Consecluei2tly, if a^3zovant claitlis that thet:e is an a^3sez2ce af a matexial is ,ue oE fact, an.ei that

oa11y a legal cluestiotz £eiilairis, sucli position is linlited to his o^vn i^siotion f^r sL^i^irnar^^ ju ^;i^ieiit.

That party is certainly nat invzting a court's determ.ination that there is na illate^:ial issue: of fact

tega;• di+^^; t1_1e o^posing l^arty's crass-;z.latio^z far su.inxna^:y jud^nent. Id.
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;1^Iareaver, it is tlzc alzseF^ce af a clisputc ovez z^nateri^l facts tlzat tl7en per^nits a cou^-t to rcacll

judginent as <z nzatter. of la^v. .:^in^^icr^n ,StUfes I^a.r. C'o. v. .Ffr^rceys^el/., 19^0 Ol^io rlpp. LF^1,S 753, S`',

Dist. No.; 5G552 (l^laxcl^ 1, 14)0) citirc^ aizd quot:ing ^^orris v. C)/ain Stcl. Ozl. C;o., 7() C)lzio St.2d 1 at 2

{"<e success.Eul inoeio^z far su^ntxza.t:y j^^dgz^neflt reses on thG ttivo-part fou^zdatian tl^at €hGrc is i^c:^

ge^z^.^.u^c issue as to a^zy material ^ict ai^d the inovizzg p4aity is entitled to jud^;ine^zt as ^z. inacter of

l^itv"}.

^^'l^ile it is true that an appellate couit ievie^vs sLUn^nary juclgmeizt deterfniz^atiat^s cie rrrlv^, tlze

appellate cc}urt is still aUligateci to follow ehe sat^7e standard ^.ts set. fatth it^ l^ule 5f (C} af thc C^lzio

IZules of {^ivil 1'rocedu.re. l^rr.l^ri v. Yo^rlterz, 1.18 Ol^io :1pp.3d 168, 175 (8`" Dist. 1)97) (`°I'l^c

3'C:^r1C'lZ2€; court evaluates thc; record *'k *i.n ^€ ligh.t tnast favoraUle to tlae tzan-zr^.avin^; party **'^` tl^e

motion inust be overiuled i£ reasorz.al].le n^i.n.ds cauld fincl for t.he partyT apposi.nn the rnoti-on."} IrI..

cititty .5'crr.^ratlers v. <l1ct:^c^zsl, 71 Olua 11p1?•3d 4C, 58 (8`h L^ist. 7.990); see also, :1^orrz^- v. C)l^io .Sid. Oil Cn,, 7()

Ul"z.io ^t.`?d 1 at 2.

:^ "material fact°' I:i^is beelz deemeti to l^e one whicll ^,vo^^ld <iffect tl^e dispos.iticzn af thc.

litigation under- tlze Fappl.ical^le la^v. S1r^L•hu^ca v. C:il.y Uf 1'oleclo, 177 Uhio l,pp.7d 481, 2008-t^lifo-:i:i^1

LG`^, IJist.) at ^j23 czti^2^ IU.t.ti^sell, r^. Ir^ter-i^r^ Per;^-ar^fzel, rnc., 135 C^hio App.3d 301, 304 (("' Dist. 199)),

^'^lec^dlicTrrz v. I^ro^^iilen^ BctF21:, 110 Ol^io r1pp.3d 817, 826 (8`^' I^ist. 1996}, czli^r^.fl^cle'rs^n^a v. L,i(^er^ I..nhl^y^,

L'f'LL'. (^.^^S^i}, a^77 U.S. 2^^, 248.

Ol^ia la^v .likewise cautions all couris thnt tlzey ue ^zot in th.e positioaz ta weigh tlze eviclence.

^f ict^^r.^r^ v. } ir1,^r.°^; ^- ^)I:.ic^ 5i:. 3d .i:i7, .i'("1. {1 ^93}, Mc1^^.tvaicl. ^. I^ail,y, 2()OS-C)I•zia-2(}8U (2:"' I^ist.} at ^^7^,

C;'o:^ v. I3czr.s^lice .I'rndarc•t,.s, Iszc., 2()Ol Ol^ia App. LEYIS 2C41 (2"`^ Dist.} 2()01-t^t^-1 (^une 15, 20()1)

. , r.x. . .. . ' i t . ' ..,_-..... ... ....... ................ ..... .. ............ .. .. .. ^
^4'trhCII 1"etrl^4v117f^ 1 YTlatiOrl ta1 SL1TT1]Tl '̂tt`^T ^lICI^Yi"leilt; 1 Cc7uTC inLtSt i7e C'flY^itil 1"7C)Y. t0 G"v'4i^fl CCIC iviGi^if^-'

,`">'} i1:Idc:Ed a CaU.Tt 1I17pCOpCLlY IS sazd ta l^ave "de..viated f.ronz its assigned rale" cvliere s.t ^veiglis

the eviuence. ^Vlc•Dcr^tzel, .n^r'a at ^^75.
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In t.he ^:ighth L>istrict's Au.gust 23, 2012 ciec.is.ioz^, the C:ourt vez:y caa:efi.^11^= oiztlizles all of the

varioLZS facts and evidence ^vhich supported C:IC's <zrgun^ei-zt thzt _1an^es Schill w^ts dozn.iciled 'ui

1=1c^rida. .S^ueikr v. S'tcztc ^Iuta 141zztit^al, Irzs^. Cn., 2012-Uhio-3813 at !11i27-3z. ^T'l^e Court therelfter sets

fortli the Spaeth's alleged couz^tenTailiz^g evider^ce aaYd facts from ^aznes Schil.l's depositic^n. I^I. .at

^^^(33-36. 'L"l^a.e Cottrt havu^g sct fat-t.h apposing facts a^^d evidence on the rriaterial issue of dc^i~^^ici.le

^uas rcquired at that point ta clete;rrnine th^t tlae trial court's suanrnaa-t^ jzsdgt^^ea:st ^vas i.n cra-or aa^ci.

reza-z<and for the materi^zl issue of fact to 1_ie decideci by the Cace finder. .See, ;^'vi°ri.i v. C}fTZt} ,Slrl C)z! C.rl.,

7() C^hio St2d 1 at 2, KzrlJn u Y^r^llerr, 11^ Ol^.io r^pp.3d 1Ci8, 175 (^3"a, Dist. 199'7), ^S'czz^rzdel°s v. l^1cI^aurr/,

71 Ol^ia l^pp.3d 46, 5$ ^8`'' I^ist. 19^0}, .^n^ericarz .Stcz^es Irrsxrrr^rzce Co. ^^. .Ilnrae)rzz^el.l, 199G U11io ^1pp.

I,:F ZIS 75.3, ^:^, D.ist. `\io.: 56552 (.1^1arcl^ 1, 1990}.

Iz^steacl, d^e Court u^zpxol^erl5r c^reighed the alleged cluestioa:z.s of fact and issa:aeci .its o^vn

factual fu^ding ^x^here che Court stated "^ve glenn from Jatrses' deposit3on testiialony thc fal.lovaing

facts and coz^clusions:" .S^^reth u Sz`^ate /lzrto ^^r2z`zrczll`ra.s-. Co., 2012-Ohio-3813 ^t ^i38. I3y so dc^iztg this

Courc i.mperf^ussibly disrc.garcled all of the uz^disputed e^^idence v^-hicl^z izadicatcci Jazncs Schill's

doz^aici.le to t^c: irz 1~lorida. Icl, at '^38. IZ.espectfull;;, tlze r.'1.ppe]l.zzte Court's f^^iled to adhere to the

rec^u.isite standaid of revie^v ^.vhen this Court ^veigl^ed tl^e >:espective positions cm thc iss^^e of

cloanicile: "It is not tlie d.u.ty of a court to deter.tnine ^vl^at tlZe facts arc, l^u.t w'hether a genuine issue

of z^zateiial iact exists." .^tezrlen rJ. Sl^i^leja, 11 i^hio ^^pp.3d '263, 2^a9 (C^`'' Dist. 19`^2j eil.irz^ ,S^r.zrzzle^:r v.

l.-Virzt,ers ^1^crt.l. liczn,^, 120 Ohio App. 125 (2°`^ I^ist. 1963), I3oivlcCs- v. Sr^zrrl^, 114 C)hia !^pp. 21, 2) (6`^,

Dist:. 1961.).

1^



coNC^.us>`or^

Jueisdiction over tlvs znatter. is waz:ranted. The le;gal dehnitir^z^ of domici.le in C3hio set forel^

in 1878 and .1.eft z.u^toucl^zed befoz:e tlae Inta"usit)n ln tl).is an^tter rr^al^es ^araTnat^nt t1^e ind.ividual's

iz^tended j3ezrnanent resicience. t^n inclividz.zaI's sulajective.ly si^^ted intent slaoul.d tl^c.reafte.r. 1}e

ptes^.^i^:^ed 1"Iis actu4zl dol^^icile z.^nless evidence exists xvl^icl^ ^vould lead to reasonable znu^cls coznin^

CO 1JLlt OI7C', COnC1LiS10n aS t0 a ciiffe.rent dc^zrucile.

i'l^e L;i^;l^zth Distiict's decision l^e.te calls int.a questias.z x.vl^ether tl^e subject.ive intez^t pton^ af

the dotx^icile test is I1C;CL's5S11"V and fuithez qz:^estions xx^hetl^e^: an ^1^1)el.late cc^urt, collf^-ontcci xti itl^

^,vhat i.t belie>>es eciclcnce on both si.des of azz issue, nonetl^eless perTx^its tl^e apl^eil.ate court ra wei^;l^

that ividence "^lean.i^^g" what it ^v.ill froz^a. tl^e evide.nce in issuin^ ju.dgTnent be^rond wlaat its assigned

st^nda^:d of rexrietv pei^nits. ,lccordin^;.1.y, tl^^s C;oul:t slloulcl accel}t Jul^sdzCtlc)z1.
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IC.Ei^rNETH A. R^CCQ, J.:

€¶1} ]?laintif^-appcllant PeggY Spaeth appeals fi`om the trial cot.u-t's order ga^anting

sum^nary judgn^ent in favar of defendant-appellee The Cincinnati Ins€^rance Con^pany

("CIC"} on her claim far an extension of coverage under an umbrelia insurance palicy

issued by CIC {the "Policy") to Tames Sciaill at^d his wife, Jean Schill. Spaeih sought ta

es^tenci caverage under the Paiicy to the Schills' biaia^;icai son, Robert Schill, agai^rst

wi^an^ she brought a wrang^ul deatl^ action.

€^i2} In granting CIC's mation, the trial caurt cancluded there is na extensian o^

coverage under an umbrella paiicy when a relative does 4^at reside botl^. i^i the ^Zai^ned

insured's hausehald and have the same legal residence ai dan^icile as tile na^ned insured,

where the poiiey's definition of "insured" reciuires a"resa.dent relative" to meet both

canditioz3s. The trial caui-t Faurzd that James is domiciled zn F'larida whereas Rabcrt is

damicilcd in Ohio. The Paliey did not, therei`ore, pravide coverage to R.obert becausc

Robert and Ja;nes do not share the same darni.cile. _.

€^(3} Spaeth asserts three assignments af errar i^^ which she raises the following

tl:ree issues: w;^ether ( 1} James is dom:ciled in Qhia> at lcast far ps.^rposes of co`Jer^age

under the ^'alicy> (2) a genuine issue of ^nateraal fact remains for litigation regardi^^g tlze

lacatian of James's domicile, or {3) Robert is an insured under the Palicy regardless of

the Iocation of Jan^es's damicile.



f^i4^ Upon a review o^ the record; this court answers Spaeth's first question in the

af^^rmative. We; therefare, reverse the trial court's graa-^t of s^E^nn^ary .jL►dg^nent in f avor

of^ CTC, and its denial of 5paeth's motion for sumznary,judgment.

i¶5} Qn Augz.lst 16; 2^08, Spaetl^'s husband, Dr. Vliles M. Coburn, was riding l^is

bicycle northbound on State Route 44 in Newbury Township. Robert ^n^as at the same

time driving his motor vehiclc soutl^bound on Route 44. At the iz^tersectioz^ near State

Route 44 ar€d i1!Ir.zsic Street, Robei-t crested a hill and struclc Coburn, who znay have been

atteznpting a left turn o2^zto 1vFusic Street. Coburn died as a result of the collision.

{^;6} Robert was driving his personally owned vehicle on August l b, 2008. The

velzicle was covered by an autoinobile liability insurance poliey issued by State

Auto^nobile Insurance Company and State Automobile IVlutual Instzrance Company

{collectively, "State ALito"}. The policy had a coverage li.mit of $500,000.

f¶7} C}n Noveznber 19, 20(}9, Spaeth filed a wrongFul death actic>rz against Robert

and State Auto; Cuyahoga C.P. No. CV-710632. After settlenaent, Spaeth dismissed l^er

claims agaizlst 5tate Auto on .Tuly 23, 2fl 10.

f^^^ ar, April 1_ 1, 2011_; Robe?-t ^?led a declaratozy ;udgz^nent action after CIC

denied hizn coverage under t11e Policy, Cuyahoga C.P. No. CV-753013. R.obert sougl^t a

declaration that l^e is an "insured" under the I'oIicy by arguing {1} he is James's blood

relative; (2} he is a resident of 3ames's household, and (3} he has the san^e legal residence

of doznicile as Janies. CIC cauntered that James cari have only tine "legal residence of



don^icile" and it is in Florida. Lecause lt.abert is don^ziciled in Ohia, Robert is not

cntztled to coverage under tlie Poliey.

{^, 9^ After the trial court cansalidated the wrangful death and declaratory judgznent

actians, aIl parties ^led motions for sumznary judgment an the issue of ^ames's damicile.

'The trial court agreed with CIC and granted its znotion far su.zz^rrzazy judgznent, and

denied Spaeth's and Rabert's znations for surnrnary judgrrzent.

f^1^^ The parties entered into a global cozzfidential settiemerzt agreen•zent in whicl3

the sole rerziaining issue is liability coverage far Robert under the Policy. Although

Robcrt had separate eaunsel below, he assigned his claizrz for coverage under the Policy

to Spaeth as adn^inistrator of Caburn's estate.

{^,{i1} Spaeth naw appeals azzd presents tlze fallowirag assigzzmez^ts of error:

1. The trial court erred in granting suznrzzazy judgment in favar of
Defendant-Appellee The Cincin.nati. Insurance Campany (See 3ourzzal
Entries of II/17/I1, 11/18/11, and Nunc Pro 'I'unc Jaurrzal Entry of
2/28/I2}.

-_^ 'T,I,P t,•;^,1 rn^^r1 arre r^ in ri^nvinsa ciirn^narv i^icl^ment ^^nntTt^nS of^.. i x.v ^:...... vv.... ^ ......-... -.. »___ J _.._^, ...,.______.^_ J ^ __^a_______ ___ _ __. _ ___ _ ...

Appel.lant-Assignee Peggy Spaetlz and her Assignar, Rabert J. Schill (See
3ournal Entries of 11(l.7(1 l, I 1l18/11, and Nunc Pro Tunc Jouxnal Entry of
2(2°(1^).

3. Alternatively, and at a rtzinirrzurzz, if fihere are genuine issues of disputed
facts on where an insured is dan-zieiled for purposes of provzding Iiability
coverage under this u^rnbrella policy, tlze issue must be resolved by a jz.zry,
instead of on suzzxznary judgznent (See Jaurnal Ez•ztries of 11/17/11,
11f18/1 l, and Nunc Pro Tunc 3ournal Entry of ^l28/12).

_ . __ .
{¶12} A deciaratory judgzzzent action allows a caurt of record to declare the rights;

status, and ather legal relations of the parties. Civ.R. S7 and R.C. Chapter 272I. Sucl^.



a.n action is an apprapriate mechanism. for establishing the obligations of an instlrer in a

cantraversv betvveen it and its insured as ta the fact or extent of liability under a policy.

Le.s.s^rk v. ^ct^^v. Ca.s. InsT. C.̂ "r^. af N.Y., Ib8 C?hia St. 153, 155, 151 N.E.2d 730 (195$}.

When a declaratory ,judgrr^ent actian is resolved by summary judgznent, our revie^v af the

trial eau^-t's resolution of legal issues is de novo. Kirag v. W. .Rcs. Gr^c^up, 12^ O17io

App.3d 1, 5; 7071^,'.E.2d 947 {7th Dist.19^17}. The caurt applies the follav^Ting test:

?'ursuant to Civ.R. Sb, surnmary ^udgrnent is approprzate when (1} there is
no genuine issue of n^aterial fact; (2} the moving parry is entitled ta
judgment as a matter of lau^, and (3) reasonable minds can come to but orze
conclusion, and that conc.lusian is adverse to the nanmoving party, said
party being cntitled to have tl^e evidence construcd most strongly in his
favor. ^

Zivicl^ v. Nlcntor ^S^ccer Club, 82 Ohio St.3d 367, 369-370, 1998-Qhio-389, b9b N.E.2d.

2t11.

{^13} 'The party maving far summary judgment bears the uzitial burden af sho^^ring

there i.s no ge^^.uine issue of material fact and it is entitled to _judgment as a^atter af la^^.

T1^.,^^.L,^,^. „ R^.,-t ?S tlhin Ct ^rl 7R(1 ^^7_7Q^ 199t_Clhin_14^7 fi^i? 1^I ^'._^t^ ^^i^. ^f 1^1e
1.J(LJlG4:.I ^. u(2rc, ( 3 viaiv vw..iu r.vv, .rir ^^_., ..^^.. ^^^^.^. .^.^ , .-..... ....T.-._. -_ __ __ ____

moving party satisfies that burden, the noilmoving party "may rzat rest upon tlne rnere

allegatioi^s ar denials of the party's pleadings, but the party's responses, by affidavit or

otherwise pravicted in this rule; must set farth specific facts show'rng that there is a

genuine issue for trial." Civ.R. Sb(E). Identical standards of `rnterpretation are applied to

insurance coniracts as are applied to ather written contraets. I^yb^^d Er^ztrp. C,`or^. ys._ . _.

Sp^^et°e Dr^lce Ins. Cr^., Ltd., 54 ®hio ^t.3d 657; 665, 597 I^^.E.2d 1^J^b (1992). We

examine the iaisurance contract as a whole and presume that the intent af the paz-ties is



refleetcd in the policy's language. Kelly v. Med. Life Ins. Co., 31 Ohia St,3d 13^, 509

N.E.2c1 411 ( I 987}, paragraph one of the syllabus. Ia3terpretatian of a clear and

unarr^l^iguous insura.nce cantract is a matter of law, subject ta de navo revzew.

Nati^r^^l^icl.e 1^^ut. Fire Ins. Cv. u. Cxuinan BYOS. Fa^•n2, ^3 Ohia St.3d 147, 1^8, 652 N.E2d

684 (1995}.

^¶^.4} With the foregoing principles in mind, we turn to the language af the Policy

issuecl ta the Schilis. We ^nust i^^itial.ly determine wl.ether Jar.^es and [^ol^e:-t share the

sa^^ne doniicile; or whether there remains a genuine issue af mate^-i.al faet relating to this

c.̂ ieterl^nination.

{^15} Tl7e Pt^licy cantains the following definitions:

Thraughout this palicy the words "you" and "your'" refer to the persan
na^ned in the Declaratians as thc Narned Insured and his or her Iegally
recagnized spouse, provided his ar her spause's legal residence af domicile
is the same as thcirs.

:^^^

^ =`C'nvP^-a ¢e rerritnrv" mear^s anvwhcre.... ^....... ^__..L7- __"__^_1 __ _. ... 1

'.^'^ '^`` '.e^'.

Il. "Fnslued":

a. iYleans:

^:^^

(2} Far "accurrences" caused hy the use oI' "autonxobiles":_. . _

'^f. !^c ij:



(c} "Your resident relatives" for any `<occurrence", involving an
"automobile" they own; lease, rent or use.

^:^^

16. "IZesident reIative" ^neans:

a. A person related to "you" b}l blood, marriage or adoption tk^.at is a
resident of "your household" and whose legal residence of domicile is tbe

san^ze as yours.

^ :^ ^

21. "Underlying irzsurance" means the policies of insurance listed izz

Schedule A- Schedule of Underlying Insurance and the insurance available

ta tbe ^"insured" under all other insurance policies applicable to the

"occurre^^ce." "Underlying insurance" also includes any type of

sel^=in.suranee or aI.terriative n^ethod by which the "insured" arranges [t^r

funding of legal liabilities which would also be znsured under this policy.

{¶I6} The Policy does nat de^ne "resident" or "household." Nor does it defne

"rlnrniril^" nr "1^va1 rpcirlnnnP nf rlnmicile_"._^,..,,...._.. .,.. ._a..._ „_..__.----- -- ----------^

^¶17} `I'he Declarations Yage of the Policy (Policy l^to. U02 0260766, effective

August 2^, 20C17 to August 24, 2008) identifed Tamas and Jean Schill as the Na^ned

Insureds. T11e address listed on the Policy was "1680Q (Jrange Lane, Burtan; OPI

^4021-921.2" (the "4hio House"}. The policy limits ^vere $5 millian. Although tl^e

Scl^edule of Underlying Insurance specified minimu^rz lirr^its of insurance for bodily_ _. ... .._ .... . . ....... .. _ .. _ .. . _ ._ . __. ...._.... _ _ _ .

injury and property damage to be maintained by "you and your relatives" dLTr2rlg t12e ternl

oi'the I'olicy, speci^c insurance policies were not listed in the schedule.



^^(I8^ 'I'he Schills also maintained an Executive Hameawn.er poliey witl^ CIC,

Policy No. H0^ 0260766, effective from August 24, ^007 to August 24, 2t?48. The

Sehif]s were the Named Insureds an this poficy, and the address Iisted was the Burton,

Ohio address fisted in the Policy. The pafiey limits were ^500,000.

{¶13} ^inafly, the Schills rnaintained an Executive Homeowner paficy with CIC,

- Palicy ?vo. iI02 02G^^6fi, effective fro^n October 29, 20Q7 to October ^9, 2d4^. 'I'he

Schills were the Nan^ed Insureds on this policy, but the address listed was "4420

Deerwood Ct., Banita Springs, FL 34134-^763" (the "Flarida ^lause"}. The poficy

liinits were $300,000.

^^20} The Paficy's insuring agreement provides, in relevant part, CIC will pay an

1^el^aff af an insured the ultimate net low that the insured is legaily abfigated to pay as

damages arising out of an accurrence .,that is in excess of the underfying insurance.

Insured, far pu^poses of occurrences caused by the use of an autonzobile, means yar^-

"resident relatives" for any accurrence i^^volving an autorr^obile they own, lease, rent, or

L^se. "Resident relative" means a person related ta you by bfood, mar^•iage, or adoption

that is a resident of youx hor:sehald a,^d ^^7hcse fega? residence af don^icile is the san^e as

yours.

{¶^^} Th.ere is na dispute Rabert is related to James by bload. ^n order ta qualify

as a"resident relative" under the Poficy, Robert afso needs to reside in James's househofd

_.
and his Iegal residence of dorr^iciie. If Rabert qualifies as a"resident relative," meaning

he resi.des both in Jarnes's household and his legal residence af do3nacile, he i.s an



"insured" as defined under provision 11{a)(2)(c) of the Policy. Under these

circun^stance.s, CIC ^nust pay tl^e ulth^zate net Io^v that Robert is legally obiigated to pay

as dan^ages arisin^ out of the August 16, 2008 accident that is in excess af the underlying

^^asU^-a^^Ge If he is not an insured under provision 11(a}(2)(c} of the Palicy, CIC has no

obli^atio^l to provide covera^e for any damages as a result of tlae Au^ust Ib, 2008

accident.

i^22} 'lUhile it is true the Policy does not define "resident;' o;. "reside," this case is

disti^z^uishable fran^ the Iia1e of cases hoiding where "resident" c>r "reside" is not defined,

the terms are amhiguous and thus strictly construed against the h^surer and liherally in

favor o#' the insured. L:.g., ^'r^uc^ential Prop. c^ ^as. Ins. eo. v. Koby, l24 Ohio App.3d

174; 705 ivT.E:2d 748 (I lth Dist.1997). Here, the Policy also retluires a reszdent relative

to resi.de in tl^e l^an^ed Insured's "legal residence of dornieile."

{^,23} it is a fundan^ental principle of law that a person must have a domicile.

Sen^^ v. C..'lcvc>lancl, 8th Dist. No. 84598, 2005-Ohio-765, ^38. That dornicile, in the

words of Justice Hohnes, is a person's "pre-eminent headquarters." Williamson v.

O,sc^^ton, ?22 LT.^. 619, 625, 34^ S.Ct. 44Z', 5S ^.Ed. 758 {1914). It therefore ^ollodvs

that, while a persoz^ may have mul.tipie residcnces, he may have onl^J one don^iciie at any

ane time. See, e.g., Stat^ ea ^el. Klink v. Eyrich, 157 Ohio St. 338, 343, If}S 1^T.E.2d 399

{1t^52}.

_
{¶24} "T'he t^urderi of proof of d^micile rests upon the parEy vvhase rzght to

a^'firrnative relief depentls upon estal^lishing his domicile or the doi^'rcile of anotl^er in a



given place." E. Clcvcland v. Landinghani, 97 Ohio App.3d 385, 391, 646 N.E.2d 897

(8th I>ist.1994), citing Indian Hill v. fltkins, S7 Ohio L. Abs. 210, 9Q l^T.l:.2d 161 (lst

Dist.l949). In this case, the l^urden is initiall.y on Spaeth. Evidence was presented to

dei^lanstrate. that Jarn.es was l-ion^, raised, married, and worked in Ohio at least ^^1^ untii

1.9q3 when his w.ife purchased a hon^e in Flarida. This evidence was sufficient fo^

Spaetl^ to rr^eet her initial b^u-den of praof. Landin^ha^n.

i^l^2.5} Once Sl^aeth established .Ta^nes's domicile ii^ C^hio, the burden then shi:fted to

CIC. "The law i^^ this area is well-established: `a person is presumed to conti^lue his old

domicile until it is clearly shown that he has acquired a new one, "' Springfield v. Bett.s>

114 Chio Apl3.3d 70, 73, G82 N.E.2d 1025 (2d Dist.l996), quoting 36 ©hio .Turisprezde^7ce

3d {19g2}; Donoieile, Section 14. Thc acquisitian of a n.ev:t do^nicile requires two

ele^azents: the factLUn, or residence, and the ani^n^^s, ar an itatention to remai^z,

Landii^gharn, citing.^nder.sc^r^ v. ^Vlay> 91 Qhio App. 557, 10'11^T.E.2d 358 (7th Dist.1951);

t-ev'd an ather grounds, 345 li.S. 528, 73 S.Ct. 84Q, 97 L.Ect. 1221 (I9S3). See also

I^oltz v. .^oltz, 2d Dist. No. 2005-CA-43, 200fi-^hio-1812. The Supren^e CoLU-t of ^hia,

qLlotlr2b a)Lld^Lnerlt e33tx'"J^ f::C3tT: tlle Clermont Ce=anty ]?r:'i^'ate o^ ,̀otlrt, 11as Coilseq;.ierttly

en1^'J11aSJZed:

When a person's legal residence is once fixed ^^^ it rcquires both fact and
intention to change it. In other words, to effect a change in doznicile f'rom
one locality, coun.try, or state to another, there must be an actual

abandon^nent of'the^^°st domicile, coupled ^vith an intention nat to ^eturn ta__ .......... ....._..
it, and there must be a new don^icile acquired l^y actual residence in another
place, wi.th tlie inteza.tion of inal^ing the last acquired residence a permanent
horr^e. The acts of the person must correspond with such purpase. The
change of residence must be volu^^tary; the residence at the place chosen for



tlae domicile must be actual and to the fact of residence there must be added
the anizaaizs znanendi, which zneans the mind to remain.

(Eza^zplaasis added.) In r°e Estate of Hutson, 165 Clhio St. 115, 119, 133 N.E.2d 347

(1956}.

^412^i} Pursu.ant tt^ Hutson, the abandorunent of a former don^zzcale and tlae

acquisition of a new oiae happezas only by the concurrence of both the fact of a new

z-esidence and th.e intr^nt to ren^czin in that res;dence. 'rize intention of rnakirzg the last

acciu.ired residence a pernaanent laome na.ust correspond with the acts of the person. Id.

{^27} In support of its position that Jaixzes chan^ed his domicile frorza Ohio to

Florida, C1C relied on the Schills' move to Florida in 19R3. Jean Schiil owns the Florida

Hoi^se for which she promptly applied for and obtained a Homestead Exeznption. Tlae

exeixzption led tcz a reduced assessment on thc Florida House zznder I'lorida tax law based

on proaf the house was a perrnazaent residence. While he admitted. receiving some bills

at the Olaio House and lceeping a car there, 3aznes testified during deposition lae does not

°°rP^;rt^ i^^re "_Tames also testi^ied he considers the Florida House his residence, a

"permanent location for all purposes," includin^ tax purposes.

i¶2^} Jaznes is the CEO and Chairman of ChemTechnologies, LCd. located i^^

Middlefield, Uhio. ^-Ie travcls to Ohio to work at the husiness approximately IO to 15

days per znontla.; and stays at the Olaio Hause for both cost and convenience. Ianaes

testif ed he always intends to return ta Florida follawin^ campletion of huszness in {?hio._ ___ __ _ _

^¶29; James owns two vclaicles. They are 6oth titled in his narrie and registered in

1?lorida even though he ^arages one car in Uhio for his use and convenien.ce while in



Ohia. .Ianles registered in 1993 to vote in Florida; he has not vated in (^hio since 1993.

.lai^nes also allowed his Ohio driver's lieense to expire when he abtained a Florida driver's

license zn 19^3.

;((30} 3ames maintains a 1^'lorida bank accouzlt in which he receives his Sacial

Security be^^efits by direct deposit. His personal claeck>llg and savi^^gs accounts are in

1?lorida_ James also receives l^is personal credit card bills at the Florida House.

{^31} Ja^?^es's fan^ily doctor is located in Florida. AII af the Schills' farnily

l^eirloams, antic^ues, treasures, and persanal property dear to therr^ are also located i^^

Florida.

^¶32} Finally, James generally spends less than 160 days in Ohio per year. James,

a CPA wha is na Ionger in practice, is aware of the ^hio statute that specifies the nutnber

af days a person may spend in Ohio witlaout potentialiy rebutting a presunzption that you

are rzot domiciled in Ohio. Accard'zng to James, he purposely stays in C}hio u^^der tl^e

statutory Iimit to avoid questians about his doznacile. __.

{^33} Spaeth counters that certain. other facts establish 1an^es's intent to be

domiciled in C?hio, not Florida, at least for ins=arance pu^oses. I,:^ addition to other

evidence; we turn to 3ames's depasitian testimony in consider'rng Spaeth's position.

{¶34^ Jan^es testified with regard ta his understanding o#` the Policy and the ©hio

House hazneowner policy:

_._ . . __ .. _. . _. . _ _ _ .. _ .
Q. IJid [tlie insurance ageizt] ever indicate to you t1^at Robert wouId be
covered under the ho3neaw^aers i.nsurance for the Orange Lane prapez-ty?

A. We just never discussed that one way or other.



***

A. 1 assu.tned that any title holder to the propcrty wauld be. I took it for
granted that (the insurance agent^ would make sure that a.ny title holder was
protected.

Q. Under that policy with Ci^a.cinnati?

^1. U^der tlaat policy, za1-hm.

Q. All right. And that would include Robert as a title holder?

A. Su?-e. Yes.

a: ^: W

Q. Did the unabrella policy provide covera^e to you for both Florida and
Ohio to your lc^lowledge?

A. It was around tlae cloclc coverage wherever. For wherever and
wlaatever.

Q. For k^oth households, both households, correct?

A. Yeah.

{^j35} With regard to his futu.re i^atentions about ret^rning to Olaio for a couple of

weeks per montlx, 3^ames testi^ied:

Q. Wla.at was yo7 ^r purpose fo^ movrszg to Florida irz 1°^3?

A. Well, we laad sold a business in Chardon, Ohio. We had a very small
condominium do^^^a there where zxay wife lilced very much. We thou^ht I
was ^oing ta retire, so we naoved to Florida. But .I flu^ked r-etir°ement.

^:^^

___.. .. . ..
Q. As you sit here today, do you rntend ta stop coming back to Ohio for
the rr^iddle two weel^s at any point in time?



A. As long as I'm. physically ab1e, f'^n trying to beat JCPenney's record of
99 years.

Q. ^S'o as Iong as you can eo^ne to Ohio,f^r a eouple o,f'week.r every nionth,

you will?

A. Yes.

x*a:

Q. Azad are yau an active CEO as it reIates to Che^nTechnologies, aware
of^ its d.ay-to-day operatiot^?

A. ^ou bctler believe it.

^: . *

Q. And whenever you came in from Florida for business purposes, it's
alurays your intent to return to the Orange Lane address to stay at z^ight^time?

A. Yes.

(I^n^^i^asis added.) ..

{^T3^i; Witl^ regard to Tarnes's intentions about limzting his ti^x^e in Ohio, Eze

testifiea:

Q. ^lave you ever filed a formal declaration with the State of Ohio
indicating that you are nat damiciled in 4hia?

A. No.

,: ^ ^:

Q. ^VouZd it be fair - so you're aware that Ohia has a statute that sl^ecifies
that if yau are in 4hia less than a ccrtain a^xzaunt of days, you are rebuttably
^resumed not to be do^niciled in Ohlo, correct?__... . _ _... .....__ _.... _

A. I am a^vare af that.
^^:x



A. It used to be, it used to be Iess than XSO, no question. From 1S0 to 18Q
you could state your case. Ovef° 1 S0, you'r^e dead.

^k^

Q. ^f you were in C?hio less than 150 days, there was no question tl^at you
were not domiciled in ©hio, correct?

^^^

A. Corrcct.

Q. And hetween ISO and 18t? days baclC then., if you ^vere here *** you could
state your case aa^d mal^e the case that yau weren't really a resident of ahio,

correct.

A. Correct.

^^^:

Q. And at all times yau were aware of those parameters and you
atte;mpted to abide by thenz, so that there's no question that you were not a

. resident of' Ohio, correct?

:^ :^ ^:

A. Correct.

Q. Flave yr^u ever f lcd v^hat lhey call czn Affidavit t^f Non-C^hio I3omrcile
ol- u noiicc af no Ohio incofne tax liability ^vith t.7zc Ohio Deprxrtnzent of
^G?YLX!ion^

A. 1^jc^.

(Errzphasis added.)

^^(37^ As it relates ta tliis line of inq^airy, R.C. 5747.2^(B}(1} currently provides:

_... .. .
{B)(1} Except as provicleci in division {B){2) of this section; an individuaI
who during a taxable year has no more than one hundred eighty-two contact
periods in this state:, which rzeed not be conseciztive; and wi^o duritzg the
entire taxal^le year has at least one abode outside this state, is presuzned to



^c not do^niciled in this state during the taxable year if; an or hefore the
f^fteenth day of ti^e fourth manth f'allawing the close of the taxable year, the
individual f les with tl7e tax comn^issianer, on the form prescribed by the
ca^nmissianer, a statement fram the individual verifying that the individual
was not daz^niciled in this state under the division during the taxable year.

^ ^: ^

'I'I^e presumptian that the individua! was nat domiciled in this state is
irrebuttable unless ti^e individual fails to timely file the statement as
required or malses a false statement, If the individual .fails t.a ,file the
stcrten^c^nt cr,s requi^ecl or n^alce.s a fai,se statement, the r.'ndavidual is
presul^zed under^ division (C) ^f tlais section tt^ havcs been donziciled ln this

state the entire taxable year.

(Ernphasis add.ed.}

{¶38} We glean fran-^ James's depasition testimony, th.e fall.awing facts and

eonclusians:

1} James was barn, raised, and married in ,Ohio, and worked here his entire career.

He has no current intention ta stop working and stap returning to the 4hio Hause.

Jam.es intended to "retire" ta Florida, but he "f7unked reti^ement."

2) James d.oes not own ezther the Ohio 1=-Iause or Fl.oricla ^-Iouse. His wife owns the

Florida IIouse and t^vo-thirds of tl^e ^Jhio House. Rotaert awns the ren^aining

one-third of fihe Ohio House. Moreover, a purchase of a second home alane is a

neutral fact that daes nat meet CFC's burden of proving that Ja;r^es changed his

domiciie t`ron3 t^hia ta Flarida. In other wards, the establisl^nent of a Florida

residence does not Iead ta the inescapable conclus'ran that James abandoned l^is __ . _ . _ . __ _. _ _ . _ ___ _ _ _

domicile in flhia. Fznally, because Jarries is nat the Iegal or titled owner of the



^'lorida House; the fact that Jean Schi.Il abtained a Homestead Exemptio^^ under

Flarida law is irrelevant. See Florida Stahzte I9b.431(1}(a}.

3} Lilcewise, it is clear 3ames inten.ded to avoid C)h.io state incame tax by `:moving:' to

I^Iorida. IIe u^ldexsta^^ds how eruciai it is ta xemain under the statutal-y li^^^it i^^

effect at1-^erwise "yau're dead." The nlere fact he cansiders Flarida his domicile

£or tax purposes aa^d traelcs lais time spent in Ohia far these purposes, however,

does not a^^l:omatically lead ta the canclusion 3ames abandoned his donlicile i^^

^}1I©.

4) :ian^es ^^ever ^led any dacuments with the Qhia tax autharities relating to his

:`T^ loxida do^nicile." Just l^ecause the ^hio tax authoxities have ^^ot pursued James

for baclc taxes based c^n an Ohio dornicile does not automatically n^alte Florida

James's doanicile.

5} .Ta^nes pays #`or the rnortgage, taxes, ir^sarance, utilities, and anost, i^ not all;

operating expenses for the Ohio Hause. James also often discusses with Robext

aestheti.c ai^d maizitenance items to be campleted axound the Ohio House.

G} '^!'hree af Jarr^es's fo^^r children reside in G^hio.

7} ^t^hile Ja^nes provides financial support to his other children, he daes not pay

directly the mortgage, taxes, insurance, utilities, and most, if not all, operating

expenses fox thcix hon^es.

_..... .. .
8} Jaii^es purcl^ased from an ^hio agei^it ^he homeoumers' aaad umbrella insurance

policies for the Ohia l^ause, and he is identzfied as the Na^ned Insured on both



palicies. BotI1 poIicies Iist the Ohio House's address for the l^amed Insured.

The Policy contains Qhio-speci^c terms and endorsements. As required by law,

CIC offered excess uninsured and uzlderinsured coverages to the Schills. Finall^r,

the Policy does not specifically exclude Rabert.

9) Janles, the Cl3C) and Chairznan of az^ Ohio coznpany partially owned by him,

travels to Qhio for up to I S days per montll to work at the busizless and oversee its

day-to-day operaticins. While in Ohio, he generally awal^ens at 4:0(? a.m. azld

goes to bed at 7:^0 p.m., `°worlcing in between," for seven days a weelc.

Hawever, we no Ioal^;er Iive in a party-line, Iand-line world. Janles I1as available

to 11im a variety of electronic communication devices that I^ze cazl use daily, if not

hourly; to coznmunicate with his Ohio busiriess subordinates frorn the Florida

House, providing thezn with directions azld mal:ing business decisions.

10) James Iives in tlle Ohia House when he travels to OI1io. Jaznes 11as a car at the

house for his use, alozlg with toiletries, food, and clothing. He sleeps in a

fzrst-floor bedroom that is not; to thc best of his Iezlowledge; used by anyone else at

az^y time. Robert 1?as a bedroom on t:lze second flecr.

I 1) Jean Sc;hill travels to 4I1io a couple of times per year and stays mostly at t11e Ohio

House for up to five weeks at a time. .1ean's and James's tri.ps to Ohio sonletin^es

overlap.

_. _... . _......_... .. _ .. _ . . _ __
12) Jairies has been a general.partner of the Schill Family Tnzst Limltcd Partnership

sI11Ce 1997. It is an Ohio paz^tnership that includes his four children, inciuding



Rabert, as partners. The partnership uses tl^e C?hio House as its mailing address;

includizz^ an its tax filings. Finally, the pai-tnership awns an interest in

C12ezn'I'echnologies, Ltd.

13} Jaznes's accountant, vvha reviews his personai taxes and those far his Ohia

busiz^ess and Ol^zio fan^ily partnership, is lacated in Ohia. .Ta^^^es's investn^ent

firm and accaunt mana^er are located in Ohio. :lames's attarneys who creatcd the

C^I:io famiIy paz°tnersl^ip, and harzdle his estate plan and le^al issues involving his

bu.sin.ess, az•e lacated in Ohia.

14} The fact that Janaes vaies in Florida is nat dispasitive evidez^ce that he changed his

damicile ta ^'lorida.

{¶39} James is nol a typic;al "snawlaird" wha travels to Florida for tlle wiz^ter.

Because af Jaz^aes's eonsiderable flnances, he created twa I.ocations u1 which he carries on

important parts of his Iife. Nonetheless, iz^ reviewing the evidence in Spaetl^z's favor as

requi_red under Czv.R. 56, reasonable minds can came to but one canclusion about tlle

Iacation af J^anles's domicile. Zivzch, 82 {7hia St.3d 3^7, 696 N.E..2d 201. Based an the

faregaiz;^ facts and cenclusians, t.ae c; nclude James r}ever a^andoned l^iis doniicile zn

Uhia hy virtue of his wife's piirchase of a second home in Florida because he travels here

and stays at the Qhio Hause far up to a minimurn oftwo weelcs every manth to operate ai^

Ohio business as its CEO and Chairman. Through his own admission, James znay have

_ ..... . . . ..... . . . ...... _......_ _. .._ .... __ .... . _ ......_. _. _ _ _
intended to mal^e Florida his don^icile, but he "flunl^ed retirement" and his actions after



I9^}3 contradict an intentian to malce Florida a perrnanent harne. Hutson; 165 (^liio St.

I 1 S, I33 N.E.2d 347.

{^40} AGCardingly, Rat^ert clualifies as a"resident relative" under the Policy

beca^.^se he resides in lloth JaYnes's household and his legal residence af darnicile.

P^ahe:-t is an "insurcd" as defzned under provision i 1(a)(2)(c) of thc Poliey, and CIC llas

tl-^e ot^li^ation to provide caverage under the Policy in exGess of underl_ying ins^^ranee as a

result ofthe A^:^^^.2st 16, 2008 accident.

€¶41} "(.J^^derlying insurance" includes insurance available to the "i^^sured" under

all. other insrrranGe palicies applicable to the "ocGUnence." "SGhedule A- SGhedu.le of

Underlying Insurance" of the Policy pravides, "^i]t is agreed by you and yot^r relatives

tI-^at the follawing m.inimum li^nits of ^nderlying insurance are in farGe as of the ineeption

date of this policy and will be n^aintained during the tern^ of this policy": auta liability

with bodily inj^^ry liinits of $100,{?Ofl eacl^ personf$30E?,Q00 eaGh occurrence, and properry

dan^age limits af $100,0(?0 each occurrence.

{^I4B f There is no dispute Robert is a relative of the Schilis, and he has an

a^,^toznobile ins^arance policy through State A.uto ^uit_t^ the recluired limits of Gaverage.

R.obert's State Auto policy is, tl^ereforc, "underlying iza,surance" to the Folicy. This is

an. interpretation of a clear and una^zbiguous insurance contraGt. h`elly, 31 Qhio St.3d

13Q, Stl9 N.E.2d 4^i l; l^'ationtivide Mut. ^'ire Ins. Co., 73 Ohia St.3d I07, 6S2 N.E.2d 684.

__ __
{¶43} If CIC inte3^ded ta limit Schedule A to specifie insurance policies, inciud`zng

the SchiIls' hon^ea^vner and motor vehicle policies, it shauld havc listed tl^ase policies in



Schedule A.. If CIC wanted to place eeI-tain parameters aro^xnd the defnition of "legal

residence of don^icile;" it shauld have included a definition with those parameters in the

Policy. Finaily, CIC did not exclude any resident of the dolnicile, includin^; Robert,

frol^z coverage.

{^^^4} We, therefore, reverse, the trial court's grant of sun^znary judglnent in favar

of CIC, and its delual of sumnla^y judgment agaiszst Spaeth. Purs^ant to App.R. I6{B},

we order final j^?d^Z^nent be entered in ^avar of Spaeth.

It is ardered tl^at appella^^t recover from appellae the costs herein taXed.

Tl^e. court finds tl^ere were reasonable ^roul•Ids for this appeal.

It is ordered that a speeial mandate be sent to said court to carry this jt^.dglnent into

eXeCUtI0I1.

A certiFied copy of this entry sl^zall. constitute the n^andate pursuant to Rule 27 of

the Rules of ^1.ppe1late Procedure.
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