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STATEMENT OF THE FACTS :

On January 22; 2007, Nlontoya Boykin filed a pardon application with the Ohio Parole

Board (hereafter OPB) requesting a pardon for four convictions. (Record, Case No.: CA-25845,

16. Joint Stipulation of Filing (May 20, 2011).) These convictions were a 1992 receiving stolen

property conviction in Summit County Common Pleas Gourt, two first-degree misdemeanor theft

charges in Akron Municipal Court that occurred in 1991 and 1996, and a 1990 theft conviction in

CuyahQga Commori Pleas Court.1

On June 26, 2007, the OPB conducted a clemency hearing to consider the pardon request.

It issued a report to the governor unanimously recommending that the governor grant Appellant

Boykin's pardon request. (Appendix, hereafter Appx., 34.)

Governor Ted Strickland granted a full and unconditiorial pardon to Appellant Boykin on

November 23, 2009. (Appx. 33.) The governor determined that "Montoya Boykin has

demonstrated that she has been rehabilitated and has assumed the responsibilities of citizenship."

(Appx. 33.) The governor then "direct[ed] that the conviction of Montoya Boykin for the crimes

of Theft and Receiving Stolen Property be pardoned." (Appx. 33.)

Upon receiving the governor's pardon, Appellant Boykin filed a motion in the Akron

Municipal Court on June 22, 2010, to seal her two pardoned misdemeanor convictions. (Record,

Case No.: 91 CRB7522, 7. Motion to Seal Criminal Record filed (June 22, 2010).) On February

14, 201 l, the trial court denied Ms. Boykin's motion to seal her pardoned convictions. (Appx.

20.,) The court concluded that while "a criminal record may prevent Defendant from pursuing

some activities or employment it does not overcome the State's significant interest in keeping

records [public] of a repeat offender, who demonstrated a disregard of the law." (Appx. 31.)

' The Cuyahoga County theft conviction is not at issue in this appeal.
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On June 23, 2010, Appellant Boykin filed a motion in the Summit County Common Pleas

Court to seal her pardoned receiving stolen property conviction. (Record, Case No.: 1992-03-

0635, 17. Motion to Seal Criminal Record (June 23, 2010).) The State of Ohio filed no response

to the motion. The trial court conducted no hearing. On December 10, 2010, the trial court

. denied the motion to seal stating that the governor had pardoned Appellant Boykin's convictions

"for reasons unknown to this Court," and finding that her conviction was "technically eligible for

sealing." (Appx. 32 ) The trial court then concluded that the State's interests in maintaining the

conviction in the public record outweighed Ms. Boykin's interest in having her pardoned

conviction sealed. (Appx. 32.)

Ms. Boykin timely appealed the decisions from both courts to the Ninth District Court of

Appeals. The court of appeals consolidated the cases on May 27, 201 l.(Record, Case No.: CA-

25752, 23. Journal Entry (May 27, 2011).) In a 2-1 decision on March 30, 2012, the Ninth

District affirmed; concluding that a trial court may exercise its authority to seal a pardoned

conviction through a judicial sealing, but a pardon does not require that the pardoned conviction

be sealed. (Appx. 16.) The dissenting judge found that "to give full effect" to the pardon, a

pardoned conviction must be sealed. (Appx. 19.)

On April 12, 2012, Ms. Boykin filed a Motion to Certify Conflict arguing that the Ninth

District Court of Appeals' decision was in conflict with State v. Cope, 111 Ohio App.3d 309, 676

N.E.2d 141 (lst Dist. 1996). The court of appeals certified the conflict on July 5, 2012. (Appx. 5.)

This Court determined on September 5, 2012 that a conflict existed and ordered the parties to

brief the issue "[w]hether a pardon conclusively entitles the recipient to have her pardoned

convictions sealed." (Appx. 2.)
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Ms: Boykin also filed a jurisdictional mernorandum with this Court on May 9,` 2012.

(Record, Case No.: 2012-0808, Appellant Mantoya L. Boykin's Memorandum in Support of : '

Jurisdiction (May 9, 2012).) This Court accepted that appeal on Sept^mber 5, 2012. (Appx. l.)

This Court consolidated both cases for appeaL (Appx. 1.)
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ARGUMENT

PROPOSITION OF LAW: A pardon conclusively entitles the recipient to have her -
pardoned convictions sealed.

Montoya Boykin filed her pardon application with the OPB on January 22, 2007, seeking

a pardon of three theft convictions and one receiving stolen property conviction. (Appx. 37.) She

appeared before the OPB on June 26, 2007. (Appx. 37.) Afker a review of her application,. and

her testimony at the hearing, the OPB issued a report to former Governor Strickland

unanimously recommending that she receive a pardon. (Appx. 44.) Strickland agreed with the

b^ard, and on November 23, 2009, pardoned Ms. Boykin's convictions. (Appx. 33.)

Armed witli the governor's pardon, Ms. Boykin sought to have her pardoned convictions

sealed. Ms. Boykin took this step to alleviate the collateral consequences that attended her

pardoned convictions. Specifically she needed the sealing to assist her with employment

opportunities. (Appx. 42.) As courts have recognized, "[a} pardon without expungement is not a

pardon." State v. Cope, 111 Ohio App.3d 309, 312, 676 N.E.2d 141 (lst Dist. 1996), quoting

Com. v. C. S.. Com. v. C. S.; 534 A.2d 1053, 1054 (Pa. 1987); State v. Boykin, 9th Dist. No. 25752,

25845, 2012-Ohio-1381 ¶20, (March 30, 2012) (Belfance, J., dissenting).

The trial courts refused to seal Appellant Boykin's pardoned convictions. They

questioned the grant of the pardon in the first instance, dissected the pardon process, and

determined that the government's interest in maintaining the pardoned convictions as a public

record outweighed Appellant Boykin's privacy interests. (Appx. 20-32.)

The trial courts' analysis invaded the governor's exclusive constitutional authority to

grant pardons pursuant to Section 11, Article III, of the Ohio Constitution. The governor

determined that Appellant Boykin had been rehabilitated and deserved a pardon of her
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convictions. (Appx. 33.) To allow a trial court to reexamine this decision through the sealing

process is improper and unconstitutional. This Court`should hold that once the governor has

issued a pardon, the trial court should automatically seal that pardoned conviction.

I. THE HISTORY OF PARDONS 1N OHIO LAW

For over a century, this Court has recognized that the term pardon covers both the

conviction and sentence of the pardoned offense: In 1883, this Court stated, "`a pardon reaches

both the punishment. prescribed for the offense and the guilt of the offender. "'. Knapp v. Thomas,

39 Ohio Sf. 377, 381, 48 Am.Rep. 462 (1883), quoting Ex paNte GaNland, 71 U.S. 333, 380, 32

How. Pr. 241, 18 L.Ed. 366 (1866). This Court further opined that a pardon "is, in effect, a

reversal of the judgment, a verdict of acquittal, and a judgment of discharge thereon, to this

extent, that there is a complete estoppel of record against further punishment pursuant to such

conviction." Id. Two years later in State ex rel. Atty. Gen. v. Peters, 43 Ohio St. 629, 650, 4 N.E.

81 (1885), this Court stated that "a full and absolute pardon releases the offender from the entire

punishment prescribed for his offense, and from all the disabilities consequent on his

conviction."

Thirteen years after the Peters decision, this Court added substance to the definition of a

pardon. In State v. Ma^tin, 59 Ohio St. 212, 52 N.E. 188 (1898), it addressed the question of

whether a court could consider a pardoned conviction in determining if the pardoned person was

a habitual criminal. This Court held "[i]f imprisonment for a felony is terminated by an

unconditional pardon it is not [to] be regarded as one of the two former imprisonments for [a]

felony required by section 7388-11, Revised Statutes, to place the accused in the category of

habitual criminals." Id. at syllabus. This Court reached this conclusion because it recognized that

the first conviction yvas "obliterated," because it was pardoned. Id. at 218.
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This Court's decision in Ma^tin also made clear that a pardon is not confined to the

punishment of the offense, but also includes the "obliteration" of guilt related to the underlying

conviction. In the iegal analysis in Ma^tin, this Court rejected a case standing for the proposition

that a pardon only reaches punishment and not guilt, stating the "case of 1Vlount v.

Commonwealth, 2 Duvall, 93, has not been accepted as a correct statement of the law." State v.

Nlartin, 59 Ohio St. at 218. That case, Mount v. Campbell, 63 Ky. 93, 1865 WL 2274 (Ky. 1865),

determined a pardon "relieved the convict of the entire penalty incurred by the offense pardoned,

and nothing else or more."

In 1940, this Court reaffirmed that a pardon under the Ohio Constitution "purges away all

gnilt and leaves the recipient from a legal standpoint; in the same condition as if the crime had

never been committed." State ex rel. Gordon v. ZangeNle, 136 Ohio St. 371, 376, 26 N.E.2d 190

(1940). Similarly, in 1978, this Court reiterated the definition from State ex ^el. Atty. Gen. v.

Pete^s, 43 Ohio St. 629, 650, 4 N.E. 81 (1885), that a"full and absolute pardon releases the

offender from the entire punishment tl^e law prescribed for his offense, and from all the

disabilities consequent on his conviction." State v. Mor^is, 55 Ohio St.2d 101, 105, 378 N.E.2d

708 (1978). It then further explained, "[i]n other words, "a full pardon not only results in a

remission of the punishment and guilt, but also a remission of the crime itself. Id.

This Court stated again in State ex ^el. Mau^e^ v. ShewaNd, 71 Ohio St.3d 513, 520-521,

644 N.E.2d 369 (1994), that a"`full and absolute pardon releases the offender from the entire

punishment prescribed for his offense, and from all the disabilities consequent on his

conviction,"' quoting State ex ^el. Atty. Gen. v. Peters, 43 Ohio St. 629, 650, 4 N.E. 81 ( 1885).

The legislature has adopted this same definition. R.C. §2967.04(B) states, "[a]n unconditional
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pardon relieves the person to whom it is granted of all disabilities arising out of the conviction or

convictions from which it is granted:"

The court of appeals below ignored this Court's long-standing definition of a pardon

when it held that Appellant Boykin's pardon did not entitle her to have those pardoned

convictions sealed. The court opined that a pardon operates only as a"remission of penalty" but

"does not eradicate the fact of the underlying conduct." State v. Boykin at ¶ 12. (Appx. 14.) Ta

support its conclusion the court relied on: Knapp v. Thomas, 39 Ohio St. 377, 381, 48 Am:Rep.

462 (1883). In interpreting Knapp, the court of appeals reasoned as follows:

Context is key to understanding the Court's explanation in Knapp,

which Boykin cites in support of her assignment of error. A careful

reading of the Court's language, however, leads to the conclusion

that a pardoned individual is "a new man" insofar as the restoration

of competency and the further imposition of punishment are

concerned. See id. A pardon, so understood, does not wipe away

all traces of the criminal case

State ofOhio v. Montoya Boykin; City ofAkron v. Montoya Boykin, 9th Dist. Nos. 25752, 25845,

2012-Ohio-1381, ¶10. (Appx. 13-14.) The court of appeals' interpretation of Knapp is simply

incorrect and is contrary to a century of this Court's case law that finds a pardon reaches the

punishment and the conviction. See e.g. State v. MoN^is, 55 Ohio St.2d at 105, 378 N.E.2d 708;

State ex ^el: MauNeN v. Sheward, 71 Ohio St.3d at 520, 644 N.E,2d 369.

Rather than citing the relevant case law from this Court, the court of appeals referred to a

list of cases from other jurisdictions that have held that pardons in their states do not require the

sealing of the convictions. Id at ^ 13. A careful reading of those cases reveals that those courts
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have determined a pardon has a different meaning under their particular constitutions.

Specifically, unlike Ohio, which recognizes that a pardon operates to remit guilt, (State v.

Morris, 55 Ohio St.2d at 105), the cited opinions "find that a pardon does not remove the

conviction. U.S. v. Noonan, 906 F.2d 952, 960 (3rd Cir: 1990) (A presidential pardon does not

eliminate conviction); R.J.L. v. State, 887 So.2d 1268, 1280 (Fla. 2004) ("While a pardon

. removes the legal consequences of a crime, if does not remove the historical fact that the

conviction occurred; a pardon does not mean the conviction is gone."); State v. Blancha^d, 100

S.W.3d 226; 228 (Tenn.App. 2002) (A "pardon does not obliterate the fact of the commission of

the crime and conviction thereof."); State v. AguirNe, 73 Wash. App.682, 690, 871 P.2d 616, 620

(Wash.App. 1994) (A pardon "merely forgives the individual for the crime committed.") State v.

SkinneN, 632 A.2d 82, 85 (Del. 1993) (A "pardon does not erase guilt."); State v. Bachman, 675

S.W.2d 41, 51 (Mo.App. 1984)(A pardon obliterates the conviction but not the fact of

conviction ); Commonwealth v. Vickey 381 Mass. 762, 770, 412 N.E.2d 877, 882 (Mass. 1980)

(A pardon does not wipe out guilt); People v. Glisson, 69 I11.2d 502, 506, 372 N.E.2d 669, 670

(Ill. 1978) ( A pardon provides official forgiveness but does not expunge the record ).

The decisions in these cases rest on the fact that since the pardon does not reach the guilt

of the offense, the pardoned conviction should not be sealed. However, it is noteworthy that one

of the decisions cited by the court of appeals recognizes that if the pardon reaches guilt, the

applicant is eligible to have the pardoned conviction expunged. R.J.L; 887 So.2d at 1281.

Ohio law is unequivocal. A full and absolute pardon operates as a remission of the crime

itself and places the offender in the same position "as if the crime had never occurred." State ex

rel. Go^don v. Zange^le, 136 Ohio St. at 376. To give meaning to this definition, a court sealing

must accompany the pa-rdon.
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II. MANDATORY SEALING GIVES FULL EFFECT TO THE PARDON

The current pardon process does not result in the pardoned conviction being sealed. Ortce

the governor grants a pardon, he is required to send the warrant of pardon to the clerk of courts

where the convietion occurred. R.C: §2967.06. The clerk must file and record the pardon. R.C.

§2967.06. The statutory provision requires no further action by the court. The pardoned :

convictions remain in the public record, and anyone conducting.a public record search will be

able to access the pardoned convictions. Further, unless the searching party examines the court

file, or reviews the docket, he will not even know that the governor has pardoned the conviction.

Allowing the pardoned conviction to remain in the public record undermines the impact

of the granted pardon. Specifically, the pardon will not release the offender from "all disabilities

consequent on his conviction." Hau^eN at 520-521; R.C. § 2967.04(B). An estimated 1.9 million

Ohioans, nearly 16 percent of the residents of this state, have a felony or misdemeanor

conviction. McCarty, Criminal Reco^ds Keeping Millions of Ohioans Jobless, Dayton Daily

News (June 25, 2011) Al. These Ohioans suffer real and lasting consequences from their

convictions, including difficulty finding employment, locating housing and being eligible for

public benefits.2 As Justice Lundberg Stratton noted in her concurring opinion in Cleveland Hts.

v: Lewis, 129 Ohio St. 3d 389, 395, 2011-Ohio-2673, 953 N.E.2d 278, ¶ 34 (2011), "[g]one are

the days when a misdemeanor conviction resulted in little or no real collateral consequences.

Rather, the collateral consequences resulting from a misdemeanor conviction today are real and

significant." •

To give full effect to a gubernatorial pardon so it releases the offender from "all

disabilities consequent on his conviction," the trial court must seal the pardoned conviction. This

2 For a thorough analysis of the collateral consequences ex-offenders face, see Merit Brief of Amici Curiae,

Advocates for Basic Legal Equality, et al., in support of Appellant Montoya Boykin.
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sealing must be automaxic. To allow the trial court to have any discretion to seal encroaches on

the governor's. exclusive constitutional authority to issue a pardon.

This court has determined a court's role once the governor has issued a:pardon, and that -

role is very limited. As a general matter, "the Governor's exercise of discretion in usingahe

clemency power is not subject to judicial review." State ex rel. MauNe^ v. Sheward (1994), 71

Ohio St. 3d 513, 518, 546, 644 N.E.2d 369, This court further explained in Knapp v. Thofnas, 39

Ohio Si. 377, 391, 48 Am:Rep. 462 (1883),

any attempt of the courts to interfere with the governor in the

exercise of the pardoning power, would be manifest usurpation of

authority. The nature of our government forbids it. The long

contest as to the rightful authority of government is in some

respects ended. In our national and state constitutions the powers

of the three branches of government, the legislative, the executive,

and the judicial, are clearly defined and limited, and the important

truth is at length understood, that each can best preserve the

jurisdiction and power confided to it, by carefully abstaining from

all interference with the rightful authority of the others.

Accord Ohio Adult Pa^ole Autho^ity, et al. v. Eugene Wooda^d, 523 U.S. 272, 280, 118

S.Ct.1244, 140 L:Ed.2d 387(1998), quoting ConnecticutBd. ofPardons v. Dumschat (1981), 452

U.S. 458, 101 S.Ct. 2460, 69 L.Ed.2d 158 (1981). ("[P]ardon and commutation decisions have

not traditionally been the business of courts; as such, they are rarely, if ever, appropriate subjects

for judicial review.")
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While a court may not review the governor's substantive pardon decision, it may

determine whether the governor, in issuing the pardon, complied with the limitations contained

in the Ohio Constitution. State ex rel. Maure^ v. Shewa^d (1994), 7T Ohio St. 3d 513, 519 21,

644 N.E.2d 369. The Ohio Constitution imposes three limits on the governor's pardon power:

1) the pardon must be.granted after conviction; 2) the pardon may not be granted for treason or

impeachment; and 3) the pardon applicant must comply with all application requirements.

Section 11, Article III, Ohio Constitution. This Court has defined the third limitation as a

"procedural safeguard" to allay any concern that the "[g]overnor might grant pardons without

thorough consideration or might be too easily influenced by political factors to grant or deny

:clemency for reasons other than the merits of an inmate's claim." Id.

There is no question in this case that the governor fully eomplied with the

constitutional limitations placed on his pardon power. He granted the pardon after conviction,

the convictions did not involve treason or impeachment, and Appellant Boykin complied with all

application requirernents imposed by Ohio law. She filed her application with the OPB and the

npR ,-P^r,rr,meneled the nardon ^rant to the ^overnor. R.C. §2967.03; O.A.C. 5120:1-1-15.

(Appx. 52, 58) Given that the governor's pardon complied with the Ohio constitution, it was a

valid exercise of his exclusive constitutional authority, and the trial court should be required to

honor that decision.

Further, to require a trial court to seal a pardoned conviction in no way intrudes on the

functioning of the judicial branch. As this Court stated in State v. Bodyke, 126 Ohio St. 3d 266,

277, 933 N.E.2d 753, ¶ 48 (2010), "the Constitution permits each branch to have some influence

over the other branches in the development of the lawa" Id, (citations omi^^ed). This

understanding of the separation of powers doctrine reflects, "our government is composed of

11



equal branches that must work collectively toward a common cause." State v. Bodyke, I26 Ohio

St. 3d at 277, ¶48.

Sealing the governor's pardon is a perfect example of the: interdependence discussed in

Bodkye. When the governor issues the pardon, he has determined that the applicant is

rehabilitated and deserving of a second chance. The trial court's sealing of that pardoned

conviction simply gives full effect to the governor's decision to pardon. There is nothing in the

mandatory sealing proeess that would "impede the function of the ^udicial branch." See Woods v.

Telb, 89 Ohio St.3d 504, 512, 733 N.E.2d 1103 (2000). (Adult Parole Authority's discretion to

rnanage post-release control did not violate court's ability to impose sentence ),

III. A LEGISLATIVE NIECHANISM FOR SEALING PARDONED CONVICTIONS IS

LJNNECESSARY

The court of appeals below concluded that the general assembly needs to provide a

statutory mechanism to seal a pardoned conviction. State of Ohio v. Montoya Boykin; City of

Akron v. Montoya Boykin, 9th Dist. Nos. 25752, 25845, 2012-Ohio-1381, ¶14. Similarly, the lOtn

T^;^trict C^urt of Anneals recentlv relied on the lack of a legislative enactment to deny a request----------- ----- --- ^^ ^

to seai a pardoned conviction. State v. Radcliff, _ Ohio App. _, 2012-Ohio-4732, _

N.E.2d _, ¶ 52 ( l Oth Dist.). It concluded, "if a pardon truly rendered the defendant innocent as

if the crime were never committed, the General Assembly should have included pardons with the

other innocence-based reasons for expungement contained in R.C. 2953.52." Id. This Court need

not defer to the legislature to find that a trial court must automatically seal the pardoned

conviction. ^

The trial court does not need legislative authority to seal a pardoned conviction. This

power to seal stems from the inherent powers of the court.

12



The difference between the jurisdiction of courts and their inherent

powers is too important to be overlooked. In constitutional

governments, their jurisdiction is conferred by the provisions of the

constitutions and of statutes enacted in the exercise of legislative

authority. That, however, is not true with respect to such powers

as are necessary to the orderly and efficient exercise of

jurisdiction. Such powers, from both their nature and their ancient

exercise, must be regarded as inherent. They do not depend upon

express constitutional grant, noN in any sense upon the legislative

will. * * *

When constitutional governme.nts were established upon this

continent there was general familiarity with the course of judicial

proceedings in the administration of the common law. This power

had long been exercised by courts as inherent. It was within every

conception of a judicial court. ***

State ex ^el. Johnson v. Taulbee, 66 Ohio St. 2d 417, 421-422, 423 N.E.2d 80 (1981), quoting

Hale v. The State, 55 Ohio St. 210, 213-214, 45 N.E. 199 (1896) (Emphasis in original).

This Court already has recognized that a judicial sealing remedy exists in Ohio absent

legislative authorization. In Pepper Pike v. ^oe, 66 Chic St.2d 374, 421 N.E. 1303 (1981),

paragraph one of the syllabus (1981), this Court concluded that a court had the authority to seal

"records in a criminal case where the charges are dismissed with prejudice prior to trial by the

party initiating the proceedings." Prior to the PeppeN Pike decision, the statutory sealing scheme

did not provide a mechanism to seal a dismissal. As this court recognized, the trial court did not

13



need statutory authority to seal the dismissal. The trial court already possessed the inherent

power to seal. Id. This is equally true for a trial court faced with sealing a pardoried conviction.

Peppe^ Pike permits a trial court to seal absent a specific statute: allowing the remedy. See

Pepper Pike, 66 Ohio St.2d at 376-77.

This Court acknowledged in Pepper Pike that for a judicial sealing there must be a

balancing of interests to determine if sealing is appropriate. This balancing "weighs the privacy

interest of the defendant against the government's legitimate need to maintain records of criminal

proceedings." Pepper Pike v. Doe, 66 Ohio St.2d at 374, paragraph two of the syllabus. The

seaiing statutes require a similar balancing, directing the trial court to "[w]eigh the interests of

the person in having the official records pertaining to the case sealed against the legitimate

needs, if any, of the government to maintain those records." R.C.2953.32 (C)(1)(d} (Sealing

statute for convictions); R.C. §2953.52(B)(2)(d} ( Sealing statute for dismissals).

In both the Pepper Pike case (judicial sealing of a dismissal) and the sealing statutes, the

trial court is asked to determine the government's interest in maintaining the records against the

privacy interests of the applicant. For both remedies, the trial court examines for the first time the

government's interest in keeping the record public.

By contrast, when governor pardons a conviction, the governor has decided the

government's interest requires a pardon, and the decision eliminates any need the government

has in keeping the record public. That decision is definitive on the question. "[T]he governor acts

in his official character, and represents the sovereignty of the state." Work v. Cor^ington, 34

Ohio St. 64, 77, 32 Am.Rep. 345 (1877), quoting TayloN v. TainteN, 83 U.S. 366, 370, 16 Wall.

366, 21 L.Ed. 287 (1872). As chief executive, "[t]he supreme executive power of the state" is

"vested in the governor." Chio Constitution, Article III, Section 5. A pardon necessarily

14



determines that the pardon applicant's interest in privacy must outweigh the government's

interest in maintaining a record of the pardoned conviction. :

The governor's conclusion'that the applicant's privacy interest outweighs the

government's interest in keeping the :conviction a public record does not preclude the trial court

and the prosecuting attorney from a role in the process. The pardon proeess allows both to offer

an opinion on the propriety of the pardon. Anyone seeking a pardon must file an application with

the OPB, and the OPB must conduct an investigation. R.C. § 2967.07. This investigation requires

the OPB to solicit the opinion of the victim, the trial court and the prosecutor on the applicant's

fatness to be pardoned. R.C. § 2967.03; OAC 5120-1-15. See State ex rel Mau^eN v. Sheward

(1994), 71 Ohio St. 3d St.3d 513, 530, 644 N.E.2d 369 (1994), fn.7. The victim, prosecutor and

judge may appear at any pardon hearing. R.C. §2967.03; R.C. §2967.12(A) &(B). The OPB

only will issue a favorable recommendation to the governor "if in its judgment there is

reasonable ground to believe that granting a pardon, commutation, medical release, or reprieve to

the convict or paroling the prisoner would furthe^ the inte^ests of justice and be consistent with

the welfa^e and security of society." R.C. § 2967.03. (Emphasis added.)

The governor's pardon comes at the conclusion of this comprehensive process. His

consideration of the pardon includes the opinion of all of the parties involved in the case.

Nevertheless, once he issues the pardon; any interest the government has in the record remaining

public ends. The trial court should not be allowed to reexamine this issue and to second-guess

the governor's deliberate and informed decision to pardon.

Further; the recipient of a pardon has a great privacy interest in having the pardoned

conviction sealed. This Court discussed the privacy issue that surrounds the sealing process in

State ex rel. Cincinnati EnquiNe^ v. Winkle^, 101 Ohio St.3d 382, 805 N.E.2d 1094 (2004). In
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WinkleN, the Cincinnati Enquirer had requested access to records sealed by the expungement

statute. ^In denying the request, the Court stated:

The defendant's right to privacy takes into account the public

policy of providing a second chance to criminal defendants who

have been found not guilty. (Citation omitted.) The only function

of this statute is to allow a court, after balancing the public and

private interests, to limit the life af a particular record. The

public's ability to attend a criminal trial is not hindered. The

media's right to report on the court proceedings is not diminished.

The statute does not restrict the media's right to publish truthful

information relating to the criminal proceedings that have been

sealed. .In addition, the public had a right of access to any court

record before, during and for a period of time after the criminal

trial. In fact, the public's access to the records is unrestricted until

a decision is made to seal records. The statute ensures fairness by

balancing the competing concerns of the public's right to know and

the defendant's right to keep certain information private.

Id. at ¶ 10-11.

The Winkler analysis is applicable to pardoned convictions. The public has unrestricted

access to the criminal record up until the time the governor issues the pardon and the trial court

seals the pardoned conviction. The trial court's sealing of the pardoned conviction provides a

"second chance" to the pardoned applicant. See State ex rel. Cincinnati Enquirer v. Winkler, 101

Ohio St.3d at ¶ 10. It "releases" the offender from the eritire punishment prescribed for his
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offense, and from all the disabilities consequerit on his conviction." State ex rel. Maurer v.

Sheward, 71 Ohio St.3d at 520, 644 N:E.2d 369 (1994).

IV. THE DANGER OF DISCRETIONARY SEALING

Granting the trial court discretion to seal a pardoned conviction intrudes on the

governor's constitutional right to issue a pardon and undermines the effect of the pardon.

Appellant Boykin's case is a perfect example of the constitutional dangers inherent in giving trial

courts the discretion to seal the pardoned conviction.

The Summit County Common Pleas court issued its sealing decision on December 10,

2010. The court denied the sealing request without hearing and without any lodged objection by

the State of Ohio. It concluded

The Defendant's prior criminal history is lengthy. However, for

reasons unknown to this Court, convictions dating from 1987

through 1996 were pardoned by Governor Strickland. Therefore,

the Defendant is technically eligible for sealing. However, in light

of the Defendant's propensity for theft, the Court finds that the

interests of the State in maintaining this conviction outweigh the

interest of the Defendant in having her case sealed.

(APpx. 32.)

The trial court's decision fails to accord any respect to the governor's pardon decision. In

fact, the decision questions the governor's pardon by stating that that for "reasons unknown to

the court" the governor pardoned the conviction. The governor's reasons for granting clemency

are beyond the constitutional reach of the court. State ex rel. Maurer v. Sheward, 71 Ohio St.3d

at 520-21.
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. Because the common pleas court failed to recognize the impact of the pardon, it

determined anew the government's interest in maintaining a record of the conviction. It did this

without a hearing and any objection from the State of Ohio that the pardoned conviction should

remain public. Without any evidence; the court pointed to Appellant Boykin's "propensity for

theft" to deny the sealing. This conclusion fails to recognize that the pardon placed Appellant

Boykin "in the same condition as if the crime had never been committed," State ex Nel. Gordon v.

Zange^le,1'36 Ohio St. 371, 376. The convictions no longer existed so the trial court could not

rely on them as a reason to deny the sealing. The court's reference to her "propensity for theft"

is directly contrary to the governor's conclusion that "Montoya Boykin has demonstrated that .

she has been rehabilitated and has assumed the responsibilities of citizenship." (Appx. 33.)

The governor's pardon received similar adverse treatment by the Akron Municipal Court.

The municipal court engaged in a weighing process that gave no weight to the governor's

decision. It too decided that the government's'interests in the pardoned conviction remaining

public outweighed Appellant Boykin's interest in sealing. Like the common pleas court, the

municipal court relied on the existence of Appellant Boykin's convictions to justify its decision.

(Appx. 29-31.) When the governor pardoned those convictions, in effect he "obliterated" them.

See State v. Martin, S9 Ohio St. at 218, 212; 218, 52 N.E. 188 (1898). This did not factor into the

court's calculus. Moreover, the municipal court took an additional step in its analysis. The court

evaluated the pardon process by exarnining the evidence Appellant Boykin submitted to the Ohio

Parole Board and governor as part of her application process. (Appx. 29-30.)

The municipal court overstepped its role, and directly interfered with the governor's

exclusive constitutional authority to consider all of the evidence and issue a pardon. Its disregard

of the governor's decision is rnost apparent in one section of its decision.
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The Court has duly noted the significant changes that Defendant

has made in her life over an extended period of time. The

Defendant has demonstrated that she made diligent and concerted

efforts to reforrn her conduct and to improve her life. The Court

has taken note of these positive developments and has weighed

them carefully in arriving at its decision. It is commendable that

she is now pursuing a degree in hopes of helping others. Yet, all of

the positive changes do not erase the faet that Defendant's criminal

history is lengthy. It demonstrates a clear pattern of disregard of

the law for the rights of others:

^APpx. 30.)

The municipal court's conclusion stands in stark contrast to the governor's conclusion

that "Montoya Boykin has demonstrated that she has been rehabilitated and has assumed the

responsibilities of citizenship." (Appx. 33.)

Allowing trial courts the discretion to seal pardoned convictions, invites those courts to

do exactly what happened in this case. A trial court will feel free to question the governor's

pardon decision and the entire pardon process. It will allow the courts to treat the convictions as

if no pardon had ever occurred. As this Court stated in Knapp v. Thofnas, 39 Ohio St. 377, 393,

48 A_m,Rep, 46^ (1883), the "idea that the most solemn acts of the Chief Executive of the state

may be so treated, is not to be tolerated for a moment."

V. CONCLUSION

This Court has long acknowledged the important role the pardon plays in our state:
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We recognize that the pardoning power conferred on the Governor by the

Ohio Constitution is essential to ensure justice in particular cases. Indeed,

as Alexander Hamilton stated in The Federalist No. 74 (Cooke Ed.1961)

500-501, in support of the broad clemency power conferred on the

President by Section 2, Article II of the United States Constitution:

"Humanity and good policy conspire to dictate, that the benign prerogative

of pardoning should be as little as possible fettered or embarrassed. The

criminal code of every country partakes so much of necessary severity,

that without an easy access to exceptions in favor of unfortunate guilt,

justice would wear a countenance too sanguinary and cruel."

State ex Nel. Maurer v. Shewa^d, 71 Ohio St.3d 513, 526, 644 N.E.2d 369 (1994).

To give the pardon its full and intended effect, a trial court must seal a pardoned

conviction. The trial court should have no discretion in that sealing process. The sealing must be

automatic to ensure the "interests of justice." See R.C. §2967.03.

Appellant Boykin requests that this Court reverse the decision of the Ninth District Court

of Appeals.

65)
Appellant Boykin
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Brief on the Merits was hand delivered

to Michael J. Defibaugh, Assistant Prosecuting Attorney, 161 S. High Street, Suite 202, Akron,

QH 44308 and Assistant Prosecutor Heaven DiMartino, Summit County Prosecutor's Office, 53

^^
University Avenue, Akron, OH 44308 on this ^ fNovember, 20

Boykin
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State of Ohio
City of Akron

v.

Montoya L. Boykin

Case Na. 2412-0848

ENTRY

Upon consideration of the jurisdictional memoranda filed in this case, the court

accepts the appeaL

lt is ordered that the clerk shall issue an order for the transmittal of the record

from the Court of Appeals far Surnmit County.

It is fizrther ordered by the court, sua sponte, that this cause is consolidated with

Supreme Court Case No. 2412-1216, State af O
i12^ 121b°S al^be onsolid ted. ^The ^ and

that the bnefing in Case Nos. 2012-4808 and 20
parties shall file two originals of each of the briefs permitted under S.Ct. Prac. R. 6.2-6.4

and include both case numbers on the cs of S Ct^Prach R. 6 1^6.^e p^ies shall
otherwise comply with the requirement

{Summit County Court of Appeals; Nos. 25752 and 25845}

.

^

PAUL E. PFEIF'ER
Acting Chief Justice
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State of Ohio,
City of Akron

v

Montoya Boykin
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Case No. 2012-1216

ENTRY

This cause is pending before the caurt on the certification of a conflict by the

Court of Appeals for Summit County. On review of the order certifying a conflict, it is

determined that a conflict exists. The parties are to brief the issue stated at page 2 of the

court of appeals' J^udgment Entry filed July 5, 2012, as follows:

"Whether a pardon conclusively entitles the recipient to have her pardoned

convictions sealed?"

It is ordered by the court that the clerk shall issue an order for the transmittal of
the record from the Court of Appeals for Summit County.

It is ordered by the court, sua sponte, that this cau^se^^cnta
a L^ Boykin^andthat^e

Court Case No. 2012-0808, State of 4hao, Caty ofAky' Y
the briefing in Case Nos. 2012-1216 and 2012-0808 shall be consolidated. The parties
shall file twa originals of each of the briefs permitted under S.Ct. Prac. R. 6.2-6.4 and
.^,.,,,aA h^rh ^^^P n,^mbers on the cover page of the briefs. The parties shall otherwise^^^,.^uu., „^^a, ......_ ------ - -
comply with the requirements af S.Ct. Prae. R. 6.1-6.4.

(Summit County Court af Appeals; Nos. 25752 and 25845)

.

^

PAUL E. PFETFER
Acting Chief Justice
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IN TFiE SUPREME COURT OF OHIO
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{ CASE NU.

STATE OF OHIO

Plaintiff-Appellee,

v.

MONTOYA L. BOYKIN

Defendant-Appellant,

CITY OF AKRON

Plaintiff-Appellee,

v.

MONTOYA L. BOYKIN

Defendant-Appellant,

{
{
{
{
{
{
{
{
{
{

{
{
{
{
{

{
{

{
^
t

NOTICE OF CERTIFIED CUNFLICT

Appellant, MONTOYA L. BOYKIN, hereby gives notice that the Court of

Appeals, Ninth Judicial District, Summit County, Ohio, has certified its decision in this

case to be in conflict with the First District Court of Appeals' decision in State v. Cope,

^

^^^ ^ ^ ^^^^

CL^RK 4F C4URT
REME COUR^ 0^ OHIO

^^L^^D
i JUL 202012

CLERKRH^'L`O^1RT
SUPREMECOURTOF(

On Appeal from the Summit
County Court of Appeals,
Ninth 3udicial District

Court of Appeals
Case No. 25752

On Appeai from the Summit
County Court of Appeals,
Ninth Judicial District

Court of Appeals
Case No. 25845

©
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111 Ohio App.3d 309, 676 N.E.2d 141 (lst Dist. 1996). The Ninth District Court of

Appeais has certified the following issue to this Court:

Whether a pardon conclusively entitles the recipient to have her
pardaned convictions sealed? ^

JOA AHT^ (0037265)
Co s of Re^ord for Appellant Baykin
The niversity of Akron
School af Law
150 University Avenue
Akron, Ohio 44325-2901
(330) 972-7751
Facsimile (330) 972-6326
j sahll @uakron.edu

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice af Certified Conflict was

hand delivered to Michael J. Defibaugh, Assistant Prosecuting Attorney, 16i S. High

Street, Suite 202, Akron, OH 44308 and Heaven DiMartino, Assist ^ Prosecuting

,4tt^rnev. 53 University Avenue, Akron, OH 44308 on this l^'/ daY of JuIY, 2012.
---------^^ - ; _

Jvann SY^ ^D3^65)
Counse of g,^c d for Appeilant Boykin

Appx. 4



COPY
STATE OF OHIO )

UMMIT ^^^;^r j[^,^i = j^>: n; R^
COUNTY OF S ^ f. ^` ,. ^ i^

5TATE OF OHIO

Appellee

v.

MONTOYA BOYKIN

Appellant

CITY OF AKRON

Appellee

v.

MONTOYA BOYKIN

Appellant

2^i2 JUL -5 P^4 i^•^^ ;3

ui:i,'' ° ;;. .f, ,,

C^.^^=iir ^^ GCs^r^3T,

IN THE COURT OF APPEALS
NINTH JITDICIAL DISTRICT

C.A. No. 25752
25845

7pURNAL ENTRY

Montoya Boykin has moved this Court to certify a conflict under App. R. 25

between this Court's March 30, 2012, judgment and the judgment of the First District

Court of Appeals in State v. Cope, 111 Ohio App.3d 309 (lst Dist.1996). The City of

„^^^^ L^.. „ao^ ;,, nr.nncitinn t^ the motion. The
Akron, appellee in C.A. :^io. ^^a^+^, llQ^ respo.l..^^ ^__ ^rr--^------ -

State of Ohio, appellee in C.A. No. 25752, has not.

Article IY, Section 3(B)(4) of the Ohio Constitution requires this Court to certify

the record of the case to the Ohio Supreme Court whenever the "judgment *** is in

conflict with the judgment pronounced upon the same question by any other court of

appeals in the state[.]" "[T]he alleged conflict must be on a rule of law - not facts."

Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 596 (1993).

l;^ds. Boykin has proposed that a conflict exists on the following issue: "Whether

a pardon conclusively entitles the recipient to have her pardoned convictions sealed."

Appx. 5



COPY
Journal Entry, C.A. No. 25752, 25845

Page 2 of 2

Upon review, we find that a conflict of law exists. In Cope, the First District Court of

Appeals coricluded that a trial court has the authority to seal the record of conviction of

a pardoned offender even if the offender is not eligible for statutory expungement. The

Court noted that in that situation, "what [the offender] needed was for the trial court to

help him obtain the sealing to which he was entitled because of the pardon." Cope, 111

Ohio App.3d at 312. The First District also quoted with approval another jurisdiction's

conclusion that "` [a] pardon without expungement is not a pardon. "' Id. at 312, quoting

Commonwealth v. GS., 517 Pa. 89 (Pa.1987). In State v. Boykin, 9th Dist. No. 25752,

25845, 2012-Ohio-1381, however, this Court agreed that a trial court may exercise the

discretion to seal the conviction of a pardoned offender, but concluded that the nature of

executive pardon does not require sealing in every case. Id. at ¶ 13.

To the extent that this Court reached a different conclusion from the First District

Court of Appeals regarding the exercise of a trial court's authority to seal the record of a

pardoned offender, those decisions are in conflict. Accordingly, Ms. Boykin's motion is

granted, and this Court certifies the following issue to the Supreme Court of Ohio

pursuant to App.R. 25:

Whether a pardon conclusively entitles the recipient to have her
pardoned convictions sealed?

^1^'+"
Judge

Concurs:
Dickinson, J.

Dissents:
Belfance, P.J.
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Ilv THE SUPREME COURT OF OHIO
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^^^

CASE NO. ^ ^ ^ ^ ^ ^

STATE OF OH10

Plaintiff-Appellee,

v.

MONTOYA L. BOYKIN

Defendant-Appellant,

CTTY OF AKRON

Plaintiff-Appellee,

v.

MONTOYA L. BO'^'I^'̂

t
{

^
^
{

^

^^1^ ^(J ^
^dY ^ ^ 701Z ^

CLF.RK UF ^;OURT
R1nME COEIRT OF OHlO

On Appeal from the Summit
County Court of Appeals,
Ninth Judicial District

Court of Appeals
Case No. 25752

On Appea]. from the Summit
County Court of Appeals,
Ninth Judicial District

t of Appeals
No. 25845

NOTICE OF APPEAL OF APPELLANT MONTOYA L. SOYKIN

Appellant, MONTOYA L. BOYKiN, herehy gives Notice of Appeal to the

Supreme Court of Ohio from the judgment of the Court of Appeals, Ninth Judicial District,

Summit County, Ohio, entered in Case Nos. 25752 and 25845. These cases were

consolidated on appeal and judgment issued on March 3a, 2012.

^^^ ^ ^ ^^^^

CI^E^K ^F ^CAURT
Appx. 7



This discretionary appeal involves a substantial constitutional question and a

question of public or great general interest.

AH^(0037265)
Co s of R cord for Appellant Boykin
Tli niversity of Akron
School of Law
150 University Avenue
Al^on, Ohio 44325-2901
(334) 972-7751
Facsimile (330) 972-6326
j sahl 1 @uakron.edu

CERTIFICATE OF SERVTCE

I hereby certify that a true copy of the foregoing Notice of Appeal was hand

delivered to Michael J. Defibaugh, Assistant Prosecuting Attorney, 161 S. High Street,

:Suite 202, Akron, 4H 44308 and. Sheri Bevan Walsh, Sundrnit County Prosecutor, 53

University Avenue, Akron, ^H 44308 on this 8th day of May, 2012.

for Appellant Boykin
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Appeilee M ^GMENT

v.

MONTOYA L. BOYI^IN

Appellant •

CITY OF AKRON

Appellee

v.

1^IONTOYA L. BOYKIN

Appellant

Dated: March 30, 2012

^

DECISION AND J

APPEAL FRO
EN'TERED IN THE
COURT OF COlVIMON PLEAS
COUNTY OF SIJMMIT, OHIO
CASE No. CR. 92 03 0635

C.A. No. 25845

APPEAL FROM JUDGMENT
ENTERED IN T'HE
AKRON ML3NICIl?AL COTJRT
COUNTY OF SUIVIMIT, OHIO
CASE Nos. 87 CRB 05482

91 CRB 07522
- 9^ cRB laloz

^URNAL ENTRY

CARR, Judge.

{¶1} Appellant, Montoya Boykin, appeals orders of the Summit County Court of

Common Pleas and Akron .Municzpal Court that denied her motions to seal the record of her

convictions. VJe affirm•

I.

{¶2} Yn 1992, Boykin pled guilty to one count of receivzng stoien property in a case

or;g^^g ^;h,e S^^sif Coun,ty Court of Cozr^rnon Pleas. She moved to seal her record in
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1996 and 20^0, and the trial court denied both motions. In 1996, she pled na contest to and was

convicted of two counts of theft by the .Akron Nlunicipal Court. In 2009, Governor Ted .

Strickland pardoned Boykin for these three offenses. Boykin moved both courts to seal her

record, axguing that the .trial courts were required to exercise their inherent judicial authority to .

do so by virtue of the pardon. Both 'xnations were denied, and Boykin appealed. This Court

consolidated the appeals for oral argument and decision.

II:

ASSIGNMENT` ^F ERR.OR

THE TRIAL CO[7RT. ERRED .B.Y DENYING .A.PPELLANT BOYKIN'S
MOTION TO SEAL HER PARIDONED CONVICTIONS.

{¶3} Boykin's assignment of error is that the trial courts erred by denyizig her motions ;

to seal her record.s. Specifically, she has argued that the existence of. the executive paxdon

required the triai court to do so as an exercise of its inherent judicial powers.

NDICIAL EXPUNGEMENT

{¶4} Underlying Ms. Boykin's argument is the assump.tion that a trial court has the

y ' y_ ^ . . l,a n p^'doned Pven whPn t_he
inhezen^ autnori'ry to sea^ criruinal r ecar s wlzen tr^e defendant has .^..e^^ , ^

defendant is not eligible under. the relevant statute. This is not, however, a foregone conclusion,

nor is it an insigni_ficant issue in this case. Boykin concedes that she is not eligible to have her

zecords sealed undez the relevant statutes. .If the trial courts did not have the authority. to seal her

zecords from sorne other souree; then our inquiry need go no fixrther.

{¶5} A frrst offender ^nay move to haye the recoxd of co.nviction of eligible offenses

seaTed under R.C. 2953.32.. See also R.C. 2953.36. (describing the convictions that preclude

sealing). R.C. 2953.52 also permits the official record of a criminal case to be sealed if the

defendant was acquitted, the case was dismissed, or a grand juxy returx=ed a no bill. Apart ^om
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these statutes, a record of conviction may be sealed only "where such unusual and exceptional

circumstances make it appropriate to exercise jurisdiction over the matter[.]"
.Pepper Pike v.

Doe, 66 .Ohio St.2d 374 (19$1), paragraph two of the syllabus. Iri Pepper Pike, the Ohio

Supreme Court cansidered whether the case record of a defendant could be sealed when the

charges against her were dismissed with prejudice before trial. Id. at paragraph one of,, the

syliabus. Because the predecessor of the current statutes only provided .for expungement of a

conviction,. the Court considered whether trial courts had authority to grant expi^ngement without

statutory authorization. Id. at 377, The Court concluded that trial courts have the inherent

authority to expunge records apart from ^the statutes when justified by "unusual and exceptional

circumstances" founded on constiiutional guarantees of the right to pr.ivacy. Ir^ The ^ourt

emphasized, however, that this judicial power should not be exercised as a mattez af course:

A.gain, tlxis is the exceptional case, and should not be construed to be a carte
b^anche for every defendant acquitted of criminal charges in Ohio courts..
Typically, the public interest ^in retaining records of criminal proceedii2gs, and
making them available for legiti_mmate purposes, outweighs anY pnvacY interest the

defendant ^nay assert.

^ Id., citing Chase v. King,
267. Pa.Super. 498 (1979}. The Court also concluded that exercise of

" __.. ,:t...t;+o..^+P thP far.t ^f the
this discretionary power should, for purposes of consistency, ^^^^ V V1x^^1w4V .^uv ^...__ _- --

ciiminal record, but that a record so expunged "will remain an hi.storical event," available for

inspection and use as provided in the expungement statute then in place." Xd. at 378.

{¶6} PeppeY Pil^e
lias not been broadly applied. Before the enactment of R.C.

2953.52(A), for example, this Court held that trial courts did not have the authority to expunge

the records of individuals who had been acquitted of the charges against them.
See State v.

Stadler,
14 Ohio App.3d 10, 11 (9th DISt.1983). Other courts conc^uuGU ^ll^.^ .ruµ•^^^^

expungement was not available to defendants who had been convicted of a crime but were
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ineligible for statutory expungement. ,See. State v. ItTetter^, 64 Ohio App.3d 322, 325-326 (4th

Dist.1989); State v. Weber, 19 Ohio A^pp.3d 214, 217-218 (lst Dist.1984); Staze v. iYloore, 31

Ol^io App.3d ?25, 227 (8th Dist.l986). See also State v. Spicer, lst Dist. No. C-040637, Q406.38,

2005-Ohio-4302, ^( 12 ("Prior to the passage of R.C. 2953.52, expungement was an equitable

reinedy reserved. for extraordinary cases in which the defendant was not only acquitted, but^ also

factually exonerated."}. In other words, cvurts concluded that "[w]here there has been a

conviction, only statutory expungerr►ent is available." State u Davidson, lOth Dist. No. 02AP-

665, 2003-Ohio-1448, ¶ 15.

{^'7} Nonetheless, "the judicial power to grant an expungement request still exists; **

*[butj it is limited to cases where the accused has been acquitted or exonerated in some way and

proteetion of the accused's privacy, interest is paramount to prevent injustice."
State v.

Cliiaverini,
6th Dist. No. L-00-1306, 2001 WL 256104, *2 :(Mar. 16, 2001). Despite tb.e

enactment af R:C. 2953.32 ^and 2953.52, exercise of judicial authority to expunge record.s is

waxranted in exceptional.cases:

[wjhile it may be argued that it is inappropriate for courts to supersede iegislative
j.udgin.ent by gxanting judicial ^expungement where the iegislaiure has spec^ifically

_ s__ ^^ . r,,,.l, ^;t„atinnc W7']eTe tlle
removed statutory e^pungement as a remeay, ^^ is ^il^ ^u^u ^x^^w^^--- -^-_

judicial expungement remedy may well be most appropriate. Judicial

expungement ^is a constitutional remedy, and it is elementary that although the

Iegislature has freedoin to provide greater protections; it has no authority to place

limi.ts on xights guaranteed under the Constitd.tion.

(Empliasis in original.} rn re Application to Seal Recard of No Bill, 131 Ohio App.3d 399, 403

{3d Dist.1999}. It therefore stands to reason that, the limitations of R.C. 2953.32

notwithstanding, a trial court b:as the authority to grant judicial expungement in situations in.

which an executive pardon is at issue.
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EFFECT OF PARDON .

{¶8} Given that trial courts have the authority to grant. judiczal expungezx^.ent when a

pardon is at issue, the que^tiori rerrzaSxas whether the nature of the executive pardon itself requires

them to do so in every case. We conclude that it does not.

{¶9} The Ohio Constitution gives the governor. "power, after conviction, to grant

reprieves, commutations, and pardons *** upon suclr conditions as the governor may ,think

propexj.]" Ohio Constitution, Article III, Section 11. A"pardon" is defined as "the remission of

penalty by the .governor in accordance with the power vested in ^lae governor by the

constitution." R.C. 2967.01(B). It "relieves the person to whom it is granted of a11 d.isabilities

arising aut of the conviction or convictions from which it is granted." R.C. 2967.04(B). T'he

recipient of a pardon is, therefore, relieved of the disabilities imposed by R.C: 2961.01(A)(1) and

is no Ionger "incompetent to be an elector or juror or to hold an office of honor, trust, or profit."

R.C. 2961.01 {A)(2).

^¶10} Notzaag that a pardon restores the civil rights of the recipient, the Ohio Supreme

Court has de.scribed the effect of paxdons.
^ __---__a,. :+ „ ,,,,.,+.

"In contemplation of 1aw it so far blots out the offense, that az^.erw^:u^ ^^ ^a^^^

be imputed ta^h?m to prevent the assertion of his Iegai rights. It gives him a nevv
ci^edit and capacity, and rehabilitates him to that extent in his former pasition",
and hence its effect "is to make the offender a new man." It is, in effect, a

reversal of fhe judgrnent, .a verdict of acquittal, and a judgment of discharge
thereon, to this extent, that there is a compiete estoppel of xecord against further

puni.shment pursuant to such conviction.

_ (Internal cztations on^itted:) Knapp v. Thomas, 39 Ohio St. 377, 381 (1883). Context is key to

understancling tize Court's explanation in Knapp, .which Boykin cites in support of her

assignment of error. A careful readi.ng of the Caurt's language, however,leads to the conclusion

that a pardoned individual is "a new man" insofar as the restoration of competency and the
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fizrther imposition af punishment are concerned. See id. A pardan, so understood, does^not wipe

away all traces of the criininal. case.

{^(11} Currerit laws support this conclusion. For example, R.C. 2961.01{A)(2) provides:

[t]he fi^ll pardon of a person who under division .(A){1) of this section is

incompetent to be an elector or juror or to hold an office of honar, trust, or profit
restores. the rights andprivileges so forfeited under division (A)(1) of this section, '

but a par^a'an shall not release the person frorrt the casts of a conviction in. this ^

state, unless sa specified.

{E^nphasis added.} R.C. 2961.01 does not provide that a pardon restores fihe recipient's

competency under R..C. 2961.01(B) to "circula.te or serve as a witness for the signing of any

declaration of cartdidacy and .petition, voter registration application, or nominating, initiative,

referendwn, or r.ecall petition," although such a persan inay be_restored by operation of R,C.

2967.16(C). 201.0 Ohio Atty.Gen.Ops. l*l^o. 201^0-002, 2010 ^JL 292684, *2. A pardon daes not

automatically remove the rec'rpient's disability with respect to carrying a con.cealed weapon. See

, R.C. 2923.14(C) {requiring^ aaz individual to petition the court of comrnon pleas for the removal

of the disability, reciting "any partial or conditional pardan granted" as well as "facts showing

tlie applicant to be a fit subject for rel'zefj.j").

^ n _ 7_ __ _ cc....Y;,^.. „^r,ana^f^V ^^ aC CP.f f(1'1'^}1 ln
^ {¶12} Consistent with the .definition or a paraon a^ ^^^asian ..^ r...^^^„ ^^ ^-- ---- --

RC. 2967.01{C), it is also apparent that an executive pardon does not eradicate the fact of the

underlying conduct. Despite a pardon, for exainple, the character of an affense may be relevant

for purpases of employment. See State e^ rel Atty: Gen. v. Hawkins, 44 Oluo 5t. 98, 117 {1886)

("VJhatever the theory of the law may be as to the effect of a pardan, it cannot wark such moral

changes as to warrant the assertion that a pardoned convict is just as reliable as one who has

constantly maintained the character of a good citizen,"). An attorney -who has been indefuiitely

suspended from prac^icing law is not auto^atically entitled to reinstatement when tbe underlying
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offense has been pardoned: See Zn re Bustamante, 100 Ohio St.3d 39, 2003-0hio-4828, ^ 3-5

(requiring an attorney ta eomplete the prerequisites for reinstatement that had.been set by the

Supreme Co^u•t of Ohio notwithstanding a presidential pardon.). A pardoned offense may be

considered in subsequent prosecutions. Ca^^lesi v. Nerv York, 233 U.S.. S1, 59" (1914). Although

evidence of a conviction is not generally admissible in Ohio to impeach a witness, it may. be

admitted if the witness subsequently committed certain crimes. Evid.R. 609(C).

{¶13} If it is to be mainta'ined that "in the eye of the law, [a pardoned] offender is as

innocent as if lie had never committed the offense," these examples .of collateral consequences

that rernain aI'ter a pardari lead us to agree vvith_one coznnientatoz, who has observed that in that

case, "the eyesight of the law is very bad." Williston, Does. a Pardon Blot .Out Guilt?, 28

Harv.L.Rev. 647, 648 (1918}, quoting Ex Parte Garland, 71 U.S. 333 (1866). We conclu.de,

therefore, that a pardon does not conclusively entitle the recipient to have the record sealed. This

conclusion is in accard with the rnajor'rty of courts that have considered the question. See U.S. v.

Noonan, 906 F.2d 952, 960 (3d Cir.1990); R.J.L: v. State, 887 So.2d 1268 (F1a.2004); State v.

Blanchard, 100 S.W.3d 226, 228 (Tenn.App.2002); State v. Aguirre, 73 Wash.App. 682, 690

. . ^ ^ ^ ^ -7--- =-- G7C C ^1^^^ 7r-^ !^ ^

(Wash.App.1994); v"tate v. Skinner, 632 A.2d 82 (Del.lyy3); ^'tate v. Bacnmur^, v r^ v. Yy .^u -^_>

52 (Mo.App.1984); Comrnonwealth v. Vickey, 381 Mass. 762, 771 (Mass.1980); People v..

Glisson, 69 I11.2d:S02, 506 (Il1.I978).

{¶14} We recognize that a minority ^f courts that have addressed the issue disagree. See

State v. Cope; 111 .Ohio App.3d 309 (1st Dist.1996); State v. Bergman, S58 N.E.2d 1111, 1114

(Ind.App.1990); Corrcmontivealth v. C.S, 517 Pa. 89, 92 (Pa.1987}. Nonetheless, we conclude

that this result is correct. In Ohio, the legislature has not provided for sealing records of a
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pardonecl individual by statute. ^Some other jurisdictions have done so. See R.J.L., 88'7 So.2d at

1.279 fi14. In this resl?ect, v^'e rnust defer to the iegislative process.

CONCLUSION

^¶j^^ A pardon ^under Article^ III, Section 11, of the Ohio Constitution does not

automatically er^title the recipient^ of the pardon to have the record of conviction sealed.. A trial

court may exercise its authority to order judicial expungement but, as the .Ohio Supreme Court

eoncluded in ^'epper Pike,
this authority should not be exezaised as a^ matter of course, but

"where .such uriusual and exceptional circumstances niake it appropriate to exercise jurisdiction

over.^the matter[.j" ^'eppe^_ Pike,
66 Ohio St.2d 374 at paragraph two of the syllabus. In this

case; Boykin's motions to seai her record zelied exclusively^on her position•that she was entitled

to relief by virlue of the. par'don, ^d the record on appeal does not contain evidence beyond that

argurri:ent. Consequently, consideration of whether:her rnotions should have been granted under

the analysis sef forth above i.s premature, andthis Court takes.no.position in that respect. .

1LI.

{¶1G} Boykin's assignsnent of error is overruled, and the judgmients of the Sum?nit

t r'1-___L ^ r.^YfY1Pll

County Court of Common Pleas and the Alcron lviunicipai ^ou:r^ ^re a==1=^^w•

Judgments affiimed•

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas and Akron IYtunicipal Court, County of Summit, State of Ohio; to carry this judgment into
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executiori. A certif ed copy of this journal entry shall constitute the manciate, pursuant to App.R

27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it shall be file stamped by the Glerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(C)• `1'he Clerk of the Court of -Appeais is

instructed to. mail a^otice of entry of this judgment to the par(aes and to make a notation of the

mailing in tlie docket, pursuant to App.R. 30.

DONNA J. CA
FOR TS^E COURT

DICKINSON; J.
CON^

BELFANCE, P. J.
T^T^:^F,NTING.

{¶1'7} I respectfuily dissent. The question presenfed to this Court is whether a person

who. has received a full and unconditi.onal pardon for certain offenses is entitled to have the

publie reeords of those convietions sealed.

{¶18} As an initial matter, and as discussed. by Ynajor•ity, 1 agree that the trial court has

inllerent authority to order the sealing. See Pepper Pike v. Doe, 66 Ohio St.2d 374, 377-378

(1981).

Costs taxed ta Appellant.

{¶19} Even prlor to the existence of statutory sealing provisions, the Supreme Court of

Ohio d'zscussed the effect arid breadth of an unconditional pardon. It has stated that:
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a pardon reaches both the puni.shment prescribed far the offense and the guilt of
the offender. It otaliterates, in legal contemplation, the offense itself. In
contemplation.of law it so fax blots out.the offense, that afterwards .it cannot be
imputed to him to prevent. the assertian of his legal rights. It gives him a new
cred.it and capacity, and rehabilitates. him ta that extent in his forrner position and
hence its effect is to rriake the offender.a new man• It.is, in.effect, a reversal af
the judgment, a verdict of acqiiittal, ai^d a.judgment of ^discharg^ thereon, ta this
extent, that there is a coinplete estoppel af record against further pwsishn?ent

pursuant to such convictiori.

(Internai quotations and citations omitted.) Knapp v. Thomas; 39 Ohio St. 377, 381 (1883). The

1e al effect of a pardon is grounded upon the Supreme Court's recognition of the executive's
g

constitutional authority ta make a.pardon. See ^Ohia Canstitution, Article IIT, Section 11. The

Ohio Suprerne Court has more recently reiterated the principle that a full pardon has the effect af

removing both the punishrxxent and guilt of the offender. In State ex r•el. Gordori v. Zangerle,

1:36 Ohio St. 371 (1940), it stated "[a]..full pardon purges away all guilt and leaves the recipient

from a legal standpoint, in the saxne condition.as if the crime had nevar been committed•" 1'd at

376, If a full pardon leaves a person from a legal standpoint as if the erime had never been

comtnitted; and -obliterates ^the offense itself, it is difficult to envision b.ow a public document

tliat .contains
the im.position of guilt could appropriately remain in the public domaiua..

,•:_ _ ,.,.,,,,.,-;A+p c„heeauent to a full and
{^2p} In exarnining whether sea^zng is aYYA^rI^w.^ ^----1-

unconditional pardon, 1 find the reasoning and analysis of the Fixst District's
State v. Cope, 111

Ohio App.3d 309 (Ist Dist.1996); to be very logical and persuasive. _ As noted in
Cape, R.C.

2967.04(B) provides that "[a]n uncoziditional pardon reZieves the-persan to whom it is granted of

all
disabilities arising out af the conviction or convictiaris from which it is granted." (Ernphasis

added. See Cope
at 31 i. Wlzile the majority concludes that a.pardan relieves a person of anly

)

those disabilities iYnposed by R.C. 2961.01(A)(1), R.C. 29b7.04(B} does not referen.ce R.C.

2961.01{A}(1}, nor does it ix^clude 1??x^iting language.
I would interpret the word "all".to mean
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just that, all disabilities. I think any reasonable person would agree that having a canviction be

part of public record for alI to see is a disability. '. Moreover, I do not find the majority's

recitation of actions that persoxzs granted pardans must take to restore themselves to full

com.petency to be a compelliz^g argarnent in support of its position. The fact that someone has to

talce action to receive the full benefits of the pardon does not necessitate the conclusion that the

person ^is not entitled to thbse benefits. Thus, in my view, it is logical that sealing the public

records of a conviction. would go hand uz hand. with a full and unconditional pardon. .As the

Court in Cope stated, "[a] pardon. wzthout expungement is not a. pardon." (Internal quotations

and citation ornitted.} Cope at 312. Furtherrnore, even though a public court record might he

sealed, it does not mean that is destroyed. See, -^ e.g., Peppe^ Pike, 66 Ohio St:2d at 378.

("[E]xpungement does not literally.obliterate the crirninal record **^:jas] [tjhe sealed record af

the case may be inspected by any law enfoxcement authority or prosecutor to aid in the decision

to fiIe charges on any subsequent offenses involving the defendant.")

{¶Zl} A-ccordingly, the only way to give full effe.ct to the'broad language of Suprerne

Couxt precedent and the statute, and thus the paxdon. itself; is to order the sealing of the records of

_^c_Yti_. a_....,...a
a person who has received a full and unconditional pardon. i nus, i respec^z^u^y ^t^^^ll^•
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Defendant.

CASE NO.: 87 CRB 05482

91 CRB 07522

96 CRB 14102

JUDGE McCARTY

®RI^ER

i,
^• ^
, ^^ o^

c-, ^ ^^ ^ .
r^ .:.. i `` ,e,^

l^•^n^. ^. - N,;^. ^...
a. ^.. :;^ ` ^^
^'^ ; \ ^v;;-.^^f`', C ,.^. .:; l^^ '^

c , :.` ..^.`.:_:k^

^ `.__^" ^^ .4'

^ ^=^-: r:-;,-,, ^

` ^. ^^`^ .^. ^,
\

This matter came before the Court upon Defendant's Motion to Seal filed on July 6,

2010. The City of A.kron filed a response to Defendant's Motion to Seal on July 8, 2010.

Subsequently, both Defendant and the City of Akron filed addenda to their original Ivlotions. A

second Hearing was held on September l, 2010. At that time, the Court gra.nted leave to

Defendant leave until September 7, 2010 and the City of Alcron leave until September .13, 2010

IN TIIE MUI^ICIPAL CI3UI2T C>^' AI£I^®l^
SUIVIIVIIT CQUNTY, ®FII®

CITY OF AKRON,

vs.

Plaintiff,

MONTOYA L. BOYKIN,

to file aily amendments or supplements to their original Motion to Seal and Response. The Court

has reviewed both parties' filings as well as the case file. For the reasons that follow,

Defendant's Motion to Seal is hereby DENIED.

In order to rule on Defendant's Motion to Seal, it is necessary for the Court to eaamine

Defendant's criminal record. In 1987, Defendant pled guilty to a charge of Petit Theft, a

misdemeanor of the .first degree in the Alcron Municipal Court. l Defendant was furtlier held in

contempt of court in 1988 for failure to pay fines and court costs associated with that case. On

March 8, 1991, Defendant was convicted of another cliarge of Petit Theft in t17e Cuyahoga

e

' Case No. 87 CRB 0^482, Akron Municipa] Court.
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^ County Court of Common Pleas.2 Defendailt again pled guilty to a charge of Petit Theft in the

Alcron Municipal Court on August 7, 1991.' On Apri123, 1992, Defendant pled guilty to one

count of Receiving Stolen Property in the Summit County Court of Common Pleas, a felony of

the 4t^' Degree.4 Defendant was again convicted of Petit Theft on December 13, 1996.' On

February 23, 1998, The Akron Municipal Couz-t found Defendant to be in contempt for failure to

pay fines and costs associated with the 1996 conviction of Petit Theft. Additionally, Defendant

was convicted of Disorderly Conduct, a minor misdemeanor, on March 23, 2007.6

In 1999, Defendant applied for a pardon with the Ohio Adult Parole Board. The Cou.rt

notes that in her application, Defendant did not request that the 1987 Petit Theft conviction be

pardoned and did not inform the Parole Board of the contempt charges arising frorn that case.^

Defendant also failed to inform the Ohio Adult Parole Board of the 1998 contempt charges for

failure to pay fines and costs arising from the 1996 Petit Theft conviction. Furthermore,

Defendant failed to disclose her 2007 conviction of Disorderly Conduct to the Ohio Adult Parole

Board at the time of the initial application for pardon. 8 The Ohio Adult Parole Board, after

conducting a review of Defendant's record, recommended that the Defendant receive a pardon.

,.,, r_ _ _ r,L:,. ^„t,o,.,,^,. TA^ c,^;^>tta„^l ff,-antecl Defendant a full and
On NOVember 23, 2VV`^, IOITilei vlliv ^vv^,iiivi ^.JU ^^^ ^_-- D_^____ ___

uncbnditional Warrant of Pardon. Specifically, the language contained in the Warrant of Pardon

'` Case No. CR-91-261705-A, Cuyahoga County Court of Common Pleas. Although initially charged with a Fe]ony
Theft and Possession of Criininal Tools, Defendant entered a guilty plea to the reduced charge of Theft, a

misdemeanor of the first degree. The remaining charges were dismissed.
' Case No. 91 CR:B 07522, Akron Municipal Court.
4 Case No. CR-1992-03-063^, Summit County Court of Common Pleas.
5 Case No: 96 CRB 14102, Akron Municipal Court.
6 Case No. 07 CRB 02414, A1a-on Municipal Court.
^ The Court does note that the September 28, 2007 Clemency Report does list this conviction as part of Defendant's
prior record. See September 27, 2007 CIemency Report attached to Defendant's Supplemental Addendmn fi]ed on
September 3, 2010. This conviction is not listed among the offenses for which Defendant requested clemency. See
Ohio Parole Board Application for Executive Clemency attached to Defendant's Supplemental Addendum filed on

a September 3, 2010.
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states that Defendant was "convicted of three counts of the crime of Theft and one count of

Receiving Stolen Propez-ty" in the Cuyahoga County Common Pleas Court, Alcron Municipal

Court and the Summit County Common Pleas COUrt.9 The document goes on to state that

Defendant's "conviction for the crimes of Theft and Receiving Stolen Properry are to be

pardoned". 10The language of the Warrant of Pardon does not seem to extend to either the 1987

conviction of Petit Theft or the 2007 conviction of Disorderly Conduct. ^^

Defendant originally filed a Motion to Seal on June 22, 2010. In her first Motion to Seal,

Defendant requested that the Court seal Defendant's convictions of Theft in case nuinbers 91-

CRB-07522 and 96-CRB-14102. On June 28, 2010, Defendant filed an Amended Motion to

Seal Criminal Record. In that Motion, Defendant requested that the Court seal Defendant's Theft

conviction in case number 87-CV-05482 along with the two previously referenced cases. -

Defendant filed an Application for Sealing of Convictions with the Court on July 7, 2010. In her

Application, Defendant requests to seal the convictions for the cases numbered 87-CRB-05482,

91-CRB-07522, and 96-CRB-14102. Although Defendant initially requested that case number

87-CRB-0^482 be included in the sealing, the Court notes that, because this case was not

^i_ _ ^7_'_ L.., r,1o.^7 12 ri^ran f^iaf
included in the pardon, Defendant dismissed her request mat LillS case ^^ se^^u• ^1^.,11 ^1^^^

fact, the Court must now address Defendant's Motion to Seal ^rith respect to case 91-CRB-

07522 and case 96-CRR-14102 only. De ^=ldarlt's Motion to Seal is ncv^ limited o^^ly to tl'^e twc

cases arising out of this Court that were included in the Warrant of Pardon. Accordingly, the

s On June 5, 2007 Defendant did sent a letter to the Ohio Adult Parole Baard informing it of the 2007 conviction of
Disorderly Conduct. See Letter attached to Defendant's Supplemental Addendum filed on September 3, 2010.
There is no evidence as to whether or not the Ohio Adult Parale Board received this ]etter.

^ See November 23, 2009 Warrant of Pardon.
10 See November 23, 2009 Warrant of Pardon.
" In Defendant's Supplemental Memorandum, Defendarit concedes that the 1987 Petit Theft Conviction was not

pardoned. See Defendant's Supplemental Mernorandum fled on July 16, 2010. _
^' See Defendant's Supplemental Memorandum filed or^pupl^y 1^ 2010.

^
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Coui-t must now determine whether the pardon granted to Defendant entitles her to records

expunction.

In Ohio, the authority for the sealing or expungement of a criminal record exists in two.

ways: one is statutory (R.C. 109.60, R.C. 2953.31 et seq., and R.C. 2953.52 et seq.) and one is

judicial. See Pepper^ Pike v. Doe ( 1981), 66 Ohio St.2d 374, 20 0.0.3d 334, 421 N.E.2d 1303.

R.C. 109.60 is
limited to the return of fingerprints and identification of a defendant, to persons

found not guilty, or to cases that are dismissed. Id. R.C. 2953.32 allows a first offender to apply

to the sentencing court and request the sealing of the conviction record. R.C. 2953.32(A). R.C.

2953.52 allows for a person acquitted of a crime to make an application for sealing. R.C.

2953.52(A). The Court notes that Defendant is not requesting that her convictions be expunged

^pursuant to any of these statutes.13 Even if Defendant was requesting a sealing pursua^.it to

statutory mea^.ls, that request could not be granted because Defendant was neither acquitted of

the charges, nor is she a first offender as defined by R.C. 2953.31 due to the 1987 conviction for

Petit Theft. See R.C. 2953.31.

Althougli she is not requesting expungement pursuant to statutory provisions, Defendant

, _^.,. „i „+t-,,,,-;+,^ +., a^^;^t 1,Pr ;n nbtainin^ reliefis requesting that the Court emp"loy its innerent juu^^ia^ au^^^^^•^, ^^ ..^^^^- -___ ___ __ ^,

from the disabilities arising out of her pardoned convictions. Relying on State v. Cope, 111 Olvo

4pp.3d 309 (lst Dist.), Defendant argues that the pa_rdon she received autematicall^^ entitles her

to records expLUZCtion. Defendant additionally argues that the specific facts of this case allow the

Court ca.n use its inherent judicial power as set forth in Pepper° Pike to grant Defendant's Motion

to Seal. The Court will address each argument in turn.

The Court must first determine whether or not the Court is cornpelled, by virtue of the

pardon granted to Defendant, to grant her Motion to Seal. The power to issue pardons is granted

Appx. 23
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to the Governor by Constitution of the State of Ohio and is also referenced in the Ohio Revised

Code. See R.C. 2967.01 et. seq. While it is undisputed that the Governor has the power to grant

pardons, the complete ramification of a pardon reinains unclear. This is especially true with

regards to the expungement of criminal records for a pardoned offense. R.G 2967.04 outlines the

effect of a pardon. This statute specifically states that an Lu^conditional pardon relieves the

person of aIl disabilities arising out of the conviction or convictions from which it is granted.

R.C. 2967.04(B). This statute is silent as to the effect of a pardon on the sealing of a criminal

record. The Ohio Revised Code addressed the sealing of a record of conviction in R.C. 2953.31

et. seq. However, these statutory provisions also fail to address sealing of a record relating to

pardoned convictions. Thus, the court must look to common law to determine what effect, if

a.ny, the Governor's pardon has on Defendant's Motion to Seal.

It is not settled law in Ohio whether or not the granting of a full pardon entitles a

Defendant to a sealing of the record of conviction. In fact, only nine jurisdictions throughout the

country have addressed this specific issue directly and there is a lack of general consensus

among these jurisdictions as to whether a pardon automatically inakes an individual eligible for

^ ^ - ^ ^ _ ^ iL_.c ..,7., oa ;,^l1T[Tlri„al ic
sealing of records. A minority of these courts has determineu ^^^a^ a pa^U^i^^u ljlu^^^^^^• -^

automatically entitled to records expunction. See State v. Berb ^an, 558 N.E.2d 1111, 1114

(Ind.Ct.App,1990); State v. Cope, 111 Ol^io App.3d 309, 676 I^.T.E.?d 141, 143 (1996); a.nd

Corn»^on^>ealth v. C.S., 517 Pa. 89, 534 A.2d 1053, 1054 (1987). These decisions are based on

language contained in Ex Par te Ga^•la^2d, where the Supreme Court stated that a full paxdon

"releases the punislunent and blots out the existence of guilt, so that in the eye of the law, the

offender is as innocent as if he had never committed the offense". Ex Pa^°te Garland(1866), 71

IJ.S. (4 ^Jall.) at 380-381, l8 T.Ed. 366. The Supreme Court went on to say that "A Pardon

'' See Defendant's Supplemental Memorandum filed o A.^i^y'1^42010.
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removes penalties and disabilities and restores defendant to all his civil rights". Id. The courts in

the minority of jurisdictions addressing the issue presently before this Court have concluded tliat,

based upon the language of Ga^^land, when a person is pardoned, they are to be treated as if they

never committed the crime. R.J.^. v. State of Flo^^ida, 887 So.2d 1268; 1278-79. Because a

person is to be treated as such, a pardon ^^ould carry with it the attendant right of records

expunction. State v. Be^°grnan, 558 N.E.2d 1111, 1114 (Ind.Ct.App. 1990). Therefore, "a

pardon without expungement is not a pardon". Comnzonwealtl2 v. C.S., 517 Pa. 89, ^34 A.2d

1053, 10^4 (1987). However, the majorit5^ of courts addressing this issue have not reached to

this saine conclusion.

Six out of the nine jurisdictions that examined this issue have held that a pardoned

individual is not entitled to records expunction because the pardon does not blot out the existence

of guilt and does not have the effect of eiiminating the fact of tlie conviction. See
State v.

Skinne^°, 632 A.2d 82, 87 (De1.1993); People v. Glisson, 69 I11.2d 502, 14 Ill.Dec. 473, 372

N.E.2d 669, 671 (1978); Co^s^nzonwealth v. Vickey, 381 Mass. 762, 412 M.E.2d 877, 883 (1980);

State v. Bach^zan, 675 S.W.2d 41, 52 (Mo.Ct.App. 1984); State v. Blancha^^d, 100 S.W.3d 226,

t^^__,_ ^^w ^Q^ st^i 1^ ^^i h16 h2Q (19941.
228 (Tenn.Crim.App.2002); and State v. Agui^^^^e, a3 was^^.h^y. ^^^^ ^^ 1 ^•^-^ ^^- ^

These decisions are rooted on the fact that the language contained in Gar•land has since been

fo^.znd to be dictum and therefore, a pardon does not necessarily erase tl^e fact tlsat the crime

occurred or the guilt associated vvith it. See Harsche^^ v. Comnaon^^ealth of Kentucky, 327

S.W.3d 519 citing b^ Re North, 62 F.3d 1434 (D.C.Cir.1994). Because these Courts concluded

that a pardon does not elizninate the existence of guilt, a pardoned individual is not automatically

entitled to record expunction.

e

Appx. 25
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The Ohio Supreme Court has held that a pardon "purges away all guilt and leaves the

recipient from a legal standpoint, in the same condition as if the crime had never been

committed." State ex rel. Gof^don v. Zange^^le (1940), 136 Ohio St. 371, 376, 16 O.O. 536, ^38,

26 N.E.2d 190, 194, enaphasis added. However, this case is silent as to whether a paxdon erases

the .fact of the conviction itself. Purging away guilt and placing an individual, froin a legal

standpoint, in the same condition as if the crime had never been comnutted does not chaa.lge the

lustorical fact that the crime itself occurred. A pardon essentially restores the civil rights of an

individual and removes punishment associated with the crime; it involves forgiveness aaid not

necessarily forgetfulness of the act itself. For this reason, this Court concludes that the holding

in Go^°don does not imply that a court is required to treat a pardoned offense as if it never

occurred; a court is merely required to treat the pardoned individual, from a legal standpoint, as

if they were never found guilty of the pardoned offense.

After careful review of the established case law, tlus Court agrees with the majority of

courts that have ruled on this issue and fulds that, absent statutory clarification, a pardon does not

automatically entitle a petitioner to a sealing of the conviction because the pardon does not have

. . . r^• _ ^ r^^_^_:_+ ,.F rlh;., 1-..^^ r^ilnrl rnntra^'v
the effect of erasing the conviction itself Aithough the r^rs^ L^SUl^^ ^l ^lli^ 11GJ lui.+^+ „^^^^+".,

to this position, the Court notes that it is not bound by that holding. Additionally, the statutory

scheme govenung sealing of records provides additional_ support for this conclusion. Even in

cases where the Revised Code permits an individual to seek expungement, the statute lists

several factors that a court must consider before the record can be sealed. See R.C. 2953.32. The

fact that the statutes require a court to consider the unique circw.nstances surrounding each case

v^^hen an individual is expressly peimitted to seek expungement, further persuades the Court to

a
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decline to adopt a blanket rule providing for an automatic sealing of any conviction that was

pardoned.

As stated before, the Ohio Revised Code is silent as to how to address a case where the

applicant has received a pardon and wishes to seal the record of the conviction. Therefore, Court

must nexf determine whether or not it possesses the inherent authority to seal a criminal record

absent statutory authorization. The Court's inherent authority to seal a criminal record was first

expressly recognized in City of PeppeY Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d at 335, 421

N.E.2d at 1306. Specifically the Ohio Supreme Court held that "trial courts u1 Ohio have

jurisdiction to order expungement and sealing of records in a criminal case
wlzere the cha^^ges

a^°e disnzissed with p^^ejudice p^°io^° to t^^ial by the party initiating the proceedings. Pep^e^^ Pike v.

Doe
(1981), 66 Ohio St.2d 374, 20 0.0.3d 334, 421 N.E.2d 1303, paragraph one of syllabus

(Enzphasis added). Additionally, they stated that trial courts have authority to order

expungement only where such unusual and exceptional circumstances malce it appropriate to

exercise jurisdiction over the matter. Pepper Pike v. Doe (1981), 66 Ohio St.2d 374, 20 0.0.3d

334, 421 N.E.2d 1303, paragraph two of the syllabus. :

_,___.^,.a .,;+^. ^,.,-;,,,A a„^ latPr acatiitted of
Peppe^^ Pike dealt vv^tth an inciividuai who was c^^^a^u W1^10. Vlullv ,.,^^.^ ^w_-- ---1---

that offense. At the time the court ruled on that case, no such exception for that particular

circLUnstance existed in the Ohio Revised Code. The holding in Peppe^^ Pike was later codified

in R.C. § 29^3.52 et. seq. The Pepper^ Pike decision was formed to address the inequalit5^ that

resulted due to the former statutory scheme. Under the fonner provisions of the Revised Code a

convicted first offender couldxequest expungement, but those «^ho were acquitted of an offense

had no such option. Ci.ry of Peppe^^ Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d at 335, 421

N.E_2d°at 1306. Pepper Pike, hov^^ever, does not grant a trial court broad authority to order

Appx. 27
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expungement whenever it deems appropriate. The rule stated in Pepper° Pike has since been

limited; the inherent authority of the court may be cautiously exercised only in those instances

where the Revised Code is silent on the matter. See Bound v. Biscotti, 76 Ohio Misc.2d 6, 663

N.E.2d 1376 (Holding that the Court's inherent judicial authority to order expungeinent is

limited to those situations not addressed by the statutory scheme for expungement). See also

State v.^Stadler^, 14 Ohio App.3d 10, 469 N.E.2d 911, State v. Weber°, 19 Ohio App.3d 214, 484

N.E.2d 207, and State v. Netter^, 64 Ohio App.3d 322, 581 N.E.2d 597 (All holding that a trial

court cannot use its inherent authority to seal a conviction where the applicable statute would not

pernlit such action). The Ohio Supreme Court has made it clear that such an exception is rare.

Pepper^ Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d at 335, 421 N.E.2d at 1306. The court's use

of its inherent authority would merely be an extension of the same principle of Pepper° Pike,

supr^a, which is to only provide relief to a class of persons that are not provided for by a statute.

Bourzd v. Biscotti, 76 Ohio Misc.2d 6 at ^' 10, 663 N.E.2d 1376.

Because the Ohio Revised Code does not provide guidance on the sealing of a conviction

of an applicant who has been pardoned of the offense, this Court firids the rationale that was the

^ ^^ n_ n_7_ r.^^iaa antia^^V t(1 t^1P. (:'rICL `dt lland.
basis of the Supreme Court's decision in repper^ r^^.e, supr^a, uYY11VJ .,.^ww^., ^.- ---- ---- ----

Having determined that this iristance is one of "unusual and exceptional circumstances" as

discussed in Pepper° Pike, supr•a, this Court must now use the balancing test set forth in that case

to detennine if expungement is proper for the Defendant. Specifically, this Court will weigh the

interest of the Defendant in her good name and right to be free from unwarranted punishment

against the legitimate need of government to maintain records. State v. Stadler^, 14 Ohio App.3d

at 11, 14 OSR at 14, 469 N.E.2d at 913 citing City of Pepper° Pike v. Doe, 66 Oluo St.2d at 377,

20 0.0.3d at 335, 421 N.E.2,d at 1306. An individual's constitutionally p?'otected right to

Appx. 28
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privacy is the basis for a trial court to order a judicial expungement, if the equities of the case

demand it. City of Pepper Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d at 335, 421 N.E.2d at

1306. The Court must balance this individual right of privacy against governmental interests

including the promotion of effective law enforcement, the public interest in promoting general

safety and welfare of the community, continuing investigation of a specific crime and

investigation of future criminal activity. State v. G^^eene, sup^^a, 61 Ohio St.3d at 141, 573

N.E.2d at 113 (Moyer, C.J., concurring in part and dissenting in part). See, also, State v. G^°ove

(1986), 29 Ohio App. 3d 318, 320, 29 OBR 418, 420, 505 N.E.2d 297, 299. The public's need to

know is also a relevant, legitimate governmeiltal need which must be considered. Id. Therefore,

this Court can order Defendants' convictions sealed only if the application of tlus balancing test

weighs in her favor.

In applying the balancing test outlined by the Ohio Supreme Court in Peppe7^ Pike to the

facts of this case, it is the opinion of this Court that the equities do not weigh in favor of the

Defendant. The two cases at issue in this proceeding are not the only convictions that Defendant

has on her record. She has been convicted of theft related offenses in other jurisdictions along

,^ _^^ ___ -r^.,, ,.^ „^o^ nrrnrt'a!^ nVP.Y the better part of awith the convictions from tius jurisa^cuu^^. ,.^^^ ^ll^ll^^^ ^^^..^^^-- -- ^__ ____ _

decade. Defendant additionally was held in contempt on two different cases for failing to pay

fines and costs. The occurrence of numerous similar offenses over such a long a period of time

establishes a pattern of criminal behavior that evidences disrespect for, and disregard of, the la^^s

of tlus State.

The Court also notes that Defendant denied ever having any alcohol or substance abuse

issues in her life on the forms submitted to the Ohio Adult Parole Board. Yet, in documents

submitted to th;s Court, Defendant states that her criminal past is related to a conquered history B

Appx. 29

10



G

of substance abuse. The Court sees this inconsistency as troubling. It is difficult to detei7nine at

this juncture whether Defendant actually suffered from a substance abuse problein, in which case

she was less than candid with the Ohio Adult Parole Board.

The Court also fmds troubling the fact that the Defendant did not inform the Ohio Adult

Parole Board of the two contempt charges accompanying Defendant's 1987 and 1996

convictions when applying for a pardon. Given the long and consistent history ^he Defendant had

of criminal conduct, this Court sees the contempt charges as further evidence of Defendant's

disre^ard for the law and unwillingness to face the consequences of her actions. In her stateinent

to the Ohio Adult Parole Board, Defendant stated that she had "three misdemeanors for theft". 14

A review of Defendant's crimuial record 'uidicates that she actually had four convictions of Petit

Theft. The Court also can't ignore the fact that Defendant was additionally convicted of

Disorderly Conduct after initiating the process in order to obtain a pardon.

The Court has duly noted the significant changes that Defenda.nt has made in her life over

an e^tended period of time. The Defendant has demonstrated that she made diligent and

concerted efforts to reform her conduct and to improve her life. The Court has taken note of

. . . ^ ^ : r ^i .-.+ :+,. ,7.. T4

these positive developments and has weighed them careruiiy in arriviiig a^ ^^^ u^cision. 1^ is

commendable that she is now pursuing a degree in hopes of helping others. Yet, all of the

positive changes do not erase the fact that Defendant's criminal history is lengthy. It

demonstrates a clear pattern of disregard of the law and for the rights of others. The Ohio

Supreme Court held in Peppe^° Pike that "typically, the public interest in retaining records of

criminal proceedings, and making them available for legitimate purposes, outweighs any privacy

interest the defendant may assert." City of Peppe^^ Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d

at 335, 421 1^.E.Zd at 1_306, It is true that such a record may prove to be a hindrance to the

Appx. 30
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Defendant at present and in the future. The fact that a criminal record may prevent Defendant

from pursuing some activities or employment does not overcome the State's significaalt interest

in keeping records of a repeat offender, who demonstrated a disregard of the law. The Court ia

confident that if Defendant continues to make progress, her criminal record, while a scar on her

good name, will not prove to be a mortal wound to it.

For the reasons stated above, Defendant's Motion to Seal is hereby D^llTIEI).

IT IS SO ORDERED

cc: Douglas Powley, Esq. - Chief Prosecutor, City of Alcron

Joanne Sahl, Esq. - Defendant's Counsel

e

14 See Clemency Report attached to Defendant's Supplemental Addendum filed on September 3, 2010.
Appx. 31

12



^ O ^Y

^^ t^^. ^^ ^;^^^^C'^^`
^^ ^:^^
2p104^,^ ^^ P^ IN THE COURT OF COMMON PLEAS

^^ COUNTY OF SUMMIT
S^;^M1i ^^^ ^^S
^,^^R^` ^^ C^ CASE N0. CR 92 63 0635

THE STATE OF OHIO )
)

vs.
i ]OURNAL ENTRY

MONTOYA L. BOYKIN

THIS DAY, to-wit: The 22nd day of November, A.D., 2010, this matter is set

before the Court upon the Defendant's Motion to Seal her record in the above

captioned matter.

The Defendant's prior criminal history is lengthy. However, for reasons

unknown to this Court, convictions dating from 1987 through 1996 were paxdoned by

Governor Strickland. Therefore, the Defendant is technically eligible for sealing.

However, in light of the Defendant's prior propensity for theft, the Court finds that the

interests of the State in maintaining this conviction outweigh the interest of the

Defendant in having her case sealed.

fihe Defendant's Motion to Seal is DENIED.

APPROVED:
December 7, 2010
mh

v^, C^^c^
LYN E S. CAI,LAd^,AN; Judge for

BRENDA BURNHAM UNRUH, Judge
Court of Common Pleas
Summit ^County, Ohio

cc: Prosecutor Chad VanOrman JJennie Shuki
Adult Probation Department
Defendant - CERTIFIED
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°^k^.--^^F.^°^^

TED STRICKLAND

GOVERNOR
STATE OF OHIO

'WARR.ANT OF PARDON

i. Montoya Boykin was convicted of three counts of the crime of Theft and
one count of Receiving Stolen Property and was sentenced by the
Cuyahoga County Common Pleas Court, Akron Municipal Court, and the
Summit County Common Pleas Court. :

2. As of the date of this document Montoya Boykin has campleted her
sentence.

3. After careful and diligent examination of the totality of the materials
available to me, I believe that Montoya Boykin has° demonstrated that she
has been rehabilitated and has assumed th^ resp.ohsibilities of citizenship.
A full and unconditional pardon is warranted.

4. By virtue of the authority vested in the Governor by the Constitution and
the laws of this state, T do hereby direet that the conviction of Montoya
Boykin for the crimes of Theft and Receiving Stolen Property be pardoned.

5. I signed this Warrant of Pardon on November 2g, 2009, in Columbus,
^hio

,^Q,Q^ • 4J^^^

Ted Strickland, Governor

.. ^^^ ^
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7^ATE TYPED: Septeizaber I9, 2007
DATE PUBLZS^ED: September 28, 2007

. , ^Y F.E: M{)t^l,"^"O'^'A T.. ^tD'Y.E^N ^

,

, ^ . ^" • , , . , , ^^, . , . . • " . • . ^^ .
' ^ . . - • • ' ^ , , - ^`..' ' ^ . . ^ '^. ' ^ , ^ ^ ^

. . . • . STA'^"E O^' OB^^D • ' ^ ^ •
^ • AI3^T PA^24I,E AU':^"^^^I^ . •

^ • ' CO^.U.LY^B^JS, UF^^ . , .

• • Date of Mee^zng; ^^J'une 26, 2007

Minutes af the SPECLA.^, MEET^NG of the •
AduIt ParoIe Atithority beld at ^ 03 0,Alum Creek Drive,

Columbus, Ob.io 43205 on the dafe xndicated above.

^
1
I. , i

^
. . i , .

. ;
I
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2010-07-14 22:59 » 330972b326
Montoya Bay^n
Clemcncy ReFoYt

^ ^: ^DlaT'1"Ll'^'A L. Str?^II~7 fA1^A; l^eltnsla ^3a^^^,1^i^1e ^u^ ^.^..^^-...^ ..^..^

SUB.TEGT

CRII^SE, CONVICTI4^T

DA^, PLAOE o^ c^

PARF30N

Theft, Thefl, Rereivtng Stolext Property, Theft

C^^ 1?bSA. 12/19/90 rn Pmrma, Ohso
Og,^ 7^22 8/5l91 tt•t Akron, Ohio

920^5 2/24/92 in F$rrla^vn, Ohto
96I4102 I2/6/96 xn Alcron Q}tuo

cauxr^

CASIr TtUI^ER(s)

^CT^rf(s)

cuya^o,ga a.nd Summit

J^ILEDfI'NDICT^D CR26170SA 318/91 Couat I Theft ($3t?0 -
$5,000}, Count 2 Possesston of Cns:^^na] T©ots

091 ^522 S!7/9I Thefi (h+i-1)
92030635 21Z4192 Gaunts 1-4 ^svir.g 5tolen
Pr^pesty
961^3I02. 12/l.3/96 Thefl (I^-1)

PLl3A CR26I705A._ 9/3I91 P3ed gtatlty to ^.mende^
Count 1, T`he^`t {less tltan $300}, remmnzr^g r^ount
--••- ^. nvuea
9107522 8I7/91 Ples3 guilty as cI^arged
92Q30 35 4123/92 Pled gutlty to ane (X) count
ReceiVing Stolen Propeny, remain^ng coe^nts
dtsmissed

I4102 12JI3/96 Pled guilty as ckcarged

SEN'Z`EI^tCE CR261705A 9/24/9I 10 days ,at1 sz.tspet•aded,
$104 fine an^d cosrs
9107522 8/7J91 3Q days }ail (28 days suspended),
$I00 fine ($75 svspenc^d)

30635 4/23J92 I year ODRC, suspende;3 to one
(1) year prolrat^on
6I4102 I2/13/96 60 days jail (st:spended), $254

fne ($I50 suspehded)
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antoya Boy^^iu

Clemenc,y Report

^t ' R^: ^Dt^'C3^.'.A I,. B^^T (A^A ^^T^,., 'z^da ^^©^, I^Ticr^le S^s^s^

ST_TB.FECT: PARDON

CRI^, CONVIC1^p1^: Theft, Thefl, Receivin.g Stolen Properry, The#^

DATE, PLACE OF CRIl1^E: C1^26170SA: 12/19/90 in Parma, Ohio '

COUNT'X:

CAS^'rlu^^^^: • ^
.. . ^ . • • ^

VICTIM{s): ^ .

• F^EDI^£ND^C i^b: • : ; .

. '. ' . ^ . . ^ ^'.,.

gLEA • . ^ .

SENTENCE:

9107 22: 8/5/91 in Akzon, Ohio
92030635: 2/24/92 zn Fa.irlawr^, Ohio
9b14102: 12/6/96 iu Akro^n Ohio

Cuyahoga and Summit

• CR26I70SA; 9107522, 9201893 a.^d 9614102
... , . • • • .., , • . .. ^

. ^ CR26I70S,A.: Contempo Cas-iuals • ^ . .
9I07522: Silvernzan's Clofrllzng Store

, 92030635: Brr3alc.^ Store, Lezner, Fxpress, D^'s

. ,9614 Q2: ^ .^ ^ • ' ^ • . _ .•^alue CztyDepartmer^ Store .

CR261^705A . 3/S/9I: ^ Count' 1:. ^T1^e^ ($300 -
. ' ^ . ^ $5;000^, Cou;it.2:. Posses,^on o£Crimin.aI TQOls•

9107522: ^ 8/719I : Thef$ (iw1C=1)• ' • ' ^
^ . 92Q30635 2/24/92: Courrts 1^: Rec^iving S^oIes^ .

Property ^ . ^
• 95I4102: 12113/96: Thef^ (,[v4 1) ' • • •

' ('.j2')Fi17llri A • . Q/2/Qi • ' UTe.i ,;1^.^. ^,. _.^:.1
- ^l.+/ J 1. 1 1bL1 ,^411L'' LV Q11iG11CiC:Z3

'. Caunt T, Theft (Iess than $300); remai^ing count
nolled. • ^ ^ .
9 7522: 8/7l91: Pled gu.ilty as ch^arged_ •

• 92030635: 4I23/92: Pled guilty to aae {1) ca^nt
.• Receivang ^• Stolen Property; remaznin^ coiJnts •
• dissnissed. . • ' .

, 614102: 22!13/96: Pled ga.ilty as cha.a-ged. .

' C^261705A 9/24/9I: 10 days jail s^spended,
$100 fine and cc>sts.
91 o7s22: 8/7/91: 30 days jail (28 days suspended),
$ I00 .fzne ($7S suspended).

^ 9203063j: 4/23/92: I year ODRC, suspended to ane
^ (1) yea^• pr®ba^®n. ;

' 9614102: 12J13/96: 60 days jaiI (suspez^ded), $Z50
fne (S1S0 suspezzded).
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2010-07-14 23:03
. Manmya Boy^t

ctemeacy Repon.

ACFB AT CO^TVICTION':

DATE OF B1RTH:

PRESIDINCr.TUI)GE:

. PR.OSE^H^JTTG ATTORNEY:

... ^ . • • • •
• • ^ ^^ ' .

CODEI?^IDAZ^ITS: . ^

»

^R2b17oSA; 23 years old
9107522: 22 years ald
203 063 S• 23 years oId

96 X41023 7: 28 years oid

September 15, 1968

3309^2b326 P 7/15

CR261705A Honorable Carblyn B. Friedland
9107522: Hanorable Josepb. Rouiac
92030635: Honorable Frank Bayer
9614102: Plnnorable Moate Mack •

. CR26I745A:' .Virilliam Ma.san ^
510752Z: • Jam.es Casey• • ^ • • '

' 92030635: ^ James Gasey ^ . ,
' ^ ' 9614I^02_ James Casey ^ ^ • ^

• CR2sI705A: Shelly Radgers and Sonja EP13rown
.. ' . ' • • . . ' ^ • • ^^ 9I07522: Noae • ' . . ^ . ' . . '
• ^ ^ ^ ^ . ' ' ^ 92o3063s^ Andrena. AIId -̂vs ^ ' , '

^ -^ . ' ' . e , ^ • : • 9614102: Ja.r^es BIa^^ve11 and Pa^.ci^ Bitti.ng,

• , r ^ . ' . I ^ '^.• , . ^'^ ^ , . ^

P't3^^'€2.Fc2^3: "EJnder j^rovisidns set foz^Lia uz^dez Sectio^ 2967.U7 t)^o Revisett Code; a
. cler.aeBCy a.crion r^as initiated by the agplica^, Mo^toya L. Boy.kln a.nd receive3 by f.^e
Adult Par o1e A^at^arify on J^afy 22; 2007. Upon completion of t.^e inve^i^tzon, M^.

^ Boykin wa.s heard,by the Ohio Parole Board ori :^uae 26, 2007. ..

,Ms. Boykin respectfully 'requests 'a pardon due • to, her felony a.nd ,misdezneanor
. convi.ctions !?inderi^g her fror,^ advancizzg z^ ^er cI^asen field af saciat wor^ On June 26,

^ 2007, Parole Board•meriibers condttcted an extensive in^erview witli Ms. Boykin. ^

^ At the concIusion af ^e inteiview'and presenta.^ioza, the Bosrd 'gave careful revie^w aszd •
discussion .of all available fn^ts pertainizzg to' the crimey and supplementa^ materzals
subanitted', by Ms., Boyk^n. 'I'he Baard deIiberated ^po$ the propriety, of clemerzcy in the
foxm of pa^-do^ F^rtb ' e^g^t (S) ^e^ibers' partacipating, tb.e nae^abe^•s voted
c^asaimouszv'to provide o. FAVO^LE re^n-^rraez^datior^ to t^a Horarable Tie^
Stric^land, Governor of tbe State of (3^0.

.I^E ^`AT^S ®F ^ IIl^STAi^T7C O.lE' { + ^I'SE:

Ac^rdz^ to the Ciemency Investi^ation Reports, the followisig is krio^ concer^ng ^he
In.,̂aazzt Offenses: ^ • ^ . ,

App. 37
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Ctea^c^' Repozt.

» 330972b32b P 8/15

CuYaho^a Coaanty Co^s^a^on ^')eas Court Case #CF.26I7i15A:
Qn 12/19/90, at approximatety B:OOpzn, the candidate was obsaved at the

Store in Par^nato^n Mall as she removed a suede suit off of a rac^ and placed 'zt
into a rC Penr^ey shopping bag. The candidate.was with co-ofTez^ders Sbelly Rodgers and
Sonja El'Brown at -fhe time. The Store Manager was advised of the the.f^ who p^roceeded
to approach the ^tlu^ee {3) suspects. The Stoze 3^?anager dernanded the stolen r,aerchandise
be returz^e3, and the candidat^ complied with tbe zequest. The Store I^a.nager then
demanded ^o see wha.t else was inside the bag. The suspects th^ ^etl the area, droppitag
the shoppiz^; bag as they ran. rnside the bag, were thre`: (3) pairs of jeans an,d two (2)
shi.rts. The total ^Iue of the items shopir#^ed was 5336.00. ATI three (3) suspects were
apprehended a short time later by Parma Police.

Akro^a 3Yla^nicinal Couxf Case^9107522: ^
Qn S15/91; the candidate, Montoya Boykin, attempted to ste,at the followxz^,g items fro^. .

^^ tore Iocated in Rolling Acres Mali. She was ^observe^ by a store
employee 's`^ui^zig two t=slurts ^(Cross • CbIours brand) and two denim shirts (Cros^
Colours bra^ in a'paix of tights she ^ivas tiveasing under her dress (total value $149.95) .^
The em,ployes alerted RoIling Acres Security who ma.de contaet with the candidate. At
that time, security was abte to arrest the candidate wxthout ir^cident with tbe ntems being
returried^ undarnaged. The candidate w`'as subsequently ^icked up by Al^on Police o^cers ^
aud tsansported^to the Akron Police D'epartm^at for processi^. '^ • ^

; Ort;^2124/92; ^ a.ri employ,ee of;t;^. Store in.the' Stui^rriit;lViall Iocated in Pa^rlawn, .,
Obio,' coutacter^ ^a,^ria^^^Po^ce Departmer^t a:;d repo^ed the following'to'O^cer T.
F.engel ^(^113). Sbe reported t-t^•o feznzles,' Iater idezztif ed ^as the candida^e, Ivdozztoya.
13oyl^si, anci ^c^-^offender Andt^a Anclr.us had, just exited her s'^ore with the ca-offender '
carrying bag. She repo^-ted "she coitId see a'wor.ti2n's shirt in tb^e bag and nezther
female paid for th,e a^em:. As O$icer 1t,eug^I arrived, ,he stopped tl-ie £ezrsales neax- the main
eatrance and found nezther fe^ale was carrying any bag;. After questionin_^ both females,
the ' co-offender was found ' to have ' an actzve wa^rra.n.t througti the Akrron^ Police
Department , and was acYested wirhout , inczdent. O^icer RengeI, ; walked the candidate to
her car and look,ed inside., ^O^cer Rengel• observed,'a Iarge number of clatbiz^g items in
tbe backseat with tbe price tags stiIl oa. The clothrng itezzls wer^ fouad to have price tags ^
fro and total value $304.98). .T1ie candidate could not'
produce a.receipt fz>r^any of the Ytems recovered. '5he was arrested at that time without ^
incident. Both femal.es were charged w7th Reczivir^g Stolen Property and processed at the
Fairlawn Palzce Departm'ent. All rer,overed items were returned to the appropriate ^^
retailers without damage. ' •

^1.-ron N^u^icinal Coz^rt Case ^961,4102:
On 12/6/96, at the Store in Afo•on, Ohio, the manager ovas having
problems wzth one of their cashiers, Patricza Bitting. Iv1s. Bittizag was only scanning part
of the i`̂ ,ems purcya.sed for certaiz^ customers. On sazd date, custorne.rs Ivfontoya Boyl^n
{candidate) and James Blaclc,vell proceeded through I^Is. Brtting'^ checkout Iine. It was
observed that Ms. Bitting fazled to ring up aII items, with the candidate and BlackweiI

Appx. 38
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Moutoya Poykin

" CZemency Report

" leaving the store with t1^e uz^c^iai-ged items. Akron Police Department, wbo had bevr^
called to the scene due to 1^1's. ^itting's actions, stopped the candidate and BlaGkwell
outside of th.e store and pZaced them under arrest w^thout znczdez^t, along w^zth Patricia
Bitti.ug. '

P^t^^ R^Ct)^9:

^'c^venl^e: Accordiz^,g to #he Clemency Tnvestiga.tion Repoz^a, t^e; candidate bas no known
juvenile crimiz^al history.

Ad^t: According to the Clemency Znvestzga.tzon Iieparts, the ]BC>y ^IvCZC/I.^EAI3S, and
'.^ the Obio Bureau of I►r^otor TVehicles, the' candidate has the fallowing kno^vn crirninal ^,
.1^story: ' ^ , . . .

^ ' . ^ Us^e• . ^ D^"reus^, : . .. . Pkacr^ ^ ^ ^ I^I^,posx^o^s ^ ^
. , ^--5^88 ^- ^ 'Theft (It!^-1} ' ^- ^A^on, (3iz'to , 9-15-85 $25 fi^-^e & c^i3sts - ,
. ' . . ^ 87C^B05462 . : -.' . ^ ^ . ^ . .

Details: Unknown

^ '^ I2-9-90' Tk^e.^ ^^ Parzns, ^ Ob1© • 9/2^/91: 10 days Cuyahoga ^ ^
' ' . . . CR26I 705A. : . . . ' ' . . ' , . County Ja.i,I & $ I O^J• fine, . . ^ .

' ' ^ ^ • : ^ , • Enecutiorz' af senten^ •
. ^ • . .. ;; . • . .^ , , ^ . . ^ , , ^ ' ^ Suspended, $i00 ^ine ^;costs , . ' .

' ^ ^ ^ ^ ^' ' ^ ' ^ " ' ' ' ^^ ^ '^ILvSTANT`OFF^^'SE . ^ ^ .

^ ^ S/5/9 X T'fzei^ (I^ 1) , Alo-on Police ' ^ 8/6/91, sentenced to '
, ^ , ' 9107522 . . : . De^rt^ent ' , ^ . 30 dz^ys ^^il,'28 days . '

• , ^ . , • , ^ , . suspanded plus fine . '
, ^ . ^ ^ ' • i^TS't'ATtiT'f' ()^'F.Nfi^

. 2J2^/92 ' Receiving •^ Fairlawn, Ohia ^ 4/23/92, cc,nvicted to
^ ' Sto1e^. Property ^ . . ^ 1 Ct. ^ec^iving Stalen '

' 9203063^ ' ProPertY (F-4); oth^r .
. . . ' . . ' . ^ . cou^sts d;isznzssed. ^

, ^ • ' ^ : ' Serrtenced to 1 year .
. . QR^, suspeaded to I

, year probation.
' L.V'STANT OFFEN'SE

1VQTE; The original xnunicipal c^.se #9^1893 once case ws.s transfe.rred to Common Pleas
the case # changed to 92-03-0635..

I^J6/92 Theft (M-1) Al^ron, 4Iuo IZI13/96, serztencecl to
" 9614I t^2 ^ ' ' 3 0 days jaii,

^ ^ suspe^nded plus fne

Appx. 39
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1^(ox^oya Boy^in
C1^.y^^

DetaiIs: Unknown:

I^S'^.A^1T Q^?NSB

6/3 0/98 I^o Al^rm.
Licea.se (M-3)

,

Akron Police
I^eparimen.t

» 3304726326 P 10/15

7/23/98, 30 days
suspended

Sn^s^o^ Adius^^.^: 4n 4/23/92, the P^is. Boyl^n was granted one-year
probation for case 92030635. APA officer was unable to fnd asty supervision adjustment
in the Suznmit County Probation archives. The available recozzis zndicate3 Ms. Boykin
reeeived a fiuai' release on case 9614I02 on 4^93. She was oz^ supez:vision with
I^obatlon f3^cer Dzna I^oward, who is^no lozz^er^employed by t^e Summit County Aciilt
Probation Dep^rtment. ^ . . , . .

l^o^ 3'ra^c Ccs^a•^acti.^as:^^ . . . . ^. ,

^ Qn 4/19196, I^s. Boyls.in^ was cited fo;r Speeding. ^.On 6/6/41, slhe was cited- j^or Assused
Clear I3istance. dn 8/20/96, she was issued a violator compact suspension from
Kenrucly.y. 11^s. Boykin currently^has a valid Obio driver's'licet:se, whych is due to ^pire
on9I15l09.^, ^ '.^ ' '• ' ^^ ^ '^ '^ , ' . ^ '.'

CC}^4:C^^ ATT^^^:. , . . . . ^ ^ . . . ^ .
^ . ,, . . . • . ^., ' . ,

AP^.'LTCA.IV^T'S S^.A.TEI^I~TT: . • . ^

^ Ms. ^oylcin took fu11y responsibility for het actions an.d expressed• strong rezAOrse for
what had oc.czuZ'ed. She did describe the events just a nated in the details section. The
Board finds the folIow statement su6rnitted by Ms. Boykin to b^e cz'edxble, vertfiable and
deservedly s^xpportzve af b.er clemeney ^etition: ,

'Z'Iaere. are several reasons why I am reques^t^ing a pardon frozn the
governoz; the main and forerz^ost reason is be^use I^m^ly need to be able to l^ve
a successful ^and productive Iife, with ine havu^g these in^7.ictions on my record it
is so hard for- me ^to stay gainfullq empIoyed. I bave had many j^abs in my

Appx. 40
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Mcintoya &^y^in
Clemency R.epcirt
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adulthood; most of them Z was una•ble to keep because ofthe felony on rny record.
I have been on my current job now for the past two years and receFZtly I was told I
was in jeopardy of Iosing zrzy job, due to the fact that lthe company F^as szgzied a
new eontract c^rith the State of Ohio. The new contract Ftates that you are allowed
to have a criminal record, but charges nzust be listr^I under different statue
nurnbers. Seaing that I have a felony for receiving • stvlen propezty, and 3
misdemeanors' for tl^e$ that are listerl under the same statue number this puts zzae
in jeopa.rdy of losing my job. I l^ave tried severat times to get my record sea.led
but the Iaw states you cannot get a felony seat^i if you have certain
misdemeanors' on your record and I do fall under that c,ategory so I^vas unable to
get my record s^.1ed.

. Another reason I wvuld Iike to be considered for a pardan is I aJn currentty
,^ in my seco^ad year at tbe U'ruversity^ of Akron pursuing a^ B3cchelors' Art degree in

^^ Social Work, ^ and it is said that witb some, things ^tba.t may be on your ba.ckgrouad,
will not a1lbw you to ber,ome a•licensed Social tiVorker, but tfiey raon't even tell

' ^ you what ^ those ^ngs are untiI you ^ come be£ore the 73oard af Social Work to
^pply for your izcensLres, x chose that career path because I just w^-rt to be able to
help troubled teens not to make the sa me m77stakes tt^ 7 and so m^zy others have

.' ' ^aiade.' ^ want theni to tanderstand th^at right• now it ma,y 'not seem unporta^t fio
then^; but it• is tbe^most impo.i^ant thi^-,g, bera^ase their Iife wi.Za be gr^.cticaliy over •

. ., once ti^ey receive,•tbese :t.ype of inflictions' on their,record, a.nd it.is'so impvrtant
• for us people wlZO ha've been tl^ough these tri^^s and tzib^t^Iations to give back a^d
• ^',tq help ^or,^eone•who is in'^erd.. ; • • ' ^. . ^ . • ^ •

. . . • • • . . •,• . . ^ . . . ^ ^ . . • • .^ ^.

•Z camm^.ot z^bt s^ess how .r^uch my Iz^e, deperxds on^ getti^g a p,^rdon from
t,he pove;^aor. I• just, ne^i . to be given a^ second chaac,e. T k^a^e proven nyself
worthy vf receiyzhg or^ I have• not bern izzvolved in any crir,^e £or' over 14 years,
and I don't p1an. on ever sfaliating m.yself with that type of Iifestyle, only. if I
would have Imown tnen what I kx^ow now. !-^OIIS WI^I t^e CIE4i]enc^ci ^nr ►lyc^atinn T_-•_r -rr-_^^..-....
have enclosed niy resume so^ that you •may see t^t I au^ trying' to contiauously
stay employed and aIso witii every' job• I have bad. for the past severai years it was
r•vorking far and serving,fhe underprivileged population. I have also encIosed
letters frorn ^Peaple in rny family arzd my com,munity fha.t can testify to the person
that I am today, some of them are addressed to my er,^ployer because they were

• written.in the, response to the £act that^ I might• lose my jab: I know that these are
choices that;I zz^ade.as a young adult, ;a.R^d I also kno^sv tl^t some^times we have to
su^'ter bel^i.^d choices tha.t• we make. But in. aIl ho^esty ][ feel that Z have paid a
Iifetime ^for fhese mistakes tb^.t S have .m^ade. I^at only have Y suffered behi.nd
these choices but my children have suffered as weII as my family mer^ebers. I
know tha.t is hard to believe tbst people do change, but what I can sa,y for myself
and a!ot of others is that, we do change. In order for socie^ty ta see tbat peaple can
and do change and^ tba.t aI! hope is rzot lost for the people who k^ave ma.de mistakes
zn the past, r•^e must set sozne exa.mples out laere, and z ano wzllzng and able to be
one of those ^aYr^ples. • ^

Appx. 41.
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Iv^Ontaya Boykin
Cl^eucy Repart

CO^TC1r,^tTS^+Q^7: ^

Ms. Boykin's expression of remorse was sincere a^d genuine. The Board i;s caz^vin.ced
t.ha.t 1^'s. Boykin bas takea every step possible to tum her Ii:Pe zn a positi^^re direction.
Despite her nine (9) year history of shopIifring and arz^ests :^he appears to have fu11y

^ rehabzlitated herself. Indeed, since her convictions she vas demonstrated an impressive
history of exemplary persona] conduct, academic achiev^ement,' and professianal
accomplishment.

The Board ^vas equally impressed by the letters of support ^om ^various members of ttie
A^Sron Community on 11^is. Boykin's behal^ most s^otabiy: :

^'he Boa^-d fimds that ^is. .Boykin^ is mos^ ,desezvir^ of a pardon fo^ ttie foIIovli^g:ressans: '.

•' ® Her of"re^es are n,either violent nor weaporzs-related; ^ ^ ^
• Her off, enses ar e mot re; ent and are the resu.lt of a coz^que^ed It:story oz, substa.nce
' abuse; , ' ^ , ^ • ' ^ ' ^ ' • ^ ^
® The factors Iea ,ding to her of"rer,se beha^rior are nat IikeIy tv reccu;
w ^ar s^ ^.i «..i^ ..^ .^__ _L _'L _ b i
- ai^i .^si.s^-i.un'vi^iion u^ltuuc,ti, cLtS^i3.GL^i' ^ reptlE^.IlOn l13VP, bC^°II EX2Inpl^ty;

e Signi.^c,^nt .&^ strong tes^onials of her gaod ^^character sad notable
ac^ompllsk^E^s were submitted in °^ wi^iting' from , dist^zzgta:sbed o^cia.is; .

' employer^, e^uca^tors an.d others in the ^Ia-on comznunity; .
a She has demonstrated an ability to iead a:responsible and prodLCtive Iife for a.

si,^u.ficant period after co^ction; , '
a There is clear'evidence of her successful reh^.bilitation; '
®^ She h.as accepted ful3 responsibilify for ber^o#ferises and has eapress^ed^ srrong
remorse; ^ ^ .

• She has deznonstrated a. credible, verifxable employment-related nee^i for a
pardon; ,

@ The on-going debilitating efr^cts of Ms, Boyldn's collate^ral punishment [undue
restrictroas ^on her ability to fully pursue her socia! worke:r's license and to work
wi'th selective populations] are ao Ionger deserving and shouId be remitted;

®

Appx. 42
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, ^iontoya oykin

CIemency Report

A,duIf Parole Authorit^ ^
Ohio 1'arole Board Members ^ Ohio Parale Board MExnbers
^oting Favorab^e V'oting ^'^i^'^.vo.^able

^^ ^^- ^^^ .

Cyizthia Mausser, Cbair

1
arldra Mack; Ph,I7. ^

. ^ , , . . '
,^ • ^ • ° ,

^'( ^ G.^C^..^ ' • ( ^ ^.4 . ' •

- Peter Davis • • , ^ - ^, . . . . ^

• . . ^ a • • • . ' ' ^ • • • • • • ^

: obe Ivf^szczyns ^ ; ^ ° ^ ' • . , ^
r ; • . . . : .. . . , ' . ' . . . ^

.• • • ..`'r•• ^ /; • r • ° , . ; . . 1 , . `1 ,I • ' , Y • ' . • e • • • 1 ' • • ' . . ' .' , • •. . , . ,

Kathleen I^ovach • ^^
; • , ' ' , , .

. V ' ' ' ' • •' • • •

• ^ ^ . . .. , . . ^ .

' • EIIen Verzters ' . • .^ • . . . .' •

^

^ \̂ ^^^^^ t^ .
Trayce T alhezzner; Act^ Board 1Vlember'

Appx. 43



2010-07-14 23:05 » 3309726326 P 13/15
; Montoya &3ykin

CIemency ^port

I^'.^C^''y^i^^A'^^3^T: ^

Fo11o•wina ca^-e;fr^l cor^szderation of available inforniation and ;a.#^er due delilberatian, tbe
^hio Parole Board, vdith eight f S) members participat^ng, recaznznends to TI^e Honorable
Teri Stric^lanci, Gavernor of the State af Ohio, by a^vote of eight ^(8) to ^ro (0) tbaf
^lemency be granted to Montoya L. Boyldn.

. ^ ., , , ^ ^

• ^. , , . ,. ^^:;.. ' , . . , ^ •.., ' .'. ^. • ^,^. ^^ ^ . . . ^, ,.

Appx. 44
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Ohio Constitution, Article III

^ OS Executive power vested in governor
The supreme executive power of this state shall be vested in the governor.

^ 11 May grant reprieves, commutations and pardons
The Governor shall have power, after conviction, to grant reprieves, commutations, and pardons,
for all crimes and offenses, except treason and cases of impeachment, upon such conditions as
the Governor may think proper; subject, however, to such regulations, as to the manner of
applying for commutations and pardons, as may be prescribed by law. Upon conviction for
treason, the Governor may suspend the execution of the sentence, and report the case to the
General Assembly, at its next meeting, when the General Assembly shall either pardon, commute
the sentence, direct its execution, or grant a further reprieve. The Governor shall communicate to
the general assembly, at every regular session, each case of reprieve, commutation, or pardon
granted, stating the name and crime of the convict, the sentence, its date, and the date of the
commutation, pardon, or reprieve, with the Governor's reasons therefor.

Appx. 45



R.C. § 2953.32 [Effective Unti19/28/2012] Sealing of conviction record^ or bail forfeiture

record.

(A)(1) Except as provided in section 2953.61 of the Revised Code, a first offender may apply to
the sentencing court if convicted in this state, or to a court of common pleas if convicted in
another state or in a federal court, for the sealing of the conviction record. Application may be
made at the expiration of three years after the offender's final discharge if convicted of a felony,
or at the expiration of one year after the offender's final discharge if convicted of a

misdemeanor.

(2) Any person who has been arrested for any misdemeanor offense and who has effected a bail
forfeiture may apply to the court in which the misdemeanor criminal case was pending when bail
was forfeited for the sealing of the record of the case. Except as provided in section 2953.61 of
the Revised Code, the application may be filed at any time after the expiration of one year from
the date on which the bail forfeiture was entered upon the minutes of the court or the journal,

whichever entry occurs first.

(B) Upon the filing of an application under this section, the court shall set a date for a hearing
and shall notify the prosecutor for the case of the hearing on the application. The prosecutor may
object to the granting of the application by filing an objection with the court prior to the date set
for the hearing. The prosecutor shall specify in the objection the reasons for believing a denial of
the application is justified. The court shall^direct its regular probation officer, a state probation
officer, or the department of probation of the county in which the applicant resides to make
inquiries and written reports as the court requires concerning the applicant.

(C)(1) The court shall do each of the following:
(a) Determine whether the applicant is a first offender or whether the forfeiture of bail was
agreed to by the applicant and the prosecutor in the case. If the applicant applies as a first
offender pursuant to division (A)(1) of this section and has two or three convictions that result
from the same indictment, information, or complaint, from the same plea of guilty, or from the

i _la lv ,.1,.4-...] .^l r,n+o +^at ^x^ara cnrnmiffP.(^ within asame officiai proceeding, ana resu^^ ^ro^i^ r^^a«u cri^^^ir^u^ LL..L^ L11LLL ....^.. .^.^------_____ ..______ __

three-month period but do not result from the same act or from offenses committed at the same
time, in making its determination under this division, the court initially shall determine whether

it is not in the public interest for the two or three convictions to be counted as one conviction. If
the court determines that it is not in the public interest for the two or three convictions to be
counted as one conviction, the court shall determine that the applicant is not a first offender; if
the court does not make that determination, the court shall determine that the offender is a first

offender.

(b) Determine whether criminal proceedings are pending against the applicant;

(c) If the applicant is a first offender who applies pursuant to division (A)(1) of this section,
determine whether the applicant has been rehabilitated to the satisfaction of the court;
(d) If the prosecutor has filed an objection in accordance with division (B) of this section,
consider the reasons against granting the application specified by the prosecutor in the objection;
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(e) Weigh the interests of the applicant in having the records pertaining to the applicant's
conviction sealed against the legitimate needs, if any, of the governrnent to maintain those

records.

(2) If the court determines, after complying with division (C)(1) of this section, that the applicant
is a first offender or the subject of a bail forfeiture, that no criminal proceeding is pending
against the applicant, and that the interests of the applicant in having the records pertaining to the
applicant's conyiction or baii forfeiture sealed are not outweighed by any legitimate
governmental needs to maintain those records, and that the rehabilitation of an applicant who is a
first offender applying pursuant to division (A)(1) of this section has been attained to the
satisfaction of the court, the court, except as provided in divisions (G) and (H) of this section,
shall order all official records pertaining to the case sealed and, except as provided in division
(F) of this section, all index references to the case deleted and, in the case of bail forfeitures,
shall dismiss the charges in the case. The proceedings in the case shall be considered not to have
occurred and the conviction or bail forfeiture of the person who is the subject of the proceedings
shall be sealed, except that upon conviction of a subsequent offense, the sealed record of prior
conviction or bail forfeiture may be cons'idered by the court in determining the sentence or other
appropriate disposition, including the relief provided for in sections 2953.31 to 2953.33 of the

Revised Code.

(3) Upon the filing of an application under this section, the applicant, unless indigent, shall pay a
fee of fifty dollars. The court shall pay thirty dollars of the fee into the state treasury. It shall pay
twenty dollars of the fee into the county general revenue fund if the sealed conviction or bail
forfeiture was pursuant to a state statute, or into the general revenue fund of the municipal
corporation involved if the sealed conviction or bail forfeiture was pursuant to a municipal

ordinance.

(D) Inspection of the sealed records included in the order may be made only by the following

persons or for the following purposes:
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the nature and character of the offense with which a person is to be charged would be affected by
virtue of the person's previously having been convicted of a crime;

(2) By the parole or probation officer of the person who is the subject of the records, for the
exclusive use of the officer in supervising the person while on parole or under a community
control sanction or a post-release control sanction, and in making inquiries and written reports as

requested by the court or adult parole authority;

(3) Upon application by the person who is the subject of the records, by the persons named in the

application; ^

(4) By a law enforcement officer who was involved in the case, for use in the officer's defense of

a civil action arising out of the officer's involvement in that case;
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(5) By a prosecuting attorney or the prosecuting attorney's assistants, to determine a defendant's

eligibility to enter a pre-trial diversion program established pursuant to section 2935.36 of the

Revised Code;

(6) By any law enforcement agency or any authorized employee of a law enforcement agency or
by the department of rehabilitation and correction as part of a background investigation of a
person who applies for employment with the agency as a law enforcement officer or with the

department as a corrections officer;

(7) By any law enforcement agency or any authorized employee of a law enforcement agency,
for the purposes set forth in, and in the manner provided in, section 2953.321 of the Revised

Code;

(8) By the bureau of criminal identification and investigation or any authorized employee of the
bureau for the purpose of providing information to a board or person pursuant to division (F) or

(G) of section 109.57 of the Revised Code;

(9) By the bureau of criminal identification and investigation or any authorized employee of the
bureau for the purpose of performing a criminal history records check on a person to whom a
certificate as prescribed in section 109.77 of the Revised Code is to be awarded;

(10) By the bureau of criminal identification and investigation or any authorized employee of the
bureau for the purpose of conducting a criminal records check of an individual pursuant to
division (B) of section 109.572 of the Revised Code that was requested pursuant to any of the

sections identified in division (B)(1) of that section;

(11) By the bureau of criminal identification and investigation, an authorized employee of the
bureau, a sheriff, or an authorized employee of a sheriff in connection with a criminal records

check described in section 311.41 of the Revised Code;
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purposes of determining a person's classification pursuant to Chapter 2950. of the Revised Code.

When the nature and character of the offense with which a person is to be charged would be
affected by the information, it may be used for the purpose of charging the person with an

offense.

(E) In any criminal proceeding, proof of any otherwise admissible prior conviction may be
introduced and proved, notwithstanding the fact that for any such prior conviction an order of
sealing previously was issued pursuant to sections 2953.31 to 2953.36 of the Revised Code.

(F) The person or governmental agency, office, or department that maintains sealed records
pertaining to convictions or bail forfeitures that have been sealed pursuant to this section may
maintain a manual or computerized index to the sealed records. The index shall contain only the
name of, and alphanumeric identifiers that relate to, the persons who are the subject of the sealed
records, the word "sealed," and the name of the person, agency, office, or department that has
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custody of the sealed records, and shall not contain the name of the crime committed. The index
shall be made available by the person who has custody of the sealed records only for the

purposes set forth in divisions (C), (D), and (E) of this section.

(G) Notwithstanding any provision of this section or section 2953.33 of the Revised Code that
requires otherwise, a board of education of a city; local, exempted village, or joint vocational
school district that maintains records of an individual who has been permanently excluded under
sections 3301.121 and 3313.662 of the Revised Code is permitted to maintain records regarding
a conviction that was used as the basis for the individual's permanent exclusion, regardless of a
court order to seal the record. An order issued under this section to seal the record of a
conviction does not revoke the adjudication order of the superintendent of public instruction to
permanently exclude the individual who is the subject of the sealing order. An order issued under
this section to seal the record of a conviction of an individual may be presented to a district
superintendent as evidence to support the contention that the superintendent should recommend
that the permanent exclusion of the individual who is the subject of the sealing order be revoked.
Except as otherwise authorized by this division and sections 3301.121 and 3313.662 of the
Revised Code, any school employee in possession of or having access to the sealed conviction
records of an individual that were the basis of a permanent exclusion of the individual is subject

to section 2953.35 of the Revised Code.

(H) For purposes of sections 2953.31 to 2953.36 of the Revised Code, DNA records collected in
the DNA database and fingerprints filed for record by the superintendent of the bureau of
criminal identification and investigation shall not be sealed unless the superintendent receives a
certified copy of a final court order establishing that the offender's conviction has been
overturned. For purposes of this section, a court order is not "final" if time remains for an appeal
or application for discretionary review with respect to the order.
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R.C. § 2953.52 Sealing of records after not guilty finding, dismissal of proceedings or no

bill by grand jury.

(A)(1) Any person, who is found not guilty of an offense by a jury or a court or who is the
defendant named in a dismissed complaint, indictment, or information, may apply to the court
for an order to seal the person's official records in the case. Except as provided in section
2953.61 of the Revised Code, the application may be filed at any time after the finding of not
guilty or the dismissal of the complaint, indictment, or information is entered upon the minutes
of the court or the journal, whichever entry occurs first.

(2) Any person, against whom a no bill is entered by a grand jury, may apply to the court for an
order to seal his official records in the case. Except as provided in section 2953.61 of the Revised
Code, the application may be filed at any time after the expiration of two years after the date on
which the foreperson or deputy foreperson of the grand jury reports to the court that the grand

jury has reported a no bill.

(B)(1) Upon the filing of an application pursuant to division (A) of this section, the court shall
set a date for a hearing and shall notify the prosecutor in the case of the hearing on the
application. The prosecutor may object to the granting of the application by filing an objection
with the court prior to the date set for the hearing. The prosecutor shall specify in the objection
the reasons the prosecutor believes justify a denial of the application.

(2) The court shall do each of the following, except as provided in division (B)(3) of this section:

(a)(i) Determine whether the person was found not guilty in the case, or the complaint,
indictment, or information in the case was dismissed, or a no bill was returned in the case and a
period of two years or a longer period as required by section 2953.61 of the Revised Code has
expired from the date of the report to the court of that no bill by the foreperson or deputy

foreperson of the grand jury;
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was dismissed with prejudice or without prejudice and, if it was dismissed without prejudice,
determine whether the relevant statute of limitations has expired;

(b) Deterrnine whether criminal proceedings are pending against the person;

(c) If the prosecutor has filed an objection in accordance with division (B)(1) of this section,
consider the reasons against granting the application specified by the prosecutor in the objection;
(d} Weigh the interests of the person in having the official records pertaining to the case sealed
against the legitimate needs, if any, of the government to maintain those records.

(3) If the court determines after complying with division (B)(2)(a) of this section that the person
was found not guilty in the case, that the complaint, indictment, or information in the case was
dismissed with prejudice, or that the complaint, indictment, or information in the case was

dismissed without prejudice arid tl'^at the relevant statute of limitations has expired, the court

shall issue an order to the superintendent of the bureau of criminal identification and
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investigation directing that the superintendent seal or cause to be sealed the official records in the
case consisting of DNA specimens that are in the possession of the bureau and all DNA records
and DNA profiles. The determinations and considerations described in divisions (B}(2}(b), (c),
and (d) of this section do not apply with respect to a determination of the court described in this

division.

(4) The determinations described in this division are separate from the determination described
in division (B)(3) of this section. If the court determines, after complying with division (B)(2) of
this section, that the person was found not guilty in the case, that the complaint, indictment, or
information in the case was dismissed, or that a no bill was returned in the case and that the
appropriate period of time has expired from the date of the report to the court of the no bill by the
foreperson or deputy foreperson of the grand jury; that no criminal proceedings are pending
against tlie person; and the interests of the person in having the records pertaining to the case
sealed are not outweighed by any legitimate governmental needs to maintain such records, or if
division (E)(2)(b) of section 4301.69 of the Revised Code applies, in addition to the order
required under division (B)(3) of this section, the court shall issue an order directing that all
official records pertaining to the case be sealed and that, except as provided in section 2953.53 of
the Revised Code, the proceedings in the case be deemed not to have occurred.

(5) Any DNA specimens, DNA records, and DNA profiles ordered to be sealed under this
section shall not be sealed if the person with respect to whom the order applies is otherwise
eligible to have DNA records or a DNA profile in the national DNA index system.
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R.C. § 2967.03 [Effective Unti19/28/2012] Duties and powers as to pardon, commutation,

reprieve or parole.

The adult pa'role authority may exercise its functions and duties in relation to the pardon,
commutation of sentence, or reprieve of a convict upon direction of the governor or upon its own
initiative. It may exercise its functions and duties in relation to the parole of a prisoner who is
eligible for parole upon the initiative of the head of the institution in which the prisoner is
confined or upon its own initiative. When a prisoner becomes eligible for parole, the head of the
institution in which the prisoner is confined shall notify the authority in the manner prescribed by
the authority. The authority may investigate and examine, or cause the investigation and
examination of, prisoners confined in state correctional institutions concerning their conduct in
the institutions, their mental and moral qualities and characteristics, their knowledge of a trade or
profession, their former means of livelihood, their family relationships, and any other matters
affecting their fitness to be at liberty without being a threat to society.

The authority may recommend to the governor the pardon, commutation of sentence, or reprieve
of any convict or prisoner or grant a parole to any prisoner for whom parole is authorized, if in
its judgment there is reasonable ground to believe that granting a pardon, commutation, or
reprieve to the convict or paroling the prisoner would further the interests of justice and be
consistent with the welfare and security of society. However, the authority shall not recommend
a pardon or commutation of sentence, or grant a parole to, any convict or prisoner until the
authority has complied with the applicable notice requirements of sections 2930.16 and 2967.12
of the Revised Code and until it has considered any statement made by a victim or a victim's
representative that is relevant to the convict's or prisoner's case and that was sent to the authority
pursuant to section 2930.17 of the Revised Code, any other statement made by a victim or a
victim's representative that is relevant to the convict's or prisoner's case and that was received
by the authority after it provided notice of the pendency of the action under sections 2930.16 and
2967.12 of the Revised Code, and any written statement of any person submitted to the court
pursuant to division (G) of section 2967.12 of the Revised Code. If a victim, victim's
representative, or the victim's spouse, parent, sibling, or child appears at a full board hearing of
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authority shall consider the testimony in determining whether to grant a parole. The trial judge
and prosecuting attorney of the trial court in which a person was convicted shall furnish to the
authority, at the request of the authority, a summarized statement of the facts proved at the trial
and of all other facts having reference to the propriety of recommending a pardon, commutation,
or medical release, or granting a parole, together with a recommendation for or against a pardon,
commutation, medical release, or parole, and the reasons for the recommendation. The trial
judge, the prosecuting attorney, specified law enforceirient agency members, and a representative
of the prisoner may appear at a full board hearing of the parole board and give testimony in
regard to the grant of a parole to the prisoner as authorized by section 5149.101 of the Revised
Code. All state and local officials shall furnish information to the authority, when so requested

by it in the performance of its duties.

The adult parole authority shall exercise its functions and duties in relation to the release of
prisoners who are serving a stated prison term in accordance with section 2967.28 of the Revised

Code.

Appx. 52



R.C. § 2967.04 Pardons and commutations.
(A) A pardon or commutation may be granted upon such conditions precedent or subsequent as
the governor may impose, which conditions shall be stated in the warrant. Such pardon or
commutation shall not take effect until the conditions so imposed are accepted by the convict or
prisoner so pardoned or having his sentence commuted, and his acceptance is indorsed upon the
warrant, signed by him, and attested by one witness. Such witness shall go before the clerk of the
court of common pleas in whose office the sentence is recorded and prove the signature of the
convict. The clerk shall thereupon record the warrant, indorsement, and proof in the journal of
the court, which record, or a duly certified transcript thereof, shall be evidence of such pardon or
comrnutation, the conditions thereof, and the acceptance of the conditions.

(B) An unconditional pardon relieves the person to whom it is granted of all disabilities arising
out of the conviction or convictions from which it is granted. For purposes of this section,
"unconditional pardon" includes a conditional pardon with respect to which all conditions have

been performed or have transpired.
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R.C. § 2967.06 Form of warrants of pardon and commutation.

Warrants of pardon and commutation shall be issued in triplicate, one to be given to the convict,
one to be filed with the clerk of the court of common pleas in whose office the sentence is
recorded, and one to be filed with the head of the institution in which the convict was confined,

in case he was confined.

All warrants of pardon, whether conditional or otherwise, shall be recorded by said clerk and the
officer of the institution with whom such warrants and copies are filed, in a book provided for
that purpose, which record shall include the indorsements on such warrants. A copy of such a
warrant with all indorsements, certified by said clerk under seal, shall be received in evidence as
proof of the facts set forth in such copy with indorsements.
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R:C. § 2967.07 Written applications for pardon, commutation of sentence, or reprieve.

All applications for pardon, commutation of sentence, or reprieve shall be made in writing to the
adult pa^ole authority. Upon the filing of such application, or when directed by the governor in
any case, a thorough investigation into the propriety of granting a pardon, commutation, or
reprieve shall be made by the authority, which shall report in writing to the governor a brief
statement of the facts in the case, together with the recommendation of the authority for or
against the granting of a pardon, commutation, or reprieve, the grounds therefor and the records

or minutes relating to the case.
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R.C. § 2967.12 Notice of pendency of pardon, commutation, or parole sent to prosecutor

and court.

(A) Except as provided in division (G) of this section, at least three weeks before the adult parole
authority recommends any pardon or commutation of sentence, or grants any parole, the
authority shall provide a notice of the pendency of the pardon, commutation, or parole, setting
forth the name of the person on whose behalf it is made, the offense of which the person was
convicted or to which the person pleaded guilty, the time of conviction or the guilty plea, and the
term of the person's sentence, to the prosecuting attorney and the judge of the court of common
pleas of the county in which the indictment against the person was found. If there is more than
one judge of that court of common pleas, the authority shall provide the notice to the presiding
judge. The department of rehabilitation and correction may utilize electronic means to provide
this notice. The department of rehabilitation and correction, at the same time that it provides the
notice to the prosecuting attorney and judge under this division, also shall post on the database it
maintains pursuant to section 5120.66 of the Revised Code the offender's name and all of the
information specified in division (A)(1)(c)(iii) of that section.

(B) If a request for notification has been made pursuant to section 2930.16 of the Revised Code,
the office of victim services or the adult parole authority also shall provide notice to the victim or
the victim's representative at least three weeks prior to recommending any pardon or
commutation of sentence for, or granting any parole to, the person. The notice shall include the
information required by division (A) of this section and may be provided by telephone or
through electronic means. The notice also shall inform the victim or the victim's representative
that the victim or representative may send a written statement relative to the victimization and
the pending action to the adult parole authority and that, if the authority receives any written
statement prior to recommending a pardon or commutation or granting a parole for a person, the
authority will consider the statement before it recommends a pardon or commutation or grants a
parole. If the person is being considered for parole, the notice shall inform the victim or the
victim's representative that a full board hearing of the parole board may be held and that the
victim or victim's representative may contact the office of victims' services for further
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violating section 2903.01 or 2903.02 of the Revised Code, the notice shall inform the victim of
that offense, the victim's representative, or a member of the victim's immediate family that the
victim, the victim's representative, and the victim's immediate family have the right to give
testimony at a full board hearing of the parole board and that the victim or victim's
representative may contact the office of victims' services for further information. As used in this
division, "the victim's immediate family" means the mother, father, spouse, sibling, or child of

the victim.

(C) When notice of the pendency of any pardon, commutation of sentence, or parole has been
provided to a judge or prosecutor or posted on the database as required in division (A) of this
section and a hearing on the pardon, commutation, or parole is continued to a date certain, the
authority shall provide notice of the further consideration of the pardon, commutation, or parole
at least three weeks before the further consideration. The notice .of the further consideration shall
be provided to the proper judge and prosecuting attorney at least three weeks before the further
consideration, and may be provided using electronic means, and, if the initial notice was posted
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on the database as provided in division (A) of this section, the notice of the further consideration
shall be posted on the database at least three weeks before the further consideration. When notice
of the pendency of any pardon, commutation, or parole has been given as provided in division
(B) of this section and the hearing on it is continued to a date certain, the authority shall give
notice of the further consideration to the victim or the victim's representative in accordance with

section 2930.03 of the Revised Code.
(D) In case of an application for the pardon or commutation of sentence of a person sentenced to
capital punishment, the governor may modify the requirements of notification and publication if
there is not sufficient time for compliance with the requirements before the date fixed for the

execution of sentence.

(E) If an ofFender is serving a prison term imposed under division (A)(3), (B)(1)(a), (b), or (c),
(B)(2)(a), (b), or (c), or (B)(3)(a), (b), (c), or (d) of section 2971.03 of the Revised Code and if
the parole board terminates its control over the offender's service of that term pursuant to section
2971.04 of the Revised Code, the parole board immediately shall provide written notice of its
termination of control or the transfer of control to the entities and persons specified in section

2971.04 of the Revised Code.

(F) The failure of the adult parole authority to comply with the notice or posting provisions of
division (A), (B), or (C) of this section or the failure of the parole board to comply with the
notice provisions of division (E) of this section do not give any rights or any grounds for appeal
or post-conviction relief to the person serving the sentence.

(G) Divisions (A), (B), and (C) of this section do not apply to any release of a person that is of
the type described in division (B)(2)(b) of section 5120.031 of the Revised Code.

(H) In addition to and independent of the right of a victim to make a statement as described in
division (A) of this section or pursuant to section 2930.17 of the Revised Code or to otherwise
make a statement, the authority for a judge or prosecuting attorney to furnish statements and
information, make recommendations, and give testimony as described in division (A) of this
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statement at a full parole board hearing pursuant to section 5149.101 of the Revised Code, and
any other right or duty of a person to present information or make a statement, any person may
send to the adult parole authority at any time prior to the authority's recommending a pardon or
commutation or granting a parole for the offender a written statement relative to the offense and

the pending action.
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O.A.C. 5120:1-1-15 Pardon, reprieve and commutation of sentence.

(A) All applications for pardon, reprieve or commutation of sentence shall be made in writing to

the parole board.

(B) When an application for a pardon, reprieve or commutation of sentence is filed with the
parole board, the parole board shall conduct such investigation as is necessary and make a
recommendation to the governor. A hearing may be held at the discretion of the parole board
prior to making a recommendation to the governor. Such hearing if held, shall be before at least a

majority of the members of the parole board.

(C) Prior to any hearing held to consider pardon, reprieve or commutation of sentence, notice of
such hearing shall be provided to the prosecuting attorney and the judge of the court of common
pleas of the county in which the indictment against the applicant was found within required
timeframes specified in section 2967.12 of the Revised Code, and, if required by section 2967.12
of the Revised Code, to the victim or victim's representative. Where there is more than one judge
of the court of common pleas, the notice shall be provided to the presiding judge. The
department of rehabilitation and correction may utilize ordinary mail or electronic means to
provide this notice. The adult parole authority or the office of victim's services shall provide
notice of hearings to qualified victims or victim's representatives. The adult parole authority may
provide notice to victims or victim's representatives by ordinary mail or electronic means. The
office of victim's services may provide notice to victims or victim's representatives by ordinary

mail, telephone, or through electronic means.
(D) Such notice shall contain the following:

(1) The name of the applicant;

(2) The crime for which the applicant was convicted;

(3) The date of conviction;

(4) The term of sentence.

(E) In the event the hearing is continued, notice of such continuance and the date of the
continued hearing shall be provided within required timeframes specified in section 2967.12 of
the Revised Code. The department of rehabilitation and correction may utilize ordinary mail or
electronic means to provide this notice. The adult parole authority or the office of victim's
services shall provide notice of continued hearings to qualified victims or victim's
representatives. The adult parole authority may provide notice to victims or victim's
representatives by ordinary mail or electronic means. The office of victim's services may provide
notice to victims by ordinary mail, telephone, or through electronic means.

(F) The recommendation of the parole board for or against pardon, reprieve, or commutation of
sentence shall be forwarded to the governor, together with a brief statement of the facts, the
grounds for such recommendation, and the record or minutes of the case.
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(G) The decision of the parole board to recommend for or against pardon, reprieve or
commutation of sentence shall be within its sole discretion and shall not be subject to

administrative review.

(H) If the parole board receives an application for pardon, commutation or reprieve for a person
for whom executive clemency was denied within two years from the date the denial was issued.
by the governor, the parole board shall review the application to determine whether it contains
any significant new information that was not and could not have been presented in the earlier
application. If the application contains no such new information, the parole board shall return the
application to the applicant. The parole board shall inform the applicant of the date on which the
applicant may reapply for consideration.

(I) The parole board shall consider a case for pardon or commutation only upon the application
of the convicted person or his counsel or at the direction of the governor.
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