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STATEMENT OF THE FACTS

On January 22, 2007, Montoya Boykin filed a pardon application with the Ohio Parole

~ Board (hereafter OPB) requesting a pardon for four convictions. (Record, Case No.: CA-25845,
16. Joint Stipulation of Filing (May 20, 2011).) These convictions were a 1992 receiving stolen
property convicﬁon in Summit County Common Pleas Court, two first-degree misdemeanor theft
charges in Akron Municipal Court that occurred in 1991 and 1996, and a 1990 theft conviction in
Cuyahoga Common Pleas Court.*

On June 26, 2007, the OPB conducted a clemency hearing to consider the pardon request.
It issued a report to the governor unanimously recommending that the governor érant Appellant
Boykin’s pardon request. (Appendix, hereafter Appx., 34.)

Governor Ted Strickland granted a full énd unconditional pardon to Appellant Boykin on
November 23, 2009. (Appx. 33.) The governor determined that “Montoya Boykin has
demonstrated that she has been rehabilitated and has assumed the responsibilities of citizenship.”
(Appx. 33.) The governor then “direct[ed] that the conviction of Montoya Boykin for the crimes
of Theft and Receiving Stolen Property be pardoned.” (Appx. 33.)

Upon receiving the governor’s pardon, Appellant Boykin filed a motion in the Akron
Municipal Court on June 22, 2010, to seal her two pardoned misdemeanor convictions. (Record,
Case No.: 91CRB7522, 7. Motion to Seal Criminal Record filed (June 22, 2010).) Oh February
14, 2011, the trial court denied Ms. Boykin’s motion to seél her pardoned convictions. (Appx.
20.) The court conclucied that while “a criminal record may prevent Defendant from pursuing
some activities or employment it does not overcome the State’s significant interest in keeping

records [public] of a repeat offender, who demonstrated a disregard of the law.” (Appx. 31.)

! The Cuyahoga County theft conviction is not at issue in this appeal.



On June 23, 2010, Appellant Boykin filed a motion in the Summit County Common Pleas
Court to seal her pardoned receiving stolen property éonviction. (Record, Case No.: 1992-03-
0635, 17. Motion to Seal Criminal Record (June 23, 2010).) The State of Ohio filed no response
to the motion. The trial court conducted no hearing. On December 10, 2010, the trial court
denied the motion to seal stating that the governor had pardoned Appellant Boykin’s convictions
“for reasons unknown to this Court,” and finding that her conviction was “technically eligible for
sealing.” (Appx. 32.) The trial court then concluded that the State’s interests in maintaining the
conﬁction in the public record outweighed Ms. Boykin’s interest in having her pardoned
conviction sealed. (Appx. 32.)

Ms. Boykin timely appealed the decisions from both courts to the Ninth District Court of
Appeals. The court of appeals consolidated the cases on May 27, 2011. (Record, Case No.: CA-
25752, 23. Journal Entry (May 27, 2011).) In a 2-1 decision on March 30, 2012, the Ninth
District affirmed, concluding that a trial court may exercise its authority to seal a pardoned
conviction through é judicial sealing, but a pardon does ﬁot require that the pardoned conviction
be séaled. (Appx. 16.) The dissenting judge found that ;‘to give full effect” to the pardon, a
pardoned conviction must be sealed. (Appx. 19.)

On April 12, 2012, Ms. Boykin filed a Motion to Certify Conflict arguing that the Ninth
District Court of Appeals’ decision was in conflict with Sz‘qte v. Cope, 111 Ohio App.3d 309, 676
N.E.2d 141 (1% Dist. 1996). The court of appeals certified the conflict on July'5, 2012. (Appx. 5.)
This Court determined on September 5, 2012 that a conflict existed and ordered the parties to
brief the issue “[w]hether a pardon conclusively entitles the recipient to have her pardoned

convictions sealed.” (Appx. 2.)



Ms. Boykin also filed a jurisdictional memorandum with this Court on May 9, 2012.
(Record, Case No.: 2012-0808, Appellant Montoya L. Bbykin's Memorandum in Support of
Jurisdiction (May 9, 2012).) This Court accepted that appeal on September 5, 2012. (Appx. 1.)

This Court consolidated both cases for appeal. (Appx. 1.)



ARGUMENT

PROPOSITION OF LAW: A pardon conclusively entitles the recipient to-have her
pardoned convictions sealed.

Monfoya Boykin filed her pardon application with the OPB on January 22, 2007, seeking
a pardon of three theft convictions and one receiving stolen property conviction. (Appx. 37.) She
appéared before the OPB on June 26, 2007. (Appx. 37.) After areview of her application, and
her testimony at the hearing, the OPB issued a report to former Governor Strickland
unanimously recommending that she recei\}e a pardon. (Appx. 44.) Strickland agreed with the
board, and on November 23, 2009, pardoned Ms. Boykin’s convictions. (Appx. 33.)

Armed with the governor’s pardon, Ms. Boykin sought to have her pardoned convictions
sealed. Ms. Boykin took this step to alleviate the collateral consequences that attended her
pardoned convictions. Speciﬁcally she needed the sealing to assist her with employment
opportunities. (Appx. 42.) As courts have recognized, “[a] pardon without expungement isnota
pardon.” State v. Cope, 111 Ohio App.3d 309, 312, 676 N.E.2d 141 (1% Dist. 1996), quoting
Com. v. C.S., Com. v. C.S., 534 A.2d 1053, 1054 (Pa. 1987); State v. Boykin, 9" Dist. No. 25752,
25845, 2012-Ohio-1381 920, (March 30, 2012) (Belfance, J., dissenting).

The trial courts refused to seal Appellant Boykin’s pardoned convictions. They
questioned the grant of the pardon in the first instance, dissected the pardon process, and
determined that the government’s interest in maintaining the pardoned convictions as a public
record outweighed Appellant Boykin’s privacy interests. (Appx. 20-32.)

The trial courts’ analysis invaded the governor’s exclusive constitutional authority to
grant pardons pursuant to Section 11, Article III, of the Ohio Constitution. The governor

determined that Appellant Boykin had been rehabilitated and deserved a pardon of her



convictions. (Appx. 33.) To allow a trial court to reexamine this decision through the sealing
process is improper and unconstitutional. This Court shou&d hold that once the governor has
issued a pardon, the trial court should automatiéally syeal that pardoned conviction.
I. THE HISTORY OF PARDONS IN OHIO LAW
For over a century, this Court has recognized that the term pardon covers both the

113

conviction and sentence of the pardoned offense. In 1883, this Court stated, “‘a pardon reaches
both the punishment prescribed for the offense and the guilt of the offender.”” Knapp v. Thomas,
39 Ohio St. 377, 381, 48 Am.Rep. 462 (1883), quoting Ex parte Garland, 71 U.S. 333, 380, 32
How. Pr. 241, 18 L.Ed. 366 (1866). This Court further opined that a pardon “is, in effect, a
reversal of the judgment, a verdict of acquittal, and a judgment of discharge thereon, to this
extent, that there is a complete estoppel of record against further punishment pursuant to such
conviction.” Id. Two years later in State ex rel. Atty. Gen. v. Peters, 43 Ohio St. 629, 650, 4 N.E.
81 (1885), this Court stated that “a full énd absolute pardon releases the offender from the entire
punishment prescribed for his offense, and from all the disabilities consequent on his
conviction.” |

Thirteen years after the Peters decision, this Court added substance to the definition of a
pardon. In State v. Martin, 59 Ohio St. 212, 52 NE 188 (1898), it addressed the question of
whether a court could consider a pardoned conviction in determining if the pardoned person was
a habitual criminal. This Court held “[i]f imprisonment for a felony is terminated by an
unconditional pardon it is not [to] be regarded as one of the two former imprisonments for [a]
felony required by section 7388-11, Revised Statutes, to place the accused in the category of

habitual criminals.” Id. at syllabus. This Court reached this conclusion because it recognized that

the first conviction was “obliterated,” because it was pardoned. Id. at 218.



This Court’s decision in Martin also made clear that a pardon is not confined to the
punishment of the offense, but also includes the “obliteration”‘ of guilt related to the underlying
conviction. In the legal analysis in Martin, this Court rejected a case standing for the proposition
that a pardon only reaches punishment and not guilt, stating the “case of Mount v.
Commenwealth, 2 Duvall, 93, has not been accepted as a correct statement of the law.” State v. ‘
Martin, 59 Ohio St. at 218. That case, Mou‘nt v. Campbell, 63 Ky. 93, 1865 WL 2274 (Ky. 1865),
determined a pardon “relieved the convict of the entire penalty incurred by the offense pardoned,
and nothing else or more.” |

In 1940, this Court reaffirmed that a pardon under the Ohio Constitution “purges away all
guilt and leaves the recipient from a legal standpoint, in the same condition as if the crime had
never been committed.” State ex rel. Gordon v. Zangerle, 136 Ohio St. 371,376, 26 N.E.2d 190
(1940). Similarly, in 1978, this Court reiterated the definition from State ex rel. Atty. Gen. v.
Peters, 43 Ohio St. 629, 650, 4 N.E. 81 (1885), that a “full and absolute pardon releases the
offender from the entire punishment thelaw prescribed for his offense, and from all the
disabilities consequent on his conviction.” State v. Morris, 55 Ohio St.2d 101, 105, 378 N.E.2d
708 (1978). It then further explained, “[i]n other words, “a full pardon not only results in a
remission of the punishment and guilt, but also a remission of the crime itself. Id.

This Court stated again in State ex rel. Maurer v. Sheward, 71 Ohio St.3d 513, 520-521,
644 N.E.2d 369 (1994), that a “‘full and absolute pardon releases the offender from the entire
punishment prescribed for his offense, and from all the disabilities consequent on his |
conviction,”” quoting State ex rel. Atty. Gen. v. Peters, 43 Ohio St. 629, 650, 4 N.E. 81 (1885’).

The legislature has adopted this same definition. R.C. §2967.04(B) states, “[a]n unconditional



pardon relieves the person to whom it is granted of all disabilities arising out of the conviction or
convictions from which it is granted.”.

The court of appeals below ignored this Court’s long-standing definition of a pardon
when it held that Appéllant Boykin’s pardon did not entitle her to have those pardoned
convictions sealed. The court opined that a pardon operates only as a “remission of pénalty” but
“does not eradicate the fact of the underlying conduct.” State v. Boykin at  12. (Appx. 14.) To
support its conclusion the court relied on Knapp v. Thomas, 39 Ohio St. 377, 381, 48 Am.Rep.
462 (1883). In interpreting Knapp, the court of appeals reasoned as follows:

Context is key to understanding the Court’s explanation in Knapp,

which Boykin cites in support of her assignment of error. A careful

reading of the Court’s vlanguage, however, leads to the conclusion

that a pardoned individual is “a new man” insofar as the restoration

of compétency and the further imposition of punishment are

concerned. See id. A pardon, so understood, does not wipe away

all traces of the criminal case.
State of Ohio v. Montoya Boykin, City of Akron v. Montoya Boykin, 9" Dist. Nos. 25752, 25845,
2012-Ohio-1381, 710. (Appx. 13-14.) The court of appeals’ interprefation of Knapp is simply
incorrect and is contrary to a century of this Court;s case law that_ finds a pardon reaches the
punishment and the conviction. See e.g. State v. Morris, 55 Ohio St.2d at 105, 378 N.E.2d 708;
State ex rel. Maurer v. Sheward, 71 Ohio St.3d at 520, 644 N.E.2d 369.

Rather than citing the relevant case law from this Court, the court of appeals referred to a
list of cases from other jurisdictions that have held that pardons in their states do not require the

sealing of the convictions. Id at q 13. A careful reading of those cases reveals that those courts



‘.have determined a pardon has a different meaning under their particular constitﬁtions.

| Specifically, unlike Ohio, which recognizes that a pardon opérates to remit guilt, (State v.
Morris, 55 Ohio St.2d at 105), the cited opinions find that a pardon does not remove the
conviction. U.S. v. Noonan, 906 F.2d 952, 960 (3rd Cir. 1990) (A presidential pardon does not
eliminate conviction); R.J. L. v. State, 887 So.2d 1268, 1280 (Fla. 2004) (“While a pardon
removes the legal consequences of a crime, it does not remove the histofical fact that the
conviction occurred; a pardon does not mean the conviction is gone.”); State v. Blanchard, 100
S.W.3d 226, 228 (Tenn.App. 2002) (A “pardon does not obliterate the fact of the commission of
the crime and conviction thereof.”); State v. Aguirre, 73 Wash. App.682, 690, 871 P.2d 616, 620
(Wash.App. 1994) (A pardon “merely forgives the individual for the crime committed.”) State v.
Skinner, 632 A.2d 82, 85 (Del. 1993) (A “pardon does not erase guilt.”); State v. Bachman, 675
S.W.2d 41, 51 (Mo.App. 1984)(A pardon obliterates the conviction but not the fact of
conviction.); Commonwealth v. Vickey, 381 Mass. 762, 770, 412 N.E.2d 877, 882 (Mass. 1980)
(A pardon does not wipe out guilt); Pebple v. Glisson, 69 111.2d 502, 506, 372 N.E.2d 669, 670
(Ill. 1978) ( A pardon provides official forgiveness but does not expunge the record.).

The decisions in these cases rest on the fact that since the pardon does not reach the guilt
of the offense, the pardoned conviction should not be sealed. However, it is noteworthy that one
of the decisions cited by the court of appeals recognizes that if the pardon reaches guilt, the
applicant is eligible to have the pardoned conviction expunged. R.J L, 887 So.2d at 1281.

Ohio law is unequivocal. A full and absolute pardon operates as a remission of the crime
itself and places the offender in the same position "as if the crime had never occurred." State ex
rel. Gordon v. Zangerle, 136 Ohio St. at 376. To give meaning to this definition, a court sealing

must accompany the pardon.



II. MANDATORY SEALING GIVES FULL EFEECT TO THE PARDON

The current pardon process does not result in the pardoned conviction being sealed. Once
,the governor grants a pardon, he is required to send the warrant of pardon to the clerk of courts
wheré the ’COIlViCﬁOI’l occurred. R.C. §2967.06. The clerk must file and record th'e‘ pardon. R.C. .
§2967.06. The statutory provision requires no further action by the court. The pardoned
convictions remain in the public record, and anyone conducting a public record search will be
able to access the pardoned convictions. Furthér, unless the searching party examines the court
ﬁIe, or reviews the docket, he will not even know that the governor has pafdoned the conviction.

Allowing the pardoned conviction to remain in the public record undermines the impact
of the granted pardon. Specifically, the pafdon will ﬁot release the offender from “all disabilities
consequent on his conviction.” Maurer at 520-521; R.C. § 2967.04(B). An estimated 1.9 million
Ohioans, nearly 16 percent of the residents of this state, have a felony or misdemeanor
conviction. McCarty, Criminal Records Keeping Millions of Ohioans Jobless, Dayton Daily
News (June 25, 2011) Al. These Ohioans suffer real and lasting consequences from their
convictions, including difficulty finding employment, locating housing and being eligible for
public benefits.® As Justice Lundberg Stratton noted in her concurring opinion in Cleveland Hts.
v. Lewis, 129‘Ohio St. 3d 389, 395, 2011-Ohio-2673, 953 N.E.2d 278, § 34 (2011), “[g]one are
the days when a misdemeanor conviction resulted in little or no real collateral consequences.
Rather, the collateral consequences resulting from a misdemeanor conviction today are real and
significant.”

To give full effect to a gubernatorial pardon so it releases the offender from “all

disabilities consequent on his conviction,” the trial court must seal the pardoned conviction. This

% Fora thorough analysis of the collateral consequences ex-offenders face, see Merit Brief of Amici Curiae,
Advocates for Basic Legal Equality, et al., in support of Appellant Montoya Boykin.



sealing must be automatic. To allow the trial court to have any discretion to seal encrbaches on
the governor’s exclusive constitutional authority to issue a pardon.

This court has determinéd a couft’é role once the governor has issued a pardon, and that
role is very limited. As a general matter, “the Governor's exercise of discretion in using the
clemency power is not subject to judicial review.” State ex rel. Maurer v. Sheward (1994), 71
Ohio St. 3d 513, 518, 546, 644 N.E.2d 369, This court further explained in Knapp v. Thomas, 39
Ohio St. 377, 391, 48 Am.Rep. 462 (1883),

any attempt of the courts to interfere with the governor in the

exercise of the pardoning power, would be manifest usurpation of

authority. The nature of our government forbids it. The long

| con‘;est as to the rightful authority of government is in some

respects ended. In our national and state constitutions the powers

of the three branches of government, the legislative, the executive,

and the judicial, are clearly defined and limited, and the important

truth is at length understood, that each can best preserve the

jurisdiction and power confided to it, by carefully abstaining from

all interference with the rightful authority of the others.
Accord Ohio»AduZt Parole Authority, et al. v. Eugene Woodard, 523 U.S. 272, 280, 118
S.Ct.1244, 140 L.Ed.2d 387(1998), quoting Connecticut Bd. of Pardons v. Dumschat (1981), 452
U.S. 458, 101 S.Ct. 2460, 69 L.Ed.2d 158 (1981). ("[P]ardon and commutation decisions have

not traditionally been the business of courts; as such, they are rarely, if ever, appropriate subjects

for judicial review.")

10



While a court may not review the governor’s subétantive pardon decision, it may
-déferminé whether the governor, in issuing bthe pardon, compiied with the limitations contained
in the Ohio Constitution. State ex rel. Maurer v. Sheward (1994), 71 Ohio St. 3d 513, 519-21,
644 N.E;Zd 369. The Ohio Constitution imposes three limits on the governor’s pardon power:
1) the pardon must be granted after convicﬁon; 2) the pardon may not be granted for treason or
impeaéhment; and 3) the pardon applicant must comply with all application requirements.
Section 11, Article ITI, Ohio Constitution. This Court has defined the third limitation as a
“procedural safeguard” to allay any concern that the “[g]overnor might grant pardons without
thorough consideration or might be too easily iﬁﬂuenced by pdlitical factors to grant or deny

clemency for reasons other than the merits of an inmate's claim.” Id.

There is no question in this case that the governor fully complied with the
constitutional limitations placed on his pardon power. He granted the pardon after conviction,
the éonvictions did not involve treason or impeachment, and Appellant Boykin complied with all
applicatién requirements imposed by Ohio law. She filed her application with the OPB and the

OPB recommended the pardon grant to the governor. R.C. §2967.03; 0.A.C. 5120:1-1-15.

-

(Appx. 52, 58) Given that the governor’s pardon complied with the Ohio constitution, it was a
valid exercise of his exclusive constitutional authority, and the trial court should be required to

honor that decision.

Further, to require a trial court to seal a pardoned conviction in no way intrudes on the
functioning of the judicial branch. As this Court stated in State v. Bodyke, 126 Ohio St. 3d 266,
277, 933 N.E.2d 753, § 48 (2010), “the Constitution permits each branch to have some influence
over the other branches in the development of the law.” Id. (citations omitted). This

understanding of the separation of powers doctrine reflects, “our government is composed of

11



equal branches that must work collectively toward a common cause.” State v. Bodyke, 126 Ohio
St. 3d at 277, 48.

Sealing the governor’s pardon is a perfect example of the interdependence discussed in
Bodkye. When the governor issues the pardon, he has determined that the applicant is
rehabilitated and deserving of a second/ chance. The trial court’s sealing of that pardoned
conviction simply gives full éffect to the governor’s decision to pardon. There is nothing in the
mandatory sealing process tlvlatwould “impede the function of the judicial branch.” See Woods v.
Telb, 89 Ohio St.3d 504, 512, 733 N.E.2d 1103 (2000). (Adult Parole Authority’s discretion to

manage post-release control did not violate court’s ability to impose sentence.).

III. A LEGISLATIVE MECHANISM FOR SEALING PARDONED CONVICTIONS IS

UNNECESSARY :

The court of appeals below concluded that the general assembly needs to provide a
statutory mechanism to seal a pardoned conviction. Stafe of Ohio v. Montoya Boykz'r‘z; City of
Akron v. Montoya Boykin, 9™ Dist. Nos. 25752, 25845, 2012-Ohio-1381, §14. Similarly, the 1o
District Court of Appeals recently relied on the lack of a legislative enactment to deny a request
to seal a pardoned conviction. State v. Radcliff, __ Ohio App. __, 2Ql2-0hio-4732, L
N.E2d 952 (10th Dist.). It concluded, “if a pardon truly rendered the defeﬁdant innocent as
if the crime were never committed, the General Assembly should have included pardons with the
other innocence-based reasons for expungement contained in R.C. 2953.52.” Id. This Court need
not defer to the legislature to find that a trial court must automatically seal the pardoned
conviction.

The trial court does not need legislative authority to seal a pardoned conviction. This

power to seal stems from the inherent powers of the court.
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The difference between the‘ jurisdiction of courts and their inherent
powers is too important to ‘be ‘,overlooked. In constitutional
governments, their jurisdiction is conferred by the provisions of the
coﬁstitutions and of statutes enacted in the exercise of legislaﬁve
authority. That, however, is not true with respect to such powers
as are necessary to the orderly and efficient exercise of
jurisdiction. Such powers, from both their nature and their ancient
exercise, must be regarded as inherent. They do not depend upon
express constitutional grant, nof in any sense upon the legislative

will, * % *

When constitutional governments were established upon this
continent there was general familiarity with the course of judicial
proceedings in the administration of the common law. This power
had long been exercised by courts as inherent. It was within every
conception of a judicial court. * * *
State ex rel. Johnson v. Taulbee, 66 Ohio St. 2d 417, 421-422, 423 N.E.2d 80 (1981), quoting
Hale v. The State, 55 Ohio St. 210, 213-214, 45 N.E. 199 (1896) (Emphasis in original).

This Court already has recognized that a judicial sealing remedy exists in Ohio absent
legislative authorization. In Pepper Pike v. Doe, 66 Ohio St.2d 374, 421 N.E. 1303 (1981),
paragraph one of the syllabus (1981), this Court concluded that a court had the authority to seal
“records in a criminal case where the charges are dismissed with prejudice prior to trial by the
party initiating the proceedings.” Prior to the Pepper Pike decision, the statutory sealing scheme

did not provide a mechanism to seal a dismissal. As this court recognized, the trial court did not
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néed statntoryauthority to seal the dismissal. The trial court alieady possessed the inherent
power to seal. Id. This is equally ti'ue for a trial court faced iivith sealing a pardoned conviction.
“Pepper Pike permits a trial court to seal absent a specific statute allowing the remedy. See
Pepper Pike, 66 Ohio St.2d at 376-77. |

This Court acknowledged in Pepper Pike that for a judicial sealing there must be a
balancing of interesis to determine if sealing is appropriate. This balancing “weighs the privacy
interest of the defendant against the government's legitimate need to maintain records of criminal
proceedings.” Peppér Pike v. Doe, 66 Ohio St.2d at 374, paragraph two of the syllabus. The
sealing statutes require a similar balancing, directing the trial court to “[w]eigh the interests of
the person in having the official records pertaining to the case sealed against the legitimate
needs, if any, of the government to maintain those records.” R.C.2953.32 (O)(1)(d) (Sealing
statute for convictions); R.C. §2953.52(B)(2)(d) (Sealing statute for dismissals).

In both the Pepper Pike case (judicial sealing of a dismissal) and the sealing statutes, the
trial court is asked to determine the government’s interest in maintaining the records against the
privacy interests of the applicant. For both remedies, the trial court examines for the first time the
government’s interest in keeping the record public.

By contrast, when governor pardons a convii:tion, the governor has‘ decided the |
government’s interest requires a par_don, and the decision eliminates any need the government
has in keeping the record public. That decision is definitive on the question. “[T]he governor acts
in his official character, and represents the sovereignty of the state.” Work v. Corrington, 34
Ohio St. 64, 77, 32 Am.Rep. 345 (1877), quoting Taylor v. Tainter, 83 U.S. 366, 370, 16 Wall.
366, 21 L.Ed. 287 (1872). As chief executive, “[t]he supreme executive power of the state” is

“yested in the governor.” Ohio Constitution, Article ITI, Section 5. A pardon necessarily

14



determines that the pardon applicant’s interest in privacy must outweigh the govemment’é
interest in maintaining a record of the pardoned conviction. |

The govemor’s;conclusion that the applicant’s privacy interest outweighs the
government’s interest in keeping the conviction a public record does not preclude the trial court’
and the prosecuting attorney from a role in the process. The pardon process allows both to offer
an opinion on the propriety of the pardon. Anyone seeking a pardon must file an application with
the OPB, and the OPB mu‘st conduct an investigation. R.C. § 2967.07. This investigation requires
the OPB to solicit the opinion of the victim, the trial court and the prosecufor on the épplicant’s
fitness to be pardoned. ‘R.C. § 2967.Q3§ OAC 5120-1-15. See State ex rel Maurer v. Sheward
(1994), 71 Ohio St. 3d St.3d 513, 530, 644 N.E.2d 369 (1994), fn.7. The victim, prosecutor and
judge may appear at any pardon hearing. R.C. §2967.03; R.C. §2967.12(A) & (B). The OPB
only will issue a favorable recommendaﬁon to the governor “if in its judgment there is
reasonable ground to believe that granting a pardon, commutation, medical release, or reprieve to
the convict or paroling the prisoner would further the interests of justice and be consistent with
the welfare and security of society.” R.C. § 2967.03. (Emphasis added.)

The governor’s pardon comes at the conclusion of this comprehensive process. His
consideration of the pardon includes the opinion of all of the parties involved in the case.
Nevertheless, once he issues the pardon, any interest the government has in the record remaining
public ends. The trial court should not be allowed to reexamine this issue and to second-guess
the governor’s deliberate and informed decision to pardon.

Further, the recipient of a pardon has a great privacy interest in having the pardoned
conviction sealed. This Court discussed the privacy issue that surrounds the sealing process in

State ex rel. Cincinnati Enquirer v. Winkler, 101 Ohio St.3d 382, 805 N.E.2d 1094 (2004). In
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| Winkler, the Cincinnati Enquirer had requested access to records sealed by the expungement

statute.’In denying the request, the Court stated:
The defendant’s right to privacy takes into account the(public
policy’of providing a second chance to crimiﬁal defendants who
have been found not guilty. (Citation omitted.) The only function
of this statute is to allow a court, after baiaﬁcing the public and
private interests, to limit the life of a paﬁicular record. The
public’s ability to attend a criminal trial is not hindered. The
media’s right to report on the court proceedings is not diminished.
The statute does not restrict the media’s right to publish truthful
information relating to the criminal proceedings that have been
sealed. In addition, the public had a right of access to any court
record before, during and for a period of time after the criminal
trial. In fact, the public’s access to the records is unrestricted until
a decision is made to seal records. The statute ensures fairness by
balancing the competing concerns of the public’s right to know and
the defendant’s right to keep certain information private.

Id. at 9 10-11.

‘The Winkler analysis is applicable to pardoned convictions. The public has unrestricted
access to the criminal record up until the time the govémor issues the pardon and the trial court
seals the pardoned conviction. The trial court’s sealing of the pardoned conviction provides a
“second chance” to the pardoned applicant. See State ex rel. }Cincinnati Enquirer v. Winkler, 101

Ohio St.3d at § 10. It “releases” the offender from the entire punishment prescribed for his
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offense, and from all the disabilities consequent on his conviction.” State ex rel. Maurer V.
Sheward, 71 Ohio Sf,3d at 520, 644 N.E.2d 369 (1994).
IV. - THE DANGER OF DISCRETIONARY SEALING
~ Granting the trial cburt discretion to seal a pardoned conviction intrudes on the
governor’s constitutional right to issue a pardon and undermines the effect of the pardon.
Appellant Boykin’s case is a perfect example of the constitutional dangers inherent in giving trial
courts the discretion to seal the pardoned conviction.
The Summit County Common Pleas court issued its sealing decision on December 10,

2010. The court denied the sealing request without hearing ahd without any lodged objection by
the State of Ohio. It concluded |

The Défendant"s prior criminal history is lengthy. However, for

reasons unknown to this Court, convictions dating from 1987

through 1996 were pardoned by Governor Strickland. Therefore,

the Defendant is technically eligible for sealing. However, in light

of the Defendant’s propensity for theft, the Court finds that the

interests of the State in maintaining this conviction outweigh the

interest of the Defendant in having her case sealed.
(Appx. 32.)

The trial court’s decision fails to accord any respect to the governor’s pardon decision. In

fact, the decision questions the governor’s pardon by stating that that for “reasons unknown to
the court” the governor pardoned the conviction. The governor’s reasons for granting clemency

are beyond the constitutional reach of the court. State ex rel. Maurer v. Sheward, 71 Ohio St.3d

at 520-21.
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Because the common pleas court failed to recognize the impact of the pardon, it
determined anew the govérnment’s interest in maintaining a reéord of the conviction. It did this
without a hearing and any objection frorh the State of Ohio that the pardoned conviction should
réniain public. Without any evidence, the couft pointed to Appellant Boykin’s “propensity for
theft” to deny the sealing. This conclusion fails to recognize that the pardon placed Appellant
Boykin “in the same éondition as if the érime had never been committed,” State ex rel. Gordon v.
Zangerle, 136 Ohio St. 371, 376. The convictions no longer existed so the trial court could not
rely on them as a reason to deny the sealiﬁg. The court’s reference to her “propené.ity for theft”
is directly contrary to the governor’s conclusion that “Montoya Boykin has demonstrated that
she has been rehabilitated and has assumed the responsibilities of citizenship.” (Appx. 33)) |

The governor’s pafdon received similar adverse treatment by the Akron Municipal Court.
The municipal court engaged in a weighing process that gave no weight to the govemor’s
decision. It too decided that the government’s interests in the pardoned conviction remaining
public outweighed Appellant Boykin’s interest in sealing. Like the common pleas court, the
municipal court relied on the existence of Appellant Boykin’s convictions to justify its decision.
(Appx. 29-31.) When the governor pardoned those convictions, in effectv he “obliterated” them.
See State v. Martin, 59 Ohio St. at 218,212, 218, 52 N.E. 1788 (1898). This did not factor into the
court’s calculus. Moreovér, the municipal court took an additioﬁal step in its analysis. The court
evaluated the pardon process by examining the evidence Appellant Boykin submitted to the Ohio

“Parole Board and governor as part of her application process. (Appx. 29-30.)
The municipal court overstepped its role, and directly interfered with the governor’s

exclusive constitutional authority to consider all of the evidence and issue a pardon. Its disregard

of the governor’s decision is most apparent in one section of its decision.
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The Court has duly noted the significant ch‘ang}es that Defendant
has made ih her life over an extended period of time. The
Defendant has demonstrated that she made diligent aﬁd concerted
efforts to reform her conduct and to improve her life. The Court
has taken note of these positive developments and has weighed
them carefully in arriving at its decision. It is commendable that
she is now pursuing a degree in hqpes of helping others. Yet, all of
the positive changes do not erase the fact that Defendént’s criminal
history is lengthy. It demonstrates a clear pattern of disregard of
the law for fhe rights of others.

(Appx. 30.)

The municipal court’s concluSion stands in stark contrast to the governor’s conclusion
that “Montoya Boykin has demonstrated that she has been rehabilitated and has assumed the
responsibiiities of citizenship.” (Appx. 33.)

Allowing trial courts the discretion to seal pardoned convictions, invites those courts to
do exactly what happened in this case. A trial court will feel free to question the governor’s
pardon decision and the entire pardon process. It will allow the courts to treat the convictions as
if no pardon had ever occurred. As this Court stated in Knapp v. T homas, 39 Ohio St. 377, 393,
48 Am Rep. 462 (1883), the “idea that the most solemn acts of the Chief Executive of the state
may be so treated, is not to be tolerated for a moment.”

-V. CONCLUSION

This Court has long acknowledged the important role the pardon plays in our state:
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We recognize that the pardoning power conferred on the Governor by the

Ohio Constitution is essential to ensure justice in particular cases. Indeed,

as Alexander Hamilton stated in The Federalist No. 74 (Cooke Ed.1961)

500-501, in support of the broad clemency power conferred on the

President by Section 2, Article II of the United States Constitution:

"Humanity and good policy conspire to dictate, that the benign prerogative

of pardoning should be as little as possible fettered or embarrassed. The

criminal code of every country partakes so much of necessafy severity,

that without an easy access to exceptions in favor of unfortunate guilt,

justice would wear a countenance too sanguinary and cruel.”
State ex rel. Maurer v. Sheward, 71 Ohio St.3d 513, 526, 644 N.E.2d 369 (1994).

To give the pardon its full and intended effect, a trial court must seal a pardoned
conviction. The trial court should have no discretion in that sealing process. The sealing must be
automatic to ensure the “interests of justice.” See R.C. §2967.03.

Appellant Boykin requests that this Court reverse the decision of the Ninth District Court
/—\ vy

JOANN
Counsel gf ecord Appellant Boykin

of Appeals.
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Montoya L. Boykin

Upon consideration of the jurisdictional memoranda filed in this case, the court
accepts the appeal.

It is ordered that the clerk shall issue an order for the transmittal of the record
from the Court of Appeals for Summit County. ‘

Tt is further ordered by the court, sua sponte, that this cause is consolidated with
Supreme Court Case No. 2012-1216, State of Ohio,City of Akron v. Montoya Boykin, and
that the briefing in Case Nos. 2012-0808 and 2012-1216 shall be consolidated. The
parties shall file two originals of each of the briefs permitted under S.Ct. Prac. R. 6.2-6.4
and include both case numbers on the cover page of the briefs. The parties shall
otherwise comply with the requirements of S.Ct. Prac. R. 6.1-6.4.

(Summit County Court of Appeals; Nos. 25752 and 25845)
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Acting Chief Justice

Appx. 1



| | EILED
The Supreme (et of Ghio s 05200

CLERK OF COURT

SUPREME COURT OF GHIO

. 2

State of Ohio, $ Case No. 20121216
City of Akron

: 5 ENTRY

§
Montoya Boykin §§
%

This cause is pending before the court on the certification of a conflict by the
“Court of Appeals for Summit County. On review of the order certifying a conflict, it is
determined that a conflict exists. The parties are to brief the issue stated at page 2 of the

court of appeals’ Judgment Entry filed July 5, 2012, as follows:

«“{hether a pardon conclusively entitles the recipient to have her pardoned

convictions sealed?”

It is ordered by the court that the clerk shall issue an order for the transmittal of
the record from the Court of Appeals for Summit County.

Tt is ordered by the court, sua sponte, that this cause is consolidated with Supreme
Court Case No. 2012-0808, State of Ohio, City of Akron v. Montoya L. Boykin, and that
the briefing in Case Nos. 2012-1216 and 2012-0808 shall be consolidated. The parties
shall file two originals of each of the briefs permitted under S.Ct. Prac. R. 6.2-6.4 and
o 1 3o hoth case numbers on the cover page of the briefs. The parties shall otherwise
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comply with the requirements of S.Ct. Prac. R. 6.1-6.4.
(Summit County Court of Appeals; Nos. 25752 and 25845)
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Case No. 25752

On Appeal from the Summit
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NOTICE OF CERTIFIED CONFLICT

Appellailt, MONTOYA L. BOYKIN, hereby gives notice that the Court of

Appeals, Ninth Judicial District, Summit County, Ohio, has certified its decision in this

case to be in conflict with the First District Court of Appeals® decision in State v. Cope,
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111 Ohio App.3d 309, 676 N.E.2d 141 (1% Dist. 1996). The Ninth District Court of

Appeals has certified the following issue to this Court:

‘Whether a pardon conclusively entitles the recipient to have her
pardoned convictions sealed?

Res

AH (0037265)
ord for Appellant Boykin
The mver51ty of Akron
School of Law
150 University Avenue
Akron, Ohio 44325-2901
(330) 972-7751
Facsimile (330) 972-6326
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice of Certified Conflict was

hand dehvered 1o Michael J. Defibaugh, Assistant Prosecutmg Attorney, 161 S. High

Street, Suite 202, Akron, OH 44308 and Heaven D1Mart1no Assistant Prosecuting
Attorney, 53 University Avenue, Akron, OH 44308 on this [5 day of July, 2012.

Joann S
Counsg, of for Appellant Boykin
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Montoya Boykin has moved this Court to certify a conflict undér App. R. 25
between this Court’s March 30, 2012, judgment and the judgment of the First District
Court of Appeals in State v. Cope, 111 Ohio App.3d 309 (1st Dist.1996). The City of
Akron, appellee in C.A. No. 25845, has responae osition to the motion. The
State of Ohio, appellee in C.A. No. 25752, has not.

| Article IV, Séction 3(B)(4) of the Ohio Constitution requires this Court to certify
the record of the case to the Ohio Supreme Court whenever the “judgment * * * is in
conflict with the judgment pronounced upon the same question by any other court of

appeals in the state[.]” “[T]he alleged conflict must be on a rule of law — not facts.”

Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 596 (1993).

Ms. Boykin has proposed that a conflict exists on the following issue: “Whether

a pardon conclusively entitles the recipient to have her pardoned convictions sealed.”

Appx. 5
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Journal Entry, C.A. No. 25752, 25845
Page 2 of 2

Upon review, we find that a conflict of law exists. In Cope, the First District Court of
Appeals concluded that a trial court has the authority to seal the record of conviction of
a pérdoned offender even if the offender is not eligible for statutory expungement. The
Court noted that in that situation, “what [the offender] needed was for the trial court to
help him obtain the sealing to which he was entitled because of the pardon.” Cope, 111
Ohio App.3d at 312. The First District also quoted with approval anofher jurisdiction’s
conclusion that “‘[a] pardon without expungement is not a pardon.”” Id. at 312, quoting
Commonwealth v. C.S., 517 Pa. 89 (Pa.1987). In State v. Boykin, 9th Dist. No. 25752,
25845‘, 2012-Ohio-1381, however, this Court agreed that a trial court may exercise the
discretion to seal the conviction of é pardoned offender, but concluded that the nature of
executive pardon does not require sealing in every case. Id. atq 13.

To the extent that this Court reached a different conclusion from the First District
Court of Appeals regarding the exercise of a trial court’s authority to seal the record of a
pardoned offender, those decisions are in conflict. Accordingly, Ms. Boykin’s motion is
granted, and this Court certifies the following issue to the Supreme Court of Ohio
pursuant to App.R. 25:

Whether a pardon conclusively entitles the recipient to have her
pardoned convictions sealed?

Kt

Judge

Concurs:
Dickinson, J.

Dissents:
Belfance, P.J.
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' This discretionary appeal involves a substantial constitutional question anda

question of public or great general interest.
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Dated: March 30,2012

CARR, Judge.
{91} Appeliant, Montoya Boykin, appea.ls‘ orders of the Summit County Court of

Common Pleas and  Akron Municipal Court that denied her motions to seal the record of her

convictions, We affirm.
L
{42} In 1992, Boykin pled guilty fo one count of receiving stolen property in a case

originating in the Summit County Court of Common Pleas. She moved to seal her record in

Appx. 9'



1996 and 2000 and the trial court demed both motions. In 1996 she pled no contest 10 and was

conv1cted of two counts of theft by the Akron Mumclpal Court. In 2009, Governor Ted .

-Strlckland pardoned Boykm for these three offenses. Boykm moved both courts to seal her

urts were requ1red to exercise thelr mherent judicial authonty to .

pealed. This Court

Arecord argumg that the trlal co

do so by vntue of the pardon. Both monons were demed and Boykin ap

conso‘lidated the appeals for oral argument and decision.

IL

ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED BY DENYING APPELLANT BOYKIN’S
MOTION TO SEAL HER PARDONED CONVICTIONS ' ‘

{ﬁ[S} Boykin’s assugnment of errer is that the trial courts erred by denying her motions

to eeal her records. Spec:tﬁcally, she has argued that the existence of the executlve pardon

required the trial court to dosoasan exercise of its mherent Judchal pOWEerSs.

JUDICIAL EXPUNGEMENT

{ﬁ[d-} Underlymg Ms. Boykm 5 argument is the assumption that a trial court has the

inherent aumorlty to seal crimmal mcords when the defcnuant has been p“rdoned even when the

defendant is not ehglble under the relevant statute ThlS is not, however, a foregone conclusmn,'

| nor is 1t an insignificant issue in thls case. Boykm concedes that she is s not eligible t0 have her
records sealed under the relevant statutes. If the trial courts did not have the authonty to seal her.

 records from some other source, then cur inqniry need g(')‘ no further.
HS} A ﬁret offender may move to have the record of co.nviction of eligible offenses
' Sealed under RC 2953.32 See aZso R.C. 2953.36. (describing the convictions that preclude

seahng) R.C. 2953.52 also perrmts the official record of a cr1m1nal case to be sealed if the

*etumed ano bill. Apart ﬁom

defendant was acqultted, the case was d1srmssed ora grand jury I

Appx. 10



- Supreme Court considered whether

.charges agamst her were dismissed with prejudice before trial. Id. at p

: statutory authorization. Id at 377, The Court conclude

circumstances

ciiminal record, but that a record so expunged

2953.52(A), for example, this Court held that

these statutes, a record of conviction may be sealed only “where such unusual and exceptional

circumstances make it appropriate to exercise jlirisdicti,on over the matter[.]” Pepper Pike v.

Doe, 66 Ohio St.2d 374 (1981), paragraph two of the syllabus. 'In'l Pep-per‘Pike, the Ohio

the case record of a defendant could be sealed when the

aragraph one of:the
syllabus Because the predecessor of the current statutes only provided for expungement of a

conviction, the Court eonstdered whether trial courts had authority to grant expungement without

d that trial courts have the mherent
art from the statutes when justified by “unusual and excepttonal

» founded on constitutional guarantees of the right to pr.tvacy. Id The Court

authonty to expunge records ap.

emphasized, however, that this judicial power should not be exercised as a matter of course:

Again, this is the excep’aonal case, and should not be construed to be a carte
dant acqmtted of criminal charges in Ohio courts.

* Dblanche for every defen
Typically, the public interest in retaining records of triminal proceedings, and
making them available for legitimate purposes, outweighs any privacy interest the

defendant may. assert

Id., citing Chase 2 Kzng, 567 Pa.Super. 498 (1979). The Court also concluded that exercise of

this discretionary power should, for purposes of consmency,

“Wlll remain an historical event » avatla‘ole for

inspectidn and use as prov1ded in the expungement statute then in place. Id at 378

{46} Pepper Pike has not been broadly applied. Before the enactment of R.C.

trial courts d1d not have the authonty to expunge

the records of inletduals who had been acquitted of the charges agamst them. See State V.

Stadler, 14 Ohio App.3d 10, 11 (9th Dist.1983). Other oourts concluded that Jud1c1al

expungement was not ay vailable fo defendants who had been conv1cted of a crime but were

Appx. 11
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ineligible for statutery ekpungement. See State v. Netter, 64 Ohio App.3d 322, 325-326 (4th

DISt 1989) State v. Weber, 19. Ohio App. 3d 214, 217-21'8‘(131 DistL1984); State v. Moore, 31

' Oth App 3d 225, 227 (8th Dlst 1986) See also State V. ,szcer, lst Dist. No. C- 040637 040638

2005- Oh10-4302 912 (“Pnor to the passage of R.C. 2953.52, expungement was an eqmtable

4remedy reserved for extraordmary cases in Whlch the defendan t was not only acqmtted bnt also

factually exonerated.”). In other words, courts concluded that “[w]here there has been a

c‘onvicﬁon, only statutory expungement is aVallable ” State v. Davidson, 10th Dist. No. 02AP-

665, 2003*Oh10-1448 ﬁ[ 15

{1[7} Nonetheless, “the ]ud1c1a1 power to grant an expungement request still exists,‘ * %

* [but] it is lnmte.d to cases where the accused has been acquitted or exonerated in some way and

protectlon of the accused’s privacy. interest is paramount to- prevent injustice.”' State v.

Chzavermz 6th Dist. No." L-00- 1306 2001 WL 256104 *2 (Mar 16 2001) Despite the

enactment of R.C. 2953 32 ‘and 2953, 52 exer01se of judlc1a1 authonty 1o expunge records is

warranted in exoeptional cases:

[w]hzle it may be argued that it 1s mappropnate for courts to supersede legislative
¢ legisiature has specifically

judgment by granting Jud1c1al expungement wnere th

removed statutory expungement as a remedy, it is in such situations where the
judicial expungement remedy may well be most appropriate. Judicial
expungement is 2 constitutional remedy, and it is elementary that although the

-~ legislature has freedom to provide greater protections, it has no au thonty to place
limits on nghts guaranteed under the Constitution. - :

(Emphasis in orlgmal) Inre Applzcaz‘zon to Seal Record of No Bill, 131 Ohio App.3d 399, 403

(3d Dlst 1999) It th refore stands to reason that, the hrmtauons of R.C. 2953.32

expungement in situations in

notw1thstand1ng, a trial court has the authority to grant judicial

which an executlve pardon is at issue.
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EFFECT OF PARDON

{48} Given that trial courts have the authonty to grant. _]UdlCIal expungement when a

pardon is at issue, the question remains whether the nature of the exeoutive pardon itself requ1res
them to do so in every case. We conclude that it does not.

{99} The Ohio Constltutlon gives the governor “power, after conviction to’ ‘grant

reprieves, commutatlons, and pardons * * * upon such condmons as the govemor may ﬂ:unk

_properf.]” Ohio Constitution, Article 1L, Section 11. A “pardon” is deﬁned as “the remission of

'penalty by the governor in accordance with the power vested in the govemor by the

» R.C 2967 OI(B) It “relieves the person to whom it is granted of all dlsabxhtles
d” R.C. 2967. 04(B) The

constztutlon
arising out of the conviction or convictions from Whlch it is grante

recipient ofa pardon is, therefore, relieved of the disabilities imposed by R. C 2961 Ol(A)(l) and _

is no longer “incompetent to be an elector or juror or to hold an office of honar, trust, or proﬁt ”

R.C. 2961.01(A)2).

{410} Noting that a pardon restores the civil rights of the reclplent the OhJo Supreme

P

Court has described the effect of pardons:

SRS # ~annnt

“In contemplatlon of law it so far blots out the offense, that afterwards it cannot
revent the assertion of his legal nghts It gives him a new

be imputed to "him to p
. credit and capacity, and rehabilitates him to. that extent in his former position”,
and hence its effect “is to make the offender a new man.” It is, in effect, a

reversal of the judgment, a verdict of acqmttal and a judgment of discharge
thereon, to this extent, that there is a complete estoppel of record against further

punishment pursuant to such conv1ct10n

(Internal citations omitted.) Knapp v. Thomas, 39 Oth St 371, 381 (1883). Context is key to

‘ understandmg the Court’s explanatlon in Knapp, which Boykin: cites in support of her

' ass1gnment of error. A careful reading of the Court’s language, however, leads to the conclusion

that a pmdoned individual is “a new man” insofar as the restoration of competency and the
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* further imposition of punishment are concerned. See id. A pardon, so understood, does not wipe

away all traces of the criminal case.
‘{ﬁ{ll} Current laws support this conclusion. For example R.C. 2961.01(A)(2j provtdes:

fa person who under d1v1sron (A)(l) of this section is
or or-juror or to hold an office of honer, trust, or profit
ileges so forfeited under division (A)(1) of this section, -
from the costs of a conviction in. this

[tihe full pardon 0
" incompetent to be an elect
restores the rights and privi
but a pardon shall not release the person

state, unless 50 speczﬁed

(Emphas1s added) RC 2961.01 does not prov1de that a pardon restores the recipient;s

competency under R.C. 2961 01(B) to “olrculate or serve as a Wltness for the s1gn1ng of any

declaration of candldacy and pet1t10n voter reg1strat10n apphcatron or nommatmg, unttatlve

referendum or recall petition, » although such a person may be. restored by operation of R. C

2967 16(C). 2010 Ohio Atty Gen.Ops. No. 2010 002, 2010 WL 292684 *¥2. A pardon does not

automatlcally remove the reclptent’s disability with respect to carrymg a concealed Weapon See

R.C. 2923 14(C) (requmng an mchvzdual to petmon the court of comimon pleas for the removal

of the disability, reciting “any partlal or condmonal pardon granted” as well as “facts showing

 the applicant to be a fit subject for rehef[.]”)._

€haamns 3 3 £
L

{912} Consistent WIth the deﬁnition of a pardon as “remission o
R.C. 2967. Ol(C) it is dlso apparent that an executwe pardon does not eradicate the fact of the
Desprte a pardon, for example the character of an offense may be relevant

44 Ohio St. 98, 117 (1886)

" underlying conduct.

for purposes of employment See State ex rel. Atty Gen. v. Hawkins,

(“Whatever the theory of the law may be as to the effect of a pardon it cannot work such moral

hanges as to warrant the assemon that a pardoned convrct is just as rehable as one who has

constantly‘ maintained the character of a good cr,ttzen ”) An attorney who has been 1ndeﬁmtely

suspended from practicing law is not automatically entitled to reinstatement when the underlying
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o Amnocent as if he had never commltted the offense,”

offense has been pardoned See In re Bustamanfe 100 Ohio St.3d 39 2003 Oh10—4828 T 3-5 |

(requ:iririg an attorney to complete the prerequisites for reinstatement that had been set by the

e Court of Ohio notwifhstandin"g a presidential pardon.). A pardoned offense may be

' Supreme
~ considered in subsequent prosecutions. Carlesi v. New York, 233 Ij.S.,Sl 59 (1914). Although

a conviction is not generally adrmssrble in Oh’lO to 1mpeaeh a wrtness, it may be

evidence of
Evid. R 609(C)

admr’cted if the witness subsequently commrtted certain crimes.
{1[13} If it is to be maintained that “in the eye of the law, [a pardoned] offender is as

» these examples of collateral consequences

that remam after a pardon lead us to agree with one commentator, who has observed that in that

case' “the eye31ght of the law is very ba ” Williston Does. a Pardon Blot Out Guilt?, 28

Harv.L.Rev. 647, 648 (1918) quotmg Ex Parte Garland 71 U.S. 333 (1 866) We conclude,

therefore, that a pardon does not eonclusrvely entitle the reerprent to have the record sealed. Thrs

'conCIUSion is in aecord with the majority of courts that have considered the questlon See US. v.

Noonan, 906 F.2d 952 960 (3d Cir.1990); RJ.L. v. Staz‘e 887 So.2d 1268 (F1a.2004); State v.

Blanchard, 100 S.W.3d 226, 228 (Temn. App 2002), State v. Aguzrre 73 Wash.App. 682, 690

State v. Bachman, 675 S.W.2d 41,

(Wash App 1994); State v. Skznner, 632 A2d 82 (Del 1993)

52 (Mo.App.l984); Commonwealfh v. Vickey, 381 Mass. 762, 771 (Mass. 1980), People V..

Glzsson, 69 T1L.2d 502, 506 (111.1978).

{14} We recogmze that a rmnonty of courts that have addressed the issue disagree. See

State v. Cope, 111 Ohio App.3d 309_ (1st Dist.1996); State v,- Bergman, 558 N.E.2d 1111, 1114

(Ind.App.1990); Commonwealth v. C.5., 517 Pa. 89, 92 (P2.1987). Nonetheless, we conclude

that this result is correct. In Ohio, the legislature has not provided for sealing records of a
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'pardoned md1v1dual by statute Some other Junsdictions have done so. See RJ.L., 887 Se.2d at

1279 fnd. In this respect, we must defer to the leglslatlve process.
~ CONCLUSION |

{ﬁ[lS} A pardon ‘undér Article 1, Sectlon ll of the Ohio Constitution does not '

utoma’ncally enutle the recipient of the pardon to have the record of convmtlon sealed, A trial

court may exercise its authonty to order Judlclal expungement but, as the Ohlo Supreme Court

concluded in Pepper Pike, thls guthority should not be exer01sed as a’ matter of course, but

“Where such unusual and exceptlonal circumstances riake it appropnate to exercise jurisdiction

_over. the matter[.]” Pepper Pike, 66 Ohio St.2d 374 at paragraph two of the syllabus In this

case, Boykin’s motions to seal .her record relied exclusively-on ber posmon that she was entitled

- to relief by vn'tue of the pardon and the record on appeal does not contain evidence beyond that

argument. Consequently, consideration of whether. her motlons should have been granted under

the analysis set forth above is prer.nature and this Court takes no position in that respect. .

o
{416} Boykin’s assignment of error is overruled, and the judgments of the Summit

"‘ . £ o]
(&9

County Court of Common Pleas and the Akron Mumc1p 1
Judgments affirmed.

_There were reasonable grounds for this appeal

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas and Akron Mummpal Court, County of Summ1t State of Ohio, to carry this judgment into
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. execution. A certified copy of this journal entry shall constitute the mandate, pursuant to App.R.

27.

Imnjediately upon the ﬁhng hereof, tl:us document shall constitute the Joumal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

" period for review shall begin- to run. AppR. 22(C) The Clerk of the Court of - Appeals is

' insrrxicted to mail a notice of entry of this judgment to the partles and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant :
DONNAT CARE
FOR THE COURT
DICKINSON, J.
CONCURS.
" BELFANCE,P.T.
DISSENTING.

(17} 1 respectfuﬂy dissent. The questxon presented to this Court is Whether a person

who has recerved a full and uncondmonal pardon for certain offenses is entltled to have the

. pubhc records of those convictions sealed.

{18} As an{mmal matter, and as discussed by majority, I agree that the trial court has

inherent authority to order the sealing. See Pepper Pike v. Doe, 66 Ohio St.2d 374, 377-378

(1981).
{ﬂ[19} Even prlor to the existence of statutory sealing prov131ons,
tated that:

the Supreme Court of

Ohio d1scussed the effect and breadth of an unconditional pardon. Ithass
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- a pardon reaches both the pumshment prescribed for the offense and the guilt of
the offender. It obliterates, in legal - contemplation, - the offense itself. In
 contemplation of law it so far blots out the offense, that afterwards it cannot be

- imputed to him to prevent the assertion of his legal nghts It gives him a' new .

 credit and capac1ty, and rehabilitates him to that extent in his former position and
ct, a reversal of -

hence its effect is o make the offender a new man. It is, in. effe
the judgment, a verdict of acquittal, and & judgment ‘of discharge thereon, to- this
extent, that there is a complete’ estoppel of record agamst further punishment

, pursuant to such conviction.

(Intemal quotanons and citations omrtted) Knapp vy, Thomas; 39- Oth St 377, 381 (1883). The

legal effect of a pardon is grounded upon the Supreme Court 5 recognmon of the executrve S

.consututlonal authorlty to make a pardon. See Ohlo Constltutlon, Article III, Secnon 11, The

Ohio Supreme Court has more recently re1terated the principle that a full pardon has the effect of

removmg both the pumshment and gullt of the offender. In State ex rel. Gordon . Zangerle

136 Ohio St. 371 (1940) it stated “Ia].full pardon purges away all guilt and leaves the recipient

_' from a legal standpoint, in the same- cond1t10n as if the crime had never been comrmtted » Id at

- 376.. 'If a full pardon leaves a person from a legal standpomt as if the crime had never been

committed, and-obliterates the offense itseIf it is difficult to envision how a public document .

that contains the 1mposrt1on of guilt could appropnate]y reinain in the public domain.

ﬁ[20} In exammlng wnetner sealing i approp ate sub uent to a full and

uncond1t10na1 pardon, I find the reasomng and analysis of the First District’s State v. Cope 111

- Ohio App. 3d 309 (1st Dist. 1996) to be very 10g1ca1 and persuas1ve As noted m Cope, R.C.

| 2967 04(B) prov1des that “[aln unconditional pardon relieves the person to whom itis granted of

all dlsablhtles ansmg out of the conviction or convictions from Wthh it'is granted (Emphasis
added) See Cope at 3 11 While the majority concludes that a pardon reheves a person of only

those dlsablhtles m’lposed by R.C. 2961.01(A)(1), R.C. 2967. 04(B) does: not reference RC

rd “al]” to mean

2961.01(A)(1), nor does it include Hmitin‘g 1anguage. T would interpret the wo
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- jnst that, éll .disabiliﬁes. 1 tnink any reasonable person would agree tnat ‘having a conviction be
part of public reeord for all to see i.s‘a. disability. Moreover,'I do not ﬁnd the_majority’-s
recitation of actions that persons granted ‘pardons must take to restore themselves to full
competency tobe a co:npelhng argument in support of its posmon The fact that someonehas to
take action to receive the full benefits of the pardon does not nece351tate the conclusion that the
person is not entitled to those benefits. Thus, in my view, it is Jogical that sealing the pubhc
records of a _convietion. would go hand in hand with a full and uinconditional pardon. As the
' _' Court in Cope stated, “[a]\ par'do'n Withont eXpungement is not a pardon.” (Internal quotations
and citation ormtted) Cope at 312 F urthermore even though a public court record might be
'sealed it does not mean that is destroyed See, - eg, Pepper Pike, 66 Oth St. Zd at 378
(“[E]xpungement does not 11tera11y.obhterate the cnnnnal record * * ¥ [as] [t]he sealed record of -
the case may be inspected by any law- enforcement authority or prosecutor to aid in the decision -

t0 ﬁle charges on any subsequent offenses involving the defendant.”). |
{921} Accordingly, the only. way to give full effect to the ‘broad language of Supreme

" Court precedent and the statute, and thus the pardon itself, is to order the se‘aling.of the records of

1< n“

a person who has received a full and unconditional pardon. Thus, I respectfully dissent
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IN THE MUNICIPAL COURT OF AKRON
SUMMIT COUNTY, OHIO '

CASE NO.: 87 CRB 05482

CITY OF AKRON, )
) 91 CRB 07522
Plaintiff, g 96 CRB 14102
VS. ) '
, )
. MONTOYA L. BOYKIN, ;
Defendant. ) JUDGE McCARTY
ORDER

.'This matter came before the Court upon Defendant’s Motion to Seal filed on Julj/ 6,
2010. The City of Akron filed a response to‘ Defendant’s Motion to Seal on July 8, 2010.
Subsequently, both Defendant and the City of Akron filed addenda to tﬁeir original Motions. A
second Hearing ‘Was held on September 1, 2010. At that time, the Court granted leave to
Defendant leave until September 7, 2010 and the City of Akron leave until Septémber J1'3, 2010

to file any amendments or supplements to their original Motion to Seal and Response. The Court

has reviewed both parties’ filings as well as the case file. For the reasons that follow,

Defendant’s Motion to Seal is hereby DENIED.

In order to rule on Defendant’s Motion to Seal, it is necessary for the Court to examine
Defendant’s criminal record. In 1987, Defendant pled ;trﬁilty to a charge of Petit Theft, a
mlsdemeanor of the first degree in the Akron Municipal Court Defendant was further held in
contempt of court in 1988 for failure to pay fines and court costs associated with that case. On

March 8, 1991, Defendant was convicted of another charge of Petit Theft in the Cuyahoga

' Case No. 87 CRB 05482, Akron Municipal Court. ‘
- Appx. 20
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.County Court of Common Pleas.” Defendant again pléd guilty to a charge of Petit Theft in the

Akron Municipal Court on Augusf 7,1991.3  On April 23, 1992, Defendant pled guﬂty to one

count of Receiving Stolen Property in the Summit County Court of Common Pléas, a felony of

the 4" Degree.” Defendant was again convicted of Petit Theft on December 13, 1996.° On

'February 23, 1998, The Akron Municipal COU.l't found Defendant to be in contempt for failure to

pay fines and costs associated with the 1996 conviction of Petit Theft. Additionally, Defendant

was convicted of Disorderly Conduct, a minor misdemeanor, on March 23, 2007.5

In 1999, Defendant applied for a pardon with the Ohio Adult Parole Board. The Court

notes that in her application, Defendant did not request that the 1987 Petit Theft conviction be
pardoned and did not inform the Parole Board of the contempt charges arising from that case.’

Defendant also failed to inform the Ohio Adult Parole Board of the 1998 contempt charges for

failure to pay fines and costs arising from the 1996 Petit Theft conviction. Furthermore,

Defendant failed to disclose her 2007 conviction of Disorderly Conduct to the Ohio Adult Parole

Board at the time of the initial application for pardon. 8 The Ohio Adult Parole Board, after

conducting a review of Defendant’s record, recommended that the Defendant receive a pardon.

oranted Defendant a full and

~ o~

On November 23, 2009, former Ohio

unconditional Warrant of Pardon. ‘Speciﬁcaﬂy, the language contained in the Warrant of Pardon

2 Case No. CR-91-261705-A, Cuyahoga County Court of Common Pleas. Although initially charged with a Felony
Theft and Possession of Criminal Tools, Defendant entered a guilty plea to the reduced charge of Theft, a
misdemeanor of the first degree. The remaining charges were dismissed.

3 Case No. 91 CRB 07522, Akron Municipal Court. ,

4 Case No. CR-1992-03-0635, Summit County Court of Common Pleas.

5 Case No. 96 CRB 14102, Akron Municipal Court.

6 Case No. 07 CRB 02414, Akron Municipal Court. ,
7 The Court does note that the September 28, 2007 Clemency Report does list this conviction as part of Defendant’s

prior record. See September 27, 2007 Clemency Report attached to Defendant’s Supplemental Addendum filed on
September 3, 2010. This conviction is not listed among the offenses for which Defendant requested clemency. See
Ohio Parole Board Application for Executive Clemency attached to Defendant’s Supplemental Addendum filed on

September 3, 2010.
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states that Defendant was “convicted of three courﬁs of the crime of Theft and one cdunt of
Receiving Stoleh Property” in the Cuyahoga Couﬁty Common Pleas Coﬁrt, Akron Municipal
Court and the Summit County Common Pleas Court.” The document goes on to state that
Defendant’s “conviction for the crimgs of Theft and Receiving Stolen Property are to »Be

pardoned”. The language of the Warrant of Pardon does not seem to extend to either the 1987

conviction of Petit Theft or the 2007 conviction of Disorderly Conduct. "

Defendant originally filed a Motion to Seal on June 22, 2010. In her first Motion to Seal,

Defendant requested that the Court seal Defendant’s convictions of Theft in case numbers 91-

CRB-07522 and 96-CRB-14102. On June 28, 2010, Defendant filed an Amended‘Motion to

Seal Criminal Record. In that Motion, Defendant requested that the Court seal Defendant’s Theft -

conviction in case number 87-CV-05482 along with the two previously referenced cases. -

Defendant filed an Application for Seéling of Convictions with the Court on July 7, 2010. In her

Application, Defendant requests to seal the convictions for the éases numbered 87-CRB-05482,

91-CRB-07522, and 96-CRB-14102. Although Defendant initially requested that case number

, 87—CRB—05482 be included in the sealiﬁg, the Court notes that, because this case was not

413

included in the pardon, Defendant dismissed her request that this case

=~
DE scaica.

fact, the Court must now address Defendant’s Motion to Seal with respect to case 91-CRB-
07522 and case 96-CRB-14102 only. Defendant’s Motion to Seal is now limited only to the two

cases arising out of this Court that were included in the Warrant of Pardon. Accordingly, the

2007 Defendant did sent a letter to the Ohio Adult Parole Board informing it of the 2007 conviction of
d to Defendant’s Supplemental Addendum filed on September 3, 2010.
letter. .

8 On June 5,
Disorderly Conduct. See Letter attache
There is no evidence as to whether or not the Ohio Adult Parole Board received this
9 See November 23, 2009 Warrant of Pardon.
10 gee November 23, 2009 Warrant of Pardon.
" In Defendant’s Supplemental Memorandurn, Defendant co
pardoned. See Defendant’s Supplemental Memorandum filed on July 16, 2010.

12 3 !
2 gee Defendant’s Supplemental Memorandum’ filed og‘g}g%'lﬁmlo.

ncedes that the 1987 Petit Theft Conviction was not

)
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Court must now determine whether the pardon granted to Defendant entitles her to records
expunction.

In Ohio, the authority for the sealing or expungement of a criminal record exists in two

ways: one is statutory (R.C. 109.60, R.C. 2953.31 et seq., and R.C. 2953.52 et seq.) and one is

judicial. See Pepper Pike v. Doe (1981), 66 Ohio St.2d 374, 20 0.0.3d 334, 421 N.E.2d 1303.

R.C. 109.60 1s limited to the return of fingerprints and identification of a defendant, to persons

found not guilty, or to cases that are dismissed. Jd. R.C. 2953.32 allows a first offender to apply

to the sentencing court and request the sealing of the conviction record. R.C. 2953.32(A). R.C.

2053.52 allows for a person acquitted of a vcrime to make an application for sealing. R.C.

2953.52(A). The Court notes that Defendant is not requesting that her convictions be expunged

-pursuant to any of these statutes.”® Even if Defendant was requesting a sealing pursuant to

statutory means, that request could not be granted because Defendant was neither acquitted of

the charges, nor is she a first offender as defined by R.C. 2953.31 due to the 1987 conviction for
Petit Theft. See R.C. 2953.31.

Although she is not requesting expungement pursuant to statutory provisions, Defendant

is requesting that the Court employ its inherent judicial authority to assist her in obtaining relief

from the disabilities arising out of her pardoned convictions. Rel}}ing on State v. Cope, 111 Ohio

App.3d 309 (1% Dist.), Defendant argues that the pardon she received automatically entitles her

to records expunction. Defendant additionally argues that the specific facts of this case allow the

Court can use its inherent judicial power as set forth in Pepper Pike to grant Defendant’s Motion

to Seal. The Coﬁrt will address each argument in turn.

The Court must first determine whether or not the Court is compelled, by virtue of the

pardon granted to Defendant, to grant her Motion to Seal. The power to issue pardons is granted,
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to the: Govemor by Constitution of the State of Ohio and is also referenced in the Ohio Revised

Code. See R.C. 2967.01 et. seq. While it is undisputed that the Governor has the powef to grant

pardons, the complete ramification of a pardon remains unclear. This is especially true with

regards to the expungement of criminal records for a pardoned offense. R.C. 2967.04 outlines the

effect of a pardon. This statute specifically states that an unconditional pardon relieves the

person of all disabilities arising out of the conviction or convictions from which it is granted.

R.C. 2967.04(B). This statute is silent as to the effect of a pardon on the sealing of a criminal

record. The Ohio Revised Code addressed the sealing of a record of conviction in R.C. 2953.31

et. seq. However, these statutory provisions also fail to address sealing of a record relating to

pardoned convictions. Thus, the court must Jook to common law to determine what effect, if

any, the Governor’s pardon has on Defendant’s Motion to Seal.
It is not settled law in Ohio whether or not the granting of a full pardon entitles a

Defendant to a sealing of the record of conviction. In fact, only nine jurisdictions throughout the

country have addressed this specific issue directly and there is a lack of general consensus

among these jurisdictions as to whether a pardon automatically makes an individual eligible for

sealing of records. A minority of these courts has determined that a par

automatically entitled to records expunction. See State v. Bergman, 558 N.E.2d 1111, 1114

(Ind.Ct;App,1990); State v. Cope, 111 Ohio App.3d 309, 676 N.E.2d 141, 143 (1996); and

Commonwealth v. C.S., 517 Pa. 89, 534 A.2d 1053, 1054 (1987). These decisions are based on

language contained in Ex Parte Garland, where the Supreme Court stated that a full pardon

“releases the punishment and blots out the existence of guilt, so that in the eye of the law, the

offender is as innocent as if he had never committed the offense”. Ex Parte Garland(1866), 71

U.S. (4 Wall.) at 380-381, 138 LEd. 366. The Supreme Court went on to say that “A Pardon

’13 See Defendant’s Suppleinental Memorandum filed or{\ Plﬁgl('l%??OlO.
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removes penalties and disabilities and restores defendant to all his civil rights”. Id. The courts in

the minority of jurisdictions addressing the issue presently before this Court have concluded that,

based upon the language of Garland, when a person is pardoned, they are to be treated as if they

never committed the crime. RJ.L. v. State of Florida, 887 So.2d 1268, 1278-79. Because a

person is to be treated as such, a pardon would carry with it the attendant right of records

expunction. State v. Bergman, 558 N.E.2d 1111, 1114 (Ind.Ct.App. 1990).  Therefore, “a

pardon without expungement is not a pardon”. Commonwealth v. C.S., 517 Pa. 89, 534 A2d

1053, 1054 (1987). However, the majority of courts addressing this issue have not reached to

this same conclusion.

Six out of the nine jurisdictions that examined this issue have held that a pardoned

individual is not entitled to records expunction because the pardon does not blot out the existence

of guilt and does not have the effect of eliminating the fact of the conviction.  See State V.

Skinner, 632 A.2d 82, 87 (Del.1993); People v. Glisson, 69 I1.2d 502, 14 MlDec. 473, 372

N.E.2d 669, 671 (1978); Commonwealth v. Vz'ckey,'381 Mass. 762, 412 M.E.2d 877, 883 (1980);

State v. Bachman, 675 S.W.Zd 41, 52 (Mo.Ct.App. 1984); State v. Blanchard, 100 S.W.3d 226,
228 (Tenn.Crim.App.2002); and State v. Aguirre, 73 Wash ‘

These decisions are rooted on the fact that the language contained in Garland has since been

found to be dicturn and therefore, a pardon does not necessarily erase the fact that the crime

occurred or the guilt associated with it. See Harscher v. Commonwealth of Kentucky, 327

S W.3d 519 citing In Re North, 62 F.3d 1434 (D.C.Cir.1994). Because these Courts concluded

' that a pardon does not eliminate the existence of guilt, a pardoned individual is not automatically

entitled to record expunction.
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The Ohio Suprefne Court has held that a pardon “purges away all guilt and leaves the

recipient from a legal standpoint, in the same condition as if the crime had never been

committed.” State ex rel. Gordon v. Zang elle (1940), 136 Ohio St 371, 376, 16 0.0. 536, 538,

26 N.E.2d 190, 194, emphasis added. However, this case is silent as to Whether a pardon erases

the fact of the conviction itself, Purging away guilt and placing an individual, from a legal

standpoint, in the same condition as f the crime had never been committed does not change the

historical fact that the crime itself occurred. A parddn essentially restores the civil rights of an

individual and removes punishment associated with the crime; it involves forgiveness and not

necessarily forgetfulness of the act itself. For this reason, this Court concludes that the holding

in Gordon does not imply that a court is required to treat a pardoned offense as if it never

occurred; a court is merely required to treat the pardoned individual, from a legal standpoint, as

if they were never found guﬂty of the pardoned offense

After careful review of the established case law, this Court agrees with the maJonty of

courts that have ruled on this issue and finds that, absent statutory clarification, a pardon does not

automatically entitle a petitioner to a sealing of the conviction because the pardon does not have

the effect of erasing the conviction itself. Although the First

to this position, the Court notes that it is not bound by that holding. Additionally, the statutory

scheme governing sealing of records provides additional support for this conclusion. Even in

cases where the Revised Code permits an individual to seek expungement, the statute lists

several factors that a court must consider before the record can be sealed. See R.C.2953.32. The

fact that the statutes require a court to consider the unique circumstances surrounding each case

when an individual is expressly permitted to seek expun‘gement, further persuadesv the Court to
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decline to adopt a blanket rule providing for an automatic sealing of any conviction that was

pardoned.
As stated beforg, the Ohio Revised Code is silent as to how to address a case where the

applicant has received a pardon and wishes to seal the record of the conviction. Therefore, Court

must next determine whether or not it possesses the inherent authority to seal a criminal record

absent statutory authorization. The Court’s inherent authority to seal a criminal record was first

expressly recognized in City of Pepper Pike v. Doe, 66 Ohio St.2d at 377,20 0.0.3d at 335, 421

N.E.2d at 1306. Speciﬁcally the Ohio Supreme Court held that “trial courts in Ohio have

jurisdiction to order expungement and sealing of records in a criminal case where the charges

are dismissed with prejudice pﬁor fo trial by the party initiating the proceedings. Pepper Pike v.

Doe"(1981), 66 Ohio St.2d 374, 20 0.0.3d 334, 421 N.E.2d 1303, paragraph one of syllabus

(Emphasis added). Additionally, they stated that trial courts have authority to order

expungement only where such unusual and exceptional circumstances make it appropriate to

exercisé jurisdiction over the matter. Pepper Pike v. Doe (1981), 66 Ohio St.2d 374,20 0.0.3d

334, 421'N.E.2d 1303, paragraph two of the syllabus.

Pepper Pike dealt with an individual who was charged with a crime and later acquitted of
pet 1

that offense. At the time the court ruled on that case, 10 such exception for that particular

circumstance existed in the Ohio Revised Code. The holding in vPepper' Pike was later codified

inR.C. § 2953.52 et. seq. The Pepper Pike decision was formed to address the inequality that -

resulted due to the former statutory scheme. Under the former provisions of the Revised Code a

- convicted first offender could request expungement, but those who were acquitted of an offense

had no such option. City of Pepper Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d at 335, 421

N.E.2deat 1306. Pepper Pike, however, does not grant a trial court broad authority to order
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expungement whenever it deems appropriate. The rule stated in Pepper Pike has since been

limited; the inherent authority of the court may be cautiously exercised only in those instances

where the Revised Code is silent on the matter. See Bound v. Biscotti, 76 Ohio Misc.2d 6, 663

N.E.2d 1376 (Holding that the Court’s inherent judicial authority to order expungement is
limited to those situations not addressed by the statutory scheme for expungenient). See also
State v. Stadler, 14 Ohio App.3d 10, 469 N.E.2d 911, State v. Weber, 19 Ohio App.3d 214, 484

N.E.2d 207, and State v. Netter, 64 Ohio App.3d 322, 581 N.E.2d 597 (All holding that a trial

court cannot use its inherent authority to seal a conviction where the applicable statute would not

~ permit such action). The Ohio Supreme Court has made it clear that such an exception is rare.

Pepper Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d at 335, 421 N.E.2d at 1306. The court’s use

of its inherent authority would merely be an extension of the same principle of Pepper Pike,

supra, which is to only provide relief to a class of persons that are not provided for by a statute.

Bound v. Biscotti, 76 Ohio Misc.2d 6 at *10, 663 N.E.2d 1376.
Because the Ohio Revised Code does not provide guidance on the sealing of a conviction

of an applicant who has been pardoned of the offense, this Court finds the rationale that was the

to the case at hand.

=
—
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basis of the Supreme Court’s decision in Pepper Pike, supra,
Having determined that this instance is one of “unusual and exceptional circumstances” as

discussed in Pepper Pike, supra, this Court must now use the balancing test set forth in that case

to determine if expungement is proper for the Defendant. Specifically, this Court will weigh the

interest of the Defendant in her good name and right to be free from unwarranted punishment

against the legitiméte need of government to maintain records. State V. Stadler, 14 Ohid App.3d
at 11, 14 OBR at 14, 469 N.E.2d at 913 citing City of Pepper Pike v. Doe, 66 Ohio St.2d at 377,

20 0.0.3d at 335, 421 N.E.2d at 1306. An individual’s constitutionally protected right to
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privacy is the basis for a trial court to order a Judiclal expungement 1f the equities of the case

demand it. City of Pepper Pike v. Doe, 66 Ohio St.2d at 377, 20 0.0.3d at 335, 421 N. E 2d at

1306. The Court must balance this individual right of privacy against governmental interests

including the promotion of effective law enforcement, the public interest in promoting general

safety and welfare of the community, continuing investigation of a specific crime and

investigation of future criminal activity. State v. Greene, supra, 61 Ohio St.3d at 141, 573

N.E2d at113 (Moyer C.J., concurring in part and dissenting in part) See, also, State v. Grove

(1986), 29 Ohio App 3d 318, 320, 29 OBR 418, 420 505 N.E.2d 297, 299. The public's need to

know is also a relevant, legitimate governmental need which must be considered. Id. Therefore,

this Court can order Defendants’ convictions sealed only if the application of this balancing test

weighs in her favor.

In applying the balancing test outlined by the Ohio Supreme Court in Pepper Pike to the

facts of this case, it is the opinion of this Court that the equities do not weigh in favor of the

Defendant. The two cases at issue in this proceeding are not the only convictions that Defendant

has on her record. She has been convicted of theft related offenses in other jurisdictions along

with the convictions from this Jurlsaictwu The offenses occurred over the better part of a

decade. Defendant additionally was held in contempt on two different cases for failing to pay

fines and costs. The occurrence of numerous similar offenses over such a long a period of time

establishes a pattern of criminal behavior that evidences disrespect for, and disregard of, the laws

of this State.
The Court also notes that Defendant denied ever having any alcohol or substance abuse

issues in her life on the forms submitted to the Ohio Adult Parole Board. Yet, in documents

submitted to this Court, Defendant states that her criminal past is related to a conquered history
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of substance abuse. The Court sees this inconsistency as troubling. It is difficult to determine at
this juncture whether Defendant actually suffered from a substance abuse problem, in which case
she was less than candid With the Ohio Adult Parole Board.

The Court also finds troubling the fact that the Defendant did not inform the Ohio Adult
Parole Board of the two contempt charges accompanying Defendant’s 1987 ~and 1996
convictions when applying for a pardon. Given the long and consistént history the Defendant had
of criminal conduct, this Court sees the contempt charges as further evidence Qf Defendant’s
disregard for the law and unwillingness to face the consequences of her actions. In her statement |
to the Ohio Adult Parole Board, Defendant stated that she had “three misdemeanors for theft”. ™
A review of Defendant’é criminal record indicates that she actually had four convictions of Petit
Theft.  The Court also can’t ignore the fact that Defendant was additionally convicted of
Disorderly Conduct after initiating the ﬁrocess in order to obtain a pardon.

The Court has duly noted the signiﬁcant changes that Defendant has made in her life over
an extended period of time. The Defendant has demonstrated that‘ she made diligent and

concerted efforts to reform her conduct and to improve her life. The Court has taken note of

a4 M
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these positive developments and has Weighed them carefully in arriving at
commendable that she is now pursuing a degree in hopes of helping others. Yet, all of the
positive changes ‘do not erase the facf that Defendant’s crifninal history is lengthy. It
demonstrates a clear pattern of disregard of the law and for the rights of others. ‘The Ohio
Supreme Court held in Pepper Pike that “typically, the public interest in retaining records of
criminal proceedings, and making them available for legitimate purposes, outweighs any privacy
interest the defendant may assert.” City of Pepper Pike v. Doe, 66 Ohia St.2d at 377, 20 0.0.3d

at 335, 421 N.E.2d at 1306. It is true that such a record may prove to be a hindrance to the
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Defendant at present and in the futu:re The fact that a criminal record may prevent Defendant

from pursuing some activities or employment does not overcome the State’s 51gmﬁcant interest

in keepincr,records of a repeat offender, who demonstrated a disregard of the law. The Court is

confldent that if Defendant continues to make progress her criminal record, while a scar on her

good name, will not prove to be a mortal wound to it.

For the reasons stated above, Defendant’s Motion to Seal is hereby DENIED.

IT IS SO ORDERED. ’

S

—
Y

s
/ygﬁGE THOMAS

- Douglas Powley, Esq. — Chief Prosecutor, City of Akron

cc:
Joanne Sahl Esq. — Defendant’s Counsel

L]

lemental Addendum filed on September 3,2010.

" See Clemency Report attached to Defendant’s Supp
: Appx. 31
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19\0 OEC \o PHZ IN THE COURT OF COMMON PLEAS
W cOUNN COUNTY OF SUMMIT
\
' CASE NO. CR 92 03 0635
THE STATE OF OHIO ' ;
VS. )
)

| JOURNAL ENTRY
MONTOYA L. BOYKIN

THIS DAY, to-wit: The 22nd day of November, A.D., 2010, this matter is set

before the Court upon the Defendant’s Motion to Seal her record in the above
| captioned matter. 7

The Defendant’s prior criminal history is lengthy. Howcver, for reasons ‘
unknown to this Court, convictions dating from 1987 through 1996 were pardoned by'
Governor Strickland. Therefore, the Defendant is technically eligible for sealing.
However, in light of the Defendant’s prior propensity for theft, the Court finds that the
interests of the State in maintaining this conviction outweigh the interest of the
Defendant in having her case sealed.

The Defendant’s Motion to Seal is DENIED.

APPROVED:
December 7, 2010

c S cuttubin

LYNKE S. CALLAHAN, Judge for

BRENDA BURNHAM UNRUH, Judge
Court of Common Pleas
Summit County, Ohio

cc: Prosecutor Chad VanOrman/Jennie Shuki
Adult Probation Department

Defendant - CERTIFIED
Appx. 32



COPY

ARG
DANEL B HORRGAN

20090EC 10 PH 3 20

TED STRICKLAND

. GOVERNOR
1Y STATE OF OHIO

WARRANT OF PARDON

Montoya Boykin was convicted of three counts of the crime of Theft and
one count of Receiving Stolen Property and was sentenced by the
Cuyahoga County Common Pleas Court, Akron Municipal Court, and the

Summit County Common Pleas Court.

As of the date of this document Montoya Boykin has completed her
sentence. ,

After careful and diligent examination of the totality of the materials
available to me, 1 believe that Montoya Boykin has demonstrated that she
has been rehabilitated and has assumed the-responsibilities of citizenship.
A full and unconditional pardon is warranted.

By virtue of the authority vested in the Governor by the Constitution and
the laws of this state, I do hereby direet that the conviction of Montoya
Boykin for the crimes of Theft and Receiving Stolen Property be pardoned.

I signed this Warrant of Pardon on November 23, 2009, in Columbus,
Ohio

Fid Lricklend

Ted Strickland, Governor

Appx. 33
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DATE TYPED: September 19, 2007
DATE PUBLISHED: September 28, 2007

IN RE: MONTOYA L. BOYKIN -

. .STATE OF OHIO
ADULT PAROLE AUTHORITY .
COLUMETUS, OHIO

Date of Meeting: - June 26, 2007

Minutes of the SPECTAL MEETING of the
Adult Parole Authority held at 1030 Alum Creek Drive,
Columbus, Ohio 43205 on the date indicated above.

l
|
|
]
|
|
l

- B Appx. 34
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2010-07-14 22:59
Montoya Boykin
Clemency Repont

IN RE: MONTOYA L. BOYKIN (AKA: Melinda Brooks. Niesle Suges)

PARDON

SUBJECT
Theft, Thef}, Receiving Stolen Property, Theft

'CRIME, CONVICTION

DATE, PLACE OF CRIME CR261705A, 12/15/90 sn Parma, Ohswo
9107522 8/5/91 1n Akron, Ohio-

92030635  2/24/92 1n Fairlawn, Oluio
9614102 12/6/96 in Akron Ouo

‘Cuyahoga and Summit
CR261705A, 9107522, 9201893 and 9614102

COUNTY
CASE NUMBER(s)
VICTIM(s)

FILED/INDICTED CR261705A. 3/8/91 Count 1 Theft ($300 -
$5,000), Count 2 Possession of Criminal Tools

9107522 8/7/91 Theft (M-1)
92030635 2/24/92 Counts 1-4 Recerving Stolen

Propesty
9614102, 12/13/96 Theft (M-1)

PLEA CR261705A. 9/3/91 Pled guilty to amended
Count 1, Theft (less than $300), rememing count
fele}i{=e]

9107522 8/7/91 Pled guilty as charged

92030635 4/23/92 Pled guilty to one (1) coumt
Receiving Stolen Property, remaimng counts
dismissed

9614102 12/13/96 Pled guilty as charged

CR261705A  9/24/91 10 days jail suspended,

5100 fine and costs
9107522 8/7/91 30 days yail (28 days suspended),

$100 fine ($75 suspended)

92030635 4/23/92 I year ODRC, suspended to one
(1) year probation

9614102 12/13/96 60 days jail (suspended), $250 -
fine (3150 suspended)

SENTENCE

| ABpx. 35
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2010-07-14 2 3 e Boglin
- Clemency Report
IN RE: MONTOYA L, BOYKIN (AKA: Melinda Brooks, Nicole Suggs)
SUBJECT: PARDON
- CRIME, CONVICTION: Theft, Theﬁ, Recelvmg Stolen Property, Theft
DATE, PLACE OF CRIME: CR261705A; 12/19/90 in Parma, Ohio
' 9107522: 8/5/91 in Akron, Ohio
92030635; 2/24/92 in Fairlawn, Ohio
9614102 12/6/96 in Akrom Ohio
o COUNTY' Cuyahoga and Sum:mt
' CASE NUMBER(S) - ‘CR261705A‘, 9107522, 9201893 and 9614102
VICTDMG): - " CR261703A: Comeripo Casuals
' . - 9107522: Silverman’s Clothing Store

92030635 Brooks Store, Lerner, Express DV’

9614102 Valué City Department Store '

. FILED/INDICTED: ::.  CR2GI705A: . 3891 Count 1 TheR (8300 - -
IR $5000) Count?. PossesaonofC_nmmaITools .

) 9107522: '8/7/91: Theft ®M-1)
. 92030635; 2/24/92: Counts 1-4: Recsiving Stolen S

" Property
- 9614102: 12/13/95 Thefy (M-1)

PLEA: . . : Lts 2 UDA] ' Plﬁ g'uut.y 1o amenadéd
' ' L " Count 1, Theft (less than $300); remammg count
... nolled. .
9107522: $/7/91: Pled guxltyas charged.
92030635; 4/23/92: Pled guilty to ope (1) count
Receiving - Stolen Property remmmng counts

dismissed.
9614102: 12/ 13/96 Pled guilty as charged.

" CR261705A: -9/3/91- srrvar A5

SENTENCE: ' © CR261705A: 9/24/91: 10 days jail suspended,
$100 fine and costs.
9107522: 8/7/91: 30 days jail (28 days suspended),
$100 fine (375 suspended).
92030635: 4/23/92: I year ODRC, suspended to one

(1) year probation.
'9614102: 12/13/96: 60 days jail (suspended), $250

fine ($150 suspended).
Appx. 36
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Montoya Boykin
Clemency Report

AGE AT CONVICTION; CR2Z61705A; 23 years old
- 9107522: 22 years old

92030635; 23 years old

961410237: 28 years old

DATE OF BIRTH: September 15, 1968

PRESIDING JUDGE: CR261705A: Honorable Carolyn B. Friedland
: 9107522: Honorable Joseph Roulac

92030635; Honorable Frank Bayer

9614102: Honorable Monte Mack-

. PROSECUTING ATTORNEY; . CR261705A: William Mason
' el 8107523 Tames Casey'

' 92030635:  James Casey -

" 9614102: James Casey -

Iz

CODEFENDANTS: - , CR261705A: Shelly Rodgers and Sonja EI’Brown

Co e 7 0107522; Nops ¢ .-l . P
| 92030635; Andrena Andrus’ _

9614102: James Blackwell and Patricia Bitting

i

FOREWORD: Under provisions set forth under Section 2057.07 Obio Revised Code, a
- clemency action was initiated by the spplicent, Montoya L. Boykin end received by the

Adult Parole Authority on January 22, 2007. Upon completion of the investigation, Ms,
- Boykin was heard by the Ohio Parole Board on June 26, 2007. ;

Ms. Boykin i'espectﬁzﬂy Tequests ‘a pardon due'to her felony zind misdemeanor
. convictions hindering her from advancing in her chosen feld of social work. On June 26,
2007, Parole Board members conducted an extensive interview with Ms. Boykin. '

* At the conclision of the interview ‘and presentation, the Board gave careful review and -
discussion of all available facts pertaining to' the crite, and supplemental materials
submitted; by Ms, Boykin, The Board deliberated upon the propristy of clemency in the
form of pardon.  With 'eight (8) memibers’ participating, fhe members voted
umanimously ‘to provide 2 FAVORABLE recommendation to the Honerable Ted
Strickland, Governor of the State of Ohio.

DETATLS OF THE INSTANT OFFENSE:

A@rding to the Clemency Investigatioh Reports, the following is known concerning the
Instant Offenses: ' S '

App. 37
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Clemency Report
Cuyshoga County Common Pleas Court Case #CR261705A:

On 12/19/90, at approximately 8:00pm, the candidate was observed at the @2
Store in Parmatown Mall as she removed a suede suit off of 2 rack and placed zt

~ 1nfo a JC Penney shopping bag. The candidate was with co-offenders Shelly Rodgers and
- Sonja EPBrown at the time. The Store Manager was advised of the theft, who proceeded

1o approach the three (3) suspects. The Store Manager demanded the stolen merchandise
be returned, and the candidate’ complied with the request. The Store Manager then
demanded to see what else was inside the bag. The suspects then fled the area, dropping
the shopping bag as they ran. Inside the bag, were three (3) pairs of jeans and two (2)
shirts. The total value of the items shoplified was $336.00. All three (3) suspects were

_ appreinended a short time later by Parma Police.

.. Akron Mumcma! Court Case #9107522:
- On &/5/91; the candidate, Montoya Boykin, attempted to steal the foHowmg items from

- § tore located in Rolling Acres Mall, She was obsérved by a store
eniployee s‘ufﬁng two t-ghirts: (Cross Colours brand) and two denim shirts (Cross
Colours braid) in a'pair of tights she was wearing under her dress (total value $149,98) .-

The' employee alerted Rolling Acres Security who made contact with the candidate. At
that time, security was able to arrest the candidate without incident with the jtems being

réturned undamaged. The candidate was subséquently pxcked up by Akron Police ofﬁcers
and transPored to the Akron Police Depa.r‘ment for processmg ‘

Summzt Coamg Common Pleas Court Case #92030635 Y . '
G Stors in. the' Summit; Mall located in Fazrlawn, :

. O2/24/92, an employee of the @R
Ohid,” contacted Pairlavin Polize Department and repor‘ed the following to Officer T

Rengel -(#113). She reported two females, later identified as the candidate, Mo-ztoya

Boykm, and ‘co-offender Andrena Andms had just e:crted her store with the co-offender
bag She reportad she coirld see a’ woman’s shirf in the bag and nejther . -

female paid for the item. As Officer Rengel arrivéd, he stopped the females near the main

entrance and found néither fernale was carrying any bag, After questioning both females,
the "co-offender was found ‘to have ‘zn active wdrrant through the Akvon Police
Depa.rtment and was arrested without incident. Officer Rengel walked the candidate to
her car and locked inside, Off cer Rengel observed 2 Iarge oumber of clothing items in

the backseat with the pnce tags stﬂl on. The clothing items weré found to have price tags
= total value $304.98). The candidate could not' -

produce a.receipt for any of the Trems recovered. ‘She was arrested at that time without

incident. Both females were charged with Receiving Stolen Property and processed at the
Fairlawn Police Departmsnt. All recovered items were retumed to the appropriate

retailers without damage

Akron Municipal Qourt Case #9614102' |
@otore in Akron, Ohio, the manager was having

On 12/6/96, at the @
problems with one of their cashzers Patricia Biiting. Ms. Bitting was only scanning part

of the items purchased for certain customers. On said date, customers Montoya Boykin
(candidate) and James Blackwell proceeded through Ms. Bitting’s checkout line. It was
observed that Ms. Bitting failed to ring up all itams, with the candidate and Blackwell

Appx. 38
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ontoyaBoyhn :
Clemency Report
leaving the store with the uncharged irems. Akron Police Department, who had been
called to the scene due to Ms. Bitting’s actions, stopped the candidate and Blackwell

outside of the store and placed them under arrest without incident, alono with Patricia
Bitting.

PRIOR RECORD:

~ Juvenile: According to the Clemency Investigation Reports, the candidate has no known
Jjuvenile criminal history. |

Adulfr According to the Clemency Investigation Repoi'ts the BCL NCIC/LEADS, and
- the O] Ohio Bureau of Motor Vehzcles the candidate has the following known criminal

_hzstory : _
" Date . ° Offemse + = . Place - .  Disposition
4-5-88 - ‘Theft (M-1) - - Akron, Ohio | 9-15-88 $25fine & costs -
: © 87CRB05462 - S - i : -
Dera;ﬂ;:_Unkngwn | . _
12-9;90‘ Theft : Parma,‘dﬁio . 9/24/91: lo'day‘s Cuj;_ahoga )
) CR2617054, ,. . oo .l CountyJail & $100 fine,
R 4 + 1. Execution of sentencs -
; " ! Suspended, $100 fine & costs . -
‘ _ "INSTANT OFFENSE :
8/5/91 The‘"‘c(M I Alron Police © 8/6/91, sentenced to -
- '9107522 * . . Department " . 30 days jail, 28 days
Co L suspended plus fine .
INSTANT OFFENSE
2/24/92 *  Receiving " Fairlawn, Obio  ~ 4/23/92, convicted to
- Stolen Property .+ 1Ct. Recetving Stolen
92030635 . Property (F-4); other
L - o .. counts disinissed.

Sentenced to 1 year

" ORW, suspended to 1
year probation.
INSTANT OFFENSE

NOTE: The original municipél case #921893 once case was transferred to Common Plezs

the case # changed to 92-03-0635.,
' Akron, Ohio 12/13/96, sentenced to

12/6/92  Theft (M-))
- 9614102

30 days jail,
suspended plus fine
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Moxtoya Boykin
Clemency Report
INSTANT OFFENSE
6/30/98 No Alarm Akron Police 7/23/98, 30 days
License (M-3) Department suspended
Details: Unknown.

 Supervision Adjustment: On 4/23/92, the Ms. Boykin was granted one-year
probatmn for case 92030635. APA officer was unable to find any supervision adjustment
in the Summit County Probation archives. The available records indicated Ms. Boykin
received a final release on case 9614102 on 4/22/93. She was on supervision with
Probation Officer Dina Howard, who is‘do longer employed by the Summit County Adult

Probaﬁ'on Depz;rtment. :

I\{imor Tmfﬁc szv:ctwns ~

-On 4/19/96, Ms. Boykin was cited for Speedmg On 6/6/01, s]be was cited for Assured
Clear Distance. On 8/20/96, she was issued a violator compact suspension from
Kentucky. Ms Boykm currenﬂy has a vahd Okhio dnver 5 hceme Wh.ch is due to exp:re

~ on9/15/09. ",

._MATM'UDE' ;

APPLICANTS STATEMENT:

M. Boykin took ﬁzHy responsxbﬂity for her actions and expr ressed strong remorse for
what had occurred. She did describe the events just a noted in the details section. The
Board finds the follow statement submitted by Ms. Boykm to be credible, verifiable and

deservedly supportive of ber clemency petztxon

There. are scveral reasons why I am requesting a pardon from the
governor; the main and foremost reason is because I simply need to be able to live
a successful and productive life, with me having these inflictions on my record it
is so hard for-me to stay gainfully employed. I have had many jobs in my

Appx. 40
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- Clemency Report
adulthood, most of them I was unable to keep because of the felony on my record,
I have been on my current job now for the past two years and recently I was told I
was in jeopardy of losing my job, due to the fact that the company has signed a
new contract with the State of Ohio. The new contract states that you are allowed
to have a criminal record, but charges must be listed under different statue
numbers, Seeing that I have a felony for receiving stolen property, and 3
misdemeanors’ for theft that are listed under the same statue number this puts me
in jeopardy of losing my job. I have tried several times to get my record sealed
but the law states you cannot get a felony sealed if you have certain
misdemeanors’ on your record and I do fall under that cstegory so I was unable to

get my record sealed.

. Arnother reason I would like to be considered for a pardon is I am currently

.- Inmy sécond year at the University of Akron pursuing a Bachelors® Art degree in

i Social Work, and it is said that with some things that may be on your background,
will not allow you to become a-licerised Social Worker, but they won't even tell ’
- you what those things are until you come before the Board of Social Work to :

apply for your licensures, I chose that career path because I just want to be sble to

help troubled teens not to make the same mistakes that I and so many others have

" made. I want ther to understand that right now it may not seem important fo

themy; but it is the most important thing, because their [ife will be practicaliy over
.-once they recejve these type of inflictions' on their record, and it is'so Important
. for us people who have been through these trials and tribulations to give back and
. tylohelpsomeoneWhoisingeed..- - .. i e g

I cannot not stress how much my life, depends on. getfing 2 pardon from
the governor. I just need.to be given a second cheace. I have proven myself
worthy of receiving one, I have not been involved in any crime for over 10 years,
and I don’t plan. on ever affiliating myself with that type of lifestyle, only. if I
would have known then what I know now. Along with the clemency application I
have egclosed my resume so that you 'may see that I 'am trying to continuously
stay employed and also with every job I have had for the past several years it was
working for and serving the underprivileged population. I have also enclosed
letters from people in my family and iy community that can téstify to the person
that I am today, some of them are addressed to my employer because they were
- written.in the response to the fact that- I might lose my job. I know that these are
choices that I made as a young adult, and I also know that sometimes we have to
suffer behind choices that we make. But in all honesty I feel that I have paid 2
lifetime for these mistakes that I have made. Not only have I suffered behind
these choices but my children have suffered as well as my family members. I
know that is hard to believe that people do change, but what I can say for myself
and a lot of others is that. we do change. In order for society to see that people can

and do change and that all hope is not lost for the people who have made mistakes

in the past, we must set some examples out here, and I am willing and able to be

one of those examples.

Appx. 41.
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CONCLUSION:

Ms. Boykin’s expression of remorse was sincere and genuine. The Board is convinced
- that Ms. Boykin has taken every step possible to turn her life in 2 positive direction.
Despite her nine (9) year history of shoplifiing and arrests she appears to have fully
rehabilitated herself. Indeed, since her convictions she has demonstrated an impressive
history of exemplary personal conduct, academic achievement,® and professional

accomplishment.

The Board was equally impressed by the letters of support from various members of the
Akron Community on Ms. Boykin’s behalf, most notably: .

The Board finds that Ms. Boylan is H:ICIQ‘S'E desérving of & jjér@on_ for the following reasons;

'

° Her offenses are neither violent nor weapons-related; -
e Her offenses of substance

are fiot recent and are the result of a conquered history
sbuse; .- .. ' T -
The factors leading to her offense behavior are not likely to recur:

Her post-conviction conduct, character & reputation have been exemplary;

Significant . & strong testimonials of her good - character end notable
accomplishments were submitted in: -wijting’ from  distinguished officials;
- employers, educators and others in the Akron community; o
o She has demonstrated an ability to lead a .responsible and productive life for a

sigtificant period after conviction;
There is clear evidence of her succsssful rehabilitation;
" She has accepted fisll responsibility for her offenses and has expressed strong

remorse; . .
She has demonstrated a credible, verifiable employment-related need for a

pardom; |
The on-going debilitating effects of Ms. Boykin’s collateral punishment [undue
restrictions ‘on her ability to fully pursue her social worker’s license and to work

with selective populations] are no longer desérving and should be remitted;
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Adult Parole Authority , : _
Ohio Parole Board Members : Ohio Parole Board Members
Voting Favorable Voting Unfavorable

Cynthia Mausser, Chair

%M

/éandra Mack, Ph.D.

Peter Davm

Katblecn Kovach

ouw/'...'

Ellen Venters

l? / Ag/////%wm
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yce Thalheimer, Acting Board Member '
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RECOBME DATION;

Following carefill consideration of available information and after due deliberation, the
Ohio Parole Board, with eight (8) members partticipating, recomnmends to The Honorable
Ted Strickland, Governor of the State of Ohio, by a vote of eight (8) to zero (0) that

Clemency be granted to Montoya L. Boykin,
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Ohio Constitution, Article III

§ 05 Executive power vested in governor
The supreme executive power of this state shall be vested in the governor.

§ 11 May grant reprieves, commutations and pardons

The Governor shall have power, after conviction, to grant reprieves, commutations, and pardons,
for all crimes and offenses, except treason and cases of impeachment, upon such conditions as
the Governor may think proper; subject, however, to such regulations, as to the manner of
applying for commutations and pardons, as may be prescribed by law. Upon conviction for

" treason, the Governor may suspend the execution of the sentence, and report the case to the
General Assembly, at its next meeting, when the General Assembly shall either pardon, commute
the sentence, direct its execution, or grant a further reprieve. The Governor shall communicate to
the general assembly, at every regular session, each case of reprieve, commutation, or pardon
granted, stating the name and crime of the convict, the sentence, its date, and the date of the
commutation, pardon, or reprieve, with the Governor's reasons therefor.
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R.C. § 2953.32 [Effective Until 9/28/2012] Sealing of conviction record or bail forfeiture
record.

(A)(1) Except as provided in section 7953.61 of the Revised Code, a first offender may apply to
the sentencing court if convicted in this state, or to a court of common pleas if convicted in
another state or in a federal court, for the sealing of the conviction record. Application may be
made at the expiration of three years after the offender’s final discharge if convicted of a felony,
or at the expiration of one year after the offender’s final discharge if convicted of a

misdemeanor.

(2) Any person who has been arrested for any misdemeanor offense and who has effected a bail
forfeiture may apply to the court in which the misdemeanor criminal case was pending when bail
was forfeited for the sealing of the record of the case. Except as provided in section 2953.61 of
the Revised Code, the application may be filed at any time after the expiration of one year from
the date on which the bail forfeiture was entered upon the minutes of the court or the journal,

whichever entry occurs first.

(B) Upon the filing of an application under this section, the court shall set a date for a hearing
and shall notify the prosecutor for the case of the hearing on the application. The prosecutor may
object to the granting of the application by filing an objection with the court prior to the date set
for the hearing. The prosecutor shall specify in the objection the reasons for believing a denial of
the application is justified. The court shall direct its regular probation officer, a state probation
officer, or the department of probation of the county in which the applicant resides to make
inquiries and written reports as the court requires concerning the applicant. '

(C)(1) The court shall do each of the following:

(a) Determine whether the applicant is a first offender or whether the forfeiture of bail was
agreed to by the applicant and the prosecutor in the case. If the applicant applies as a first
offender pursuant to division (A)(1) of this section and has two or three convictions that result
from the same indictment, information, or complaint, from the same plea of guilty, or from the
same official proceeding, and result from related criminal acts that were committed within a
three-month period but do not result from the same act or from offenses committed at the same
time, in making its determination under this division, the court initially shall determine whether
it is not in the public interest for the two or three convictions to be counted as one conviction. If
the court determines that it is not in the public interest for the two or three convictions to be
counted as one conviction, the court shall determine that the applicant is not a first offender; if

the court does not make that determination, the court shall determine that the offender is a first
offender. : -

(b) Determine whether criminal proceedings are pending against the applicant;
(c) If the applicant is a first offender who applies pursuant to division (A)(1) of this section,
determine whether the applicant has been rehabilitated to the satisfaction of the court;

(d) If the prosecutor has filed an obj ection in accordance with division (B) of this section,
consider the reasons against granting the application specified by the prosecutor in the objection;
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(e) Weigh the interests of the applicant in having the records pertaining to the applicant’s
conviction sealed against the legitimate needs, if any, of the government to maintain those

records.

(2) If the court determines, after complying with division (C)(1) of this section, that the applicant
is a first offender or the subject of a bail forfeiture, that no criminal proceeding is pending
against the applicant, and that the interests of the applicant in having the records pertaining to the
applicant’s conviction or bail forfeiture sealed are not outweighed by any legitimate
governmental needs to maintain those records, and that the rehabilitation of an applicant who is a
first offender applying pursuant to division (A)(1) of this section has been attained to the
satisfaction of the court, the court, except as provided in divisions (G) and (H) of this section,
shall order all official records pertaining to the case sealed and, except as provided in division
(F) of this section, all index references to the case deleted and, in the case of bail forfeitures,
shall dismiss the charges in the case. The proceedings in the case shall be considered not to have
occurred and the conviction or bail forfeiture of the person who is the subject of the proceedings
shall be sealed, except that upon conviction of a subsequent offense, the sealed record of prior
conviction or bail forfeiture may be considered by the court in determining the sentence or other
appropriate disposition, including the relief provided for in sections 2953.31 to 2953.33 of the

Revised Code.

(3) Upon the filing of an application under this section, the applicant, unless indigent, shall pay a
fee of fifty dollars. The court shall pay thirty dollars of the fee into the state treasury. It shall pay
twenty dollars of the fee into the county general revenue fund if the sealed conviction or bail
forfeiture was pursuant to a state statute, or into the general revenue fund of the municipal
corporation involved if the sealed conviction or bail forfeiture was pursuant to a municipal

ordinance.

(D) Inspection of the sealed records included in the order may be made only by the following
persons or for the following purposes:

(1) By a law enforcement officer or prosecutor, or the assistants of either, to determine whether

the nature and character of the offense with which a person is to be charged would be affected by
virtue of the person’s previously having been convicted of a crime;

(2) By the parole or probation officer of the person who is the subject of the records, for the
exclusive use of the officer in supervising the person while on parole or under a community
control sanction or a post-release control sanction, and in making inquiries and written reports as

requested by the court or adult parole authority;

(3) Upon application by the person who is the subject of the records, by the persons named in the
application; /

(4) By a law enforcement officer who was involved in the case, for use in the officer’s defense of
a civil action arising out of the officer’s involvement in that case;
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(5) By a prosecuting attorney or the prosecuting attorney’s assistants, to determine a defendant’s
eligibility to enter a pre-trial diversion program established pursuant to section 2935.36 of the

Revised Code;

(6) By any law enforcement agency or any authorized employee of a law enforcement agency or
by the department of rchabilitation and correction as part of a background investigation of a
person who applies for employment with the agency as a law enforcement officer or with the
department as a corrections officer;

(7) By any law enforcement agency or any authorized employee of a law enforcement agency,
for the purposes set forth in, and in the manner provided in, section 2953.321 of the Revised

Code;

(8) By the bureau of criminal identification and investigation or any authorized employee of the
bureau for the purpose of providing information to a board or person pursuant to division (F) or
(G) of section 109.57 of the Revised Code;

(9) By the bureau of criminal identification and investigation or any authorized employee of the
bureau for the purpose of performing a criminal history records check on a person to whom a
certificate as prescribed in section 109.77 of the Revised Code is to be awarded;

(10) By the bureau of criminal identification and investigation or any authorized employee of the
bureau for the purpose of conducting a criminal records check of an individual pursuant to
division (B) of section 109.572 of the Revised Code that was requested pursuant to any of the
sections identified in division (B)(1) of that section;

(11) By the bureau of criminal identification and investigation, an authorized employee of the
bureau, a sheriff, or an authorized employee of a sheriff in connection with a criminal records
check described in section 311.41 of the Revised Code;

(12) By the attorney general or an authorized employee of the attorney g
purposes of determining a person’s classification pursuant to Chapter 29

When the nature and character of the offense with which a person is to be charged would be
affected by the information, it may be used for the purpose of charging the person with an

offense. -

(E) In any criminal proceeding, proof of any otherwise admissible prior conviction may be
introduced and proved, notwithstanding the fact that for any such prior conviction an order of
sealing previously was issued pursuant to sections 2953.31 to 2953.36 of the Revised Code.

(F) The person or governmental agency, office, or department that maintains sealed records
pertaining to convictions or bail forfeitures that have been sealed pursuant to this section may
maintain a manual or computerized index to the sealed records. The index shall contain only the
name of, and alphanumeric identifiers that relate to, the persons who are the subject of the sealed
records, the word “sealed,” and the name of the person, agency, office, or department that has
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custody of the sealed records, and shall not contain the name of the crime committed. The index
shall be made available by the person who has custody of the sealed records only for the
purposes set forth in divisions (C), (D), and (E) of this section.

(G) Notwithstanding any provision of this section or section 2953.33 of the Revised Code that
requires otherwise, a board of education of a city, local, exempted village, or joint vocational
school district that maintains records of an individual who has been permanently excluded under
sections 3301.121 and 3313.662 of the Revised Code is permitted to maintain records regarding
a conviction that was used as the basis for the individual’s permanent exclusion, regardless of a
court order to seal the record. An order issued under this section to seal the record of a
conviction does not revoke the adjudication order of the superintendent of public instruction to
permanently exclude the individual who is the subject of the sealing order. An order issued under
this section to seal the record of a conviction of an individual may be presented to a district
superintendent as evidence to support the contention that the superintendent should recommend
that the permanent exclusion of the individual who is the subject of the sealing order be revoked.
Except as otherwise authorized by this division and sections 3301.121 and 3313.662 of the
Revised Code, any school employee in possession of or having access to the sealed conviction
records of an individual that were the basis of a permanent exclusion of the individual is subject

to section 2953.35 of the Revised Code.

(H) For purposes of sections 2953.31 t0 2953.36 of the Revised Code, DNA records collected in
the DNA database and fingerprints filed for record by the superintendent of the bureau of
criminal identification and investigation shall not be sealed unless the superintendent receives a
certified copy of a final court order establishing that the offender’s conviction has been
overturned. For purposes of this section, a court order is not “final” if time remains for an appeal
or application for discretionary review with respect to the order.
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R.C. § 2953.52 Sealing of records after not guilty finding, dismissal of proceedings or no
bill by grand jury.

(A)(1) Any person, who is found not guilty of an offense by a jury or a court or who is the
defendant named in a dismissed complaint, indictment, or information, may apply to the court
for an order to seal the person’s official records in the case. Except as provided in section
795361 of the Revised Code, the application may be filed at any time after the finding of not
guilty or the dismissal of the complaint, indictment, or information is entered upon the minutes
of the court or the journal, whichever entry occurs first.

(2) Any person, against whom a no bill is entered by a grand jury, may apply to the court for an
order to seal his official records in the case. Except as provided in section 2953.61 of the Revised
Code, the application may be filed at any time after the expiration of two years after the date on

" which the foreperson or deputy foreperson of the grand jury reports to the court that the grand
jury has reported a no bill. ’

(B)(1) Upon the filing of an application pursuant to division (A) of this section, the court shall
set a date for a hearing and shall notify the prosecutor in the case of the hearing on the
application. The prosecutor may object to the granting of the application by filing an objection
with the court prior to the date set for the hearing. The prosecutor shall specify in the obj ection
the reasons the prosecutor believes justify a denial of the application.

(2) The court shall do each of the following, except as provided in division (B)(3) of this section:

(a)(i) Determine whether the person was found not guilty in the case, or the complaint,
indictment, or information in the case was dismissed, or a no bill was returned in the case and a
period of two years or a longer period as required by section 2953.61 of the Revised Code has
expired from the date of the report to the court of that no bill by the foreperson or deputy

foreperson of the grand jury;

PR DR Antamnina whathar 1t

(ii) If the complaint, indictment, or information in the case was dismissed, determine waether 1t
was dismissed with prejudice or without prejudice and, if it was dismissed without prejudice,
determine whether the relevant statute of limitations has expired;

(b) Determine whether criminal proceedings are pending against the person;

(c) If the prosecutor has filed an objection in accordance with division (B)(1) of this section,
consider the reasons against granting the application specified by the prosecutor in the objection;
(d) Weigh the interests of the person in having the official records pertaining to the case sealed
against the legitimate needs, if any, of the government to maintain those records.

(3) If the court determines after complying with division (B)(2)(2) of this section that the person
was found not guilty in the case, that the complaint, indictment, or information in the case was
dismissed with prejudice, or that the complaint, indictment, or information in the case was
dismissed without prejudice and that the relevant statute of limitations has expired, the court
shall issue an order to the superintendent of the bureau of criminal identification and
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investigation directing that the superintendent seal or cause to be sealed the official records in the
case consisting of DNA specimens that are in the possession of the bureau and all DNA records
and DNA profiles. The determinations and considerations described in divisions (B)(2)(b), (¢),
and (d) of this section do not apply with respect to a determination of the court described in this

division.

(4) The determinations described in this division are separate from the determination described
in division (B)(3) of this section. If the court determines, after complying with division (B)(2) of
this section, that the person was found not guilty in the case, that the complaint, indictment, or
information in the case was dismissed, or that a no bill was returned in the case and that the
appropriate period of time has expired from the date of the report to the court of the no bill by the
foreperson or deputy foreperson of the grand jury; that no criminal proceedings are pending
against the person; and the interests of the person in having the records pertaining to the case

 sealed are not outweighed by any legitimate governmental needs to maintain such records, or if
division (E)(2)(b) of section 4301.69 of the Revised Code applies, in addition to the order
required under division (B)(3) of this section, the court shall issue an order directing that all
official records pertaining to the case be sealed and that, except as provided in section 2953.53 of
the Revised Code, the proceedings in the case be deemed not to have occurred.

(5) Any DNA specimens, DNA records, and DNA profiles ordered to be sealed under this

section shall not be sealed if the person with respect to whom the order applies is otherwise
eligible to have DNA records or a DNA profile in the national DNA index system.
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R.C. § 2967.03 [Effective Until 9/28/2012] Duties and powers as to pardon, commutation,
reprieve or parole.

The adult parole authority may exercise its functions and duties in relation to the pardon,
commutation of sentence, or reprieve of a convict upon direction of the governor or upon its own
initiative. It may exercise its functions and duties in relation to the parole of a prisoner who is
eligible for parole upon the initiative of the head of the institution in which the prisoner is
confined or upon its own initiative. When a prisoner becomes eligible for parole, the head of the
institution in which the prisoner is confined shall notify the authority in the manner prescribed by
the authority. The authority may investigate and examine, or cause the investigation and
examination of, prisoners confined in state correctional institutions concerning their conduct in
the institutions, their mental and moral qualities and characteristics, their knowledge of a trade or
profession, their former means of livelihood, their family relationships, and any other matters
affecting their fitness to be at liberty without being a threat to society.

The authority may recommend to the governor the pardon, commutation of sentence, or reprieve
of any convict or prisoner or grant a parole to any prisoner for whom parole is authorized, if in
its judgment there is reasonable ground to believe that granting a pardon, commutation, or
reprieve to the convict or paroling the prisoner would further the interests of justice and be
consistent with the welfare and security of society. However, the authority shall not recommend
a pardon or commutation of sentence, or grant a parole to, any convict or prisoner until the
authority has complied with the applicable notice requirements of sections 2930.16 and 2967.12
of the Revised Code and until it has considered any statement made by a victim or a victim’s
representative that is relevant to the convict’s or prisoner’s case and that was sent to the authority
pursuant to section 2930.17 of the Revised Code, any other statement made by a victim or a
victim’s representative that is relevant to the convict’s or prisoner’s case and that was received
by the authority after it provided notice of the pendency of the action under sections 2930.16 and
2067.12 of the Revised Code, and any written statement of any person submitted to the court
pursuant to division (G) of section 2967.12 of the Revised Code. If a victim, victim’s
representative, or the victim’s spouse, parent, sibling, or child appears at a full board hearing of
the parole board and gives testimony as authorized by section 5149.101 of the Revised Code, the
authority shall consider the testimony in determining whether to grant a parole. The trial judge
and prosecuting attorney of the trial court in which a person was convicted shall furnish to the
authority, at the request of the authority, a summarized statement of the facts proved at the trial
and of all other facts having reference to the propriety of recommending a pardon, commutation,
or medical release, or granting a parole, together with a recommendation for or against a pardon,
commutation, medical release, or parole, and the reasons for the recommendation. The trial
judge, the prosecuting attorney, specified law enforcement agency members, and a representative
of the prisoner may appear at a full board hearing of the parole board and give testimony in
regard to the grant of a parole to the prisoner as authorized by section 5149.101 of the Revised
Code. All state and local officials shall furnish information to the authority, when so requested

by it in the performance of its duties.

The adult parole authority shall exercise its functions and duties in relation to the release of
prisoners who are serving a stated prison term in accordance with section 2967.28 of the Revised

Code.
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R.C. § 2967.04 Pardons and commutations.
(A) A pardon or commutation may be granted upon such conditions precedent or subsequent as

the governor may impose, which conditions shall be stated in the warrant. Such pardon or
commutation shall not take effect until the conditions so imposed are accepted by the convict or
prisoner so pardoned or having his sentence commuted, and his acceptance is indorsed upon the
warrant, signed by him, and attested by one witness. Such witness shall go before the clerk of the
court of common pleas in whose office the sentence is recorded and prove the signature of the
convict. The clerk shall thereupon record the warrant, indorsement, and proof in the journal of
the court, which record, or a duly certified transcript thereof, shall be evidence of such pardon or
commutation, the conditions thereof, and the acceptance of the conditions.

(B) An unconditional pardon relieves the person to whom it is granted of all disabilities arising
out of the conviction or convictions from which it is granted. For purposes of this section,
“ynconditional pardon” includes a conditional pardon with respect to which all conditions have

been performed or have transpired.
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R.C. § 2967.06 Form of warrants of pardon and commutation.

Warrants of pardon and commutation shall be issued in triplicate, one to be given to the convict,
one to be filed with the clerk of the court of common pleas in whose office the sentence is
recorded, and one to be filed with the head of the institution in which the convict was confined,

in case he was confined.

All warrants of pardon, whether conditional or otherwise, shall be recorded by said clerk and the
officer of the institution with whom such warrants and copies are filed, in a book provided for
that purpose, which record shall include the indorsements on such warrants. A copy of such a
warrant with all indorsements, certified by said clerk under seal, shall be received in evidence as

proof of the facts set forth in such copy with indorsements.
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R.C. § 2967.07 Written applications for pardon, commutation of sentence, or reprieve.

All applications for pardon, commutation of sentence, or reprieve shall be made in writing to the
adult parole authority. Upon the filing of such application, or when directed by the governor in
any case, a thorough investigation into the propriety of granting a pardon, commutation, or
reprieve shall be made by the authority, which shall report in writing to the governor a brief
statement of the facts in the case, together with the recommendation of the authority for or
against the granting of a pardon, commutation, or reprieve, the grounds therefor and the records

or minutes relating to the case.
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R.C. § 2967.12 Notice of pendency of pardon, commutation, or parole sent to prosecutor
and court.

(A) Except as provided in division (G) of this section, at Jeast three weeks before the adult parole
authority recommends any pardon or commutation of sentence, or grants any parole, the
authority shall provide a notice of the pendency of the pardon, commutation, or parole, setting
forth the name of the person on whose behalf it is made, the offense of which the person was
convicted or to which the person pleaded guilty, the time of conviction or the guilty plea, and the
term of the person’s sentence, to the prosecuting attorney and the judge of the court of common
pleas of the county in which the indictment against the person was found. If there is more than
-one judge of that court of common pleas, the authority shall provide the notice to the presiding
judge. The department of rehabilitation and correction may utilize electronic means to provide
this notice. The department of rehabilitation and correction, at the same time that it provides the
notice to the prosecuting attorney and judge under this division, also shall post on the database it
maintains pursuant to section 5120.66 of the Revised Code the offender’s name and all of the

information specified in division (A)(1)(c)(iii) of that section.

(B) If a request for notification has been made pursuant to section 2930.16 of the Revised Code,
the office of victim services or the adult parole authority also shall provide notice to the victim or
the victim’s representative at least three weeks prior to recommending any pardon or
commutation of sentence for, or granting any parole to, the person. The notice shall include the
information required by division (A) of this section and may be provided by telephone or
through electronic means. The notice also shall inform the victim or the victim’s representative
that the victim or representative may send a written statement relative to the victimization and
the pending action to the adult parole authority and that, if the authority receives any written
statement prior to recommending a pardon or commutation or granting a parole for a person, the
authority will consider the statement before it recommends a pardon or commutation or grants a
parole. If the person is being considered for parole, the notice shall inform the victim or the
victim’s representative that a full board hearing of the parole board may be held and that the
victim or victim’s representative may contact the office of victims’ services for further
information. If the person being considered for parole was convicted of or pleaded guilty to
violating section 2903.01 or 2903.02 of the Revised Code, the notice shall inform the victim of
that offense, the victim’s representative, or a member of the victim’s immediate family that the
victim, the victim’s representative, and the victim’s immediate family have the right to give
testimony at a full board hearing of the parole board and that the victim or victim’s '
representative may contact the office of victims’ services for further information. As used in this
division, “the victim’s immediate family” means the mother, father, spouse, sibling, or child of

the victim.

~ (C) When notice of the pendency of any pardon, commutation of sentence, or parole has been
provided to a judge or prosecutor or posted on the database as required in division (A) of this
section and a hearing on the pardon, commutation, or parole is continued to a date certain, the
 authority shall provide notice of the further consideration of the pardon, commutation, or parole
at least three weeks before the further consideration. The notice of the further consideration shall
be provided to the proper judge and prosecuting attorney at least three weeks before the further
consideration, and may be provided using electronic means, and, if the initial notice was posted
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on the database as provided in division (A) of this section, the notice of the further consideration
shall be posted on the database at least three weeks before the further consideration. When notice
of the pendency of any pardon, commutation, or parole has been given as provided in division
(B) of this section and the hearing on it is continued to a date certain, the authority shall give
notice of the further consideration to the victim or the victim’s representative in accordance with
section 2930.03 of the Revised Code.

(D) In case of an application for the pardon or commutation of sentence of a person sentenced to
capital punishment, the governor may modify the requirements of notification and publication if
there is not sufficient time for compliance with the requirements before the date fixed for the

execution of sentence.

(E) If an offender is serving a prison term imposed under division (A)(3), (B)(1)(a), (b), or (c),
(B)(2)(a), (b), or (c), or (B)(3)(a), (b), (¢), or (d) of section 2971.03 of the Revised Code and if
the parole board terminates its control over the offender’s service of that term pursuant to section
2971.04 of the Revised Code, the parole board immediately shall provide written notice of its
termination of control or the transfer of control to the entities and persons specified in section

2971.04 of the Revised Code.

(F) The failure of the adult parole authority to comply with the notice or posting provisions of
division (A), (B), or (C) of this section or the failure of the parole board to comply with the
notice provisions of division (E) of this section do not give any rights or any grounds for appeal
or post-conviction relief to the person serving the sentence.

(G) Divisions (A), (B), and (C) of this section do not apply to any release of a person that is of
the type described in division (B)(2)(b) of section 5120.031 of the Revised Code.

(H) In addition to and independent of the right of a victim to make a statement as described in
division (A) of this section or pursuant to section 2930.17 of the Revised Code or to otherwise
make a statement, the authority for a judge or prosecuting attorney to furnish statements and

information, make recommendations, and give testimony as described in division (A) of this

section, the right of a prosecuting attorney, judge, or victim to give testimony or submit a

statement at a full parole board hearing pursuant to section 5149.101 of the Revised Code, and
any other right or duty of a person to present information or make a statement, any person may
send to the adult parole authority at any time prior to the authority’s recommending a pardon or
commutation or granting a parole for the offender a written statement relative to the offense and

the pending action.

Appx. 57



0.A.C. 5120:1-1-15 Pardon, reprieve and commutation of sentence.

(A) All applications for pardon, reprieve or commutation of sentence shall be made in wriﬁng to
the parole board.

(B) When an application for a pardon, reprieve or commutation of sentence is filed with the
parole board, the parole board shall conduct such investigation as is necessary and make a
recommendation to the governor. A hearing may be held at the discretion of the parole board
prior to making a recommendation to the governor. Such hearing if held, shall be before at least a

majority of the members of the parole board.

(C) Prior to any hearing held to consider pardon, reprieve or commutation of sentence, notice of
such hearing shall be provided to the prosecuting attorney and the judge of the court of common
pleas of the county in which the indictment against the applicant was found within required
timeframes specified in section 2967.12 of the Revised Code, and, if required by section 2967.12
of the Revised Code, to the victim or victim’s representative. Where there is more than one judge
of the court of common pleas, the notice shall be provided to the presiding judge. The
department of rehabilitation and correction may utilize ordinary mail or electronic means to
provide this notice. The adult parole authority or the office of victim’s services shall provide
notice of hearings to qualified victims or victim’s representatives. The adult parole authority may
provide notice to victims or victim’s representatives by ordinary mail or electronic means. The
office of victim’s services may provide notice to victims or victim’s representatives by ordinary
mail, telephone, or through electronic means.

(D) Such notice shall contain the following:

(1) The name of the applicant;

(2) The crime for which the applicant was convicted;
(3) The date of conviction;

(4) The term of sentence.

(E) In the event the hearing is continued, notice of such continuance and the date of the
continued hearing shall be provided within required timeframes specified in section 2967.12 of
the Revised Code. The department of rehabilitation and correction may utilize ordinary mail or
electronic means to provide this notice. The adult parole authority or the office of victim’s
services shall provide notice of continued hearings to qualified victims or victim’s
representatives. The adult parole authority may provide notice to victims or victim’s
representatives by ordinary mail or electronic means. The office of victim’s services may provide
notice to victims by ordinary mail, telephone, or through electronic means.

(F) The recommendation of the parole board for or against pardon, reprieve, or commutation of

sentence shall be forwarded to the governor, together with a brief statement of the facts, the
grounds for such recommendation, and the record or minutes of the case.
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(G) The decision of the parole board to recommend for or against pardon, reprieve or
commutation of sentence shall be within its sole discretion and shall not be subject to

administrative review.

(H) If the parole board receives an application for pardon, commutation or reprieve for a person
for whom executive clemency was denied within two years from the date the denial was issued
by the governor, the parole board shall review the application to determine whether it contains
any significant new information that was not and could not have been presented in the earlier
application. If the application contains no such new information, the parole board shall return the
application to the applicant. The parole board shall inform the applicant of the date on which the

applicant may reapply for consideration.

(I) The parole board shall consider a case for pardon or commutation only upon the application
of the convicted person or his counsel or at the direction of the governor.
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