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Motion for Reconsideration of
Appellant Eric Long, a Minor Child

I. Introduction.

This Court should reconsider its decision not to hear this case, State v. Eric Long,

_ Ohio St.3d _, 2012-0hio-5149 (Lanzinger and Cupp, JJ., dissenting), because case

law from other jurisdictions issued after Mr. Long filed his jurisdictional memorandum

unanimously rejects the State's theory in this case. Every other court has held that Miller

v. Alabama, ^ U.S. _,132 S.Ct. 2455,183 L.Ed. Zd 407 (2012); requires trial courts to

consider youth as a mitigating factor before sentencing a child to life without parole for

a homicide. As a result, according to the State, there is one law for children in Hamilton

County, and another law for children in the rest of the country.

Eric could not have made this argument in his jurisdictional memorandum,

because it is based on ease law issued after he filed. Eric did file supplementary

authority with the new law, but a list of authorities is no substitute for briefing.

II. Procedural History.

Eric Long was 17 when he joined a 24-year old and 25-year old in two

shootings - one from a van into a house, the other from a car into another car on a

Cincinnati freeway. Both incidents involved large numbers of shots from high caliber

weapons. And in both incidents Eric literally took a back seat to his adult co-

defendants.

1 A copy of the opinion is attached. Apx. 82.



Plea negotiations centered on a sentence of roughly 20 years, but Eric directed his

attorney to cease negotiations. Decisions like this are one reason the United States

Supreme Court issued the Miller opinion-the Court held that a child "might have been

charged and convicted of a lesser offense if not for incompetencies associated with

youth-for example, his inability to deal with police officers or prosecutors (including on

a plea agreement). ..." Id. at 2468. (Emphasis added.)

Eric paid for his "incompetencies associated with youth" when he was convicted

of aggravated murder and sentenced to life without parole.

III. Discussion.

A. The court of appeals makes two fundamental errors.

The State rested its rejection of Eric's claim on two objectively wrong holdings.

First, the court wrongly adopted the State's theory that Miller applies only to mandatory

sentences of life without parole. State v. Eric Long,lst Dist. No. C-110160, 2012-Ohio-

3052, ¶ 52, Apx.15 ("the trial court's sentence, unlike that in Miller, was not mandated

by operation of law'); see also State's Memorandum in Response, p.1 ("[Eric] badly

misreads Miller. Miller invalidated an Alabama statute that mandated a life sentence

without the trial court being able to consider youth as a mitigating factor. Here, the trial

court was not mandated to impose a life sentence."). Second, the court of appeals

incorrectly held that the trial court considered youth as a mitigating factor-it did not.

Compare id. at ^ 53 ("The record refiects tha"t the triai court did consider those r`actors

before imposing sentence") with Transcripf, Apx. 20.
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1. The State stands alone.

After Eric filed his jurisdictional memorandum, three courts, including the

United States Supreme Court, have applied Miller to discretionary sentences of life

without parole. For example, Florida's Fourth District Court of Appeals expressly

rejected the argument that Miller applied only to mandatory sentences of life without

parole.

Unlike the juvenile defendant in Miller, however, appellant was not sentenced to
a statutorily mandated sentence of life imprisonment without the possibility of
parole. Rather, the trial judge in his case had discretion to impose a different
punishment. Nevertheless, Miller contains language suggesting that
sentencing juveniles to life-without-parole prison terms should be
"uncommon' in light of the "great difficulty" of distinguishing at this
early age between "the juvenile offender whose crime reflects unfortunate
yet transient immaturity, and the rare juvenile offender whose crime
reflects irreparable corruption." Id. at 2469 (citations and internal
quotation marks omitted). Thus, under Miller, judges must take an
individualized approach to sentencing juveniles in homicide cases and consider
factors which predict whether a juvenile is amenable to reform or beyond

salvation.)

Daugherty v. State, Fla. Dist. App. 4, No. 4D08-4624, 2012 WL 38822108, *2 (Sept. 5, 2012)

(Emphasis added.). Apx. 59. A California Court of appeals also reversed a sentence of

life without parole imposed on a child for murder even though the trial court had the

discretion to impose a parole-eligible sentence. People v. Moffett, 209 Ca1.App.4^ 14b5

(2012). Apx. 63.

More importantly, the United States Supreme Court has vacated a California

decision that affirmed the imposition of discretionary iife without parole on a chiid

convicted of a homicide offense. In Mauricio v. California, U.S. Sup. Ct. Case No.11-

10139, --- U.S. ---, --- S.Ct ---, 81 U.S.L.W. 3228 (Oct. 29, 2012), the Court vacated People v.
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Mauricio, Calf. 2d Dist. No. B224^05, 2011 Cal. App. Unpub. LEXIS 9073 (Nov. 28,

2011),2 which affirmed a discretionary sentence of life without parole for a homicide

offense. It is true that life without parole was the presumed sentence in Mauricio and

Moffett, but the Mauricio opinion make it clear that the trial court retained discretion to

impose life without parole. Id. at *25, Apx. 79 ("The record shows the trial court

understood it had discretion to impose a term of 25 years to life, rather than LWOP:') If

the United States Supreme Court had accepted the State's theory in this case, the United

States Supreme Court would have had no reason to vacate Mauricio for further

consideration.

2. The court of appeals got the facts objectively wrong.

It is not surprising that the court of appeals got the facts of the case wrong. It

addressed Miller sua sponte, without any briefing, in an opinion released only eight

days after the Miller decision. The court incorrectly held that the trial court considered

youth as a mitigating factor based on the following portion of the sentencing transcript:

Having tried this case and heard this case for four weeks, *** having
observed also the violent history and record of Mr. Long, it's clear to me that
all three defendants, for whatever reason, dori t value human life. I mean, the
violence, the senseless, just indiscriminate violence absolutely, as everyone
has said here, absolutely no remorse. It's chilling. It's chilling to see you three
standing here, and I have no doubt in my mind that if you walked out the
door of this courtroom, you would kill again, and it wouldri t bother you.

And that's sad, but it's true.

After considering the risks that [you] will commit another offense, the need
for proteeting the public, nature and cLrcumstances of these offenses, your
history, character and condition, Court finds that prison sentences are

required.

2 Copy attached, Apx. 72.
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T.p. 2803, Apx. 37, cited in State v. Eric Long, at ¶ 54.

But not a single word in that quotation even hints that the trial court considered

youth as a mitigating factor. Further, not a single word in the rest of the transcript

shows that the trial court considered youth as a mitigating factor. The sentencing

transcript is attached. Apx. 20.

The court of appeals asserts that the trial court must have considered youth as a

mitigating factor because defense counsel asked the trial court to do so.

At the sentencing hearing, Long's counsel argued that Long's youth "puts
him in a different light than the other two individuals" and asked the court to
impose a minimum term of 30 years in prison that would "give [Long] a
glimmer of hope, give him a chance that some day he [could] return to
society, hopefully a changed and rehabilitated man."

Opinion at ¶ 53. It is absurd to assert that a trial court considered a factor simply

because a criminal defendant argued that the trial court should consider that factor,

especially when the State argued that the trial court should not consider youth as a

mitigating factor. T.p. 2802, Apx.19.3

B. Eric has properly preserved the issue.

Trial counsel filed a sentencing memorandum arguing that the Eighth

Amendment prohibited a sentence of life without parole, and the court of appeals ruled

that counsel correctly presented the argument to the trial court. State v. Eric Long, ¶ 51-

56, Apx.15-17. The State has not argued that Eric has procedurally defaulted this claim.

3"I know that youth is usually a mitigating factor. In this case, we have people, despite
their youth, that, as they stand before the Court, have shown no inclination to change,
or to show that they recognize the terrible damage they've done. VVhy would you give a
sentence that's going to let them out, even at some date in the future?"
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IV. Conclusion: Eric wants one chance to make his Miller argument on the merits.

Eric is a child who has been sentenced to die in prison, and he has never had the

opportunity to brief how Miller applies to his case. If this Court does not wish to hear

this case on the merits, Eric asks that this Court summarily vacate the decision of the

court of appeals and remand for further briefing.

Respectfully submitted,

Office of the Ohio Public Defender

. tephen P. Hardwick, 0062932
Assistant Public Defender

250 East Broad Street - Suite 1400
Columbus, Ohio 43215
(614} 466-5394; (614} 752-5167 (Fax}
stephen.hardwick@opd.ohio.gov

Counsel for Eric Long

Certification of Service

This is to certify that a copy of the foregoing was forwarded by regular U.S. Mail,

postage prepaid to the office of Ronald W. Springman, Assistant Prosecuting Attorney,

Hamilton County Prosecutor's Office, 230 E. 9^ Street - Suite 4000, Cincinnati, Ohio

45202, this 11th day of November, 2012.

Ŝtephen P. Hardwick
Assistant Public Defender

^so^
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OHIO FIRST DISTRICT Ct1TJRT OF APPEAIS

HILDEBRANDT^ PI'eS1d111g.Tittl.ge.

{¶1} Defendant-appellant Eric Long appeals from his convictions, following a

jury trial. In July 2009, the Hamilton County Grand Jury returned a^3-count indichnent

charging the then i^-year-old Eric Long with offenses arising out of three separate

incidents that had occurred over a three-week span in and near Lincoln Heights. The

charges set forth in the indict»>eiit accuscd Long^and his codefendants, Fonta Whipple

and Jayshawn Clark, with the ieloniot^^ assaults of Ke^'onni Stinson, Mark Keeling, and

Kyrie Maxberr^; thc aggravated m^^rders of Keith C^UU and Scott Neblett with prior

calculation and dcsi^;n; and various weapons chaiges including carrying a eoncealed

weapon, having-a ^^eapon under a legal disahility, and di^cllar^ing a fireartn at or into a

habitation.

^{^^2} Long ar^i^es in his eight assignments of eri•or ihat ( ^_) his ec^nvictions were

eontrary to the n^anifes^ weight of the c«dence and ^aere based upon insufticient evidence,

(2) he was^. dcnied the eftecti^-e ^^ssistance of trial cowlsel, (3) the trial coul-t erred in

imposing an'cacc5si^^c sentence, (4) the trial coui-t iailed to l:eep e^-idencc of prior bad aets

from the jury, and (^) the trial court erroncously peimitted joinder of the offenses in a

single trial proceeding. 1^'c find none of the assignmcnts to ha^^c ^ncrit and affirm the trial

court's judgment.

/. Fhe Matthews Avenue Shooting

{¶3} In the early morning hours of March 4, 2009, Keyonni Stinson, her

boyfriend, Mark Keeling, and Kyrie Maxberry returned to Stinson's Matthews Avenuel

home in Lincoln Heights after an evening at the Garage Bar in Sharonville. Keeling had

had a previous altercation with Whipple, Clark, and Long. Therefore, when he spotted the

1 The various witnesses and parties also refer to Matthews Street and Matthews Drive. Stinson
refers to her home as being on Matthews Avenue, and so shall we.

2
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OHIO FIRST DISTRICT COURT OF APPEALs

three codefendants sitdng in a gray van outside Stinson's house, he and his friends hurried

inside. Within seconds, a hail of gunfire engulfed the house. The rounds penetrated the

windows and walls and severely injured Keeling and Maxberry.

{¶4} Police investigators recovered nearly 3® spent rifle eartridges in 7.62 mm

and .22g-caliber outside the residence. A ballistics expert determined the rounds had

come from three different assault rifles.

/l: The /-75 Murders

{¶5} Two ^^-ce1^^ later, an altercation occu^red^•outsidc thc Garage Bar between

Scott Nebleik and T'rento3^ E^°ans. At a^;cari^^ gas siation,^Twa;;s fourd tlrhipple, Clark,

Long, and ax^other l^crson sitling in a silver llodge'Caliber rented for ^1n^ihpl.e by Alisha

Kloth, the mother of one of his children: The`- discussed Evans,'s alterc^ltion ti-ith Neblett.

Neblett arrived at the gas station. Moments ]ater, at about ^:3o a.nl., «rilliarn Gray was

heading for ^^^ork ol^ soulhbound I-75. Cray spotted Neb]ett's rc^ Ghe^^- Bir^zer in hot

pursuit of a silver Calibcl•. The t^^^o vehicles pulle^d nea-t to each othcr, ^nd=^ Gray saw

muzzle flashc.^ andlleard multiplc wnshots coming ii•om the Calibcr. The Caliber exited

from the higln^^ar at the ltiroodla^^^i/Evendale es-it ton^ard Linco]n Heighty. The Blazer

spun out of control, hit the gl^ardrail, aud rolled sc^°eral ti^nes. ^>;^th ^^^Neblett and his

passenger, Keith Cobb, ^^^erc dead froin multiple gunshot wounds. ^

{^6} Police recovcred the Calihcr rcnted ior ^fihipple in a Lincoln Heights

parking lot. Inside the vehicle were hospital discharge papers for Whipple. Whipple's and

Clark's DNA was found inside the vehicle. A third DNA sample was found to be not

inconsistent with Long's DNA.

{¶7} Police recovered three .223-caliber casings, one ^.62 mm casing, and six 9

mm pistol cartridge casings from the highway. A ballisiics expert testified at trial that by

comparing marks on the edsii^gs, he had deterriined that tv^^o of uhe assa^alt rif!es ^.^sed;n

the Matthews Avenue shooting had also been used to attack Neblett and Cobb on I-75.

3
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OHIO FIRST DISTRICT COURT OF APPEALS

///, Lon^►'s Capture o^r Steffeer Street

{¶8} Five days later, Lincoln Heights police officer Michael Lowe spotted Long.

Officer Lowe chased Long down Steffen Street and through the yards of a number of

homes. Officer Lowe noted that Long was brandishing a silverish or gray handgun in his

right hand when he fled. Long was ultimately captured hiding in a pickup truck bed He

did not have the handgun on his person ^^-hen cA^pti^red: 7tvo weeks later, Keith Harris, a

Steffen Street homeowner, fotm^l a lbadc^ 9,mm Smit13 &«'esson semiautomatic pistol in

his yard. The bal^is^tic^s c^pca-t testified at trial ^1iat the ^ inm pistol ^^-as one of the weapons

used in the I-^^ attacl:.

/V, Tria/ "'

{¶9} Beior^ trial, I,on;,; moved the trial ^court to separate the trial of the three

incidentS. Thc court denied ihe motion, and in .Tanuaiy 2oi^, thc thrce codeful^ants were^

triedtogethcr for each iiidictcd offense. 'I^^-cniv five^witness^^ teslified attrial, aliddozens

of pieces of phti^sical e«dence ^cere introduced. At the conclu^^ion of the trial, the jury

returned guilt^^ ^^erdicts on each offcnse lodged agaiust Long and many of the

aeeompanying fire^^n speciiications. After re^-ie^,-ing sentencing memoranda, a

presentence investig^tion report, ^^ctim-impact statements, and the statement of Long's

grandfather, the trial cour< sentenced Long to t^wo tcrnls of imprisoiunent for life without

possibility of parole for the aggr^^^atcd inurdcr^ of Neblett' and Cobb. It also imposed an

aggregate prison term of 19 years on the remaining charges and firearm specifications.

This appeal ensued.

V. No Prejudicia/ Joinder

{¶10} For clarity, we will address Long's assignments of error in temporal order.

{¶11} Long first asserts that his right to a fair triai was compromised by the triai

court's decision to permit the I-75 murders and Matthews Avenue shooting to be tried

together. Long argues the trial court erred when it permitted the state to join the incidents

4
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®HIO FIRST DISTRICT COURT OF APPEATS

for trial in a single proceeding, even though they had been presented in a single

indiciment.

{¶12} In most cases, a criminal trial revolves around one discrete incident-a

single assault or a single theft. But the state may join separate ineidents for trial in a single

proceeding. The joinder of multiple offenses for trial is encouraged to conserve judicial

resources, to reduce the chance o^ incongruou^ results in successive trials, and to

diminish ineonvenience^^ to victims a^^d witnesses. Sec State w. Ctifford, i3^ Ohio

App.3d 20^, 21^, ^33 N.E.2d 62i (ist Di^t.1^99), citing State L^. 'ltiomas, 6i Ohio St.

2d 223, 40o N.E.^^ 40^ (^980). _ ^

{¶13; l.ong argucs that the e^ idence of the twu offcnses was not interwoven

and did not demonstrate a common ^nodtis operandi or b^havioral iingerprint. He

argues that little e^^idence links^^ Long to these offenses. Thus, he asserts^tha^t joinder

of the offenses permitted thc jui^• to hcar cumulatiee e^^idence of Lon;'s "criminal

disposition,° and that the jur^- acted on that e^^idcnce to find hiin guilty of the two

offenses.

^{¶14} T^^^-o or more offenses ma5' be charged in the saine indictment if the

charged^ offense,^ are (i) of "the same or similar character,'^ (?) "ba^^d on the same act or

transaction," (3) `based on t^,^o or n^orc acts or transactions connected together or

constiti.iting parts of a conmion schc^ne or plal^," or (4) r"part of a course of criminal

conduct." Crim.R $(A).

{¶15} Crim.R. i4 provides for relief from prejudicial joinder: "[i^f it appears

that a defendant or the state is prejudiced by a joinder of offenses or of defendants in

an indictment *** the court shall order an election or separate trial of counts, grant

a severance of defendants, or provide such other relief as justice requires."

{^Y6} Th e state ;,ar^ negate claims of prej»dice by showing either (i) that the

evidence for each count will be admissible in a trial of the other counts under Evid.R.

4o4(B) or (2) that the evidence for each count is sufficiently separate and distinct so

5
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OHIO FIRST DISTRICT COURT ®F APPEAIS

as not to lead the jury into treating it as evidence of another. See State v. Echols, i28

Ohio App.3d 677, 692, 7i6 N.E.2d 728 (ist Dist.i9g8), citing State v. Wiles, 5g Ohio

St,3d 71, 77, 571 N.E.2d 97 (iggl). We note that the satisfaction of one test "negates the

defendant's claim of prejudice without the need to consider the other." State v.

Gravely, 188 Ohio App.3d 825, 2oio-Ohio-3379^ 937 N.E.2d i36, ¶ 38 (ioth Dist.);

see also State v. Garrett, ist Dist. No: C-o9o;,9:.̂ , <^o1o-Ohio-5431•

{¶17} Where, as here. a defendant ' has ^1^0^ ed for severance and has

renewed the mot^on at trial, ^^-c rc^-icw the^^^^trial court's^ decisi^^n to join offenses for

trial under an aL^ase-oi^-discreti^n st^.^da.^d. .5ee'^tate^^_u. ^^^•^^, i25 O^io St.3d 163,

2o1o-0hio-^o^^, 9^6 N.1:.2d 1239, 11 197, citing Statc^ z^. Torres, 66 O}^io St.2d 340,

^ 42^ N.E.2d^^^^^BS (^951), ^ti'llabi^s, compare State v. Ecliols, ^46 Ohio App.3d 8^, 88, 765

N.E.2d 3'79 (^st Dist^ool) (failui-e to rcile^^ti- ohjection to joinder ^ti^aives the^ issue on

appeal).

^ {^18; Thus, to succee^d on this ^tissignn^ei^t of error, Lon^, must dernonstrate^

that, in making its decision, thc trial^ ^ court eahibited an attitude that was

"unreasonable, arbitrar^- or unconscionable." State t^. Adams, 62 Ohio St2d 151,157,

404 N.E.2d 144 (i98o). In applti-inb this standard, a rc^^iewing court "is not free to

substitute its judgmcnt for t}Iat of thc trial jt^dge." 13e^'k u. l]latthews, 53 Ohio St.3d

16i, ^ 169^ 559 N.E.2d 1301 (1990); sce atso Statc u. 111orris, ._ Ohio St.3d _, 2012-

Ohio-24o7, ._ N.E.2d _, ¶ 14. Rather, if the trial court's exercise of its discretion

exhibited a"sound reasoning process" that would support its decision, a reviewing

court will not disturb that determination. Morris at ¶ 14, quoting AAAA Ents., Inc. v.

River Place Community Urban Redevelopment Corp., 5o Ohio St.3d i57, 16i, 553

N.E.2d 597 (1990)•

{^^i9} ^iere, ^,e fi;^d n:, pr ^,adice fro,^n t_he trial court's failure to sever the

charges for the I-75 murders and the Matthews Avenue shooting. The proof presented

as to each of the charges was direct and uncomplicated, thus enabling the jury to

6
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OHIO FIRST DISTRICT COURT OF APPEAI.S

segregate the relevant proof for each offense. See Echols, i28 Ohio App.3d at 692, 7i6

N.E.2d 728. Long conceded as much in his trial motion, noting that evidence of the

crimes was "separate and distinct." The two incidents occurred in separate locations,

two weeks apart. The state's ballistics expert tied the assault rifles used in the Matthews

Avenue shooting to those used in the I-75 murders and also tied the spent 9 mm casings

found at the I-75 scene with the semiautomatic pistol found along the route that Long had

taken when fleeing frotn Officer 1,^,^^•e. The state's evidence was presented

chronologically d^^ lnc•ic^eut, and thc trial>^court instructcd the jui^^ to eonsider each ^ ^^

count separatel^,-.

^ ^ ^ {¶20} Since thc trial court^ exhibited a sound reasonin^ process supporting

^ the conclusioi^ that c«de^ice^^ of the ^ two ofienses was aufficiently separate and

^ ^ distinet, the court did ^lot abuse its discrction in dci^}^i^1g Long's n^otiou for sep^rate trials

^. for offenscs ail^ing out of these incident^. Thc eighth assi^nment of er1-or is o^-erruled.

V/, Effective Assistance of Counse/

{¶21} ln his third assignu^cnt of crror, Long claim^ hc ti^-as denied the

constitutionally ^uarantecc^ cifecti^•c assistancc of iz-ial counsel ^^-hcn his counsel failed to

give Long all the "trial papci„-ork' tllat he had reyucsted. At thc conunencement of trial,

Long complained to the court`'that his coui^sel had failcd to share all the state's discovery

with him.

{¶22} To prevail on a claim of ineffective assistance of trial counsel, an appellant

must show, first, that trial counsel's performance was deficient and, second, that the

deficient performance was so prejudicial that he was denied a reliable and fundamentally

fair proceeding. See Lockhart v. Fretwell, 506 U.S. 364, ii3 S.Ct. 838, i22 L.Edzd i8o

C1993)^ see also Stricldand v. l^ashircgton, 466 LT.S. 668, 68^y, ^04 5.^. 2062, 8o L.Ed.2d

674 (i984); State v. Bradley, 42 Ohio St.3d i36, 538 N.E.2d 373 (i989), p^^Phs two

and three of the syllabus. A reviewing court must indulge a strong presumption that

7
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OHIO FIRST DISTRICT COURT OF APPEAIS

counsel's conduct fell within the wide range of reasonable professional assistance. See

State v. Mason, 82 Ohio St.3d 144, ^,5^-^58, 694 N.E.2d 932 (1998)•

{¶23} Here, e^erienced trial counsel explained in open court that he had

provided Long with all discove^°y material that had not been designated "counsel onl^'

under Crim.R i6(C) and 16(^. After reviewing the entire record, we hold that counsel's

^^ efforts were not deficient and tht^t Long was not prejudiced in any way. The third

assignment of error is nverruled.

4'!/ ^t6:^; .4^¢s Cera/,cn^re^

{¶24^ In his sia-ih and^^sevcnth assigninents of error, Long argues that the trial^

court erred in not ^^eclai^ng a mistrial on g^^ounds that the. jur,^,had^repeatedly heard

^^ improperevidencc ofthc defendants' priorbad acts.

^ ^ ^ {^(^2^} Generall^^,1;^^d.R 4o4(B) provides that c^^dence of prior crimes, wrongs,

or bad acts, coznuiitted b}> a defendant are inadmissible at trial to pro^^e that the defendant

is a criminal. See 111orris, _ Ohio St.3d ^, ^o1z-Ohio-z4o^, _ N.E.Zd _., ¶ 12.

The rule prohibits thc state from atguing that because a person acted in a garticular way

on a distinet occ<^sion in the past, he lil:elv acted in the same ^^°a^- ^^^ith regard to the facts

raised in this trial. ^;.g., Stote i^. Loivc, 6g Ohio St;d 52^, ^30, 634 N.E.2d 6i6 (i994)•

Other-acts evidence is often e^cluded becnuse the juiy ^ilight punish the defendant for his

past conduct rather than weighing only the evidence produced at trial and relating to the

charged crimes. The challenged acts, however, do not have to be like or similar to the

crimes raised at trial. Other-acts evidence is admissible to show the defendant's motive,

opportunity, intent, or identity. See Evid.R 4o4(B). Or the prior acts may be admissible

where they form the immediate background of the charged crimes and are

inextricabiy reiated to those crirries. See Mo,:^s at !{ ^3.

{¶26} The trial court's rulings "regarding the admissibility of other-acts

evidence under Evid.R. 4o4(B) are evidentiary determinations that rest within the
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sound discretion of the trial court. Appeals of such decisions are considered by an

appellate court under an abuse-of-discretion standard of review." Morris at syllabus.

{¶27} The decision to grant or deny a motion for mistrial is also consigned

to the sound discretion of the trial court. ^ee State v. Ahmed, io3 Ohio St.3d 27,

2oo4-Ohio-4i9o, 8i3 N.E.2d 637, ¶ 92; see also State v. Brown, 10o Ohio St.3d 5i,

2oo3-Ohio-5o59^ 796 N.E.2d 506, ¶ 42. A inistrial "need be declared only when the

ends of justice so require and a fair trial is i1o longer possible." See State v. Garner,

^74 Ohio St.3d 49, 59, ^^^5^ ^•1^^'-'^ ^'''3 ^i9^5)• The ^hio Supreme
Court has

repeatedly no+ed th^a ^he^ t^•ial a^t^rt is il. thc ^best position '^tQ reach this

determination and to decide whethcr ihc situation warrants the declaration of a

mistriaL E.g.,Ahmed`^t 1I92•

^ {^^28; The gra^^anlen of Long's ar^;t^mcnt is that, at siz points in the trial,

various ^^^itnesses made inadmissible st^tern^^nts infori»ing the ju^^r that the defendants

had commitfcd ^-iole^lt or othcr illc;al acts in the past. Hc argues that the ti-ial court erred

either in admitling that tes^ilnon}' or in den^^llg his n^otions for mistl-ial. ^%Ve disagree.

{¶29} Long begins his argunlent addressing I^c^-onni Stinson's s^tement that

two nights before the 1^^7atthews A^^cnue atlack, the tln^ce codefendants had "shot up the ^

highway coming from ^^i»c's" bar. ti1'e notc that t.un^ objeceed to the statement. The

trial court sustained the objc^ction and issued a cl^rati^^e instruction to the jury that it ^

should disregard it. The jury can be presumed to have followed the court's

instructions, including instructions to disregard testimony. See Ahmed at ¶ 93. In

light of the curative instruction and the fact that Stinson's statement was

corroborative of Keeling's unobjected-to testimony about incidents with the

defendants at Annie's, the trial court's decision to deny the mistrial motion exhibited

a sound reasoning prccess and vr.ll nnt lie '^^lstl^i'^jed. See Ahmed at ¶ 92; see atso

Morris, _ Ohio St.3d _, 2oi2-Ohio-24o7, _ N.E.2d _, at ¶ 14.

9
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{¶30} Long next contests Mark Keeling's statement that he had not wanted to

visit the Garage Bar on the night of the Matthews Avenue shooting "because we had just

got shot at Sunday night" We find no error because when Long objected to the statement,

--- the trial court again sustained the objection and issued a curative instruction. See Ahmed

at 1f 92.

{¶31} Long also contests thc nlorc problematic statements made by Evendale

Police Officer Steve Niehat^scr. Officcr Niehauser testified that Trenton Evans had

identified the inditi ic^u^^ls in the`sil^°cr podge C^^liher and 3^eblett in the Chevy Blazer after

viewing variot^s stii-^,•eillanee videos fron^ ±1^c ^;^a^ ^tation ai^d a restaurant near the Garage

Bax. ^ Upon ^ thc ^-igorous objec,tion of ctich defendant, thc tri^al coti^rt s^ruck Officer

Niehauser's staten^ent and issued a curativc instructioi^. Ofiicer Niehauser ultimately

corrected his statement ^^-hen he test^fied that E^^ans had not identified auy of the

codefendantLs from the ^^dco. The trial court tool^ an acti^^e role in re^ol.^ing this matter

and did not abx;isc its discretion in den^^ing the n^isirial n^otion. Sc e Atnlled, 103 Ohio^

St.3d 2^, 2oo^-Ohio-4i9o, 813 N.E.2d 637, at ¶ 92. ^hrc notc that in tiiis appeal Long

has not rais^^ the issue of ^^-1^ether t]^e suil-cillance ^^ideotape had b^,'en properly

authenticatedua^der F^^id.R 9oi.

^{¶32} LoI^^'s ncl-t coiriention coi^cerns thc strricment of ^Derryl Anderson, a

Garage Bar patron, that he had seen V^'hipple and Clark, but riot Long, together and armed

with an assault rifle days before the Matthews Avenue shooting. We note that the

testimony referred only to Whipple and Clark. The trial court's decision to admit

Anderson's statement because it described the immediate background of one of the

charged crimes, and because it identified an unusual weapon that was inextricably

related to that crime, exhibited a sound reasoning process and will not be disturbed

on appeai. ^ee P►^o^s at !; ^3.

{¶33} Next, Long argues that a mistrial should have been granted based on

Officer Niehauser's trial testimony that he had told Evans, during questioning, that Long

10
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was in custody, was crying, and was telling the whole story to the authorities to cut a

favorable deal. The trial court again took an active role in clarifying the issue. A

stipulation by the parties was read to the jury stating that there had been no discussions

about any of the defendants becoming witnesses for the state, that neither the state nor the

defendants had engaged in negotiations for plea bargains, and that the defendants had

maintained their innocence thrc^ubhout the proceedings. In light of this unusual and

complete repudiation of Officer Niehauser^s testimon3r, the tlial court did not abuse its

discretion.

{¶34} Fiiiall^^, Long ai'gu^s that p,l:ce ^,fticer ^R^^^ Smith improperly

commented on l^ng's bind-over hrocccc3in^ in juvenilz court. Again, trial counsel

objected. r^d again, the trial ` couz^t sustained the objection and issued a curative

instruction that the jui-^- ^ti^a^ to disre^ard an}^ reference to ju^^enile court proceedings. In

light of the curative instruction, the trial court's decision to den^- the m^strial motion

exhibited a soutid reasoning process and ^^^Il not be disturbed. Sec^ A^hme.c^;' l03 Ohio

St.3d 2^, 2oo.1-Ohio-41yo, 813 N.E.2d 637, at ¶ c^2; see also 111or•ris, _ Ohio St.3d

_, 2o12-Ohio-24o^, _ N.L.2d _, at 1f 14•

{¶35} In addition to these argtnnents, Lollg contend5 tbat the cumulative

effect of the trial court's c^-identiar^- crrors dcnied him a fair trial. Under the

doctrine of cumulative error, e^-en thou^^11 "violations of thc Rules of Evidence during

trial, singularly, may not rise to the level of prejudicial error, a conviction will be

reversed where the cumulative effect of the errors deprives a defendant of the

constitutional right to a fair trial." State v. DeMarco, 3i Ohio St.3d 1g1, 509 N.E.2d

i256 (i98^), paragraph two of the syllabus.

{¶36} But the doctrine is not applicable where the trial court did not commit

multiple errors. Scc State v. Hur^ter, ^3^ ©hio St.3d 6^, 2oii-Ohio-652q., 96o N.E.2d

955, 1f 132• We have reviewed the entire transcript of the trial and the related

evidence. We are convinced that Long received a fair trial. None of the trial court's
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rulings on other-acts evidence individually or cumulatively support any

demonstration that the outcome of the trial would have been different but for those

rulings. See State U. Dieterle, ist Dist. No. C-o^o796, 2oog-Ohio-i888, ¶ 38.

{¶3^} The sixth and seventh assignments of error are overruled.

V///. Suffciency and Weight-of-the-Evidence C/aims

{¶38} In two interrelated assignments of error, Long challenges the weight and

sufficiency of the e^^idcnce^ addticed at trial tr^ stipport his con^-ic^tions. He argues that

the state faileu to ide^^ti i^ hiTn as one of tbe perpetrafors of t^;c ;;laithews Avenue assault,

failed to identifir hv11 as onc of the I-^, attackers, and failed to produce evidenee that he

had posse^^e.d a^ iircal^i^ ^tihcn he ^^•as chased and arrested near Stcffcn Street.

^ {¶39} ^I1or his rolc in the A^atthetiti-s ^^^-ciiue shootin^s, Long was co^ivicted of

felonious^^assault uilder R.G. 29o3.i1(_a^)(^), which p^^oscribcs kno^^^ngly causing or

attempting to cause physical }iarm to an^thcr b^- ^ncans of a deadl^- ^1-eapo^i. He was

also eonvi^tec^ of kno^^^^ingh- discharging a firearrli into ai^ occupied^^ habitation

without privilege to do so. See: K.C. 29^3•161•

{¶40} ^^The abgra^'ated-nnirder chargcs against I^ng for the I-75 murders

were governed by R:G. ^903.o1(A). Under this statutc, the state was required to

prove that Long or his acconlhliccs had purposel}- and with prior calculation or

design caused the deaths of Cobb and Neblett.

{¶41} The remaining convictions, related to Long's capture on Steffen

Street, required proof beyond a reasonable doubt that Long had knowingly carried a

concealed firearm, and that he had done so under the disability of a prior juvenile

adjudication for drug trafficking. See RC. 2923.i2 and 2923•13•

{^4^} Ciur review of the entire record ails to persuade ^,zs #.hat the ju-ry, acting

as the trier of fact, clearly lost its way and created such a manifest miscarriage of justice

that the convictions must be reversed and a new trial ordered. State v. Thompkins, ^8
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A - 12



OHIO FIRST DISTRICT COURT OF APPEALS

Ohio St.3d 380, 387, 678 N.E.2d 541 (1997). We can find no basis in this record to

conclude that this is "an exceptional case" in which the jury lost its way. State U.

Martin, 2o Ohio App.3d i72, i76, 485 N.Ezd 717 (ist Dist.i983).

{¶43} The jury was entitled to reject Long's theory that he simply had not

participated in the Matthews Avenue shooting and the I-75 murders, and that the

state had failed to prove he had posse^sed a fircar^n. Long's theory of defense rested

largely on the circumstantial n^ture of the sfate's cvidence and on the trial testimony

of three defense ^^^it^^essc^ ^ho yuestioned the ^^ cracit}^ of the l^2atthews Avenue

victims and de-i,ied seeinb thc codefcndant^ at^ the Garage B.^i^ hefore the I-75

murders. And Lon ;'s exherienced ti^ial counscl highlighted thc inconsistencies in the

testimonv of the state's witnesses.

{¶44} - Put it is abundantly clear that the state presentcd ample e^-idenee to

support the, con^-ictions. The ^tate iutroduced^^ubstantial phti-sical and tcstimonial

evidence tyin^, Long to both sh^otin^s. The Matthe^^-s Avenue ^-ictims each testified

that they had scen Lon^ in the gra^^ ^^an imnlcdiatelti- before thev entered the house.

Keeling testifed that he had becn in^°ol^^ed in a recent incident ti^-ith the three

perpetrators at a bar. The e^idcnce ^^-as undisputed that nlomcnts after entering

Stinson's home, the ^-ictinls ^^^cre the target of n^ultiplc rounds of assault-weapons

fire. Keeling and Maxberry sustaiiicd serious injuries in that fusillade. The state's

ballistics expert testified that the spent 7.62 mm and .223-caliber shell casings

outside the home had come from three different assault rifles.

{¶45} Witnesses also identified Long and his codefendants sitting in the

silver Caliber rented by Kloth for Whipple after the Neblett-Evans altercation at the

Garage Bar and just before the i-76 murders. Witnesses described ±he horrific scene

on I-75 of the Caliber occupants shooting into the vehicle occupied by Neblett and

Cobb. The rented Caliber was later found abandoned with numerous bullet holes in
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the roof and body. Police recovered Whipple's hospital discharge papers and the

DNA of Whipple and Clark from inside the vehicle. Officers also recovered three .223-

caliber casings, one ^.62 mm casing, and six 9 mm pistol cartridge casings from the

highway. A ballistics expert testified that two of the assault rifles used in the Matthews

Avenue shooting had also been used on I-75.

{¶46} Finally, Officer Lo^^•e rep^rted that Long' had brandished a silverish or

gray handgun when he fled c^^Ptu^•e on<Stei fe11 Street. ^1'hen Long ^ti^as found and arrested,

the firearm was ^^ne. Thc state's hailistics ^,^-^^ert^^ te.^t^iied thc st^^.inless skeel 9^ rnm

semiautomatic pistol fot^nd i^l ^cith Har^-is's Steffen Sirect ^-ard was used. in the I-75

murders. --

{^J[47} While there ^^^cre inconsistencic^ in soine ^1-^tnesscs' testin^ony, these

inconsistencies did not signiticantl^- discredit ihe testinionv and ^^^ere to be expeeted

when ordinal-^r cit^rei^s obse^rvcd rapidly occurring and shockin^ e^-ent^ such^ as bar

fights, a driti^e-b^- shooting, and a mo^-ing gunfight on a public high^^-ay. ^ As the

weight to be given the e«dence^ and the credibilit^- of the witncsses ^^^ere^for the jury,

sitting as the tricr of fact, to determine in resol^^ing confhcts and limitations in the

testimony, the jur}- could ha^-e found that Lonb had co^^li^^ittcd, with the requisite

mens rea, each of the charbed offenscs. 5ee Stc^te i^. DcHcrss, io Ohio St.2d 230, 22^

N.E.2d 2i2 (i96^), paragraph one of the syllabus.

}¶48} When reviewing the legal sufficiency of the evidence to support a

criminal conviction, we must examine the evidence admitted at trial in the light most

favorable to the prosecution and determine whether the evidence could have convinced

any rational trier of fact that the essential elements of the crime were proven beyond a

reasonable doubt. See State U. Conway, io8 Ohio St.3d 2i4, 2oo6-Ohio-79i, 842 N.E.2d

996^ 1f 36; see also Jackson v. ^rginia, 443 U.S. 30^, 99 S.Ct 2^81, 6i L.Ed.2d 560
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(i979). In deciding if the evidence was sufficient, we neither resolve evidentiary conflicts

nor assess the credibility of the witnesses, as both are functions reserved for the trier of

fact. See State v. WilIiams, 197 Ohio App.3d 505, 2oi1-Ohio-626^, _ N.E.2d _, ¶ 25

(ist Dist.2ou).

{¶49} Here, the record reflects substantial, credible evidence from which the

triers of fact could reasonahl^• ha^•c co^^dt^ded that all e]c»lcnts of the charged crimes had

been provedbeyond a rcasonahle dot^bt, includi^lg th^t I.^^^g had feloniously assaulted the

Matthews Avenue^^victiin^^ b^- Iiri^^^ into an oecupied habit^tzon, had purposely eaused the

deaths of Nel^lett and Cobb, and ^had ]:n^^^ingly carried a concealed firearm while under a

disability. Sec Colitvay at 113^• ^

{¶50} Thc fil^t an^l5ec^nd a^signlnent^ ^^f error arc o^°ern^lcd.

/X, The Sentences Were Neither,Excessive Nor Crue/ and Unusua/

{¶51} In his fourtl3 and iiflh a^si^lme^^ts of error, Lon^ ar^,Tues that the trial

eourt erred in imposing an e^cessi^°e sentence.

{¶52} T'irst, he assci-^s ihat thc iria] court's iinposition of t^,^o sentences of life

imprisonment^ witliout pa^-ole cli^ibilit^^ constituted a c^1^e1 and unusual punishment

proscribed by the Eighth Amcnd^nc^lt to the United Statcs Gonstitution. We note that the

United States Supreme Court has recently held that a mandatory life-without-parole

sentence for juvenile offenders is cruel and unusual punishment. See Miller v.

Alabama, _ U.S. _, _ S.Ct. _, _ L.Ed.2d _, 2012 U.S. LEXIS 4873. While

Long was under age i8 when he committed aggravated murder, the trial court's

sentence, unlike that in Miller, was not mandated by operation of law. The trial court

had discretion to i^„pose either life without parole eligibility or a lesser sentence of

life with parole eligibility after serving a definite period of incarceration. See R.C.

2929•o3(A)(i), campare R.C. 2929.o3(E)(2) (mandatory life term without parole
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eligibility for juvenile convicted of aggravated murder and an aggravating

circumstance). The court was able to consider whether Long's "youth and its attendant

characteristics, along with the nature of his crime, made a lesser sentence (for example,

life with the possibility of parole) rnore appropriate." Miller at _, 2®^2 U.S. LEXIS

4873^ *9•

{¶53} The record reflects thaf the trial court did consider those factors before

imposing sentence. Thc trial court, ^^-hich had supervisEd il^e t17a1 and had heard all the

evidence, reviewed the partics' ^eni^ncing memoranda, ilie 1,resentence investigation

report reflectin7'.:_^n^'^ r^^cc;rd of j^^^^^^nile adjudieations, victim-in:f^aet ^tatements, and a

plea for mercy fron^ t,^n^'^ grandfather. r^t tlie sentencing licaring, Long's c^unsel argued

^^ that Long's youth "puts 1»m in a^^ifferent light than the othcr t^^^o individuals" and asked

^ the court to inipose a minimtni^ tcrin ^,f''3o ^'cz^rs in prison that titi-ot^ld "give [Long] a

^ ^ glimmer,of hope, gi^-c hiin a c.hance th<at s^me da^^ hc [could] reiuin to societ^^, hopefully a

^ changedand rehabilitated man." ^

^^ {¶54; At the conclusion of the sentencing he{uing, ihe court statedtllat:

l^ a^^ng tricd this case and hcard this case for foui• ^^^e^eks,

^^ '^ '° having vbset^'ed also the ti^iolent histoi^^ and record^ of Mr.

Long, it's clear to me^'th^t ^^11 thrce detendants, for whatever

reason, don't valu^; hunlan life.

I mean, the violence, the senseless, just indiscriminate

violence absolutely, as everyone has said here, absolutely no

remorse. It's chilling. It's chilling to see you three standing

here, and I have no doubt in my mind that if you walked out the

door of this courtroom, you would kill again, and it wouldn't

bother you. And that's sad, but it's true.
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After considering the risks that [you] will commit

another offense, the need for protecting the public, nature and

circumstances of these offenses, your history, character and

condition, Court finds that prison sentences are required

{¶55} The court then imposed life-without-parole-eligibility sentences for the

lalling of Keith Cobb and Scc^tt Neblett. Long's sel^tcnce did not run afoul of the Eighth

Arnendment's proscripti^ils af^eciing juvenile oficnders. ^^ ^

{¶56} Otherwise, a se»tence suc]^ a^ this unc ihat falls vvithin ihe range provided

by statute carniot anlouut to c^ltel and unusual punishment. See 1Y1c;Douyle v. Maxtue11,1

Ohio St.2d 63, 69; 203 N.E.^^d 33-} (t964). In light of the facts T^e^^i,aled at trisll and in the

^ sentencing^proccedings, Lol^g's sentencc of life ^^^ithot^t ^arolc eli^ibihty was not so grossly

^ ^dispropot^ionate to the offenses ihat it "shock[s] ihc scnsc of justicc of the conununity."

State v. TNeitbrecht, S6 Ohio St3d 368, 37t, ^1^^ N.E.2d 16'7 (1999), ctuoting McDougle at

^o; see also^State v. Hairsio^i, 1i8 Ohio St.3d^,289, ?oo8-Ohio-?;;^, 888 N.F..2d 1073^ ¶

14

{¶57} Long neat argues that the trial court erred it^ i^u^^osing an excessive

sentence and in failing "to e^ cn consider" the purposcs and principlcs of felony sentencing

and the other statutoi-^^ sentencing factors beforc imposing sentence. Since Long's

sentence was imposed before the eff^tive date of .^n.Sub.H.B. 86, we conduct a two-part

review of the sentences of imprisonment. See State v. Kalish, i2o Ohio St.3d 23, 2008-

Ohio-4912, 896 N.E.2d i24. First, we must determine whether the sentences were

contrary to law. See id. at ¶ ^q.. Then, if the sentences were not contrary to law, we must

review each sentence to determine whether the trial court abused its discretion in

imposing it. See id. at 5( i7.

{¶58} Here, the sentences imposed were not contrary to law. Long concedes

t„}^at ^he sentences were within the ranges provided by statute for aggravated murder, a

17

A - 17



OIiIO FIRST DISTRICT COURT OF APPEALS

special felony, and for the other felony offenses and specifications. See R.C. 2929.o3(A)

and 2g2g.14(A); see also State v. Phelps, ist Dist. No. C-iooo96, 2oii-Ohio-3144., 9f 40.

In light of the seriousness of the offenses-which include lalling two human beings during

a moving gunfight on an interstate highway, spraying an occupied home with assault-rifle

fire, seriously injuring two persons, and cai-iying a concealed weapon-we cannot say that

the trial court abused its di^crction i11 ^^^^pusiilg iife seniences and the other sentences of

set length, many of which ^^-^^re orc^ered to be se^^-ed conctirrentlv. See Kalish at ¶ 1^.

{¶59} t^^d although the trial courl did not spccifically state that it had

considered the RC. z9^9.^^ a^^d ^^929.i2 factors, its st^tements made before imposing

sentence demonstrate that the court engagcd in a l^articularized consideration of the

purposes and principlc^^ of felon^^ sentci^cing beforc iinposing sentence. To the limited

extent that^the trial court record is silent o^1 aiw otllcr statutolv factors, ^^ e presume that

the court properl^- coilsidercd thcm. Sce Statc i^. 11^ilsori, i?9 Oh^o St.3d ^1 ^, 2o11-Ohio-

2669^ 95^ N•E.2d ^8i, 11 31; see also State i^. Lot^e,19=} Ohio ApP.3d ^C, ^oi^-0hio-2224,

954 N.Ezd 202, 11 i4 (ist Dist.). Iv^Sorco^°er, the rccord simpl^^ does not ^reflect Long's

eontention that the t^•ial court failed to cons^dcr l^o^^g's ^^outh as a^.i^itigating faetor.

Having presided over Loi^b's trinl, the com^ was ^ti-c1l acquainted with the facts

surrounding the crimes. The court tieras a^so a^,^are of ^ong's extensive juvenile record. On

the state of this record, we cannot say that the trial court acted unreasonably, arbitrarily,

or unconscionably in imposing the sentences.

{¶60} Finally, we note that in his separate appeal, Long's co-defendant Whipple

assigned as error the imposition of multiple punishments by the trial court. See State v.

T3ir`tipple, tst List. IlTa. C-??®^84, 2o^^-®hio-2938. Whipple argued that felonious

assault and discharging a firearm into a habitation are allied offenses of similar import.

We rejected that argument. Id.
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{¶61} But Long's experienced appellate counsel has not raised this matter for

review in this appeal. And we will not review the matter of our own volition. See App.R

12(A)(1)(b) and 16(A).

{¶62} After our review of Long's sentences for these offenses, we conclude

that the fourth and fifth assignments of error are meritless, and we overrule them.

{¶63} Therefore, the jud^rr,ci^t of^the trial court is^affirmed.

.Tudgment affirmed.

DINKELACKER, J.;^^concurs.

FLSCHER, J., coi^currin^ ^epuratch^.

FlscxER, J., cuiicurrin y separately. '

{^64} In his clir^et appeal from the sanie trial, l.cmg's co-defendant Fonta

Whipple ai ^^ued that the trial court erred under R.C. 2941.25 in con^^ch^g hin^ of both

improperly discharging a firearm and feloiiious assat^lt in connection ^^^ith thc Matthews

Avenue shooting. State u. 11^7ii^ple, lst Dist No. C-11o184, 2o^2-Ohio-^^938, ¶^5.

Although, despite ^lrhipple's deplorable conduct, I^^^ould have held ihat his assertion

^had merit, the ^n^joritti^ disa^recd. Sce id. at 1f 47-55 (Fiscl^er, J., concurring in part

and dissenting in part). Thus, e^-en ^i^ t.ori^ had raiscd thc issuc of »>erger in this appeal,

I am nowboundbythcholding in jVh^pple.

Please note:

The court has recorded its own entry on the date of the release of this opinion.

19

A - 19



2786

i

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TNE COURT: All right.

FAMTLY MEMBER: Your Honor, my name

is Herbert Hillman, z`m the grandfather

of Eric long. Herbert willman,

H-z-L-L-M-A-t^. s'm the grandfather of

Eric Long, and x come before you really

probably not saying anything you haven't

al ready heard before f rom peopl e-i n thi s

positian.

The situation is tragic. It's

t ragi c for both fami 1 i es . we certai nl y

feel the pain of the victims loss all of

a sudden ^in this tragic act. I know how

that pa-i n i s.

sut I'm also an older man today,

and certainly haven°t lived a perfect

life, and z'm sure that there are other

men in this courtroom that can say the

same thing. we've had a few dings in our

lives.

z guess what I'm assuming is that

the Court has the discretion to show some

compassion. Had z not been shown some

compassion, I probably wouldn't have been

able to agree more. Y sp.ent 3® years as
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an educator, that was only because

someone showed some compassion. Thank

you.

THE C®URT: Thank you, sir. All

right. z'm sorry. I didn"t ask Ms.

Donovan or Mr. Rosenwald, do you have

anvone else that you would like to have

speak on your clients' behalf?

MS. DONQVAN: No, Your Honor.

MR. ROSENWALD: No, ]udge.

THE COURT: Mr. Gibson, for the

state?

MR. GIBSON: zf I might, before I

say anything there were some family that

would like to speak, if they could

address the Court, I would appreciate it.

First, Linda whitehead. She's the

mother of Keith Cobb.

THE COURT: Could you state your

full name, p^iease?

FAMILY MEMBER: Linda Whifiehead.

THE COURT: All right.

FAMILY MEMBER: First of all,

^udge, I would like to say -- and this

goes out to these three guys` families,
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from the way that they come down here and

conducted themselves, the man get up here

and say, please, have compassion, they

had no compassion for my son. ^hey never

once out of these almost two years

ever -- had one of these lawyers to come

and say q the fami 1 i es send thei r

condolences, they're sorry for what

happened.

All of the whole trial, all these

two years, they have uphvld this, this is

a game. It's four more of them out here

that you needs to go. This is a gang.

This is not the first two murders that

they have done.

when their names came through my

phone that they were the murderers,

peopie saying, they killed four more

people, guilty of, they done murdered

your son.

My son Keith, Keith never parted

his lips to anybody in that club. He

didn`t fight with anybody. Keith was a

respectful person to others, always had

respect for other people. ^e was not

A - 22
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violent. Keith was 25 years old. Keith

never had a physical fight, no kind of

fight in his life.

only thing Keith did was to ride

scott to that club, and give 5cott a ride

back, and they chose to shoot him up and

kill him the way they did; and they have

no remorse.

And these people here, you have

been i n t raub^ e al l they 1 i fe . A11 they

life. It was a cowardly act, and it's

four more of them out there. They got

one in the penitentiary now, two sitting

in the ^ustice Center to go to jail on

some other stupid stuff. And you gonna

stand here before the Court and say, oh,

I did not do it. Yes, you did. oh, yes,

you did.

And the ones that arbitrated th-is

murder, it's four of them still out here,

and believe me, z'm not going to rest

unti 1 they go behi nd bars ,

I want to see you lay with the

needl e-i n your arm, and I want to 1 ook i n

your eyes and see you take your last damn

A - 23
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breath. That's what ^ want.

You showed no remorse for our

families, never showed any remorse about

anything. They come down here with an

attitude like me and the courts is doing

y'all wrong. This is the very reason why

a whole bunch of you standing before

courts today, because of poor parenting.

They go along with everything that ya'll

do.

They never made you stand up and

admit to things that you do. You in and

out of j uveni 1 e al 1 your 1 i fe . And i t' s

sad that the Courts is full of this kind

of stupidness, because that's exactly

what it is.

And the only thing z got to say is,

Keith favorite color is blue, and you

will spend the rest of your life wearing

Keith's colors.

And also, believe me, as ya'11 call

-it fag, that's what you spend the rest of

your life being a fag, because, you're a

fag whether you on the giving or

receiving end.
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And that°s all I have to say here

today, 7udge. Thank you.

THE COURT: Thank you.

MR. GIBSO^: Judge, I would ask the

Court i f you woul d hear from Al i son

williams, she's the mom of Scott Neblett,

she also asked to address the Court.

THE COURT: M5. Williams.

FAMILY MEMBER: Good morning, ^udge

Cooper.

THE COURT: Good morning.

FAMILY MEMBER: First, I would like

to start by saying, thank you to

prosecutor Rick Gibson, sergeant

Niehauser and sergeant Abrams for all of

their hard wo.rk involved in this case.

These past two years have been very

painful for me and my family. As a

mother, you want to protect your child at

whatever costs. But my son scotty always

felt that he had to protect me. He was a

s^on that knew me well. He wasn't just my

son , he was my fri end .

He would just show up at my door,

mom, I just wanted to eheck ®n y®u t®
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make sure that you`re feeling okay. So

now that these murderers have taken my

child from me, I have to stand tall and

make sure that they pay for killing them,

^ersonally, z would choose the sentence

for them to die the same way that they

ki 11 ed my son .

zt hurt me so much to look into my

eight-year-old granddaughter's eyes and

answer the question, grandma, why did

they hurt my daddy? what do you say to

that?

Those guys were a bunch of cowards.

Now my son Scotty won't be here to see

his four children grow up, or all of the

speci al moments vf thei r 1 i ves .

His beautiful little n-iece ^ourney,

who she sees his photograph and says,

that's uncle 5cotty. z have to look into

my other son's Alex's eyes and see the

sorrow and pai n of 1 osi ng hi s brother.

They were so close.

How do z comfort him when I feel

that same pain? It's always bee.n us

three for a very long time.
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These murders have destroyed me and

my family, and I want them to suffer for

the rest of their lives. To me they have

the actions for serial killers, and

prison may be too good for them

considering they will still be able to

have visits from their families. I can't

vi si t wi th or i nte ract wi th my son

scotty. They should have been put to

death. sut for them to spend the rest of

thei r i i ves i n p ri son , and neve r be abl e

to walk the streets and to hurt anyone

else, will have to be acceptable.

I do know that, because of what

they did to my son scotty, my life will

never be the same, and z hope they will

burn in hell after they have suffered

tremendously here on earth.

sincerely, scotty's mother. Thank

you.

MR. GIBSON: 3udge, Terrance

whitehead is the brother of Keith Cobb,

if you will hear from him.

THE COURT: Mr . whitehead.

FAMZ^.^ MEMEsER: Fiow you doi ng, vour
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Honor. T first like to say, Your Honor,

the type of institution z would like for

three men go to and spend their time

with, is it`s n® institution. ^ wish it

was a way we could have instead of big

jail houses, be church houses that still

houses inmates and held them in because

what need to happen at this point is

young men and young woman, or how you

need to start renewing their own mind,

you know. ^ooking at myself, I teach

Sunday school at the church, I tend to

children. And I've learned over the past

six years that I've been teaching Sunday

school that r pretty much have to

practice what I teach.

z've prayed for these guys from day

one, when z found out about it. And

they`ve been -in my prayers, and they

family been in my prayers ever since

then. And I'm here to basicaliy to

testify that God answers prayers. My

prayers was, they was brought to justice

safely unharmed in a sound manner.

And during the ^hree weeks of the
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trial, I witnessed three sound minds on

trial. And with them having sound minds,

I thi nk i f they real l y 1 ook at thei r

lives, it's still opportunity for change.

There i s al so ti me for change . And i f

these three young men take the rest of

their lives and reflect and renew their

mind, they can change. Their family can

change. Their family can change by

making sure, and my fam^ily, as well. I'm

not ^ust speaking to their family. z'm

speaking to my family. we can ensure

that this won't happen again by being

better parents.

we always hear about the statements

about it takes a village to ra-ise a

ch^ild, well, that saying still true today

but the village is weak. we need the

village to be strengthened, and it's not

going to be strengthened with hate. So I

stand here today, already in a

forgiving -- I've forgiven these guys

from day one. T know ^ can't carry hate

i n my heart . It can onl y ki 11 me . Hate

can cause a lot of illness, stress. ^
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don't hate anyone.

I stand here today, actually I love

them, thei r fami l y, my fami l y. The

prosecutors , thei r 1 awyers . ^end g j ust

ask that they family members stay in

touch with them and try to lead them the

right way, and also if they family ^

members want to get with me afterwards,

there's other programs my church has at

the prison m^inistry program. z'd be

willing to pass on information for you,

vour Hvnor, or to their lawyers to give

to them so they can have an opportunity

to renew their mind.

They may not get to walk the

streets ever again, they can still have a

renewed mind and be a soldier for Christ.

That's the best thing a person can do at

thi s poi nt i s gi ve they 1-i fe to Chri st,

and look to him for everything they need.

He i s possi bl e for al l thi ngs , i f

any one of you guys ever want to get out,

go to God. without God, nothing is going

to be capable of ach-ieving. so my thing

-^ s, z tel l you i f you have not found God ,
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find God, and that goes out to anyone

that can hear my voice at this time in

this courtroom. God can take care of it

all. And what happens is, a lot of us

don't cast our cares on him. I just ask

everybody to cast their cares on God, and

1 et hi m take care of i t.

That's all, ^udge.

THE COURT: Thank you, sir.

MR. GIBSON: ^udge, I did have one

last person z think wanted to speak,

that's scott Neblett, Sr., the father of

scott Neblett.

THE COURT: Mr. Nelett.

FAMILY MEMBER: HOw d0 you d0, Your

Honor. z also like to thank the

detectives and the prosecut^ion for taking

th-is case, handling this matter. z'm not

go-ing to make this long.

My son scott was everything to me,

and his momma and his family, he didn't

deserve to die. Don't nobody deserve to

die.

And the way we hu rti ng and i n pai n,

^ woul d 1 i ke to see these i ndi vi dual s
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h`^^t and be i n pai n the same way that we

are.

My grandkids, they're going to miss

their father dearly, and for these young

guys to stand up here, I don't know if

they have children or not -- it's not

really my concern if they do. ^ut their

kids is going to hurt just as well as my

grandkids that's missing they father.

so for what they put my fami ly

through, I want them to do the same

thi ng . Li fe i n pri son wi thout parol e,

and just 1et them suffer the way they got

to suffer.

That's a11 T can say. Thank you.

THE COURT: Thank you, sir.

MR. GIBSON: Thank you, 7udge. I

know they appreciate the opportunity to

address the Court prior to sentencing.

I submitted a sentencing memorandum

to the Court on February the 23rd, and I

think I've pretty much outlined the

State's request for sentencing in that

memorandum.

A couple things i would like to
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address. First off, regarding these

three defendants standing before the

Court and protesting their innocence.

This Court heard the evidence, and

z think it's pretty clear that the

evi dence convi nci ngl y proved the-i r gui 1 t

in this matter.

we talked to jurors afterwards, and

-^t's pretty clear that they didn't have

any problems with the evidence, and they

didn't have any difficulty finding these

defendants guilty.

with regard to Fonta whipple and

7ashawn Clark, we°ve now had 24 jurors

who have heard evidence about them, and

convicted them beyond a reasonable doubt

of the crimes that they stand convicted

of. So, z would address that.

z wouid also ind^icate that these

defendants had more than fair trials. zn

fact, they have three of the best

attorneys that this county has to offer,

and got the best defense they could

possibly get. ^et's get beyond that to

what the sentence ought to be.
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You`ve been asked as a judge to

show compassion, and ^ think, 3udge, in

order to do that, z think what you`re

being asked to do is disregard what these

defendants stand convicted of, would be a

simple matter to shvw compassion by

giving lenient or light sentences to

these defendants, but why is this? on

what basis do they deserve that?

I would ask the Court, rather to

consider the defendants' records, and

their complete and utter lack of remorse,

and hand down a sentence that adequately

punishes these defendants for what

they've done, and adequately protects the

publ i c .

I don't think there's any doubt

when you look at their records as a

prediction of future behaviors. ^f you

look at their lack of remorse, if they

got out today, they would commit crimes

similar to this again.

There was some talk about Eric

^.ong's lack of record. He doesn't have a

lack of record. ^t's just that he was

ll
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bound over first on this case. when you

1ook at his juvenile record, it was

horrendous.

^e°d been to ^YS if z°m not

mistaken. ^n this case, the ^uvenile

Court bound him over, they looked at him

and said, we can't do anything with you,

they sent him over for trial.

And ^ashawn Clark has an horrendous

record, both having convictions in this

courthouse, in front of this Court. zn

fact, Fonta whipple had been scheduled to

appear in front of this Court and

capiased, had just not shown up, and was

on the run from this very Court when he

^committed the crimes that are here today

for sentencing.

Remorse, you know, have they shown

any scintilla of remorse or regret? From

what I listened to, two mothers standing

at the microphone and talking about the

pain they feel, a pain that hasn't

lessened in two years, of having lost a

son, ^ think Fonta whipple and 7ashawn

C1ark were smirking and laughing as
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though that°s funny. zt's the same thing

they did to shooting up ^atthews. They

stand before this Court and smirk and

laugh like this is some sort of joke.

Why would you give them anything

less than everything you can give them,

given that, knowing if they got out

tomorrow, they would do this again?

That`s why z did ask on the

sentencing, z asked for, with regard to

the murder sentence, T ask the Court to

impose a sentence of life without parole

on each of these defendants, because z

think that's the only thing that will

protect the pubiic.

z know that youth is usually a

mitigating factor. In this case, we have

people, despite their youth, that, as

they stand before the Court, have shown

no inclination to change, or to show that

they recogni ze the terri bl e damage

they've done. why would you give a

sentence that's going to let them out,

even at some date in the future? z ask

the Court to make sure they stay where
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they are, and stay where they cannot hurt

anybody else, and give them a sentence of

life without parole.

THE C®l1RT: Havi ng tri ed thi s case

and heard this case for four weeks,

havi ng had expe ri ence wi th Mr . whi ppl e

and Mr. Clark, having observed also the

violent history and record of Mr. ^ong,

it's clear to me that all three

defendants, for whatever reason, don't

value human life.

I mean, -the vi ol ence, sensel ess,

just indiscriminate violence absolute`!y,

as everyone has said here, absolutely no

remorse. It's chilling. It's chilling

to see you three stand here, and z have

no doubt in my mind that if you walked

aut the door of this courtroom, you would

kill again, and it wouldn't bother you.

And that's sad, but it's true.

After considering the risks that

you'll will commit another offense, the

need for protecting the public, nature

and circumstances of these offenses, your

history, character and condition, ^ourt
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finds that prison sentences are required.

We'l1 start with Count 1, is

felonious assault with a 3-year firearm

specification, whieh you were found

guilty by the jury. On that Count, T

will sentence all three defendants to 8

years in the ohio Department of

Corrections, p^ius 3 years on the firearm

specifications. That's a total of ll

years.

on Count 2, fe^lonious assault, with

the 3-year firearm specification, which

applies to all three defendants, sentence

you to 8 years on the underlying charge,

the felonious assault, plus 3 years on

the firearm specification, which must be

served consecutively. That's a total of

11 years .

on Count 3, felonious assault with

firearm specification, 3-year firearm

specification,-which applies to ail three

defendants, sentence you to 8 years on

the underlying charge, plus 3 years on

the firearm specification. That a total

of 11 years.
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All those three charges will be run

concurrently. So on those three charges,

it`s a total of 11 years.

eount 4, discharging a firearm into

a residence with a 3-year firearm

specification, Felony of the Second

Degree, again, applies to all three

defendants, sentence you to 8 years in

the ohio ^epartment of Corrections on

that, plus the 3 year firearm

specification. That is a total of 11

years. That will be concurrent with

Counts l, 2 and 3.

with respect to Count S, which

applies to all three defendants.

MR. GIBSON: Thates only to Fonta

whi pple..

_ THE CoURT: Count 5 applies to

Fonta whipple, weapons under disability,

that's a Felony of the Third ^egree.

That wi11 be 5 years, which wi11 run

consecutive. That's a total of 16 years

with respect to Mr. whipple.

Now, with respect to ^ount 6, which

is a weapons under disability, that
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appl i es I bel i eve to Mr. C1 ark?

MR. GIBSON: That's correct.

TNE COU^tT: That will be 5 years

for Mr. clark. That will run consecutive

to the Counts 1 through 4. so that`s a

total of 16 years for Mr. Clark.

we then move -- I'm just going to

do it numerically -- count 7. ^ount 7,

which applies to all three defendants, is

aggravated murder, with firearm

speci fi cati ons , whi ch i s the 3-year, p7 us

a 5--year fi rearm speci fi cati on .

was that on that one, or was that

on Count 8?

MR. ROSENWALD: You' re r^gnz. ^Y+^ .

whipple only has the 3-year. ^

THE COURT: T'm sorry, Mr. Clark

and Mr. Long have the 5 plus the 3.

with respect to Count 7, as to all

three defendants, the sentence will be

life without parole. It will be the

3-year fi rearm speci fi cati on, whi ch wi 11

run consecut-ive to Mr. whipple. The 5

plus the 3, the total of the 8-year

fi rearm speci fi cati on , wi 11 run
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consecutive for Mr. Clark and Mr, ^ong,

with respect to Count 8, which is

aggravated murder with specifications --

only one specification, the 3-year

firearm specification applies to Mr.

whipple only?

MR, GIBSON: That's correct.

TH^ COURT: w^ith respect to Count

8, the 5 plus the 3-year specifications

apply to Mr. Clark and to Mr. ^ong.

with respect to those, the sentence

for all three defendants will be life

without parole. That wi11 run

consecutive to Count 7, and will run

consecutive to Counts l, 2, 3, 4, 5 and

6, which we've addressed thus far.

There will be the 3-year f-irearm

specification, which will run

consecutive, as we11 with respect to Mr.

whipple. The 8-year firearm

specifications, the 5 plus the 3, run

consecutive for Mr. Clark and Mr, ^ong.

Then we move to Count 9, Count 9,

which is having weapons under disability,

I bel i eve that app i i es on1 y to Mr .

A - 41
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whipple, that will be a 5-year sentence

in the ohio oepartment of Corrections on

that count. That will run concurrent.

[ount 10, ^ believe applies to Mr.

C1 ark, weapon under di sabi 1 i ty, that wi 11

run concurrent with respect to Mr. Clark.

Then we address Count 11, which is

weapons under disability, which applies

to Mr. ^ong, which I believe applies to

the original Counts 1 and the --

MR, GIBSON: No, 7udge. That only

has to do with Counts 7 and 8.

THE CouRT: Counts 7 and 8 as well?

MR. GIBSON: Yes.

THE COURT: That will be 5 years,

that will run concurrent.

Count 12, which I believe applies

to Mr. ^ong only?

MR. GIBSON: Correct.

THE COURT: Weapon under

disability, which is the third incident.

MR. GIBSON: It's -- 12 is a CCW.

THE COURT: Twelve is the CCW, 13

is the weapon under disability. Twelve

is charged, z believe it's a Fel®ny ®f
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the Fourth Degree. That will be 18

months. zt will run concurrent.

count 13 is the weapon under

disabil-^ty, Felorh^ of the Third ^egree,

that will be 5 years with respect to Mr.

Long. That wi11 run concurrently as

wel l .

with respect to Mr. whipple and Mr..

clark, who are already serving 18 years

under Case Number B-0904410, sentenced by

this Court late last year, these

sentences imposed in this case will run

consecut-ive to that.

The re wi 11 be credi t for ti me

served thus far in this case. There will

be credit for the transport time. The

defendants will all be ordered to pay the

court costs of this prosecution.

You're advised not to take any

drugs except as may be prescribed by a

medical doctor, to submit to random drug

testing. Test resuits must by negative.

Pri son term imposed wi 11 be the

term you a11 serve w-^thout good time

reduction.
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I'm required to give these. You

will also need to be aware, if you would

be released, that you would be

supervised after you leave pris®n. That

is post-release control. That would be

for a peri od of fi ve years .

gefore you're released, the Parole

Board shall determine your post-release

cont rol sancti ons .

Part of those sanctions shall also

i ncl ude as a condi ti on of post- rel ease

control, that you not leave the State

without permission of the Court or your

parole officer, and that you abide by

the law.

Parole Board can impose any other

condi ti ons of post-- rel ease control

sanctions that the goard considers

app rop ri ate .

Condi ti ons of rel ease can i ncl ude

any community residential sanction,

community nonresidential sanction or

financial sanction that this Court was

authorized to impose.

If you're on post-release control,
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you violate post-release control

supervision or condition, Parole Board

can impose a prison term as part of the

sentence for up to 9 months, with a

maximum for repeated violations for up

to 50 percent of the stated prison term.

zf you commi t a new fel ony wh-i 1 e

vn post-release control, you can be sent

to prison for the remaining post-release

control period or 12 months, whichever's

greater. The prison term must be served

consecutively to any new term imposed or

the new felony you're convicted of

committing.

^et me give you your appeal rights

as to all three defendants. You all

have the right to an appeal, and have a

ti mel y noti ce of appea^l fi 1 ed on you r

behal f .

Tf you're unable to pay the costs

of an appeal, you have the right to

appeal without payment.

If you're unable to obtain counsel

for an appeal, counsel wi11 be appointed

without costs
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If you're unable to pay the costs

of documents necessary to an appeal, the

documents will be provided without

costs.

I understand from counsel that ali

three defendants are requesting that

appellate counsel be appointed?

M5. DONOVAN: That's correct.

MR. RUBENSTEIN: Yes, Your Honor.

MR. R4SENWALD: Yes.

THE CoURT: Appellate counsel will

be appointed.

Anything further, Mr. Rubenstein?

MR. RUBENSTEIN: No. Thank you,

^udge.

i"HE COURT: Ms. Donovan?

MS. DoNOVAN: N0.

7'HE C4URT: Mr. Rosenwald?

MR. ROSENWALD: With regard to

Counts 7 and 8, with regard to the 3 and

five years specification, I will object

to those running consecut-ively. z

understand what the statute might say, we

still object to that.

I think they should merge, even
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though you have ta sentence on both, they

should merge. I would also object to the

consecutive sentences on those two

counts, even though two victims, it was a

single animus, they should run

concurrently. otherw-ise, I have nothing.

THE COURT: Anything further,

Mr. Gibson?

MR. GIBSON: Just the statute`s

cl ear . The two fi rearm speci fi cati ons

must be served, and must be served

consecutively ta each other. And where

there are two victims, as in a case like

this, which is a separate animus, as to

this, I think the Court`s consecutive

sentences are appropriate.

THE COURT: All right. Gentlemen,

I would hope, as Mr. whitehead said, at

some point in your life, you'd have a

change of heart, but at this point, T

don't see that happen-ing.

Thank you.

MR. GIBSON: Thanks, audge.

(Proceedings concluded.}
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C E R T I F I C A T E

T, Phyllis wa^iton, a Registered

Prafess^ional Reporter, do hereby certify that

at the time and place stated herein I was

authorized to and did transcribe the within

transcript, and that the foregoing transcript

of the proceedings is a true, complete and

accurate transcri pti on of my stenographi c

notes.

hyllis walton, RPR
official court Re porter
Court of Common Pleas
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OH IO ^^^ ^e ^^^HAMILTON COUNTY,
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State of Ohio, •

P1 ai nti ff , • ^

Eric Long,

vs. •
: Case No. 8-0903962-C
: Appeal No. C-110a16^
: Vol . 16 of 16

Defendant . •

^^
TRANSCRIPT OF PROCEEDINGS ^'

APPEARANCES:

Richard ^ibson, Esq.,

on behal f of the P1 a-i nti ff

scott Rubenstein, Esq.,

on behalf of the Defendant

^ .:^. , -:^
.... _.--: k

• Vr
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LW^.y^+
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w

BE IT REMEMBERED that upon the

hearing of this matter on March 3, 2011, before

the Honorable Ethna M. Cooper, one of the

judges of the said Court of Common Pleas, the

follow-ing proceed-ings were had.
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MORNING SESSION, MARCH 3, 2011

THE COURT: This is the State of

ohio versus Mr. Fonta Whipple,

Mr. ^ashawn Clark and Mr. Eric ^ong.

This is ^ase Number 8-0903962. We are

here today for sentencing. we first have

some preliminary motions, which were

fi 1 ed on behal f of Mr .^1 ark .

what we have is a motion for

acquittal, and one is a motion for new

trial. Ms. Donovan.

MS. DONOVAN: It was on behalf of

Mr. whipple, not Mr. Clark.

THE COURT: I apologize.

MS. DONOVAN: T set forth the

supporting memvrandum on those motions,

acquittal and a new trial, we submit on

those.

THE COURT: State have a response?

MR. G2BSON: No. We submit as

well.

THE COURT: Anyone wish to join on

the motion?

MR. RUBENSTEIN: We will on behalf

of Eric ^ong.
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MR. ROSENWALD: Judge, I did nOt

file any motion on behalf of Mr. Clark,

and I'll leave it to Court.

THE CDURT: Those motions will be

overruled. we will now proceed with

sentencing.

z guess we'll start -- we'll go the

same order that we did.

would you like to speak in

mitigation, Ms. Donovan, for Mr. whipple?

MS. DONOVAN: Yes, Your Honor. I

have had an opportunity to review the

rather lengthy victim impact statements.

Court is well aware of what the victims'

position is on sentencing here as well.

And I know that the Court is very

fami 1 i ar wi th Mr . whi ppl e, havi ng now

conducted two trials. There was a

pre-sentence investigation that was

conducted in connection with his first

sentencing.

To that end, I would just like to

address the court on behalf of Mr.

whipple as to the specification on the

sentencing.
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^ In this particular case, we do have

three separate felonious assaults that

arguably could be merged for purposes of

sentenci ng . And Y bel i eve that t^r .

whipple stands different from the other

two defendants here today in that he was

not convicted of the motor vehicle gun

speci fi cati on i n rel ati on to the

aggravated murder, which would reduce his

potential sentence by, as my

understanding, a five-year gun spec. Ask

the Court to take that into

consideration, apply the appropriate

merger.

If the Court is not inclined to

merge the offenses, we would ask the

Court consider running these sentencing

concurrent to each other rather than

consecutive.

THE COURT: Thank you.

Mr. whipple, is there anything that

you would like to say on your own behalf

with respect to sentencing?

DEF^ENDANT WHIPPLE: Yes. I been in

your courtroom -- I had three trials in
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here . I had not one fai r tri al . Not

one. There's nobody that came -in here

and said ^ did nothing to him. As the

nights of the shooting, the murder, z

wasn't even at the ciub at all.

Everybody know, even the family even know

that. z^ust did not come forward and

tell them who did it, you know what I'm

saying. I was not there at all. I'm

charged with murder double homicide by my

life. z ain°t had a fair trial once

since I been in here, and I got one more

thing to saye

zf I would have had the witnesses

the state had, they wouid have been

charged with perjury because every

witness state had got up on that stand

and lied.

THE COURT: All right.

Mr. Rosenwald, would you like to

speak on behalf of Mr. Clark?

MR. ROSENWALD: Just briefly,

7udge. I think 3ashawn understands what

the probable sentences wouid be in this

specif-ic case. z do want to address
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specif-ic sentencing issuing, the same as

Ms. ^onovan indicated, ^ believe that the

felonious assaults can be merged together

as a single animus situation.

Obviously, the three different

specs --- one for each count -- even

though the three years would run

consecutively, I would also take the

position that Count 4, which is the

discharging a firearm into a residence,

merges into the felonious assault.

I can't say the same for the weapon

under disability, but I ask the Court to

consider running all of those sentences

concurrently, so effectively we only have

one sentence with one firearm

specif-ication that comes out of that.

with regard to the two aggravated

murder charges, the Court has basically

four options. ^ife/20, life/25, life/30,

life/without.

As I said in my sentencing

memorandum, if the Court determines to

run them consecutive and use life/20,

that's a minimum of 40 years just on
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those two counts alone before 7ashawn

would be eligible -- and z say the word

eligible -- for paro1e, because there's

no guarantee he would get out. And in

ail candor based upon my understanding of

the adult Parole Board authority, the

odds are real strong, they'd flop him at

ieast once for any specific time, that's

not counting any specific number

involved. He's now 27. That would put

him at 67 years plus before he would even

be considered eligible for parole.

That's fairly adequate based upon the

offenses themselves, and based upon Mr.

Clark.

we're asking the Court to give that

consideration in passing sentence.

That`s all I have to say.

THE COURT: Mr. Clark, is there

anything you'd like to say on your own

behalf before the Court passes sentence?

DEFENDANT CLARK: As I stand here

today, I'm an innocent man. I ain't did

nothing to nobody. I never seen these

guys in my life. zf they guy was to walk
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in the courtroom, I wouldn't know who

they was. I was not in no club. Three

guys come up here and told three

different stories, lying. Guys go up

here, was on camera with a gun out the

night guy got killed, so how I'm standing

here about to get sentenced to whatever

ya'll about to give me, and ^ feel like z

don't deserve to get life without parole

or none of that. ^'m innocent.

THE C4URT: Thank you.

Mr. Rubenstein, would you like to

speak on behalf of Mr. ^ong?

MR. RUBENSTEIN: I would. May I

have one moment, please?

THE COURT: Certainly.

MR. RUBENSTEIN: Thank you, Judge.

Your Honor, as Mr. Rosenwald said, and

you can -- the Court has a lot of

discretion in how it imposes sentence at

this time.

^oing the calculations, looks like

Eric's facing a minimum term of 28 years

to life, if everything that the Court

could run concurrent would be run
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concurrent.

As the Court is aware, he was 17

when this happened. He was a juvenile.

^e was not previously convicted like the

other two defendants. He doesn't have

t7me already. He starts with a clean

sl ate i n front of thi s Cou rt .

Your Honor, ^ would ask you to

consider imposing the minimum term,

because Eric won't even be eligible for

parole until he's 47, and a lot can

happen between now and that point, where

he's going to gain perspective, where he

vui 11 became more secure, after al l, he

was a child. He was a juvenile when this

happened. ^ think that puts him in a

d^ifferent light than the other two

i ndi v-i dual s.

I th-ink the Court can also glean

from watch-ing him throughout this whole

process in a different situation. His

demeanor, the way that he's dealt with

this situation shows that he is

dissimilar to his co--defendants.

^ th-^ nk you can descri be hi m s©rt

;
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of as a deer in_headlights through the

last portion of this court trial. I°d

ask the Court to take that into

consi derati on and gi ve hi m a gl i.mmer of

hope, give him a chance that some day he

can return to society, hopefully a

chanaed and rehabilitated man.

I' d 1 i ke you to take that i t^to

consideration. ^udge, z'd ask you to

impose minimum sentences, even though the

minimum sentence in this case is very

si gni fi cant, and I' 11 submi t i t.

THE COURT: Thank you.

MR. RUBENSTEIN: Thank you, 7udge.

I appreciate it.

THE COURT: Mr. ^ong, sir, is there

anything that you would like to say on

your own behalf before the Court passes

sentence?

DEFENDANT ^ONG: No.

^^

THE COURT: Is there anyone that

you wish to have speak on Mr. ^ong's

behalf, Mr. Rubenstein?

MR. RUBENSTEIN: I would like to

have one person come up, ^our Honor.
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al court committed fundamental error in instructing

the jury on the lesser included offenses of man-
slaughter and attempted voluntary manslaughter;

(2) the trial court abused its discretion in denying
appellant's motion to sever the murder counts from
the attempted murder counts; (3) the trial court fun-
damentally erred in using the phrase "and/or"
between the defendants' names in the jury instruc-
tions; (4) the trial court erred in denying appellant's
motion to change venue due to pre-trial publicity,

and (5) appellant's sentence to life without the pos-
sibility of parole as a juvenile violates the Eighth
Amendment of the United States Constitution and
Article I, Section 17, of the Florida Constitution.
We affirm appellant's conviction for second-degree
murder but remand for a new sentencing hearing in

light of Miller v. Alabama, 132 S.Ct. 2455 (2012}.

Appellant and co-defendant Brian Hooks were

tried together. In the appeal of Hooks' convictions
for the same underlying crimes, we held that the tri-
al court did not err in denying Hooks' motion for
change of venue due to pre-trial publicity. See

Hooks v. State, 82 So.3d 905 (Fla. 4th DCA 2011),

rev. denied, 83 So.3d 707 (F1a.2012). Secause ap-

pellant and the co-defendant were tried together,

the Hooks decision compels an affirmance on the

denial of appellant's motion to change venue.

ONAMENDED MOTIONFOR REHEARING

TAYLOR, J.
*1 Upon consideration of appellant's amended

motion for rehearing, we grant the motion, with-
draw the opinion filed on May 23, 2012, and substi-
tute the following opinion in its place.

Thomas Daugherty appeals his convictions for

second-degree murder and two counts of attempted
second-degree murder. The charges arose from a vi-
olent crime spree in which appellant and some
friends randomly selected and severely beat three
homeless men, one of whom died from the attack.

Appellant raises f'ive issues, arguing that (1) the tri-

As to appellant's contention that the trial judge
committed fundamental error in instructing the jury
on manslaughter and attempted voluntary man-

slaughter, we affirm.

We conclude that the trial court did not commit

fundamental error in instructing the jury on man-
slaughter as a lesser included offense of Count I. In

Singh v. State, 36 So.3d 848 (Fla. 4th DCA 2010),

we held that the standard jury instruction on the

lesser included offense of manslaughter was not
fundamentally erroneous where the trial court gave
an instruction on manslaughter by culpable negii-

gence.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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The parties in this case disagree over whether

the evidence supported a manslaughter by culpable
negligence instruction. Appellant argues that the
evidence did not, while the State argues that it d'ad.

However, we need not reach that issue. Our analys-
is is not dependent upon the fact that the culpable

negkgence instruction was given.FNl Even without
considering that the jury received the manslaughter
by culpable negligence instruction, we find that
there is an independent reason why giving the man-
slaughter instruction, as a lesser included offense of
the murder charge, was not fundamental error in
this case. As our supreme court has explained,
"When the trial court fails to properly instruct on a
crime two or more degrees removed from the crime
for which the defendant is convicted, the error is
not per se reversible, but instead is subject to a

harmless error analysis." Pena v. State, 901 So.2d

781, 787 (F1a.2005). Here, because the jury was
also instructed on the lesser included offense of

third-degree felony murder, manslaughter was actu-
ally two steps removed from second-degree murder

under the facts of this case. See Echols v. State, 484

So.2d 568, 574 (F1a.1985) (holding that man-
slaughter was a lesser included offense that was
three steps removed from first degree murder where
the jury, if inclined to exercise its "pardon" power,

could have returned verdicts of second-degree or
third-degree murder). If the jury had been inclined
to exercise its pardon power, it could have returned
a verdict of third-degree felony murdar, which was
the next lower crime on the verdict form; the evid-
ence in this case would have supported a conviction

for third-degree felony murder. We conclude that
the error in the manslaughter by act instruction was

harmless and did not constitute fundamental error.

FN1. Accordingly, our resolution of this

issue will not be affected by the Florida

Supreme Court's ultimate determination re-

garding the certified question in Haygood

v. State, 54 So.3d 1035 (Fla. 2d DCA

2011), rev. granted, 61 So.3d 410

(F1a.2011).

*2 We likewise conclude that the trial court did
not commit fundamental error in instructing the

jury on attempted voluntary manslaughter as a less-

er included offense of Counts II and III. See Willi-

ams v. State, 40 So.3d 72 (Fla. 4th DCA 2010)

(holding that standard jury instruction on attempted
voluntary manslaughter was not fundamental error
in a prosecution for attempted first degree murder
in which the defendant was convicted of the lesser
included offense of attempted second-degree

murder), rev. granted, 64 So.3d 1262 (F1a.2011).

Because the Williams case is under review in the

Florida Supreme Court, we certify conflict with the

contrary decisions of the other districts. See Cori-

olan v. State, 77 So.3d 840, 840 (Fla. 4th DCA

2012) (rejecting argument that trial court commit-
ted fundamental error in giving the standard jury in-
struction on attempted manslaughter, but certifying

conflict with other district courts).

Without further discussion, we reject appel-

lant's other arguments challenging his convictions

and affirm on all points raised by appellant.

On the issue of sentencing, however, we re-
verse and remand for further proceedings in light of

the recent decision by the United States Supreme

Court in Miller v. Alabama, 132 S.Ct. 2455 (2012).

Following a line of cases recognizing that juveniles
may have less "moral culpability" because of their
youth, the Supreme Court held that mandatory life

imprisonment without parole for those under the
age of 18 at the time of their crimes violates the

Eighth Amendment's prohibition on cruel and un-
usual punishment. Appellant, who was seventeen at
the time he committed his crimes, argues that his
sentence to life in prison without the possibility of
parole constitutes cruel and unusual punishment.

Unlike the juvenile defendant in Miller, however,

appeliant was not sentenced to a statutorily man-
dated sentence of life imprisonment without the
possibility of parole. Rather, the trial judge in his
case FN2d'ascretion to impose a different punish-

ment

FN2. The co-defendant, who was also con-

© 2012 Thomson Reuters. No Ciaim to Orig. US Gov. Works.
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victed of second degree murder, was sen-

tenced to thirty years in prison.

Nevertheless, Miller contains language sug-

gesting that sentencing juveniles to life-
without-parole prison terms should be "uncommon"
in light of the "great difficulty" of distinguishing at
this early age between "the juvenile offender whose
crime reflects unfortunate yet transient immaturity,
and the rare juvenile offender whose crime reflects

irreparable corruption." Id. at 2469 (citations and

internai quotation marks omitted}. Thus, under

Miller, judges must take an individualized approach

to sentencing juveniles in homicide cases and con-
sider factors which predict whether a juvenile is

amenable to reform or beyond salvation.

In Miller, the Supreme Court reviewed its pre-

cedent in Roper and Graham, which established

that "children are constitutionally different from

adults for purposes of sentencing." FN3 Id. at 2464.

Notable among these differences are "immaturity,

impetuosity, and failure to appreciate risks and con-

sequences." Id. at 2468. Although the Court clari-

fied that its decision does not foreclose a judge's
ability to impose a life-without-parole sentence on
a juvenile convicted of homicide, the Court stressed
the sentencing judge's responsibility to "take into
account how children are different, and how those
differences counsel against irrevocably sentencing

them to a lifetime in prison." Id. at 2469.

FN3. Roper v. Simmons, 543 U.S. 551

(2005) (holding that the Eighth Amend-
ment to the Constitution bars capital pun-

ishment for children); Graham v. Florida,

130 S.Ct. 2011, 2034 (2010) (holding that

the Eighth Amendment "prohibits the im-

position of a life without parole sentence
on a juvenile offender who did not commit

hornicide").

*3 Appellant argues that the trial court failed to

adequately consider his age and culpability when
sentencing him to life in prison without the possib-
ility of parole. Although the record contains extens-

ive testimony regarding appellant's difficult child-
hood and other factors that may have lessened his

culpability, the trial court's comments when impos-
ing the sentence were limited to the following:

Mr. Daugherty, the Court does believe that your
remorse is genuine, does understand you behaved

in court the entire time. I've heard today what a
horrible and unfortunate upbringing that you've
had, and that you found religion and you may, in

fact, be a good person now. However, on that
night, the things that were done to those three in-
dividuals were horrific. They were senseless

crimes.

Mr. Pierre> I'll start with him, is being chased
around while you and Mr. Hooks are beating him.
He's a helpless old man. Then you go to Mr.
Gaynor, not once, but once you hit him in the
head, and then he sits up, and then you come
back and kill him with a baseball bat. And then,

if that wasn't enough, a third time, you go out,
and you go get Mr. Perez, and you go after him.
It shows a total disregard for human life. It's a
waste of your life as well as theirs. And by your
own words, you treated them like less than hu-
man, and it was demented and wrong what you

did. So based on that, the Court sentences you to

life.

Here, it appears that the trial court considered

appellant's remorse and his "horrible and unfortu-
nate upbringing" before sentencing appellant to a
term of life without parole. However, based on

Miller, we remand this case to the trial court to con-

duct further sentencing proceedings and expressly
consider whether any of the numerous "distinctive

attributes of youth" referenced in Miller apply in

this case so as to diminish the "penological justific-
ations" for imposing a life-without-parole sentence

upon appellant. Id. at 2458. Our decision does not

preclude the trial court from again imposing a life

term without possibility of parole should the court
upon reconsideration deem such sentence justified.

A^rmed in part; Reversed in part.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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--- So.3d ----, 2012 WL 3822108 (F1a.App. 4 Dist.)
(Cite as: 2012 WL 3822108 (F1a.App. 4 Dist.))

MAY, C.J. and CONNER, J., concur.

F1a.App. 4 Dist.>2012.
Daugherty v. State
--- So.3d ----, 2012 WL 3822108 (F1a.App. 4 Dist.)
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SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

Defendant was 17 years old when he and an
accomplice committed an armed robbery and his
accomplice shot and killed a police officer during their
attempt to escape. Defendant was convicted of, inter alia,
first degree murder with felony-murder special
circumstances. Defendant received a sentence of life
imprisonment without the possibility of parole (LWOP)
on the murder count. (Superior Court of Contra Costa
County, No. 051378-8, Laurel S. Brady, Judge.)

The Court of Appeal vacated defendant's sentence
and remanded for resentencing. The court concluded that
this case had to be remanded for resentencing in light of
the United States Supreme Court decision in Miller v.

Alabama, which held that a mandatory LWOP sentence

in a homicide case violates the Eighth Amendment's

prohibition of cruel and unusual punishment when
applied to a defendant who was less than 18 years of age
at the time of the offense. Remand was necessary so the
sentencing court could consider the appropriate sentence
on the murder count without reference to a presumption

in favor of LWOP. While the court did not fault the
sentencing court for applying a presumption that reflected
the law as it stood at the time of the sentencing hearing,
the sentencing court did not exercise its discretion under

Pen. Code, ,§ 190.5, subd. (b), with the benefit of the

Miller opinion. Though defendant's conduct during the
robbery bore on whether he was an active participant in
and instigator of the criminal conduct that led to the
shooting, the psychologicai reactions of the robbery
victims did not say much about defendant's maturity,
prospects for reform, or mental state .with respect to the
homicide itself--the factors paramount under Miller.

(Opinion by Needham, J., with Simons, Acting P. J., and

Bruiniers, J., concurring.)

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEADNOTES

(1) Criminal Law § 518--Punishment--Cruel and

Unusual--Juveniles--Life Imprisonment Without

Possibility of Parole--Homicide.--A mandatory sentence
of life imprisonment without the possibility of parole in a

homicide case violates the Eighth Amendmenfs

prohibition of eruel and unusual punishment when
applied to a defendant who was less than 18 years of age

at the time of the offense.

(2) Criminal Law § 518--Punishment--Cruel and
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Unusual--Proportionality.--U.S. Const, Sth Amend.,

prohibits the infliction of cruel and unusual punishment.
This provision guarantees individuals the right not to be
subjected to excessive sanctions and flows from the basic
precept of justice that punishment for crime should be
graduated and proportioned to both the offense and the
offender. The concept of proportionality is central to U.S.

Const., Sth Amend.

(3) Criminal Law § 518--Punishment--Cruel and
Unusual--Proportionality--Juveniles.--Cases
addressing the proportionality of sentences have fallen
into two general classifications: challenges to the length
of a term-of-years sentence as disproportionate in a
particular case, and categorical challenges to the type of
sentence imposed in certain types of cases, against a
certain type of defendant. With respect to defendants who
were juveniles at the time of the offense, the U.S.
Supreme Court has found that the cruel and unusual
punishment clause categorically bars the imposition of
the death penalty, as well as the imposition of a life
imprisonment without the possibility of parole term in
cases where the crimes are nonhomicide offenses.

(4) Criminal Law § 514--Punishment--Juveniles--Life

Imprisonment Without Possibility of Parole.--Pen.

Code, ,§ 190.5, allows the court to impose a sentence of
life imprisonment without the possibility of parole
(LWOP) or 25 years to life in cases where the defendant
was 16 or 17 years old at the time of the offense; for
defendants who were 15 years of age or younger, LWOP

may not be imposed at all.

(5) Criminal Law § 514--Punishment--Juveniles--Life
Imprisonment Without Possibility of Parole.--A
presumption in favor of a sentence of life imprisonment
without the possibility of parole (LWOP) is contrary to

the spirit> if not the letter, of Miller v. Alabama, which

cautions that LWOP sentences should be uncommon
given the great difficulty of distinguishing at this early
age between the juvenile offender whose crime reflects
unfortunate yet transient immaturity, and the rare juvenile
offender whose crime reflects irreparable corruption.

Though Miller does not categorically bar LWOP
sentences in juvenile homicide cases, it recognizes that
juveniles are different from adults in ways that counsel
agairist irrevocably sentencing them to a lifetime in
prison. Treating LWOP as the default sentence takes the

premise in Miller that such sentences should be rarities
and turns that premise on its head, instead placing the

Page 2

burden on a youthful defendant to affirmatively
demonstrate that he or she deserves an opportunity for

parole.

(6) Criminal Law § 514--Punishment--Life
Imprisonment Without Possibility of
Parole--Juveniles--Felony Murder--Remand for
Resentencing.--In a felony murder case in which
defendant was 17 years old when he and an accomplice
committed an armed robbery and the accomplice shot and
killed a police officer during their attempt to escape,
remand for resentencing was necessary so the sentencing
court, which imposed a sentence of life imprisonment
without the possibility of parole (LWOP) on the murder
count, could consider the appropriate sentence on the
murder count without reference to a presumption in favor

of a sentence of LWOP.

[Erwin et al., Cal. Criminal Defense Practice (2012)

ch. 120, § 120.01.j

(7) Criminal Law § 514--Punishment--Life
Imprisonment Without Possibility of Parole--Actual
Killer--Intent to Kill--Twice Diminished Moral
Culpability.--When a court is contemplating a sentence
of life imprisonment without the possibility of parole for
a juvenile defendant, it should consider whether the
defendant was the actual killer or intended to kill. A
juvenile who did not kill or intend to kill has a twice

diminished moral culpability.
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Attorney General, Rene A. Chacon and David M.
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JUDGES: Opinion by Needham, J., with Simons, Acting

P. J., and Bruiniers, J., concurring.

OPINION BY: Needham, J•

OPINION

NEEDHAM, J: -Andrew Lawrence Moffett was 17
years oid when he and an accomplice committed an
armed robbery and his accomplice shot and killed a
police officer during their attempt to escape. He appeals
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from a judgment sentencing him to life without the

possibility of parole (LWOP) for his conviction of first
degree murder with felony-murder special circumstances>
arguing that the sentence amounts to cruel and unusual

punishment. (Pen. Code, ^,§ 187, subd. (a), 189, 190.2,

subd. (a) (17).)1 We conclude that the case must be
remanded for resentencing in light of the recent United
States Supreme Court decision in Miller v. Alabama

(2012J 567 U.S. _[183 L. Ed. 2d 407, 132 S.Ct. 2455]

(Millerj.

1 Further [*2] statutory references are to the
Penal Code unless otherwise indicated.

I. BACKGROUND

A. Underlying Facts

Elijah Moore stole a white Toyota Camry at
appellant's request in exchange for some marijuana. On
April 23, 2005, Moore delivered the Camry to appellant,
who was with Alexander Hamilton. Later that same day,
appellant and Hamilton drove the Camry to a Raley's
supermarket in Pittsburg, which was having a grand
reopening celebration. They entered the store shortly
before 5:47 p.m., weazing facial coverings and carrying
semiautomatic handguns. Appellant ran to a checkout
stand manned by Rima Bosso, pointed the gun at her
head and demanded that she give him the money. Bosso
initially thought it was a joke by one of her coworkers,
but when she realized the situation was serious, she
became flustered and could not get the register drawer to
open. Appellant put his gun up against her left ear and
repeatedly demanded the money, telling her "Come on,
bitch. Come on, bitch. You're taking too fucking long:"
The drawer finally opened and Bosso put about $800 in a
bag. Bosso closed her eyes because she thought appellant
was going to shoot her, but when she opened them he had

run away.

As appellant [*3] was robbing Bosso, Hamilton
approached a Wells Fargo bank counter inside the
Raley's, where bankers Anjila Sanehi and Adrianna
Beaman were sitting at the counter helping customers.
Hamilton stood between the two customers (one of whom
was with her 12-yeaz-old daughter) and pointed the gun
back and forth between Sanehi and Beaman. He focused
on Beaman, telling her, "Bitch, give me the money or I
will shoot you." Seaman and Sanehi both put money in a
bag that Hamilton was carrying.
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Appellant and Hamilton ran out of the store,
dropping some money just outside the exit. They got
inside the Camry, sped out of the parking lot, and drove
through a nearby residential neighborhood. A few
minutes later, the car crashed into the back of a pickup
truck parked on the street. Appellant and Hamilton got
out of the car and a neighbor saw appellant (the taller of
the two) drop and pick up a gun. Another neighbor
started to chase them as they ran through a cul-de-sac, but
he was warned off by the neighbor who had seen the gun.
Appellant told the neighbor who was chasing them, "Stop
or I'll cap you, motherfucker." Appellant and Hamilton
continued running through the yards of several homes
near the Delta [*4] de Anza Regional Trail, scaling

fences as they went.

Shortly after the robbery, police officers responded
to the Raley's while others drove the likely escape routes.
Information about the car crash and suspects running on
foot near the Delta de Anza Regional Trail was broadcast
over the police radio. Pittsburg Police Officers Larry
Lasater and John Florance dcove their patrol cars as far as
they could and then got out and ran a couple of hundred
yards down a path until they reached the trail. The
officers surveyed the trail with their backs toward one
another, with Officer Lasater looking east and Officer
Florance looking west. Officer Lasater said, "Is that
someone down there?" and Officer Florance turned
around and saw a dazk figure standing in some trees and
greenery that was south of the trail. The figure
disappeared into the greenery and Officer Lasater started
running, calling out, "Black male, black sweatshirt."
Officer Florance heard the sound of a fence being hopped
and Officer Lasater quickly stopped and drew his

weapon.

Officer Florance saw Officer Lasater wallcing heel to
toe toward the area where the figure had disappeared,
holding his gun out in front of him. Officer Lasater
pointed his [*5] gun downward and shouted, "Show me
your hands." Hamilton, who was lying down in the
bushes> fired several shots at Officer Lasater, one of
which shattered a vertebra in his neck, and another of
which went through his calf. Officer Lasater collapsed
and ultimately died of the neck wound. A number of
other officers came to the scene to assist in capturing the
shooter and moving Officer Lasater from the area where
he had fallen. Hamilton fired shots at two other officers
until his gun ran out of ammunition, at which point he
dropped his gun, crawled out of the grass, and was taken
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into custody.

Meanwhile, appellant had jumped the fence adjacent
to the site of the shooting and had run through the
backyard of Elizabeth Huyuck. Huyuck did not hear
gunshots until after he ran through her yard. She noticed
a dark sweatshirt caught on her backyard fence and some
cash on the ground near the fence.

Another neighbor, Jerilynn Privratsky, heard the
sound of a helicopter and started to go to her backyard
via her garage to see what was happening. She saw a
bare-chested young African-American man start to come
into her garage and yelled, "No!" The man ran across the
street. A number of other neighbors [*6] in the area also
saw a young, shirtless African-American man running
though the streets and backyards. Appellant, who is
African-American, was eventually discovered lying
shirtless in a backyard in a fetai position under a tree.
When police apprehended him (about 50 minutes after
the first robbery dispatch) he said "Don't kill me," and
surrendered unarmed. At least one of his wrists was

bieeding.

Lany Pitts lived in the neighborhood where appellant
was apprehended but was out of town on the day of the
robbery. When he returned home the following evening,
he noticed that the gate to his yard was open and that
some dirt had been pulled out of one of his flowerpots.
The next morning he checked the flowerpot and
discovered a handgun buried under about six inches of
soil. The gun was a fully loaded automatic with a bullet

in the chamber.

After the police recovered the gun from Pitts, they
searched the backyard next door. Inside a garbage can
they found a white plastic bag with $4,027 cash and a
black shirt. Blood matching appellant's DNA was
discovered on the plastic bag containing the cash and on
top of the garbage can lid. The black shirt also had a
mixed sample bloodstain consistent (*7] with appellant's
DNA, although that match was to a much lower
probability (one in 1,100 African-Americans versus one
in 4.9 quadrillion African Americans) than the other

bloodstains.

It had been raining on the day of the robbery, and
muddy shoe prints consistent with the shoes worn by
appellant when he was arrested were discovered in many
of the backyards in the area. Shoe prints consistent with
Harnilton's shoes were found as well. Those shoe prints,
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along with damaged and muddied fences, a bloody palm
print on a gate, and discarded latex gloves similar to
those used in the robbery enabled the police to trace
appellant's path of flight from the car crash to the
backyard where he was arrested. One of appellant's shoe
prints was found about 10 feet from the gun that Officer

Lasater had dropped when he was shot.

Forensic testing showed that gunshot residue was
present on appellant's hands after his arrest, which
indicated that he had fired a gun, was near a gun when it
was fired, or had handled a gun or other object

contaminated with gunshot residue.

A cell phone recovered a few feet away from where
Officer Lasater was shot was traced to appellant and
contained Elijah Moore's telephone number. [*8] A dark
hooded sweatshirt with blood on the left sleeve cuff was
found on or near the fence adjacent to the site of the
shooting. The blood on the cuff of the sweatshirt
appeared to correspond to a wound on appellant's wrist at
the time of his arrest. No DNA type could be developed
from the sample on the sweatshirt.

Appellant's teenage cousin, Brian Berry, was inside
the Raley's when it was robbed. After he learned from his
mother that appellant had been an ested for the robbery
and shooting, he told police that he had heard one of the

„robbers saying, "Shut up, bitch, and thought the voice
sounded like appellant's. Beny later denied that the
robber's voice was familiar to him.

B. Trial and Conviction

The Contra Costa District Attorney charged
appellant and Hamilton with first degree murder with
special circumstances and other related charges, and
sought the death penalty against Hamiiton. Appellant was
not eligible for the death penalty because he was under 18
at the time of the offenses. (See § 190.5, subds. (a) &

(b^•)

Following a joint trial with Hamiiton, appellant was
convicted of one count of first degree murder, three
counts of second degree robbery and one count of driving

a stolen [*9] vehicle. (^^ 187, 211; Veh. Code, ^ 10851.)

The jury also found true three felony-murder
special-circumstance allegations, one killing of a peace
officer special circumstance allegation, and firearm use
allegations as to the murder and robbery counts. (.§^

190.2, subd. (a)(7J &(17), 12022.53, subd. (6J.) The jury
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returned the same verdict as to Hamilton and additionally
found him guilty of two counts of attempted murder and
found true a lying-in-wait special-circumstance
allegation. Appellant received a sentence of LWOP on
the murder count, plus a 10-year enhancement for the
firearm use allegation attached to that count. The court
also imposed a consecutive sentence for one of the
robbery counts and the attached firearm use
enhancement, along with concurrent sentences on the
remaining two robbery counts and enhancements.
Sentence on the stolen vehicle count was stayed.

Hamilton received the death penalty.

C. First Appeal

Appellant filed an appeal from the judgment in his
case, raising a number of claims of trial and sentencing
error. In an unpublished opinion; this court reversed the
peace officer special circumstance because, as the People
conceded, there was [*10] no substantial evidence that
appellant acted with an intent to kill. (People v. Moffett

(Nov. 9, 2010, A122763) [nonpub. opn.].) We remanded
the case to the superior court for resentencing so the court

couid consider whether an LWOP sentence was

appropriate in light of the reversal of one of the speciai
circumstances, and additionally directed the court to
correct sentencing errors on the robbery'counts. (Ibid.) In

light of this remand, we found it unnecessary to reach a
claim by appellant that an LWOP sentence amounts to

cruel and unusual punishment when imposed on a
defendant who was a juvenile at the time of the offense.

D. Sentencing Hearing on Remand

Defense counsel filed a written sentencing statement
arguing that appellant would be subjected to cruel and
unusual punishment if the court imposed an LWOP
sentence on remand. At the resentencing hearing, counsel
argued that the court should consider reducing the first
degree murder conviction to second degree murder, or
alternatively, should impose a sentence affording
appellant the chance to obtain parole at some future date.
Counsel emphasized appellant's youth and his lack of any
intent to kill, arguing that those [*11] circumstances

,
resulted in a"twice diminished moral culpability.

(Graham v. Florida (2010) 560 U.S. _, _(176 L. Ed.

2d 825, 130 S.Ct. 2011, 2027J ( Graham) [describing

culpability of juvenile convicted of nonhomicide
offensej.) The prosecution argued that the court should
again sentence appellant to LWOP on the murder count,

and statements urging the imposition of an LWOP

Page 5

sentence were made by Officer Lasater's mother, widow>
and brother, as well as one of his police officer

colleagues.

The court prefaced its imposition of sentence by
noting, "One of the central issues today is whether or not
the court will exercise discretion pursuant to Penal Code

section 190.5 and deviate from the statutory requirement

of life without the possibility of parole and sentence Mr.
Moffett to a determinate term of 25 years to life. We are
not here today to debate the legality of the felony murder
rule, nor can we engage in a philosophical discussion
about its merits. It is the current state of the law in
California. [Q] The law also provides discretion for the
trial court in certain limited circumstances such as this
where the defendant in a capital case was a juvenile tried

as an adult."

After pronouncing sentence [*12] on the robbery
and stolen vehicle counts, the court tumed to the murder
conviction: "As for Count 1, Mr. Moffett was under the
age of eighteen by just a few months at the time of this
incident, thus the court has discretion regarding
sentencing. (Q] ... [Q] Sometimes with the passage of time,
people tend to forget or minimize the impact of incidents
such as this. But the impact is just as vivid and continues
for the victims and the victims' families and that doesn't
change. [Q] The testimony of Rima Bosso, the robbery
victim in Count 2, was extremely profound. She testified
that the individual who was later identified as Mr.
Moffett, took his gun, put it to her head and threatened to
kill her with it. Not only did she see her own death that
day, but she said for years afterwards and up until and as
of the day she testified in the trial, she lived in a house
where the curtains were pulled shut, the doors were
locked. She didn't go out. She was fearful day and night.
The trauma damaged her relationship with her family. It
has changed her life profoundly and forever. She will
never be the same. The fact that she was not physicaliy
harmed does not mean that she was not profoundly [*13]
affected. Her testimony was very compelling. [Q) The
other two robbery victims described similar experiences.
I take all of this into account in determining the

appropriate sentence.

"As for Officer Lasater s family, there's probably no
way to describe in words the traumatic effect of this
event, nor on the larger community that he was a part of.
Mr. Moffett was very actively--he very actively
participated in a series of events, starting with the theft of
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the car at his request by Elijah Moore; the takeover style
robbery of the Raley's store and the bank window; the
wild drive and crash in a nearby neighborhood; the
confrontation of a resident where Mr. Moffett told him,
'Stop or I'll cap you'; and the shooting of Officer Lasater
by Mr. Hamilton shortly thereafter. (Q] Mr. Moffetts role
was not a passive role nor was he a peripheral player as
compared with those factual scenarios described in the
cases cited by the defense in their sentencing

memorandum.

"I will note that although we don't know exactly
where Mr. Moffett was when Mr. Hamilton shot Officer
Lasater, the police found gun residue on Mr. Moffett's
hands, meaning that even if he did not fire the weapon, he
was close to it [*14] when it was fired; shoe prints
matching Mr. Moffett's ten feet away from where Officer
Lasater fell; and Mr. Moffett's cell phone a few feet away
from Officer Lasater. [Q] The actions taken that day by
Mr. Moffett are not those of someone who didri t know
what was going on or who was led by others.

"I've also considered Mr. Moffett's juvenile criminal
history. There were four entries, including a felony,

245(a)(1) Penal Code, assault with a deadly weapon. It

was noted that his performance on probation was
marginal at best. The juvenile justice system has
infinitely more resources than the adult system. And it
appears those resources were not sufficiently taken

advantage of to choose a different path.

"The actions taken by Mr. Moffett on the day of this
event were not those of an irresponsible child. They were
the very adult, very violent acts of a young man who
showed no regard for the impact of his actions on the
victim in this case. I might add that his actions on that
day also have had a profound effect and directly affected
his own family and loved ones. Althaugh Mr. Moffett
was slightly under eighteen years old at the time, his
actions on that day, coupled with his criminal history,
[*15] do not support, in my opinion, this Court exercising
[its] discretion and sentencing him to a determinate [sic]

term of twenty-five years to life. I do not find that
sentence appropriate in this particular case under the
circumstances of this case, taking into account everything
that is in front of ine. [^[] On Count l, I will sentence Mr.
Moffett to life without the possibility of parole. I will
impose the ten year enhancement for a weapon pursuant

to Penal Code section 12022.53(b) to run consecutive to

the other determinate sentences ... ."
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As to the remaining convictions, the court imposed a
consecutive four-year "midterrn" for the robbery in count
2(victim: Rima Bosso) along with a consecutive 10-year

enhancement under section 12022.53, subdivision (b).

Four-year "middle" terms and 10-year enhancements
were imposed for the robberies in counts 3 and 4 and
ordered to run concurrently; sentence on the stolen

vehicle count was stayed under section 654.

E. Appeal from the Sentence on Remand

In this appeal from the sentence imposed on remand,
appellant filed an opening brief arguing that (1) the
LWOP term amounted to cruel and unusual punishment
under the state and federal Constitutions [*16] because
he was a juvenile at the time, was not the actual shooter,

and did not intend to kill (U.S. Const., Sth & 14th

Amends.; Cal. Conse, art. I, § 17); (2) the court abused

its discretion when it declined to impose the lesser term

of 25 years to life under section 190.5, subdivision (b);

and {3) the consecutive sentence imposed for the robbery
conviction under count 2 was unauthorized beeause the
court selected the "midtenn of four years° whereas the
sentencing range for second degree robbery is two, three,

or five years.

(1) After briefing was complete, the United States

Supreme Court issued its decision in Miller, supra, 567

U.S. _[132 S.Ct 2455J, in which it held that a
mandatory LWOP sentence in a homicide case violates

the Eighth Amendment's prohibition of cruel and unusual
punishment when applied to a defendant who was less
than 18 years of age at the time of the offense. In a
supplemental brief discussing the effect of the Miller

decision, appellant argues that (1) he is not the "rare
juvenile offender" suitable for an LWOP sentence under

Miller and (2) the superior court employed an

unconstitutionai presumption in favor of LWOP when

exercising its discretion under [*17] section 190.5,

subdivision (b) at the resentencing.

II. DISCUSSION

(2) The Eighth Amendment of the federal

Constitution (applicable to the states through the 14th

Amend.) prohibits the infliction of "cruel and unusual

punishment.' (See Peaple e^ rel. Lockyer v. R.J.

Reynolds Tobacco Co. (2005) 37 Cal4th 707, 727 [36
Cal. Rptr: 3d 814, 124 P.3d 408J.) This provision

"guarantees individuals the right not to be subjected to

excessive sanctions" (Roper v. Sirnmons (2005) 543 U.S.
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551, 560 [161 L. Ed. 2d 1, 125 S. Ct. 1183J (Roper)) and

"flows from the basic 'precept of justice that punishment
for crime should be graduated and proportioned"' to both
the offense and the offender (ibid.). "The concept of

proportionality is central to the Eighth Amendment."

(Graham, supra, 560 U.S. at p. _[130 S.Ct. at p.

2021].)

(3) Cases addressing the proportionality of sentences
have fallen into two general classifications: challenges to
the length of a term-of-years sentence as disproportionate
in a particular case, and categorical challenges to the type
of sentence imposed in certain types of cases, against a

certain type of defendant. (Graham, supra, 560 U.S. at

pp. _-_ [130 S.Ct. at pp. 2021-2022].) With respect

to defendants who were juveniles at the time of the
offense, [*18] the Supreme Court has found that the
cruel and unusual punishment clause categorically bars

the imposition of the death penalty (Roper, supra, 543

U.S. at pp. 572-573j, as well as the imposition of an

LWOP tenn in cases where the crimes are nonhomicide

offenses (Graham, supra, 560 U.S. at p. _. [130 S.Ct. at

p. 2033]; see People v. Caballero (2012J 55 CaL4th 262

[145 Cal Rptr. 3d 286, 282 P.3d 291J [sentence of 110

years to life for nonhomicide offenses was equivalent of

LWOP and violated U.S. Const, Sth Amend.]).

In Miller, supra, 567 U.S. _[132 S.Ct 2455], the

high court considered the sentences of two murder
defendants who were 14 years old when they committed
their crimes and who were sentenced to LWOP terms that
were mandatory under state law. It held: "[T]he Eighth

Amendment forbids a sentencing scheme that mandates
life in prison without possibility of parole for juvenile
offenders. [Citation.] By making youth (and all that
accompanies it) irrelevant to imposition of that harshest
prison sentence, such a scheme poses too great a risk of
disproportionate punishment.' (Miller, at p. _ [132

S.Ct. at p. 2469].) The court discussed in great detail the
reasons that juveniles are "constitutionally different" than
adults for [*19] sentencing purposes, including their lack
of maturity and undeveloped sense of responsibility; their
vulnerability to outside pressure and negative influences;
their limited control over their own environment and their
inability to extricate themselves from crime-producing
settings, and their greater abil'aty to change due to their
possession of a character that is not as "'well formed"' as

an adult's. (Id. at p. ._ [132 S. Ct. at p. 2464J.)

(4) Appellant was 17 years old when he committed
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the crimes in this case. His sentence for special
circumstance murder was governed by section 190.5,

subdivision (b), which provides: "The penalty for a
defendant found guilty of murder in the first degree, in
any case in which one or more special circumstances ...
has been found to be true ... who was 16 years of age or
older and under the age of 18 years at the time of the
commission of the crime, shall be confinement _in the
state prison for life without the possibility of parole or, at
the discretion of the court, 25 years to life." Section 190.5

allows the court to impose LWOP or 25 years to life in

cases where the defendant was 16 or 17 years old at the
time of the offense; for defendants who were 15 years of
age or [*20] younger, LWOP may not be imposed at all.

(People v. Demirdjian (2006J 144 Ca1.App.4th 1 Q 17 j50

CaL Rptr. 3d 184J.)

Section 190.5, subdivision (6J differs from the

mandatory schemes found unconstitutional in ' Miller,

because it gives the court the discretion to impose a term
that affords the possibility of parole in lieu of an LWOP
sentence. But, as appellant notes, the statute has been
judicially construed to establish a presumption that
LWOP is the appropriate term for a 16- or 17-year-old

defendant. In People v. Guinn (1994) ZS Ca1.App.4th

1130 [33 CaL Rptr. 2d 791J, the court interpreted section

190.5, subdivision (bJ to mean that "16- or 17-year-olds

who commit special circumstance murder must be

sentenced to LWOP, unless the court, in its discretion,

finds good reason to choose the less severe sentence of 25

years to life" (Guinn, at p. 1141), and further describes

the statute as making LWOP the "generally mandatory"
punishment for a youthful special circumstance murderer

(id. at p. 114^. Other decisions (including one by this

district), have characterized LWOP as the "presumptive"

sentence under section 190.5, subdivision (b). (See

People v. Murray (2012) 203 Ca1.App.4th 277, 282 [136
Cal. Rptr. 3d 820J; People v. Blackwell (2011) 20Z
CaLApp.4th 144, 159 [134 Cal Rptr. 3d 608J [*21]
(Blackwel^; People v. Ybarra (2008) 166 Ca1.App.4th

1069, 1089 [83 Cal. Rptr. 3d 340J.)

The presumption in favor of LWOP was applied by
the sentencing court in this case. The court prefaced the
imposition of sentence by stating, "One of the central
issues today is whether or not the court will exercise

discretion pursuant to Penal Code section 190.5 and

deviate from the statutory requirement of life without the
possibility of parole ... ." It concluded by explaining,
"Although Mr. Moffett was siightly under eighteen years
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old at the time, his actions on that day, coupled with his
criminal history, do not support, in my opinion, this
Court exercising discretion and sentencing him to a...
term of twenty-five years to life."

(5) A presumption in favor of LWOP, such as that

applied in this case, is contrary to the spirit, if not the

letter, of Miller, which cautions that LWOP sentences

should be "uncommon" given the "great difficulty ... of

distinguishing at this early age between 'the juvenile
offender whose crime reflects unfortunate yet transient
immaturity, and the rare juvenile offender whose crime
reflects irreparable corruption."' (Miller, supra, 567 U.S.

at p. _. [132 S.Ct. at p. 2469].) Though Miller does not

[*22] categorically bar LWOP sentences in juvenile
homicide cases, it recognizes that juveniles are different
from adults in ways that "counsel against irrevocably
sentencing them to a lifetime in prison." (Ibid.) Treating

LWOP as the default sentence takes the premise in Miller

that such sentences should be rarities and turns that
premise on its head, instead placing the burden on a
youthful defendant to affirmatively demonstrate that he
or she deserves an opportunity for parole.

(6) We conclud'e remand is necessary so the court
can consider the appropriate sentence on the murder
count without reference to a presumption in favor of
LWOP. While we do not fault the sentencing court for
applying a presumption that reflected the law as it stood
at the time of the sentencing hearing> the court did not

exercise its discretion under section 190.5, subdivision

(bJ with the benefit of the Milleropinion.

Other comments by the court at the resentencing
hearing convince us that remand is appropriate.

(7) In response to defense counsel's observation that
appellant had been convicted under the felony-murder
rule, the court stated, "We are not here today to debate
the legality of the felony murder rule, nor can [*23] we
engage in a philosophical discussion about its merits. It is
the current state of the law in California." Though the
court was correct that appellant was properly convicted of
first degree felony murder under the law of this state,

Miller makes clear that when a court is contemplating an
LWOP sentence for a juvenile defendant, it should
consider whether the defendant was the actual killer or
intended to kill, noting that a juvenile who "'did not kill
or intend to kill has a twice diminished moral

culpability."' (Miller, supra. 56T U. S. at p. _[132 S Ct.

at p. 2468J, quoting Graham, supra, 560 U.S. at p. _
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[130 S.Ct. at p. 2027].) On remand, we are conf'ident the
court will give appropriate weight to the fact that
appellant was a nonkiller convicted under the

felony-murder rule.

We also note that the trial court placed great reliance
on the trauma caused to the robbery victims in this case
when determining the appropriate sentence for the
murder count. Though appellant's conduct during the
robbery bears on whether he was an active participant in
and instigator of the criminal conduct that led to the
shooting (which in turn bears on whether he was
influenced by others), the psychological [*24] reactions
of the robbery victims do not say much about appellant's
maturity, prospects for reform, or mental state with
respect to the homicide itself--the factors paramount

under Miller. (Miller, supra, 567 U.S. at p. _[132

S. Ct. at p. 2468] .)

Finally, when considering appellant's previous
criminal history, the trial court mistakenly characterized a
juvenile adjudication for assault as a felony, when it was
designated a misdemeanor. On remand, the court can
consider appellant's record without this misapprehension.

Appellant argues that instead of a remand for
resentencing, we should direct the court to impose a
sentence of 25 years to life, because his is not that rare
case suitable for an LWOP sentence. He emphasizes that
he was convicted of murder under the felony-murder rule,
and did not kill or intend to kill Officer Lasater. We

disagree.

The Miller court disapproved of mandatory LWOP
sentences forjuvenile defendants convicted of homicide
offenses, but it declined to consider the defendants'

alternative argument that the Eighth Amendment

categorically bars LWOP sentences for juveniles, even
for those who were 14 years of age or younger at the time

of their offenses. (Miller, supra, 567 U.S. at p. _[132

S.Ct. at p. 2469].) [*25] "Our decision does not
categorically bar a penalty for a class of offenders or type

of crime--as, for example, we did in Roper or Graham.

Instead, it mandates only that a sentencer follow a certain
process--considering an offender s youth and attendant
characteristics--before imposing a particular penalty."
(567 U.S. at p. _[132 S. Ct. at p. 2471 J.)

Appellant is correct that the evidence at trial was
insufficient to establish that he intended to kill Officer
Lasater.2 But, by finding the felony-murder special

A-70



209 Cal. App. 4th 1465; 2012 Cal. App. LEXIS 1072, *25

circumstances to be true, the jury necessarily determined
that appellant was at least a major participant in the
underlying robbery who acted with reckless indifference

to human life. (^ 190.2, subd. (d); People v. Estrada
(1995) Il CaL 4th 568, 575 [46 Cal: Rptr. 2d 586, 904

P.Zd 1197J; see Tison v. Arizona (1987) 481 U.S. 137 [95

L. Ed. Zd 127, 107 S. Ct 1676J.) "Such conduct, even

when committed by a person who is 16 or 17 years of
age, is highly culpable and may justify an LWOP

sentence." (Blackwell, supra, 202 Ca1.App.4th at p. 157.)

Though two of the justices in Miller signed a concurring

opinion indicating that an LWOP sentence would be
unconstitutional if applied to a juvenile defendant who
was not the actual killer and did not intend to kill, the
majoFity did [*26] not adopt such a bright-line rule. (See
Miller, supra, 567 U.S. af pp. __. [132 S Ct. at pp.

2475-2477J (conc. opn. of Breyer, J•)•) Instead, it
concluded that a sentencing court must consider this
"'twice diminished moral culpability"' when making its

sentencing decision. (Id. at pp. __[132 S.Ct. at pp.

2468-2469J.) We expect the court in this case will do so
on remand, though we express no opinion as to what the
ultimate sentence should be when this factor is taken into

account.3

2 As previously noted, the Attorney General

conceded as much and agreed that the killing of a
peace officer special circumstance under section

190.2, subdivision (a) (7) fiad to be reversed based

on the lack of intent to kill. (,§ 190.2, subds. (c) &

(d)•)
3 For the reasons stated in our previous opinion (
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People v. Mofl"ett, supra, A122763), we deny

appellant's request that the case be remanded to a

different judge for resentencing.

As the People concede, the court imposed a four-year
consecutive sentence as the purported middle term for the
robbery charged in count 2, whereas the actual middle
term for second degree robbery is three years. (^ 213,

subd. (a)(2) ["Robbery of the second degree is punishable
by imprisonment in the state prison for two, three, or
[*27] five years.' ].) The court also imposed four-year
concurrent terms for the robberies in counts 3 and 4. On
remand, any middle term sentence imposed for robbery
must be three rather than four years.

III. DISPOSITION

The sentence is vacated and the case is remanded for
resentencing consistent with the views expressed in

Miller and in this opinion. Although the focus of this

appeai has been the sentence on the murder conviction,
the court on remand may reconsider the entire sentence
so long as it does not impose a total term in excess of the

original sentence. (People v. Lai (2006) 138 Ca1.App.4th

1227, 1235 [42 CaL Rptr. 3d 444J; People v. Burns

(1984) 158 Ca1.App.3d 1178, 1184 [205 CaL Rptr. 356J.)
Should the court again elect to impose the rniddle term on
any of the robbery counts, that term must be three years

as provided by statute.

Simons, Acting P. J., and Bruiniers, J., concurred.
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OPINION

A jury convicted Michael Angelo Mauricio of three

counts of first degree murder (Pen. Code, § 187, subd.

(aJ)1 arising from two separate driveby, gang-involved

shootings. The jury's guilty veTdicts included special

circumstance findings as to each count that the murder
was perpetrated by means of discharging a firearm from a

motor vehicle (§ 190.2, subd. (a)(21))> and that Mauricio
intentionally killed the victim while an active participant
in a street gang (§ 190.2, subd. (a)(22)), and that he had
committed multiple murders (§ 190.2, subd. (a) (3)). The

jury further found as to each murder count that a principal

had personally used a firearzn (§ 12022.53, subds. [*2]
(b) &(e)), and had personally discharged a firearm (§
12022.53, subds. (c) &(e)) and had done so causing great

bodily injury and death (§ 12022.53, subds. (d) &(e)),

and that the murder was committed for the benefit of a
criminal street gang (§ 186.22, subd. (b) (1) (C)). The trial

court sentenced Mauricio to three consecutive terms of
life without the possibility of parole (LWOP), plus three

consecutive indeterminate of term of 25 years to life, one
as to each murder count, for the attached fmdings that a
principal had personally discharged a firearm causing

death. We modify various fines and fees, and, as

modif`ied, affirm the judgment.

1 All further references are to the Penal Code

unless otherwise indicated.
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FACTS

1. The Murder Near Lueders Park

On November 6, 2006, murder victim Jeffrey Shade
and others were sitting around in Lueders Park in
Compton. Shade was in his mid-40's and had been
affiliated with the Lueders Park Pirus, a"Bloods" street
gang, throughout his adult life. He was wearing a red
bandana on his head. At some point, Shade left on a
bicycle to go to a liquor store near Rosecrans Avenue and
Bradfield Avenue, about a block away. As Shade was
riding on Rosecrans back (*3] to the park, a black Impala
drove by slowly, and the front passenger in the car fired
four to six shots at Shade. Shade died from a gunshot
wound that entered his left side and lodged in his heart.

2. The Bus Bench Shooting

On November 19, 2006, a gray, four-door vehicle
drove by a bus stop bench near Rosecrans Avenue and
Bradfield Avenue, and multiple gunshots were fired in
the direction of Shudray Jenkins and Deaundre Hunt.
Both were killed. Deputies from the Los Angeles County
Sheriffs Department (LACSD) responded to the crime
scene where they recovered shotgun wadding from the
bus stop bench and an adjacent planter. An eyewitness
reported to deputies that the shooters were in a Taurus. At
trial, the eyewitness testified the shooters had been in an
"Oldsmobile Cutlass, something along the lines of that."
Jenkins suffered three gunshot wounds and died from a
fatal gunshot wound to her neck. A bullet was recovered
from that wound. Hunt suffered seven gunshot wounds,
rnost of which were fatal. Five bullets, along with
shotgun pellets were recovered from his body.

3. Mauricio's Arrest and Interviews

On December 4, 2006, LACSD Deputy Albert
Carrillo and his partner were driving on patrol [*4] in the
area near Holly Avenue and Locust Circle in Compton
when Deputy Carrillo's attention was caught by a black,
four-door Chevy Impala with tinted windows stopped at
the curb with oniy its parking lights on. As the deputies
got nearer the Impala, Deputy Carrillo saw the vehicle
was occupied "with quite a few people," and he saw that
the front passenger, later identified as Daniel Riley, vras

holding a rifle.

Deputy Carrillo stopped near the Impala, exited his
patrol car; drew his weapon, and ordered the occupants of
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the vehicle to show their hands. The driver, later
identified as Mauricio, tried to start the car, but it shut
down. Besides Mauricio and Riley in front, there were
xhree passengers, Gerald Edwards, James Hicks, and
Deonna Lewis, sitting in the back seat of the car. The
deputies secured the rifle, a.223-caliber Ruger model
Mini-14, and found that it was loaded. The letters "WLC"
-- for the Ward Lane Crips gang -- was scratched into the

stock. Mauricio was arrested.

On December 5, 2006, LACSD Detective Peter
Hecht interviewed Mauricio about what he and his
companions had been doing with a rifle in the car at
Holly Avenue and Locust Circle. Mauricio waived his

Miranda2 rights [*5] and agreed to talk to the detective.
Mauricio stated that he and the others, and Victor
Preciado, were members of the Ward Lane Crips. He said
that they had met earlier in the day and talked about a
shooting that occurred a few days earlier in which Riley's
girlfriend and M.B. were shot 3 Mauricio and the others
thought that someone from the Holly Hood Pirus gang
did the earlier shooting, and so they formed a plan to
retaliate by shooting any Holly Hood Pirus gang member
they could find. Preciado stayed behind while the others
had gone to the area near Holly and Locust to look for a
Holly Hood Pirus gang member to shoot.4

2 Miranda v. Arizona (1966) 384 U.S. 436

(Miranda).
3 On December 1, 2006, deputies responded to
Ward Lane where they found three gunshot

victims, one of whom was M.B.
4 Later in December 2006, Mauricio was
charged with "conspiracy." At some point before
February 5, 2007, Mauricio "took a deal" for

"nine months."

Several days after interviewing Mauricio, Detective
Hecht and other deputies executed a search warrant at
Victor Preciado's residence. During the search, the
deputies recovered .223-caliber bullets from Preciado's
bedroom closet. When deputies searched a black Impala
[*6] at the location, they recovered four spent
.223-caliber bullet casings, one spent .380-caliber bullet
casing, and two live .25-caliber bullets. The black Impala
was registered to Preciado's mother.

Meanwhile, LACSD Detectives Brian Schoonmaker
and Kevin Lowe were investigating the November 19,
2006 double murders at the bus bench. On February 5,
2007, as part of their investigation, Detectives
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Schoonmaker and Lowe interviewed Mauricio at the
Challenger Juvenile Camp.S A CD recording of the
interview was played for the jury at trial. A transcript of
the interview was marked as evidence and provided to the
jurors to assist them in following the CD. The transcripts
were collected after the CD was played, and the trial
court told the jurors that "what really [was] in evidence
[was] the CD itself." A detailed account of the
circumstances surrounding, and the content of, Mauricio's
interview on February 5, 2007, is set forth below in
addressing his claim on appeal that the trial court erred in
denying his objection to the interview. Reviewed under
the substantial evidence test, Mauricio's final interview
established that he was present at the bus bench shooting
and the Lueders Park shooting, [*7] and that he had
encouraged and helped in both shootings.

5 Between Mauricio's initial interview on
December 5, 2006, shortly after his arrest, and his
last interview on February 5, 2007, different
deputies also interviewed Mauricio on December
21, 2006, and January 10, 2007, both times at Los
Padrinos Juvenile Hall. Evidence of these two
book-ended interviews was not presented at trial,
and, thus, are not summarized here. The content
of Mauricio's interviews on December 21, 2006,
and on January 10, 2007, was developed and
considered at a hearing on his objection to any use
of statements from his final interview on February
5, 2007. We address the content of the in-between
interviews below in addressing Mauricio's claim
on appeal that his statements in his final interview
on February 5, 2007, should have been excluded.

4. The Criminal Case

In September 2007, the People filed an information
charging Mauricio and Victor Preciado with the murder

of Shudray Jenkins (count 2; ^ 187, subd. (a^, the

murder of Deaundre Hunt (count 3; ^ 187, subd. (a)), and

the murder of Jeffrey Shade (count 4; § 187, subd. (a)).6

Each of the three murder counts included special
circumstance allegations that the [*8] murder was
perpetrated by means of discharging a firearm from a
motor vehicle (§ 190.2, subd. (a) (21)), that Mauricio
intentionally killed the victim while an active participant
in a street gang (§ 190.2, subd. (a) (22)), and that he
committed multiple murders (§ 190.2, subd. (a) (3)). Each
of the three murder counts also included allegations that a
principal personally used a firearm (§ 12022.53, subds.
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(b) &(e}), that a principal personally discharged (§
12022.53, subds. (c} &(e)), and that the discharge caused
great bodily injury and death (§ 12022.53, subds. (d) &
(e)}, and that the offense was committed to benefit a
criminal street gang (§ 186.22, subd. (b) (1) (C)).

6 The information originally included a count 1
alleging another murder. That count was
dismissed as to Mauricio prior to trial and is not

an issue on this appeal.

In January 2010, the charges against Mauricio were
tried to a jury.^ The testimony of a number of
eyewitnesses to the two separate shootings provided
general descriptions of the incidents, i.e., a vehicle drove
by and shots were fired at victims. None of the
eyewitnesses directly identified Mauricio. Ballistics
evidence established that the four spent bullet [*9]
casings found in the Impala during the search at
Preciado's residence, and three bullet fragments
recovered from the bus bench shooting victim Hunt were
fired by the Mini-14 rifle found in the car being driven by
Mauricio at the time of his an•est on December 4, 2006.
Bullet fragments recovered from the other bus bench
shooting victim, Jenkins, and from the body of the
Lueders Park shooting victim, Shade, had similar rifling

as bullets fired from the Mini-14 rifle.

7 Preciado was tried later in 2010, and convicted
on all four murder counts. He has a separate
appeal pending in our court. (Case No. B226362.)

Mauricio's interview of February 5, 2007, was
played for the jury. Deputy Gail Durham testified as a
gang expert. Mauricio did not present any defense
evidence. His trial counsel argued to the jury that the case
against Mauricio was "based entirely" on his February 5,
2007 interview, and that the statements that he made
during that interview implicating himself in the two
shootings resulted from suggestions by the interrogating

officers.

On January 19, 2010, the jury returned verdicts

finding Mauricio guilty on all three murder counts as

charged, with the special circumstance and firearm [*10]
findings noted at the outset of his opinion. On May 11,

ZO10, the trial court sentenced Mauricio as noted at the

outset of his opinion. Various fines and fees were also

imposed.

Mauricio filed a timely notice of appeal.
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DISCUSSION

I. The Interview Issue

Mauricio contends his murder convictions must be
reversed because the trial court erred in denying his
objection to the prosecution's use of his February 5, 2007

interview. We disagree.

A. The Governing Law

Police may not interrogate a suspect who is in
custody until the suspect is advised of his or her right to
remain silent and right to an attorney, and the suspect
knowingly and voluntarily waives those rights. (See

Miranda, sr^pra, 384 US. at p. 444; see, e.g., People v.

Bradford (1997J 14 CaL4th 1005, 1033.) A suspect who

waives his or her Miranda rights retains the right to
control the subjects to be discussed, and the length of the
interrogation, by "cut[ting] off questioning" at any point.

(See Michigan v. Mosley (1975J 423 U.S. 96, 103-104;

see also Berghuis v. Thompkins (2010) IT.S. [130

S.Ct. 2250, 2260J.)

In addressing whether the trial court erred in denying
an objection to the use of a defendant's statements as
being obtained [*11] in violation of Miranda, a

reviewing court must accept the trial court's resolution of
disputed facts, and the reasonable inferences drawn from
the facts, where supported by substantial evidence; a
reviewing court independently determines from the
historically fixed facts whether a challenged statement
was obtained in violation of Miranda. (People v.

Bradford, supra, 14 CaL4th atp. 1033.)

B. The Hearing on the Use of the Interviews

Prior to trial, the prosecution signaled that it intended
to introduce evidence of Mauricio's interviews of
December 5, 2006, December 21, 2006, January 10,
2007, and February 5, 2007. When Mauricio's case was
called for trial, the trial court took up the issue of
Mauricio's objection to the interviews on December 21,
2006, January 10, 2007, and February 5, 2007. Mauricio's
counsel argued: (1) at the time of the interviews on
December 21, 2006, and January 10, 2007, Mauricio had
been represented by counsel in his conspiracy case
involving the Mini-14 rifle in the car he had been driving
(the "conspiracy" case) and could not be interviewed in
connection with that case without approval from his
counsel; (2) the parallel murder investigation had a
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factual and [* 12] contemporaneous relationship to the
conspiracy case in that the rifle found in the car at the
time of Mauricio's arrest was the rifle used in the two
driveby shootings; (3) due to the nexus between the
conspiracy and murder matters, police should not have
talked to Mauricio on any subject without first obtaining
approval from his counsei in the conspiracy case; (4) the
police in any event did not Mirandize Mauricio before

they interviewed him on December 21, 2006, or on
January 10, 2007; and (5) the problems with the
interviews on December 21, 2006, and January 10, 2U07,
caused a"fruit of the poisonous tree" taint for the final
interview on February 5, 2007, defeating any conclusion
that Mauricio gave a knowing and voluntary waiver of

his Miranda rights for that final interview. The trial court
found that Mauricio expressly waived his Miranda rights

at the time of his final interview on February 5, 2007,
which took place after his conspiracy case was ended,
and that evidence of the f'inal interview couid be used at

trial by the prosecution.

On appeal, Mauricio's claim is a bit different. He
contends that he did not at the time of his f'mal interview
on February 5, 2007, waive his Miranda [*13] rights to

talk insofar as his involvement in the murders was
concerned, and that he only agreed to discuss other

subjects. We now turn to that issue.

C. Forfeiture

Before taking up Mauricio's "selective Miranda

waiver" claim of error, we must address the People's
argument that Mauricio forfeited the issue he raises on
appeal in that he did not assert such a ground for
objection in the trial court. We agree with the People that
Mauricio's claim is forfeited on his appeal. (People v.

Randle (2008) 43 Ca1.4th 76, 116, 121, disapproved on

other grounds in People v. Doolin (2009J 45 Ca1.4th 390,

421, fn. ZZ.) To avoid denial of review of his claim of
error, Mauricio argues his trial counsel was ineffective in
failing to argue that Mauricio only waived his Miranda

right to remain on selective issues. In order to resolve his
claim of ineffective assistance of counsel, we will address

Mauricio's Miranda claim within the rubric governing
claims for ineffective assistance of counsel. (See
Strickland v. Washington (1984) 466 U.S. 668; see, e.g.,

People v. Williams (1997J 16 CaL4th 153, 215.) Under

this rubric, we consider whether trial counsel performed
deficiently in failing to assert the ground [*14] for
objection argued on appeal, and whether it is reasonably
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probable that making such an objection would have
resulted in different outcome at Mauricio's trial. We find
no ineffective assistance of counsel because, if a

"selective Miranda waiver" ground had been asserted
below, the trial court would have properly denied the

objection.

D. The Interviews

i. Mauricio's Initial Interview on December 5, 2006

As noted above, deputies arrested Mauricio on
December 4, 2006, when they found him and fellow gang
members, one of whom was holding a rifle, in a car near
Holly and Locust. On December 5, 2006, Mauricio gave
a statement implicating himself and the others in the car,
along with Victor Preciado, in a conspiracy to shoot any
Holly Hood Pirus gang member that he and his cohorts in
the car had been able to find. There was no objection to
this interview at trial, and no claim or showing on appeal
that this interview was improperly admitted.

ii. Mauricio's Second Interview on December 21, 2006

As noted, Detectives Schoonmaker and Lowe were
investigating the double murder af the bus bench while
Mauricio's conspiracy case was pending. On December
21, 2006, Detective Schoonmaker interviewed Mauricio
[*15] at Los Padrinos Juvenile Hall as a person who
possibly had information about the murders. At the start
of the interview, the detective explained to Mauricio that
he was "working on a couple of cases in Compton," and
that he was "wondering if [Mauricio] knew anything
about one of'em. [T]he two Bloods that were killed at the

bus bench on Rosecrans?"

Mauricio said that he had overheard someone talking
about the shooting. Detective Schoonmaker asked
Mauricio if he was in the car when Preciado did the
shooting. Mauricio denied any involvement. The
detective then asked Mauricio if he ever heard "Tony
Boy," i.e., Victor Preciado, bragging about the shooting.
Mauricio told Detective Schoonmaker that Tony Boy had
claimed credit for shooting "two Die-rus," "a girl and a
boy," at a bus bench. Mauricio said Preciado used a"big
gun" (a rifle) that was "[1]ike the one we ... got caught
with." In response to this comment, Detective
Schoonmaker said, "I don't know about that and I'm not
even here for that so, I'm not going to use anything

„against you. Detective Schoonmaker questioned
Mauricio about what kind of weapon Preciado had used -
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whether a shotgun or an assault-type rifle had been
employed. [*16] When the detective asked whether
Preciado had mentioned anyone else's name as being
involved, because there had to be "somebody driving and
somebody shootin'," Mauricio said he did not recall.
Detective Schoonmaker then asked Mauricio if he had
been driving, and Mauricio again denied any
involvement. At the end of the interview, Detective
Schoonmaker told Mauricio that he was good friends
with Detective Hecht who was working on Mauricio's
conspiracy case arising from the stop in the car with the
rifle. Detective Schoonmaker said that if what Mauricio
had stated turned out to be true, and that, if Mauricio had
any other information that would help solve a double
murder, then he would put in a"good word" on
Mauricio's behalf with Detective Hecht.

iii. Mauricio's Third Interview on January 10, 2007

On January 10, 2007, LACSD Detectives Michael
Caouette, Karen Shonka, and Peter Hecht interviewed
Mauricio at Los Padrinos Juvenile hall. The transcript
which was reviewed by the trial court, and which is
before us on appeal, suggests that the transcription began
after the interview was already underway.$ It does not

show any Miranda waznings given to Mauricio.

8 The transcript jumps right in [*17] with
questions that appeaz to be follow-up to earlier,

nontranscribed questions.

During the interview, Mauricio admitted he had been
the driver of the caz used in the shooting at Lueders Park.
Mauricio stated that Preciado was the shooter, and Daniel

Riley ("Tilt") was in the front passenger seat. Mauricio
continued to deny any involvement in the bus bench
shootings. Mauricio said that on the day he was arrested
while going out to shoot a Holly Hood Pirus gang
member, it was Preciado's idea to do a shooting.

iv. Mauricio's Final Interview on February 5, 2007

On February 5, 2007, after Mauricio's conspiracy
case had been resolved, he was interviewed by Detectives
Brian Schoonmaker and Kevin Lowe. At the beginning of
the interview, Detective Schoonmaker advised Mauricio

of his Miranda rights, and asked Mauricio whether he
knew those rights. Mauricio answered, "Yes, sir."
Detective Schoonmaker then explained: "Basically, I
wanted to ask you a couple of questions about what we

already talked about. [Do you] want to answer my

A-76



2011 Cal. App. Unpub. LEXIS 9073, * 17

questions about that?'9 (Italics added.) Mauricio

answered: "Yes." The detective explained that when
"[d]oing an investigation, especially a double murder," it
was common [*18] to talk to "a whole bunch of people,"
and then "circle around" and ask the same people more
questions to get more information. Detective Lowe then
added that Victor Preciado was "locked up," and had
given "some information which [did not] match the
information [Mauricio] gave . . . . So somebody's
bullshittin'." Detective Schoonmaker continued: "Well,
the,problem what it is for you, is that Victor changed the
story around a little bit and put you in the car. [Q] ...[^[] .
.. That's what we. gotta get straightened out." Detective
Lowe directly asked Mauricio: "You understand what
case we're here on, right? 'Cause there's different
shootings, we're here on the double. At the bus bench."
And Mauricio answered: "I know."

9 When Detective Schoonmaker interviewed
Mauricio on December 21, 2006, the detective
had specifically explained to Mauricio that he (the
detective) wanted to know whether Mauricio
knew anything about the double murder at the bus

bench in Compton.

Detective Schoonmaker then explained that Preciado
was "putting himself in the car,' and that he was also was
putting Mauricio in the car. The detective asked
Mauricio, "[W]hy is Victor putting you in the car ..:?"
and asked [*19] Mauricio, "[W]hat's the real story?"

At that point, Mauricio said that he was not in the car
with the shooters, but that he was in another car
following the shooters' car. Mauricio explained that he
was driving Preciado's Impala, and Riley was in the front
passenger seat with Mauricio. There were no guns in the
Impala. Gerald Edwards ("Man") was driving a gray
Taurus that Mauricio believed had been stolen to be used
in a shooting. Preciado was in the front passenger seat of
the Taurus with a shotgun, and "Chris" was in the back
seat of the Taurus with a rifle. Mauricio followed the
Taurus. All of the sudden, the Taurus made a U-turn and
approached the bus bench. Mauricio saw two people on
the bus bench and knew they would be targets. Preciado
and Chris fired: Mauricio sped away, followed by the
Taurus. After both cars got back to Preciado's house,
Preciado, Chris, and Edwards talked about how they
thought they shot gang members from Lueders Park and
Holly Hood. Preciado said he had wanted to retaliate
against the Pirus for "hitting" up Preciado at his house.
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Before the shooting, Mauricio, Preciado, Riley, and

Edwards had gone out in Preciado's Impala to steal the

Taurus.

During the course [*20] of the interview, Mauricio
also admitted his involvement in the Lueders Park
driveby. Mauricio said that, for that shooting, he drove
Preciado's Impala, and Preciado was in the front
passenger seat. Riley was in the rear seat. Preciado had
the rifle and was the shooter. Mauricio pulled up next to
the victim, who was riding a bicycle, and slowed down so
Preciado could get a shot. Mauricio heard three to four
shots. Mauricio claimed that he had been a Ward Lane

Crip for three years.

E. Analysis

Mauricio contends the record demonstrates that, at
the time of his fmal interview on February 5, 2007, he
"invoked his right to remain silent on all topics except
what he previously discussed with [Detective]
Schoonmaker in his first interview" on December 21,

2006, namely, "Preciado s involvement in and motive for
the bus bench shooting." Mauricio argues that, because
he "had not agreed to talk about anything new" at the
time of the interview on February 5, 2007, Detectives
Schoonmaker and Lowe "should have ceased

questioning° on the subject of Mauricios suspected

involvement in the murders, "or obtained a valid waiver"
which covered any questions concerning Mauricio's
involvement in the murders. [*21] Mauricio argues the
trial court erred in making a finding that Mauricio gave a

valid waiver of his Miranda rights related to investigatory

questions regarding his involvement in the murders. We

disagree.

During the second interview on December 21, 2006,
Detective Schoonmaker talked to Mauricio about the bus
bench murders and particularly about Preciado's
involvement in the shooting. The detective asked whether
Mauricio had been involved, and he denied any
involvement. Detective Schoonmaker told Mauricio that,
if his information turned out to be true, then the detective
would put a good word with the detectives working on
Mauricio's conspiracy case. During the interview on
February 5, 2007, Detectives Lowe and Schoonmaker
told Mauricio they were there to talk to him "about wtaat

we already talked about." (Italics added.) In other words,
they wanted to talk about the bus bench murders.
Moreover, the detectives told Mauricio that the
information which he had given did not mesh with a
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statement given by Preciado. The detectives said Preciado
had put Mauricio in the car, and that they wanted to
"straighten[] out" who was "bullshitting." Detective Lowe
directly and specifically told Mauricio [*22] that the
detectives were there to ask questions about the double
murders at the bus bench. Mauricio expressly stated that
he understood. We simply disagree with Mauricio that
there is a factual basis for finding that he only waived his

Miranda right as to subjects apart from his involvement
in the bus bench murders> and that he had only agreed to
talk about Preciado's involvement in the murders. In our
view, there is only one reasonable conclusion to be drawn
from the record, and that is that Mauricio agreed to talk
the detectives about his involvement or his
noninvolvement in the murders so that matters could be
straightened out. That Mauricio implicated himself does
not tend to suggest that he had not expressly agreed to

talk about role in the murders.

We disagree with Mauricio that his case is like
United States v. Soliz (9th Cir. 1997) 129 F.3d 499,

and/or United States v. Lopez-Diaz (9th Cir. 1980) 630

F.2d 661. In Soliz, the defendant expressly agreed to
make a statement "regarding [his] citizenship," and, when
officers indicated they were going to ask questions about
his "activities," he stated he "thought this was just about

my citizenship." (Soliz, at p. 501.) The Ninth Circuit

[*23] found the defendant gave a valid Miranda waiver

only as to the issue of citizenship. (Soliz, at pp. 501, 503.)

In Lopez-Diaz, the defendant made an express statement
that he did not want to talk about drugs in a van in which
he had been arrested, but officers asked about drugs

anyway. (Lopez-Diaz, at p. 663.) The Ninth Circuit found

the defendant had not given a valid Miranda waiver on

the subject of drugs. In Mauricio's current case, he did
not make any express statement that he only wanted to
talk about Preciado's involvement in the murders, nor did
he make any express statement that he did not want to
discuss his own involvement.

Mauricio's argument that he made comments at the
start of the February 5, 2007 interview that he did not
want to talk about "new information," but only
information on matters "previously discussed," is not
persuasive for two reasons. First, there is no plain and
unambiguous statement by Mauricio indicating that he
wanted to limit the interview in any particular manner.
(Berghuis v. Thompkins, supra, 130 S.Ct. at p. 2260.)
Second, Mauricio had discussed the subject of his role in
the murders during the first interview> aibeit only to a
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limited extent. And [*24] Detective Schoorunaker,
during the earlier interview, had indicated that Mauricio's
information would be checked. He said that if it was
accurate, then the detective would put in a good word for
Mauricio on his conspiracy case. When Detectives
Schoonmaker and Lowe returned later for the February 5,
2007 interview> we simply do not see that Mauricio
attempted to frame only a selective scope of inquiry by
the detectives, nor do we see that his answers suggested
he wanted to limit the scope of the interview only to

selected subjects.

We reject Mauricio's argument the record establishes
that the detectives employed a deliberate "two-step"
interrogation process that violated Miranda: (Missouri v.

Seibert (2004) 542 U.S 600, 622.) At the first interview

by Detective Hecht on December 5, 2006, Mauricio was

given and waived his Miranda rights and spoke about the

conspiracy crime. At the second interview on December
21, 2006, Detective Schoonmaker talked to Mauricio as a
potential witness in the bus bench shooting. The third
interview on lanuary 10, 2007, by different detectives,
was problematic and cannot be reconciled with Miranda,

but it was not used at trial in any event. That brings us
[*25] to the final interview on February 5, 2007, by
Detectives Schoonmaker and Lowe. This interview took
place after Mauricio's conspiracy case was concluded; it
was separate in time; the detectives gave proper Miranda

advisements, and Mauricio waived his rights. The
detectives specifically explained that they were there to
talk to Mauricio about the bus bench shooting. The record
shows an independent interview, with the proper Miranda

procedures, not a second part of a two-step inten•ogation
which followed a problematic first step.

II. The LWOP Issue

Mauricio contends the trial court erred in declining
to exercise its discretion to sentence him to terms of 25

years to life, rather than LWOP. We disagree.

Under section 190.5, subdivision (b), the penalty for
defendant convicted of first degree murder with one or
more special circumstances found true, who was 16 years
of age or older and under the age of 18 years at the time
of the commission of the murder, "shall be [LWOP] or, at
the discretion of the court, 25 years to life." In short, a
term of LWOP is the presumptive punishment for a 16-
or 17-year-old special circumstance murderer. As such,
the trial court was required to impose an LWOP [*26]
sentence unless the court, in its discretion, found good
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reason for imposing the less severe sentence of 25 years

to life. (People v. Guinn (1994) 28 CaLApp.4th 1130,

1141-1142.)

The record shows the trial court understood it had
discretion to impose a term of 25 years to life> rather than
LWOP. Accordingly, the properly focused question for
the cun•ent appeal is whether the trial court abused its
discretion in not choosing the less severe punishment. A
trial court abuses its discretion when it renders a decision
that is arbitrary, capricious or beyond the bounds of
reason under the circumstances. (People v. Ledesma

(2006J 39 CaL4th 641, 705.) We do not find the trial

court's decision in Mauricio's current case an abuse of
discretion under this standard. The record shows that the
trial court weighed a number of factors, including
Mauricio's youth and lack of prior criminal history,

before imposing the LWOP terms. In determining that the
gravity of his crimes outweighed the mitigating factors,
the court did not act in an arbitrary or unreasonable
fashion. It is not unreasonable to sentence a defendant to

an LWOP term when he or she has committed multiple
premeditated murders in separate [*27] driveby
incidents, to benefit a criminal street gang, even when the
defendant was 17 years oid at the time of the murders.
The possibility that another reasonable judge may have
opted for the less severe punishment does not establish,
as a matter of law, that the decision to impose the more
severe punishment was an abuse of judicial discretion.

Mauricio's claim that the trial court, while
understanding it had discretion, "failed to properly
balance all the relevant factors," is not supported by the
record and appears to ask us to conduct an independent
balancing of our own. The record shows the trial court
looked at all relevant factors and then came down on the
side of the more severe punishment based on the nature
of the crimes. This was not an abuse of judicial
discretion, and we may not substitute our own balancing
of factors in place of the trial court's balancing. We
understand that Mauricio was only 17 years old, that he
did not have a prior criminal record, and that he was not
an actual shooter. This does not mean that the nature of
the crimes could not outweigh his circumstances.

III. Cruel and/or Unusual Punishment

Mauricio contends his sentence of three consecutive
terms of [*28] LWOP, plus three consecutive terms of
25 years to life, violates the federal and state
constitutional prohibitions against cruel and/or unusual

punishment. We disagree.
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First, Mauricio's reliance on Graham v. Florida

(2010J U.S. [130 S.Ct 2011] (Graham), is

misplaced. In Graham, the Supreme Court held as a
°'categorical" rule that imposing an LWOP senfence on a
juvenile defendant who is convicted of a nonhomicide

offense violates the federal Constitution's prohibition
against cruel and unusual punishment. (Id. at pp. 2023,

2034.) This rule is not helpful to Mauricio because he
stands convicted of multiple, premeditated murders.

We are left then to examine Mauricio's punishment
under a more general principle of proportionality. Under

the Eighth Amendment of the federal Constitution, a court

must assess three factors to determine whether a sentence
is proportionate to the offense so that it does not
constitute cruel and unusual punishment: (1) the gravity
of the offense and the harshness of the penalty; (2)
sentences imposed for other crimes in the same
jurisdiction; and (3) sentences imposed for the same
crime in other jurisdictions. (Ewing v. California (2003)

538 U.S. 11, ZZ.) [*29] Under this analysis, Mauricio's

argument fails because he has not presented a comparison

of intrastate and interstate punishments for multiple

homicide perpetrators. -

Under the California Constitution, a court assesses
whether a punishment "shocks the conscience and
offends fundamental notions of human dignity° based the
a number of factors, including: (1) the nature of the
offense and/or the offender; (2) a comparison of the

sentence with punishments prescribed in California for
different offenses; and (3) a comparison of the challenged
sentence with punishments prescribed for the same
offense in other jurisdictions. (In re Lynch (1972) 8

Ca1.3d 410, 424.) Depending on the totality of the
circumstances, any of these three factors may support a
determination that a sentence is cruel or unusual under
the state Constitution. (People v. Mendez (2010) 188

CaLApp.4th 47, 67.)

Mauricio recognizes that the crimes for which he is

convicted -- three first degree murders committed under

special circumstances -- are the most serious and violent
of all crimes, but he argues his role in the crimes was
"minimal" because he was not the actual shooter.
Mauricio also cites his lack of a prior criminal [*30]
record, and the likelihood, due to his age, that he was
influenced by peer pressure. He argues the LWOP

sentence rings more of retribution than deterrence.
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We acknowledge, as did the trial court, all of the
factors cited by Mauricio. But at the same time, we share
the trial court's perspective that Mauricio's involvement
in the crimes was an "integral" part of the shootings.
Whatever weight may exist in Mauricio's lack of a
criminal record is offset by the fact that he participated in
the two driveby shootings involved in this case, the
Lueders Park and bus bench shootings, and that he was
later caught while engaged in a conspiracy to commit yet
a third driveby shooting. We are amply satisfied that the
public's need for deterrence outweighs its mere desire for

retribution.

We find Mauricio's reliance on People v. Mendez,

supra, 1$8 Ca1.App.4th 47unpersuasive because that case

did not involve homicides. (Id. at p. 50.) The same is true

of Graham, supra, 130 S.Ct 2011. In no case cited by

Mauricio did a court declare an LWOP sentence to be

cruel and unusual for a defendant who was convicted of

multiple first degree murders with multiple special

circumstances findings.

Mauricio's sentence [*31] here was not cruel and/or
unusual, in light of the severity of the crimes he

committed. (See Harris v. Wrlght (9th Cir. 1996) 93 F.3d

581, 585 [an LWOP sentence "raises no inference of

disproportionality" because it is imposed on a minor
murderer]; see People v. Guinn, supra, 28 CaLApp.4th at

pp. 1146-1148 [an LWOP sentence is not
disproportionate punishment for a minor with a limited
criminal record who commits a first degree murder
during robbery] .)10

10 We understand the United States Supreme
Court granted certiorari earlier this month to
decide whether the imposition of an LWOP
sentence on a minor convicted of homicide
violates the Eighth and Fourteenth Amendments'
prohibition against cruel and unusual punishment,
and whether such a sentence violates the Eighth
and Fourteenth Amendments when it is imposed
upon a minor who did not personally kill the
homicide victim. (See Jackson v. Hobbs, cert.

granted Nov. 7, 2011, S.Ct. [2011 WL
1060941].)

IV. The Parole Revocation Fine Issue

Mauricio contends, the People concede, and we
agree that the trial court erred in imposing a parole
revocation fine under section 1202.45 because he was
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sentenced to LWOP terms on all three murder counts.
[*32] (People v. .Ienkins (2006) 140 CaLApp.4th 805,

819.)

V. The Restitution Fine Issue

Mauricio contends, the People concede, and we
agree that the trial court erred in imposing a restitution
fine under section 1202.4 in the amount of $30,000. (See
People v. Blackburn (1999) 72 Ca1.App.4th 1520, 1534
[the maximum restitution fine that may be imposed in a
criminal prosecution is $10,000 regardless of the number
of victims or the counts involved].)

VI. The DNA Fine Issue

Mauricio contends, the People concede, and we

agree that the trial court erred in imposing a"DNA fine"

under Government Code section 76104.7 on each count.

(People v. 1/alencia (2008J 166 CaLApp.4th 1392, 1396.)

VII. The Custody Credits Issue

Mauricio contends he is entitled to credits for an
additiona138 days of presentence actual days in custody.

We disagree.

Mauricio was arrested on December 4, 2006, when
he was found in a car with other gang members and a
rifle. A conspiracy case was initiated. He contends that
his custody credits in his current triple murder
prosecution case should have been calculated from
December 4, 2006, even though he was not in custody for
any murder offense at that time. We find Mauricio's
argument [*33] is incorrect. "[C]redit shall be given only
where the custody to be credited is attributable to
proceedings related to the same conduct for which the
defendant has been convicted." (§ 2900.5, subd. (b).)
Mauricio's argument on appeal seeks custody credit for
time spent as to an offense other than his murder
offenses. The record does not disclose the date Mauricio
was taken into custody for murder.ll In any event, the
1,217 days of credit awarded by the trial court were
applied in response to a calculation offered by Mauricio's
counsel, and it does not appear to be erroneous.

11 Mauricio first implicated himself in the
Lueders Park incident on January 10, 2007.
Apparently, the court and counsel used that date
as the first day Mauricio was in custody on the
murder cases, given that 1,217 days passed
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between January 10, 2007, and his sentencing on BIGELOW, P. J•

May 11, 2010.
We concur:

DISPOSITION
RUSIN, J.

The fines and fees included in the judgment are
modified in accord with this opinion. In all other respects, FLIER, J.

the judgment is af^rmed.
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