IN THE SUPREME COURT OF OHIO

FEDERAL HOME LOAN MORTGAGE  : Case No. 2011-1201 and 2011-1362
CORPORATION, :

Plaintiff-Appellee, : On Appeal From Greene County Court of
: Appeals, Second Appellate District
V.
: Court of Appeals
DUANE SCHWARTZWALD, et al., : Case No. 2010 CA 0041

Defendants-Appellants.

MOTION FOR RECONSIDERATION

Pursuant to Supreme Court Rule of Practice 11.2, Plaintiff-Appellee Federal Home Loan
Mortgage Corporation (“Freddie Mac”) moves the Court to reconsider its Opinion, Slip Op.
2012-Ohio-5017, with respect to three matters:

1) The Court should clarify whether a plaintiff’s failure to prove standing as of the
filing of a complaint deprives a common pleas court of subject matter jurisdiction;

2) If the Court in fact held that a plaintift’s lack of standing as of the filing of a
complaint deprives a common pleas court of subject matter jurisdiction, then the Court should
only apply that rule prospectively;

3) Because Defendants-Appellants Duane and Julie Schwartzwald did not seek a

stay of the execution proceedings and the property at issue has since been sold to a third party,

the Court should remand this case to the common pleas court to permit Freddic pkeestespuanc
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it in fact had standing as of the filing of the Complaint, and to instruct the common pleas court to
only dismiss the case without prejudice if Freddie Mac cannot do so.
Freddie Mac is filing the attached Memorandum in support of the Motion.
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IN THE SUPREME COURT OF OHIO

FEDERAL HOME LOAN MORTGAGE Case No. 2011-1201 and 2011-1362
CORPORATION, :

Plaintiff-Appellee, : On Appeal From Greene County Court of '
: Appeals, Second Appellate District
V.
: Court of Appeals
DUANE SCHWARTZWALD, et al., : Case No. 2010 CA 0041

Defendants-Appellants.

MEMORANDUM IN SUPPORT OF MOTION
FOR RECONSIDERATION

I. INTRODUCTION

The Opinion held that a plaintiff must be able to prove that it has standing to maintain the
action as of the time that it filed the complaint, and that if it does not do so, a plaintiff has no
ability to “invoke the jurisdiction” of a common pleas court in the first instance, requiring the
case to be dismissed. Because the record in this case did not show that Freddie Mac had
standing as of the time of filing of the Complaint, the Court dismissed this case without
prejudice.

The Opinion is unclear as to whether the Court intended to hold that a plaintiff’s failure
to have standing and its inability to “invoke the jurisdiction” of the court deprives a common
pleas court of subject matter jurisdiction. That distinction is crucial, as a judgment rendered by a
court without subject matter jurisdiction is void (and not merely voidable).

If the Court did intend to hold that a plaintiff’s failure to have standing deprives a

common pleas court of subject matter jurisdiction, then the Opinion changed the law of Ohio,



and threw into question judgments rendered in literally hundreds of thousands of foreclosure
actions (and potentially every judgment ever rendered in this state). If a plaintiff’s lack of
standing deprives a common pleas court of subject matter jurisdiction, then Plaintiff-Appellee
Federal Home Loan Mortgage Corporation (“Freddie Mac™) respectfully suggests that the
Opinion be limited to prospective application only.

Finally, following the common pleas court’s judgment in this case, Defendants-
Appellants Duane and Julie Schwartzwald did not seek a stay of the sheriff’s sale, and the
property has been sold to a third party.1 The Opinion’s dismissal of this case without prejudice
leaves the parties in an unusual position. To avoid this case once again being returned to the
appellate process, Freddie Mac requests that this case be remanded to the common pleas court
and that it bé afforded the opportunity to show that it in fact had standing as of the filing of the
Complaint.

I DISCUSSION

A. The Court should clarify whether a plaintiff’s failure to prove standing at the
time of filing deprives a common pleas court of subject matter jurisdiction.

In the Opinion, the Court rejected the holding of the plurality in State ex rel. Jones v.
Suster, 84 Ohio St.3d 70, 77, 701 N.E.2d 1002 (1998) (as well as the opinions of the majority of
the appellate districts) and held that a lack of standing may not be cured under Civ.R. 17(A).
Opinion, ¥ 38. The Court went on to hold “the lack of standing at the commencement of a
foreclosure action requires dismissal of the complaint.” Id., 9 40.

The Opinion repeatedly states that a plaintiff without standing may not “invoke the

jurisdiction” of the court,? but never addresses what the Court meant by that phrase. At the same

1 A copy of the Auditor’s property card reflecting the sales of the property are attached as

Exhibit A.

2 E.g., “standing is required to invoke the jurisdiction of the common pleas court”( | 3); “Itis an
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time, other parts of the Opinion could be read as conflating a lack of standing with a lack of
subject matter jurisdiction (“Pursuant to Civ.R. 82, the Rules of Civil Procedure do not extend
the jurisdiction of the courts of this state, and a common pleas court cannot substitute a real party
in interest for another party if no party with standing invoked its jurisdiction in the first
instance[]” and “It is fundamental that a party commencing litigation must have standing to sue
{o present a justiciable controversy and invoke the jurisdiction of the common pleas court.”).
Opinion, 99 38 and 41 (emphasis added).

Conflation of standing and subject matter jurisdiction is not consistent with this Court’s
precedent. Rather, this Court has discussed standing and subject matter jurisdiction as different
concepts. City of N. Canton v. City of Canton, 114 Ohio St.3d 253, 2007-Ohio-4005, 871 N.E.2d
586: Swanton Local School Dist. Library v. Budget Com. of Lucas County, 55 Ohio St.2d 41,
378 N.E.2d 139 (1978).

The Court has separated the concepts of a court having subject matter jurisdiction and the
court’s exercise of jurisdiction in a particular case in defining the difference between void and
voidable jﬁdgments: “a judgment is generally void only when the court rendering the judgment
lacks subject-matter jurisdiction or jurisdiction over the parties; however, a voidable judgment is
one rendered by a court that lacks jurisdiction over the particular case due to error or

irregularity.” Miller v. Nelson-Miller, 132 Ohio St.3d 381, 2012-Ohio-2845, 972 N.E.2d 568,

elementary concept of law that a party without standing to invoke the jurisdiction of the court
unless he has, in an individual or representative capacity, some real interest in the subject matter
of the action[]”” (emphasis in original) ( 22, citing State ex rel. Dallman v. Court of Common
Plegs, 35 Ohio St.2d 176, 179, 298 N.E.2d 515 (1973)); “standing to sue is required to invoke
the jurisdiction of the common pleas court” ( 9 24); “invoking the jurisdiction of the court
‘depends on the state of things at the time the action is brought’” ( ¥ 25, citing Mollan v.
Torrance, 22 U.S. 537, 539 (1824)); “Thus, because [Freddie Mac] failed to establish an interest
in the note or mortgage at the time that it filed suit, it had no standing to invoke the jurisdiction
of the common pleas court[]” (1 28); “Standing is required to invoke the jurisdiction of the

common pleas court[]” (] 38).
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€ 12, citing In re J.J., 111 Ohio St.3d 205, 2006-Ohio-5484, 855 N.E.2d 851, at 99 10, 15.
Similarly, the Court has explained “where it is apparent from the allegations that the matter
alleged is within the class of cases in which a particular court has been empowered to act,
jurisdiction is present. Any subsequent error in the proceedings is only error in the ‘exercise of
jurisdiction,” as distinguished from the want of jurisdiction in the first instance.” Stare v.
Filiaggi, 86 Ohio St.3d 230, 240, 714 N.E.2d 867 (1999) (emphasis added).

The lower courts have separated standing from subject matter jurisdiction. Robbins v.
Warren, 12th Dist. No. CA95-11-200, 1996 Ohio App. LEXIS 1815, at *4-5 (May 6, 1996),
Aurora Loan Servs., LLC v. Cart, 11th Dist. No. 2009-A-0026, 2010-Ohio-1157; JPMorgan
Chase Bank Tr. v. Murphy, 2d Dist. No. 23927, 2010-Ohio-5285 (holding that standing is waived
if not timely raised) (jurisdiction declined by this Court in Case No. 2010-2136); EverHome
Mortg. Co. v. Behrens, 11th Dist. No. 201 1-1-128, 2012-Ohio-1454, 9 12 (same) (jurisdiction
declined by this Court in Case No. 2012-1089); Adlaka v. Quaranta, 7th Dist. No. 09-MA-134,
2010-Ohio-6509, 9 44; U.S. Bank Nat'l Ass'nv. Spicer, 3rd Dist. Case No. 9-11-01, 2011-Ohio-
3128, 9 37, citing First Union Nat 'l Bank v. Hufford, 146 Ohio App. 3d 673, 677, 2001-Ohio-
2271, 767 N.E.2d 1206, §13; Travelers Indemn. Co. v. R. L. Smith Co., 11th Dist. No. 2000-L-
014, 2001 Ohio App. LEXIS 1750 (Apr. 13,2001); Hang-Fu v. Halle Homes, Inc., 8th Dist. No.
76589, 2000 Ohio App. LEXIS 3625 (Aug. 10, 2000); Mid-State Trust IX v. Davis, 2nd Dist. No.
07-CA-31, 2008-Ohio-1985, § 56; Chase Home Fin., L.L.C. v. Heft, 3rd Dist. Nos. 8-10-14, 8-
10-16, 2012-Ohio-876, 9 29.

The distinction between a plaintiff’s lack of standing and a court’s lack of subject matter
jurisdiction is crucial. A judgment that is void for lack of subject matter jurisdiction may be
collaterally attacked at any time. Pratts v. Hurley, 102 Ohio St.3d 81, 2004-Ohio-1980, 806

N.E.2d 992, q 11, Fox v. Eaton Corp., 48 Ohio St.2d 236, 358 N.E.2d 536 (1976); In re Nat’l
v -6-



Century Fin. Enters., No. 10-4194, 2012 U.S. App. LEXIS 18474 (6th Cir. Aug. 9,2012).
Because void judgments may be attacked at any time, this Court has been careful to limit its
characterization of errors which will be deemed to deprive a common pleas court of subject
matter jurisdiction. As this Court noted in Nelson-Miller, “we have a strong interest in
preserving the finality of judgments . . . If delayed attacks such as the appellee’s were possible, []
decisions would be perpetually open to attack, and finality would be impossible.” Nelson-Miller,
2012-Ohio-2845, ‘ﬂvl& citing In re Hatcher, 443 Mich. 426, 440, 505 N.W.2d 834 (1993).

Beginning literally within hours of the issuance of the Opinion, borrowers have filed
motions to vacate judgments rendered long ago, arguing that the Opinion stands for the
proposition that a plaintiff’s lack of standing means that a common pleas court lacked subject
matter jurisdiction.” Counsel for lenders and borrowers (including counsel for the
Schwartzwalds and their amicus curiae) have noted that language of the Opinion may have left
open the question whether foreclosure judgments entered without standing are void for lack of
subject matter jurisdiction.*

Given its prior precedent and the holdings of numerous appellate districts, Freddie Mac
does not believe that the Court intended to dramatically change Ohio law in this fashion, Before
permitting the onslaught of attacks on prior judgments (in both foreclosure and non-foreclosure
cases), the Court should clarify the Opinion to make clear that a lack of standing does not affect
a common pleas court’s subject matter jurisdiction,

B. If a failure to prove standing affects subject matter jurisdiction. the Opinion
should apply prospectively only.

If the Court really did intend to hold that a plaintiff's lack of standing deprives a common

pleas court of subject matter jurisdiction, then it should apply that rule prospectively only. In

3 Samples of these motions are attached as Exhibit B,

4 Examples are attached as Exhibit C.
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DiCenzo v. A Best Prods. Co., 120 Ohio St.3d 149, 7008-Ohio-5327, 897 N.E.2d 132, § 25, the
Court adopted the analysis of the U.S. Supreme Court in Chevron Qil Co. v. Huson, 404 U.S. 97,
106-107 (1971), in determining whether a common law decision should only apply
prospectively. In making that determination, the Court is to consider:

(1) whether the decision establishes a new principle of law that was not

foreshadowed in prior decisions; (2) whether retroactive application of the decision

promotes or retards the purpose behind the rule defined in the decision; and (3)
whether retroactive application of the decision causes an inequitable result.

.

Those elements are present here. First, not only had the Second District and the plurality
in Suster concluded that defects in standing could be cured, so had the majority of the appellate
districts. U.S. Bank Nat'l Ass’'n v. Bayless, sth Dist. No. 09 CAE 01 004, 2009-Ohio-6115;
Deutsche Bank Nat'l Trust Co. v. Greene, 6th Dist. No. E-10-006, 2011-Ohio-2959; U.S. Bank,
N.A. v. Marcino, 181 Ohio App. 3d 328, 2009-Ohio-1178, 908 N.E.2d 1032 (7th Dist.); Bank of
N.Y. v. Stuart, Ninth Dist. No. 06CA008953, 2007-Ohio-1483; Countrywide Home Loan
Servicing, L.P. v. Thomas, Tenth Dist. No. 09AP-819, 2010-Ohio-3018; Kinder v. Zuzak,
Eleventh Dist. No. 2008-L-167, 2009-Ohio-3793; Washington Mutual Bank, FA v. Betty
Wallace, et al., Case No. 2011-1694 (12th Dist.).

Second, retroactive application of the decision would not promote its purpose. There is
no evidence that any borrower who was a defendant in a case where the lender lacked standing
has been subjected to claims by a different lender seeking to recover on the same debt.

Third, retroactive application of the rule would cause inequitable results. The Ohio
Courts Statistical Reports produced by this Court show that there have been 320,856 default

judgments in foreclosure actions in the past 10 years alone.’ If the Court intended to hold that

5 See http://www.supremecourt.ohio. gov/publications/annrep/11 0CS/20110CS.pdf
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a plaintiff’s lack of standing deprives a common pleas court of lack of subject matter and that
rule were applied retroactively, then every one of these judgments would be open to collateral
attack. In fact, if that is the law, then every judgment ever rendered in this state could now be
challenged by a collateral attack that the plaintiff’s lack of standing meant that the court never
had subject matter jurisdiction in the first instance. That outcome that would be “pregnant with
fearful consequences.” Nelson-Miller, 2012-Ohio-2845, 9 19, quoting Bingham v. Miller, 17
Ohio 445, 448 (1848). If the Court did in fact hold that the plaintiff’s failure to possess standing
at the time of filing the complaint deprives a trial court of subject matter jurisdiction, that rule

should be applied prospectively only.

C. The Court should permit Freddie Mac to show that it in fact had standing as of the
filing of the Complaint.

In the Opinion, the Court ordered that the case be dismissed, but noted that the “dismissal
had no effect on the underlying duties, rights or obligations of the parties.” Opinion, 9 40.
Freddie Mac asks that this disposition be reconsidered, and that this case be remanded to the
common pleas court to permit Freddie Mac to show that it had standing as of the filing of the

Complaint.

hitp://www.supremecourt.ohio. gov/Publications/annrep/1 00CS/20100CS.pdf
http://www.supremecourt.ohio. gov/Publications/annrep/ 090CS/20090CS.pdf
http://www,supremecourt.ohio. gov/Publications/annrep/ 080CS/20080CS .pdf
http://www.supremecourt.ohio. gov/Publications/ annrep/070CS/20070CS.pdf
http://www.supremecourt.ohio. gov/Publications/annrep/ 060CS/2006_Court_Summary.pdf
http://www.supremecourt.ohio.gov/Publications/ annrep/050C $/2005_Court_Summary.pdf
http:/ fwww.supremecourt.ohio.gov/ Publications/annrep/040CS/ 2004_Court_Summary.pdf
http://WWW.Supremecourt.ohio.gov/ Publications/annrep/030CS/ 2003_Court_Summary.pdf
hitp://www.supremecourt.ohio. gov/Publications/amurep/O2OCS/ COMPLETE-OCS.pdf

A tabular report of the number of foreclosure cases resolved by default judgment in Ohio is
attached as Exhibit D.
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As noted both in the Briefs and during argument, there is a copy of the Note in the record
in this case that bears a blank indorsement, making it bearer paper, and thus enforceable by its
holder, including Freddie Mac. Notice of Filing of Note; R.C. 1303.31(A)(1). However, the
copy of the Note with the blank indorsement was not authenticated as required by Rule 56, and
thus could not be the basis of a summary judgment in favor of Freddie Mac. Instead, the only
admissible copy of the Note in this case was one that was not indorsed. Because of the
limitations of the record, Freddie Mac had to rely on its possession of the Note and the post-
filing Assignment of the Note and Mortgage to defend the summary judgment rendered in its
favor.

Prior to the Opinion, that was of no moment because both the plurality in Suster and the
majority of the appellate districts (including the Second District) permitted any defect in standing
to be cured. The Court, of course, has now made clear that is not the law, and that a plaintiff’s
failure to have standing as of the time of filing requires dismissal of the case without prejudice.

But the application of that rule to this case in its current posture presents a series of
uncertainties. The Schwartzwalds did not obtain a stay pending this appeal. During the
pendency of the appeal before the Second District and this Court, the property has since soldtoa
third party. R.C.2329.45, the statute meant to address situations in which a judgment has been
reversed, does not expressly address what happens when the reversal results only in a dismissal
without prejudice.

In these circumstances, Freddie Mac respectfully suggests that affording it the
opportunity to show that it did in fact have standing as of the date of the Complaint would
obviate a number of questions, including how R.C. 2329.45 applies to a dismissal of a case
without prejudice. This is particularly appropriate where there are materials in the record

suggesting that Freddie Mac could prove standing, and its conduct was consistent with the law
-10-



that was then in effect in the Second Appellate District. Accordingly, Freddie Mac respectfully
requests that the Court remand this case to the common pleas court, and order that if Freddie
Mac cannot show that it had standing at the time of filing its complaint, that the case would then

be dismissed without prejudice.

IV. CONCLUSION

For the past ten years, foreclosure actions constituted a significant portion of the Ohio
common pleas court docket, and appeals of those decisions (including to this Court) are legion.
The lack of clarity of the language in the Opinion invites dissatisfied defendants to challenge
literally hundreds of thousands of judgments already rendered in this state. Clarifying the
language in the Opinion would bring guidance to parties and the lower courts. If the Court really
did mean to hold that a lack of the plaintiff’s standing deprives a common pleas court of subject
matter jurisdiction, then that rule should be applied prospectively only. In any event, Freddie
Mac should be afforded the opportunity to show that it in fact met the requirements of the rule

announced in the Opinion.

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served upon the following via

regular, U.S. Mail, on this 13th day of November, 2012:

Andrew M. Engel
7071 Corporate Way, Suite 201
Centerville, Ohio 45459

Christina M. Janice

Paul E. Zindle

Community Legal Aid Services, Inc.
50 South Main Street, Suite 800
Akron, Ohio 44308

Noel M. Morgan

Legal Aid Society of Southwest Ohio, LLC
715 East Ninth Street, Suite 500
Cincinnati, Ohio 45202

Linda Cook

Ohio Poverty Law Center, LLC
555 Buttles Avenue

Columbus, Ohio 43215

718309.4

Julie K. Robie

Legal Aid Society of Cleveland
1223 West 6th Street
Cleveland, Ohio 44113

Bruce M. Broyles

5815 Market Street
Suite 2

Boardman, Ohio 44512

Andrew D. Neuhauser

Advocates for Basic Legal Equality, Inc.
525 Jefferson Avenue

Toledo, Ohio 43604

Py I B
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In the Delaware County Court of Common Pleas

Defendant’s Motion to Vacate

Now comes defendant Brian S. Bayless, requesting that this Court vacate its December
11, 2008 entry granting US BANK’s (Plaintiff’s) motion for summary judgment against

defendant. The case is void ab initio on the basis of the Ohio Supreme Coust’s unAnimous

holding in Fed. Home Loan Mige. Corp. v. Schwartzwald 2012-Ohio-3017.

Respectfully submitted,

| /;ijm_%
=7 T

Brian S. Bayless

1630 Park Place Drive
Westerville, Ohio 43081
Defendant Pro Se
740.274.5450
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Memorandam in Suppori
Introduction

On February 28, 2008, U.S. Bank National Association as Trustee for SASCO Pass-
Through Certificates Series 2005 RF-4 (hereafter US BANK) filed a lawsuit against defendant to
recover the balance due on a promissory note and to foreclose on a mortgage. Since that time,

years of litigation ensued, including motions for relief from judgment in accordance with Civ. R.

 60(B). However, this does not alter or change the overriding fact that this court did not have

jurisdiction to hear this matter on February 28, 2008 when the Plaintiff US BANK filed the
foreclosure case, or at any point thereafter, since the plaintiff, of its own admission, had not first

been assigned the mortgage in question prior to the filing of the complaint,

I Pertinent Facts

1. On February 28, 2008, Plaintiff filed a foreclosure case against defendant.

7. As of February 28, 2008, Plaintiff had not been assigned the note and/or
mortgage in question from whomever was the pre{ficus holder.

3. On May 30, 2008, plaintiff filed a notice of assignment of mortgage, which
shows that the note and accompanying mortgage were not allegedly formally
transferred to Plaintiff until April 1, 2008, fully 32 days after the complaint
was filed. (Exhibit A)

4. The recording of this purported assignment of the note and mortgage in
question was completed in Delaware County on April 14, 2008, 45 days after
the complaint was filed.

5. On December 11, 2008, the Court granted Summary J udgment to Plaintiff and

then entered a decree of foreclosure against Defendant.

Defendant’s Motion to Vacate tha Decsmber 11, 2008 Judgment Entry - 2
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il Law and ment

In a recently decided case in the Ohio Supreme Coutt, Fed. Home Loan Mige. Corp. v.
Schwartzwald 2012-Ohio-5017 (Exhibit “B”), the bank brought a foreclosure action against the
Schwartzwald’s prior to obtaining the assignment of morigage securing the loan, Defendants
argued and maintained that plaintiff lacked standing ’m‘ bring the suit (as did defendant in the
present case) because the assignment of the mortgage and subsequent recording confirming that
assignment had not occurred prior to the initiation of the suit. Plaintiff Federal Home Loan was
only formally assigned the morigage after the foreclosure complaint was filed. However, the
trial court entered summary judgment against defendant and the Second District Court of
Appeals affirmed.

The Supreme Court, however, on October 31, 2012, reversed the rulings of the trial and
appellate courts, and confirmed that standing is a jurisdictional question that must be satisfied to

bring a forectosure lawsuit:
“We recognized that standingis a jurisdictional requirement in State ex rel. Dallman
v, Frank Cty. Court of Common Pleas (1973), 35 Ohio 8T. 2d 176, and we stated: ‘It
is an elementary concept of law that a party Yacks standing fo invoke the jurisdiction

of the court unless he has, in an individual or representative capacity, some real
interest in the subject matter of the action.”” (Emphasis was added by the Court).

(Schwartzwald at paragraph 22)
The court further stated:

“Recause standing to sue is required to inveke the jurisdiction of the common pleas
court, ‘standing is to be determined as of the commencement of suit.””

(Id. at paragraph 24)

“Invoking the jurisdiction of the court, thus depends upon the state of things at the
fime the action is brought, and not after.”

(Id. at paragraph 25)

Defendant’ s Motion to Vacate the Decenbaer 11, 2008 Judgment Entry - 3
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The Supreme Court then reversed the trial and appellate courts, concluding:

“The lack of standing at the commencement. of a foreclosure action requires
dismissal of the complaint.”

(Id. at paragraph 40)

In the present case, it is an indisputable fact based upon US BANK’s own admission that
it had not acquired the note and/or the assignment of mortgage at the time of the filing of the
foreclosure action against the Defendant. The aforementioned May 30, 2008 entry filed by
plaintiff confirms that US Bank attempted to retroactively cure this deficiency nearly a month

after the initiation of the proceedings.

1. Conclusion

In accordance with the findings in Schwartzwald, since US BANK filed to foreclose on
Bayless on February 28, 2008 when it did not have “standing to invoke the jurisdiction of the
court™, it was prohibited from curing this defect through a subsequent assignment of a mortgage
on April 1, 2008.

As a result, this court’s December 11, 2008 decision, granting summary judgment to
plaintiff and subsequent decree of foreclosure is void ab initio, as opposed to merely being

voidable. Accordingly, defendant requests that the December 11, 2008 entry be vacated and the

case otherwise dismissed.

Respectfully submitted,

e
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Al /

Brian S. Bayless

1630 Park Place Drive
Westerville, Ohio 43081
Defendant Pro Se
740.274.5450
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Certificate of Service

I hereby certify that a true and accuréte copy of the foregoing was delivered to the
following via regular US Mail postage prepaid this 7th day of November, 2012,

Terry Posey, Esq.

Seott King, Esq.

10050 Innovation Drive
Suite 400

Dayton, OH 45342

Susanna Lykins, Esq.

120 East 4th Street
Cincinnati, OH 45202

%

Brian S. Bayless
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plaintiff, i ASSIGNMENT OF MORTGAGE AND NHOTE
B
Brian S. Bayless, et al.
Defendants.

Now comes the Plaintiff, u.s. Bank Hational

Association, as Trustee for SASCO Mortgage Pass-Through

Certificates Series 2005-RF4, and hereby gives notice to

the Court and all parties to this action of the filing of

the Assignment of Mortgage and Note, attached hereto as

Exhibit ‘A.7

This Assignment shows that the original

ljender, Wells Fargo Bank, HN.A. successor by merger to Wells

rFargo Home Mortgage, tac. formerly known as Norwest

Mortgage, Inc., has legally assigned its interests in the
note and mortgage that are the subject matter of this
foreclosure action to the plaintiff, U.8. Bank HNational

Association, as Trustee for SASCO Mortgage Pass-Through

certificates Series 2005-RF4. The Assignment of the

Mortgage says, on its face,

that the mortgage is being

assigned “together with the
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Promissory Note.” This
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Assignment is on publle record in this County, having been
recorded with Delaware County Recorder on april 14, 2008 in
official Records Volume 841, page 2813. It is now also on

record with the Delaware County Clerk of Courts.

Carlos S. Rémfirez, Trial Counsel
Ohic Supreme Court Reg. #0067732
LERNER, SAMPSON & ROTHFUSS
ATTORMEYS FOR PLAINTIFF

P.0. Box 5480

Cincinnati, OH 45201-5480
Phone: (513} 241-3100

Fax: {513) 241-40%4
attyemail@lsrlaw.com




CERTIFICATE OF SERVICE

This is to certify that a true and exact copy of the
foregoing has been duly served upon the following by
ordinary U.S. mail, postage prepaid, this 2 g day of May,
2008.

Brian S. Bayless
231 Overtrick Drive
Delaware, OH 43015-3403

Karen L. Bayless
231 Overtrick Drive

Delaware, OH 43015

Christopher D. Betts, Esq.
140 N. Sandusky Street
Delaware, OH 43015

Bgill Purtell, Esqg.
120 Fast Fourth Street, 8th Floor
Cincinnati, OH 45202

e

Carlos %, REmirez
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™ ASSIGNMENT OF MORTGAGE OR Book B41 Pase 2813 - 1814

o KNOW ALL MEN BY THESE PRESENTS, that the undersigned, Wells
Fargo Bank, N.A. shmi Wells Fargoe Home Mortgage, Iae. fka MHorwest
:_T Mortgage, Inc., whose address is 3476 Stateview Bpulevard, Fort
i Mill, SC 29715 Mac# 7801-013, does hereby sell, agsign, transfer
and set over unto U.S. Bank National aspociation, as Trustee for
SASC0 Wortgage Pass-Through certificates Serxiea 2005- R¥4, whose
address is 3476 Stateview Boulevard, Fort Mill, SC 28715 Mach
7801-013, & certain mortgage from Brian S. Bayless, a marrvied
person, Karen L. Bayless his wife signing solely to release her
dowar rights to NHorwest Mortgage, tne. , dated November 10, 1998,
recorded November 12, 1998, in Volume 1053, rage 54Z, in the
office of the Delawars County Recorder, together with the ¥
promissory Note secured theveby and referred to therein; and all
Tums BF money due and to become due thereon, and secured by the

following real estate:

STTUATED YN THE STATE OF OHIO, COUNTY OF DELAWARE, AND IN THE CITY
OF DELAWARE: .

BEING LOT NUMBER SIX. THOUSAND SEVEN HUNDRED SEVENTY.ONE (6771}, INW
LOCUST CURVE HIGHLAND3 gECTION 1, PART 2, AS THE SaME IS WOMBERED
AND DELINEATED UPON THE RECORDED PLAT THEREOP, OF RECORD IN PLAT
CABINET 2, SLIDES 42-42a, RECORDER'S OFFICE, DELAWARE COUNTY,
OHIO.
' PROPERTY ADDRESS: SOORIDILEEST

231 OVERTRICK DRIVE LERKER SAUPEON & ROTHFUSS
DELAWARE, OH 43015  rrycryatt od 45273

TN WITNESS WHEREOF, Wells Fargo Bank, N.A. sbmt Wells Fargo
Home Mortgage, Inc. fka Norwest Mortgage, Inc. has set its hand
this 1*° day of April, 2008.

Wells Fargo Bank, N.A. sbmt
Wells Fargo Home Mortgage, Inc.

‘ #yp of Loan Documentation
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STATE OF SOUTH CAROLINA

88.
COUNTY OF YORK

on April 1, 2008 before me CGeraldine Johnson, Hotary Public,
stats of Scuth Carolina, personally appeared Anita Antonelli, VP
of Loan Decumentation, personally known to me {or proved Lo me on
the basis of satisfactory evidence] to be the person{s) whose
name (8) is/are subscribed to the within instrument and
acknowledged to me that ha/ahe/they executed the same in
nis/her/chelir authorized capacity(ies), and that by
his/her/their gignature(s} on the instrument the pearsonis], O
tha entity upon behalf of which the person{s) acted, execubed
the instrument.

WITNESS my hand and official seal.

OFFICIAL SEAL

Natary Publlic b .
L) Stata of South Carolina MM,- '
e GERALDINE JOHNSCN : -
E Ay Commissina Exires 11572013 Notary Public

N My Commission Expires:

thig instrument was prepared by:

LERNER, SAMPSON & ROTHFUSS |

A Legal professional Association
P.G. Box 5480

Ccincinnati, OH 45201-5480




[Until this opinian appeats in the Ohio Official Reports advance sheets, it may be cited ax
Fed, Home Loan Mige. Corp. v. Sciwm‘tzﬂ’nld, Slip Oplnion No. 2012-Ohlo-5017.1

NOTICE
This slip opinion is subject to formal revision be:fere it is pubhshed in
an advance sheet of the Ohio Official Reports. Readers are requested
0 pmm;ﬁ:y notify the Reporter of Decisions, ‘iupreme Court of th,
65 South Front Street, Columbus, f)hw 43215, of any typﬂg:aphwal or
other formal errors in the opinion, in order that corrections may be

mads before the opinion is published.

. Sui OPmNiON NG, 2012-0810-3017

FeDERAL HOME LOAN MORTGAGE CORPORATION, APPELLEE, v.

_ " SCHWARTZWALD ET AL., APPELLANTS.

{Until this opinion appears in the Ohio Gﬁ‘*’mﬁi Reporis advance sheets,
it may be cited as Fed Home Loan Mige. Corp. v. Schwartzwald, '
Shp aniun No. 2131”-9&119*5&17 }
Forec}asur&w‘fmsdwhana! aspects of s*mdmgwt’)tv R 1 7&4}*Jm‘xsdicrfan
determined as af time of filing suit.
(Nos. 2011-1261 and 201 1~1362-Suhmmed Agril 4, 201 2—Decided
October 31,2012)
AppPEAL from and CERTFIED by the Court of Appeals for Greene Couniy
No. 2010 €A 41, 194 Ohio App.3d 644, 2011 «Ohio-2681."

O'DONNELL, . . .

{1} Duane and Julie Schwartzwald appeal fmxn 4 gudgmant of the
Gecond District Court of Appeals affirming a decree of foreclosure cmﬁmd in
favor of the Federal Home Loan b Mortgage Corporation. In addition, thc appeliate
court certified that its decision in this case conflicts with decisions of the First and
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Bighth Districts on the following issue: “In a mortgage foreclosure action,, the
Jack of standing ot & real party in interet defect an be cured by the assignment of
the mortgage prior to judgment.” '

{*g 2} Federal Home Loan commencad this fcreclwsure action before it
obtained an assignment of the promissory note and mortgage . securing the
Schwartzwalds’ loan. The Schwaﬂzwaiés maintained that Federsl Home Loan

" lacked standing to sue. The trial court granted summary judgment in favor of
Federal Home Loan and cntered a decree of foreclosure. The appellate court
affirmed, holding that }*adesral Home Loan had remed ied its lack of %andmg v.‘wn
it obtained an assignrient from the real party mlmtgrest.

{3} However, standing i¢ required to invoke the jurisdiction of the
common pleas court, and therefore it is determixied’ as of the filing -of the
complaint. Thus, receiving zn assignment of a ‘promissory note and mortgage
from the resl party in interest aubquumt to the filing of an action but prior to the
entry of judgment does not cure a lack, of standing to-file a foreclosure action.

44} Accordingly, the Jmigment of the court of appeai& is reversed, and
Lhe cause is dismissed.

Faets and Provedural History :

{5 I Noveniber 2006, Duane and Julie S»::hwm?wald purchased a
home in Xenia, Ohio, and received a morigage oan from Legacy Marlgage m the
amoun‘t of $251,250, They executed 2 Promissory note and a mortgage grantmg

: Iﬁgacy Mortgage 8 secunt’y interest in the property. Legacy Mm'tgage then
endorsed the pmmxsaary note as paya‘ole to Wells Fargo Bank, W.A., and ﬁsslgned
it the mortgage.

{6} In September 2008, Dtmne Schwartzwald lcsst his job at Barco,
Inc., and the Schwartzwalds moved to Indiana so he could accept 3 new position.
They continued making mnrtgaze payments as they tried to sell the house in
Kenia, but they went into default on January 1, 2009. In March 2(}09 Wells
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Fargo agreed to Yist the property for a short sale, and on April 8, 2009, the
Schwartzwalds entered into a contract to sell it for $259,900, with closmg set for
June 8, 2009, '

{ﬁf (H However, on April. 15, 2009, Federal Hom: Loan Mm*tgage
Corporatmn commencad this fareciosute action, alleging that the Schwatm*alds
had defavlted on their loan and owed $245,085.18 plus interest, costs, and
advances. It aftached a copy of the mortgage identifying the Schwartzwalds as

porrowers and Legacy Mtsrtga;ge as lender, but did not attach & copy of the note,
- ¢laiming that “a copy of [the note] is curreﬁﬂy unavailable.”

8} Julie Schwartgwald, then. contacted Wells Fargo sbout the
foreclosure cotplaint. Shr: testified,’ “ was told that it was ‘standard procedure’
and ‘don’t worry about it’ because we were doing 2 short- sal: ”  The
Schwartzwalds did not answer the complaint. :

{9} On Agpril 24,2009, Federal H@me Loan filed with the courf a copy
of the note sxgned by the Schwartzwalds in favor of Legacy Mortgage. The final

page carries a blank endorsement by Wells Fargo placed above the mdﬁrsammt
»b'{ Legacy Mortgage payable Wells Fargo,

{9 10} On May 15, 2009, Wells Rargo asmgﬂed the rote and mortgage to

Federal Home Loan, and Federal Home Loan filed with the court & copy of the
| assignment on June 17, 2009 ¥t then moved f{}r a- default 3udgment and a
. gummary judgmcng ‘ot the trial court dtscovared that Federal Home Loan had

failed to establish a chain of tide because no assignment. of the mortgage from

Legacy Moﬂgaga 10 Wells Fargo appeared in me record.

{4 11} During this time, evea ﬂmugh it had assigned its interest in the
note and morigage to Federal Home Toan, Wells Fargo continued discussing a
short sale of the pmiserfy with the Schwartzwalds, but delays in this process
eventoally caused the Sﬁw‘lwaxﬁwak!ﬁ tuyer to reseind the offer. On December
14, 2009, the trial court granted the Schwartzwalds leave to file an answer. That

1%
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same day, Federal Homie Loan filed with the court a copy of the sssignmént of the
mnrtgage from Legacy Mortgage to Wells Fargo dated November 27, 2006.

{9 12} Federal- Home Loan again meved for summery judgment,
sunpomng the mouen with me affidavit of Herman John Kennerty, vice president

oi' Tgan dmuﬁenwhon for Welis Fargo as semcmg agent for Fe:derai Home Loan,

who averred that the ’%c,hwmwalds were in default and who authenticated the .
note and morigage as well as the asmgnmem of the note and morigage from Wells -
Fargo. Subsequently, F edemi Home Loan filed copics of the notarized
assignments from Legacy & Mﬂﬁgﬁgﬁ 1o Wells Fargo ‘.md from Wells Fargn o .
Federal Home Loan.

{f] 13} The Schwartzwalds also moved for summary juo‘.gment asserting
fhat Federal Home Loan lacked standing to fareclose on their property.

{9 14} The trial court entered smrmmry JLdgmmt for Federal Home Lo.m,
finding that the Schwartzwalds had defaulted on the note, and it msicred the
equity of mdmptxon foreclosed end the property sold. Federal Home Loan
purchased the pmper‘y at a sheriff’s sale,

' {415} On appeal, the Second District Court of Appeals afﬁnned and held
that Federal Home Loan had. estabhsh&d its right to enforce the promissory note
g5 a nonholder in possession, because assignmient of the morigage gffected 2
‘mmsfet of the note it sac,ured The court further explained that sumdmg is mot a
jurisdictional pter“qmslte and that a lack of standing may be. cured by subsumtmg
. the real party in interest for an crng:mﬁl party pussuant to Civ.R. 17(A) Thus, th
court concluded that althaugh Rederal Home Loan lacked standing at the time #t
commenced the foreclosure.action, it cured that defect by the asmgnmmt of the
morigage and transfer of the note ptior to entry of Judgmemt
{4 16} The court of appeals certified that its” decision wnﬂmted with
Wells Fargo ‘Banik, N.A. v. Byrd, 178 Ohm Aﬁp 3d 285, 2008-Ohio-4603, 897
N.E.2d 722 (Ist Dist), g 1§-16 Emz?c af New Yark V.. Gindele, 1st Dist. No. C-
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090251, 2010-Ohic-542, § 3-4; and W%Hs F&ga Bank, N.A. v Jordan, 8th Dist.
‘No. 91675, 2009-Ohio-1092, q21, cases that held that a lack of standing cannot
"be cured by substituting the real party in interest for an originel party pursuant to
Civ.B. 17(A} We aceopted the ccmﬁmt amd the Sﬂhwarizwalds’ discretionary
| appeal on the samé issue. .
_Arguments on Appeal )
17} The Sehwartzwalds explain that the essential asp»et of standing is
injary to a Yegally protected right and claim that Federal Home Loan had not beeri
injured by their default at the time it commenced this foreclosure action, because
it had not obtamed the note and mortgage until after it filed the complaint.
Relying on federal c.aselawg they maintain that scandmg is determined as of the
fime the action is brought, so that _subsequent events do not cure a lack of
. standing. They further urge; that alﬂmugh the requirement of a real party in
intérsm can be waived, that requiremerit cannot be equated with the requirernent
ef standing. . - .
{18y Fedesfal Home- LD&H. asserts that pursuant to R.C. 130331, it 1&
“person entitled to enforce the aote” because it is “Is] nonholder i in possession of
the instrument who has the rights of & holder” by virtue of the negqmtmn of the
note from Legacy 1o Wells Fargo gnd the assignment from Wélls Fai‘go Further,
it maintains that R.C. 130331 defines only which party is entitled to enforce a -
nete and that the failure o be g real party in interest at the commencement of suit
can be cured pursuant to CivR. 17(A) by the assignment of the mortgage and
note, Xt also contends. that -the Jjurisdictional requirement of justiciability is
satisfiad if the allegations of the complaint establish that the plaintiff has standing
to present a justiciable controversy and that even if it is determined that those
allegations were in fact false, the mattr:r remains justiciable so long as the piamiﬁ'
subsequently obtains the right 10 foreclose prior to- judgment, On this basns it

largues that because “the (}hm Ccmstl‘utmn bestows general {and not hzmtcd)
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jurisdiction on a&umcn pleas courts, wm&xén ple:'zs. courts bavé ‘jurisdiction’ to
bear disputes, even if the named pi&mtaﬁ’ was 1ot the, wrmct person to invoke it”
Thus, it concedes that the record in this case does not establish that it was 2
person entitled © enfcm; thye note as of the date the complaint was filed, but it |
maintains that it “prc;%*ed that it was such a person prior to judgment.”

£ 19} Acccrdingly, the question presented is whether a lack of standing
. at the commencement of a foreclosure action filed irg a ‘msn pleas court may
be cured by obtaining an assignment of a note and morigage sufficient to establish
standing prior to the amry of ;udgmeﬂt
' Law Eﬁd .&nalym

' Standing to Ste

4 2!}} The th mestntuum pmwdes in Amcle IV, Section 4(3} “The
courts of common pleas and dmsmns thereof %:haﬁ have such original jurisdiction
over all justiciable matters and such powers of review of pmce@dmgs of
administrative officers and ag.encies‘ as may be ﬁrcfviééd by law.” (Emphasis
added.) ' S

{21} In Cleveland v. Shaker His., 30 Ohio $t.3d 49, 51, 507 NEE. 2d 323
(1987), we stated:

« ‘Whether a party has a sufficient stake in an otherwisé
jnsﬁciabla‘ controversy {0 obtein judicial resolution of :thgt
controversy is what has traditionally been referred to as the
question of standing to sue, Where the party does not tely on any
specific statute authorizing tnvocation of the judicial process, the
question of stzmdmg depends on whéther ‘the party has allegﬁd

*¥Fg “persanal smke in the outcome of the controversy.” "
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Id, guioting Middleiown v. Ferguson, 25 Ohic St3d 71, 75, 495 N.E2d 380
(1986), quoting Sierva Club v. Morton, : 405 U.S. 727, 731732, 92'S.Ct. 1361, 31
LEd2d 636 (19’?2) quoting Baker v. Carr, 369 U.S. 186, 204, 82 S.Ct. 69} 7
L.Ed.2d 663 (19’72}* Similarly, thie Umtei{ States Supreme Court observed i
Steel Co. v. Citizens for a Better Envirorment, 5-23 11.8. 83, iﬁQ, 118 8.Ct. 1003,
140 LEd2d 210 (1'5998);' : that “{sjtanding to slrucs: i§ -part of the 'cvomn.mn
_ understanding of ‘what it takes to meke-a justiciable case.” P ‘
{§223 We recognized that standing is @ “}unsd:ctmnal requirement” in
Stare ex rel. Baiiman v. Franklin Cty. Cesz‘ af Common Pleas, 35 Ohio St. 2d
176, 179, 98 N.E24d 515 (1973), and we stated: “It is an clementary concept of
Iaw that a party lacks standing fo invoke the ﬁfmdzman of the court unless he has,
in an individual or repfes&ntauva capacity, some real interest in the subjaf:t matter
of the action.” (Emphws added) See also New Boston Coke Corp. v. Tyler, 32
Ohio St.3d 216, 218, 51" N.E2d 302 (1987) (“the issue of standing, inasmuch as
it is jurisdictional in n&tum, miay be raised at any time during the pendz:ucy of the -
proceedings”™); Steinglass & Scarselli, The Ohio State Constitution: A Reference
Guide 180 (2004) (nming' that the jurisdiction of the common pleas court is
fimited to jushcmbie matters). ' .
" 23} And tecently, in Kincaid v, Evie Ins. Co., 128 Ohio St3d 322,
2010-Ohio-6036, 944 N.E2d 207, we afﬁrmed the dismisss! of a eamplamt for
“lack of standing when it had been ﬁle:d before the claimant had suffered Bty
injury. There, Kincaid assertsd claims that his insurer had brcached_ the insurance ‘
contract by failing to pay expenscs covered by the policy; however, he had never
presented a claim for reimbursement o the insurer. We concluded that chald
lacked standing 1o assert ths cause of action, explaining, “Until Brie refuses to pay
3, claim for a loss, chatd has suffered no actual darages for breach of contract,

the parties do not have adverse legal interests, and there is no Justlmab'i&
controversy.” Id at§ 13.
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ﬂ 24} Becausze standmg to sue is resuired to invoke the jurisdictién of the
commen pleas court, “standing is to be determined as of the commencement of
suit” Lyjan v, Defaﬁders of Wildlife, 564 U.S. 555, 570-571, 112 5.Ct. 2130, 119
L.Ed2d 351 (1992), . 5; see also Friends of the Earth, Inc. v. Laidiaw
'Eﬁvfmnmemai Servs. (TOC), 5230 3. 16’? 1313 120 8.Ct. 693, 145 LEd?;d 610
(2000); Nova Health Sys. v Gana’y 416 F3d 114‘9 1154-1155 (10th Cir2005);
Focus on the Family v. Pinellas Suncaasz Tmnsxf Auth,, 344 F.3d 1263, 1275
(1 1th Cir. 2&’03) Perry v. Arlington His., 186 F.3d 826, 830 (7th Cu: 1699); Carr
v. Alfa Verde Industries, Inc., 931 F.2d 1055, 1061 (5th Cir.1991). -
{4 25} Furthe, invoking the 3unsdmw:m of the court “dcpendb on the state .
of things at the time of the action brought,” Mullan v. Torrance, 22U 8. 537,539,
6 L.Ed. 154 (1 8743 and the Supreme Court has observed that “[tJhe stafe of
things and the originally alleged state of things are wnot SYNONYITIOUS;
d%monsmmﬁn that the original allegat\ons were false will defeat Junsdxcmn
!{askwell Internati. Carp v. Upited States, 549 U.8. 457, 473, 127 8.CL 1397,
167 L.Ed.2d 190 (2007, .
£4] 26} Thus, © i_p]cst-ﬁlmg events that supply 3tandmg that did not exist
_on filing may be dxsrﬁga:de& dmymg standing despite a showing of sufficient
) pwsent njury c,aused by the, challmged acts and cﬁpa’olv of judicial redress. P 13A
Wright, Miller & Cooper, Federal Practwe and Procédure 9, Section 3531
(2008); see Grupo Dataflux v. Atlas Global Graup, L.P., 541 U8, 567, 575, 124
5.Ct. 1920, 158 LEdZd 866 (2{}34), quctmg Carerpsliﬂr Inc. v. Lewis, 519 Us.
61, 75, 117 8.Ct. 467, 136 L.Ed2d 437 (rejecting acglmant that *. “finality,
: eﬁ“‘mzamy, and judicial econgmy’ » can justify suspcnswn of the tune-of filing .
rule), Utah Assn. af Counties v. Bush, 455 F3d 1094, 1101, end fn. 6 (10th

(ir.2006) (a piamtﬁ r:,axmot rely -on injuries Gccumng after the ﬁlmg of the
complaint to establish stending}. '
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{% 27} This principle accords wzth decisions from other states holding that
standing is detexmmai as of the filing thé complaint See, .8 Deutsche Bank
Natl. Trust v. B‘mmbaugh 2012 OK 3, 270 P 3d 151, 7 11 (“If Deutsche Bank
became a person entitled to enibrce ‘the. note as either a holder or nonholder in
possession who has the rights of a holder affer the f{:reciawe getion was filed,
then the case may be dismissed without prejudice * * wr [emp?mm added]); US.
Bank Natl, Assn. v. Kimbail, 190 Vt. 210, 2011 VT 81, 27 A3d 1087, 14 (U.S.

Bank was required 10 show that af the Hme the complaint wos filed it passassed '

the original note either rnade payable to bearer with a blank endorsement or made
payablfs to order with. an- cndorsmmt spcclﬁcaﬂy to U.S. Bank” [emphasis

dde:d}) Mige. Electronic Regrstmmn &s Im: v Sazma’ers, 2010 ME 79,2 A.3d
287, 9 15 (“Without possession of or sny mwrest in the note, MERS lacked
standing to institwte foreclosure pmcesedings ahd could not inrvoke the jurisdiction
. of our trial courts” {emphasis addedj), BME Resxdmtlal Properties, LLC. v
Miller, 303.Conn. 224, 225, 232,32 A3d 309 (2011), quoting Hiland v. ves, 2&
Conn.Supp. 243 245, 257 A.2d 822 (1966) (expiﬁxmﬁg that ‘[s}tandmg is the
legal right to set judicial mactnﬁery in motion’ ® and holding that the pl&mnﬁ‘ had
standing because it proved- ownership of the note and mortgaﬂe at the time it
commenced foreclosure action); MeLean v, JP Morgan Chiase Bank Natl. Assn.,
79 So0.3d 170, 173 (Fla.App- 2012} (“the plaintiff must prove, that it had standmg
to foreclose when the complamt was filed™; see also Burley v. Douglas, 26 80.3d
1013, 1019 (M&Bﬁ 2009%, quwtmg Lujan v. Defenders of Wildlife, 504 US. 555,
571, 112 8.Ct. 2130, 119 LEd.2d 351 (1992), fo. 5 (° “gtanding is o be

deturmmed as of the comencememt of suit’ 7); Ini.re 2007 Administration of

" Appropriations of Water of the Niobrara, 278 Neb. 137, 145, 768 N.W2d 420

(2(}09) (“only a party that has standmg may mvoke the _;umsdmtmn of a court of
wibunal. And the junior appropristors did not lose standing if they possessed it
uuder the facts mas’ang when they wmmsncyed the Liti ganon” [footnote omitted]).
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{28} Here, Federal Home Loan ooncedes that there is o evudence that it
had suffered dny injury at the time 1t ccmmemed thig foreclosurs action. Tlms,
bwausa it failed o establish an interest in the note or mortgage at the time it filed
suit, it had 1o standing to invoke the jurisdiction of the common pleas {:uurt

T}ie ReabParzy- in-Interest Rule
i 49} The gourt of appeals and Fadersl Home Loan relied on the
plusality opinion in Stafe ax rel. Jones v. Suster, 84 Ohio 8t.34 79, 77, ?0% NE2d
If}i}.’l (1998), which suggested that “{t}ha lack of standmg may be cured by
substituting the proper party so that a court. otherwise having subject matter
jurisdiction may proceed to ad_;udmam the matter. Civ.R. 17.7 However, four
justices declined to join that poman of the OPmmn,, and thersfore it is not'a
holding of this court. See Ohio Cﬁnsm'u‘tmn, Agticle TV, Section Ay A
majority of the supreme court shall.be necesssry ] constitute & quorum or
render a judgment”).

030} At mmman law, all sctions had to be brougit in the name of the

person holding legal title to the right asser’sed and mdw:dualb possessing only -

equitable or bmcfimal interests could not sue m their own ngbt. See generally
Clark & Hutchins, The Real Party i Interest, 34 Yale LJ. 259 (1995) A
Wright, Miner & Kam:, Fe&ml Pmcfwe and Pmcea‘ure, Section 1541 (2010).
However, the practice in e,cgu;ty relaxed thxs requirement, and states later
abrogated the cofmmon-law rules and adapt@d “rules that permitted any real party
n interest’ to -Bnng suit” Sprint Communications Co LPv APCC Servs., Inc.,
554 U.8. 269, 279, 128 8.Ct. 2531, 171 L.Ed 2d 424 (2008).

{4/ 31} In Ohio, CivR. 17{A) govetns the pm:;eduml requirement that a

complaint be brought in the name of the eal party in interest and provides:

‘“vury action shall be vmsecuted in the name of the reel

party in interest. An ,execumr, aﬁmxms’craior, guardum, bailee,

18
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trustes of an express trust, 2 party with whom or in whose name a
c-mmt has been madf: for the bimeﬁt of another, or a party. '
ﬁi’lﬁlﬂmﬁd by statute may sue in i:us name as such repreaexztatwe‘
withowt gmnmg wﬁh him the party for whose benefit the action is
prought. Wheri & , stafute of this state so provides, an action for the
use or benefit of snother shall be brought in the name of this state.
No action shall be dismissed on the gmund that it is not prosceuted
in the name of the real party in interest until & reasonable time has
been allowed after gbjection fur ratification of commencerment of
the action byﬂ or jomdcr or substimtmn of, the real party in interest.
Such ratification, jomden or subsututmn shall have the same effect

as if the action had bccn commenced in the; name of ths teal party
.in interest, ’

{932} Considering CivR. 17(A) in'Shealy v. Campbell, 20 Ohio $t.3d 23,
2425, 485 N.E.2d 701 (193’5}? we observed:

The purpose behind thu veal party in interestTule is ¥ ¥ *
to elmbie the defendant to avt,tl himself of evidence and dafeﬁsns'
that the defendant has agamst the real party in- interest, and to
assure him finality of the ;udgment, and that he will be protected
apainst another suit brought by tha real party at mter“xt on the
same matter.” C‘eicmese Corp. of Amerwa v. John (,Eari In&uﬂries
(5 Cir.1954), 214 F.2d 551, $56." [In re Highland Holiday
Subdivision (1971}, 27 Ohio App.2d 237] 7240 (273 NE2d 9031

(933} As the Supreme Court explained in Lincoln Property Co. v. Rocke,
546 U.S. 81, 90, 126 5.Ct. 606, 163 LEA24 415 (2005), the real-party-in-intcrest

11
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Tule concerns only proper party joinder. CivR 17(A).does not address @t&ndmg
rather, the pomt of the rule is that “suits by representative plaintiffs on behalf of
the real parhm in interest are the exceptmn rather than the rule and should Ofﬂy be
“allowed when the réal parties in interest ate identifiable and the res Judicata seope
of the judgment can be _effectively (iﬂterrmneﬂ » Consumer Fedn. of Am. v
Up}ahn Co., 346 A 2d 725, 129 (D.C. 19’?5} {wnstmmg analogous District of
Columbia rule). o
{% 34} Thus, the Third and the Nmth Clﬂﬁlﬁb have rejected the n«aﬁm that
Fs.d R.Civ.P. 17(a), on which Cw R, 1?(&) is based allows a party vmh no -
personal ﬁmke in 3 controversy to file a claim on behalf of & third pa?ty, obtain the
cause of action by assignment, and then have the assignment relate back to
commencement of the action, stating:

“Rule 17(3} dses not apply to a situation where a party with

sno cause of action files a tawstit to toll the statite of Hmitations

and later obtains a cause of action through agslgnment Rule 17(a)

is the codification of the salutary principle that an action should

not be forfeited because of an honest mistake; it is not a provision
1o be distorted tiy parties to circumvert the limftations penod ”

Gardner v. Stafe Farm Fire & Cas. Co., 544 ¥.3d 553, 563 (3d Cir.2008), quoting
Uhited States ex rel. Wulffv. CMA, Inc: 890 F.2d 1070, 1075 (9th Cir.1989).

{4] 35} The Sixth Circuit Caurt of A;:zpeala declsmn tn Zirich Ins. Co. v.
Logitrans, Inc., 297 F.3d 578 (6th Cir.20072), illustrates this point. Ini that case, 2
fire at a warehouse destroyed property msured by American Guarantee, which,
paid out & claimi for damages, However, another msu:smca company, Zurich

“Switzerland, filed -& a complaint claiming to be -the msure:ci’s submgﬁe,
notvmhsta::_xdmg the fact that Zunch Switzerland had neither issued an mm’ance

12
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policy nor-paid out any mcmey to the mﬁured The defendants moveéd to dismiss
for lack of standing, and Turich 8wmz:€r§and sought to substifute Aserican
Guarantee 23 the real ‘party in interest pursuant to Fed.R.Civ.P. 17(a). The chstnvt '
court dismissed thc: action, .
{436} The Sixth Clrcmt Court of Appaals acknowledgad that the statute
of limitations would bar- American Cmarsntee: s claim gn!ms Fed R.CivP. 17(a)
allowed it t© bva substitated for Zarich ‘%wfcz.ﬁﬂand However, the court
dlsnﬁguxsﬁed behveen the raquxremmt of standing and the ﬂbjex,tmn that the
-plaintiff is not the real part? ‘in interest, and it held that because “Zurich American .
admittediy has not suﬁered m;uw in fact by the defeﬁdants, it had no standing to
bring this action ami no stariding to make 8 motion to substitute the real party in
interest.” Id. . . _
§1§ 37} Other caurts have also datarmmﬁd that a plainﬁﬁ' caninot rely on'
procedural Tales szmﬂar % Cw.R 17(A) w cm:u a Yack of standing st the
commencement of Ltigation. Da-vz‘s v. Yageo Corp., 481 F.3d 661, 678 {(5th
" Cir2007) (“whether ot not D was the r&:al«parbvamnm, it does not have
standing, and it cannot cure its standmg problem through an invocation of
Fed R.Civ.P. 17(a)"); Clark v. Trailiner Corp., 247 F.3d 388 (10th Cir.2000)
{table}, opinion reported st 2000 WL 1694299 (nm.mg that the plaintiff cannot
“retroactively become the real~ m-mte:rcst” in order to cure a lack of
standing at the filing of the comp: laint {f:mphasis s,w]}, aceord State v. Property
2018 Rainbow Drive, 740 So.2d 1025, 1027=1028 (mwa?} (m;ecung the
argument that a 1ack of standing can be cured after ﬁ{mg of the complaint);
Consumer -Fedn. of Am. v. Upjohn Co., 346 A.2d 725, 729 (D.C.App. 1975)
(explaining that dismissal for lack of standing is consistent with D.C.
Supar Cul Civ.R. W{a)), see also McLean v. JP Margmi Chase Bank Natl. Assn.,
?9 #0.3d 170, 173 {Fla. App.2012) {“a party is not permxmsd o est&bhsh the rxght

T
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to maintain an action fetmécﬁvéﬁy‘hy acquiring‘gtandihg to file a lawsuit after the
fact™). ' ' , '

{4 38} We agrée with the rc:ééuning and analysis presented in these cases.
Standing i3 requm‘:d to invoke the jurisdiction of the common pleas court.
Pursaant fo Civ EL 82, the Rules of Civil Procedure do not extend the Jurisdiction
of the courts of this state, and 4 commen pleas court cannot substitite a real party
i irterest for another 'paﬁ‘y i no pmy with standmg has invoked its jurisdiction.
ir1 the first mstanee . .

h 393 Ametdmgly, a litigant canpot pm'buaﬁt w Civ.R. ﬂ{A-) ':mr? the

lack of standing after cammcnccment of the dction by obtaining an interest in the
subject of the litigation and subsntutmg itself as the real party in interest.
' Effect of Lack of Standing on Fareciaswe Actions -

Ll 46} The lack of stending at the commencement of a fﬁmalasm: ar;tmn
reguires dxsrmssal of the cnmplamt, however, that dismissal is not an adjudication
on the merits and is therefore withont prejudice. See State ex rel. Coles v,
Granville, 116 Ohio St.3d 23}, 2007-Ohio-6057, 877 N.E.2d 968, 1 51. Because
there has besn no adjudication on the underlying indebtedness, our dismissal has
no effect on the underlying duties, rights, or obligations of the partiés.

i‘:unc!usmn

- 41} Tt is fundamental that a party commencing litigation must have,
standing to sue in order 10 pressnt a Jumcxahle controversy and ‘invoke the -
jurisdiction of the- common pleas court. Civ.R. 17(A) does not change this
principle, and a lack of standing - ut the outset. of litigation cannot be cured by
"receipt of an assxgnment of the c!an:n or by. substitution of the real party in

nterest. ‘
{¥] 42} Here, it is undmpmd that Federal Home Loan did not have

standing at the time it g@mmmwd thig foreclosure action, and therefors it failed

14
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to invoke the jurisdiction of the court of admrﬁcn pieas 'ﬁccor&iﬁgly, the
judgment of the court of appeals is . reversed, and the cause is dismissed.

Judgment reversed

and cause dismissed.

O*CONNOR, CJ aﬁd szmi, me«:m STRMT(}N LAnNZINGER, CUFP,
and MCGF“ BROWN, JJ., concur.

’mmﬁpsan Hine, LLP., Scott A. King, and Terry W. Posey Jr., for
appelies. | : : '

Andrew M. Engle, for ag:ipeﬁams _

Bmc% M. Broyles, irging reversal. for amici guraa Homeowners of the
State of Chio and G}uefrauddasu_ﬂe blogspet com. o ‘

Advocates for Basic Legal Equahty e, and Andrew D, Neuhauser;
Legal Ald Society- of Utwc‘xaﬁé and - Julie K. Robie; Legal Ald Society of
Southwest Ohio, L.L. C., and Noel M. Morgary; Community Legal Aid Scmces,
Inc., Christina M. Janice, and Paul E. Zindle; and Ohio P‘cwerty Law Center and
Linda Cook, urging reversal for axmm curiae Advocates for Basic Legal Equality,
Inc., Legal Aid ’:}0016‘(‘57 “of Cleveland, Legal Aid Socicty of Southwest Ohio,
LL.C., Commumity Lagai Aid Services, Inc., Ohio Poverty Law Center, Legs!
Ald Society of Cotumbus, Scuﬂ:eastam Ghm Legal Services,’ Legal Aid of
‘Weste“n Ofne, ami Pro Seniors, Inc. ‘
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"CLERK OF COURT
SUPREME COURT OF OHIO

Federal Home Loan Mortgage Corp. Case No. 2011-1201

v. JUDGMENT ENTRY
APPEAL FROM THE

Duane Schwartzwald et al.
’ ‘ COURT GF APPEALS

A e N NN
RAAA S AN S A

This cause, here on appeal from the Court of Appeals for Greene County, was
considered in the manner prescribed by law. On consideration thereof, the judgment of
the court of appeals is reversed and the cause is dismissed consistent with the opinion

rendered herein.

It is further ordered that a mandate be sent to the Court of Common Pleas for
Greene County to carry this judgment into execution and that a copy of this entry be
certified to the Clerk of the Court of Appeals for Greene County for entry.

{Greene County Court of Appeals; No. 201{}(3"—;141)

Maureen O’ Connor
Chief Justice
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DEUTSCHE BANK NATL. TRUST CO. CASENQ.: 08 CVE 091219

Plaintiff, JUDGE: KRUEGER
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ROBERT SLAYTON, et al.
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Defendants.
DEFENDANT’S MOTION TO VACATE
by and through his undersigned

Now comes Defendant, Robert Slayton (“Defendant™),

counsel, and for his motion to vacate this Court's August 26, 2010 judgment entry granting

Plaintiff Deutsche Bank National Trust Co’s (“Plaintiff”) motion for summary judgment on the

basis of the Supreme Court’s October 31, 2012 holding in Federal Home Loan Mortgage

Corporation v. Schwartzwald, 2012-Ohio-5017,
Respectfully submitted,

MILLS, MILLS, FIELY & LUCAS, LLC

/s/ John Sherrod
JOHN SHERROD (0078598)
503 South Front Street, Ste. 240
Columbus, Ohio 43215
614.754.7Q076
330.336.7956 fax

’|shearr0d@.mmﬂ1aw.com

Counsel for Defendant

AR

Q0064968665
KMOMS



Memeorandnm In Support

Introductory Statement

As an initial matter, Defendant freely acknowledges that Plaintiff filed this lawsuit in 2008,
and much litigation has since ensued, including an appeal and motion for relief from judgfment
pursuant to Civ. R. 60(B). This does not, however, change the fact that the Court did not have
jurisdiction to hear this matter on September 10, 2008, ihe date Plaintiff filed the foreclosure
complaint, or at any point thereafter, without Plaintiff having first been assigned the mortgage in

question.

1. Relevant Factual Background

1. On September 10, 2008, Plaintiff filed the foreclosure complaint in this action.

3. As of September 10, 2008, the mortgage at issue had not been assigned from whoever the
previous holder/owner was, to Plaintiff herein.

3. On August 2, 2010, Plaintiff filed a notice of assignment of mortgage, which attached a
copy of a recorded assignment of Defendant’s mortgage to Plaintiff, (“The Assignment,”
attached hereto as Exh. “A”).

4. Plaintiff recorded the Assignment on September 18, 2008, or eight days after the filing of
the foreclosure lawsuit.

5. On August 26, 2010, the Court granted Plaintiff’s motion for summary judgment and
entered a decree of foreclosure against Defendant.

II. Law and Argument

In Federal Home Loan Morigage Corporation v. Schwarzwald, et al., a case recently decided

by the Supreme Court, plaintiff bank brought a foreclosure lawsuit before it obtained an



assignment of the mortgage securing defendant homeowners’ loan, Defendants maintained tht
plaintiff lacked standing to suc (much as Defendant previously contended in this case) because
the assignment of mortgage had not been recorded prior to the filing of the lawsuit. Plaintiff was
assigned the mortgage via formal assignment, as here, only after the filing of the lawsuit. The
tria] court entered summary judgment in favor of plaintff, and the Second District Court of
Appeals affirmed.

The Supreme Court reversed, holding that standing is a jurisdictional requirement that must
he satisfied to even initiate a foreclosure lawsuit:

We recognized that standing is a ‘jurisdictional requirement’ in Stafe ex rel,

Dallman v. Franklin Cty. Court of Cammon Pleas (1973), 35 Ohio St. 2d 176, and

we stated: ‘Tt is an elementary concept of law that a party lacks standing to invoke

the jurisdiction of the court unless he has, in an individual or representative

capacity, some real interest in the subject matter of the action.’ (Emphasis added

by the Court).
(Schwarzwald, attached hereto as Exh. “B” at para. 22).

Further, the Court stated, “Because standing to sue is required to invoke the jurisdiction

of the common pleas court, *standing s to be determined as of the commencement of suit.”” Id.
at para. 24, Invoking jurisdiction of the court, thus, depends on the state of things at the time the
action is brought, and not after. /d. at para. 25.

In reversing the Second District, the Supreme Court concluded:

The lack of standing at the commencement of a foreclosure action requires
dismissal of the complaint[,]

Jd. at para. 40 (Emphasis added).
Here, in accordance with the Supreme Court, when Plaintiff filed this lawsuit on
September 10, 2008, it did not have “standing to invoke the jurisdiction of the court,” because it

had not yet been assigned the mortgage, and it could not cure this lack of standing through the

3



Jater fling of the mortgage assignment as it attempted 1o do on August 2,00. Jd. o para. 41,
As a resull, the Court’s August 26, 2010 entry granting Plaintiff’s motion for summary judgment
and issuing a decree of foreclosure should be void ab initlo (as opposed to voidable).
Accordingly, based upon the foregoing, Defendant respectfully requests that the August 26, 2010
entry be vacated and this matter otherwise dismissed.

Respectfully submitted,

MILLS, MILLS, FIELY & LUCAS, LLC

/s/ John Sherrod
JOHN SHERROD (0078598)
503 South Front Street, Ste. 240
Colurmbus, Ohic 43215
614.754.7076
330.336.7956 fax

i sherrod@mmillaw.com
Counsel for Defendant

Certificate of Service

Undersigned certifies a true and accurate copy of the foregoing, was delivered to the
following, via regular US Mail, this 31 day of October, 2012, postage prepaid:

Scott King, Esq.

10050 Innovation Drive
Ste. 400

Dayton, Ohio 45342

/s/ John Sherrod
John Sherrod
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Peutsche Bank National trust %Case Ne. 08 CV B 09 1219
Company, as Trustee for FEMLT H
2006-FF13 ' t Judge Everett H. Krueger

Plaintiff,
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| NOTICE OF FILING

| ASSTGNMENT OF MORTGAGE
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Robert P. Slayton, et al.
pefendants.
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Now comes the plaintiff and hereby gives notice cf
filing of the Assignment of Mortgage, said Assignment

Mortgage being attached hereto as Exhibitc "AY.

/

JuTik E. StedIman
Ohio Supreme Court Reg. $0082778
Amy Hathaway

Ohio Supreme Court Reg. #0075169
Brad J. Terman

Ohio Supreme Court Reg. 40083974
LERNER, SAMPSON & ROTHFUSS
Attorney for Plaintiff
P.0O. Box 5480

Cincinnati, OH 45201-5480
(513) 241-3100
attyemail@lsrlaw.com
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CERTIFICATE QOF SERVICE

This is to certify that a true and exact copy of the
foregeing has been duly served upon the following by ocrdinary
U.S. mail, postage prepaid, this MIT day of Qgé@%: , 2010,

Mortgage Electronic
Registration Systens, inc.
P.0O. Box 7814

Ocala, FL 34478-7814

peneficial Ohio, Inc.
2700 Sanders Road
prospect Heights, IL 60070

Terri L. Samson
2460 0Olg 8tringtown Road
Grove City, OH 43123

Michael T. Gunner, BsQ.
3535 Fishinger Blvd.
Suite 220

Hilliard, OH 43026

Christopher D. Betts, Esqg.
140 N. Sandusky Street
Delaware, OH 43015

ONEN

Julia FE. Steelman
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= ASCIGNMENT OF MORTGAGE

e .KHOW ALL MEN BY THESE TRESENTS, that the vundersigned,
= Hortgage Electronic Registratlon Systems, Inc. 38 nomines for
o girst Pranklin a pDivision of Nat. City Bank of IN, its successors
oA and sssigns, whose address is PO Box 7814, OQcala, FL 34478, does
hereby sell, assign, transfer and set over unte peutsche Bank
Natiopnal trust Company, 28 Trustee for FFMLT 2906-FF13, whose
address is 3476 Stateview Boulevard, Fort Mill, SC 29715 Mach
7801-013, a certain meortgage from Robert P. Slayton and Lisa J.
glayton, husband and wife, ko Hoztgage Electronic Registration
systems, Inc. as nominee for First rranklin a Division of Xat.
Ccity Bank of IN, its Successors and assigns, dated July 24, 2008,
recorded August 11, 2006, in Volume 728, Page 989, in the office
of the Delaware County Recorder, and all sums of money due and to
become due thereon, and secured by the following real estate:

LEGAL DESCRIPTION

Situated In the State of Chia, 1A the Ciumty of Delaware and [n the Tawnship of Gengx

Belng Lot Numbes Threa Thoussnd Four Hundred Slaty-ong (3461}, of HIGHLAND HILLS AT
THE LAKES SECTION ONE, us the same {s numbered and defineatad upen the recorded pliat
gsg:of, of record In Plat Cabingt 1, sitdes 705 snd 7064, Recorder's Gfiee, Oelswere Lounty,

2008000269136
Filed {or Record In
DELANARE COUNTYs OHID
ANDREW D BRENMER
ey
PROPERTY ADDRESE: 2.t
(R Book 845 Pase 15%0 - 1591
“ 5744 LEYDORF LAMNE

WESTERVILLE, OH 43082

tertified True Cooy
no-1g9-2008 Ak 10:03 on,
A&HBREW O BRENMER

RECOROER
UELAMARE COUNTYs OHID
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i IN WITNESS WHEREOF, Mortgage Blectronic Registracion Systems, Ine.
= as nominee for First Franklin a pivision of Nat. City Bank of IN,
o its successors and assigns  has get {te - hand  this
: {{  aay of S_gi , 2008. -

, : Mortgage Electronic Registration
2 ' systems, Inc, as nominee for

= First Franklin a Division of

o Mat. City Bank of IN, its

- succassors and assighs

-

-

By:
‘Kevin Prieshoff,
Assistant Secretary and Vice

pregident
STATE OF OHIO
S8,
COUNTY OF HAMILTON
PAMELA K. TROXELL
on SEP 1 12008 before . '
Notary Public, State cof @)iQ\K) ., personally appeared

Kevin Prieshoff, Assistant Secretary and Vice President,
personally known to me {(or proved Lo mwe ©On the basis of
satisfactory evidence} to be the person whose name is subscribed
to the within instrument and acknowledged to me that he executed
the same in his authorized capacity, and that by his signature
on the instrument the person, O the entity upon behalf of which
the person acted, executed the instrument.

WITNESS my hand and offic m)(‘\
o |

ckary Publi

.\ PAMELA K, TROXELL
== % | Notary Pubiic, State of Ohia
] My Commission Explres
June 4, 2013

Thig instrument was prepared by:
LERNER, SAMPSON & ROTHFUSS

A Legal Professional Association
P.0. Box 5480

Cincinnati, OH 45201-5480




{Until this opinion appests in the Ohio Official Reports advance sheets, it may be cited as
Fed Home Loan Mige. Corp. v. Sr:}rwartzwald Slip Opmmn No 2412-Ohio-5017.]

NOTICE
This slip opinion is subject to formal revision before it is published in
an advance sheet of the Ohio Official Reports. Readers are requested
to pmmptly notify the Reporter of Decisions, Suprcme Court of Ohxo,
65 South Front Street, Cotumbus, Ohio 43215, of any typo gfaphmal or

other formal crrors in the opinion, in order that corrections ‘may be
rmade before the opinion is published.

SLip OPINION NG. 2012-OH10-5017
FEDERAL HOME LOAN MORTGAGE CORPORATION, APPELLEE, ¥.
| SCHWARTZWALD ET AL., APPELLANTS.

[Until this opinion appeats in the Ohio Official Reports advance sheets,
it may be cited as Fed. Home Loan Mige. Corp. w. Schwartzwald,
Slip Opmmn No, 2012 Ohio-5017. }

Fi areclasure‘ﬂfure‘sd:cuona! uspects of sfandmg—CW R 1/(AHw;sdzct;on

determined as of time of filing suil.
(Nos. 2011-1201 and 2011- l362———uubm1tted April 4, 2012-»—Demdcd
October 31,2012
APPEAL fmm and CERTIFIED bx the Coust of Appeals for Greene County,
No. 2010 CA 41,1594 Dhlo App.3d 644, 2011 Ohio-2681.

O’DONNELL, J.

(1} Duane and Julie Schwarizwald appeal from a Judgmem of the
Second Diistrict Court of Appeels affirming a decree of foreclosure # red in
favor of the Federal Home Loan Mortgage Corporation. In addition, the appellats
court cemﬁ@d that its decision in this case conﬂlcts with decisions of the First and
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Eighth Districts on the following issue: “In a mortgage forcclosure action, the
lack of standing or a real ;:earty in interest defect can be cured by the assigrunent of
the mortgage prior to judgment.”

{ﬂ 2} Federal Home Loan commenced this foreclosure action before it
obtained an sssignment of the promissory note and morigage securing the
Schwartzwalds’ Joan. The Schwart:.walds maintained that Federal Home Loan

lacked standing to sue. The trial court granted summary judgment in favor of
Federal Home Loan and eniered a decree of foreclosure. The appellate court
affirmed, holding that Federal Hotne Loan had remedied its lack of standing when
it obtained en assignment from the real party in intereét. .

{13} However, standing is required to invoke the jurisdiction of the
common ple:as' court, and therefore it is determmed as of the filing of the
complaint. Thus, receiving an assignment of a promissory note and mortgage
from the real party in interest subsequent to the filing of an action but pnor to the
entry of judgment does not cute a lack of standing to-file a foreclosure action. ,

{§4} Accordingly, the Judgmsnt of the court of appeals is reversed, and
the cause is dismissed.

Facts and Procedural History

{5 In Noveriver 2006, Duane and Julie Schwartzwald purchased a

home in Xenia, Chio, and received a mortgage loan from Legacy Mortgave in the

amount of $251,250. They executed 2 promissory note and a mortgage granting
Legacy Mortgage a sccunt‘y interest in the property. Legacy Mortgage then
endorsed the promissary note as payable to Wells Fargo Bank, N.A., and assggned
it the mortgage. '

{6t In Septernber 2008, Duans Schwartzwald tost his job at Rarco,
Inc., and the Schwartzwalds moved to Indiana so he could acoepl a oW position,
They continued makmg morigage payments as they tried to sell the house in

Kenia, but they went into default on Jenuary 1, 2009. In March 2009, Wélls
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Fargo agreed to list the property for a short sale, and on April 8, 2009, the
Schwartzwalds entered into a contract to sell it for $259,900, with closing set for
June 8, 2009.

Likeh! Howcver, on April 15, 2008, Federal Home Loan Mortgage
Corporation commenced this ‘foreclosure action, alleging that the Schwartzwalds
had defaulted on their loan and owed §245,085.18 plus interest, costs, and
advances. It attached 'a‘copy of the mortgage identifying the Schwartzwalds as
borrowers and Legacy. Mortgage us lender, but did not attach a copy of the note,

- glaiming that “a copy of {thé note] is currently unavaﬂabke ?

M9 Julie Schwartzw;ﬂd then contacted Wells Fargo about the
foreclosure complaint. She testified, 1 was told that it was *standard procedure’
and ‘don’t worry about if’ because we were doing a short sale” The
Schwartzwalds did not answer the complaint.

{9} On April 24, 2009, Federal Home Loan filed with the court a copy
of the note signed by the Schwartzwalds in favor of Legacy Mortgage. The final
page carries a blank endorsement by Wells Fargo placed above the endorsement
by‘Legacy Mortgage payable to Wells Fargo. '

{10} On May 15, 2009, Wells Fargo e.ssigncd the note and mortgage to
Federal Home Loan, and Federal Horne Loan ﬁled with the court & copy of the
assignment on June 17, 2009. It then moved for a° default judcrmcm and a

- sumnmary judgment, but the trial court discovered that Federal Home Loan had
failed to establish a chain of title because no assignment of the mortgage from
Legacy Mortgage to Wells Fargo appeared in the record.

£9 11} During this time, even though it had assigned ils interest in ths
note and mortgage to Federal Home Loan, Wells Fargo continued disoussing &
short sale of the proﬁaerty with the Schwm:ﬂds, put delays In this process
eventually caused the Schwartzwaldé’ buyer to rescind the offer. On Decembet

14, 2009, the trial court granted the Schwartzwalds leave-to file an answer. That
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same day, Federal Horme Loan ﬁlﬁd with the court 2 copy of the assignment of the
mortgage from Legacy Mortgags to Wells Fargo dated November 27, 2006.

{€ 12} Federal Home Loan again moved for summary judgment,
supportmg the motmn with thé affidavit of Herman John Kennerty, vice president
of loan documentsl wtion for Wells Pargo as serv icing agent for Federal Home Loan,
who averred that the Schwaﬂzwalds were in default and who authenticated the ,‘
note and mortgage as well as the assigiment of the note and mortgage from Wells
Fargo. Subsequertly, Fedexa! Wome Loan filed copies of the notarized
" assignments from Legacy Mortgage to Wells Fargo and from Wells Fargo to ‘
Federal Home Loan. ' '

{413} The Schwartzwalds also moved for summary Judgment, asserting

that Federal Home Loan lacked standing to foreciase on their property.

{5 14} The trial court entered summary judgment for Federal Home Loan,
finding that the Schwartzwalds had defeulted on the note, and it ordered the
equity of redemption foreclosed and the property sold. Federal Home Loan
purchased the property at a sheriff’s sale.

{9 15} On appeal, thc Second Dzs&mt Court of Appeals affirmed and held
that Federal Home Loan had éstablished its right to enforce the promissory note
as & nonholder in possession, because assignment of the mortgage effected a
transfer of the note it :;ecufed The court further explained that standing is not &
jurisdictional prerequisite and that a lack of sianding may be cured by substltutmg
the real party in interest for an on.gmal party pursuant ta Civ.R. 17(A) Thus, the
court concluded that although Federal Home Loan lacked standing at the time it

- commenced the foreclosure action, it cured that defect by the assignment of the
mortgage and transfer of the note prior to entry of judgment.

{916} The court of appca]s ccrt:ﬁed that its “decision conﬂicted with
Wells Fargo Bank, N.A. v. Byrd, 178 Ohm App.3d 285, 2008-Ohio-4603, 897
N.E.2d 722 (1st Dist), 15 16 Bank of New Yofk V. Gmdele. 1st Dist. No, C-
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090251, 2010-Ohio-542, § 344; and We?ls Fargo Bank, N.A. v. Jordan, Bth Dist.
No. 91675, 2009-Ohio-1092, § 21, cases that held that a lack of standing cannot '
be cured by subsntutmg the real party in mterest for an ongmal party pursuant t0
Civ.R. 17(A} We accepied the conflict and the Sehwarkrwalds’ discretionary
_ .appeal on the same issue.

Argumeats on Appeal

{17} The Schwarizwalds explain that the essential aspect of standing is
injury to a legally protected nght and claim that Federal Home Loan had not been
injured by their default at the time it commenced this foreclosure action, because
it had not obtamcd the note and mortgage until after it filed the complaint.
Relying on federal GﬂbelﬁW they maintain that standing is determined as of the
time the action is brought, so that subsequent events do pot cure a lack of
standing, They further urge that although the requirernent of a real party in
interest can be waived, that requirement cérinot be squated with the requirement
of standing, . ‘ ' ,

{8 18} Federal Home Loan asserts that pursuant to R.C. 1303.31, it is a
“person entitled to enforce the note” because it is “[a} nopholder i in possession of
the instrument who has the rights of a holder” by virtue of the negotianon of the
note from Legacy to Wells Fargo and the sssignment from Wells Fa,rgo. Further,
it maintains that R.C. 1303.31 defines only which party is enhtlcd to enforce a
note and that the failure o be a rea] party in interest at the coramencerment of suit

can be cured putsuant ta CivR. 17(A) by the assignment of the maortgage and
note. It also contends that the jurisdictional requirement of justiciability ‘is
satisfied if the allegations of the complaint establish that the plaintiff has standing
to present a justiciable confroversy and that even if it is determined that those
anegatxons were in fact La&ee, the matter remains justiciable so long as the plaintiff
subseguently obtains the right lo foreclose prior to-judgment. On this basis, it

'argues that because “the Ohm Consututmn bestows general (and not limited)
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jurisdiction on cormon pleas gourts, common pleas c;ourts have ‘jurisdiction’ to
hear disputes, even if the named plaintifi was nct the cotrect person to invoke it.”
Thus, it congedes that the record in this case does not establish that it was a
person entitled to enforce the note as of the date the complaint was filed, but it
maintains that it “proved that it was such a person prior to judgment.”

{9 19} Accordingly, the question presented is whether a lack of standing
a1 the commencernent of a foreclosure action filedina common picas court may

be cured by obtaining an assignment of a note and mortgage sufficient to establish

standing prior to the entry of Judgmcnt

Law and Amﬁysxs
Stamding to Sue
{9 20} The Ohio Constltunon prmudcs in Artule IV, Section 4(B) “The
courts of common pleas and dmsmns thereof shall have such original Junsdmtmn
over ail justiciable matters and such powers of review of proceedmgs of

adminisirative officers and agencics as may be pmvxded by law.” (Emphasis

added.)

(421} Tn Cleveland v. Shaker His., 30 Oiio S1.3d 49, 51, 507 N.E.2d 323
(198T), we stated: '

“ “Whether & party has a sufficient stake in an otherwise
justiciable. controversy o obtain judicial resolutmn of .that
controversy is what has traditionally been referred to as tﬁe

" question of standing to sue. Where the party does not rely on any
specific statute authorizing invocation of the judicial process, the
question of standing depends on whethet ‘the party has alleged

* # # g “personal st s‘ake in the outcome of the controversy.”’ ”
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14, quoting Aiddletown v. Ferguson, 25 Ohio St3d 71, 75, 495 N.E2d 380
{1986), quoting Sierra Club v. Morton, 405 U.8. 727, 731-732, 92°8.Ct. 1361, 31
L.Ed.2d 636 (1972) quoting Baker v. Carr, 363 U.S. 186, 204, 82 S.Ct. 691 7
LEd2d 663 (1972). Similacly, the United States Supreme Court observed in’
Stoel Co. v, Citisens for a Better Environment, 523 U.S. 83, 102, 118 S.Ct. 1003,
140 LEd2d 210 (1998), that “[sltanding to sue is -part of the common
understanding of ‘what it takes to make a justiciable case.” ‘

{22} We recognized that standing is a “]unsdnctlonal requirement” in
State ex rel. Dallman v, Frankiin Ciy. Cowrt oj‘ Common Pleas, 35 Ohio St.2d
176, 179, 298 N.E.2d 515 (1973), and we stated: “T¢ is an clementary concept of

law that a party lacks standing to invoke the jw-zsdmtmn of the court unless he has,

in an individual or representative capacity, some real interest in the Subj get matter

of the action.” (Emphasxs added.) See also New Bosion Coke Corp. v. Tyler, 32
Ohio St.3d 216, 218, 513 N.E2d 302 (1987) (“the issue of standing, inasmuch as
it is junsdscnonal in nature, may be raised at any time during the pendency of the

proceedings™); Steinglass & Scarselli, The Ohio State Constitution:, A Reference

‘Guide 180 (2004) (noting that the 3unsdtctmn of the cammon pleas court is

limited to 3ust101ab1e matters).

{4123} And recently, in Kincald v. Erie Ins. Co., 128 Ohio 5t. 3d 322,
2010-Ohio-6036, 944 N.E.2d 207, we afﬁﬂned the dismissal of a complamt for

“lack of standing when it had be:en ﬁled before the claimant had suffered any

injury. There, Kincaid asserted claims that his insurer had breached the insurance
contract by failing to pay expenses covered by the policy; however, he had never
presented @ claim for reimbursement to the insurer, We concluded that Rincaid
lacked standing to assert the cause of action, explaining, “Until Erie refuses to pay
‘a claim for a loss, Kincaid has suffered no actual damages for breach of contract,

the parties do not have adverse legal mtsrcsts, and there is no justiciable
controversy,” /d. at {13,
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{4 24} Becausc étanding to suc is required to jnyoke the jun’sdictién of the
common pleas court, “standing is to be determined as of the commencement of
suit.” Lujan v. Defenders of Wildlife, 504 U.S, §55, 570-571, 112 8.Ct, 2130, 119
LEd.2d 351 (1992), fn. 5; see also Friendy of the Earth, Inc. v. Laidluw
Environmental Servs. (TOC), 528 Us. 167 180, 120 S.Ct. 693, 145 LEd.2d 610
(2000); Nova Health Sys. v. Ganaﬁz, 416 F.3d 1149 1154-1155 (10th Cir2005);
Focus on the Famliy v, Pinellas Suncoast Transit Auth., 344 F.3d 1263, 1275
(11th Cir. 2003), Perry v. Atlington His., 186 F.3d 826, 830 (Tth CLI‘ 1999, Carr
v, Alta Verde Induswies, Inc.,, 931 F.24 1055, 1061 (5th Cir, 1991). ‘

{9 25} Further, invoking the jurisdiction of _the sourt “depends on the state
of things at the time of the action brought,” Mﬁ!&n v. Torrance, 22U 8. 537, 539,
6 LEd. 154 (1824), and the Supreme Court has observed that “[tfhe state of
things and the originally alleged state of things are not Synonymous;
demonstratxon that the original allcganons were false will defeat Junsdxcnon
Rockwell Internatl. Corp. v. United States, 549 U.S. 457, 473, 127 8.Ct. 1397,
167 L.Ed2d 190 (2007).

0 26} Thus, “[p]ast-ﬂlmg events that supply standmg that did not exist

“on filing may be disregarded, denying st;mdmg despite a showing of sufficient
~ present injury caused by the challenged acts and capable of judicial redress.” 13A
Wright, Miller & Cooper, Federal Practice and Procedure 9, Section 3531
(2008); see Grupo Dataﬂux v, Atlas Global Grcmp, L.P, 541 U8, 567, 575, 124
8.Ct, 1920, 158 LEd.2d 866 (2004), quomg Caterpzliar Inc. v. Lewis, 519 U S,
61, 75, 117 8.Ct 467, 136 L.Ed.2d 437 (rejecting argumient that ‘finality,
-+ efficiency, and judicial economy’ ™ can justify suspensmn of the nme-of filing
rule); Utah Assn. of Counties v. Bush, 455 F.3d 1094, 1101, and fo, 6 (10th
Cir.2006) (a plamnff cannot rely .on injuries occurrmg a?wr the fling of the
complaint to establish st;andmg).
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{9127} This principle accords with decisions from other states halding that
standing is determined as of the filing the¢ complaint. See, e.g., Deutsche Bank
Nail, Trust v. Brumbough, 2012 OK 3, 270 P.3d 151, § 11 (°If Deutsche Bank
became a person entitled to enforce the note as eithef a holder or ﬁonholdsr in
passession who has the rights of a holder after ihie foreclosure action was filed,
then the case may be dismissed without prejudice * * *” {empﬁésis added]); U.S.
Bank Natl, Assn. v. Kimball, 190 V1. 2180, 2011 VT 81,27 A.3d 1087, 14 (“US.
Bank was required to show that.at the time the camplaint was filed it pes:sessed '
the original r;ote either n‘xe@e payable to bearer with 2 blank eﬂdorsemcnt os. made
payable to order with an endorsement specifically to U.S. Bank” [emphasis
added)); Mige. Electronic Registration Sys., Ine, v. Sminders, 2010 ME 79, 2A3d
287, § 15 (“Without possession of or aﬁy interest in the note, MERS lacked
standing to institute foreclosure pwceedingé and cdﬁld not invoke the jurisdiction
of our iial courts” [emphasis ad'dej); RMS Residential Properties, LL.C. v.
Miller, 303.Conn, 224, 229, 232, 32 A.3d 309 (2011), quoting Hiland v. fvesﬁ-ZS
Conn.Supp. 243, 245, 257 A2d 822 (1966) (éxplaining that * ‘[g]tandi.ng is the
legal right to set judicial mac_:hinery i motion’ and holding that the plaintiff had
standing because it proved ownership of the nate and mortgage at the time it
commenced foreclosure action); McLean v. JP Morgan Chase Bank Natl. Assm,
79 S0.3d 170, 173 (Fla.App2012) (“the plaintiff must prove that it had standing
to foreclose when the complaint was filed™); see also Burley v. sz‘gias, 26 So.3d
1013, 1019 (Miss.2009), quoting Lujan v. Defenders of Wildlife, 504 U.S. 555,
571, 112 8.Ct. 2130, 119 LEd2d 351 (1992), fn. 5 (* ‘stending is 1o be
determined as of the conﬁnencement of suit’ *); In re 2007 Admz‘nistration.of

' Appropriations of Wat‘er of the Niobrara, 278 Neb. 137, 145, 768 N.W.2d 420 '
(2009) (‘only a party that has standing may invoke the jur{sdictibﬁ of & court of
tribunal. And the junior apprépria.tors did not lose standing if they possessed it

under the facts existing when they commenced the litigation” {{ootnote omitted]).
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(4] 28} Here, Federal Home Loan concedes that there is no evidence that it
had suffered any injury at the time it commenced this foreclosure action. 'Ehus,
hecanss it failed to establish an interest in the note or mortgage at the time i filed
guit, it had no standing to invoke the jurisdiction of the common pleas gourt.

Thé Real-Party-in-interest Rule _ _

] 29} The court of appeals and Federal Home Loan relied on the
plurality opinion in State ex rel. Jones v. Suster, 84 Ohio St.3d 70, 77, 701 NE2d
1002 (1998), which suggested that “[t}he lack of standing may be cured by
substituting the proper party so that a court. otherwise having subject matter
jurisdiction may proceed to adjudn:atc the matter. Civ.R. 17.” However, four

justices declined to join that portmn of the opmxon, and therefore it is not 8
" holding of this court, See Ohio Constltutmn, Article IV, Section 2(A) (A
majority of the suprems court shall be necessary constitute & quorum of 10
render a judgment’). , 4

{9 30} At common law, ; all actions had to be brought in the name of the
person holding legal title to the right asserted and individuals possessing only
equitable or beneficial interests could not sue in their own nght See generaily
Clark & Hutchins, The Real Party in Interest, 34 Yale LJ. 259 (1925); 6A
Wright, Mlllcr & Kane, Federal Pracnce and Procsdure, Section 1541 (2010).
However, the practice in eamty relaxed t'ma requiremnent, and slates later
abro gatcd the conunon—law rules and adopted “rules that permitted any. ‘rcal party
in interest’ to bnng swit.” Sprint Communications Ca L.P. v. APCC Servs., Inc.,
554 US. 269,279,128 S.Ct. 2531, 171 LEd 2d 424 (2008).

{931} In Omo, Civ.R: 17(A) governs the procedurai reqmramsm that 8
complaint be brought in the name of the real party in interest and provides:

Every action shall be prosecuted in the name of the real

party in interest. An executor, administrator, guardien, bailes,

W
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trustce of an express trust, a party with whom or in whose name a
contract has been made for the benaﬁt of another, of 3 ‘party. -
authotized by statute may sue in his name as such representative
without Jmmng wnh hirn the party for whose penefit the action 1s
brought. When a statute of this state so provides, an action for the
use or benefit of another shall be brought in the name of this state.
No action shall be dismissed on the ground that it is not prosecutf:d
in the name of the real party in interest until a reasonable time has
been allowed after objection for ratification of commencement of
the action by, or joinder or subst\mtlon of, the real party in interest.
Such ratification, joinder, or Substttutlon shall have the same effect

as if the action had be:n cammenced in th,e name of the teal pm’w
.in interest.

{932} Considering Civ.R. 17(A) in Shealy v. Campbell, 20 Ohio 86.3d 23,
24.25, 485 N.E.2d 701 (1985), we observed:

The purpose behind ‘the real pary in intetest rule is « ¥ * *
to enable the defendant to avail himself of evidence and defenscs'
that the defendant has agams‘f the real party in interest, and o
assure him finality of the judgment, and that he will be protected
against another suit brought' by the real party at interest on the
same matter.’ Celanese Corp. of America v. John Clark In&usz‘riés
5 Cirl954), 214 F2d 551, 536 Un re Highland Holiday
Subdivision (1971, 27 Ohio App.2d 237] 240 [273 N.E24 903]

{9133} Asthe Supreﬁe Court explained i in Lincoin Property Co. v. Roche,
546 U.S. 81, 90, 126 S. Ct. 608, 163 L. Ed 2d 415 (2005), the real-partyem-mtcrest

A1
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rule concerns only proper party joinder. Civ.R. 17(A) does not address standing;
rather, the point of the rule is that “suits by represemtative plaintiffs on behalf of
the real pérties in interest are the excepnon rather than the rule and should only be
" allowed when the real parties in interest are identifiable and the res judicata scope
of the judgment can be effectively deternmed » Consumer Fedn. of Am. v.
Upjohn Co., 346 A.2d 725, 729 (D.C. 1975) (construing analogous District of
Columnbia rule).
{§] 34} Thus, the Third and the Nmth Cucmts have rejected the notion that
Fed R.Civ.P. 17(2), on which CivR. 17¢A) is based allows a party with no
personal stake in a controversy 0 file a claim on behalf of a third parfy, obtain the
cause of acﬁon by assignment, and then have the assignment relate back to
commencement of the action, stating: ‘

# Rule X?(a) does not &pply to 2 situation where a party with
no cause of action files 2 lawsuit to toll the statute of limitations
and later Obtamb @ cause of sction through assxgnment Rule 17(a)
is the codification of the salutary principle that an action should
not be forfeited because of an honest mistake; it is not a provision

to be distorted by parties to circumvent the limitations period.”

Gardner v. Sfate Farm Fire & Cas. Co 544'F.3d 553, 563 (3 Cir,2008), quoting
United States ex rel. Wulffv. CM4, Inc 890 F.2d 1070, 1075 (9th Cir.1989).
{4135} The Sixth Circuit Court of Appeals decision in Zurich Ins. Co. v.
Logitrans, Inc., 297 F.3d 528 (6th Cir.2002), iltustrates this point. In that case, &
fire at a warehouse demoyed property insured by American Guarantee, which
paid out & claini for damages However, another insurance company, Zurich
Switzerland, ﬁled a complaint claiming to be the msured’s subrogee,

notwsthstan_dmg the fact that Zurich Switzerland had neither issued an insurance

12
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policy nor-paid out any moncy to the insured. The defendants moved to dismiss
for lack of standmg, and Zurich wats,eﬂand sought to substitute Amancan
Guarantee as the real ‘party in interest pursuant to Fed R.Civ.P, 17(a). The district '
court dismissed the action,

{f 36} The Sixth Circuit Court of Appeals aclr:mwledgcd that the statute
of limitations would bar American Guarantee’s c]axm unless Fed R.Civ.P. 17(a)
allowed it to be substituted for Zurich Svmzeﬂand However, the court
distinguished bctween the vequirement of standing and the objestma ‘that the
plaintiff is not the real party in interest, and it held that because * “Zurich American
admittedly has not suﬁered injury in fact by the defendants, it had no standing to
bring this action and 1o standing to make & motion to substitute the real party in
interest.” Jd.

{6 37} Other courts have also detcﬁmned that a plamtlff cannot rely on.
procedural Tules sxmxlat to CwR 17(A) to cure @ lack of standing at the
commencement of litigation. " Davis v. Yageo Corp., 481 F.3d 661, 678 (oth
Cir.2007) (“whether or not Dux was the real-party- -in-interest, it does not have
standing, and it cannot cure its standing problem through an mvocation of
Fed R.Civ.P. 17(a)"); Clark v. Trailiner Corp., 242 F3d 388 (10th Cir. 2000)
(table), opinion reporfed at 2000 WL 1694299 (noting that the plaintiff cannot
“petroactively become the rea}-party -in-fnferest” in order w curs & lack of
standing at the filing of the gomyplaint [cmpha.sm stc.]) accord State v, Property at
2018 Rainbow Drive, 740 So. 2d 1025, 1027-1028 (Al& 199‘9) (rejecting the
argument that a lack of standing can be cured after f‘ﬂmg of the complaint);
Consumer -Fedn. of Am. v. Upjohn Ca., 346 A2d 725, 725 (D.C.App. 1975)
(explaining that dismissal for lack of standing is consistent thh D.C.
Super.Ct. CivR. 17(3)) see also MclLean v. JP Morgan Chase Bank Na:l ASSH.,
7§ S0.3d 170, 173 (Fla.App.2012) (‘a party is mot psrmttted i) estabhsh the rxght

13
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to maintain an action retroactively by acquiring standing to file a lawsuit after the

fact™.

{438} We agrée with the n:aéming and analysis presented iﬁ these cases.
Standing is required to invoke the jurisdiction of the common pleas court.
Pursuant to Civ.R. 82, the Rutes of Civil Procedure do not extend the jurisdiction
of the courts of this state, and a common pleas court cannot substitute a real party

in interest for another party if no party with sfﬂnding has invoked its jurisdiction
in the first instance. ' ’ '

{1‘ 39} Accordingly, a litigant cannot purbuam to Civ.R. i‘f(A) cure the

lack of standing after commencement of the detion by obtaining an interest in the
subject of the litigation and subsututmg itself as the real party in interest.
' " Effect of Lack of Standing on Fore closure Actions
{440} The lack of standing at the commencement of & foreclosure action
requires dismissal of the complamt however, that dismissal is not an adjudication
on the merits and is therefore without pre}udlce See State ex rel. Coles v.
Granville, 116 Ohio 8t.3d 231, 2007-Chio-6057, 877 N.E.2d 968, 1 51. Because
there has been no adjudication on the underlying indebtedness, our dismissal has
no effect on the underlying duties, rights, or obligations of the parties.
Conclusion |

il 41} 1t is fundamental thet a perty commencing litigation rust have

standing to sue in order to ‘present a justiciable controversy and mvoke the -

jurisdiction af the -common pleas court, Civ.R. 17(A) does not change this
principle, and a lack ot standmg at the outset. of litigation cannot be cured by
receipt of an ass1gnmem of the claim or by. substitution of the real party in
interest. . .

{9 42} Here, it is undisputed that Federal Home Loan did not have

standing at the time it commenced this foreclosure action, and therefore it failed

14
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to invoke the jurisdiction of the cour of commien pleaé Accordingly, the
judgment of thc court of appeals | is reversed, and the cause is dismissed. -

Judgment reversed

and canse dismissed.

O'CONNOR, C.J., and PFEIFER, LUNDBERG STRATTON; LANZINGER, CuPP,
and McGEE BROWN, 11., concur.-

Thompson Hine, LL.P., Scott A. King, and Terry W, Fosey Ir., for
appeliee. ' '

Andrew M. Engle, for appellants.

Bruce. M. Broyles, urging reversal for amia‘\‘euﬁae Homeowners of the
State of Ohio and Ohiofraudclosure.blogspot.com.

Advocates for Basic Legal Equahty, Inc., and Andrew D, Neuhau‘:er,
Legal Aid Society of- Cleveland and Tulie’ K. Robse, Legal Aid Society of
Southwest Ohio, L.L. C., and Noel M. Morgan; Community Legal Aid Services,
inc., Christina M. Janice, and Paul B. Zindle; and Ohio Poverty Law Center and
Linda Cook, urging reversal for amm curise Advocates for Basic Legal Equality,
Inc., Legal Aid Somety of Cleveland, Legal Aid Society of Southwest Ohio,
'L.L.C., Community Legal Aid Services, Inc., Ohio Paverty Law Center, Laga]
Aid Sosiety of Co}umbus, Southeasiem Ohic Legal Services, Legal Aid of
Western Ohio, and Pro Seniors, Tne. a
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IN THE FRANKLIN COUNTY COURT OF COMMON PLEAS

CIVIL DIVISION

WELLS FARGO BANK, N.A. ) CASE NO.: 10 CVE 05 7187

)
Plaintiff, ) JUDGE: HORTON

' )
v. )
)
TERRY A. GILLOTTE, et al. )
)
Defendants. )

DEFENDANTS’ MOTION TO VACATE

Now come Defendants, Terry and Deborah Gilloﬂ;e. (“Defendants”), by and through their
undersigned counsel, and for their motion to vacate the Court’s September 8, 2010 decree of
foreclosure given the Supreme Court’s October 31, 2012 holding in Federal Home Loan
Mortgage Corporation v. Schwartz, 2012-Ohio-5017.

Respectfully submitted,

MILLS, MILLS, FIELY & LUCAS, LLC

/s/ John Sherrod
JOHN SHERROD (0078598) -
503 South Front Street, Ste. 240
Columbus, OChio 43215
614.754.7076
614.767.5229 fax
isherrod@mmfllaw.com

Counsel for Defendants
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Memorandum In Support

I Relevant Factual Background

1. On May 12, 2010, Plaihtiff Wells Fargo Bank, NA (“Plaintiff”) filed the foreclosure
complaint in this action.
2. As of May. 12, 2010, the mortgage at issue had not been assigned from whoever the
previous holder was to Plaintiff. |
3. On June 11, 2010, Plaintiff filed a notice of assignment of mortgage, which attached a
copy of the recorded assignment of Defendants’ mortgage to Plaintiff.  (“The
Assignment,” attached hereto as Exh. “A”).
4, Pléin‘tiff recorded the Assignment on June 10, 2010, or about a month after filing this
lawsuit.
5 On October 31, 2010, the Court entered judgment against Defendants and entered a
decree of foreclosure." |
1L Law and Argument
In Federal Home Loan Mortgage Corporation v. Schwartzwald, et al., a case recently
decided by the Supreme Court, plaintiff bank brought a foreclosure lawsuit before it obtained an
assignment of the mortgage securing defendant homeowners® loan. Defendants maintained that
plaintiff lacked standing to sue because the assignment of mortgage had not been recorded prior
to the filing of the lawsuit. Plaintiff was assigned the mortgage via formal assignment, as here,
only after the filing of the lawsuit. The trial court entered summary judgment in favor of

A 11

plaintiff, and the Second District Court of Appeals affirmed.

! There is also a Civ. R. 60(B) motion pending in this case, which raises as an affirmative defense Plaintiff’s lack of
standing. .
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The Supreme Court reversed, holding that standing is a jurisdictional requirement that
must be satisfied to even initiate a foreclosure lawsuit:

We recognized that standing is a ‘jurisdictional requirement’ in State ex rel.

Dallman v. Franklin Cty. Court of Common Pleas (1973), 35 Ohio St. 2d 176, and

we stated: ‘It is an elementary concept of law that a party lacks standing to invoke

the jurisdiction of the court unless he has, in an individual or representative

capacity, some real interest in the subject matter of the action.” (Emphasis added

by the Court).
(Schwarzwald, attached hereto as Exh. “B” at para. 22).

Further, the Court stated, “Because standing to sue is required to invoke the jurisdiction
of the common pleas court, ‘standing is to be determined as of the commencement of suit.”™ /d.
at para. 24. Invoking jurisdiction of the court depends on the state of things at the time the action
is brought, and not after. Id. at para. 25.

In reversing the Second District, the Supreme Court concluded:

The lack of standing at the commencement of a foreclosure action requires
dismissal of the complaint[.]

Id. at para. 40 (Emphasis added).

Here, in accordance with the Supreme Court, when Plaintiff filed this lawsuit on May 12,
2010, it did not have “standing to invoke the jurisdiction of the court,” because it had not yet
been assigned the mortgage, and it could not cure this lack of standing through the later filing of
the mortgage assignment as it attempted to do on June 11, 2010. Id. at para. 41. Asa result, the
Court’s October 31, 2010 entry granting Plaintiff’s motion for summary judgment and issuing a
decree of foreclosure should be void ab initio (as opposed to voidable). Accordingly, based upon
the foregoing, Defendants respectfully request that the October 31, 2010 entry be vacated and
this matter otherwise be dismissed.

Respectfully submitted,
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MILLS, MILLS, FIELY & LUCAS, L1.C

/s/ John Sherrod
JOHN SHERROD (0078598)
503 South Front Street, Ste. 240
Columbus, Ohio 43215
614.754.7076
614.767.5229 fax
isherrod@mmfllaw.com

Counsel for Defendants

Certificate of Service

Undersigned certifies that a true and accurate copy of the foregoing was delivered to all

counsels of record via this Court’s e-file system on this 31* day of October, 2012.

JohiShefrod
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IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

............................................

Wells Fargo Banf, NA
PlaintidT,

Vs,

Terry A. Gillotte, ¢t al,

Defendants,

...............................

Case No. HICVE-05-7187

Judge Timothy 5. Horten

NOTICE OF FILING OF

ASSIGNMENT OF MORTGAGE

Atteched hereto as Exhihit A is @ recorded assignment of mortgage in reference to the

ahove captioned case,

Respectiily submited,

Kevin L, Williams (0061656)

Manley Deas Kochalski LLC
2.0, Box 165028
Columbus, O 43216-5028
Telephone: 614-222-4621

-t o

Fux: 614-220-3613

2l

CLER¥ GF COURTS-CV

1 JUN 23 AN

iy

Ref# 10-50R444/1 MED

Fmail: khw@@mdk-le.com
Attorney for Plaintilt

Loss Mitigation Help:
www.andklossmit.eom

MDK File Number: 10-308444

27

240
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CERTIFICATE OF SERVICE
The undersigned herehy certifivs that aeopy of the foregoing Notice of Filing of
Assignment ol Mortgage was sent b the following by ordinary U.S. Mail, postuge prepaid. on

the date indicated below:

Terev A, Gillotte Melinda 8. Carlsen
6135 Brice Park Drive Attorney Tor Child Support Enforeement
Canal Winehester. O 43110 Agency ol Franklin County
- 80 E. Fuiton Strect
Deborah Ann Rapp Columbus. OH 432135
6133 Brice Park Drive
Canul Winchester. QM 43110 Adria [ Fields

Attomey for Franklin County Treusurer
373 South High Street = 1dth Floor
Columbus, Q11 43215

@

_— June 22 2014

Dated

Refit 10-508444/1 MED
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fosss - ’ EXHBIT A

——— e

ii!lﬂliﬂ\ﬂlll!ﬂl\ﬂll%i\mﬂlﬂﬂ

roo 201006100072087
ﬁﬁﬁﬂi“gig;znm Bx?i?l-mﬂ i L1

Roloar? {goReey
Frank!is Counly Reperdser

ASSIGNMENT

WAERS", Morigage Electronic Registratios Systems, Inc., scting solely 23 zomince for
Affinity Group Mortgage ("' Assignor"), whoss address is P.O. Box 2026, , Fling, MI 48501,

' hereby exccutes this mortgage assignment for the purpose of acknowledging, and placing third
partics on notice of, the transfer, conveyance, and assignment to Wells Fargo Bank, NA
(" Assignee"), whose address is ¢/o Wells Fargo Bank N.A., 3476 Stateview Boulevard, Fort
Mill, South Carolina 29715, its interest in that mortgage dated July 26, 2004 execuled and
delivered by Terry A Gillotte, unmarried, which mortgage was filed August 4, 2004, recorded
at Official Instrument Number 200408040131656, Recorder’s Office, Franklin County, Ohio.

The property encumbered by such morigage is describad as follows;
See Exhibit "A" for legal description.
Parcel No. 090-0003 ?5-00;
Propetty Address: 109 Santa Maria Lane, Columbus, OH 43213
The Recorder is hereby requested to cross-reference this Assignment fo the recording reference
of the mortgage hereinbefore described. '

THE BALANCE OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK
IN ORDER TO COMPLY WITH ORC 317.114

Rel# 10-508444/ATT
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In witness whereof, "MERS", Martgage Electronic Registration Systems, Inc,,
acting solely as nominee for Affinity Group Mortgage has executed this
Assignment this 3rd day of June, 2010,

*MERS", Morigage Electronic Registration

Systems, Inc., acting solely as nominse for
. Affinity Geoup Mottpags

, By .iqf
| i

John Kengpfty, Assistant Secretary

STATE OF SQUTH CAROLINA)
. ) 88
COUNTY OF YQRK)

Before me, a Notary Public, personally appeared "MERS", Morigage Elecironic
Registration Systema, Inc., acting solely as nominee for Affinity Group Mortgage
(the "Company"), acting through John Kennerty, its Assistant Secretary, who
acknowledged that he/she is authorized to sign this Assignment, that he/she
signed the foregoing instrument on behalf of the Company by proper authority,
and that the foregoing instrument is the act of the Company for the purposes
stated in the instrument. In testimony whereof, I have hereunto subscribed my

name and affixed my official seal on this 3zd day of Juns, 2010,

Prepared by: Manley Dess Kochalski LLC, P, O, Box 165028, Columbus, OH 43216-3028
Af;u Recording Return to: Manley Deas Kochalski LLC, P. O, Box 165028, Columbis, OH
43216-5028

Ref# 10-508444/AJT
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EXHIBIT "A"
Legal Description:
Situated in the County ai‘ Franklia in t‘hg State of Ohioc end in the Ciiy, of Whitehall:
Being Lot Number One Hundred Sixteen (116) of Norton Field Plat No, 1, as the same is

numbered and delineated upon the recorded plat thereof, of record in Plat Book 21, Page 46,
Recorder’s Office, Franklin County, Ohio. '

Ref# 10-508444/AJT
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{Until this opinion appears in the Ohio Official Reports advance sheets, it may be cited as
Fed. Home Loan Mige. Corp. v. Schwartpwald, Slip Opinion No. 2012-Ohio-5017.]

NOTICE
This slip opinion is subject to formal revision before it is published in
an advance sheet of the Ohio Official Reports. Readers are requested
to promptly notify the Reporter'of Decisions, Supreme Court of Ohio,
65 South Front Street, Columbus, Ohio 43215, of any typographical or
other formal errors in the opinion, in order that corrections may be

made before the opinion is published.

SLIp OPINION No, 2012-OHI0-5017
FEDERAL HOME L.OAN MORTGAGE CORPORATION, APPELLEE, V.
1 SCHWARTZWALD ET AL., APPELLANTS.

[Until this opinion appears in the Ohio Official Reports advance sheets,
it may be cited as Fed. Home Loan Mige. Corp. v. Schwartzwald,
Slip Opinion No. 2012-Ohio-5017.]
Foreclosure—Jurisdictional aspects of standing—Civ.R. 17(A)—Jurisdiction

determined as of time of filing suit.
(Nos. 2011-1201 and 2011-1362—Submitted April 4, 2012—Decided
October 31, 2012.)
APPEAL from and CERTIFIED by the Court of Appeals for Greene County,
No. 2010 CA 41, 194 Ohio App.3d 644, 2011-Ohio-2681.

O’DONNELL, J.

{91} Duane and Julie Schwartzwald appeal from a judgment of the
Second District Court of Appeals affirming a decree of foreclosure entered in
favor of the Federal Home Loan Mortgage Corporation. In addition, the appellate

court certified that its decision in this case conflicts with decisions of the First and
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Eighth Districts on the following issue: “In a mortgage foreclosure action, the
lack of standing or a real party in interest defect can be cured by the assignment of
the mortgage prior to judgment.”

{42} Federal Home Loan commenced this foreclosure action before it
obtained an assignment of the promissory note and mortgage securing the
Schwartzwalds’ loan. The Schwartzwalds maintained that Federal Home Loan
lacked standing to sue. The trial court granted summary judgment in favor of
Federal Home Loan and entered a decree of foreclosure. The appellate court
affirmed, holding that Federal Home Loan had remedied its lack of standing when
it obtained an assignment from the real party in interest.

{93} However, standing is required to invoke the jurisdiction of the
common pleas court, and therefore it is determined as of the filing of the
complaint. Thus, receiving an assignment of a promissory note and mortgage
from the real party in interest subsequent to the filing of an action but prior to the
entry of judgment does not cure a lack of standing to file a foreclosure action.

{914} Accordingly, the judgment of the court of appeals is reversed, and
the cause is dismissed.

Facts and Procedural History

{45! In November 2006, Duane and Julie Schwartzwald purchased a
home in Xenia, Ohio, and received a mortgage loan from Legacy Mortgage in the
amount of $251,250. They executed a promissory note and a mortgage granting
Legacy Mortgage a security interest in the property. Legacy Mortgage then
endorsed the promissory note as payable to Wells Fargo Bank, N.A., and assigned
it the mortgage.

{6} In Septernber 2008, Duane Schwartzwald lost his job at Barco,
Inc., and the Schwartzwalds moved to Indiana so he could accept a new position.
Théy continued making mortgage payments as they tried to sell the house in

Xenia, but they went into default on January 1, 2009. In March 2009, Wells
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Fargo agreed to list the property for a short sale, and on April 8, 2009, the
Schwartzwalds entered into a contract to sell it for $259,900, with closing set for
June 8, 2009.

{ﬂ 7} However, on April 15, 2009, Federal Home Loan Mortgage
Corporation commenced this foreclosure action, alleging that the Schwartzwalds
had defaulted on their loan and owed $245,085.18 plus interest, costs, and
advances. It attached a copy of the mortgage identifying the Schwartzwalds as
borrowers and Legacy Mortgage as lender, but did not attach a copy of the note,
claiming thét “a copy of [the note] is currently unavailable.”

{8} Julie Schwartzwald then contacted Wells Fargo about the
foreclosure complaint. She testified, “I was told that it was ‘standard procedure’
and ‘don’t worry about it’ because we were doing a short sale.” The
Schwartzwalds did not answer the complaint,

{91 On April 24, 2009, Federal Homé Loan filed with the court a copy
of the note signed by the Schwartzwalds in favor of Legacy Mortgage. The final
page carries a blank endorsement by Wells Fargo placed above the endorsement
by Legacy Mortgage payable to Wells Fargo.

{9 10} On May 15, 2009, Wells Fargo assigned the note and mortgage to
Federal Home Loan, and Federal Home Loan filed with the court a copy of the
assignment on June 17, 2009. It then moved for a defauit judgment and a
summary judgment, but the trial court discovered that Federal Home Loan had
failed to establish a chain of title because no assignment of the mortgage from
Legacy Mortgage to Wells Fargo appeared in the record.

{911} During this time, even though it had assigned its interest in the
note and mortgage to Federal Home Loan, Wells Fargo continued discussing a
short sale of the property with the Schwartzwalds, but delays in this process
eventually caused the Schwartzwalds’ buyer to rescind the offer. On December

14, 2009, the trial court granted the Schwartzwalds leave to file an answer. That

M-10CV007187
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same day, Federal Home Loan filed with the court a copy of the assignment of the
mortgage from Legacy Mortgage to Wells Fargo dated November 27, 2006.

{412} Federal Home Loan again moved for summary judgment,
supporting the motion with the affidavit of Herman J ohn Kennerty, vice president
of loan documentation for Wells Fargo as servicing.agent for Federal Home Loan,
who averred that the Schwartzwalds were in default and who authenticated the
note and mortgage as well as the assignment of the note and mortgage from Wells
Fargo. Subsequently, Federal Home Loan filed copies of the notarized
assignments from Legacy Mortgage to Wells Fargo and from Wells Fargo to
Federal Home Loan.

' {4 13} The Schwartzwalds also moved for summary judgment, asserting
that Federal Home Loan lacked standing to foreclose on their property.

{4 14} The trial court entered summary judgment for Federal Home Loan,
finding that the Schwartzwalds had defaulted on the note, and it ordered the
equity of redemptioh foreclosed and the property sold. Federal Home Loan
purchased the property at a sheriff’s sale.

{915} On appeal, the Second District Court of Appeals affirmed and held
that Federal Home Loan had established its right to enforce the promissory note
as a nonholder in possession, because assignment of the mortgage effected a
transfer of the note it secured. The court further explained that standing is not a
jurisdictional prerequisite and that a Jack of standing may be cured by substituting
the real party in interest for an original party pursuant to Civ.R. 17(Aj. Thus, the
court concluded that although Federal Home Loan lacked standing at the time it
commenced the foreclosure action, it cured that defect by the assignment of the
mortgage and transfer of the note prior to entry of judgment.

{916} The court of appeals certified that its decision conflicted with
Wells Fargo Bank, N.A. v. Byrd, 178 Ohio App.3d 285, 2008-Ohio-4603, 897
N.E.2d 722 (1st Dist.), § 15-16; Bank of New York v. Gindele, 1st Dist. No. C-
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090251, 2010-Ohio-542, § 3-4; and Wélls Fargo Bank, N.A. v. Jordan, 8th Dist.
No. 91675, 2009-Ohio-1092, ¥ 21, cases that held that a lack of standing cannot
be cured by substituting the real party in interest for an original party pursuant to
Civ.R. 17(A). We accepted the conflict and the Schwartzwalds’ discretionaryb
appeal on the same issue.

“ Arguments on Appeal _

{917} The Schwartzwalds explain that the essential aspect of standing is
injury to a legally protected right and claim that Federal Home Loan had not been
injured by their default at the time it commenced this foreclosure action, because
it had not obtained the note and mortgage until after it filed the complaint.
Relying on federal caselaw, they maintain that standing is determined as of the
time the action is brought, so that subsequent events do not cure a lack of
standing. They further urge that although the requirement of a real party in
interest can be waived, that requirement cannot be equated with the requirement
of standing.

{4 18} Federal Home Loan asserts that pursuant to R.C. 1303.31, it is a
“person entitled to enforce the note” because it is “[a] nonholder in possession of
the instrument who has the rights of a holder” by virtue of the negotiation of the
note from Legacy to Wells Fargo and the assignment from Wells Fargo. Further,
it maintains that R.C. 1303.31 defines only which party is entitled to enforce a
note and that the failure to be a real party in interest at the commencement of suit
can be cured pursuant to Civ.R. 17(A) by the assignment of the mortgage and
note. Tt also contends that the jurisdictional requirement of justiciability is
satisfied if the allegations of the complaint establish that the plaintiff has standing
to present a justiciable controversy and that even if it is determined that those
allegations were in fact false, the matter remains justiciable so long as the plaintiff
subsequently obtains the right to foreclose prior to judgment. On this basis, it

argues that because “the Ohio Constitution bestows géneral (and not limited)
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jurisdiction on common pleas courts, common pleas courts have ‘jurisdiction’ to
hear disputes, even if the named plaintiff was not the correct person to invoke it.”
Thus, it concedes that the record in this case does not establish that it was a
person entitled to enforce the note as of the date the coﬁlplaint was filed, but it
maintains that it “proved that it was such a person prior to judgment.”

{9 19} Accordingly, the question presented is whether a lack of standing
at the commencement of a foreclosure action filed in a common pleas court may
be cured by obtaining an assignment of a note and mortgage sufficient to establish
standing prior to the entry of judgment.

Law and Analysis
Standing to Sue

{420} The Ohio Constitution provides in Article IV, Section 4(B): “The
courts of common pleas and divisions thereof shall have such original jurisdiction
over all justiciable matters and such powers of review of proceedings of
administrative officers and agencies as may be provided by law.” (Emphasis

“added.) ,

{4 21} In Cleveland v. Shaker His., 30 Ohio St.3d 49, 51, 507 N.E.2d 323

(1987), we stated:

“ “Whether a party has a sufficient stake in an otherwise
justiciable controversy to obtain judicial resolution of that
controversy is what has traditionally been referred to as the
question of standing to sue. Where the party does not rely on any
specific statute authorizing invocation of the judicial process, the
question of standing depends on whether the party has alleged

EEE- L

* % % g “personal stake in the outcome of the controversy.
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Id., quoting Middletown v. Ferguson, 25 Ohio St.3d 71, 75, 495 N.E.2d 380
(1986), quoting Sierra Club v. Morton, 405 U.S. 727, 731-732, 92 8.Ct. 1361, 31
L.Ed.2d 636 (1972), quoting Baker v. Carr, 369 U.S. 186, 204, 82 S.Ct. 691, 7
L.Bd.2d 663 (1972). Similarly, the United States Supreme Court observed in
Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 102, 118 S.Ct. 1003,
140 L.Ed.2d .210 (1998), th:att “Is]tanding to sue is part of the common
understanding of what it takes to make a justiciable case.”

{422} We recognized that standing is a “jurisdictional requirement” in
State ex rel. Dallman v. Franklin Cty. Court of Common Pleas, 35 Ohio St.2d
176, 179, 298 N.E.2d 515 (1973), and we stated: “It is an elementary concept of
law that a party lacks standing fo invoke the jurisdiction of the court unless he has,
in an individual of representative capacity, some real interest in the sﬁbj ect matter
of the action.” (Emphasis added.) See also New Boston Coke Corp. v. Tyler, 32
Ohio St.3d 216, 218, 513 N.E.2d 302 (1987) (“the issue of standing, inasmuch as
it is jurisdictional in nature, may be raised at any time during the pendency of the
proceedings”); Steinglass & Scarselli, The Ohio State Constitution: A Reference
Guide 180 (2004) (noting that the jurisdiction of the common pleas court is
limited to justiciable matters).

{923} And recently, in Kincaid v. Erie Ins. Co., 128 Ohio St.3d 322,
7010-Ohio-6036, 944 N.E.2d 207, we affirmed the dismissal of a compilaint for
lack of standing when it had been filed before the claimant had suffered any
injury. There, Kincaid asserted claims that his insurer had breached the insurance
contract by failing to pay expenses covered by the policy; however, he had never
presented a claim for reintbursement to the insurer. We concluded that Kincaid
lacked standing to assert the cause of action, explaining, “Until Erie refuses to pay
a claim for a loss, Kincaid has suffered no actual damages for breach of contract,
the parties do not have adverse legal interests, and there is no justiciable

controversy.” Id. at§ 13.
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{4] 24} Because standing to sue is required to invoke the jurisdiction of the
common pleas court, “standing is to be determined as of the commencement of
suit.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 570-571, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992), fn. S; see also Friends of the Earth, Inc. v. Laidlaw
Environmental Servs. (TOC), 528 U.S. 167, 180, 120 8.Ct. 693, 145 L.Ed.2d 610
(2000); Nova Health Sys. v. Gandy, 416 F.3d 1149, 1154-1155 (10th Cir.2005);
Focus on the Family v. Pinellas Suncoast Transit Auth., 344 F.3d 1263, 1275
(11th Cir.2003); Perry v. Arlington His., 186 F.3d 826, 830 (7th Cir.1999); Carr
v. Alia Verde Industries, Inc., 931 F.2d 1055, 1061 (5th Cir.1991).

{9 25} Further, invoking the jurisdiction of the court “depends on the state
of things at the time of the action brought,” Aﬁdl@ y. Torrance, 22 U.S. 537, 539,
6 LEd. 154 (1824), and the Supreme Court has observed that “[t]he state of
things and the originally alleged state of things are not synonymous;
demonstration that the original allegations were false will defeat jurisdiction.”
Rockwell Internatl. Corp. v. United States, 549 U.S. 457, 473, 127 S.Ct. 1397,
167 L.Ed.2d 190 (2007).

{926} Thus, “[plost-filing events that supply standing that did not exist
on filing may be disregarded, denying standing despite a showing of sufficient
present injury caused by the challenged acts and capable of judicial redress.” 13A
Wright, Miller & Cooper, Federal Practice an(f Procedure 9, Section 3531
(2008); see Grupo Dataflux v. Atlas Global Group, L.P., 541 U.S. 567, 575, 124
S-.Ct. 1920, 158 L.Ed.2d 866 (2004), quoting Caterpillar Inc. v. Lewis, 519 U.s.
61, 75, 117 S.Ct. 467, 136 L.Ed.2d 437 (rejecting argument that “ ‘finality,
efficiency, and judicial economy’ ” can justify suspension of the time-of-filing
rule); Utah Assn. of Counties v. Bush, 455 F.3d 1094, 1101, and fn. 6 (10th
Cir.2006) (a plaintiff cannot rely on injuries occurring after the filing of the

complaint to establish standing).
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{4/ 27} This principle accords with decisions from other states holding that
standing is determined as of the filing the complaint. See, e.g., Deutsche Bank
Natl. Trust v. Brumbaugh, 2012 OK 3, 270 P.3d 151, § 11 (“If Deutsche Bank
became a person entitled to enforce the note as either a holder or nonholder in
possession who has the rights of a holder affer the foreclosure action was filed,
then the case may be dismissed without prejudice * * *”* [emphasis added]); U.S.
Bank Natl. Assn. v. Kimball, 190 Vt. 210, 2011 VT 81,27 A.3d 1087, 9 14 (“U.S.
Bank was required to show that at the time the complaint was filed it possessed
the original note either made payable to bearer with a blank endorsement or made
payable to order with an endorsement specifically to U.S. Bank” [emphasis
added]); Mtge. Electronic Registration Sys., Inc. v. Saunders, 2010 ME 79,2 A.3d
287, 9 15 (“Without possession of or any interest in the note, MERS lacked
standing to institute foreclosure proceedings and could not invoke the jurisdiction
of our trial courts” [emphasis added]); RMS Residential Properties, LLC. v
Miller, 303 Conn. 224, 229, 232, 32 A.3d 309 (201 1), quoting Hiland v. Ives, 28
Conn.Supp. 243, 245, 257 A.2d 822 (1966) (explaining that © ‘[s]tanding is the
legal right to set judicial machinery in motion’ ” and holding that the plaintiff had
standing because it proved ownership of the note and mortgage at the time it
commenced foreclosure action); McLean v. JP Morgan Chase Bank Natl. Assn.,
79 So0.3d 170, 173 (Fla.App.2012) (“the plaintiff must prove that it had standing
to foreclose when the complaint was filed”); see also Burley v. Douglas, 26 S0.3d
1013, 1019 (Miss.2009), quoting Lujan v. Defenders of Wildlife, 504 U.S. 355,
571, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992), fn. 5 (" ‘standing is to be
determined as of the commencement of suit’ ”); In re 2007 Administration of
Appropriations of Water of the Niobrara, 278 Neb. 137, 145, 768 N.W.2d 420
(2009) (“only a party that has standing may invoke the jurisdiction of a court or
tribunal. And the junior appropriators did not lose standing if they possessed it

under the facts existing when they commenced the litigation” [footnote omitted]).
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{428} Here, Federal Home Loan concedes that there is no evidence that it
had suffered any injury at the time it commenced this foreclosure action..Thus,
because it failed to establish an interest in the note or mortgage at the time it filed
suit, it had no standing to invoke the jurisdiction of thé common pleas court,

The Real-Party-in-Interest Rule
{429} The court of appeals and Federal Home Loan relied on the
plurality opinion in State ex rel. Jones v. Suster, 84 Ohio §t.3d 70, 77, 701 N.E.2d
| 1002 (1998), which suggested that “[t]he lack of standing may be cured by
substituting the proper party so that a court otherwise having subject matter
jurisdiction may proceed to adjudicate the matter. Civ.R. 17.” However, four
justices declined to join that portion of the opinion, and therefore it is not a
holding of this court. See Chio Constitution, Article IV, Section 2(A) (“A
majority of the supreme court shall be necessary to constitute a quorum or to
render a judgment”).

{430} At common law, all actions had to be brought in the name of the
person holding legal title to the right asserted, and individuals possessing only
equitable or beneficial interests could not sue in their own right. See generally
Clark & Hutchins, The Real Party in Interest, 34 Yale L.J. 259 (1925); 6A
Wright, Miller & Kane, Federal Practice and Procedure, Section 1541 (2010).
However, the practice in equity relaxed this requirement, and states later
abrogated the common-law rules and adopted “rules that permitted any ‘real party
in interest’ to bring suit.” Sprint Communications Co., L.P. v. APCC Servs., Inc.,
554 U.S. 269, 279, 128 8.Ct. 2531, 171 L.Ed 2d 424 (2008).

{931} In Ohio, Civ.R. 17(A) governs the procedural requirement that a

complaint be brought in the name of the real party in interest and provides:

Every action shall be prosecuted in the name of the real

party in interest. An executor, administrator, guardian, bailee,

10
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trustee of an express trust, a party with whom or in whose name a
contract has been made for the benefit of another, or a party
authorized by statute may sue in his name as such representative
without joining with him the party for whose benefit the action is
brought, When a statute of this state so provides, an action for the
use or benefit of another shall be brought in the name of this state.
No action shall be dismissed on the ground that it is not prosecuted
in the name of the real party in interest until a reasonable time has
been allowed after objection for ratification of commencement of
the action by, or joinder or substitution of, the real party in interest.
Such ratification, joinder, or substitution shall have the same effect
as if the action had been commenced in the name of the real party

in interest.

{9132} Considering Civ.R. 17(A) in Shealy v. Campbell, 20 Ohio St.3d 23,
24-25, 485 N.E.2d 701 (19835), we observed:

The purpose behind the real party in interest rule is “ “* * *
to enable the defendant to avail himself of evidence and defenses
that the defendant has against the real party in interest, and to
assure him finality of the judgment, and that he will be protected
against another suit brought by the real party at interest on the
same matter.” Celanese Corp. of America v. John Clark Industries
(5 Cir.1954), 214 F.2d 551, 556" [In re Highland Holiday
Subdivision (1971), 27 Ohio App.2d 237] 240 [273 N.E.2d 903}.

{933} As the Supreme Court explained in Lincoln Property Co. v. Roche,
546 U.S. 81, 90, 126 S.Ct. 606, 163 L.Ed.2d 415 (2005), the real-party-in-interest

11
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rule concerns only proper party joinder. Civ.R. 17(A) does not address standing;
rather, the point of the rule is that “suits by representative plaintiffs on behalf of
the real parties in interest are the exception rather than the rule and should only be
allowed when the real parties in interest are identifiable and the res judicata scope
of the judgment can be effectively determined.” Consumer Fedn. of Am. v.
Upjohn Co., 346 A.2d 725, 729 (D.C.1975) (construing analogous District of
Columbia rule).

{9 34} Thus, the Third and the Ninth Circuits have rejected the notion that
Fed.R.Civ.P. 17(a), on which Civ.R. 17(A) is based, allows a party with no
personal stake in a controversy to file a claim on behalf of a third party, obtain the
cause of action by assignment, and then have the assignment relate back to

commencement of the action, stating:

“Rule 17(2) does not apply to a situation where a party with
no cause of action files a lawsuit to toll the statute of limitations
and later obtains a cause of action through assignment. Rule 17(a)
is the codification of the salutary principle that an action should
not be forfeited because of an honest mistake; it is not a provision

to be distorted by parties to circumvent the limitations period.”

Gardner v. State Farm Fire & Cas. Co., 544 F.3d 553, 563 (3d Cir.2008), quoting
United States ex rel. Wulff'v. CMA, Inc., 890 F.2d 1070, 1075 (9th Cir.1989).

{9/ 35} The Sixth Circuit Court of Appeals’ decision in Zurich Ins. Co. v.
Logitrans, Inc., 297 F.3d 528 (6th Cir.2002), illustrates this point, In that case, a
fire at a warchouse destroyed property insured by American Guarantee, which
pa_id out a claim for damages. However, another insurance company, Zurich
Switzerland, filed a complaint claiming to be the insured’s subrogee,

notwithstanding the fact that Zurich Switzerland had neither issued an insurance
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policy nor paid out any money to the insured. The defendants moved to dismiss
for lack of standing, and Zurich Switzerland sought to substitute American
Guarantee as the real ﬁarty in interest pursuant to Fed.R.Civ.P. 17(a). The district
court dismissed thé action.

{4] 36} The Sixth Circuit Court of Appeals acknowledged that the statute
of limitations would bar American Guarantee’s claim unless Fed R.Civ.P. 17(a)
allowed it to be substituted for Zurich Switzerland. However, the court
distinguished between the requirement of standing and the objection that the
plaintiff is not the real party in interest, and it held that because “Zurich American
admittedly has not suffered injury in fact by the defendants, it had no standing to
bring this action and no standing to make a motion to substitute the real party in
interest.” Id.

{9137} Other courts have also determined that a plaintiff cannot rely on
procedural rules similar to CivR. 17(A) to cure a lack of standing at the
commencement of litigation. - Davis v. Yageo Corp., 481 F.3d 661, 678 (9th
Cir.2007) (“whether or not Dux was the real-party-in-interest, it does not have
sfanding, and it cannot cure its standing problem through an invocation of
Fed R.Civ.P. 17(a)”); Clark v. Trailiner Corp., 242 F.3d 388 (10th Cir.2000)
(table), opinion reported at 2000 WL 1694299 (noting that the plaintiff cannot
“yetroactively become the real-party-in-interest” in order to cure a lack of
standing at the filing of the complaint [emphasis sic)); accord State v. Property at
2018 Rainbow Drive, 740 So.2d 1025, 1027-1028 (Ala.1999) (rejecting the
argument that a lack of standing can be cured after filing of the complaint);
Consumer Fedn. of Am. v. Upjohn Co., 346 A2d 725, 729 (D.C.App.1975)
{explaining that dismissal for lack of standing is consistent with D.C.
Super.Ct.Civ.R. 17(a)); see also McLean v. JP Morgan Chase Bank Natl. Assn.,
79 S0.3d 170, 173 (Fla.App.2012) (“a party is not permitted to establish the right

13
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to maintain an action retroactively by acquiring standing to file a lawsuit after the
fact™).

{438} We agree with the reasoning and analysis presented in these cases.
Standing is required to invoke the jurisdiction of the common pleas court.
Pursuant to Civ.R. 82, the Rules of Civil Procedure do not extend the jurisdiction
of the courts of this state, and a common pleas court cannot substitute a real party
in interest for another party if no party with standing has invoked its jurisdiction
in the first instance.

{939} Accordingly, a litigant cannot pursuant to Civ.R. 17(A) cure the
lack of standing after commencement of the action by obtaining an interest in the
subject of the litigation and substituting itself as the real party in interest.

Effect of Lack of Standing on Foreclosure Actions

{4/ 40} The lack of standing at the commencement of a foreclosure action
requires dismissal of the complaint; however, that dismissal is not an adjudication
on the merits and is therefore without prejudice. See State ex rel. Coles v.
Granville, 116 Ohio St.3d 231, 2007-Ohio-6057, 877 N.E.2d 968, § 51. Because
there has been no adjudication on the underlying indebtedness, our dismissal has
no effect on the underlying duties, rights, or obligations of the parties.

Conclusion

{941} It is fundamental that a party commencing litigation must have
standing to sue in order to present a justiciable controversy and invoke the
jurisdiction of the common pleas court. Civ.R. 17(A) does not change this
principle, and a lack of standing at the outset of litigation cannot be cured by
receipt of an assignment of the claim or by substitution of the real party in
interest,

{9 42} Here, it is undisputed that Federal Home Loan did not have

standing at the time it commenced this foreclosure action, and therefore it failed

14
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to invoke the jurisdiction of the court of common pleas. Accordingly, the
judgment of the court of appeals is reversed, and the cause is dismissed.
Judgment reversed
and cause dismissed.
O*ConNoR, C.J.,, and PFEIFER, LUNDBERG STRATfON, LANZINGER, CUPP,
and MCGEE BROWN, JJ., concur.

Thompson Hine, L.L.P., Scott A. King, and Terry W. Posey JIr., for
appellee.

Andrew M. Engle, for appellants.

Bruce M. Broyles, urging reversal for amici curiac Homeowners of the
State of Ohio and Ohiofraudclosure.blogspot.com.

Advocates for Basic Legal Equality, Inc., and Andrew D. Neuhauser;
Legal Aid Society of Cleveland and Julie K. Robie; Legal Aid Society of
Southwest Ohio, L.L.C., and Noel M. Morgan; Community Legal Aid Services,
Inc., Christina M. Janice, and Paul E. Zindle; and Ohio Poverty Law Center and
Linda Cook, urging reversal for amici curiae Advocates for Basic Legal Equality,
Inc., Legal Aid Society of Cleveland, Legal Aid Society of Southwest Ohio,
L.L.C., Community Legal Aid Services, Inc., Ohio Poverty Law Center, Legal
Aid Society of Columbus, Southeastern Ohio Legal Services, Legal Aid of

Western Ohio, and Pro Seniors, Inc.
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Schwartzwald Case means that Foreclosed
Homeowners Should Take A Second Look Legal Issues

Related to Their Foreclosure.

In Uncategorized on November 1, 2012 at 12:36 pm

B@M&ﬁh&maﬂaﬁ@i@&m@mcom/ about-these-ads/)

Yesterday, the Ohio Supreme court issued an important decision affecting Ohio Homeowners who
are now or who have recently been in foreclosure. In Federal Home Mortgage Corporation v.
Schwartzwald the Court unanimously agreed with the position that our firm has been strongly
advocating for the past 4 years that only someone who actually holds a homeowner's note and
mortgage may use the courts of Ohio to foreclose on their homes.

This seems obvious. But apparently not to the loan servicers and their foreclosure mill
co-conspirators who gleefully sued thousands of Ohioans on behalf of entities that had no right the

use the courts of Ohio.

The Court correctly held that Article IV of the Ohio Constitution limits the use of the Common
Pleas Court to parties who actually have a dispute with one and other, One doesn't need tobe a
lawyer to understand that A can’t sue B for a debt that B owes to C. Apparently that logic wasn't so
obvious to the lenders and loan servicers who originated millions mortgages (often predatory ones)
between 2001 and 2008 and sold and resold them to each other and unsuspecting bond holders on
Wall Street. For any one remembers playing musical chairs as a child, think of the notes and
mortgages originated last decade as the chairs and the originators, special purpose entities,
investment banks and Bond Trusts as the players.When the music stopped in 2008 when the
Market for mortgage backed securities crashed, we have learned that it is surprisingly unclear who
was holding notes and mortgages of Ohio Homeowners.

That is why all of the major lenders and loan servicers in Ohio simply ignored the legal

11/12/2012 12:23 PM
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requirements of owning someone’s note and mortgage and just filed for foreclosure in he name of
whatever entity they “thought” was the last to buy the note. Believe it or not, thousands of lawsuits
for foreclosure in Ohio were filed by entities that simply don’t have any dispute with the
homeowner they were suing. In the Schwartwald Decision, the Ohio Supreme Court has said

definitively that courts that granted Judgments in such circumstances were without jurisdiction to

do so, and that courts that our currently deciding cases must dismiss those where the lender did
not possess the note and mortgage prior to filing their foreclosure complaint.

What does this mean for Ohio Homeowners:

First, it is important to understand that courts do not have an obligation to independently review
cases to determine whether or not the party suing has standing to do so. Someone who is sued by a
lender or servicer that does not hold the note and mortgage must put the information about the
lender’s lack of standing before the court. The Schwartzwald Decision makes it more important
than ever that homeowners being sued for foreclosure in Ohio retain a lawyer to represent them.
While this can conceivably be done by some one without a lawyer, it is a rather sophisticated and
complicated argument and can best be put forward by a lawyer who is experienced in defending
foreclosures. Our firm and others offer payment arrangements that make retaining counsel
affordable to homeowners who are in foreclosure. For those who qualify, local legal aid offices
have some of the best staff and volunteer foreclosure defense lawyers in Ohio.

Second, if you have been sued foreclosure over the past several years, even if the matter has been
resolved by way of a loan modification or a cash for keys settlement, you should consult a lawyer
about whether or not you have claims against the companies involved in suing you. Under the
Federal Fair Debt Collection Practices Act and Ohio’s Consumer Sales Practices Act you may have
claims for damages and attorneys fees, but they both have short statutes of limitations, therefore
time is of the essence. Our firm and others will bring some of these claims on a contingent fee basis,
meaning that you would not owe a fee unless we recover damages on your behalf

Most importantly, it may be possible to seek an order vacating a judgment of foreclosure
particularly if the real estate has not yet been sold at Sherriff’s sale.

The critical lesson from this important decision is how important it is for homeowners who are
facing foreclosure to fight back by challenging every claim that is made. Believe it our not, in
thousands of cases throughout Ohio and the Country the largest banks in America and their
foreclosure mill lawyers cheerfully sued thousands of Ohioans for debts that weren’t owed to
them. The courage of the Schwartzwalds and the brilliant work of their superb lawyer Andy Engel
has cleared the path for thousands of Ohioans to seek justice.

Dann Doberdruk and Harshman can be found at www.dannlaw.com
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THE LAW OFFICE OF BRUCE M.
BROYLES

SHERIFF SALES STOPPED TO DATE

I was keeping track of the number of Sheriff's Sales stopped, but I decided that this gave the wrong impression to
viewers. An attorney should not be consulted as a matter of last resort. Instead an attorney should be consulted
early in the process and the sooner an attorney is consulted the more likely a Homeowner will have a favorable

result

The Law Office of Bruce M. Broyles
5815 Market Street, Suite 2, Boardman, Ohio 44512
Phone: (330) 965-1093 Fax: (330) 953-0450

bruce@hrucebroylesiaw.com

The Ohio Rules of Professional Conduct suggest that the reader be informed that one of the purposes of this blog is
to attract potential clients, and therefore should be considered attorney advertisement

WEDNESDAY, OCTOBER 31, 2012 FOLLOWERS

Ohio Supreme Courl Reverses Schwartzwald
While the issue was not expressly addressed, I believe the
language of the opinion allows motions to vacate void

judgments based upon the lack of standing,.

The Ohio Supreme Court addressed the following certified conflict:

“In a mortgage foreclosure action, the fack of standing or a real party in

interest defect can be cured by the assignment of the mortgage prior to
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judgment.”

The Ohio Supreme Court held that standing is required to invoke the
jurisdiction of the common pleas court, and therefore it is determined as of the

filing of the complaint.

The Ohio Supreme Court concluded:

I is fundamenta! that a party commencing litigation must have standing to su¢
in order to present a justiciable controversy and invoke the jurisdiction of the
common pleas court. Civ.R. 17(A) does not change this principle, and a lack
of standing at the outset of litigation cannot be cured by receipt of an

assignment of the claim or by substitution of the real party in interest.
The entire opinion can be viewed at the following link:

fiiprwww.sconetstate el us/ROD/docs/ pd70/2012/2012-0hio-5017.pdf
The Decision was unanimous without any concurring opinion. The Legal
Scholars do not need to attempt to decipher how the political winds may have

affected the outcome. The Court applied the Laws and Rules of Court.

Throughout this process [ have been having a debate with others as to whether
the lack of standing resulted in a void judgment or merely a voidable
judgment. A void judgment can be challenged at any time, The issue can be
raised at any point in the proceedings. The issue cannot be waived. 1

have always argued that standing was not "jurisdictional" and therefore the
lack of standing did not result in a void judgment. [ had always asserted in the
debate that the Courts used the phrase "invoke the jurisdiction” of the Court,

but they did not really mean that a “jurisdictional" flaw existed.

In the Ohio Supreme Court's decision today, I believe that there is a much
stronger argument to be made that the lack of standing creates a

jurisdictional flaw that results in a void judgment.

The Ohio Supreme Court addresses the issue of stadning by relying upon the

Ohio Constitution's grant of original jurisdiction, stating:

The Ohio Constitution provides in Article IV, Section 4(B): “The courts of
commeon pleas and divisions thereof shall have such original jurisdiction over

all justiciable matters
and such powers of review of proceedings of administrative officers and

agencies as may be provided by law.”

The Ohio Supreme Court then cites holdings from its previous cases

and holds:
“[s]tanding to sue is part of the common understanding of what it takes

http://brucembroyles.blogspot.com/201 2/10/chio-supreme-court-reverses...
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to make a justiciable case.”

The resulting conclusion is that without standing there is no
justiciable matter over which the Court of Common pleas can
exercise jurisidiction, and any resulting judgment would be

void, not merely voidable.
The Ohio Supreme Court also makes the following statement:

Standing is required to invoke the jurisdiction of the common pleas court.
Pursuant to Civ.R. 82, the Rules of Civil Procedure do not extend the
jurisdiction of the courts of this state. and a common pleas court cannot
substitute a real party in interest for another party if no party with standing has

invoked its jurisdiction in the first instance.

Based upon the Ohio Supreme Court's decision in Schwartzwald
2012-Ohio-5017, a strong argument can be made that a Plaintiff that did not
possess an interest in the promissory note and mortgage at the time the
complaint was filed, had no standing to invoke the Court's jurisdiction. and

any resulting judgment is void and subject to a motion to vacate.
POSTED BY BRUCE BROYLES AT 8:21 AM

+2 Recommend this on Google

3 COMMENTS:

amicosman November 1, 2012 5111 AM

You would be wrong in your believe.

If a claim is asserted by one who is not the real party in
interest, then the party lacks standing to prosecute the action,
but the court is not deprived of subject matter jurisdiction. See
State ex rel. Tubbs Jones v. Suster (1998), 84 Ohio St. ad 7o,
1998 Ohio 275, 701 N.E.2d 1002, citing State ex rel. Smith v.
Smith (1996), 75 Ohio St.3d 418, 420, 1996 Ohio 215, 662
N.E.2d 366, 369; State ex rel. LTV Steel Co. v. Gwin (1992), 64
Ohio St.3d 245, 251, 1992 Ohio 20, 594 N.E.2d 616, 621.

Reply

Replies

A Engel November 1, 2012 6:40 AM

Amicusman - Read Schwartzwald. Justice
O'Donnell expressly stated that Suster is NOT the
law. Also, the Court clearly stated that standing and
real party in interest are NOT the same thing, and
standing cannot be "cured” under Rule 17(A). These
issues are what Schwartzwald are all about. What

hitp://brucembroyles.blogspot.com/2012/1 (/ohio-supreme-court-reverses...
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you say was generally held to be true in Ohio, but
that all changed yesterday.

Repiy

A Engel November 1, 2012 6144 AM

Bruce - There is absolutely no doubt that the judgments
entered in foreclosure cases in which the plaintiff lacked
standing when the complaint was filed can be attacked. They
are void. Period. The hard part will be proving the lack of
standing.
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ndrew M. Engel Co., L.P.A,

Proudly Serving the Miami Valley

How Schwartzwald Could Help You

Posted on Naovember §, 2012

The Ohio Supreme Court’s decision in Fed. Home Loan Mtge. Corp. v. Schwartzwald gives new hope to
Ohioans who have lost their homes to foreclosure. Because of the Schwartzwald ruling, Ohio trial courts can be
asked to take a fresh look at old, closed foreclosure cases in which the foreclosing bank was not entitled to
enforce the note and mortgage. This new hope comes from a very old concept ~ standing. The Supreme Court
reaffirmed the crucial role standing pays in all civil lawsuits, including foreclosure cases. Without standing, a
bank is not allowed to file a foreclosure case, and if a plaintiff lacks standing, a court is not permitted to grant any
relief. And it doesn’t matter if the bank obtains the right to enforce the note and mortgage during the case. It must
possess that right at the time the case is filed. In other words, if the bank didn’t have its paperwork in order when
the case was filed, the judgment and sale can be thrown out.

But it won't be easy to convince a court that it didn’t have the power to grant a judgment. The law governing
promissory notes is complex. And securitization — the process of bundling mortgage loans into trusts and selling
interests in the trusts to investors — makes these issues doubly complex. Still, thousands of Ohicans may have

nad their home wrongfully foreclosed.

| have read dozens of blog posts and articles analyzing the impact of the Schwartzwald decision. Many miss the
more subtle points of how standing is determined in foreclosure cases. Not everyone will be able to attack their
old foreclosure judgment. But for those who can, it is important to have a lawyer who truly understands the

issues involved.

| am happy to review your case to determine if it can be reopened. Call today for an appointment.

This entry was posted in foreciosure, Schwartzwald by Andy. Bookmark the permalink
httnengellawdayton.com/?p=83] .

Comments are closed.
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Ohio Supreme Court Rules on Lender Foreclosure Actions
-11/2/2012

On October 31, 2012, the Ohio Supreme Court unanimously held that a party who files a foreclosure
lawsuit prior to acquiring title to the underlying note and mortgage lacks standing to bring the action, and
that such defect cannot be cured through an assignment prior to judgment. The Court's opinion in
Federal Home Loan Mortgage Corp. v. Schwartzwald, Slip Op. No. 2012-Ohio-5017, mandates dismissal
of any pending foreclosure case filed before the plaintiff obtained a valid assignment of the loan
documents and requires those plaintiffs to restart the foreclosure process. This decision resolves a split
of authority among Ohio appellate courts, as courts in several jurisdictions had previously allowed
foreclosure plaintiffs to obtain standing through a post-filing assignment. The opinion does not address
whether prior judgments entered despite this defect are void or subject to a motion to vacate.

In Schwartzwald, the defendant-borrowers purchased their home in November 2006. in connection with
this purchase they executed a promissory rote and morigage in favor of Legacy Mortgage. Legacy
immediately endorsed the promissory note and assigned the mortgage to Wells Fargo Bank, N.A. who
was the servicing agent for Federal Home Loan Mortgage Corporation (Freddie Mac). The borrowers
failed to make their payment due for January 2008, and on April 15, 2009, Freddie Mac filed a foreclosure
Jawsuit, The complaint included a copy of the mortgage in favor of Legacy, but did not attach the
promissary note or any assignments. On May 15, 2009, Wells Fargo executed an assignment of the note
and morgage to Freddie Mac, which Freddie Mac filed with the trial court on June 17, 2009. Freddie Mac
later filed the 2006 assignment from Legacy to Wells Fargo.

The trial court granted Freddie Mac's motion for summary judgment and entered a decree of fareclosure
based on the borrowers' default under the promissory note. The trial court also denied the borrowers’
cross-motion for summary judgment, which asserted that Freddie Mac lacked standing to foreclose. The
Second District Court of Appeals affirmed the trial court's decision, but certified that its decision conflicted
with opinions from two other Ohio appellate courts, rendering it appropriate for consideration by the
Supreme Court.

In a 7-0 decision, the Supreme Court reversed the decision of the Second District and ordered that
Freddie Mac's foreclosure be dismissed. In reaching its decision, the Court noted that “a party
commencing litigation must have standing to sue” and a party's standing “depends on the state of things
at the time of the action brought.” Based on this fundamental principle, the Court held that a party
“receiving an assignment of a promissory note and mortgage from the real party in interest subsequent to
the filing of an action but prior to the entry of judgment does not cure a lack of standing to file a
foreciosure action.” Because Freddie Mac failed to establish its interest in the promissory note and
mortgage as the date of its foreclosure filing. “it had no standing to invoke the jurisdiction of the common

pleas court.”

Freddie Mac argued that any lack of interest in the note and montgage could be cured before judgment
under Civil Rule 17(A), which states that no action should be dismissed until a reasonable time has been
allowed for “ratification of commencement of the action by, or joinder or substitution of, the real party in
interest.” The Court rejected this argument, holding that a trial court “cannot substitute a real party in
interest for another party if no party with standing has invoked jurisdiction in the first instance.”

The Court did note that although a lack of standing at the commencement of a foreclosure action requires
dismissal of the complaint, such dismissal is not an adjudication on the merits and is therefore without
prejudice. In effect, a plaintiff with no interest at the time its foreclosure is filed must file a new acfion after
abtaining proper legal title to the promissory note and mortgage.

The Schwarizwald opinian highlights an important consideration for lenders to address prior to a
foreclosure filing. For loans originated with a separate financial institution, it is necessary to obtain valid
assignments of the note and mortgage securing that loan from the originating lender, as well as any other
party in the chain of ownership, before filing any judicial action. 1t is unclear what effect this decision will
have on prior judgments, although it is very possible that borrowers will try to use Schwartzwald as a
basis to vacate existing judgments where the lender-creditor obtained its interest through an assignment.

For further information regarding this development and its practical impact, contact John F. Kosteliik,
Bankruptcy/Creditor Rights Practice Area Leader or any of the following Frantz Ward attorneys:

Gregory R, Farkas ~ Brian E. Roof

Hans L, Larsen Timothy J. Richards
Mark L. Rodio Dale S. Smith

Back to Legal Developments
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Ohio Supreme Court
Issues Landmark
Decision

In a surprising decision from the Ohio Supreme Court, the Court
decided a significant issue of law involving both the standing of
foreclosure plaintiffs in Ohio actions and the role played by
mortgage assignments in determining standing.

In Federal Home Loan Morigage Corporation v. Schwartzwald,
2012-Ohio-5017, the Court resolved a split among the
intermediate Ohio courts of appeal on the specific issue of
whether "the lack of standing or a real party in interest defect
can be cured by the assignment of the mortgage prior to
judgment." Before the Schwartzwald decision, the majority rule
in Ohio had been that a standing or real party in interest defect
could be cured by assignment of the mortgage before
judgment. However, the Court instead sided with the minority
view that standing is jurisdictional, and any post-complaint
events cannot cure a lack of standing that existed on the day
the complaint was filed.

On the facts of Schwartzwald, the foreclosure plaintiff had been
assigned the note and mortgage approximately one month after
the complaint was filed. Additionally, no copy of the note was
attached to the Complaint, and a copy that was subsequently
filed was not indorsed in blank or specifically indorsed to the
foreclosure plaintiff. Nor was any evidence introduced that the
foreclosure plaintiff had possession of the note before the
complaint was filed. Subsequently, the borrowers mounted a
challenge to the standing of the foreclosure plaintiff in the trial
court. However, that challenge was unsuccessful as summary
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judgment was entered in favor of the foreclosure plaintiff. The
judgment was affirmed on appeal to the Ohio Second District
Court of Appeals, but a certified question of law on the issue of
standing and mortgage assignments was accépted by the Ohio
Supreme Court.

in reVersing and ruling in favor of the borrower, the Court found
a doctrinal difference existed between Ohio Civ.R. 17(A), which
requires that all actions be prosecuted in the name of the real
party in interest, and the standing doctrine, which requires that
plaintiffs have a stake in the action through an injury. The Court
held that, regardless of the dictates of Rule 17(A), standing in
Ohio is jurisdictional, which requires that a complaint be
dismissed if the plaintiff did not have standing on the day the
complaint was filed. Additionally, the Court looked primarily to
the mortgage assignment to determine whether the foreclosure
plaintiff had standing on the day the complaint was filed and did
not address the foreclosure plaintiff's arguments under the
Uniform Commercial Code that its production of the note
established its standing.

The result of this decision is that all foreclosure plaintiffs in Ohio
must produce evidence of their standing to file foreclosure
actions on or before the complaint filing date. In practice, this
means ensuring that mortgage assignments be executed in
favor of foreclosure plaintiffs on or before the complaint filing
date and that evidence of such execution appear in the
complaint and/or its attachments.

Otherwise, the Court did not address the issue of whether
foreclosure judgments that violate the holding in Schwartzwald
are void for lack of subject matter jurisdiction. However, the
Ohio doctrine of res judicata will likely prevent borrowers from
vacating unappealed judgments on the basis of Schwartzwald
that pre-date Schwartzwald. Nevertheless, we expect
borrowers' counsel to attempt to leverage Schwartzwald to
attempt to vacate settled judgments in many situations.

© 2012 Manley Deas Kochalski, LLC. All rights reserved.
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Foreclosure Cases - 2002-2011

Pending at Transferred/ Percentage
Beginning of the New Cases Reactivated/ Default Resolved Through
Year Filed Redesignated ludgment Default Source
2011 38,501 71,556 14,076 27,146 22% 1
2010 37,629 85,483 11,929 37,589 28% 2
2009 31,680 89,053 10,146 39,068 30% 3
2008 32,264 85,773 8,522 40,034 32% 4
2007 35,001 83,230 8,334 41,133 32% 5
2006 20,268 79,072 13,221 35,874 32% 6
2005 19,975 63,996 10,476 27,572 29% 7
2004 20,712 59,007 7,117 26,687 31% 8
2003 20,406 57,083 6,452 24,616 29% 9
2602 16,951 55,274 4,445 21,137 28% 10
Total Defaults 320,856
Cumulative
Percentage
Resolved
Through
Default 29%
Sources

1 http://www.supremecourt.ohio.gov/publications/annrep/110CS/20110CS.pdf
2 http://www.supremecourt‘ohio.gov/Pub!ications/annrep/lOOCS/ZOlOOCS.pdf
3 http://www.supremecourt.ohio.gov/Publications/annrep/OQOCS/ZOOQOCS.pdf
4 http://www.supremecourt.ohio.gov/Publications/annrep/OSOCS/ZOOSOCS.pdf
5 http://Www.supremecourt.ohio.gov/Pubiications/annrep/O?OCS/’ZOWOCSApdf
6 ht’cp://www.supremecourt.ohio.gov/PubIications/annrep/06C)CS/2006_C0urt_Summary.pd\C
7 http://www‘supremecourt.ohio.gov/Publications/annrep/OSOCS/ZOOS_Court_Summary.pdf
8 http://www.supremecourt,ohio.gov/Publications/annrep/O4OCS/2004_Court_Summary.pdf
9 http://www.supremecourt.ohio.gov/Publications/annrep/O3OCS/2003_Court_Summary.pdf

10 http://www.supremecourt.ohio.gov/Publications/an nrep/020CS/COMPLETE-OCS.pdf
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