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IN T^IE SUPl^EME COLTI^'T OF OI-IIO

^'^DE I^ IIOM^ 1^OAN MOItTOAC^ . Case No. 2011-i201 amd 2011-1362

COI^POItATION, •

Plairxtllf Appellee, . Qn Appeal From Greene County Cout°t of
, Appeals, Second Appellate District

v,

DIJANE SCIIWAI2TZWALD, et al.,

Defendants-Appellar^ts.

Catirt of Appeals
Case No. 2010 CA 0041

MOTION FOR 12ECONSIDERATION

Pursuant to Supreme Court Rule of I'ractice 11.2, Plaintiff Appellee Federal Home Loan

Mortgage Corporation ("Freddie Mac") moves the Court to reconsider its Opil^ion, Slip Op.

2012-Ohio^5017, with respect to three matters:

1) The Court should clarify whether a plaintiff's failure to prove standing as of the

filing af a complaint deprives a common pleas court of subject matter jurisdiction;

2) If the ^ Gourt iiz fact held that a plaintiff's lack of standing as of the ^ filing of a

camplaint deprives a common pleas court of subject matter jurisdiction, then the Court should.

only apply that 1°ule prospectively;

3) Because Defendants-Appellants Duane and Julie Schwartzwald did not seek a

stay of the execution proceedings and the property at issue has since been sold to a third party,

the Court shotild remand this case to the conlmon pleas court to pernlit Freddiei
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it in fact had standing as of the filing of the Complaint, and to instruct the common pleas court ta

only dismiss the case without prejudice if Freddie Mac cannot do so.

Freddie Mac is filing the attached Memorandum in support of the Motion.

Respectfully submitted,

`^^^.P^co
Scott A. King (#0037582) (Counsel of Record)
Terry W. Posey, Jr. (#0078292)
THt)1VIPSCIN IFIINE LLP
Austin Landing I
10050 Innovation Drive
Suite 400
Dayton, Ohio 45342
Telephone: (937) 443-6560
Facsimile: (937) 443^6635
S cott. King@Thomp sai^liine. com
Terry.Posey(cf Thompsonhine.com

Courz.sel foN 7'laintiff=Appellee Fecleral Home ^oari

Mortgage Cof por^ation
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IN T^IE SUPIZEME COUI^T OF O^IIO

FEDEI^AL, I301VIE I,OAN ^VI()RTOAGE
^ORPOI^ATI01^1,

PlaintiffA^spellee,

v.

DUANE ^CH^VARTZWAI.,D, et al.,

f1►efendants^Appellants.

^ase Na. 2011-1201 and 2011®1362

On Appeal From Greene ^'ounty Court of
Appeals, Second Appellate District

Court of Appeals
Case No, 2010 GA 0041

1VIEMOItANDUItiI IN ^UPPORT OF 1VIOTION
FOFt ItE^®N^IDERATION

I INTItODUGTION

The Opinion held that a plaintiff must be able to prove that it has standing^to maintain the

action as of the time that it filed the complaint, and that if it does not do so, a plaintiff has no

ability to "invoke the jurisdiction'9 of a common pleas court in the first instance, requirir^g the

case to be dismissed. >3ecause the record in this case did not show ihat Freddie Mac had

standing as of the time of filing of the Complaint, the Court dismissed this case without

prejudice,

The Opinion is unclear as to whether the ^ourt intended to hold that a plaintiff's failure

to have standing and its inability to "invoke the jurisdictian" of the court deprives a common

pleas court of subject matter jurisdietion. That distinction is erucial, as a judgment rendered by a

court without subject matter jurisdiction is void (and not merely voidable).

lf the ^ourt did intend to hold that a plaintiff s failure to have standing deprives a

comman pleas court of subject matter jurisdiction, then the 4pinion changed the law of Ohio,



and thrcw inta question judgments rendered in literally hundreds of thousands of foreclosure

actions (and potentially every judgment ever rendered in this state}. If a plaintiff's lack of

s^anding deprives a comman pleas court of subject matter jurisdiction, then Plaintiff Appellee

Federal Home Loan Mortgage Corporation ("Freddie Mac") respectfully suggests that the

Opinion be limited to prospective application only.

Finally, following the cotnmon pleas catzrt's judgment in this case, Defendants-

Appellants Duane and Julie Schwartzwald did not seek a stay of the sheriff's sale, and the

property has been sold to a third party.l The (.^pinion's dismissal of this case without prejudice

leaves the parties in an unusual position. Ta avoid this case ance again being returned ta the

appellate process, Freddie Mac requests that this case be remanded to tlze conlrnon pleas court

and tl^at it be afforded the oppartunity ta show that it in fact had standing as of the filing of the

Complaint.

II. DISCUSSION

A. ^ The Cotu-t should clarify whether a plaintiff's failure to prove standin^ at the
time of filing deprives a camman pleas court of subiect matter iurisdiction.

In the Opinion, the Court rejected the holding of the plurality in Stcrte ex rei. Jo^es v.

Sz^stet°, 8^ Ohio St.3d 7Q, 77, 7Q1 N.E.2d 1002 (1998) (as we11 as the opinians of the majarity of

the appellate districts) and held that a lack af standing may not be cured under Civ.R. 17(A).

C)pinion,'^ 38. The Court went on to hold "the lack of standing at the commencement of a

foreclosure action requires dismissal of the complaint." Id.., ¶ 40.

The Cpinion repeatedly states that a plaintiff without standing may not "illvoke the

jurisdiction" of the court,2 but never addresses what the Court meant by that phrase. At the same

1 A copy af the Auditor's property card reflecting the sales of tlle property are attached as

Exhibit A.
? E.g., "standing is required to invoke the jurisdiction of the common pleas court"( ¶ 3); "It is an
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time, other parts of the Clpinion could be read as canflating a lacl: of standing with a lack of

subject matter jurisdiction ("Pursuant to Civ.R. 82, the Rules of Civil Procedure clo r2ot e^;tend

tl^e ju^isdiction of the couyt.s of tl^is ,state, and a common pleas court cannot substitute a real party

in interest for another party if no party with standing invaked its jurisdiction in the first

instance[]" and "it is fundamental that a party commencing litigatian 3nust have standing to sa^e

to pre.sent c^ justicic^ble cont^overs^^ and invake the jurisdietion of the common pleas eourt.").

Opinion, ^¶ 38 and 41 (emphasis added).

Conflation of standing and subject matter jurisdiction is not consistent with this Court's

preeedent. Rather, this Court has discussed standing and subject matter jurisdiction as different

concepts. City of N. Cc^nton v. City of Cc^nton, 114 Ohio St.3d 253, 2007-Ohio-4005, 871 N.E.2d

586; Swcrnton Locccl Scd^ool 17ist. Libyary v. Bud^et Com. of Z,ucczs County, ^^ Ohio St.2d 41,

378 N.E.2d 139 (1978).

The Court has separated the concepts of a court having subject matter jurisdiction and the

court's exercise of jurisdiction in a particular case in defining the differenee between void and

voidable judgments: "a judgment is generally void only when the court rendering the judgment

lacks subject-matter jurisdiction or jurisdiction over the parties; however, a voidable judgment is

one rendered by a coLirt that laeks jurisdiction over the particular case due to error or

irregularity." Mille^ v. Nelson-Miller•, 132 Ohio St.3d 381, 2012-Ohio-2845, 972 N.E.2d 568,

elementary concept of law that a party without standing to invoke the ju^isdiction of the court

unless he has, in an individual or representative capacity, some real interest in the subject matter

of the^action[]" (emphasis in original) (¶ 22, citing Stute ex Nel. Dcallmc^n v. CouNt of Cornmon

Pleczs, 3S Ohio St.2d 176, 179, 298 N.E.2d 515 (1973)); "standing to sue is required to invoke
the ju.risd.iction of the comrnon pleas court" ('^ 24); "invoking the jurisdiction of the court
`depends on the state of things at the time the action is brought"' (¶ 25, citing Mollan v.

Torrccnce, 22 U.S. 537, 539 (1824)); "Thus, because [Freddie I`3Iac] failed to establish an interest

in the note or nlortgage at the time that it filed suit, it had no standing to invol{e the jurisdiction
of the common pleas court[]" (¶ 28); "Stand.ing is required to invoke the jurisdiction of the

comrnon pleas court[]" (^ 38).
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¶ 12, citing In t°e J.J., 111 ®hio St.3d 205, 2006-t^hio-5484, 8S^ N.E.2d 851, at ¶^( 10, 15.

Similarly, the Court has explained "where it is apparent from the allegations that the matter

alleged is within the cl^.ss a^ cases in which a particular court has been empowered to act,

jurisdiction is present. Any subsequent error in the proceedings is anly et-ror in the `exercise of

jurisdictian,' as distinguished from the want of jurisdiction in the first inst.ancc." State v.

Frliaggi, 86 Ohio St.3d 230, 240, 714 N.E.2d 867 (1999} {empliasis added}.

The lower courts have separated standing from subject matter jurisdiction. Robbi^^s v.

Yha^Nen, 12th Dist. No. CA95-11-200, 1996 Ohio App. LEXIS 1815, at *4-5 (May b, 1996);

Aurora Lcaan Servs., LLC v. Cart, 11 th Dist. No. 2009-A^0026, 2010-Ohio^ 1157; JPMoy°garr

Chas^e Bank TN. v. Mur^Plzy, 2d Dist. No. 23927, 2010-Ohio®5285 (holding that standing is waived

if not timely raised} (jurisdiction declined by this Court in Case No. 2010^2136}; Ever•Home

Mor^tg. Ca, v. Bel^rens°, 1 l^th Dist. No. 2011-L-128, 2U12-Ohio-1454, ¶ 12 (same} (jurisdietion

declined by this Court in Case No. 2012-1089); Adlaka v. Quaranta, 7th Dist. No. 09-MA-134,

2U10-Ohio-6S09, ¶ 44; U.S. Bc^nk Nat'l Ass'n v. S^rce^, 3rd Dist. Case No. 9-11-O1, 2011-Ohio-

3128, ¶ 37; citing Fr'^st Unian Nat'l Bank v. Iluffoy^d, 146 Ohio App. 3d 673, 677, 2001-Ohio-

2271, 767 N.E.2d 1206, ¶13; Travelers Indemn. Co. v. R. L. Smith Co., 1 lth Dist. No. 2000-L-

014, 2001 Ohio App. LEXiS 17^0 (Apr. 13, 2001}; Hang-Fu v. Halle Homes, Inc., 8th Dist. No.

76589, 2000 Ohio App. LEXIS 3625 (Aug. 10, 2000}; Mid-State T^ust L^'v. Davis, 2nd Dist. No.

07-CA-3I; 2008®Ohio-198^, ¶ 56; Cd^a.se Horrze Fin., L.L.C. v. Heft, 3rd Dist. Nos. 8®i0-i4, 8-

10-16, 2012-Ohio-876, ¶ 29.

The distinction between a plaintiff's lack of standing and a court's lack of subject matter

jurisdiction is crueial. A judgment that is void for lack of subject matter jurisdiction may be

collaterally attacked at any time. Pratts v. Hurley, 102 Ohio St.3d 81, 2004^Ohio^ 1980, 806

N.E.2d 992, ¶ 11; Fox v. Eaton CoN^^., 48 Ohio St.2d 236, 358 N.E.2d 536 (1976); In Ne Nat'l
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C'entu^•y Fr.'». Entef°s., No. 10-4194, 2012 U.S. App. LE^IS 18474 (6th Cir. Aug. 9, 2012}.

Because void judginents may be attacked at any time, this Court has been careful to limit its

characterization of errors which will be deemed to deprive a common pleas caurt of subject

matter jurisdiction. As this Coul•t noted in 1^'el.son-Mrller, "we have a strong interest m

preserving the finality of judgments ... If delayed attacks such as the appellee°s were possible, []

decisions would be ^e^-petually open to attack, and tinality would be impossible." Nelsan-Mille^,

2012-Ohio-284S, ¶ 1$, citing In ye Hc^tchey, 443 Mich. 426, 440, 505 N.W.2d 834 (1993).

Begimung literally within hours of the issuance of the Opinion, barrawers have filed

motions to vaeate judgments rendered long ago, arguing that the Opinion stands for the

proposition that a plaintiff's lack of standing means that a common pleas court lacked subject

matter jurisdiction.3 Caunsel for lenders and borrowers (including counsel for the

Schwartzwalds and their amicus curiae) have noted that language of the (^pinion may have left

open the cluestion whether foreclosure judgments entered without standing are void for lack of

subject matter jurisdiction.4

Given its prior precedent and the holdings of numerous appellate districts, Freddie Mac

does not believe that the Court intended to dramatically change (7hio law in this fashion. Before

permitting the onslaught of attacks on prior judgments (in both foreclosure and non=foreclosure

cases), the Court should clarify the Opinion to tnake clear that a lack of standing does not affect

a common pleas caurt's subject matter jurisdiction.

B. If a failure to t^rove standin^g affeets subiect matter iurisdiction the Ot^inion

should adat^ly prospectively only.

If the Court really did intend to hold that a plaintiff s lack of standing deprives a common

pleas court of subject znatterjurisdiction, then it should apply that rule prospectively only. In

3 Samples of these motions are attaehed as Exhibit B.
4 Examples are attached as Exhibit C.
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T1iCea^ro v. A Best P^ods. Co., 120 Ohio St,3d 149, 2008-Ohio-5327, 897 N.E.2d 132, ¶ 2S, the

Court adopted the analysis of the U.S. Supreme Caurt in Chevron Dil Co. v. Huson, 404 U.S. 97,

lOb-107 (1971), in determining whether a common law decisian should only apply

prospectively. In making that detennination, the Court is to consider:

(1) whether the decision establishes a new principle of law that was not
foreshadowed in prior decisions; (2} whether retroactive application of the decisian
promotes or retards the purpose behind the rule defined in the decision; and (3)
wliether retroactiv^ application of tlie decision causes an inequitable result.

Id.

Those elements are present here. First, not only had the Second District a11d the plurality

in Sr.astea^ concluded that defects in standing could be cured, so had the majority af the appellate

districts. U. S. Bank Nat'1 Ass'n v. Bayless, Sth Dist. No. 09 CAE O1 004, 2009-Ohio-C 11 S;

Deutsche Bca.nk Nat'l Tra-ast C:o. v. Cr°eene, 6th Dist. No. E-10-006, 2011-Ohio-2959; U.S. Bank.

N.A. v. Maa°cino, 1$1 Ohio App. 3d 328, 2009-Ohio-1178, 908 N.E.2d 1032 (7th Dist.); Bank of'

N.Y. v. Stuart, Ninth Dist. No. 06CA008953, 2007-Ohio-1483; Count>^ywide Home Loan

Ser°vicing, L.P. v. Thonzas, Tenth Dist. No. 09AP-819, 2010-Ohio-3018; Kinder v. Zu^ak,

Eleventh Dist. No. 2008-L-167, 2009-Oliio-3793; VVccshington Mutual Bank, FA v. Bett^>

Wallace, et al., Case No. 2011-1694 (12th Dist.). ^

Second, retroactive application of the decision would not pronlote its purpose. There is

no evidence that any borrower who was a defendant in a case where the lender lacked standing

has been subjected to claims by a different lender seeking to recover on the same debt.

Third, retroactive application of the rule would cause inequitable results. The Ohio

Courts Statistical Reports produced by this Court show that there have been 320^85C default

yudg^ent^ lu fcareclosure aetior^s in the past 10 years alone.s If the Court intetided to hold that

5 See http://www.supremecourt.ohio.gov/publications/amlrep/110CS/201 lOCS.pdf
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a plaintiff s lack of standing deprives a common pleas court of lack of subject matter and that

rule were applied retroactively, then every one of these judginents would be openn to collateral

attack. In fact, if that is the law, then every judgment ever rend^red in this state could now be

challenged by a collateral attack that the plaii^tiff s lack of standing meant that the court never

had subject matter jurisdiction in the first instance. 1 hat outcome that would be "pregnant with

fearful consequences." Nel.son®Mrller, 2012-Ohio-2845, ^ 19, quoting Brnghanz v. llilille^, 17

Ol1io 445, 448 (1848). If the Cotlrt did in fact hold that the plaintiff°'s failure ta possess standing

at the time af ^ling the c.omplaint deprives a trial court of subject matter jurisdiction, that rule

should be applied prospectively only.

C. T_he Court should^ennit Freddie Mac to show that it in fact had standin^ as of the

filin^ of the Complaint.

In the Opinion, the Court ordered that tlle case be dismissed, but noted that the "dismissal

had no effect on the underlying duties, rights or obligations of the parties." Opinion, ¶ 40.

Freddie Mac asks that this disposition be reconsidered, and that tl^is case be remanded to the

common pleas court to permit Freddie Mac to show that it had standing as of the filing of the

Complaint.

http ://www. supremecourt. ohio. gov/Publications/arulrep/ 100 C S/20100 C S.pdf
http://www. supremecourt. ohio. gov/Publications/ai^n^rep/090C S/20090C S.pdf
http://ww^. supremecourt.ohio. gov%Pubiications/annrep/080CS/20080CS.pdf
http://www. supremecourt.ohio.gov/Publications/annrep/070CS/20070CS.pdf
http://www. supremecourt.ohio.gov/Publications/annrep/060CS/2006_Court_Summary.pdf
http: //www. supremecourt. ohio. gov/Publicatians/annrep/O S OC, S/2005_Court_Summary.pdf
http://www. supremeeourt.ohio. gov/Publications/annrep/040CS/2004_Court_Summary.pdf
http://ww-w. supr emecourt.ohio. gov/Publications/annrep/030CS/2003_Court_Summary.pdf
http://www.supremecaurt.ohio.gov/Publications/atu^z'ep/020CS/COMPLETE-OCS.pdf

A tabular report of the number of foreclosure cases resolved by default judgment in Ohio is

attached as Exhibit D.
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As noted both in the Briefs and during argument, there is a copy of the Note in the record

in this case that bea^°s a blank indorsenlent, making it bearer papeY°, and t11us enforceable by its

holder, including Freddie Mac. Notice of Filing of Note; R.C. 1303.31(A)(1), flowever, the

copy of the Note with the blank indorsen^ent was not authenticated as required by Rule 56, and

thus could not be the basis of a surnmary judgn7ent in favor of Freddie Mac. Instead, the only

adinissible copy of the Note in this case was one that was not indorsed. Because of the

lirnitations of the record, Freddie Mac had to rely on its possession of the Note and the post^

tiling Assign^nent of the Note and Mortgage to defend the sumn^ary judg^nent rendered in its

favor.

^ ^ Prior to the Opinion, that was of no mornent because both the plurality in S^uster and the

majority of the appellate distriets (including the Second District) permitted any defect in standing

to be cured. The Court, of course, has now made clear that is not the law, and that a plaintiff s

failure to `have standing as of the time of filing requires disrnissal of the case withaut prejudice.

But the application of tliat rule to this case in its cur^ent posture presents a series of

uncertainties. The Schwartzwalds did not obtain a stay pending this appeal. During thc

pendency of the appeal before the Second District and this Court, the property has since sold to a

third party. R.C. 2329.4^, tl^e statute rneant to address situations in which a judgrnent has been

reversed, does not expressly address what happens when the reversal results only in a dismissal

withaut prejudice.

In these circutnstances, Freddie Mac respectfully suggests that affording it the

opportunity to show that it did in fact have standing as of the date of the Conlplaint would

obviate a number of questions, including how R.C, 2329.45 applies to a disinissal of a case

without prejudice. This is particularly appropriate v^here there are materials in the record

suggesting that Freddie Mac could prove standing, and its conduct was consistent with the law

-10-



that was tl^en in effect in the Second Appellate I)istrict. Accordingly, Freddie Mac respectfully

requests tlzat the Court remand this case to the common pleas court, and order that if Freddie

Mac cannot shaw that it had standing at the time of filing its camplaint, that the case would then

be dismissed without prejudice.

Iija COI^CLUSI01^

For the past ten years, foreclosure actions constituted a significant poi^tion of the Ohio

cominon pleas court docket, and appeals of those decisions (including to this Court) are legion.

The lack of clarity of the language in the Opinion invites ciissatisfied defendants to challenge

literally hundreds of thousands of jud^ments already rendered in this state. Clarifying the

language in the Opinian would bring guidance to parties and the lower courts. If the Coua-t really

did mean to hold that a lack of the plaintiff's standing deprives a common pleas court of subject

matter jurisdiction, then that rule should be applied prospectively only. In any event, Freddie

Mac shoLtld be afforded the opportunity to show that it in fact met the requirements of the rule

announced in the Opinion.

Respectfully submitted,

^^ ^. ^^ c -
Scott A. King (#0037582) (Counsel of Record}
Terry W. Posey, Jr. (#0078292)
'pH®^I'SON HINE I.I.P
Austin Landing I
10050 innovation Drive
Suite 400
Dayton, Ohio 45342
Telephone: (937} 443-CS60
Facsimile: (937} 443-6b35
S cott. King(a^ Thomp sor^lline . com
Tez-ry.Posey,^Thompsonhine.com

Counsel foN Plaintiff-Appellee Federtrl Home Loay^
Mor^tgc^ge Corporatiorr
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CERTIFI^ATE OF SER^I^E

I hereby certify that a copy of the foregoin^ has been served upoiz the followin^ via

re^ular, U.S, Mail, on this 13th day of November, 2012:

Andrew M. Engel
7071 Corporate Way, Suite 201
Centerville, Qhio 4^4^9

Julie K. Robie
Legal Aid Society of Cleveland
1223 ^est 6th Street
Cleveland, Ohio 44113

Christina M. Janice
Paul E. Zindle
Cornmunity Le^al Aid Services, Inc.
SO South Main Street, Suite 800
Akron, Ohio 44308

Noel M. Morgan
Le^al Aid Society of Southwest (^hio, LLC

21 S East Ninth Street, Suite S00
Cincinnati, Ohio 4520^2

Linda Cook
Ohio Poverty Law Center, LLC
555 Buttles Avenue
Colu^nbus, Ohio 4321 S

718309.4

Bruce M. Broyles
5 $15 Market Street
Suite 2
Boardrnan, ahio 44512

Andrew D. Neulzauser
Advocates for Basic Legal Equality, Inc.
S25 Jefferson Avenue
Toledo, Ohio 43604

_ ^-^-^^ ^- ^^,^
Terry W. Posey, Jr.
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^e^^trared^^ i^ ^r^^^r+^rr^

^^°^t^u^^c^n

^n ^`e^r^aaxy ^S, ^^1{^^; tJ.^. F^^ I^atiQna^ Assc^ciatic^r^ as '^r^^t^ f+^r ^^.^^^ F^ass-

T^,rc^u^^i. ^;^xfii^cat^s ^eri^ ^f1^5 RF-^ ^^r^af^er CJ^ B^t^^ ^l^d a Ia^+suit ag^snst d^^^n^t^^: t^

recover ^^ balance d^e ^rn a^rr^miss^ry rt^t^ and tc^ for^rl^s^ ^n a mart^^^e. iin€^^ ibat t^.z^^e,

years af ^sii^atiar^ ensu^d, inc^^a.^lin^ tt^^tia:as i^r r^lie^ frc^n^. j^^^^ent i^ a^cc^rdanc^ wit^ ^iv. ^.

^(}(^), I-^o^^ver, ^s ^^^s ^.^t alk^r ar change th^ r^`^ez^sdin.^ ^`a^t th^t t^^is cr^t^ri cii^ nc^t ^ave

^^XS^z^ti^^ ^^ h.^ar this matker ^r^ ^'e^r^ ^^, ^^^^ ^'^en t^^ Pl^.irtiff C^i B!-;^]^ filed the

f^^^ic^s^^r^ ^^s^; r^r at ar^^ p^int ^er^afker, sin^^ ^z^ ^iair^ti^, t^^'its €^^'t a^r^issi^^^, ha^ ^^t ^r.s^

been assi^n^c^ ttae rn^rt^a^^ i^^ c^^^stion ^ri^r ta th^ ^lin^ r^£ t^e cr^rn^l^int. ^

I. ^`er^inen^ F'^^^

l. t^n ^`^bruaryy 2^; Zflt^B; Fl•aintiff ^^^d a t^r^clc^:^^r^ c^s^ a^;arn^t ^^^r^ndant,

^. .^s of'F^k^ruar^ ^^, ^^^1^, P'iaintif^'h^^ ^ot ^S^^n assig^e^ th^ n^t^ anc^.for

m^rrt^a^e u^ questicrn from ^,vha^ne^er ^vas th^ pr^vic^us hc^lder.

3. ^3n I^iay :^^, ^Q^^, piarn^i^fil^d a ncai^c^ ^ ►f assi^nenfi ^frnart^a^^, ^,rhich

sh€^^rs t^at tM.e nr^^e ar3.d accc^rr^panying rnt^rt^a^^ w^r^ not all^^e^l^ f^r^ally

tr^nsferr^d t^ I'lairtki^^ntil ^prii l, 2Q08, ^i.^.ll^ 3^ days after the c^r^^lair^t

w^ fzled. (Exhibit A)

4. '^'i^ r^^c^r^ing c^f #his pu^ork^^i assi^nent af the ^at^ and ^n^rk^a^^ in

questi^^ ^^.s c^azn^tet^d in. Delaw^.r^ C'our^^y ^^ ^,.^sry.l t4, 2^{l^#, ^^ days a^^r

t^^^ cv^plair^t was fil^d.

5. C)n I3^^ember 1 l, 24^8, th^ C^orzrt grant^d Summary .^ud^n^nt trr Pi^.inti#^ar^^

^i^n en^k^reci a^cree r^f fareciasure a^ainsk l^^fen^a.x^t.

D^^erac^aa^t's Eictitioxx t^ V'^cz^te ^he F^^c.^r€^r ^1, ^Otf^ Jt^dr,^^t ^^^^' - 2
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^A L^w^ , mi^nt

in ^^^^nf^y d^^id^^ ^^s^ in t^^ °^`^^ii^ ^upr^rr^e ^`t^nr1:, ^'e^ I^i^^te Lr^^r^ t^.ftg^. ^"r^r^. v.

' Sr'^n^vcr^t^cy^lr^ ,^l^l ^-^^i^- ^f^.i 7 (E^,^bit C4B„}5 t^^ ^^r^ ^rc^u^t a fc^r^^lc^^u^^ act^^n ^^^nst th^

^h^v^^v^l^'s pr'r^r ta cr^t^i^tin^ t^^ a^si^^nf ^f ^r^rt^^t;^ ^e^^`^^ th^ lc^an. ^^^er^d.^t^

^r^^z^^ ^.^s^ ^^^^nf^an^d fh^.t ^^a^^t^ff 1.^^^^ ^f:^.^ing t€^ ^riz^g t^e suit (as ^,i^i defend^.nt i.n the

^r^s^tt ^.a,^^ ^^c^r.^^e t^^ ^^i.,̂,nrn^nf af the tnort^a^^ ^d stxbs^q^^rxt r^^c^rc^a^g ct^*^fi^irx.^ t^^f

^si^^^nt t^^d ^^t ^^ccurr^^ ^riQr tc^ th^ ^z3i.fii^.fi^n ^f.`t^e ^uit, ^^^'^ntiffF`^^1e^^X ^^^me.^r^crn v^^

^r^l^ faanz^l^^ ^s^,^^^^ t^^ rn^rf^^^^ ^^f^r t^e ^^^e^i^a^^^r^ e^r^z^l^nt ^vas fled. Hc^^v^ve^3 t^^

#rz^ ^:ouz^ e^at^red ^un^t^ry ju^`i^nt a^air^st def^n^^t an^ t^ ^^^^^^ I^istri^f ^`c^urt c^f

^^pe^ls ^f^"^^d,

'^"h^ ^up^e^^ Gc^^rf, hc^wever, an ^ct€^^er 3 t, 2i}1^5 re^rers^d fhe zvlinas c^f fhe trial an^

^^^^^^te ^r^^s, ^n^ c;rn^.rz^n^^ thaf sf^nding is ^,^^s^^.ciic^^l r^u^s^:i^n tl^i^.t rrzu^t ^i^ 4^^:;^ae^ t^

^ t^rin.g ^ fc^^^c^^^f.^^e ^^vv^^.t:

^^^ t^c^^^t^zed f^at st^ndin^ is ^ anri^c#^^#i^nnl r^^uire^ent in ,^'t^t^ ^ac ^^Xi ^t^^rra^^

v. ^'r^^arr^ ^.Yty. ^"c^r^rt ^,^+^`c^^trr^c^^s ^'l^^ (197^), ^5 ^9hic^ ^'Ta ^ci 1^^,^ ^nd ^v^ ^^t^^: `^t

ig an ci^e^nea^#:^^r c^nc+^^t of l^w th^t ^ pnriy #^^^€s standi^ to ir^v+^lr^ tlre^jrari,^rf^rtirrrr

i^,f t^re Ct^u^ untess^ he i^as, in ^n intt^v#dllsl c^r repres^ntatiw^ ^apn^i#y4 same r^^t

int^^t î ^a the sn#Sj^^.t ^ntt^r ^rf the ^^#^^n.$^' (Ernphasi5 w^,^ ^dcl^d. l^y t^'te ^o^f^^

^ ^ (^c^-^wartz^€^^Id af par^gra^^. 22^

^ h^ cc^^.zt.1'^rrfi:^.^r st.^.^^:

"^,^^ns^ ^^n^:%^^ tn sue %s ^r+eqn^r^^d #+^ ^nvcti^+^ t^e ^u^z^^i,ction c^^t^^ ^carn^.on p^^^as
cuur`t5 `^tn.nda`n^ ^ t^ b^ ^efe^#ned ^^f the ^r^tnmtenc^rn+ent c^^ snit,4'^

^`^il ^t ^^ag^a^^i ^^}

^ilnvc^kzng the jur%^d.ietic^n af the cctn^, tku^ d^p^^nd^ upr^z^ tF^e ^ta#e af t^^n^s ^t t3^e

^^^ t^'^ ^.^°Li^^ I^J` ^^^}^'^ty ^.^^ n.^t e^^'pw^.54

^^ ^^ j}dT^.^'titp^i ^J^

^^^4r^r3^nt` ^ ^Io^i^x^ to Var<^r.^^ ^^ ^'+^a^''^^` ^1, ^U^J8 ^ur3^sa^x^t &ntry •- 3
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^The Ia^^ €^f st^nr^in^ ^t ^he ^+^m^ert^er^t^^t^^^ ^ fa^^°eclu^ure ^^i^^ rc^^ir^s

r^is^a^sa.^ o^ ^^^ ce^^p^^i^t.^

(I^. at ps.r^,^sh 4^^

In t^^ pr^s^nt c^s^, it is an indxs^ut^c^ie fact ^ia.^d ^^n U^ ^1^^t^.'s r^^^ ^^missi^n th^t

^ it hsd n^t ^^quir^d the not^ ^ndlc^r th^ ^si^'u^ae^t ctf ^nc^rt^a^e ^t th^ ti^n^ ^a^ t^^ ^lin^ crf the

^^reclc^s^re ^^ti^n ^^.in.^t t^ie ^ef^nd^.nt. TTIt^ aforezz^^nii^nec^ ^if^y 3^, 2£^+^^ entrty ^'^^^ 1^^

^Sls^n^f^ c^^nr^s t.^t ^T^ ^3^^ stt^ri^pt^d t^^ r^tro^ta:^^ly ^;ure tixi.s ^^^^i^n^y z^e^rly ^ rn.^^:th

^ ^^r the inztzatic^n ^f t^e pr^c^edin,^s.

^^. ^tAln^^'^s_Yl^Y.^

^^^r^rc€^nc^ wit.^. ^^:e fxnd^^i^s i.n ^'chrve^rtzwca{d, since ^^ ^^:1^^ fil^ci t^ fflr^ci^s^ ^n

]^a^^l^^ c^z^ ^^^i^^^' 2^, ^^4^ ^r^i^rz it did nat ^^^v^ "st^.nc^in^ t^ ^.^rc^^^ the juris^.ictic^n ^f th^

cn^.xr'c", it v^^ prr^^^it^^ fr^^ c;nrir^^ t^h^s ^^fe^.t thr^^ a^^^s^q^ent ^si^nm^nt c^f a zr^^rt^a^e

^3Tf ^.^'t^°l^ ^, ^^^^.

A.s ^ resl^lt, this c^^art's L3ecerr^^r 1 l, 2U^}8 d^ci^ic^r^, ^ntirg su^nm^ j^ud^^nt t^a

, plaizgtiff' an^ s^bs^c^^^nt decr^e r^f f^recl^as^re is vvid r^^ aritiv, as ap^s^d t€r rnerely ^^in^

, v^aicisl^l^. Accc^rdarr^^, defendar^t r^c^^^sts that t^^e ^e^errt^r 1^, ?^^^ entr^% ^e v^^a.te^. ^nd th^

^^e t^k^e.rw^i.,sc^ di.srrrisse^.

^,.^S^1^Ct^t^^ S[i}^ITLttt^^,

.,^'"®°^°'.^ .^
,

r. ^

^rian ^, ^^^less

^ ^^^ ^^r^£ ^^^.C^ ^Tl"Y^
^^t^r^'1^^,^, ^^itf) ^^^^^
,^'^^^]^2+^Gt^Z^ ^t'O S^
^^{^.^^^.^^^^

De^er.^a^xt' s Msst^.on ta V^cate the 13oce^m^s^r ^.1, 20A8 ^ud^nt ^ntry - 4
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I h^r^^y certYf^ that a t^a^ ^^.d accur^te ccrpy aftk^^ f^ ►re^ri^^ ^ras deli^aer^d t^ th^

folto^ri^^ ^ia r^^ul^r U^ ^ait pc^st^g^ prepdi^ thi^ 7th ^ay ^fl^to^r^^nb^r, 2(I^.2..

Te^°^y ^c^s^;y, ^^r^.
^c€^tt ^^, E^.
ltltl5^ Cnr^^v^tivn ^^e
^ui.t^ ^^€^
I^^..^E€^n, QH ^5342

^us^.r^^ I..y^ir^s^ E^sI.
x ^^ ^a^t A^th ^tr^^;t
^i^ci^^ti, QII ^5^02

^I`l^ ^. ^e^^%^^SS

L^ei^^n^^` ^ t,Sat^a^e t^es V$^t^ the ^1^c^^^ SS, ^t50^ Jud.c,^nt Eratr^.r ° 5
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t^^^ ^.+am^^ th^ Piain,t^,^^, C^r.^. ^ar.k t^^tic^r^^l

^S^t^C^.+3t.7.t3i1r ^S "^`^Lt^t^`^' ^G^^` ^,^$^:^1 I'^t3^tt^e3t^^.
' ^^^5"''^`^°t^^Ug^1

Ce^t^.f^.^,^te^ S^^ie^ 2t7^S°^tE'^, ^nd he^`^by gi^,res n^ati.^^ t^

th^ C^^s^t, ^^:d all ^S^^tz.^s t^ thi^ ^ction c^^ t^:^ ^i^,^.ng of

the A^^ign^^nt r^^ M^^tg^g^ ^^^ ^+^te, ^tt^^h^d lh^r^tcr as

^xhibit `A.' Thi^ ^A^^agnm^nt ^hc^w^ that tt^^ c^^igin^^.

ienc^.^r, G^fi^Tls ^"^^ga ^^nk, ^d.A. s^^c^^s^+^r by me^ger to G^iells

^`arr^r^ €^^rn^ Mr^^tg^ge, In^. ^+^^m^r^.y k^c^wn a^ ^^rw^st

^Tc^^tgag^, ^r^c., h^s leg^^.^.y ^ssis^ned its ir^te^^st^ in the

r^c^te az^d martg^g^ th^t ^^e th^ ^^abj^^^ct m^tt^^ c^f tha.s

^^s^^cic^^ure ^.cta^n te^ th^ P3.^^.nti^^r U, S. ^an^ l^^tic^n^^.

fi^s^ciati^n, a^ fi^uste^ f^r S^SG^ ^iartg^g^ Pa^s^^`hrc^ugh

Ccrti^icat^s ^eri^s ^{^t^5-FtF4. The Assignment e^f th^

Mo^tg^g^ say^, ^sn i'ts f^^e, th^t th^ rnr^rtg^ge is b^ing

a^sianed "t^get^e^ wit^ ^che P^omi^^^^y !^ot^." Thi^

^^^11^1^1^^I^^^1^^I^1^^^^^1 ^,^r^^^

t
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A^^i^nme_rs^ ^s c^^ puk^li^ r^^a^^i ^.rr ^.hi^ ^;a^.^^ty. ^a'^a.n^ b^^r^

^^^c^^d^ci ^ri^t^ t^^^awa^^ C^unt^r ^^*^c^^d^^ r^ri F^^^^,^. ^,^ ; 2t3^38 i^

^f^^.c?a.^. Recr^^^is V^lurne ^^1, ^ar^^ 281^. I^t i^ naw a^.sc c^n

rec^Y^ wa.th th^ T^^lawar^ ^^ruz^^.y ^le^^c c^^ ^^u^^s.

^ax.^c^^ ^. ^ ^.?^ez, '^riaL ^^^ns^I
{}^ai.c^ ^upr^me ^`^au^^ ^^^. ^{}^^7^^^
^^^^1^,^., ^^PSt^P^T ^ ^^'^HE`^75^
^sTTC7FtT^^^l^ ^"C^l^ 1^^^'N^'^^'^

P,^r, ^^a^ 5^^^
Cirt^ir►^a^^^, t^^^ ^5^t^1-59BL

^honea ^^1.^? ^^^.^37^+^4
^'a^: {51.^} 241-^U^4
a^^^r^^nail{^i.^rlaw. c^^am
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^^R'^^F^C^T^ J^` ^ER^'IC^

This is ^.a a.^rta.f^ that a tr^^ ^^d ex^ct capy t^f the
^c^^^gaxr^c^ Y^as be^!^ dta1.^ s^r^^d ^pc^n t^ie fc^llawinq b^
a^^.znar^ [.1,^. r^ai1., ^as^ar^e pre^ai^3, this ^.. ^'^ c^^^+ of M^y.

^(^^^ .

^r^s^, S. ^^^r1_^:ss
^31 ^^^^trici^ Dr^v^
^3el^w^r^, CtH ^^01.5-^^4t^^

Karen I^. ^^^l^^s
^31. C^va^^rick t7r^.vs
C^r^^awar^, C^^ ^^C115

^la.^'is^r^^tt^'^ ^. ^^^ts, ^sq.
^.^Cl N. ^^ndusky ^traat
[^l^w^r^, (?H ^^C^^.^

^il^. Pur'^eYl^ Es^.
l^^ ^^^^ Fc^u^`^.h S^ra^t, ^t^ Flc^ar
Cincann^z^.^, ^H 4^2b2

C^^°los

3
^^^
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Ct#^-iir°?(3t^^s At.^^:xt^ ^Y^.
rt^^^ ►̂ ^^^a ^^.^^
t1^ 0uttk ^41 ^^s^ ^^13 ^ ^^3 ^

^^^ ^.T.^.l^ ^^'̂̀ .-^ ^"tr ^^^^"".i '^^+^iw^`^^°.^'r ^^lt3^. '^^'4.k"',. L^:1C^^,^^^.^X'^^.C^.r ^'G.^,,^.^

^''^r^t^ ^^t ^I.^. r^^Txi^r ^^i^„ls^ ^^r^`^C^ ^ra^c^.' ^O^"^.^^^r ^^^,'. ^^ ^^t^1^.'^^•

^^^^^^,g^. I^^. , w^^^^ ^^^^^^ ^.^ ^^"^^ ^t^.^^^^.•^^r ^^l^^r^r^l^ ^^rt
^::1.^^. r ^`^ ^^'^^' ^ ^+^^.`## ^^^^e^,^,^ r L^^11^k^• ^^^:`^A.^^ ^^^^. r ^.'^'ssi'^r ^^`[^.24$^^^'

^n^. ^^^ ^^r^^ uu^^^ ^.^^ ^a^ ^^,^^.^^^1 ^^^^^.^^i^^r ^:^ ^^^^^ ^c^^

N^tirW
1CAk^S^^^^^'^ .i^.^^"`^^„^C^^S•^k^ E^P^e^i^^.L.i.'^r^ikr^^ #^^^.^V^ 4F^SJ^`' d#^`^ f ^^^^^

^c^^^^^^ ^^ 3^;°^^ ^^^^^v^^.^w ^^u^^r^^^, ^r^^^ ^1i11,. ^^ ^^7'^.^ ^a^^

'7^^^.-^1^.^., ^ ^^^t^^^ ^t^^^^^^ ^^^ Br^ ^ ^ . B^y^.^^^ r ^ ^a:c•ri^+^
^^rs^^. it^^n L. ^3^y1^^^ ^tis ^^.fe ^a^^x^.r^^ ^^^^^y^ ^+^ ^^^e^^^ ^^^-
r^^.^^ ^°i^^ttr^ ^^a ^7c^rw^s^ &I^r^^a^^, ^z1^. : ^^:^^^ 1^lc^+r,^^r_ ^.t^. ^^.^^3r

x^e^^^`^^^ ^C^'v^^^` 7^^r ^9^^, ^.ii `^^r^.i.^.̂ 'n^ ^^^^, ^^g^' ^^^r. ^.rs t^i^

c^^^^c^ t^£ Ct^e 3^1^v^^^e ^^^^ ^^^^rr^^::^, ^^^^^ ^i ^ ^`

P^^m^.s^^• ^^t^ ^^^ter^d t^.^^^+` ^^^ r^^^rx^^ ^r^ ^hn^^int ^^ ^11

^ur^^ c^^ mr^n^^ ^,r^^ ^.^. tr^ ^^cs^ne ^u^ ^h^r^c^^s, ^c3 ^^cr^^^; ^r ^^:^

^^^.^.^►^r^.n^ ,r^^^, ^s^.^^^: ` .

^`3",^1`A^ ^ '.^'^` .^',^'^'^ ^^ E^^T^t^r ^."^L^"^ ^1^ ^3^"^^R^:'r ^,`^5 ^ 'L`^. G.°^`^

dJI^ I^^W.^'^ :.

^^^^ ^ . 8^ ^ZY. ^+^^7^.^' ^ . f^t^Ft^^3 ^^;^T^°'Y'^C^ 4^7'7^.^ . ^t3•

^^b4la^i i•4d74'/'t7 ^.4`47'F3.^.kKilFidc7 c7i^K.e.k^WivY^ .L.i ^,G'A^'kZ^.L ^d ,i^^F Li'i.ia &3.^.^ aitT ^^'^}'G^sI

.i15,YdJ iid71.L^Y.aC.fLA ^iWi4i .L#iF.N S6^+Rn48i^3.s,{^3A 6J^il^^Y ^RK^^i^! ^q^y
^1sVr•Si+^ ^8^ S+k^'b^

^i^^iYl:^J. i y
c7Ad^L^t3 ^^.^3^rJ^s^ i'.iSLk#LS1+ii7i5.r c^3 SJC^driCai

b,r'i^^R^ ti+^Y

kJSiL^ e yy ^g^gp y^^r^gr^v^,^r ^,y^q^ ^e e^p^,{^ ry ^yx^ {

' T^ dL4l.C'.GLti.L 1 #'93m'id+^- r7^ « L'4rV£R.^Q*d^.LliJ-JL

^'^ ^, {5^+`^'^.^^^^C I^^^`^t^ ^+^ ^^lX 5^^^^i ^ k^^tfiH^'i^55

r^^.w^. ^x ^^^^^ ^zfcc^^a^z ^ ^^^^^

• ^^' w^T^^^ WI^^T^c3^r t#e3.^-^ F^r^^ ^^.r^e,, ^:.1^. ^^m^ ^'el^.^ F^r^^
H^m^ t•^+^^^^^ag^*, ^^€^: •tk^ ^3^rw^^t• N^c^'^^^a+^ee ^ri^. ^ h^.^ s^^ ^^^ Y^^^

^H^:^ ^.^^ c^^y ^f ,̂^ a^., ^Q^D^ . .

W^^^.^s ^'a^^-c^ ^^n^C, ^7.A. ^b^s^
V^^^.l^ ^" ^^a ^ivm^ Mt^r^ ^.ge r ^n^ .
^ka ^r^ ^ ^tcrr^.g^ge ^ne .
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the b^^^a ^sf ^^ti^f^^^^^ ^rri.^^r^^^l ^^ ^^ ^'^^: p^^^^nt^^ ^a^.c^^^
^^^^ t^^ a.^l^.^°^ s^^c^^2^ed ^r^ t^ie w^.thi^ in^^r^sm^a^^ ^r^d
^^k^c^^€1^^^^c^ ^^ ^n^ ^h^.^. ^^ f ^^Ze1^^^^ ^x^^^^^^ ^^x^ ^^^i^ ^^°^
^z.^^`h^^J^c^^ir ^utkae^^^^^d ^a^^^ityd^.e^l , a^^ ^^^ ^^'
^.^.s/^i^^^^h^:^.r ^^^^^u^^^^^ ara t^^ ^..^^t^rn^nt ^^^ ^^^^^r^^^^ ^ ^^
^^^ ^^^x^y ^pc^r^ ^^^a^^ ^^ ^^.^h t^^ p^^^^ntsl ^^^^^t, ^^c^^^^^e^
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^. y w ^

^^^^^^^ ^^

[U^^t ti#is crg^i^fatr ^pp^ars in f^ha Ut^io t)#^fci^1 I#,^^rsrrs s^c^'^nr.e she^, it m.a^ 16^ ^it^i ^a

,^'e,^ .^^e I,^ I^z,^^.G^rp v. ,^+^1€ww^[^w^ald, S1i^ C1y^infe^a'!^a. ^i^I^-€3hFe^-5111'i.j

^^ ^

T^is sl#is c^^inic^z^ is s;^bj^et ta Farmai r^vision befc^re it is pub=ish^d in

^ a^^, s^i*^an.^ ^he^t c^f th^ Qhio L)fftciat ^.e^crtt^, ^^.c3.ee^ ^^c^ r^q^^t^d

ec^ praa^n^t^y x^^a^ tt^t^ ^'i^par^r a^`T^^i^ian^ ^^a^^^e ^'r^u^fi c^f ^}^ia,

^+5 Sc^^ Ftrrr^t ^tre^t, ^c^Iuml^^s, ^^ia 49Zt^, ^^ aisy ^'t^^phicc^l ar

o^^^° fa^at ^rs-a^ irt the rrpi^c^ri, i^ arder that carr^tio^ ^^.y ^

irt^de 6^fore ^e apiza°ran is ^u^s^s^.^t. , .

^iair C.^^^i^'^ ^IC+^ ^it^^-^^tt^^#"^

i`P^A^^iYif1.E^ -+^l'VATSS+L'V^
AT#.^R!ka.b7'2^4.tR+ biVK^.AAft.#..1{fylr,^

^^^a.frL+^1 ^.3.

A;7^^^ +^4^^2`^.^^ ^i ^ /^.^<+y 23Y"^^a^J^.^`'5^^.

^^'^^t it^i^ ^api^sic^a^ ^p^^i^ in t^^ t3^ar, C^^s^t^t I^r^^^ adv^,^^e ^^^€^^ .

. it ^^;^ t^ ^%t^ ^ I"^d ^r^sfi^^a^a ^t^^. +^'os^. ^. ^^wv^r^t^+^^ .

^ ^i^ #^^^ice^ ^a, ^^^?'-^^i^i-^^1'^.^ :

^'c^r^G^r^.s^'e^--,^'i€risdi^!tiv^^1 aspe^ts of ,^^t^g-°--^iv.R. 17^}t}-Jtr+°rsdictir^^

determar^^d us i ,̂^'txrne ^a^',.^rlira^^.^u^t. ^

(I*to^. 2€^I1-12t}1 anci 2^t ^-13^^=--^^rt^.itted A^rit ^F, ZtFt2--l^i^ir^^ct

Cl^ctab^r 31, ^(il^.}

^ ^^^I., fro^t ^t^ ^.^E^'^y t#t^ ^cs^rrt af ^pg^a.i^ far Creerae C..t^uu^ty,

^ ^ta. ^Olt} ^:.t^ ^t, l}4 C3t^ic^ A:^^.3d 644, ^(}i l.^lua-^6^^.^

E^+'^1^tt^IJ^LL, ^- ^ ^

^^j ^} t^at^ ar^ir^ Juli^ ^^hw^+^tal^ $^S^al^ fresa^ a,}uc1^^t ^f tt^e

^^camd 'i^istrict t^t^rti c^f ,^.pp^s ^^zr^ing a decree af far^ctc^s^z^ ^r^ ^^ .

ia^c^r oi ii^^ ^^^^=al H^^s2^ L^sA^'_^4^^a^ ^r^icsration. In a^ditis^^, #hes app^ilate

cc^^ ^rtitie^ th^^t its ^^isicsn ia^ this ^.^se rlonili^s ^vith de^€sians t^^ the First and

,, ^ ^N- b

^



^^T1E'T^T^t^iE ^t^UR'r f}^' C^^Ift

Ei^t^ I^i^t^s^ts c^r^ the foll^v^rir^^ =ssu^; "Izt ^ t^^rtgag^ f^^cl.^,,^^re ^.^ti^n,, th^

i2^^: o^' ^ttsnci'tzs^ t^.c a r^ parC^' a^ int^^st ci^^^t cen t^ ^ttr^ ^y t^e ^si^ram^nt crt

tt4e mart^a^e pritrr ^o ,j^dgr^^nt." . .

^^ ^} ^ed^^1 I^t^^e I,t+a.t7 ^o^a^^d tii^ fr^recl^^=.^ ^it^n be^ar^ it

csbt^i^^ ^^..^i^^^f af t^se pz^zn^i^^rry ncte ^nd ^^ssrt^g^ . s^^^i^^ ^t^

^h^:ar^^r^ds' 1^^. "^c ^cis^var'tz^v^d^ tn^it^^^€^ fi^t ^^i^x^l ^c^^n^: Laax^

^ l^^k^r.i ^t^nd^n^ tt^ ^u^. T`^€^ tri^l ^ourt ^ed s^urzrr^^ry jz^^,c^^nt %^ 1"avor of

^^r"[ernl 'E^.o;n^ La^ s^uci ent^r^d a d^re^ of` f'c^r^c^osur^. The ^pp^ll2^te cc^i^t

aff^x=r^e^^l, h^s(clits^ t^tt^k^^ci^:r^t Horm^ I^^n h^ r^c^^I.`r^t its i.^a^i^ ^^ ^adi^.^ ^:^.^r^

it ^b^z^ ^ a^si^nzn^^t ^`c+m tiz^ i^^ p^'ty. i^ ^rrt^re^t.

{'^ 3} H^v^^;ve:z, sts^±dir^^ is r^q,^u^^ ta in^'r^^^ t^;e ,^ia*i.^.ic^i^tt ^£ the

^r^^^ ^le^ ^utt, srd thcrefc^^_ it s^ d^t^r^^ed^ as c^t t'iie ^'ili:t^^ ^+^f t^i^

^^xtgi^t. `l`l^^s^ r^c^iv%n^ ^s ^s^i^^^t a€ ^s^^ra^i^s^sry ncjt^ ^'zd rrt^^^^^

^rr^^ t^^ ^al. pax^y i^ iirt^^^^t ^ut^^q^^nt trs t'^ ^li^ ^F €^ ^ctic^^ ^ZUt pr^^ar to ^^

^^try c+f^u^^ent d^^s not c^e ^. l^^k,gf s°^din^tct^fil^ ^ fcrrr^lus^ ^cti^ri.

$^ ^^ ,^tce^rdin^ly, ^^ j^n,ent of tt^^ ^ci^art c^f ^^r^ls is r^^v^^ci, ^id

t.h^ caus^ is ciistrtiss^.

^act^ ana^ ^a^^^irr^1 ^iESitn^°y ^

(^ ^'^ ^n ^tov^^ih^r 2^}06, ^e^^ne ar^d Juli^s ^^hw^^v^ld prax^h^^ a

h^^^ .ixi^^^nia, C^1^rs, a^d re^e^^ a mi^rt^ag^ loas^ i;ro^n L^ga^y Tulari;^^^ ir^ t`n^

^trocxx^t ^f ^2^1,25t^, They e^^ut^d ^ ^ccsrnj^.sary nflte ^r:c^ ^ r^.art^ai;e ^^^

^r;^^c;y ^+Icsrtga^^ ^^e^wnty iufi^a^^st in tl^^ prop^rCy. L..^g^cy 1'^c^t^t^^e ih^n

^ctar^^i tlie pmr^tissory rxote ^ p^y^ble ta't^1^[ls ^€^rgo FSanIc.I+t,A., ^d z^si^ns^

it t^se rn^aa^a^e. . . .

.(^( ^} ^n S^ept^t^r ^OUB, ^cz^^e ^chw^rtiwmld Icsst taiis ^c^b ^t ^^rcc^,

^.n^., az^cl th^ ^chw^watcis m^vecl 4a ^di^s7a"^v he ^cc^u4z^ a^c:e^st a n^at p^rsition.

'^,^y ,..cr^4ir.a.e^ ^^.^:r.A ^^^^ p^^»^nts as t^iey #ri^ci tc^ s^1^ th,e h^su^e rux

X^, ^^xt fi^^y went into d^^^ult on 3^n^^ry' ^., Zi^^: ^ M^rch 2t^^, 't^^lf^

a



^ ^arltaary "^'^rn, ^€^l^

^ar^o agr^ed tn l^st ^se Pro^rty ft^r s s^o^ ^1^, ^:^^ ^^ ^.^ril ^, ^^lCi9, ^.i^

^^l^sv^r^v^lds ^r^ter^^ iax#a^ a cor^traut tc^ s^It it ^t^r ^^.^^,^t^, '^vl.t^ cl^s%n^ ^+t f^r

I^z^e ^^ ^C^li^. ^ . .
{+^t 7} H^^^v^r, on A^cil 15, ^f}+^9, ^'^^r^.l Hc^^ i^^^ 1lrfortga^^

^vr^^ti^rrx ca^'c^^^^l tl^is fc^r^lr,s^r^ ^^tit^n, ^11^^^ t^s^c t^^ ^^^mvs^^.Id^

l^d d^Faulr^ ^n tlielr I+^r^^ ^t^^ ^vr^t1 ^24^,1i85.1^ ^SI^ i^t^^t, ^^s^^, sn.^

adv^sc^s. It ^:ltache^ s^c^sy €^f tlz^ rnart^age i^^rs.ta^g th^ ^c1^r^r^rtz^vsl^ ss

l^a^we^.s a^d L^^^cy I'^c^tg^g^ r^ l^nd.^x,'kn^.t cii^ n^t ^ttac^ ^ c^y c^f tl^^ ni^t^,

- ela.iz^i^u^ tl^s# "^. cespy ^^ [t^i^ nc^t^^ is.currei^tly ^v^l^bl^.'^ .

' . .^ 8^ Iulie ^h^r^a^^valcl tk^^n . ca^tae,̂ t^ ^rlis ^^^^s ^sa^st ^s^

^re^l^staze ^^^lsir^t, ^h^ t^st^fie^, "C ^vss toid th^t it ^ss `^dst•d ^r^ir^d^e'

and `d^'t ^ozry a^ut ^t' k^c^z^..^ w^e ^^^ ^^sirr.^ ^ s^^r^ s^1e °' '^'h^

^^,hv,r^aslds did rie^t ^r^r-tl^e ^plai^^ :

^ ^^ ^} ^n ^.^124, 2t7U9,1^'^d^l H4r^e L^ f:le^ wltl^ ^^ c^uurt a^opy

^f th^ n^at^ signecl by the Sch^^^r^1ds i^ ^avuz c,f ^:ga^y ^i^tgs^^. "^1'^ ^^^i

ps^ ^arr'scs ^ ^Sis^ ^^d^rs^rr^^^t by ^^11^ ^^c^ pl^,ced ^l^^r^ tl^.^ ^dr^rs^ment

. k^r ^^^q^' ll^:^^g^g^ payable t^+ ^V^lls F^cgrs. •

^i1^ ^^^ +^ 1^S^y 15, 2t^1^9, We11s l^sr^a ^ssi^^.^.. ^x^ rcrt^ sr.ci mc^^tgsg^ to

1^`^^^.i Hor^^ La^n, ^ci Ferierst .^I^r^^ ^ ^i^. '^"^t^ ^ ^^^rt ^ cc^py ^^ the

^^ige^rt^^it a^ 3^.^ 17, ^^'^. It th^ mcrveti f^^ ^^ r^^-^t ju^^rn^nt s.ud a

^^r.siaxy j^sci^n^ni, -la^ ^.c trial cvurt +^sc^sv^,^d ^iat 1^'ede^.t ^Ia-ar^e Las_n fa^l

^^ited tcs ^t^bli.sls s Gi^^ a^ ti^e ^Se^cause n^ts assi^^nt t+:^ tk^ rq's.ssr^c^^ frc^m

Leg^cy Nic^rrtrt,^e t^ ^ells Fsc^ spp^ared in th^ r^cc^cl. .

{^{ t t'^ Tl^irr.^ ^i^ tiarra^, ev^s thz^ugf^ at hs.d assi^neci its %nt^si: ln tlae

note ^d mo^t^^.g^ tt^ 1^^der^ H^rn^ I:,oss^, `,^I^i1s ^^rg^ ^^tir^u^d dss^ussing, ^.

si^crrt sat^ of ttz^ pr^p^y ^ith ^.^ ^^^^'ra-^wa1^s, ^ut delays iz^ t^s prac^s^

^v^n^a^lly u^a^^ ^° ^ `^'^^i^= #xuyer to r^i^sd ^.e^ rsf^`^r. ^^: L}e^:mE^r

1^, 2l^^1^, ^^ tria3 r^urt ^t^d t.^a^ ^ch^v^rr^v^.l€3s l^^.v^ tr fii^ an answer. `I`t^at

3



^Ui^'^ET^E Ct5i3R.^` CJF (^YU^7

^e dlay, ^^ri^rai €^arr^^ ]^a^n ^il^c3 wi^tt^ ^Yiz. r.az^rt a c;a^y vf t^i^ ^ssi^t^i^nt ^rf" tha

tnrr^s^ ^^i T.^^ay I^ear^e ^ ^+^tis ^ar^a c^d ^icav^r^tt^er ^'i, ^^}fl^,

.^^ ^:^^ ^'^^r^i - Harn^ Lcs^ ^ie^ ^av^cl far sc^^^'y judgrrsersts

suv^'rrtiug ^'ta ^otrr^n vvi^h t^^ ^d^^rgt c^f H^r^ 3tr1^ Y^nr^:y, via^ gr^sident .

o^C ta^ dcr^^^n^Yiort '^csr'^'^lts ^^^`^a ^^ setv?ci^ a^er^t ^€^r ^e^^I I^csr.zi^ I.,o^, ..

Ev^i€^ ^^^rred t^t t^^ ^c.t^wart^lds wera in ti^fault .^.^d ^rha ^ut^erttic^tec^ th^ .
-^ .

n^rta ^^ mc^^^^^ a^ ^ell ^s tti^ ^si^ent af th^ ^rt^ ar^^ mnrr.^ga ^m ^e11^

^^r^c^. ^a^b^e^u.^tly, I'^clerat ^o^n^ T^c^z^ fitec^ ^a^ia^ o^' ^a rta^arized

^si.^^n^ €`ra^ L^^ay i^art^^^r ta ^^ZIs ^a.Y^cs ^d fram "^T^4Is ^^^o t€r

Feci^r$1 ^Irrr^a ^a^. •
{^j ta^ '^'f^^ ^ek^^^.^w^ld^ ^I^.^c^vad far s^rrs^'y jut^^°n^€st, ^^s^rtic;}^

fi^-iat Fedaz°^1 I^azne ^.,aari l^,ct^ad s^c3iri^ tc^ far^lcise <rri ^eir prc^^rty:

^^( i4^ Tki^ tri^l cc+urt ^red s^aYnx^iaz°y j^rl^m^et ^tre ^'e^^r^i ^I€^r^re Laan,

^^^in^ ^St t^^ 5ch^art^vat^.s t^d +i^fa^ulfi:^d c^n t^e nrr^, ar^c^ it at^er^r1 t^^

^^?ity a^` r^da^ptir^n ^ar^^ased ^d r^^ ^rc^^^y so^dt ^acie^ ^aim^ ^.aan

^h^d t^^ ^rap^y ^t ^ s.^ri#'^ ^ s^^. - ^ .

^ " ^^ l.fis} #^ ^^1, tYie ^a^nd l^i^ict C.;o^ af ^ppa^.ls ^.^i^d ^nd helsi

^s^t Fc.dar•al ^cs^a Las^s ^^. ^st^€^lisY^ad i`t^ ri^t ta ^rif€irc^ th^ pa^in^srsry rst^te

^ a nan^al^c.r in pa^sw^sivt^, bec^usa a^si^nnierit c^^` th^ ^^rrtg^^a a^eated a

^ tr^^er ^af ttt^ ^ota it ^^c^tz^ci. 'I'^^ caurt ^urt^x^r expl^d th^t ^t.^r.d%ng i^ r^^t ^a

jz^r^sdi^^anai! ^rer^q^zislte ar^ci t^at a 1€^c1^ af stgxgdir^^ rnay ^.; cured l^y sul^stitx^ting

t'ha ^a1 par^^y in int^e^t far an ari^ir^.^l p^y ^nrs^^ant t^ Ci^.:^.. '17^A). "'^us, tl^e

aa^ c+^racluded t^at ^1tl^au^ ^ad^1 Hagn.^ I,oan 1ac^^i stancii^.; ^t th^ tim^ xt

aar^^nca^I th^ ^'az^aPas^ ^ctzan, it eur^ th^t dafect ^r^ ^^ ^ss^gr^ent +^^' th^ ^

rnartg^^^ aant^ tra^sg^r c^f ^^ nci^ pi^ax ta ^ntry af jud^m^nt.

. ^^( ^f^ "1^^ ecsuz^t a^ a^s cerri^ ì^i th^t it^ d^cisi^n aattfiliated ^it^

T^ ^^ .4b r, z,, ^ S78 Cl^a ^i^p.3d 2^5, 2.^^-^^i. ,^i^3, 8^37^e^Is ^+^f^a .^a"^ I;.^. .^?'._., .

1^,^.^d '^^^ (1st 7C^ist.}, ^( 1^-1^; ^^rmk er^"N^►v Yrrrk v,.t:r^rar^i^, 1^t ^tist.l'^Tc^. C^

^ •

, ^



I^^'i^ttary T^s°^, 2412

t79t^^^^, ^JT4^E3hit^-5^2, ^ 3T^, a.es.d ^'"^tds F^g^ ^i^^^ 1^T.^#. v: ^`c^^^, ^^ist.

^Fo. 91675, ^bb9-^hio-1b92^ ^ Zi, ca^s that t^eld ^that a la^k of strinding ^rzncxt

i^ ^ured ky scs^tit<atin^ the real ^ i^ ix^t^st ^s^r a^ ^:igin^l }^axt.y Purs^t tc,

Civ.R.. 17^^.). ^^ ^ept^ ilte c^x^`ai^f and. the "s^hw$r^walris' rlisc^tia^iary

a^l c^n the sam^ i^^ae.

.,r^r^um^x^ts+^n ^^^i

^^y t"7^ "^''he ^^hwa^gat^s ^xpi^in that t^+,.e .s^^ntiai ssp^t s^f ^n^^'ig 3s

injnry t^ €x ^^^atly prest^t^d ri^^it and ^laizn that F^^ral ^^cszne.T..cs^.r hac^ r^cxt be^t

%xxjur^d hy^their ^.e^ault at rhe €ilrne it ^mmenc^ this t`^reclr^s^re acti^rax b^ca^^e

it had n^t ots^ixx^^ the xxot^ ^.^ moxt^^e urzti? affi^r zt ^'xl^ ih^ ^mpiai,YSt.

P,^Iyixx^ r^xx led^l r.as^la°a^, ^^y rtsaizxta.i^ that staxxd"ar^^, is d^tt,-xxr^in^si as r^f'th^

tixn^ the ^cti^n is F^r€atx^ht, so th4^t , sulsseqcxe^^ ^v^nf.^ do ^rst ^:ure a la^k c^f

sta^in^. Th^y ^^r ur^e thatt alti^c^ci^h tl^e z^quiaexnc.z^t ssf a^l ^ty ix7

i^t^t^st ^an ^ v^ai^^., that t'^^uirem^it can.xtiot '^ ^uat^ ^vittt th^ r^uireme^t

v^' ^n^n^. . .
^^ ^^^- F^^ra^ ^pm^^ ^an ^s^rts that ^ursu^^t ta R^. t303.31, it is a

`^^S^es^rx ^titl^ tr^ ex^f'QZ+c^ th^ ^c^te" h+ecax^. it i:^ "[^] r^^nhat^^r in }^cs^^^sszt^n c^^

th^ ixtstr+srrs^stt ^wnc^s h^ th^ rights c^f a hc^l^^s" b^ v^^ ^sf,th^ s^^^sciati^^ cs#` t:tt^

z^^te ^ccs^ ^^a^y t^ ^'letis Fargs^ and tiz^ ^ssi^nm^t fr^xn ^^lls ^`^a. ^Further,

iz rna%xitairis th^t ^.^. I^b3.31 de^^^s csxti^+ vvhi^h .^artY is ^titic^d tc ► errrr!"orce a

^,t^ ^^ t^t the ^it^zre tc^ b^.. a. r^l partY in itrter^st at th^ cotxx^^xcem^nt C.^f ^t

ca^_ h^ ^r^^ p^rsxBardt to +^iv.^t, I'^^A} k^y th^ assi^nrr^^nt; a^' th^ ^sa5rt^age azx^i

^xt^t^. Tt als^ ccrnt^n,ds that ^th^ .jurisdicticr^al req^ic^m^t ^f justiciabal^ty ^is

sa.tasfi^d if the ^lte^ti^ms +^f th^ cotnplair^t ^s^sii[ish #hat the ^t^itxgtiff has standir^^

to pre.^^nt a ju.^ciable cont^av^:cs^y and that even i^' ii: is det^c^xri^.^ci that t^e^se

all^gatiax^s ^v^ in ^act ^alse; tt^e matter r^msxins jtxaticiable srr lcxng as^t'he pia`r^tlff

s^h^,^u^n^^ ^hta;ns the ri^t tr^ fc ►r^:clos^ prior tc^^j^d^ecytr C)n ttxis basis, it

ar^x^e^ that ir^cause "the C}hia ^`^rr^^titutsan b^stcs^v^ g^r^^ra.l ^and not li^'st^t^

S
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^tJI'RE1^f^ ^C^IJRT CP C}^t3

,^turisdict^ictn c^n cc^st^re^tr^t ^teas cc^'^r^ts, ^ama^ott p1^ c^;rur^ ^rave `3uriasf3cti€^^' to

h^ cii^ptxt:^, ^ven if ^e t^arned ^^^ta4^ ^^ not ti^^. ^^t ^^sri ^r ir^^ ok^ i'^" _

'1'i^a^s, it cc^z^cedes thai the re^c^rt[ ir^ thi^ c^ d^e^ nat ^stabti^h that it.^va^ a

^^^ ^titi^.d t^s enf'c►r^ ^^ ncst^.ss o€ the ciat^^ ^^ ^^p^i^t v^as ^1^3, ^ui it

m^int^ss th^t it `^i^a^ved th,at it wa^ s^.c}^ a^^^o^ pric^^ t^ jud^^ti " -_

^^ ^.'^} Acccie^^^7 ^^ qu^^tacat^ ^^^ i^ wh^^t^ a 1a^k ca^' ^.uc^rs.^ ^ .

at ^^ ^rnmenc^^n^^t of a far^cl^s^^ actictn ^1ed in a^^^:-^.^^ ^i^ ^^ nyay .

^ r^^ by rs^taixtin^ a^ a^ai^r^t t^f a€^cs^ and r,^^rt^a^e a^'i^ient ta ^ta^tFSl^

^c'li^^ ^ri©r to t3^+^ ent^ c^f j^d^€n^.t^ ..

t".u^v ^.t^d ^a^y^i^

. ^ ,^#a^^^^ir^^ trs ,5"^e . . . •

^^( ^t#} '^'t^ ^F^za^ ^^anatitutic^^ pravid^s i^z ^Z^t^ t'V•, ^^ctti€^^ 4{^}: "'C't ►̂  •

caurts ^f ^atr^^n ^Sj.^as a^d divitsir^r^ ther^vf ^hal^ hav^ su^h nri^ir^a1 ju^i.sciscticsn.

over ^11 ,^^sticiabf^ ^rzat^"e^s ^^ such pov^rera ^f r^^^i^^ c^f prryc^^di^c^ ^ri'

a^1^ri^ini^^.ti^^ +^^r,^ a^'t^. a^^ci^s a^ ma..y ^ pr^vi^e^ t^y fa•vv."'.. ^mPh^ia

a,d^^^l.) , . .

^¶ ^^.} U^ Cle1>wi^a^ v: ^S^t^ker i^^s., 3Q t3i^ic^ ^t.3d 49, ^^, ^t;7 ^t.E.2d 323

( i 987}, ^ve ^tated:

«^^^t^^ a. ^y k,^ a s^u.^'ici^nt sta^e ^. an r^therc^vis^

j^u^ciabla c.^axtr^^v^r^y t.^ c^^a^i^ ,yudicial ^^^iutzc^n o^ ^ tt^i

^snt^v^`^ i^ ^rhat laas ir^ditxo^tly i^^ta ref^d to as the

qu^sti^o^t af' sta^irs.^ tc^ sue. ^Ih^^ tk^ ^arty dl^r^ ncrt r^iy c^n ^^'

sp^^ifi^ a^.tut^ autksc^r'^z'rt^ iztva^at^^n ^af the judicist ^cess, the

tt^i^stiorr ^+f ata^nclza^ de^^c^ ar^ wh^thh^r the pa^ty ha^ alie^

^ ^ ^ ^E ^ i^ t"he ^at.coz^s c^£t3^^ cc^r^trovve^^sy." , "a. per^na3 sttak.

- • a
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° 7an^a.ry fie^ 2€^2^ ,

Tc^, q^+^ti^^ ^^etrrwn v. ^'^r^s^sraq ^5 43hic^ St<^d ^^, 7^q 4^^ 1^.^,^^ 38^Y

(I}^^, ^un^in^; ua^t^a Cdz^^r v. c^err#ar^, ^^i^+ iJ.^. ^'^7, 731^732, 92^^.Ct. 13^i, 31

^..ArL.ir4k ^^^ ^^..•}^^9 ^V413.1^ ^C.F^
Y. S.34}+Iq

^^^ ^^.^r ^^^y /n^Y Q)^ ^x^.r.^.e ^^kq /

^,.^,^.^d ^^3 (15^'T^}. Simil^ty, ttt^ Unst^ St^tes Su^r^rn^ C^sr.^rt ab^cv^d in

,^teaI G`a. ^. C^etr3 far er^^etter ^rrvlro^rr^acrat, 5'^'^ ^:7.^. ^3, 1^I2q 1^^ ^.Ct. #^U(l}^,

I^f1 L,^d.2d ^I^ ^19^38^, ^ tY^t "[s^tanciin^ tza s^a^ i^ ^azt c^f tit^ ^ec^nta^.vn

u^n^c^°standi^n^ c^F wh^t it tak.^ t^i rixs^^ ^ jexsti^za.bie c^s^." ^^

{+^ ^,^^ ^'e rr^^i^^d t^t ^t^tding is tc "^^ris^i^fi.ic^rs^1 r^^yticir^^rit" in

vS`tc^d^ ^.x r^t. .^c^tlm^rt v. ^"raiikt#n Cty, C`r^ o^f° C`r^ta^^r^ PI'^easq 35 fl^a St.2d

3.76, :t7^, ?98 ^I.E.2€^ ^'4S (1^73), ^.ns^. ^^ s^^d: "^t is ^ ^I^^^nt^ e^^a^t i^f

la^ tb^t ^^rGy lnc^CS stxxridin^ ta ftrvrl^ t^e j€^rl^cflcti+^^r o^'^e ^^ ^l^ss h^e Y^s,

^. ^ ir^tivir^u^3. cxr rc^r^s^nt^v^ ^^ity, s^t^^ r^l ^ter^st ir. the sub^^et m^tt^r

c^^ thc ^^`^t^n." (^m^ph^is ^^^d.) S^^ c^Xs^s ,^7ev+^ Basta^ Cr^7^ G`ur^. v. 7`ylgr, _^^

[^hi^ ^#.^d 2I ^, ^1 ^, ^ 1 ^ I^3.E^^13G^ ^l ^ET} ("the issxxv o^ st^z^.^'e^, inasmuch ^

it ^.s ju^s^ii^tint^^ i;n n^t^z^, rri^y ks^ r^a.i.sed-st ^y tim^ dur^ig the ^e^d^^cy cx^t^x^ ^

p^c^^iin,^s"}; ^t^^^lass 8^ ^egrsetiiq
:I^a^ ^?h€r^ ^t^te Car^srirx^tiarr:.r^ ^e,1^'ere^e^

G^#^ I^b (2^1t^4^ (n^%n^ t1^at ttx^ j^s^ic.^icsn r^^ th^ c^mmnn pl^^ .c^u^: .is

^^^^ tc^ ,^t^taciablc n^a#t^rs). . ^

^+^ ^,^} r^.nd r^c>^y, ir^ I^ir^r^i^i v. .Erte Ir^s. Ca., 1^^ Qk^o ^t.3d 32^, .

.^t11Ct-C)bic^-a036, ^A^ ^d.E.2d ^t^'^5 w^ a£^i.rar^ed tia^ disrr^iss^at ^rf a cr^m^si^t for

t^c^ ^^ s^anciux^ ^vhen it ^ha^f is^n friecl. b^for^ ^the ct^^t b^i ^^^ .^y .

injtrry. Th^, Kixxc^id asse^d clmiens. t,h^t kxi^ insurcr hgd bre^.^h^d the ansc^r^ce

contract hy ^ailing to p^.y c^^nses cc^v^re^i by #he pcx^.icy; kx^wev^r, he h^ n^^t

pr^se^n#cd ^ c^arm fcsr reiznfsurser^sent ^^ the %nssaar^r. W^ cc^ncluded ti^at K.itt^ai^

^^ck^c1 ,#an^zn^ ta ass^rfi ^t^ c^u^; a^tx^t^riq expt^inirzg, "Urnti^ Er7e refi^s to ^y

'a c^.airrs. fart ^^c+ss, l^caici lx^ suff^red no awtu^t[ darri^^^s fcsr breach af contra^tq

t^c; ti€^ i6s ^n n::t b^^^ ^dv^^rs^ i^g^i ir^ter^sts, '^^ th^er^ is rtc^ ,^trstici€^ble

^ntr^versy." ^d. at ^ 13. . ^
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^ ^t^^,^t^^ t^^^^^^

{+^ ^,^} $^r,^^^ st^.^sdir^^ to su^ is x^jusx^ ^ i^v^^^ t^e ^u^is^i^tsan c^f i1^ ^

^^n^n plti^s ^ttsuk, 4°st^^in^ is ^^ ^ ^^t^nt^in^^ ^ .^^' ^?^ uarri^^nc^t^nt esf

^uit^" ^^r^ r^. .^3ef^^^s t^j P'^'^^z^^if^, ^^^ t3.5,.5^^3 S7S1^573., I.I2 ^,^. '^13^3, 119

^...^..^.^^ 351 (1^92), ^: S; .s^e a^.s^ ^'r^er^ cr^' the ^if^, ^nc. v. Lcai^^w

.^'I^ii"D}a^rY^T^t3^ ^^.€^ro3. ^'fJ^}, 5'.^$'i3. 3.16^, 18^, 1^[^ ^.Ci. +6^3, 1^51_..^.^d ^i^}

^^004^; Nnvr^ ,^eut13^ ^^s. v: C'.^as^y, 41^ F.3d 11^^, t 154^1I^^.^(1t^t3^ Cit.^?{^t5);

^%a^eus r^:^ +'^^ ^tx^i^^ ^. 1'ir^llc^ Suttcat^^ ^"r^rsFt .^^3s., ^^^ ^.3ci 1 ^$3, 1^75

^i1th ^_ir,Z^^13^, ^'^^' v. ^'li^^a^r^: ^t`s., 1^^ ^'.3d P'^^, ^3Q ^'^eh ^iae,l.^5+9}; ^a^a"

v. ^it^ Y^rr^^lrrrl^sis-z^s, Ir^., ^31 ^.^^ 1^h5^, i^1 (^^^C^.1^91^. . .

^^ ^s^ 1^ ^^., l^tvc^ki^ ^^ yt^ s^tictl+^n ^if t^C. ^^rt "^l^ds an fihe ^fi^^ .

csf'chin^ at th^ ^ir^ce csf t^^ ac^c^^ l^^u^t,'" :^r,^tdarz v, !"a^rr^r^^e, ^2 U.^. S3'^, 539,

^S 1^.^. l^^ {t ^7^^, ^d th^ ^u^s^m^ ^^u^. i^.^ o^s^^^d tl^t "[t^^^ sta`t^ ^al:`

tD^ings €^d t1t^ ^ri^Zr^a11y ail^^cd st^.te of il^ist^s ^e ^ot syr^o^^ncs^;

d^^c^nst^^ti^n ^^t the ^^^^i ^tic^atic^ns ^wer^ ^^1:^ wili d^f^at jts^sciictic^^a3P

F^^ck,v^I^ .Irz^errr^t^. ^'^r^. v. ^I^^t^^' S`t^t^^, 54^ 1.1.^+. ^^`73 ^73, 1^7 ^^.C^. 1397,

^I^? L.^..2^i 1JCf (^'4Q^. ^
^+^ ^^t ^^, ;=^]cs^t-^1i^'i^ ev'^nt^ tt^s.t, sup^l^ ^t^ndi^ig th^f ^ed ^est ^^st

.^n ^tin^ zn^y ^€ d°z^^^^^d, d^;yin^ ^^di^^^ ci^^ite a sleova►s^g af se^.ci^n^

^i^^erit inj^ry ca^z^d ^^ tts^. cii^ssil^ri^d ^cts a^d ^abie t^t,^^^iciai r^tiress." 13^

^.Y^jgt^#, 1^+3.ilter ,^ ^^'3 Fe^era$ Prcrcti^e ,^ P^cedur^ ^, ^c%ctit^^ 3531 ^

^^tlt1^^^ se^ l".rr^ ^^.^Izax,v, Atlcrs C^IaZt^rl Grv^ap, T,^^ 5^1 CJ,^. ^^7, S^S, 12^

S.C:t. 19^Qp 351f L.F,ci.^d ^6t^ ^22{}€^4}, q^c^tin^ ^aterpiltt^r' .I^c, v. ^.ewis, 51^ ^.^.

61, 7^, lt7 ^.^t. 4^7, 136 I^.1^c1.^^ ^3? (re^e^t^g argta^ss,^n# ttsat "• `^n^11ty,

^^^ici^t^c^^y ^id jt^dici^l ^e^n^^aiy> 3' ^ ^uRiify s^^i^n af th^ t%in^-^of-^i^^ .

^ule^t ^tc^^ ^Lssr^. af ^^s^taes v. l^us^, ^^^ ^.3d 1t^94, 11d11, ^nd ^. b ^l.flth

^;^,^.^y(}^ (^ plair►t%#^ ^"^nt ^i^ an l^juries ^sccutri^^ ^f`te^ th^ fiti^.^ of ^he

'(^]^b^ ^.4^' ^^532^1`P..`̀̂ i^'iY v^s^^^p^' . ^

^ ^ .
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^^,^r T'^; 2(i1Z .

. ^^ ^'^ '^is ^ncipT^ ^c-cc^rc}^ ^th d^isior^ ira^ c^^^^ ^t^ ^aidirs^ that

,.,t^ciang is ^et^s^Fxi ^ c^f tl^a fil^g t^s^.^samp4^.ia^.t. ^^^, .e.g,- ^r:^^ ^^n^

tVrzti. ^"ruifit v. I^urr^hr^ugh; 2G^ ;.2 C^K. 3, ^?t^ ^..3d 1^S 1., ^ T 1(46^' E^^uts^h^ B^i^

b^a^s^^ ^#^rson eitt^tled, tta ^nF`vrce'^ ncrte ^ either ^ ItaT^ea ar noni^r,id^x iz^

p4ss^ssi^sn vw^a'h^,.^ tn^ ^^1^"^ af ^^ial^er uf#^er t^te f^r^^sur°^ ucti€^n -wc^s fite^l,

tTr^r^ th^ c^Uc may ^ cli^iss^d c^ritha^ ^S^e^u^i^ ^^^^^ ^^p'}^asis add^j^; ^T.^

^tr^.^IVatt. ^#ssn, v. ^'i^bt.^1, i:^ "Vt. ZI(^, 2011 'ir'^` 81, ^"^ ^.^^ ^tl^l,'^ T4 ,'^""^.^.

T^r^ ^a^ r^qt^ir^ ^^aw ^t.^t `th^ ti^ne t^e c^rxpla^nt v^^s ,^t^d it pas^c^^ ^

tise c^ri^irc^.i ^xat^ ^itTter rc^^ci^ ^r^:^^l^ ta b^a^'er with ^ bi^r^ endors^r+^nt crr n^^

tS^yaT;sl^ tt^ ^sr^ler w^it^. ^n ^ri^lcrr^'r^^rst s^`^T ic^ll^ trr IT.^. T^^rL^' j^m^i`i^csis

add^d^,}; h^^'^. Etec#^ar^ac ^^^'is#ratic^^r ^ys,, I€^c. ^. ,^ar^ers, ^^i-^'TV'M^ 7T^, "^ .^.^^

: I^ERS l^c^`d
^8'^, ^ 1 S(""^ ith.crut ^asse.ssit^n at c^r ^y int^rest ^ thu nc^t^, •

s#c^radfn^ ^r^ irs,^ti^te f^re^clcrsura ^sra^^^'in^s ^d ^auld ;^e^t i^vc^T^^ +^^ ju^'isdi^tian

^sf au^ tri.^l acauxts" [eznph^3sis ^'^^d^)^ ^.^` ^sa^rtt:cat ^rc^^^^`ti^s, ^.^.^. v.

.^fitTer, ^^3.^a^. ^^4, 2^^, ?^^ 32 A^..3d ^^3^ (^CTl.1}, quc^tin^ .^Iid^r^^v. .Tv^sr 28
F[ i

^ar^n,^^ayy^y
^3, ^^^5 2^7 A.^d 8^2 ^39^6} (ex^^rl^inin^ th^t [s;^t^ti^^ i.s ^^
k'd" . •

i^^^ ^^ht t^ s^ j^dict^l rr^€^1^^.^r^+ i^ r^c^tian' "^d hat^ar ►^, that t^^ pi^tif^`I^d

^di^i^ b^^us^ i^: ^a^rr^ci a^^a^hip af. th^ t^ot^ .^nd t^c^tt^a^u at tiia ti.t^tu it

camm^e.^d fcrecios^: ^^an}, ^«^'c.F,^an v. .^P h^vr^^;r,^r^ CFi^ B^rrk ^tr^tl. Assn.,

'^9 ^a.3d 1^^1, 1^3 (F`1a.^.FTS.20i2). 4"`t^^ ^(^inti^must^p:rav^.t^at it^t^^d ^^

tc} ^'a^cias^ ^.Phen th^ co^laint ^^ras fil^'^; s^^ r^ts© .^3^i^y v. i)ougtas, 26 ^a.3d
^; _ .

^Cil:^, ltll^ ^`^s.^(^}^, ^^^ ^^J^ v. ,^^;er^^s. c^,,^` €^'il^l^^, S^^ iJ.^,. ^^5>
4t i ^{:r..g ^p^ ^ ^6^`

^71, ^112 ^.Ct. ^13(}, 119 .^.,.i^.^d 35^ (1992^, fn. ^ { . st^nui2?^

zi^c,rminesi ^ c^^ tYC^ c:axnxr^.^^tc^zzraa^t af surt,
"); Ir^ .^`e ^D^^ Ac^r^rit^istr^xt#vtr a,^'

^Py^age`uxtinr^ c^f ^^t^r ^'f t^e Nirjhrrn°a, 2'78^ ^C^b. 1 ^7, t4^.. ^Gt^ ^.'^'^".2^ ^2tT

^^(^(1<}^ (`•only ^ p^Y t^t ^^^ staz^d^^ ^ay invoke tl^^ jc^^^^ictzan af a cc^t^t or

^:it^u^^i. ^n.^i u:^ ^^:ar ^r^A^^t^'^'s did ^a# las^ st^d^g if t^^^ pc^ss^^s^d^it

^d^rr t<^.^ f^ts ^rtistan^ wt^e^r they comncenr,,^^ the Iixi^^ti^sn" ^fcra#^ ►at^ amitt^d]}.
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. ^tr^^r^s^ Ct^^t't' ^^ C}^-^^

(^ ^^^ ^c^e, ^^da^l FI€^m^e lraa^ ^^^^des tl^at there is no evi^em^ tt^at it -

}fi„^ suf^€^s^i•1 a^y ^,y^ry at the tizn^ it c,^r^in^t^c^d tt^i^ ^orectcss^ a^^^^. `1`^n^,

^aus^ it faal+er^•ta ^s^abli^h a^t intec^at• ^^ th^ ^c^ ^r.^^^a^^ at ^ ti^r^ it ^it^xi ^

. seai-t, it ^iad ^^ st^cli^^ t^t ^voir^ tfi^ j^isd^cti^i•^ ^fth^ c^t^rr^t^^ pl^s c^.^i^t.

. . ^e ^Ead^^'r^ty-in-^tt^esf R^+le ^ .- .

^.^i ^,g,^ 'fi^ ^su^t of a^^^als sz^d ^'c^rleral ^-I^^m^ ^.a^t r^lied csr^ tl^^` ^

^S1^ity +^pi^.i€^^ irs ^t^f^ ^x r^t; Jcs^s v. ^^t^e^•, ^4 ^3hic^ St^cl'^^, 7'^, 7^i 1^.^Zc1 ^ .

1,^t12 (199^}, whic^ sz^^g^ste^ tt^at ^ "^t]he 1ac^ o^ staridin^ rr^ay ts^ ^ur^ ^Y

^bstitatin.^ t^ie ^p^r I^" ^ tl^at a cvu^t. c^tl^err^ise havi^g ^^.^^`^t ^a^r

juris^lictic^z^ •̂ riay ^^ t^ adjt^dit>at^ tYs^ ^s.tt^^.. Civ.R. 17.'§ ^c^^r^veY, faur

,^usti^es d^^Iin^d tci jain t^t pc^^'t%c^n ^f t}s^ c^g^i^i^n, a^^ thee^ftr^^ it is z^cst- a

k^^ldixz^ ^f ^s ^a^t. ^"e^ ^6^'sc^ Cor^^^atic^z^, ^^.1^ I^/, . ^tics^ 2(^j ("^ -

^ajc^^it^ cf th^ s^.prerx^e ^urk s^iali . ^^^c^^'y ta ccnstitut^ a. q^^rria^s c^r t^ ,

^.d^ a ju^^ie^^^. . . ' ^
- {^{ ^^1} ^t ^sm.mc,n la.w, att s^tic^.s l^ul tc,a 6e bresu^st ^. #^Se na^e c^f t^ .

p^rsan l^c^lding l^^at tftl^ t+^ fh^ ri^ht asserted, an^i irsdi^rzdu^a.ls p^^^ss^^
^ra,ly .

^^uita3^l^ c^r t^n^ficiat int^r^sga crxrald ^ri~t s^ izt #he^i, ^°^m: ^^^ ^`ae ^;^^er^lty

Gl^rk ^• H^tchin^q 7^e I^+^a1 ^"ar^y i^ti I^at^rest, 34 Yate L.^. 259 (19^^); ^^

^t^^ht, ^li.^r & Kan^, .i*'ee^rr^^ •Prrxetzc^ a^^ .^'r^sc^ed^e, ^^cti^r I5d1. (Zt^1t?). .

^cs^tev^r, the pi^.ctice %t^ eclui't^ ^taxe^ thi^ re..^uirsm^r^t, a^ states
(̂ a.#^:s ^

a^m^at^ci ^ie ca^c^^-Ia-,^,^ nrl^s ^,d ac^^pted. "^vies ti^t pertn%t^er^ an.y `re^ll^artY •

i^i irit^r^st' t^ brin^ su^.°' Spria^t ^;^muttic^t^iara.s Ct^., L.P. v. .^^^ ^^rvs., ^n^„

^54 t7.^. ^6^, ^'^^1; 12^ S.^t. 2^3i., lfi1 L.^d 2d ^24 {ZQflB). -

(^( ^^i} ^^C}hit^, Civ.R. 17(l^.j.^^v^rr^s th^ proce'ci^ral r^;q^i^`eYn^nt that a

com^iainx ^^n`^r^^ht in the ;nam^ c^f ttte real ^^ in ir^t^raat and pmvides:

^^^^.a.c±ti,̂^ ^'^^}i 1^ t^^sac^t^ a^ t'iie n^z^ of the r^^I

Part}' in ^nte^st, An ^xec^tor, a^rcnir,^st•^#ar, ^cd^an, bs^fl^e,

tt^
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^.

7^rzuary `['^rm, 2C^1? ^

tr f̂us^s i^f an ^pr^s t^, ^^tty ^itF^ ^;hcsm or in wh^e n^m^; a

^^r►tr^.t ^as b^n ^^de for t^tw l•^e^t of aciatk^er, ar a p^•ty, .

authu 'r^. b^+ statu^ ^ra^^ su^ ^t ^s n.^sne ^s su^:,h ^^c^^s^tr^iive

wi^ic^^t,^^inia^ wit^ I^ tt^ ^arty ferr ^1^^^ ta^nefit-th^ ^^tic^^ is

^Src^u^.ht. "^h^^i ^ st^ csA t^i^ ^^t^ s^ ^^vi^^s, ^ a^tirs^ ^tc^r t^i^

use c^r t^t;.̂ ti^^t ^f ^ncst^^r sh^li ^`rrro^i^t in tf^^ r^^me af i^is ,^tat^.

Nc actirsn shall h^ di^m.iss^s^ csn th^ ^un+^ ^.at it is ^t ^rE?^^^"^d

i^ tt^^ u^^ of`tiye r^1 p^ in iz^tere^ u^tii a c^ason^abt^ titne h^s

b^en aitca^r^^t aft^ c,^j^tiozx ^or rati^^.tic^^s csf ^:a^nen^:^seut af

^^ ^cti^n t^y, csr,^^ai^d^r r^r su6^tit^tiou ^f, t^^ c^al p^y ir^ ir^^;r^t.

^^^t^ ^atafics^ti^n, ,^c^i^.d^r, ^r substitut.i^n s^a11 tu^^e ti^^ ^^^ ^ff^t

r^s i^ t^e ^,ctic^r^.^rs^ •i^n ^c^^^^d in t^^ n^rne c^f the re^i g^^y

^ int^^st. .

{^ 3^^ C^r^si^...ar^^ ^iv.^. ^7(,P^^ i^ ^,^reerCy v, ^'crr^.^^ll, '^ti C^^c^ St.3d 23,

- ^^.G.Jq "T4.3 1'^.S:+.dJ^ 1171. ^l:1CY^^5 ^^r'Qk7'^".+t,T"^w^'+4L. ^

T^e ^ur^s^ b^hiric3. th^ ^al ga.rty i.n. inter^st rul^ ia "`^ '^ ^

tn er^`^b1e tti^ defen.dant to ^vuii:t^ims+^lf ©f ^vi^^c^ r^id d^f^s^:'s

fihat khe defe^z^#^°it has a^^it^st t4xe r^a't p^rty in • iaat,^rest, ^nd ta^

assure hzm f^stzt^r c^f ttte juci.^^er-it, and tk^t he r^aiXl 'b^: prc^tecte^

^g^rist auoth^r suxt br^u^tt ^^ th^ real. p^rtyT at i^iterdst c^rt the

sa^r►e rn^tt^r.' ^'elt^e^e ^crrp.-r^fAme^tca^ v. J'ahn C^^ Xrr^ustrie,^

{5 ^ir.1954}, ^'14 ^''.2d 55^,, ^5^." [^n r^ t^^t^htca'ru^' I^°vlid^t}^

^^^Zd^ai^€^n (l^"1i^, 27 t:}hio ^^p.?^ 237^•^4ft ^27^ ^t.^.2d•9^3^1.

^^ 3^^ ^ tkte 5u^^ae +Ca^rrt ^^rl^^in^ i^ ^ara^aPr^ Pr^a^r't,^ ^'c^. v^^^,

54^ U.^. 81, 9U,1^5 5.^. ^+59 t63 °[a.^^.^^-415 {^OO^^,.t^e rea^-p^'-kn=mt^re^

t.i

; .. ^



^ClP^^ CC)CIttT ^F {^^If^

n^t^ c^rtc^z'^rs oxr'iy pr°^` F^3',^a^'^: r. C:`sv^... 17^^^.^icae^ rycst addr+sss ^^ing;.

z^t^^rr, th^ gaizit €^f tir.^ nat^ i^ ^-i^t "suits by re^xe^tive p4^1^ r^n ^^a.if nf

i^e r^l ^^.i^s iz^ ittt^st ar^ tth^ ^.ce^rttc^n r^t^ex i3^sn ^ae rut^ au^] sh^^ci or^y k^

'^lawed wh^n.t^e^ r^al psr€ies i^ inter^^tt ^^ ici^:r►t€^al^l^ ^n^ ttc^ ^s jutti.c^^ s^c^^

of tlt^ jusi^z^ent r„s.^ i^e,^^`ect ►ve^y det^z^inecl.". Ca^,^^^r F'^n. c^f .,4^. v.

^,',^^a^srs ^rs., 3^i ^.^d 72^, ^Z9 {D.C.t 97'^} (^ctin^in^ arEaic^^s^ras isistrict of

^lumbt^ rute). ^

{^' ^^^ '^u^, thc '^"nit^ ^d tiae 'i'3inntt-^ C^^its 4^av^ ^j^c.teri tl^e z^^i^o^ ^i^.t

^^;^.F^..Civ,i^'. 1?(^^, an whi^b Civ ^fi.. 17(^) i^ ^a:5ed, ^1li^r^s ^ p^rty ^ri^ nc^

p^r^r^l ^t^.e in ^^;x^n^a^+^y t^r f^^ a c4sim ars ^e4^f cxf` ^*^ixci pa^, +^i^t^^a t^^Ze

r^us^ uf s+^tion b^r ^si^irr^^rst, ^n^ ^^ ^ave t^^ a,ssi^^nt z^l^t^ iaac.^ ta

^rrnm^n^^ent af t^e ^a:tiart; ^^.#ir^^:

`°Rtil^ I7(a) dc^ not a^Sply tc ► a sit^ation ^heret ^ psrty ^i^

^^ r,a^s^ af ^^ files a i^s^t t^ t^^ t^e s^t^st^ csf iisz^i^'tiozss

and ]ater abt^irts ^^s^ nf a^ti^n ^x^^.^ ^igr^rr^^t. ^^:I^ i.7^^)

fs t^e cc^dSr^^^ian af the ^t^ry prii^iple tka^t ^^tian s^aul^i

,^c^t b^ farf^it^ct ^ca,r.^^ af sn lr^n^st mis^t^lc^; ^it i^ nat a pra^vi^iu^

to ^e d%st€srEeci ^,^ p^arties tr^ cir^^rv^nt ^^ limitati^r^ p^rio^i."

C^^'^ v. 5ta^e ^'errr^ F`i^^ ^ C^css. ^'a., ^^^^'.^d ^5^; 5^3 (3r1 Cir.2^t38)^ qunti^.^

^tiP^d Stc^,s ex rel. ^'ui^''v. ^^> Ina., B^CI ^.^d.1.t^7C^, ^.ti7 s(R^ Cxr,1'^89^.

{¶ ^5'^ 'T'h^ 5i^ Cu^utt Ctsuit ^f .t^^^s'. d^ciaic^n ^r 7..^rric^ ^. Cv. ^

^a^tra^:, I^c.., ^'^^
^.3d 528 (^t^ Gir.2t^^), itt^z^ra.^s.tl^is ^sint. Ixi tt^t c^.^e, ^

f'̂ r^ a^t a w^rehaus^ cfestz'oyed ^p^'y ^.stu^d b^ Amer&ca^^ ^u^t^ ^zch_

^aid c^ui ^ n3airtis. far c?a^a^^st ITuwev^r, ^zat^s^ i^xs^argce ^cst^p^^, ^uu^ich

^^tit^ri^^i, i i^ii . a r^s^^l^.irt -ei ,̂ ^^i^^ tn , b^ tt^e i^sw^d"s sutm^g^e,

note^^t^str^^ing t^^^ ^sct titst Zi^ri^h ^^i^:rland. hs^ n^xt#^^r is^ec^ a^t insur^^e

^^

, ^^, ^

5 ^ •



^
3a^+ss^ T^, 2Qi^

prrliuy r^ur-^d o^.rt z^s°iy rnan^ tc^ tit^ in^ur^d: 'Tix^ d^^enci^nts i°nc^ve^. t^ tii^rnis^

fc^ ia^^ ^^ ^din^, ^1 7^,trich ^vrit^ri^d s^ru^t t^ sub^4ut^ r^ti+^r'sr„^

^,^uste.^ ^ t•h.^ r^ ^^y in, int^r^^ ^^ur^t tcr F^ci^t..^iv'.F'. 17(a j. The clist^i:.t

r,^uz^k ciaszniss^ri ti^^ a^i€^n. ^

.^^[ ^6} T^^ ^ca tit Cir^uit Cor.^rt caf A^^a1s ^i^vsri^ci^^d fi^ t^e st^+xt^

^f Ii^i^^t^r^s vroui^ 1^' ^ericar€ +Guara^it^'s clairra uni^ss iaed.^t..^iv:A. t^'{a)

a,Ilc^^^cl it ta t^ s^Esstit^^d. i'^?r Curic^ ^^it^r^^d. ^o^w^v^r, th^ ^cxuux°t

^ist^^isi^^ betw^^ fi^^ r^uu^^nt of ^tand^r^ snd t^he c^b^^c;tic^n ti^t ti7^

pi.^'itiff i^ nc^t tLe t^^i part^ ^^, inter^st, ^tt^ it heici tt^at l^cr^r^ "Zuri^h .A^^rics^

adr^it^iy ^s n^t su^^re^ in}^ in ^a^t by tt^^ def'^d^^, it ha^i ^.o standing to

}^^ng thi^ acfisnn €^Ld no ^^,n^ tc^ ^ai^e .a ^o^or^ t^ su.bstitute ti^^ real ^arty in

^t^r^st.." Ic^, . ^ ^ • .
^{^' 3'^^ [^'h^r^ ^^urt.^ hav^ atsu d^r^zu^d tirat a. ^I^i^ti^ r^ ►^t r^l^ r^u

. pr+^c.^u^ rial^s si^'iiiar tci Civ.^.. i^(,^.) tu ^urs, a i^^ ^ii: sta^a^n^^ ^t ^

^ ^u^^r^^nt af ^ti^atian. ^ L3crvi^ v Ya^,^a ^Cr^i^r., ^8.i ^.3d ^i, ^a?8 {9th

^^ir.^^}^,?) ^"^,v^^-^^r ur ^cr^ ^a^ ^s th^ r^^-party^irt^ir^^^,^t, it ^c^^s ra^t I^av^

st^arc^ii^q and ^t ^a^,nc^t .cure its standix^^ ^r^bt^n^ ti^ ►x^ s.n Bn^r^sti^n c^f

^ ^°^.i^..Civ.P. ^?(^)")9 Clcr^k v. ^;crilir^,c^ C^r^s.} ^42. ^.^d ^S8 (i^th ^ir.24#^^q)

' (table), ©pinic,r, repc^rte^i ^. ^Qt}^ '4^. I^^^^9 ^n+^g t^,at t'^ ^ia^tif'f cr^ncrt

"^^r^aactivuly besrme
th^ re.al-^parCY-in-int^l^st'° in rrreie^° tv cur^ a lack crf

^ ^i^ at t^e fili^t^ ^f tite co^sa^staint ^^rnp^^is sicl}, ^ecard ^tcrt^ ^v. .^'r^p^'^'+^' ^

^^1^ ^ai^b^r^
t7^`iv^, ?4Q ^.2ct Iti2.^, $t72.?4i{Y^8 {^1^^'^) ^r^jecti^tg the

c,^ be c^d a^^r ^lic^g Q= ^^ cc,^n^la3nt);^c^ument ttaat a la^k of s^,ndi.r^g .

(:r^r^surrtet^ -F'^a. o,^` ^^. v. ^P1a^n Co.;
34^ ^.2d ?25, ?23 i^.^.^.pp.L9?5}

(^plainin^ ti;^ disrniss$.1 f^rr iack of- ^nd'ztt^ is caz^si^t^nt with Z9.C.

. ^up^r.^t.Giv.R
1'3{a)}; .see ^,st^ .h^c.^eafi v. .TP^ 34?^or^a^t ^i+^ Bc^n^c Nrr#^. .^.ssn.,

?^y ^c^.^ci i?iaq a?3 (rsa.^^,2^'?2) ^"a ^Y is nat p^iti^d tr^ ^sfi^bti^i
► the rig,'^t
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^tr^^+r^ ^o^cx ^i^ t^^-zto

ta rn^xtais^ ^ s^tian ^ta^acti^v^^y b^r aca^uiriczg star^ddin^ ta ^ile a l^vsuit aff^ th^

fas;t"}. ^ -
.^^( ^S^ ^^ a^rec; vritl^. tYi^ r^n^n^ ^d ^^ly^^^ ^^c^t^ci i.a t^'ie^^ c^as.

^^n.d^ig^ i^ r^quir^d t^r inv^^e th^ .;t^'i^c3i^tiaii t^f th^ cctrr^tnc^n ple^ ^c^uxt,

^rs^z^r.ti ^ Civ.^.. 82, i^e ^ul^ r^f ^ivii ^m^dezr^ do`^at exteud th^ ,^^risdictic^n

€^f t^e ^u^ af tfie^ ^et^¢ ^rtd ^ ^sas^ri^sn ^I^ ca^: c^at su^^t^ ^ r^i ^ly

i^. ^^^r,^t ^^ ^at^^ ^i.^ if nca p^ ^ith ^ndi^^ h^s inv'a^^d ^ts ^^risdi^tian

itg t^^ f^t i^s^nce, ^ ' -

{^" ^} ^c.^s^rdin^9, ^i ti^.i^^stt ^^nctt ^^^t ta C`sv.^b. I7(A)' ceexry the

lack ^f sfa^xcc^i^g ^^r ^i^m^na^ient afth^ ^^ticr^^t^y a^t^uin.^ ^n uater^st in t^e

s^^b^^t af ^e li^ ^axii^^ s^d s^a^itut€ng it^1f ^ t^e rr^^^ par^j' itt ir^t,^ta^ '

' ^ ^,,.^f'^c^ ^, f ,t^ck z^f `^tm^din^ ^+^ ^'a^eetv^rt^^ Ar#^rr^ ' .

f^j ^} `f'he 1^.^^c af ^di^^.^t tk^^ car_^^nc^^^t cif ^. f^r+^alrs^ actiazt

r^c^uir^s di.^rr^s^^i af th^ ^orc^pl^tr,t; ltt^w^'^r, t^t di^is^l i^ ^^t su ^d;yudicat:4n

a^i th^ merats and is tl^^refc^r^ w%thaut p^e^}udic^;. ^e^ Stai^ ^ red ^r^des v.

^r^rrvitl^,1^5 ^'rrio ^t.3d. ^31; 2t^t3'^^^i^r-6^^7, ^7'^^I^i.F..,^d ^^8, "^ ^1. T^:caus^

t,^^re^^ias €^^ ni^ ad,^rxd'a^^tir^n r^t, f^ie tt^^ri^^^ ind^l^i^d^ess, aur dism^sa.{ h^

'^a eff^t a^ ^^ aznd^rtyi^ du^ies, ti^^^sx at a^lig^titrsts c^f ^:e purties.

^ . ^a^^^u^a^ . . .

^^ 4^^ It i^ ^znd^^uta^ tb.^.#: ^ p^' cc^snxrs.^cixt^ lit;^at's^^ must h^v^.

^*^disa^ ta ^^ ^ a^`d^r to pr^^nt ^ ^u:.
^kiciable carrrrav^rsy ^^d ,ir^v®^^ #^e

^^sdicticm af t^^ conutars. p1^^ ^^^. Civ.R 17`(A) ^3a^s uc^t c^a^.^e t^is

^rincipl^s ^nd a lack c^f s!^r^.dir€g ^t ihe ^uts^f ^r^ lit^g^atian c^rnat 1se ct^^ed by

^^ip^t af ^ an^rg^m^^t af tisC ct^itn ar by s^bstit^t^ of tt^ r^al pa^t'y in

^tter^. . . .
^^ ^^} F^ier^, ix is ua^cii:sptzttsd tl^t ^^cl^al ^Is^nrte I^o^ did nc^t ^vc

^^t^;.r ^^ ^k ^^^ ^'m^ i^ ^?^^n^n.c^ thzs ^csr^tosur^.act'st^n, ^^i ^^r^fc^t^ it f^it^ci

ia

a

^



^
^^tr^y ^^; ^^12 . . . - . .

t^ is^vc+k^ t^se j^risdi^^ion ^f' ^he ca^rt ^f ^^^^ ^1^s. ^^.cc^rdi:^^ly, tt^e .

^u,^^t ^i t^ie car^.xt a^ ^p^als is r^v^rse^, ^ t^^ ^u^^ i^ ci^s^i^se^,
Ju€^^^^'t r^versed

^rd c^^ di^^^^d. .

^ ^5^.st/1'^Y^^^ 3̀^^q s4^ld^
^^^.LdVt^L/^L.[tV^ ti33kilidi^^y Sf=-L"9L1.[1^^xt+^ `^^is •

' a3^d ^^^a^ ^Rt,7$Jtv,, 3^., C.Ea%tC^[.

^ '^hs^rnp^on ^ine, L.^..^'`., ^c^tt ^. ^ia^^, ^^ T^^ ^. ^^sE,y 1r., for

. ^3fe^. _ ^ : . : .^ ^

^rt^e^ ^a^ ^a^^^, ^t^^ ^r^^^ts. ^ . ^

^^-uc^. ^. ^^ylr.^, ^r^iz^ r^versal. fr^r . ^ni^^. ^ ^^ H^rc^^^^s a^ ^

. ^:^^e ^x 1^^ ^d ^t^rs^^d^:l^+s^^.blct^^t.^am. ^ .

^,ctvac^tes for ^^:si^ ^^I E^ra^lzt}r, T^c.,' ^.n^t .^n^ ^< I'^^aats^r, .

^.,^gal ^id Sc^ci^cy. c^f ^`.Sevei^^ snd ^utie^ K, ^.^^rse, S.^g^l
t^d ^^ie^.y of

'^uth^vcs^ C;^k^.ic^, I..L.G:, ^^d Ido^11v1. ^vi^r^ar; ^tr^^ity T..^g^1 A^d S^et^ri^,

^TSG.y {..`^1TISt1A8 ^`►
^.. ^^SC^* B,TI[^ ^^il'^ ^. l..ttlt^^, ATSt; ^^,2C1 ^'CYV^II"^ ^fl^V {a^^.^P ^

^:315^^ ^+̀^^^Cy il^°^tft^ 1C^V#'.X'S&^ ^t7!' ^iL`+1 €'.Ltl'lfl6 ^L^V4?^"+^'^ ^^}^ ^'^SC ^.+^v^j̀^ ^+^^L^x

^{`i,y L^^i`SS d1X1.R J'^S+^.L^ ^^ 4sl r^^l^Uy l..^i^^ ^^^^ ^9{'
,^1^ d^1^ 43^^f.^.7.^^"i.'^i`t 'ld$lE.^i .

'AJ.,ta.'v.^ L.rV^I.^^`d^^ J..F+^^ SS1^
t3^`^^$°e^J^ dlfl'^C`i.} Vl!&^ .C^^^4a`^ F36^^ k/ 3̂ ^^'y LF^^

' ^.It^ :^9'i3Gf^^' C?^ ^LY^Lt[T^^`3ti5' ^.̂+.`ClU^E:^3#^Ttl ^^"k^ ^^^ ^^Vtt^^., ^^^^ t'^ EG^ tY^

{`S`^Y^4yaF ^i+LI^J$^ii^"f^-^:^gV^^bYCi^L^54 i++G^ .. . .

t f.' ..

F ^

^ ^ .



^^^ ^

^^^ ^ ^ ^o^^
^^^^ ^^ ^^^^r .

^^^^^^^^^^^^^^^^^^

^l^e ^ix^r^e^e (2^aixzt af (^1^iu

^^der^.t i^c^rr#e L^^.n I`v€t^^^^^ ^^rp.

v.

}^u^ne ^c^Z^^c^t^wald ^t ^1,.

^as^ ^t^t. ^^11 ^ t ^^ i

J^tJL}^G3^1^^1'^' ^TT^.^

^.F'^^.;^ ^°^.{^l^S 'i^
+^^^T C^^ A.^I^E.^:L^

This ^^^, ^er^ c^^ ^pe^ ^^r^ t^e C^urt ^fAp^^a1s f^r ^r^^e ^c^u.nty, ^v^
cc^^^i^^^r^ iz^ th^ ^^r^^^r ^^s^cttii^ t^^ l^^nr. ^ ccrr^i^r^ti^^ t^r^^°, t^z^ j^zd^^nt €^f

tix^ c^urt c^f ^p^^^ts i^ re^er^^d ^.ti t^^ ^^^^ is ciismi^sed ^a^sist^nt ^v'it^ t.^^ o^ini^n

rend^r^d ^^s^ixx. ,

It is fi^rt^^t' c^F^^r^d tYaat a^;^d^t^ b^ ^^r^t tc^ t^e ^c^^.rt ^f Cs^n^r^r^n ^i^^s f^r

^r^^ne ^t^unt^ to ca^ry t}^is j^zclgme^,t into e^ecution ^c} t1a^ a acspy tsf ^is entry b^

^^^ed t^ tt^e Clwr^ ^f th^ C^^t ^f l^^p^^s ^^r ^r^n^ Co^ty ^'ar ^ntr^.

^°+t^rreene ^oaer^.t^ C^aurt c^f A.p^^a.is; ^o. ^^ 1 t^^^41)

. ^

^

- "^ . .►^"^''!

Ivla.ure^n (^'^onnc^r
+Cliier Justxce



Il^i 'TI^E I3E^.A^t^t'ARE CQITI^tT^' C(?U^4.T 4F C^i^MC^N PLEA^
. C^IL'^IVISI[)N

I3EiJ'^'SC^-IEBA.1'^Jf C^ATL.'TRU^TCC^, i

Plaintiff, ^
}

-vs.p }
/

^^J^3ERT SLAYTf^I^t, et al. }^

ll^f^erl^dants. ^

C:A^E lit3.: tl^'^^ E U9 1^i9 ^
^

.TC.II}GE: KRUEGEI2 ^^^

^^
^^
^^.` ^

^`g
t^
^
^n:`.
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11F,1^EN3^ANT'S MQTIGi'°d Tt.^ VACATE

Naw cam^s Uefandarlt, Rob^rt Slaytorl («I^^farlc^ant"}, hy and tivrough his undersigned

counsel, azld far his IrIOtl4rx ta vacate this Caurt's August 26, 201Q 3udglx^.^nt ^ntry ^r^^^

Plaintiff Deutsch^ Balzk I'^tatianal Trust Co's (<`Plairltif^'} rnotion for summ.az°y judgrr
►ent on the

hasis af the ^upreme Court's Qctober 3l, 201^ holdin^ in
^'ederal ^lorne Loat^ ^IfLorP^R^e

Car^oratzon v. Scl^war°t^vc^ld, 2012-t^hia-5£117,

l^aspeatfully suhrnitted,

^JIILLS, l'^,'IILL^, FIEL^' ^i I.?17CAS, L^C

/s^.Iohra S^^errod
JflIT^ ^HEkROD t0078S9&}
S03 South Front Street, Ste. 240
Columbus, Ol^i© 43^.15
614.754.7Q76
330.335.79^6 fax
ish^rrad c^ mn^fliaw.com

Ccunset for Defendant

^

F^^-II`BIT

I>-Z

^^^ ^^^^

^ Illllll^llll^Ill^f^^IPfl^l^lilf^i^^ll^l^1^^^^^i^^1^1^ ^'^^6g
lCMCM3



14Le^oraucls^rn In Su^^4rt

.In#rociuctn^ Sfa#emcnt

As an initial n°aatter, Defendant freely acknowledges that Plaintiff faled this lawsuit in 20Q8,

and much litigation has since ensued, including an appeal and mc^tion for relief from judgtnent

puxsuant to Civ, lt. 6Q{B). This does rgot, however, change the fact that the Caurt did not h ave

jurisdictiori to hear this matter on S^ptexr^ber 10, ^.fl08, the date Plaintiff filed tl^e fareclosure

ctrmplaint, ar at any paint thereafter, withaut Pi_aintiff having first been assi^ed the rnortgage in

questi an.

i. I^.elevarat T♦attual ^uck^' ►̂und

1. C^n September 10, 2(?^JB, Plaintift' filed the foreclosure conlplaint in this action.

2. ,qs r^f September l0, 20Q8, the mortg,age at issue had not been assigned from whaever the

previ4us holder/owner was, to Plaintiff herein.

^ C►n August ^, 2Q10, Plaintiff filed a notice af assigr ►ment nf n^ortgage, `vhich attached a

copy of a recorded assigr^rnent af I^efendant's martgage to Flaintiff. ("'fhe Assig^ent,"

attached hereta as ^xh. "A")-

4. Plaintiff recorded the Assignment on September 18, ^00g, or eight days after the filing af

t,'^e fareclQSUre lawsuit.

^. Qn August 26, 2014, the Court granted Plaintiff's motion for summary judgmer^t ar^d

entered a decree af fareclas"re' ?'gau^st l^efendant.

II. La^w and .^r^urr^enk

In
Federal Ho»ae Loar2 ^t'fortga^e Corpvration v. .Schwar^rvalct, et al.,

a case recentiy decided

by the Supre.me Cqurt, ptainttiE t^anit 1}IQUght a foreclr,sure lawsuit before it obtained an

2
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assignsnent of the mortga^e s^auring d^f^ridaTlt hOln^QWI1^fSS ^(}^l1. ^2^2nd^`1^S 1Ylain^^nec^'[hai

plaintiff lacked standing to suc (much as L}efendant previously car^tended in this case) because

the assignment of mortgage had not been recarded prior to the filing nf the la^asuit. Plais^tiff was

assigned the mortgage via formal assi^n^mynt, as here, anly g€t-e: trie filin^ of the la^suit. The

trial caurt entered su^nmary judgment in favar af plaintiff, and the Second 13istrict Court of

Appeals affirrried.

The 5upreme Court reversed, holding that standing is a jurisdictional requizernent that must

he satistied t4 even initiate a foreclosure Iawsuit:

^Ve recogni^ed. that standing is a`,^urisdictiotxal reqt^irement' in ,5tc^t^ ex rel.

.Dr^llrr^ata u FranklEn C^< Caa^rl af ^^mm^^ ^'^^^s (^973), ^5 ^Jiaia St. 2cI 176, aa^d

we stated: `It is an elementary concept af la^^ that a par^' iacl^s standing ta ltzvoke

pFxe j^rudietion
af the s4urt unl^ess be has, 'sn an i^ndiuiduai ar representa.tive

capacity, sorne rea! interest irc the srabJect rttatter of the actit^n.' (Ernphasis added

by th^e !Co^rt^.

(^°^hwarztivald, attached hereto as Exh. "B" at para. 22).

pu^er, ^e Caurt stated, "Eecause standing ta sue is required ta invoke the jurisdiction

of the carnman pleas court, `standing is ta be determined as of the comrnencement of suit."'
Id.

at para- 2a• I"vLking jurisdiction of the eourt, thus, depends on. the state af things at the time the

actian is braught, and nat after. Id. at para. 2^•

In reversing the Secand Distriet, the 5upreme Caurt concluded:

The lacl^ af standiz^g af the cs^rntnensement af a fc^reclosure action rc^ui^°es

drsmissa! ofthe conaplaint[.^

Id. at para. 40 ^Emphasis addedj.

Here, in accardanoe with the Supreme Caurt, when Flaintiff filed this lawsuit an

September 10; 20t18, it did nat have "standing ta invake t?ze jurisdietion af the cc^urt," because it

had not yet been assigned the mortgage, and it could not cure this lack of standing thraugh the

3



l^^^r fL^n^ ^f che m^^.ga^^ a^sig^^ri^^nt as it attempted to da on Au^ust 2, 2^10. ^^. a^ pa^a. ^1.

AS a i'eSUlt, the CoU.t°t's Au^ust 26, 2^I0 entry granting Plaitztiff's motion for sumrna^°y ludgrnent

and issuing a decree of foreclosure should be void ab initio (as appc^sed to vcridable},

Accordingly, based upan thc, foregoing, D^:fendant respectfully requests that the August 2C, 2U14

era^ry be vacated az^d this matter vther^vise dismissed,

Respe^tf^^lly submitted,

11^IILL^g 1^IILLSry ^'IEL^' ^ LU^^Sg Ti^L^

1s.^John ,^he^°ra^i
JQT^1 SH^,RRC^^ ^007859^)
503 South rront Street, 5te. 24Q
Colum^us, Ohia ^3215
G1^.754.7Q76
330.336.7956 fax
j^herr^d ci mm111a^r.cor^s

Counsel for l^efendant

Ce^ificate of Servic^

Undersigned certifies a true and accurate cop^' of the foreg©ing, was delivered ta the

fc^ltowing, via regular US Mail, this 31^t day of ^etober; ^Q12, postage prepaid:

Scott ^ing, Esq.
1pp54 Innovatir^n Drive
Ste. 4^70
I3ayton, Ghio 453^2

Is/Jnnn Sherrod

^olul5herrod
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CQURI' 4F CC7MNa0N PLE^S
l7E^At^I^RE CQt^Td`TY, C}HIC

^Case N^. OS CV E 09 1219
^eutscho ^^nk Nataanal trust (

Compar^y. as 'Truateo for FEM^1 ^ Judc^e Everatt H. Krueg^^'
2QQ6^FF13

^laintiff,;
4

-Vs_ i N4'^ICE OF FILING
s^SSZGN^IENT OF MQRTGnGE

Rnbert P. S^ayton, et al. i
©efendants.!

^ `^^^^
^,
^

Now comes th^ plaintiff anct hereby gives natiae af t'h^

filing of thQ Assignment of Mortgage, said ^ssignment c^f

Mox'tgage F^ei:^g attach^d h^rato as Exhibit "A"

.Iu i E. ^te man
t7hia Supr^ma Court Reg. #Q08277^

A^,y Hath^way
phio Euprome Couxt Rog. #OQ?5169

^raci •7. ^erman
tOhio ^uprome Court Reg. #OC^a^^^^

LERNER, SAM^SOt^ & ROTHFUSS
Attorney far Plaintiff ^.

P.C. Bc^x 5^80 r°,^.
Cincinnati, OH 452^31-54^30 r^^

isz^i z^z-3^.o0 ^_^
^ttyamailL^Isrl^w.eam a^
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^
^

i ^' ^a ^°J s :^
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^_

xrGL1^^C^'...^`ii.F 1.^^ ^^LSY.6^^

^^ ^h^
'Phi^ i^ to certa.fy that a t^ue and exact ^opY

fc^regoir.g has been duly served upon the fol7©wing by e^QZO^ry

U.^. mail, poetage pre^^ic^, thi^ ^^^y of f

Mortgage Eleetronic
Registrat.ian Syst^:ms, Inc.

p,p. Box 7^14
t^cala, FL 39478-7814

Ben^ficial Qhio, Inc.
2700 5^nders Rr^ad

^'rospect Height^, YL ^0074

Terzi L. Saitcec7n
24fi0 Qld Stzingtawn Raad

G,rove City, OH 43123

Michael. T. Gunn^r. f Ese^.
353^ ^'ishinger B1°rd.

Sui^e 220
Hilliard, OH 43025

Chri^t©pher D. Betts^ Es9-
19Q N. Sendu^ity Street

Delaware, aH 93fl15

^

^

Julia E. Steelman
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LE^L+ It^^CPIP'I`7C31u

5ituafed In the State of 9ttto, in rY^ Cetmty +^E t?etavtare ^nd !rs 1he °POwrship ^^2n73^t

8elntj Wt ritum4^r'thrce Tnau58nd Fovr kundzed ^^xkY•^e (3461^. o^ HIGht.4tdO titLLS AT

TFIE taK€S SECTt^N OHE. ®a the Sama ts rtumDered arxt datSneateQ t^pnn the rgsa€ded ^ReE

Lh^reAf, aE ^sar4 kn p1aY ^a^}net i, sifdes 708 pn4 i4bA, Recx^:,^er's G^, D^1aw^re ^^nty,

flhl^,

Ya1^^65 ^^G^ 4 _^
^ ;. ; -^., ^ ^

LS&Ft. i^ef.: ^t34842?92
^ L^art No. : i^2^Q^63^02.
Pidn: 377-23t}sOg-4Q7-440

F^a^^I^ C??^ A3G^RT^Cr$

tha.t th^ under^igned.xr^ow ^.L r^^ ^^ °r^^s^ ^^^^^.^^,
^ortga^^ Ei^^'^r^nic Rs^istrati4n ^^^t^rts^. ^a^. a^ no^ain^^ f^r
Y^irat ^r^,nklia a^ivi^ioa^ e^f Nat. ^^,ty Hank of ^. ita sv^cs^^or^
an^ ^,^aa.^a, whQSe addr^ss ^^ ^ ^a^ '^^14, @cala, 'PL 34^79, d^^^
h^r^^y se^ 1, a^^ign, tran^f^r and ^et aver un^.^ T^e^ttecln^ Ear^lc
^tati^^l ^rust Ccm^any, a^ ^`ru^t^^ far ^T^T ^^v6-^^^^. who^^

^tm 29 rl^ ^Ia^#
address i^ 34'1^ Stat^view ^^ul^vard. ^^rt ^ill,
784^.^0^.3, a c^^'tafn mortgag^ fr^^t ^.obert P. Slayte^n and Lisa ^.
^7,ayEan, hu^k^an^ and wife, k.^ ^taztg^.g^ Ek^etror,a,c ^^^^.^trati^^

^y^t^m^, ^re^. a^ nc5r^ine^ for P'ir.s^ ^ract}c^.^ridat ^^ July^^4,^ ^446.
City Y^afllc nf ^Y^, i4a succe^s®r^ and a^si^cts,
r,^^^r^^^ Auc^x^t 11, ^:4R5f in V^lum^ 72^, Page 9^9, ia^ ^.h^ ^ffic^
of the Y^^iaware Grotanty Rect^rde^', artd all sum^ pf tne+Tl^y ciue az^d ^,^
^ec^^ta dua th.^rear^, and ^^^ured b}+ tY^^ f^ll^wang real estate :

^

PFtOeEFLT'Y ADi^1^^^ s:
524A L^YDC)Id'F' ^tE

W^S'TEF€^:^LY^^, ^GH 4305^

ZD05^JG4^64^76
F+led 4nr R^:cord in
RELA^^fiE C4t1MTY, R^Iifl
RNQREt3 4 &F^EN?dE^
49ni3-^RG+S AE t4tt]3 att.
riT^ AS5YGlt 32.^?4
dfi @nok 365 Pase 1590 ° 1541

Cer^ified true Cas^
7^-:9°?^:^7^ ^t tuzn3 an,
fita^REU 0 ERE^INER
RECC^RD^R
G^l-RI^A^^ GC^lltti'fe DNiG1
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^,. r .

^^t Vt^`f^^^ W3i^^C1F, ^iortgag^ ^le^troni^^ '^^^istratac^rs ^yst^ms, In^.
as n^sminee fcar Fbrst Frs.nkl.in a t^ivaszon of Nat. City.^ank of Y'^,
its succ^ssc^rs artd assi^ns haa s^t its ^ han^ this+

^ ^f da}F Qf , 2Q0^.

^T^.^E OF ^^1^

co^r^r ^.^ x^uu''^^ L`r®ra
^^^^F^F'4 il.^^J^66^^^

^n SEF 11 ^t1D^ t,efore °
Nc^ta^° Put^].ac, Staee ^f . pers^n^lly ^gp^ar^d
K^vzn 1'ri^shagf, Assistant Secretary and Vic^ Pg^sident,
per^^nally kne+^n to m^ E$r p^'cv^d ta t^e vn th^ ^Sasis ot
sata.sfaoto^ evi^^nce} to ^^ th^ p^rs+^n whose nam^ is subsera.hed
to th^ within instrum^nt and a^knowledged to m^ tt^at he e^^c^at^^

Gg^^ same 1n his autttar^rson^aox^tYae° ^rzt^ty upon hshalf s^fnwY,i^h
a:^ th^ instrument tk^e p .
the ^ersen aeted, e^ecuted ths a.nst4ut^tex^t. ^y

f .^ 1

^I^^^^ my Yc^nd and affi

Cott^i; a

This ins^.rumsnt ws^ pr^p^r^d ^y:
LERI^IEF^, ^AiJiP5C3tV & FtUTH^'t15^
A Legal ^rof^ssianal Assa^?atic^n

P.^. ^Qx 54^0
^1I1^3^IU13^.1.r ^H 4^^Q^.^^4SQ

Mart^^g'^ ElecCroni.c T^e}Z^tx^.tic^n

^^rse^ms, Ine. ^s n^aminee for

First FrarxkZin a ^ivisa.ar^ c^f
t^aG. ^ity ^ank of ^N, a.ts
suo^^ssars as^d ssi s

^

^y: -
Kevin Prieshr^ff,
Assa.starit ^^er^t^^ ^^ad Vi.^^

^^'^^3^^nt

^^ P

sk

.`+^ t {,
^^^t^f^ i^.Tr^G^E^i.
{Voiary Pubfic. ^L^.tQ of Oh+^

t^y t',c^s^unss+an ^^lt®^
d^m+e 4. ^6t3



^
{IJatil this apiaion appeass tn the Qhia tlif'f'icial F^eports a^vance ehea^, it may b^ eit,td as

Fed Hot^e Lvan Mt,^e. Corp. v. SeMvarPZwnla^, 51ip Dpiniaa ltilo. ^^1Z-fPubo-SQ^?.j

NOTICF^

This slip epinion is suble^:t to forztial revisian before it i^ publishcd in

an ad^vance sheet o^f the Ghic: 4ffie"sal Reparts. Rcaders ^axe recjuested

to protnptly natify the Repartcr of L3ccisions, ^upreme ^Q^rt nf ^b1°,

b5 ^onth Frant ^t•reet, ^olumbus, Ohia. 43213, af a^^y t^pog°^phical or

otl^cg focgnal crrars in the apinlan, in Qrder that coreectibns cnay be

made E^for^ tlre agutifln i5 gnblished. , .

' ^^,[g agt^e^N i^t^. 20^Z<^HI^-SG17

^'EDEIt.Ai^ ^QME LOAPv M®RTc^AGE ^UItp4^.ATTC3I+1, A:PP'^LI.^E} v.

^^13WART^W1^!} ^'^ t1L.' ^^'EI.LANT:^. -

[Until tbis apinion agpe^►rs [n the fJhio ^cia! Report^ advance sheets>

`st ms^y be clted na Fer^ H4ra^ LOan h^#ge. ^orp. v. Sckwacrtzwadd, .

^lip +t?glniun I^o. 2012-1r}hias5Qi7.]

Fore^lr^sure'-JurisdictiR^cat us^ets ©f starrdin^-Civ.R. 1 ?{tf}^ur^sd€cttvn

delermined as af tzme Rf f"Elang5uit. .

(Nos. 241I-1201 and 2a11-1362-^ubmitted Aprit ^, 2012--Decided

Getob^r 3?, 2^1?.;

,0.pgEAi. fro2n and ^R^^II b,^ the Caurt of Appeals fas ^x^ne Ca^tY>

l^Ta. 2010 CA 41, l94 C?hia App.3^l 644, 2t?l.l=t?hio^2b^1.

f,^'^{^1°t3`^T.ELL, .T.

{14 ^^ Duane and Julis ^ehwart^wald appeal from a judgment af the

Secon^i I^istrict G^aurt uf Appeals affirsning a clecree c^f f^rreclas^:re °trtvxe^ i^

favor oF the F'ederal Hosne Lgan Mor^gag^ Corpara^ion. In a^ditian, fhe appellate

court certified that its decisian an this case eanflicts with deeisions of the First snd

^:
^^ • fI-^



5UF]REt^ ^9URT ^^ C3HI0

Eighth Districts Qn th^ follo^wir^g issce: "In. a mortgage foreelcrsure actic^n,. the

lack af standing or a real party in interest defect cat^ be cured by ^c a^il^ent of

the mortga^e pzdor^to jud^'i^t." . .

{¶ 2} Federal Kame Loan cQ^nmen^d tIiis farecEosure action I^efore it

abtained an assignment of the promissary nate alad mvrt^age securin^ the

Schwartzwalds' loan. The ^chwart^.v^alds mair^tained tliat ^ecleral fiorne I,oan

laaked st^ar,ding to sue. The ^ial caurt granted surrsrn^ry judgrr ►ent in favor af

Fcderal I^c^xne I,oan and cnte^d a de^'ee of fareclasurc. The appellat^ caurk

aifirmed, haldin ^ that Federal Harne I,aan had remedied its lack af standing ^er
►

it obtained s.aa assign^ent from the real pagty in interest.

{^ 3} Ffowever, st^ding is required to invc^ke the jurisdict5on of the

comman pleas court, and therefoie it is deterrnlne^ as of tl^c fiiing of tbe

eomplaint. Thus, receiving an assignment of a prom ►ssory riote and mortga^e

fresm the real party in interest subsec}uent ta the filing af an action but prior to the

entry of judgmcnt daes not cure a lack of standin^ to file a farecl©sure acticn.

{¶ 4} Accordiz^gly, the judgment af the aaurt of appeals is re^ersed, and

the cause is dismissed.

1<'aets and prta^^dnral i-iisto^ry

(¶ 5} ln Rl®ver,ibcr 20©^, l^uane and 3ulie Scliwartzwald purchased a

horne in itcnia, Uh io, and rrcriT^ed a n'!c^^gage laan frarn L.ega.ey Iviortgage in the

a.mount of ^^51,2^^. They executcd a gromissory note and a rnortgage ^'anting

Lsgacy Mart^age a secursty intcrest !n the properCy. Legacy Mortgagc thcn

endQxseci th^ pra^issory nat^ as payabl^ ta Wells Farga ^acik, N.^., and assi^ed

it the mortgage. .
{^[ 6} In September 200^, l^uane Schwar^wald Eost his joh at l^arco,

Inc., and thc Schwartzwalds maved ta lndiana so hc cai;,d ac;ropt a ne°^' Y's`^`on,

They confsnued rnakin^ martgage payn'ients as they tried to sell the house in

^cnia, but t,hey went into d^fau.lt on 3anuary I, ZOQ9. Iz2 i^rlaxeh 2t^}4, Wells

^

^



Ianuary Texxia, ^O12

Far^o agreed Co list thc property for a short sale, and on April• 8, 2(7(19, the

Schei^artzwalds entered into a con^act to sell it for $259,90J, with closi.^ set for

Jiar^e &, 20{I^.
{^ ^} k-Iowever, on Aptil 15, 2009, Federal i-Inrne Loat^ ^turtga.^e

^orporation cornmeaced iltss ^'oreclosure mctian, all€ging that the ^citwart^waids

had defaulted oti their loan and owed ^245,p85.! 8 plvs int.erest, ccst.s, and

advances. lt attached a copy cf the mottga^e identifying ths Sch^tartz4valds as

borrowers arid I.egacy.lvlortgage as lendez, but did not atlaci'i a Gopy of the note,

clairrLing that "a copy of ^the noteJ is,cureer^tly unavailable."

^^ i^} ^ulie Schwartzwald lheti contaoted '4' ►'ells Fargn ^aut t}te

foreclosure coz^plaint. She testifed, "I was totd that it,^ras `stanflard procedure'

a.nd 4don't worry about it' because we wsre dQing a short sale," The

^chwartzwalds did r^ot answer the cotnplaint.

{¶ ^} On April 24, 2049, Federsl EIc^mc Loan ftled with the caurt a copy

af the nvte signed by the Schwartzwalcis in favar of I.,egacy Mc^^gage. '1'9^e final

page carries a blank endorsestient by Wells Farga placed above thc endorsement

by Leg$cy Nfoftgage payable to Welis Fargo,

{^[ 1^^ t^n May 15, ZO(}9, Wells Farga assigned the note and mortgage ta

Federal ldor^xe i.^san, and Federal 1-iorne I1oan filed with.the court a copy of the

assigiunent on J une i 7, ^f]^y. IY tt^ex, mu-,•ed fax a def̂ ault j^a^g^ent and a

• summary judgment, but the trial court discpvered t^at Federal Home Laan had

failed to establish a chain o€` title t^ecause nc^ assi^nment of t^xe ^x►ortgage £racn

^.^gacy ^lort^age to Welfs Fargc appeared in the recard.

{^(1^} Duririg this tim€, even thaugh it had assigned ils interest in the

note and mortgage to Federai Ho^ne L:oan,.^eils Parga cvntinued discussiztg a

sht^rt sale of the praperty with the Scl^wartz^rratds, but aelays in uus prqcess

eventuatly caused the SchwartzuFalds' buyer to rescind the offer. Qn Decernber

1^, 2q^9, tt►e l^ial couai grarated tbe Schwartzwalds leava^to £'ile an answer. Tl^at

3
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S17Fi;^tviE Cc3[Ttt^' o'F' d^f}

same day, Federai T^ornc L+aan filed with the cocut a ca^y of the• assigruxtent of the

martguge from Legacy ^iartgage to Welis Fargo ds.ted Nov^enber 27, 20Q6.

{^, 12} Federal Home T.san ^gain moved far sunu`nary judgment,

supporting the rn.©tion with the affidavit of Herma.n Joltn Kennerty: vice president

of laan dacurne^tation f^ar ^ells Fasgo as sc^aicin^ agcnt.fo€ I^edc^l Horr^e Lo^,

who averred that the Schwar^'^'a,ds were in default and who authenticated the .

nc^te and mortgage as u'e11 as the assigiyrnent of the note and mvrtgage fram Welis

'FaxgQ. Subscquer,tly, Fedezal I^orr,e i^an filed copios o£ the nc^taxizcd

_ assignznents ^am I.egacy 1vlortgage to '^'ells Fargo and icam ^Vells Fargo to

Federal Hom.e Laar^. -
{^( ^3^ '^'h,e gchwart^alds aiso m:aved for summary judg^nent, asscrting

that Federal Home f,oan lacked standing ta fareciose on tl^eir property-

{^ 1^^ The tcial caurt entered summar^' judgme^nt for Federal FIome Laan,

fuzding that thc ^ch`^^^walds had defeulted on the t^ote, aRd it ardered the

equity of rcdenlptian foreclosed azasi the praperty sold. F'edecal Home Loan

purchase•d the propr^z't^' at a sheriff's sale. •

$^ ^^^ ^ aPP^al, the Second Distriot Court of Appeals affir^ned ae^d l^e6tt

that Federal Home T,^oan had established its right to enforce the prarr^issory raote

es a nonholder in possess6c^n, because assig^x^'ner^t of the mortgage eff"ected^ a

transfer oi tl^e note iE seci^red. ihe £V^t ^.•^'^e* €^X^t$rned that star^dira$ is ncit a

je^risdictianal grerequisike and that a lack ef standirtg rr,ay be.cured b5' substituting

the real party in interest fvr an original party pursuant to Civ.R. 17(A}. Thus, the

caurt conc:lud^d that although Federiil Iiome Loan lacked standing at the timn it

commer►ccd ihe far^closuxe action, it cured that defect by the assignment of the

mortgage and trar^sfer af the nate piior tQ entry af jud^RCnt.

{¶ 16} 7'he court of appeals certificd thaf ita decisivn :.ori^iet,:s^ ;^rirt:

A^elts Fargo Bcmk, N..4. v. ^yr'd, 17g 4hio App.3d 285, 2d08-t}hio^4603, 897

I^F.E.?d 7^2 (lst Dist.j> ¶ 1^-lb; Barzk af 1Vew YQ^k v. Utrtdele, lst Pist. NQ. CP

4



lanuary TPt^t, 2(11?

D94251, 2414-4hio=542,'^ 3-4.; and WeFls F^^go Ba^k, 1V.^. v. ^Tnrdan, Bth Dist.

Na. 4t675, 2009-Qhi^1Q92, fi 23, cases that held that a lack af standing cannot

be.cured by sul^stituting the reat party in interest far an original p^rty Fursu^T►t to

Civ.R. S7(A}. We acceptec3 tba confl'tct a.rkd t1^e Sch^vss,r^,valds' discretianary

appeal on the samc issue.

,^t°g^rc^rats an Appeal

' {^ 19} ^'he 8ehwartzwalds explain that the essenkial aaspect of sta.nding is

injury to a iegally protected right and claim that Federal Hame Loan had nat been

injured l^y tlieir default at the ti^ie it canlrnence,d this fc^reclosure action, because

it had not abtained the nate and ^ ►ortgage until after it filed the camplaint.

l^.elying an fe^leral casela^r, they maintain that standing is determined as of the

time the action is t^rought, so that . subsequez►t events do nat rure a 1_aat^ of

standing, `fhey further urge that although tf<►e requircrnent of a real patty in

interest can be waived, that requiremer►t earinot be ^quated ^ikh the recluirement

af standing.
{^ ^il} Federal Hame Laan asserts thak pursuant to I^.C. 13(}3.31, it is a

"persan entitled tv enforce the note" because it is "[a] nonholder in possessian of

the instrument v;rho has the rights of a hnldee" by virtue af.the negotiatian of the

note £rom Legacy ta ^Neils ^argo and the assignrnent fram ^1eEIs Fargo, Further,

it mair^%ains t,dad P^ a, 13^3,3 t de^nes Qnly which party is entitlcd to enforce a

nake a^id that the faiture to be_ a, r^al party in interest at the comn^encetncnc c^f suit

can, be cured pursua^^t ta Civ.f^. 1'^(A^ by the ass'sgninet^t of the martg^ge. ^'d

note: it atsa cantends that the .jurisdicticnal requirernent af justiciability is

satisfied if the aElegatians of the complaint estatalish that the plainciff ha.s standing

ta present a justiciable cantroversy and that even if it is deterrnined that thc^se

allegations were in Cact faise, the matte^ rex^^air„ justiciahle so !c^s^g as ^e plain.tiff'

subsequently obtains the ri^;ht ta fareclose priar to jucigment. Qn this basis, it

arg^acs that bccause "the C?h^o Gnnstitut^on best©ws general {and not limited)

s

^



^SUi'REtv1E CqI1RT qF OI-^t7

^LLriSdiCtt{!Ih dn COrI3IXIdI1 ^)1d85 GUIUtS, Gd^mQ^ ^1^^^ ^d^^ hair^ `^41rlsdlGtiati td

hcar di^putes, evLn if'^hc named plaintift was rzat the correct person ta ^nvoke it."

"I'hus, it concedes that the recdrd in tliis case daes nQt establish that it ws.s a

person entitled to enforce the nate as gf the date the cc^mglaint ^`as filed, but it

maintains that it "provcd that it was such a person prior ta judgrnent."

{^ l.9} Accordin^ly, the clucstion presented is whether a lack of stanciing

dt the cornmen^:erc^ent af a foreclosure action filed in a comrrtan plcas court rriay

be cured by Qbtaining an assi^nent of a note and mortgage su^"ioicnt ta establish

standing prior to the entry vf jud^nent: .

^ La^ and Anatysis

Standing tc^ Sue .

{¶ ^4} The Ohio ^oristitution provides in Article N, Scction 4{B); "T`he

cc,uris of common pleas and divisions thereof shall have such original jurisdiotion

os^er atl tusficiable mat^ers
and such powers of reviaw of proceedings of

admir^istrative officers and agencics as may be provided by law:' (^^phasis

added.} . . .

$^(( 21} In G'leveland v, Shaker Flis., 30 Ohia ^t.3c149, 51, ^07 N.^.2d 323

{1987), we stated: .

`= = Whett^^r a ga.sty l^as s su^^cient st^.e in an c^therw'rse

justiciable contrdversy ta obi^in }udicial resdlutior^ of •that

contreversy is whaf has traditionaity been referred to as the

qucstian af standing to sue. ^Vhcre th^ party does nat c^ly an any

specif'ic sta^tute autharizing inv^catiot^ of th^ judicial process, the

question af standing dependg on whether the Par^r ^nas alleg+cd
!9 ! !1

*** a<:personal stake in the outcame of the contrc^^rcrsy.

6
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Id., quating 1^fzddlet©wr v. F^+rgu,sort, 25 ©hio St3d 7I, 75, 49S N.E.2d 38^

{1986}> t}uoting Sierra Ctub v. R^tortvn, 4{}5 U.^.121, 731-732, 92 S.Ct, 13Er1, 31

T.Ed.2d 636 {1912), quoting Bcrker v. C^arr', 369 U.S. 18b, ^Q4, 82 S.Ct. 691, 7

L.Ed.2d 663 {19?Z). Sisriilezly, tlie TJnited Sta4es Suprom^ Court obse€ved ixs

Steel Ctr. v. Gitizerrs for a E^tter Ertvirp^ment, 523 L?.S. 83, l 02, 11 R S.Ct. 1403,

14U T^.Ed.^d 21[l (1498), ' that "[s]tanding to seze i.s part of rhe comriaan

understaz^ding af what it takes to make a justiclable ca:se"

j^ 22] We recognized that standing is a"j^risdictianal requirenasnt'.' ir^

State ex rel. Dallrnan v, F'rcrnklin Cty. Court of CQmrar©ra ^'deas, 35 Oltib St.2d ^

I76, 179, 298 i^I.E.2d 5l S{1373), and we stated: "It is an elerr^entary cc^ncept af

law that a part}^ lacks standing to lrtvoke tTae jurisdicsinn of t}ze court unless he has,

in an inditi^idual Qr representative capacity, some real interest in the subaect matter

af the action.'.' {Etrsphasis added.} See adsr^ l+lew Bc^stora C©ke Corp. v. Tyler, 3^?

(Jhio St.3d 21fi, 218, 513 N.1J.2d 3£12 (148fi} {"the issue of star^ding, inasrnuch as

it is jutisdictianal i^ ► nature, may ^ raised, at any time dusiaig the pendenGy csf tl^e

proceedings"); Steinglass & Scarselli, 7^e'Ohio State Co^stilutian:.^4 Referenee

^ Guide 18Q {Zt7D4) (not4ng that the jurisdictian ¢f the cammon pleas enurt .is

lirnited ta justiciahle matters). .

{^ 23} Aend recerctly, in IizraFr^tci v. ^'rie Ia^s. Co., 128 ®hisr 5i.3d 322,

2iiltl•Ghiu-b^35, ^^4 N.E:?d 2^y7, vre a^ircaed the disrt^issal af a cortitalairlt fQr

}aciti of standing when it had been filed. before ti^e claimant had suffered azty

injury, There, Kincaid asserted claims that his insurer had breached the insurxnr,e

c4ntract by failing to pay exPenses cQVered by the policy; howeYer, he had never

presented a claim for reimburscment ta ths insurer. ^e concluded t^at Kincaid

lac:ked starzding to assert the eause of action, expl^iniug> "Until Erie refcases to pay

a claim for a loss, ^incaid 11as su^tXet^d n.e^ act^t da..tiagvs fsar hrea^ch of contract,

the parties do not have adverse legal interests, and thez'e is rJio ,justiciable

cQntra^ersy." Id. at ^ 13.

7



St^^^^ Cats^^r c^^ 4t^^

{^24} $ccausc stauding to sue is roa,uir^d to involce tt^e jurisdictior^ a£tlte ^

comman pleas cc^urt, <`sta,ndit^g is to f^e determined as o£ the commencemer^t af

suit" Lujan v.l3efen^ers nf F^'tldlife, 544 U.S. 555, 57^-571, 112 S.Ct. 2130, i 19

L;Ed.2d 353 (]^92j, fn. 5; see ,^lso Frienc^ of the Eurth, Ine. v. LaicPluw

Environmenral Servs. (^'^?C), 528 U.S. 167, 1^U: 120 S.Ct, ^93, 145 I,.Ed.2t$ 61t!

(2QU®); Nova I^'ealth ^ys. v. Gcrr,cl^, 416 F.3d 1149, l154-1155'{1Ctth Cir.^^.^05);

Fe^ca^s or^ ttFe Famaty v. Pif^etias Surtcaast Trrznsit Auth., 34^4 F,3d 1263, I275

(llth Ci^.2003^; Ferry v, ^rlfngtcn Ifts., I8^ F.3d 826, 83U (7th C.ir.l99Q^; C.'arr

^. .^31ta Yerde Inriz^srries, ln^., 93l F.2d 1055,1^61 (5th Cir,1941}. .

{^ 25^ Further, invnking tlle jurisdiction of the court `"depea^ds an th,e state

r^f thir<^s at the time o€t.he action brought,,' Mullrrrt ti°. 7'orranCe, 22 U.^. 537, 539,

f L,EcI. 154 (1$2?}, and t.he supr^rrie Court has observed that "(t^he stat^ c^f

things at^d the orig'traally alleged state af things are not synQny^aus;

demonstration that the original allegations were £alse will defeat jurisdiction:' ^

Roe^.^^etl Irarerrcatl. Corp. v. Uni€ed Stares, 544 U.S. 457, ^73, 12? S.Ct. 1397,

167 L.^d.2d 190 (2007). -

f^^2G} Thus, "[p]^is4-£iling events t3^at s^^ply standing that did nat exist

on filing may lae disre^^u'ded, denying st^ding despit^ a showing af suf^ci^nt

pres^nt iz^jury causetS ^iy the. ^hallengod acts and capablo of ^udicial redress." 13A.

^lri^lit, t^illtr ^ Ceoper, ^'e^e-rcat Arorrt.•e ^n^' ^'r9ce^dc^re 9, S^ctiun 3531

(2U08}; see Grup©17atajIux v. Atlas Globcrl Grr^up, L,P., S41 U.S. 567, 575, 124

S.Ct. 192fl, 158 L.Ed.2d 8^^ (2^44}, quoting Ct^terpilf.rsr Inc. v. Le^is, Sl9 U.S.

bt, 75, 117 S.Ct. 467, I36 L.Ed.2d 437 (rejectin^ ^r^,uti^nt thaf "`^nality,

efficiency, and judiciat o^onomy' " can justify suspension of the tirne-of-filing

rule); ^Itcah fLssrr. aj^ Counties v. Busla, 455 F.3d 1094, 2101, ar►d f.n. 6{lOth

Cir.2(I06} {a plainti£f cannat reiy on injuries occt^^in^ a.f`^r tlte f;li^dg of ^^ie

^4snplaint to estabtish s^ding).

^
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. {¶ 27^ This grinciple ac.eords with decisiozxs fxaarl atE^er states holdi^^ that

stslading is deteeranined as of the filing the.camplaint.
See, e.g,, L's:^tsche Barak

P,^atl. Trust v. ^rt^m^augda, 2t112 ^I^ 3, 27t3 P.3d 1^1, ^ l l{"If ^eutscl^e ^ank

beearne a gerson entitled. ts enfarce the nate as either a holder or nanholder in

passession who has ^the ri^hts of a hoider after tlie fvrecdt3satre actipn was ^led,

therx t^e cas^ rnay be disznisstrd ^without prejudic.e *^*" ieinphasis added^}; iI.S.

l3ank^Vat1. Assrt, v. Kimbafl, 190 Vt. 21^, 2011 V7' 81, 27 A.3d 1QH7, ^ 14 {"U.S.

ganlc u^as required to shaw tl^at.txt t}ae trme the camptaint was^de.d it possesssd

the origina! t^Qte either rrrade payabte to bearer with a blank endorsement gr srLadc

ps,yable tv t^rcter wit.h an endorsement specifically to U.S. ^snk" (ernPhasis

added)); Ivltge. Electronic Registt^ation Sys,. lnc v. ^^aunders, 201 t} ME 7q, 2 A.3d

2g7, ^( 15 (°°Vdithout ppssessian af ar any interest in tl; ►e ^aote, Ivt^RS luck^d

st'anding to tnstitute foreclosure proceedings ai^d cauld nvt invoke the jurisdiction

of our triai aourts" [err►phasis added]j; R1l^S Residentirat Prr^p¢t:ies, ^.L.C. v.

Miller, 3Q^•Corul.'^24, 229, 232, 32 f+^.3d 309 (2Qllj, quotittg Hit^xasd.v. ^ves, 2R

Gas^n.Supp. 243, 245, 25^ A,2d 822 (1^366} (explaining that "`[s]tanding is the

1e^al right to set judicial maellinery i^i motion' " aza^i haiding d' ►at t'he plainti£f had

standin^ because it gravcd awnership of. the n4te and rnartgage at tEie time it

eomrneneed foreclastt^'o actian); McLean v. .I^' ^ft^r^an Cdid.se .Banlc l^atl. a4ssrz.>

79 Sc^.3d 17^, 1'`t3 ^ia.ApP-2^?i2} ("t<'^e p3air.ti^'rnas.'px^*ve,tl,at it had standir^^

to foreclase o^hen the caznpEaint w^as filed"); see also Burt^y v. L1r^uglas, 2d Sa.3d

1013, IQ19 (Miss.20(t9}, q^:ating iaujar^ v, Defe^tders Qf Ft'idtfdife, S(}4 U.S. 5^?i,

571, ^112 S.Ct, 2130, 119 .L.Ed.2d 351 {i942), fn. 5{" `standin^ is to be

determined as of the cotntneneetnent of suit' "); Ita re Zf1ft7 Adminfstration c^f

,^pFroFriariarts of ^'ater of the Nip^rtrra,
278 Ne>a. 137, 14^,. 76S N.W.2d 420

(2Q09j ('`only a pazty that has standing rnay invoke the jurisciictiur, cf a eou-^* or

trihunat_. And the ,}urtior appr4priators did r^Dt [ose standin^ if they ppssessed'it

under the fac.ts existing +^hen they eo^nmer^ced the ist^gattcrn-' [f^tnute omitted}}.

9
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{¶ 28,^ Here, Pederal Hame l;aan car^cades that there is no evidee.cc tl^at it

laad suffered any injury at the tirne it co:r,menc^d this fare.closure actian. '1'krus,

l^ecausc it failcd to estaialish at^ int^rest 3ss tl^se nat^ 4r martga^e nt the time 9t ^'iled

suit, it had no startding to invoke the jurisdictian af the common gIeas caurt.

2?se Rea?-^r.^°t^-in^Interest Rule

{¶ 29} T'he syaurt af apg^:als aad Fcd^raS i-ic^srie Lt^an ceiied ass the

plurality opinior^ in Srate e.x r^l. ,Ianes v. Suster, 84 Ohio St.3d i0, 77, 7{li N,E:2d

104? (1998), wltich suggested that "[t]he la^l^ af standing rsiay be cured by

suisstitutin^ the grapcr PartY ^' ^at a caurt. othcrwise having sul_i}ect matter

jurisdietion may proc^ed ta adjudicatc th^ matter,. Civ.R. 1'^.". Hc^wever, faux

justices declined to joiz^ tltat pc^rtion ai the ap^niQn, and therefore it is not a

ha3din^ of this caurt, ^ee ©hio Ganstitutiat^, Article 1^I, Sectirrn 2(A) ("A

rnajnrzty of the supreme caurt shall be necessary tn cunstitute a quarum or to

rendar a judgment"}.

{^( 3qj A^t ccanzrnvr^ law, ^11 aatians had ta tie brought in the n.arne af the

persan^ holdirt8 legal title ta th^ right assert^d: and itadividuals possessiss^ anly

equit.able or bcnefi^ial interests co^ald not sue in their. Qv.^ right.
Sse generc^ll^.F

Clac3c & Hutchins, ^he Real Party irt Interest, 34 Y^le L.J. 259 (192^); 6A

^^Tright, Milter &^.ane, iG'ederal Prczctice and ^'rocedure, Sectian l54} (2^2Q)•

raaw^y, r> :he Y3'actis^^ in e^auity relaxed this rcc}uire^ent, and states larer

abrogated the cainmon-law rules and adapted "rules that permitted any_ `real party

itt interest' ta brin^ suit.". Sprirat C;ammunteatfQns Co,, L.P. v. A^'CC ^ervs., Ir^c,,

554 U.S. 2(s9, Z7^, IZ8 S.C^t. 2531, 171 L,Ld 2d ^24 (2Q48).

{^ ^^} Irs Qhi+^, ^iv.^E 1?(^.) 8averris the pracedural requiremen^, tlxat a

camplaint bc brcau8hit in the nair^e af the real ^,arty in inteiest ^td pt'tivldeg:

^vory acttan shall be prosecuted in the na.me of thc real

party in isLte^st. An executor, admini^traxar, 8uardian, bailee,

tCt
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trustee of an express trust, a partY with whom ar in whose zrame $

conaaat ha.s been zx^ade for the ^nefit of another, or a p^y.

a-^sthorized by statute may sue in his name Qs such representative

' _ without jainirig with hit^ii the partw far vrhnse benefit the action is

braughk. When a statute of this state so provfdes, an actian for the

^ usc ar bee►efit of an4ther shalt be brought in t1Ze na.me of this state•

P+To action shal! i^e dismissed nn the groiand that it is not pros^ecuted

in the raarne of the real party in inter^st until a eeasanable time has

been alta^ved ai^er ^bjectian far rati.licatian vf co€nn^.anc^nent of

the actiari 11,y, ar joinder ar substit^ticm of, the rea! party in intersst.

Such ratifacation, jvinder, vr substitution shall have the same effeet

as if the aetion .had ^been comruenced in the narne of the real par^y

in interest.

{^j 32^ Cveysidering Civ.R: !7(A) inSh^Atv v. C'atnpeell, ZO Chiv St.3d 23,

2^y25, 4R5 N.E.2d 7Q1 ( 1985), we observed:

'The pru^c^se aehi^d^the rea! pa^y in intstest rule is `° `* **

to er,able the defendant to avail hinnself of e^idence and def^ses

tt^at the defendas}t has aga=nst th^ z ,̂^l part; in ir^terest, emd ta

assure him finality af khe judgment, ar►d that he swili be pa^ateoted

aga'a,st anather stsit brought by the rea! party at 'snterest on the

same mstter.' C'elanese ^orp• o,f America u Johrr C'^ark rndtes2r'ies

(5 Cir.195^), 214 F.2d 55t, SSf;' (,In re Hig^tia^td ^adtday

SubdrvisiQ^r (1171}, 27 Ohio App.2d 237] 2^© [273 N.^,2d 903].

^^ 33} As the Supretr►e C®urt explairsed in Lirrcolr Prape^^ Co, v. Roche,

54G [1.5, R1, 9Q, 1^6 S.Ct. 600, lb3 L.Ed.2d 415 f,2045), the real.^p^ty`m`interest

.S 1
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guls concerns c^nly pPQpe1` party jozz^c^ex. Civ.R. 17(A) does r ►at address standin^;

xatber, the pc^int of th^ rule is that "suits by rcpresentative plaintit'fs or^ behalf of

the real parties ir^ interest are ttte exceptian rather tE:an the rule an^ shauld c^nl^^ be

atlowed when.the real parties ir^ interest are 'sdentifiabie and the res judicata scope

of the jud^ent can be effcctiv^ty dct^rnined." ^ Car^s^er .^`^drt. of A^. v,

Upjvhn Co., 346 A.2d ??5, ?2^ (^.^.i^75) (cc^nstruin^ analo8ous T^i^trict of

Colun-^bia rulc).

f'^ 34} 'I'hus, thc Third and El^e Ninth Circuits have rejected the nation that

Ped.R.Civ,P. i7(a), on which Civ.R. 17(A) is bascd, allows a party with no

psrsc^nat stake in a controversy' to £`tle a claicn on behalf r^f a thirt^ partY, obtain ttze

cause of action by assi^cnt, and then have the assignmcnt relate brack tQ

cornmencement of th^ aetior^, statin^;

^ "Rule 17(a) docs no^t ay^ly ta a sit^.atio^ w^ierc a papty with

ncr cause of as^tion fles a lau^suit to toll the st^tute of limitations

and Iatee obtains a causc of action thro.u^ks assign.cneat. I^.ule I7(^)

is the codificatian of th^ salutary principle that an action shoutd

not be forfeitcd bcc^use of an hottest rnistake; it is rtot a provision

tn tae distorted hy parties to ciPCUtnv^nt the limitatians p^riod.>'

Gardner v. State Farr^t Firs ^^^s. ^'a., 54.4^F.3d 553, 563 (3d Cir.2^i78^,.yuotin^

[Inited States ex a°el. &3'ul,f^v. GA^, Inc., 890 F.2d t07Q, IQ75 (9th Cir.l9^9).

^j^ 35} 'I'hc 5ixth Circuit Court ^f Appeals' decisien in ^'airrch Ins. ^ff, v.

Lagitra^s, Inc.; 29? I'.3d 528 (6th Cir.2QQ2), iltustrates this pc^int. In that case, a

^re at a wa^ehouse destrayed pmpez^y iztsured by Ame_rican .̂ 'xuara.^.tee, which.

paid aut a clairn for damages. ^Qwevcr, ariother ;^s;^.ance co^:^!uf Tutich

Switcerland, filed . a camplaint claiming tu be thc insured's su^irogec,

natv^ithstandin^ the fact that ^,urich ^wit^erland. had n^ither issued an insuzarsce

iz
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policv nor paid out any mor^ey to tt^e insured. T°h^ de[endants ^owed ta disrniss

fac lael^ c^f st^c^g, ^r^d ^utich 9wit^e^rland soug3^t to su.bstitute .^lrnericart

Guarantee as the zeal'party in interest pur5uant to Fed.R.Civ.P. I7ta)• 'The district

court dismissed the action.

.^^ 3^) `The Sixth Circuit ^nu.rt of Appcals acktaowledged tita.t the statute

uf limitativtts woeald taar t3merican Guarartee's claitn ttnless: Fed•R•^iv.P. 17(a)

•altowed it ta be substitutcd. for ^urich S^vitzeriand. ^awever, the court

distir.guish^d bet'^ecn the re^u-iremerrt of standing $nd the ab^ection :tl^at the

plaintiff is nat the rea! party in interest, and it held that because "7.•urich Arnerican

ad.mittedly has not suf^ered injury in fact bY the de£es^dants, it had ao standing to

hxing this act'sr^rs and no standir^g tt^ make a^'notaQn to substit^ate the zeal party in

interest." .Ic^ .

€^( 37^ Qther courts have alsa det^nnined that a plaintiff ca^nc^ot rel; an

pr4cedural rules sirrYilar to C3v.R. 17(A) to cu^^ t^ lri.ok of s`^ndiztg at tl.e

carnmerrcement c^i titigatian. ^^vis ti^. Yageo Corp., 481, F.3d 6Ci1, 678 {9ttt

Gir.2D07) ("whether ar nat Du^c was tl^e real-party-ir,-interest, it dQes not have

st.anding, and it cannot cure its standin^ prablern thrrough a.n invocat30n of

1^ed.R.Civ.1'. 1?(a?"}, Clark u. Tr'adliner Cor,p., 242 F.3d 3$$ (14th ^ir.240Q)

(tablc}, apinian repoa^t^d at 2Q40 WS. 1694299 (nating that the •pla.intaff aazanot

°`retraactiveIy become thc rsal-party°in-interest" in orda: to c^are a iacl^ of

sta^ndi.ng ^t the filing of the camplaint [ernphasis sic^);
accor^ ^t^e v. 1'rope_ rt,y ^t

,2p1S Rr^irtbow I^rive, 74t} So.2d ]0^5, 1427-142$ (A1a.1999) (ze.icGting the

arb ment that a lack of standing can be cured after filing of the corz^plaint};

Co^s^amer Fedn. of ^fm. U. flpJon ►^ Cn., 346 ?:.2d 725, 729 (D.C.^pp.1475}

(exptaining that dismissal for laek ef standitag is consisteat with ^.C.

^uger.Ct.Civ.R. 17(a)); see at^o hTc^an v. JP 1^Qorg^n CFaas^ Bank r^tait. Assrt.,

79 So.3d 17Q, i`73 (Fla.Agp•Za 12) ("a party is nat pecmitted to estabiish the rigi^t

13
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to rr^aintain an zctian retro^.ctivcly by acquiring^standing ta file a iawstut a£^ar the

fact").

{+^ ^8^ We ^.^ree v^sith rhe reasoi^ing and analysis presented in t:hese cascs.

Standin^ is require^l to inval^e th^ jurisdictiqh Qf the comn^on piea.^ court,

Pursuant t.a Civ.;^. ^2, the 1Zules of ^iv`t1 pracedure do^not extend the jurisdiction

oi` t1^e caurts of this stste, and a cornrr ►on pleas court cannot substitute a re31 paz`tY

in interest far anather party if ria party vvith stsndin^ l^as invoked tts j ►arisdictiaa^

in thc frst instar^cc, .

{^; 39; Accordingly,^s litigant car^ncat pursuant t.a Civ.Et. 17(A} csu°e t.he

lack Qf standing after cornm^ncement of tho ac€ion by abtainin^ an interest in the

subject of the liti^ation and suhstituting itself ^s the real party in interest.

Effect ofL^ack ^af Sta^^ing an Fareclnsure ^Ictiorzs

{^ ^0) The Izck c^f scas^ding,at t4ie comme.ncement c^f a fareclc^sure action

re^uires disrnissal ofthe complaint; however, diat dismi^sal is not an adjudication

on the merits and is th^refore withotat prejudice. See Sttrte ex ret, CaTes v.

Grar^viTle, 116 C}hio St.3d 231; 2407-Ghio-6057, g7'7 N.E.2d 96^, ¶ 51. iE^ecause .

r.l^ere has beer► no adju^dicatian on the underlyin^ indebtedness, o^ar dismissal has

no effe£t on the underlying duties, rights, t^t obli^atiotts Qf the parties.

^ . Canelusion

{^ ^9.^ lt is funaxrnental ti^st a party cvtr.r.:er.cirsg 1'atieation must have ^

standin^ to sue in order to present a ju.sticiable controversy at^d .invoke the '

jurisdictian af the common pleas caurt. Giv.I^.. 17{A) daes rtot c2sange this

principte, s^t^d a 4aek af standin^ at the autset. of litigaticn cannct he cuced by

reccipt af sn assignment cf the claim or by subsiitution of the real party in

intersst. . .

{¶ 42{ Here, it is undispsztcd that Fedcral riame ^var^ did r.wt ha-srr

sranding at the time it cora^menced this foreclosure action, and therefc^re it failed

14
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ca invQke the ju^sdictian of tha caurt af comraan pleas. Accardin^ly, the

jud^nent of the caurt of appeals is reversed, and the cause is disnlissed.
" 7udgrnent reversed

and caus^ disrnissed.

O`Cor^^c^^., C.J., and P^3r^EZ, Ltlrm^E^ ST^ATrat^; L,a.rrzrrr^^tt, Cu^^,

a.nd IYICGE^1:31^4Vr'N,.^r., Ga11CE1t.

Thannpson I-€ine, ^.^.i'., ^c^tt ^i,. i^ing, and 'I'erry ^'. Fase; Jr., fQr

appellea.

Andrew 1^^. Engle, fcr a^pelian#s.

Brucc. ^^5. ^rayles, i^ging rcversal far arnici c^s:iae Horr^eflw^n^.rs af the

S#ate af Ohia and fahia&audclasure.blogspbt.ca^n. ^

Advacates for 13$sic L^^a1 ^uality, 7^ic,, and .Andre^^ ^, Neuhauser;

Legal Aid ^aciety of Cleveland and Tulie K. Itahie; ^Legal Aid Saciety af

^authwest C?hia, C,.L.C., and Noel M, Mar^an; Coc,°^mu^itY ^ eSal ^id Services,

1nc., Christina 1+^. 7anice, and ^'aul ^. 7indle; and ^kaia Paverty ^Law Center and

Linda Caok, ur^is^g reversal far e..mic.i curiae .Fidvac..ates far'^asic I.egal Eqt^►lity,

I^-ic,, Le^a] Aid Soeiety of Cleveland, Legal Aid Soci^ty of Sautitwest Qhio,

^.L.C., Coaxirntmity I^e^al Aid ^ervices, Inc,, C7tua Paverty Lava Center, 1.e^al

A,.id ^ociety of Co3u^bus, ^ou:l'i^sie=h C'hiw T e^al Scrvic^a, T^^al Aid of

VJestern Qhiv, and Pra Seniors, Inc.
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IN TI^E FI^d.ANI^LLIN C®UNTY CC}IJRT ()F Ct1MNIC)N PLEAS
CI"VIL I^IVISIt)N

WELLS FAI^Gt^ ^ANI^, N.A. } CASE NCi.: 10 C^E 0^ 7187

)
Plaintiff, ) JU^3GE: HC?RTC}N

)
^v. }

}
TE^^' 1-^. GILLd^TTE, et al. }

}

Defendants. )

I3EFENl7^TTS' 1'yIUTII3N Tt? ^ACATE

Now come Defendants, Terry and Deborah Ciillotte ("Defendants"), by and through their

undersign.ed counsel, and for their rnotion to vacate the Court's September 8, 2010 decree of

foreclasure given the 5upreme Court's October 31, 2012 holding in Federal Home Loan

Mortgage Cotporation. v. Schwartz, 2012-Qhio-5017.

12espectfully submitted,

MILLS, I^IILL^, FIELY ^ LUCAS, LLC

/s/,Iohn Sherrod
JOHN SHERR()D (0078598)
503 5outh Front Street, Ste. 240
Colurnbus, Ohio 43215
614.754.7076
614.767.5229 fax
j sllerrod^a,mnzfllaw.com

Counsel for Defendants

1
E\H1131^1^
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IV1era.orandum In Supt^ort

I. Relevant F`actual Back^round

1. ^n May 12, ^010, Plaintiff Wells Fargo Bank, NA ("Plaintiff') filed the foreclosure

complaint in this action.

2. As of IvIay 12, 2010, the mortgage at issue had nat been assigned from whoever the

previous holder was to Plaintif_f.

3. On June 11, 2010, Plaintiff filed a notice of assignment of mortgage, which attached a

copy of the recorded assignzrient of l^efendants' mortgage to Plaintiff. ("The

Assignment," attacl,ed herPto as Exh. "A").

4. Plaintiff recarded the Assignment on Jtuze 10, 2010, or about a month after filing this

lawsuit.

5. On October 31, 2010, the Court entered judginent against Defendants and entered a

decree of foreclosure.1

II. La^d and Ar¢um^nt

ln Federal Horne Loan t1^Io; tgage Carporation v. Schwartzwald, et al., a case recently

decided by t?:e Supre^ne Caurt, plaintiff bank brought a foreclosure lawsuit before it obtained an

assigiunent of the mortgage seeuring defendant homeowners' loan. Defendants maintained that

plaintiff lacked standing to sue because the assignment of mortgage had not been recorded. prior

to the filing of the lawsuit. Plaintiff was assigned the mortgage via formal assignment, as here,

only after the filing of ti^e iawsuit. T iie triai cou ~̂-t entered su=nmary jud^'-ent in favor of

plaintiff, and the Second District Court of Appeals affirmed.

1 There is also a^iv. R. 60(B) motion pending in this case, which raises as an affirmative defense Plaintiff's lack of

standing.

2
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The Supreme Court reversed, halding that standing is a jurisdictional requirement that

must be satisfied to even initiate a fareclosure lawsuit:

^^Je recognized that standing is a`jurisdictional requirement' in State ex rel..

Dallrrzan v. F^^anklin Cty. Co^crt of Corntnon F'leas {1973}, 3S flhio St. 2d 17b, and

we stated: `lt is an elementary concept of law that a party lacks standing to invake

the jur-isdiction af the court unless he has, in an individual ar representative
capacity, some real interest in the subject matter of the action.' (Emphasis added
by the Court}.

(Schwa^^wald, attached hereto as Exh. "Ii" at para. 22}.

Further, the Court stated, "Fecause sta.nding to sue is required to invoke the jurisdiction

of the corr-^mon pleas caurt, `standing is ta be detezmined as af the commencement of suit."' Id.

at para. 24. Invoking jurisdictian af the court depends an the state of things at the time the action

is brought, and not after. Id. at para. 25.

In reversing the Second District, the Suprerne Court cancluded:

Tlie lack of standiug at the commencement of a f^reclasure action requires

disrrvissal of the complaint[.]

Id. at para. 40 (Emphasis added).

Here, in accordance with the Suprelne Court, when Plaintiff filed this lawsuit on May 12,

2010, it did ?^ot _h_ave "standing to invoke the jurisdiction of the court," because it had not yet

been assi^^zed the mortgage, and it could not cure this lack of standing thraugh the later filing of

the mortgage assigr5ment as it attempted to do on June 11, 2010. Id. at para. 41. As a result, the

Court's October 31, 2010 entry granting Plaintiff's motion far summary judgment and issuing a

decree of foreclosure should'be void ab initio (as opposed to voidabie}. Accardingly, basecl upon

the foregoing, Ilefendants respectfully request that the Octaber 31, 2010 entry be vacated and

this matter otherwise be dismissed.

Respectfully submitted,

3
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I^ILL^, MILLS, FIEI^Y ^ LI7CAS, LLC

/s/John Sherrod
JOHN S^IERROD (0078598}
503 South Front Street, Ste. 240
Columbus, Ohio ^3215
514.754.7076
614.767.5^29 fax
'shl errodâ mmfllaw.com

Cousasel for Defendants

Certifieate c^f Sc, vice

[Jndersigned certifies that a true and accurate copy of the faregoing was delivered to all

counsels of record via this Court's e-file system on this 31st day of Octobe_r, 2012.

Jo h od
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[Until this opinion appears in the ^hia Official Reports advance sheets, it may be cited as
^erL aYome Loan Mtge. Corp. v. Schwartzwaltl, slip Opinion Nr,. 2Qlx-Ohio-5017.j

NQTICE

This slip opinion is subject ta formal revision before it is published in

_ an advance sheet of the Ohio Official Reports. Readers are requested

to promptly notify the Reporter of Decisions, Supreme Court of Ohio,

65 South Front Street, Columbus, Ohio 43215, of any typographical ar

other formal errors in the opinion, in order that correctibns may be

made before the opinion is published. ,

^LIP ^PINION NO. 2a1Z-^HIO-^'i^17

FEDER^L I^OIVIE LOAN 1VIC}RTGAGE CORPORATION, APPELLEE, V.

SCHWAIITZ^'VALD ET AL., APPELLANTS.

[Until this opinion appears in the Ohio Official l•;teport^ advance sheets,

it may be cited as Ted. :^ame ^oan Mtge. C©rp. v. Schwartzwald,

^lip ^pinion I^To. 2012-ti«hio-^Ol^.]

Fareclosuf^e-Jurisdictional aspect.s of .standing Civ.R. 17(A)-lurisdiction

determined as of time. offr.lingsuit.

(Nos. 2011-1201 and 2011-13b2-Submitted Apri14, 2012-Decided

October 3l, 2012.)

APPEAL froin and CERTIFIED by the Court of Appeals for Greene Couniy,

No. 2010 CA 41, 194 Ohio App.3d 644, 2011-Ohio-2681.

(}'DONI^IELL, J.

{¶ 1} 13uane and .►uiie Schwartzwaid appeai from a judgrnerit of tiie

Second District Court af Appeals affirming a decree of foreclosure entered in

favor of the Federal Home Loan ivlortgage Corporation. In addition, the appellate

court certified that its decision in this case conflicts with decisions o.f. the First and



^ranklin Caunty ®hio ^ierk af ^ourts c^f ti^e Common ^ioas- 2012 ^ct 3/ 11:52 ^T^I-1^C^99^1^7

SUPREME COURT OF ©HIO

Eighth Districts on the following issue: "In a mortgage foreclasure actian, the

lack af standing or a real party in interest defect can be cured by the assignment of

the mortgage prior to judgment."

{¶ 2} Federal Home Loan commenced this foreclosure action before it

abtained an assignment of the promissory note and mortgage securing t '̂^e

Schwartz^^alds' loan. The Schwartzwatds maintained that Federal Home Loan

laeked standing to sue. The trial court granted summary judgment in favor af

Federal Home Loan and entered a decree af foreclosure. The appellate caurt

affirmed, holding that Federal Home Loan had remedied its lack of standing when

it obtained an assignri^ent from the real party in interest.

{¶ 3} However, standing is required to invake the jtirisdictian of the

cornmon pleas court, and therefore it is determined as of the filing of the

complaint. Thus, receiving an assignmetit af a promissory note an.d rnortgage

from the real party in interest subsequent to the filing af an action but prior to the

entry of judgment does not cure a lack of standing to iile a foreclosure action.

{¶ 4} Accordingly, the judgment of the caurt of appeals is rever.sed, and

the cause is dismissed.

Facts and Procedaral History

{¶ 5} In Novernber 2006, Duane and Julie Schwartzwald. purchased a

home in Xenia, Ohio, and received a mortgage loan ^rom Legacy Iviortgage in the

amount of $251,250. They executed a promissory note and a mortgage granting

Legacy Mortgage a security interest in the property. Legacy Mortgage then

endorsed the promissory note as payable to Wells Fargo Bank, N.A., and assigned

it the mortgage.

{^^ ^} 1'.n SepteYriber 2Gv°o, DLiaiiO ucl'iwart^3ald last }^;c jrJ}7 at R^rr05

Inc., and the Schwartzwalds moved to Indiana so he could accept a new position.

They continued making mortgage payments as they tried to sell the house in

Xenia, but they went into default on January l, 2009. In March 2009, Wells

2
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Fargo agreed to list the property for a short sale, and on April 8, 2009, the

Schwartzwalds entered inta a contract ta sell it for $259,900, with closing set for

June 8, 2009.

{^( 7} Ho:vever, on April 15, 2009, Federal Home Loan Martgage

Corporatian commenced this foreclosure action, alleging that the Schwartzwalds

had defaulted on their loan and o^^,Ted $245,085.18 plus interest, costs, and

advances. It attached a copy of the mortgage identifying the Schwartzwalds as

borrowers and Legacy Mortgage as lender, but did not attach a copy af the note,

c1aiming tha.t "a copy of [the noteJ is currently unavailable."

{¶ 8} Julie Schwartzwald then contacted Wells Fargo about the

foreclosure complaint. She testified, "I was told that it was `sta.ndard pracedure'

and `don't worry about it' because we were doing a short sale." The

Schwartzwalds did not answer the compla.int.

{"^(( 9} On I^pri] 24, 2009, Federal Hamc Loan filed with the court a copy

of the note signed by the Schwartzwalds in favor af Legacy Mortgage. The final

page carries a blank endorsement by Wells Fargo placed above the endorsement

by Legacy 1Vlartgage payable to Wells Fa.rgo.

{¶ 10} On May 15, 2009, Wells Fargo assigned the nate and mortgage to

Federal Home Loan, and Federal Horne Loan filed with the court a copy of the

assignrnent on June 17, 2009, It then moved far a defauit judgment and a

5ummary ^UdgmeTlt, but the trial court discovered that Federal Home Loan had

failed to establish a chain of title because no assignment of the mortgage from

Legacy Mortgage to Wells Fargo appeared in the record.

{¶ 11} During this time, even though it had assigned its interest in the

r^ote and mortgage to Federal ITOme Loan, Wetls Fargo continued discussing a

short sale of the property with the Schwartzwalds, but delays in this process

eventually caused the Schwartzwalds' buyer to rescind the offer. Qn December

14, 2009, the trial court granted the Schwartzwalds leave to file an answer. That

3
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sarne day, Federal Home Loan filed with the court a copy of tY^ie assignment of the

mortgage from Legacy Mortgage to Welis Fargo dated November 27, 2006.

{¶ 12} Federal Home Loan again moved for summary judgment,

su.pporting the n^otion with the aftidavit of Herman John Kennerty, vice president

af loan documentation for Wells Fargo as servicing agent for Federal Home Laan,

who averred that the Schwartzwalds were in default and who authenticated the

note and rnortgage as well as the ass'rgnment of the note and mortgage from ^uelis

Fargo. Subsequently, Federal Home Loan filed copies of the notarized

assignrnents from Legacy Ivlortgage to Wells Farga and from Wells Fargo to

Federal Home Loan.

{^(13} The Schwartzrvalds also moved for summary judgment, asserting

that Federal Home Loan laeked standing to fareclose on their propeg°ty.

{¶ 14} The trial court entered summary judgment for Federa.I Home Loan,

finding that the Schwartzwalds had defa'^lted on the note, and it ordered the

equity of redemption foreclosed and the property sold. Federal Home Loan

purchased the property at a sheriff" s sale.

{+{(15} Qn appeal, th.e Second District Court of Appeals afflrined and held

that Federal Home Loan had established its right to enforce the promissory note

as a nonholder in possession, because assignment of the mortgage effected a

transfer of the note it secured. The court further explained that standing is not a

jurisdictional prerequisite axzd that a lack of standing may be cured by substituting

the real party in interest for an original party pursuant to Civ.^. 17(A). Thus, the

court concluded that although Federal Home Loan lacked standing at the time it

commenced the foreclosure action, it cured that defect by the assignrnent of the

^ :. .,..,x o^
mdrtgage and tranSIer OI Llle nOte pFlOr tu entr y vi ^^tur^i^i^ut.

{¶ 16} The court of appeals certifled that its decision conflicted with

Wells Fargo Bank, N..A. v. Byrd, 178 Ohio App.3d 285, 2008-Ohio-4603, $97

N.E.2d 722 (lst Dist.), ¶ 15-1b; Bank of New York v. Gindele, lst Dist. No. C-

4
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090251, 2010-Ohio-542, ¶ 3-4; and Wells Fargo Bank, N.A. v. Jaf^dan, Sth Dist.

No. 91675, 2009-Ohio-1092, ¶ 21, cases that held that a lack of standing cannot

be cured by substituting the real party in interest for an original party pursuant to

Civ.R. 17(A). We accepted the conflict and the Schwartzwalds' discretionary

appeal on the same issue.

Arguments an ^ppeal

{'^ 17} The Schwartzwalds explain that the essential aspect of standing is

injury to a legally protected right and claim that Federal Home Loan had not been

injured by their default at the time it commenced this foreclosure action, because

it had not obtained the note and mortgage until after it filed the complaint.

Relying on federal caselaw, they rnaintain that standing is determined as of the

time the action is brought, so that subsequent evei?ts do not cure a lack of

standing. They further urge that although the requirernent of a real party in

interest can be waived, that requirement cannot be equated with the requirement

of standing.

{¶ lg} Federal Home Loan asserts that pursuant to R.C. 1303.31, it is a

"person entitled to enforce the note" because it is "[a] nonholder in possession of

the instrument who has the rights of a holder" by virtue of the negotiation of the

note from Legacy to Wells Fargo and the assignment from Wells Fargo. Further,

it maintains that R.C . i303.3i derines or^ly wh ich party is e. tiitled to enforce a

note and that the failure t.o be. a real party in interest. at the eommencement of suit

can be cured pursuant to Civ.R. 17(A) by the assignment of the mortgage and

note. It also contends tha.t the jurisdictianal requirement of justiciability is

satisfied if ihe aIlegations of the complaint establish that the plaintiff has standing

to present a justiciatole co??troversy and that even if it is determined that those

allegations were in fact false, the matter remains justiciable so long as the plaintiff

subsequently obtains the right to foreclose prior to judgment. On this basis, it

argues that because "the Ohio Constitution bestows general (and not limited}

3
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jurisdiction on eommon pleas caurts, coznrnon pleas courts have `jurisdictian' to

hear disputes, even if the named plaintiff wa.s not the correct person to invake it."

Thus, it concedes that the record in this case does not establish that it was a

person entitled to enforce the note as of the date the camplaint was filed, but it

maintains that it "proved that it was such a person prior to judgment."

{¶ 19} Accordingly, the question presented is whether a lack of standing

at the cammencement of a foreclosure action tiled in a comznon pleas court rriay

be cured by abtaining an assignment of a note and mortgage sufticient to establish

standing prior to the entry of judgznent.

Law and Anal,ysis

Stan^lirzg to Sue

{¶ 20} The Ohio Constitutian providcs in Article IV, Sectian 4(B): "The

courts of cornrnon pleas and divisions thereof shall have such original jurisdiction

over all justiciable matters and such powers of review of proceedings of

administrative of_fzcers and agencies as may be provided by law." (Enzphasis

added.)

{^ 21} In Cl.eveland v. Shaker Hts., 30 Ohio St.3d 49, 51, 507 N.E.2d 323

(1987), we stated:

"`Wlzether a party has a suf^icient stake in an oiherwise

justiciable controversy to obtain judicial resolution of that

cantroversy is what has traditionally been referred to as the

question of standing to sue. Where the party does nat rely on any

specific statute authorizing invocation of the judicial process, the

question of standing depends an whether the pa;^,^ has alleged

*** a"personal stake in the outcome of the controversy."' "

6
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Id., quoting Middletown v. Ferguson, 25 Ohia St.3d 71, 7S, 495 N.E.2d 380

(1986), quoting Sierra Club v. Morton, 405 U.S. 727, 731-732, 92 S.Ct. 13b1, 31

L.Ed.2d 636 (1972), quoting Baker v. Carr, 309 U.S. 18b, 204; 82 S.Ct. 591, 7

L.Ed.2d 663 (1972). Simiiarly, the United States Supreme Court observed in

Steed Co. v. Cltizens for a Better Environrnent, 523 U.S. $3, 102, 118 S.Ct. 1003,

140 L.Ed.2d 210 (1998}, that "[s]tanding to sue is part of the conunon

understanding of what it takes to make a justiciable case."

{^ 22} We recognized that standing is a"jurisdictional requirement" in

State ex rel. Dall^nan v. Franklin Cty. Court of Common Pleas, 35 Ohio St.2d

176, 179, 298 N.E.2d 515 (1973), and we stated: "lt is an elementary concept of

law that a party lacks standing to invoke the jurisdiction of the court unless he has,

in. an individual ar representative capacity, some real interest in the subject matter

of the action." (Emphasis added.) See also New Baston Coke Corp. v. Tyler, 32

Ohio St.3d 216, 218, 513 N.E.2d 302 (1987) ("the issue of standing, inasmuch as

it is jurisdictianal in nahire, may be raised at any time during the pendeney of the

proceedings"); Steinglass & Scarselli, The Ohio State Cons^t.itution: A Reference

^ia^ide 180 (2004) (noting that the jurisdiction of the camtnon pleas court is

limited to justiciable matters}.

{¶ 23} And recently, in Kincaid v. Erie Ins. Co., 128 Ohio St.3d 322,

2010-Ohio-6036, 944 N.E.2d 207, we affirmeci the dismissai of a carripiai^rt fo.

lack of sta.nding when it had been filed before the claimant had suffered any

injury. There, Kincaid asserted claims that his insurer had breaohed the insurance

contraet by failing to pay expenses covered by the poliey; hawever, he had never

presented a claim for reimbursement to the insurer. We concluded that Kincaid

iacked standing to asserL tiie cause af acticn, expla^:ning, "Until Erie refuses ta pay

a claim for a loss, K.incaid has suffered no actual darriages for breach of contract,

the parties do not have adverse legal interests, and there is no justiciable

controversy." Id. at ¶ 13.

7
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{^j 24} Because standing to sue is required to invoke the jurisdictian of the

common pleas court, "standing is to be determined as of the commencement of

suit." Lz^an v. Defender.s af Wildlife, 504 U.S. 555, 570-571, 112 S.Ct. 2130, 119

L.Ed.2cl 351 (1992}, fn. 5; see also Friends of the Earth, Inc. v. Laidlaw

Environmental Servs. (T(^C}, 528 U.S. 167, 180, 120 S.Ct. 693, 145 L.Ed.2d 610

{2000); Nova Xealth Sys. v. Gandy, 416 F.3d 1149, 1154-1155 (lOth Cir.2005);

Facus an the Family v. Pinell.as Suncoast Transr't Auth., 344 F.3d 1263, 1275

{llth Cir.2003); _Perry v. Arlington Hts., 186 F.3d 826, 830 (7th Cir.1999); Carr

v. Alta Verde Industries, Inc., 931 F.2d 1055, 1061 {5th Cir.1991}.

{^^( 25} Further, invoking the jurisdiction of the court "depends on the state

of things at the time of the action brought," Alullan v. Torrance, 22 U.S. 537, 539,

6 I,.E.d. l54 (1824), and the Supreme Cou_rt has observed that "[t]he state of

things and the ariginally alleged state of things are not synonymous;

demonstration that the original allegations were false will defeat jurisdiction."

Rock-well Internatl. Corp. v. United States, 549 U.S. 457, 473, 127 S.Ct. 1397,

167 L.Ed.2d 190 (2007).

{¶ 2fi} Thus, "[p]ost-filing events that supply standing that did not exist

on filing may be disregarded, denying standing despite a showing of suf^ciant

present injury caused by the challenged acts and capable of judicial redress." 13A

Wright, Miller & Cooper, Federal Pructice and Procedure 9, Section 3531

(2008); see Grupo Dataflux v. Atlas Global Group, L.P., 541 U.S. 567, 575, 124

S.Ct. 1920, 158 L.Ed.2d 866 (2004), quoting Cczterpillar Inc. v. Lewis, 519 U.S.

61, 75, 117 S.Ct. 467, 136 L.Ed.2d 437 (rejecting argurnent that "`finality,

effciency, and judicial economy' " can justify suspension of the time-of-filing

rule}; Utah Assn. ^f Co^.c.nties v. Push, 455 F.3d 1094, 1_ 1_O1, and fn. 6{IOth

Cir.200G} {a plaintiff cannot rely on injuries occurring after the filing of the

complaint to establish standing}.

s



Franklin Gaunty ahio ^lork of ^osar€^ or` ihe i^ornnr► on ^laas= 2012 ^et 31 11:5^ P^f^-1UCVC0718`^

January Term; 2012

{¶ 2,7} This principle accords with decisions from other stat.es holding that

standing is determined as of the filing the . complaint. ,See, e.g., Deutsche Bank

^atl. Trust v. Brumbaugh, 2012 OI^ 3, 270 P.3d 151., ¶ 11 {"If L}eutsche Bank

hecame a person entitled to enfarce the note as either a holder ar nonholder in

possession who has the _rights of a holder after the,foreclo.st.cre action was filed,

then the case may be dismissed without prejudice *'^ *" [emphasis added}); U.S. -

Bank Natl. As.sn. v. Kim.ball, 190 Vt. 210, 201.1 VT 81, 27 A.3d 10875 ¶ 14 ("U.S.

Bank was required to show that at the tinae the complaint u^as fled it passessed

the original nate either made payable to bearer with a blank endorsement or made

paya.ble to order with an endorsement specizrcally ta U.S. Bank" [emphasis

added]};1l^Itge, Electronic Registration Sys., Inc. v. Saunders, 2010 ME 79, 2 A.3d

287, ¶ 15 {"Without possession of or any interest in the note, MERS lacked

standing to institute foreclosure proceedings and cauld not invake the jurisdiction

of our trial courts" [emphasis added]); R^YIS Resident.ial Froperties, L.L.C. v.

Miller. 303 Conn. 224, 229, 232, 32 A.3d 309 (201.1), quoting Hiland v. Ives, 28

Conn.Supp. 243, 245, 257 A.2d 822 (1966) (explaining that "`[s]tanding is the

legal right to set judicial machinery in mation' " and holding that the plaintiff had

standing because it proved ownership of the note and mortgage at the time it

commenced foreclosure action}; McLean v. JF Morgan Chase ^ank 1lratl. Assn. ,

79 So.3d 170, 173 (Fla.App.2012} ("the piaintiff must prave that it'nad star^ding

to foreclose when the complaint was filed"}; see also Burley v. Douglas, 26 So.3d

1013, 1019 (Miss.2004), quoting Lt.jan v. Defenders of Wildlife, 504 U.S. 555,

571, 112 S.Ct. 2130, 119 .L.Ed.2d 351 (1992}, fn. 5(" `standing is ta be

determined as of the commencement of suit' "); In re 2007 Administration cf

fippYOprdai:iUn.S cf :^^ater of the TlicbNara, 278 Nebo 137> 1455 768 N.^^'.2d 420

(2009) ("only a party that has standing may invoke the jurisdictian of a court o_r

tribunal. And the junior apprapriators did not lose standing if they passessed it

under the facts existing when they commenced the litigatian" [footnote omitted]),

9
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{¶ 28} Here, Federal Home Loan concedes that there is no evidence that it

had suffered any injury at the tirne it comrnenced this foreclosure action. Thus,

because it failed to establish an. interest in the note or mortgage at the time it filed

suit, it had no standing to invoke the jurisdiction of the common pleas court.

The Real-Party^in-Interest Rule

{^^ 2^}} The court of appeals and Federai Home Laan relied on the

plurality opinion in State ex rel. ,Ione,s v. Suster, 84 (Jhio St.3d 70, 77, 701 N.E.2d

1002 {1998), ivhich suggested that "[t]he lack o_f standing may be cured by

substituting the proper party so that a court other7vise having subject matter

jurisdiction may proceed to adjudicate the mattei•. Civ.R. 17." However, four

justices declined to join that portion of the opinian, and therefare it is not a

holding of this court. See C.^hio Constitutian, Article N, Section 2(A) ("A

majority of the supreme court shall be necessary to constitute a quorum or to

rendar a judgrnent"}.

{¶ 30} At common law, all actions had to be brought in the name of the

person holding legal title to the right asserted, and individuals passessing only

equitable or beneficial interests could not sue in their own right. See generallv

Clark & Hutchins, The Real Party in Interest, 34 Yale L•.J. 259 (1925}; bA

^'right, 1^4iller & Kane, Fea'eral Practice and 1'^rocedure, Section 1541 (2010}.

However, the practice in equity rela^ed this require;ner^t, ar^d states later

abrogated the common-law rules and adapted "rules that pennitted any `real party

in interest' to bring suit." Sp^°int Communications Co., L.P. v. APCC Servs., Inc.,

554 U.^. 269, 279, 128 S.Ct. 2531, 171 L.Ed 2d 424 {2008).

{¶ 31} In Ohio, Civ.R. 17(A) governs the procedural requirement that a

cc^nplaint be bro^.aght in the name of the real party in interest and provid.es:

Every actian sha11 be prosecuted in the name of the real

party in interest. An executor, administrator, guardian, bailee,

10
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ti-ustee of an express trust, a party with whom or in whose name a

contract ha.s been made for the benefit of another, or a party

authorized by statute may sue in his name as such representative

without joining wi`^h him the part}T for whose benefit the action is

brought. When a statute of this state so provides, an action for the

use or benetit of another shali be brought in the narne of this state.

No action shall be dismissed on the ground that :t is not prosecuted

in the name of the real party in interest until a reasonable time l^as

been allowed after objection for ratification of commencement of

the action by, or joinder or substitution of, the real party in interest.

Such ratification, joinder, or substitution shall have the same effect

as if the action.had been commenced in the name of the reai party

in interest.

{¶ 32} Considering Civ.R. 17(A) in ^S"healy v. Campbell, 20 (^hio 8t.3d 23,

24-25, 485 N.E.2d 701 (1985), we observed:

The purpose behind the real party in intez•est rule is "`* **

to enable the defendant to avail himself. af evidence and defenses

that the defenciant has against the reai party in interest, and io

assure him finality of the judgrnent, and that he will be protected

against another suit brought by the real party at interest on the

same matter.' Celanese Coip. ofAmerica v. John Clark Industries

(5 Cir.19S4}, 214 F.2d 551, 556." [In re [-Iighland Holidav

Su^bdr.',^ision (197? ), 27 4hio App,2d 2371 240 [273 N.E.2d 9031.

{¶ 33^ As the Supreme Court explained in Lincoln Property Co, v. Roche,

546 U.S. 81, 90, 126 S.Ct. 606, 163 L.Ed.2d 415 (2005), the real-party-in-interest

11
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rule concerns only proper party joinder. Civ.R. 17(A} does not address stand'uig;

rather, the point of the rule is that "suits by representative plaintiffs on behalf of

the real parties in interest are the exception rather than the rule and should only be

allowed when the real parties in interest are identifiable and the res judica.ta scope

af the judgment can be effectively determined." Cansumer Fecln. af Anz. v.

Upjohn Co., 346 A.2d 725, 729 (D.C.1975) {construing analogous District af

Columbia rule).

{¶ 34} Thus, the Third and the Ninth Circuits have rejected the notion that

Fed.R.Civ.P. 17(a), on which Civ.R. 17(A) is based, allows a party with no

personal stake in a controversy to file a clai^n on behalf of a third party; obtain the

cause of action by assignment, and then have the assignment relate hack to

commencement of the action, stating:

"Rule 17(a) does not apply to a situation where a party with

na cause of action files a lawsuit to toll the statute of limitatians

and later obtains a cause of action thro.ugh assignrnent. Rule 17(a)

is the codification of the salutary principle that an action should

not be forfeited because of an honest mistake; it is not a provision

to be distorted by parties to circumvent the limitations period."

Gardnez° v. State Farm Fit^e ci'c Cas. Ca., 544 F.3d 553, 563 (3d Cir.2008), quoting

United States ex rel. Wulff v. CMA, Inc., 890 F.2d 1070, 1075 (9th Cir.1989).

{¶ 35} The Sixth Circuit Court of Appeals' decision in Zzcrich 7ns. Co. v.

Ln^itrans, Inc., 297 F.3d 528 (6th Cir.2002}, illustrates this point. In that case, a

fire at a warehouse destrayPd proper!^y insurPd by American Guarantee, which

paid out a claizn for damages. However, anather insurance company, Zurich

Switzerla.nd, filed a complaint claiming to be the insured's subrogee,

notwithstanding the fact that Zurich Switzerland had neither issued an insurance

I^.
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policy nor paid out any money to the insured. The defendants moved ta dismiss

for lack of standing, and Zurich Switzerland saught to substitute American

Guarantee as the real party in interest pursuant to Fed.R.Civ.P. 17(a). The district

court dismissed the action.

{^ 36} The Sixth Circuit Court of Appeals acknowledged that the statute

of limitations would bar American Guarantee's claim unless Fed.R.Civ.P. 17(a}

allowed it to be substituted for Zurich Swiizerland. However, the court

distinguished between the recluirement of sta.nding and the objection that the

plaintiff is not the real party in interest, and it held that because "Zurich American

adr^littedly has nat suffered injury in fact by the defendants, it had na standing to

bring this action and no standing ta make a matian ta substittrte the real party in

interest." Id.

{¶ 37} Other courts have also determined that a plaintiff cannot rely on

procedural rules similar to Civ.R. 17(A} to cure a lack af standing at the

commencement of litigation. Davis v. Yageo Corp., 481 F.3d 661, 678 (9th

Cir.2007) ("whether or not Dux was the reahparty-in-interest, it does not have

standi.ng, and it cannot cure its standing problem through an invocation of

Fed.R.Civ.P. 17(a)"); Clark v. 'lrailiner Corp., 242 F.3d 388 (l0.th Cir.2000)

(table), opinion reported at 2000 WL 1694299 (noting that the plaintiff cannot

"retroactively hecof^7e the real-party^in-interest" in order to cure a ia.ck of

standing at the filing of the complaint [emphasis sic]); accord State v. Property at

2018 Rar.'nboi^^ Drive, 740 So.2d 1025, 1027-1028 (Ala.19.99) (rejecting the

argument that a lack of standing can be cured after filing af the complaint);

Consumer Fedn. oj^ Am. v. Upjohn Co., 346 A.2d 725, 729 (D.C.App.1975)

(expiainirig t hat dis;.nissal far lack af standing is consistent with I3.C.

Super.Ct.Civ.R. 17(a)}; see also McLean v. JP Morgan Chase Bank Natl. Assn.,

79 So.3d I70, 173 (F1a.App.2412) ("a party is not permitted to establish the right

13
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to maintain an action retroactively by acquiring standing to file a lawsuit after the

fact").

{¶ 3^} We agree with the reasoning and analysis presented in these cases.

Standing is required to invoke the jurisdiction of the common pleas caurt.

Pursuant to Civ.Tt. 82, the Rules of Civil Procedure do not extend the jurisdiction

of the caurts of this state, and a cammon pleas court cannot substitute a real party

in il7terest for another party if no party with standing has invoked its jurisdiction

in the first instance.

{¶ 39} Accordingly, a litigant cannot pursuant to Civ.R. 17(A) cur•e the

lack of standing after comrnencement of the a.ction by obtaining an interest in the

subject of tl^e litigation and substituting itself as the reaI party in interest.

Effcct of Lach of Stana'ing on Foreclosu3•e Actions

{¶ 40} The lack af standing,at the cammencement of a foreclosure action

requires disrnissal of the complaint; however, that dismissal is not an adjudication

on the merits and is therefore without prejudice. See State ex rel. Coles v.

Grar^ville, 116 Ohio St.3d 231, 2007-Ohio-6057, 877 N.E.2d 968, ¶ 51. Secause

there has been no adjudication on the underlying indebtedness, our dismissal has

no effect an the underlying duties, rights, or obligations of the parties.

Canclusion

{¶ 41} lt is functamentai that a party commencing iitigation rriust have

standing to sue in order to present a justiciable controversy and invoke the

jurisdiction. of the common pleas court. Civ.R. 17(A) does not change this

principle, and a lack of standing at the outset of litigation cannot be cured by

receipt of an assignment of the clairn or by substitution of the rea.l party in

interest.

{¶ 42} Here, it is undisputed that Federal Nome Loan did not have

standing at the time it commenced this foreclosure action, and therefore it failed

14
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to invoke the jurisdiction of the court of common pleas. Accordingly, the

judgment of the court of appeals is reversed, and th.e cause is dismissed.

Judgmer^t reversed

and cause dismissed.

O'CONi^1OR, C.7., and PFEIFER, LUi^II^BERG STRA7'TON, LAIVZINGER, CUPP,

and MCGEE BROw1v, JJ., concur.

Thompson Hine, L.L.P., Scott A. King, and 'Teri-y W. Posey 7r., for

appellee.

Andrew M. Engle, for appellants. _

Bruce M. Broyles, iirging reve_rsal for amici euriae Horneowners of the

State of Ohio and Qhiofraudclosure.blogspbt.com.

Advocates for Basic Legal Equality, Inc., and Andrew D. Neuhauser;

T egal Aid Society of Cleveland and Julie K. Robie; Legal Aid Society of

Southwest Ohio, L.L.C., and Noel M. Margan; Community Legal Aid Services,

Inc., Christma M. Janice, and Paul E. Zindle; and Ohio Poverty Law Center and

Linda Caok, urging reversal for amici curiae Advocates for Basic Legal Ecluality,

Inc., Legal Aid 5ociety of Cleveland, Legal Aid Society of Southwest Ohio,

L.L.C., Community Legal Aid Services, Inc., Ohio Poverty Law Center, Legal

Ald SOCicty of Colii^ii'^?i.iS, ^GUt heasterf"i Zìrii0 L^gai ^eiViCeS, Legai Aid Of

Western Ohia, and Pro Seniars, Inc.
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Yesterday, the C)l^io Supreme court issued an important decision affecting Qhio Homeowners who
are now or who 11ave recently been in foreclosure. In Federal Home Mortgage Corporation v.
Schwartzwald the Court unanimously agreed vaith the position that our fir^n has been strongly
advocating for the past 4 years that anly someone who actually holds a liomeowner's note and
mortgage rnay use the courts of Qhio to foreclose on their hoiries.

This seerns obvious. But apparently not to the Ioan servicers and their foreclosure rr^ill
co-conspirators who gleefully sued thousands of 011ioans on behalf of entities that 11ad no right t11e

use the courts of Ohio.

The Court correctly held that Article IV of the Ohio Constitution Iimits tlle use of the Common

Pleas Court to parties who actual"ly have a dispu"te with one and oti^er. ^v^^e does^i t ^^eed to be a
lawyer to understand that A can't sue S for a debt tllat S owes to C. Apparently that logic wasri t so
obvious to the lenders and loan servicers w11o originated nlillions mortgages (often predatory ones)

between 2001 and 2008 and sold and resold them to each other and unsuspecting bond holders on

Wa11 Street. For any one remembers playvzg musical chairs as a child, thu^lc of the notes and

mortgages originated last decade as the chairs and tlle originators, special purpose entities,

investment bar^ks and Bond Trusts as the players.When the music stopped irz 2008 when the

Market for mortgage backed securities crashed, we have leamed that it is surprisingly unclear wllo

was hold'uzg notes and mortgages of Qhio Homeowners.

That is why aIl of tlze major Ienders and loan servicers in Ohio simply ignored the legal

11/12/2012 12:23 PM
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requirements of owning someone's note and mortgage ^nd just filed for foreclosure uz he name of
whatever entity they "thougllt" was the last to buy t11e note. Believe it or not, tllousands of lawsuits
for foreclosure in Ohio were filed by entities that simply don't have any dispute with tlze
1lomeowJ^er they were s^zing. In the Scllwartwald Decision, the OI1io Supreme Court 11as said
definitively that courts tl^at granted Judgrnents in such circumstances were without jurisdict'ron to
do so, and tllat cotirts that our currently decidil^g cases must dismiss tllose where tl^e Iender did
not possess tlze note and mortgage prior to filing their foreclosure complaint.

What does this rrr.ean for Ohio Homeowners:

First, it is important to understand that co^zrts do not have an ob1_igation to independently review

cases to determizze whether or not the party suing has standuzg to do so. Soir^eone who is sued by a

lender or servicer that does not hold the note and mortgage must put tlle information abotzt the

lender's Iack of sta^^ditlg before the court. T`he Schwartzwald Decision makes it more important
than ever that homeowners being sued far foreclosure in Ohio retain a lawyer to represent them.

While this can conceivably be done by sorne one without a lawyer, it is a rather sophisticated and

complicated argument and can best be put forward by a lawyer who is experienced i.n defending

foreclosures. Our firm and others offer payment arrangeznents that make retai11i11g counsel

affordable to homeowners wha are in foreclosure. For those who qualify, local Iegal aid offices

have sonle of the best staff az^d volunteer foreclosure defense lawyers uz Ohio.

Second, if yc^u have been sued foreclosure over the past several years, even if the matter has been
resolved by way of a loan modification or a cas11 for keys settlement, you sllould consult a lawyer
about whether or not you l^ave claims agairzst the companies izlvolved in suir^g you. LTnder the
Federal Fair Delyt Collection Practices A ct and Ohio's Consumer Sa1es Practices Act you may have
claims for damages and attorneys fees, but they both have short statutes of liinitations, tl-^erefore
timne is of tlle essence. Our firm a1^d others will brilzg some of tllese claims on a contil^gent fee L^asis,
n-^eaning that you would not owe a fee unless we recover damages on your behalf

^,^Iost iznportantly, it i-nay be possible to seek an order vacating a judgment of fo_reclosure
particularly if the real estate has not yet been solc.^i at Sllerriff's sale.

T'he critical lesson from this important decision is how important it is for l^omeowners vvho are

facing foreclosure to fight back by challenging every claim that is made. Believe it our not, in
tllousands of cases throughout Ohio and the Country t11e Iargest banks il1 Ainerica azld their

foreclosure mill lawyers cheerfully sued thousands of C'Jhioans for debts that wereri t owed to
them. The coizrage of the Schwartzwalds and the brilliant work of their superb lawyer Andy Engei

11as cleared the patl_1 for thousands of ^hioans to seek justice.

Dann Doberdruk and Harshman can be found at www.dannlaw.com
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SHERIFF SALES STOPPED TO DATE

I was lceeping traclc of the number of Sheriffs Sales stopped, but I decided that this gave the wrong impression to
vzewers. An attorney should not be consulted as a znatter of last resort. Instead an attonley should be consulted
early in the process and ihe soonner an attorney is consulted the more lilcely a Homeow^^er will have a favorable

result

The Law Office af Bruce M. Broyles

58i5 Market Street, Suite 2, Boardnian, Ohio 4451?

Phone: (33a) 965-1a93 Fax: ^330) 953-0450

I^I'13 CP.i ri}^ ri.'.Cl`1)1'Câ S' lE'.^. { 7^.^'.Ct3t11

The Ohio Rules of Professional Conduct suggest that the reader be informed that one of the purposes of this blog is
to attract potential clients, and therefor`e should be considered attorney advertisement

WEDNESDAY, OCTOBER 31, 2012 FOLLOWERS

^ r'^^Xn ^`y`€'.Eix^f'I,E4;.:.k, "i3t.{."^ x. l^,f :''L,?.•'^^y`; ^:_..tit'^"c^I`^r?^"k^c^l^.^

^ile the issue ^vas not e^pressly addressed, I believe the

language ofthe opinion allows motions to vacate void

judgments based upon tlze lack of standing.
[; \ ! ^I1311

The Qhio Supreme Court addressed the following certified conflic.t:

"In a mortgage foreclosure action, the lack of standing or a real party in

interest defect can be cured by the assignment of the mortgage prior to

l, af ^}

( ^-^
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j udgment."

http://brucembroy les.bl ogspot.com/2012! 10!oh io-supren^ e-court-reverses...

The Ohio Supreme Court. held tha.t standing is required to invoke the

jurisdiction of the common pleas cour^t, and therefore it is determined as of the

filirtg of the complaint.

l he Ohio Supreme Car.n-t concluded:

It is fundamental th•at a party commencing litigation must have stancling to sue

in order to present a justiciable cantroversy and invoke the jurisdiction of the

common pleas court. Civ.R. 17(A) does not change this principle, and a la.ck

of standing at tl^e outset of litigation cannot be cured by receipt of an

assi^nment of the claim or by substitution of the real party in interest.

The entire opinion can be viewed at the following link:

f3Y 1.';^^.lstit scc>t7t^t ^t<<::.E,l^ tas;l:.(91•) <li?cs:,s^i3 ;;;^{}1?,''t}1?_f.)l;ii.}-5i}17.p dt`

The Decision was tmanimous without any concurring opinion. The Legal

Scholars do not need to aLtempt to decipher how the political winds may have

affected the outcome. •1 he Court applied the Laws and Rules of Court.

Throughotrt this process I have been having a debate with others as to whether

the la.ck of staz^ding resulted in a void judgment or merely a voida.ble

judgment. A void judgment can be challenged at any time. The issue can be

raised at any point in the proceedings. The issue cannot be waived. I

have alwa.ys argued t.ha.t standing was not ",jurisdict.iona.J" a.nd therefore the

lack of standing did not result in a void judgment. I had always asserted in the

debate thai the Courts used the phrase "invoke the jurisdiction" of the Court,

but they did not rea.lly mea.n tha.t a",jurisdictiona.l" flaw existed.

In the Ohio Supreme Court's decision today, I believe that there is a ►truch

stronger a^•gnment to be. made that the lack of standing creates a

jurisdictional flavr that results in a void judgment.

The C^hio Su.preme Court addresses the issue of stadning by relying upon the

Chio Constitution's grant. of origina.l jurisdiction, sta.ting:

The Ohio Constitution provides in Article IV, Section 4(B): "The courts of

conunon plea.s and divisions thereof shall have such origina.l jurisdiction over

all justiciable rnatters

and such powers of review of proceedings of administrative officers and

a.gencies as rna.y be pr•ovided by law."

The Ohio Sttpreme Court then cites holdings from its previous cases

and holds:
"[s]tanding to sue is part of the common understanding of what it takes
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to make a justiciable case."

http://brucembrayles.bl^^^^spot.com/2f.112/ 1.0lohio-supreme-court-reverses...

'The resulting conciusion is that ^ithout staneiin^ there is no

jus>^^ialZle matten over s+rhich the Court of Comrrtcn pleas can

exercise jux°isidicti®n, an^l any resultin^ j^adgment `vauld b^

vtsici, nat rnerely voidable.

The Ohio Stipreme Cout-t also makes the follaw-ing statement:

Standing is rcquired to invoke the,jurisdiction of the com.mon plea.s court.

Pursuant to Civ.R. 8?, the Rules of Civil Procedure do not extend the

jurisdiction of the courts of this staie, and a common pleas court cannot

substitute a real party in interest. for a.nother pasty if no party with standing has

invoked its jurisdiction in the first insta^^ce.

Based upon t.he Ohio Supreme Cour•t.'s decision in Schwa.rtzwa.ld

2012-0hio-^()17, a strong argument can be made that a Plaintiffthat did not

possess an interest in the promissoiy note and mortgage at the time the

complaint was filed, had no standing to invoke the Court's jurisdiction. and

any resulting,judgment is void and sul?ject to a motion to vacate.

P05TED BY vr^i.lt^E BRC)YI-ES AT 5:21 AM

+2 Recammend this on Google

g COMIVIEI^dT^:

: asn:icusrr^ar^. :^tiove€^^l^er :t., 2oz2 5; ^t ^'^lt^

_, You would be wrong in your believe.

If a clain^ is asserted by one who is not the real pai-ry in
interest, then the pai-ty laclcs standing to prosecute the action,
but the court is not deprived of subject matter jurisdiction. See
State ex rel. Tubbs Jones v. Suster (i9g8), 84 Ohio St. 3d 70,
igg8 Ohio 275, ^ai N.Ezd ioo2, citing State ex rel. Smith v.
Smith (1gg6), 75 Ohio St.3d 4i8, 420, 1996 Ohio 2i5, 662
N.E.2d 366, 369; State ex rel. LT'V Steel Co. v. Gwin (19g2), 64
Ohio St.3d 245^ ?51^ 1992 Ohio 20, 5g4 N•E•2d 616, 621.

Reply

1Ze1,1ies

.. .^,. Eta.^ei Noven^.E>er t., 2oi2 fi:4o A;VI

Alnicusman - Read Schwartzwald. Justice
O'Donnell expressly stated that Suster is NOT the
law. Also, the Court clearly stated that standing and
real party in interest are NOT the same thing, and

^ standing cannot be "cured" under Rule 17(A). These
issues are what Schwartzwald are all about. What

11/12/2012 12:21 P\1
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you say was generally held to be true in Ohio, but
that all changed yesterday.

^.r^iy^
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Bruce - There is absolutely no doubt that the judgments
entered in foreelosLlre cases in which the plaintiff lacked
stariding when the eonlplaint was filed can be attaclted. They
are void. Period. The hard part will be proving the lack of
standing.
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fow ^clrwartzwald Could Help You ^ At^.drew M. Eti^el Co., L.P.A.
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1^ttp://engel l awdayton.crn^v `?p=^?3

The Ohio Supreme Court's decision in ^ed. liome Loar^ fi^#ge. Corp, v. ^chwartzwafd gives new hope to

ahioans who have last their homes ta foreclosure. Because of the 5chwartzwald ruling, Ohio trial courts can be

asked to take a fresh look at ald, closed foreclosure cases in which the foreclosing bank was not entitied to

enforce the note and mortgage. This new hope comes from a very old concept ® standing. The Supreme Court

reaffirmed the crucial role standing pays in all civil lawsuits, including foreclosure cases. Without standing, a

bank is not allowed to file a foreclosure case, and if a plaintiff lacks standing, a oaurt is not permitted to grant any

relief. And it doesn't matter if the bank obtains the right to enforce the note and mortgage during the case. It must

possess that right at the time the case is filed. In other words, if the bank didn't have its paperwark in order when

the case was filed, the judgment and sale can be thrown out.

But it won't be easy to convince a court that it didn't have the power to grant a judgment, The law governing

promissory notes is compiex. And securitization - the process of bundling mortgage loans inta trusts and selling

interests in the trusts to investors ® makes these issues doubly complex. Stiil, thousands of Ohioans may have

had iheir hom2 ^vroi ^gfully foreclosed.

I have read dozens of blog posts and articles analyzing the impaot of the Schwartzwald decision. Many miss the

more subtle points of how standing is determined in foreclosure cases. Not everyone will be able to attack their

old foreclosure judgment. But for those who can, it is important to have a lawyer who truly understands the

issues involved.

I am happy to review your case to determine if it can be reopened. Call today for an appointment.

This entry was posted in ^ar€^^°ios€^re, ^chwar^wa6d bY ^ndy• Bookmark the per:^:^li^rk

tt?ttp:llengeila^€davtr^rr.con^l?p==^,'^j .
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Back to Legal Developments

Frantz Ward In The News

Ohio Supreme Court RL^les an I^ender Foreclosure Actions
-1i/2/^ol^

Legal Links On October
31, 2012, the Ohio Supreme Court unanimously held that a party who files a foreclosure

lawsuit prior to acquiring title to the underlying note and mortgage lacks standing to bring the action, and
Contact Us that such defect cannot be cured through an assignment prior to judgment. The Court's opinion in

Federal Home toan Mortgage Corp. v Schwartzwald, Slip Op. No. 2012-Ohio-5017, mandates dismissal

of any pending foreclosure case filed before the plaintiff obtained a valid assignment of the loan
documents and requires those plaintiffs to restart the foreclosure process. This decision resolves a split

of authority among Qhio appellate courts, as couns in several jurisdictions had previously allowed

foreclosure plaintif-rs to obtain standing through a post-filing assignment. The opinion does not address

wheiher priorjudgments entered despite this defed are void or subject to a motion to vacate.

In Schwartzwald, the defendant-borrowers purchased their home in November 2006. In connection with
this purchase they executed a promissory note and mortgage in favor of Legacy Mortgage. Legacy
immediately endorsed the promissory note and assigned the mortgage to Wells Fargo Bank, N.A., who
wasthe servicing agent for Federal Hame Loan Mortgage Corporatian (Freddie Mac). The borrowers
failed to make their payment due for January 2009, and on April 15, 2009, Freddie Mac filed a foreclosure
lawsuit. The complaint included a copy of the mortgage in favor of Legacy, hut did not attach the
promissory nota or any assignments. On May 15, 2009, Wells Fargo executed ar^ assignment of the note
and morlgage to Freddie Mac, which Freddie Mac fled with the trial court on June 17, 2009. Freddie Mac
later filed the 2006 assignment from Legacy to Wells Fargo.

The frial court granted Freddie Mac's motion for summaiy judgment and entered a decree of foreclosure
based on the borrowers' default under the peornissory note. The trial court also denied the borrowers'
cross-motion for summary judgment, which asser[ed that Freddie Mac lacked standing to foreclose. The
Second District Court of Appeals affirmed the trial court's decision, but certified that its decision conflicted
with opinions from two other Ohio appellate courts, rendering it appropriate forconsideration by the

Supreme Court.

In a 7-0 decision, the Supreme Court reversed the decision of the Second District and ordered that
Freddie Mac's foreclosure be dismissed. In reaching its decision, the Couri noted that "a party
commencing litigation must have standing to sue" and a party's standing "depends on the state of things
at the time of the action broughL" Based on this fundamental principle, the Court held that a party
"receiving an assignment of a promissory note and mortgage from the real party in interest subsequent to
the fling of an action but prior ta the entry of judgment does not cure a lack of sianding to fle a
foreclosure action." Because Freddie Mac failed to establish its interest in the promissory note and
mortgage as the data of its foreclosure fling. "it had no standing to invoke the jurisdiction of the common

pleas court."

Freddie Mac argued that any lack of interest in the note and mortgage could he cured before judgment
under Civil Rule 17(A), which states ihat no aciion should be dismissed until a reasonable time has been
allowed for "ratification of commencement of the action by, orjoinder or substitution of, the real party in
interest." The Court rejected this argument, holding that a trial court "cannot substitute a real party in
interest for another party if no party with standing has invoked jurisdiction in the frst instance."

The Court did note that although a lack of standing at the commenceinent of a foreclosure action requires
dismissal of the complaint, such disrnissal is not an adjudication on the merits and is therefore without
prajudice. In effect, a plaintiff with no interest at the time its foreclosure is filed must file a new action after
obtaining proper legal title to the promissory note and mortgage.

The Schwa+tzwald opinion highlights an important consideration far lenders to address prior to a
foreclosure filing. For loans originated with a separate fnancial institution, it is necessary to obtain valid
assignments of the note and mortgage securing that loan from the originating lender, as well as any other
party in the chain of ownership, before filing any judlcial action. It is unclear what effect this decision will
have on prior judgments, although it is very possible that borrowers will try to use Schwartzwald as a

basis to vacate existing judgments where the lender-creditor obtained ils interest through an assignment.

For further information regarding this development and its practical impaci, confact John F. nosteliiik,
Bankruptcy/Creditor Rights Practice Area Leader or any of the fellowing Frantz Ward attomeys:

Greaorv R. Farkas Brian E. Roof
Hans L. Larsen Timothv J Richards
Mark L. Rodio Dale S. Smith

8ack fo Leaal Developments
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Ohio Supreme Court
Issues Landmark
Decision
In a surprising decision from the Ohio Supreme Court, the Gourt

decided a significant issue of law involving bath the standing of

foreclosure plaintifFs in Ohio actians and the role played by

mortgage assignments in determining standing.

in ^edera( f-forrre Loan Mortyago Cor^oratian v. Schwartzwald,

2012-Ohio-^iJ17, the Gourt resolved a split among the

intermediate Ohio courts of appeal on the specific issue of

whether "the lack af standing or a real party in interest defect

can be cured by the assignment of the mortgage priar to

judgment." Before the Schwartzwald decision, the majority rule

in Ohio had been that a standing or real party in interest defect

caa,d be cured by assignmPnt af th^ mortgage before

judgment. However, the Court instead sided with the minarity

view that standing is jurisdictional, and any post-camplaint

events cannat cure a lack of standing that existed an the day

the complaint was filed.

On the facts of Schwartzwa(d, the fareclosure plaintiff had been

assigned the note and mortgage approxirr^ateiy ane mant h after

the complaint was tiled. Additionally, no copy of the note was

attached to the complaint, and a copy that was subsequently

filed was not indorsed in blank or specifically indarsed to the

foreclosure plaintiff. Nar was any evidence intraduced that the

foreclosure plaintiff had possession of the note before the

complaint was filed. Subsequently, the borrowers maunted a

challenge to the standing af the foreclosure plaintiff in the trial

caurt. However, that chaflenge was unsuccessful as summary

f^^lIIl31l
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judgment was entered in favor of the forecbsure plaintiff. The

judgment was afFirmed on appeal to the Ohio Second District

Court of Appeals, but a certified question of law on the issue of
standing and mortgage assignments was accepted by the Ohio
Supreme Court.

In reversing and ruling in favor of the borrower, the Court found

a doctrinal difference existed between Ohio Civ.R. 17(A), which

requires that aU actions be prosecuted in the name of the real

party in interest, and the standing doctrine, which requires that

plaintiffs have a stake in the action through an injury. The Court

held that, regardless of the dictates of Rule 17(A), standing in

Qhio is jurisdictional, which requires that a complaint be

dismissed ir'the plaintiff did not have standing on the day the

complaint was filed. Additionally, the Court looked primarily to

the mortgage assignment to determine whether the foreclosure

plaintiff had standing on ihe day the complaint was filed and did

not address the foreciosure plaintiffs arguments under the

Uniform Commercial Code that its production of the note

established its standing.

The result of this decision is that all foreclosure plaintiffs in Ohio

must produce evidence of their standing to file foreclosure

actions on or before the complaint filing date. In practice, this

means ensuring that mortgage assignments be executed in

favor of foreclosure plaintiffs on or before the complaint filing

date and that evidence of such execution appear in the

complaint and/or its attachments.

Otherwise, the Court did not address the issue of whether

foreolosure judgments that violate the holding in Schwartzwald

are void for lack of subject matterjurisdiction. However, the

Ohio doctrine of res judicata will likely prevent borrowers from

vacating unappealed judgments on the basis of Schwartzwaid

that pre-date Schwartzwald. Nevertheless, we expect

borrowers' counsel to attempt to leverage Schwarfzwa(d to

attempt to vacate settled judgments in many situations.

© 2012 Manley Deas Kochalski, LLC. All rights reserved. ^
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Foreclosure Cwses - 20^2-2011

Pending at

i3eginning ^f the

Y2ar

Z011 38,501

2010 37,629

2009 31,680

2008 32,264

2007 35,001

2006 20,268

^005 19,975

2004 20,712

Lt^C^3 20,406

2002 16,951

hlew Cases

Filed

71,556

85,483

89,053

55,773

83,230

79,072

63,996

59,007

57,083

55,274

Transferred/

Reactivated/

Redesignated

14,076

11,929

10,146

8,522

8,334

13,221

10,476

7,117

6,452

4,445

Defauit

ludgment

27,146

37,589

39,068

40,034

41,133

35,874

27,572

26,687

24,616

21,1_37

Percentage

Ftes^lved Thr^ugh

^efault

22%
28%
30%

32%
32%

32%

29%

31%
29%

28%

Tatal ^efaults 320,856

Cumulative

Percentage

^esolved

Through

®efault 29%

Sources
1 http://www.supremecourt.ohio.gov/publications/annrep/110CS/20110CS.pdf

2 http://www.supremecourt.ohio.gov/Publications/annrep/100CS/20100CS.pdf

3 http://www.suprernecourt.ohio.gov/Publications/annrep/090CS/20090CS.pdf

4 http://www.supremecourt.ohio.gov/Publications/annrep/080CS/20080CS.pdf

5 http://www.supremecourt.ohio.gov/Pubiicationsjannrepj07vCSj2007vCS.pdf

6 http:J/www.supremecourt.ohio.gov/Publications/annrep/060C5/2006_Court_Summary.pdf

7 http://www.supremecourt.ohio.gov/Publications/annrep/050CS/2005_Court_Summary.pdf

8 http://www.supremecourt.ohio.gov/Publications/annrep/040C5/2004_Court_Summary.pdf

9 http://www.supremecourt.ohio.gov/Publications/annrep/030CS/2003_Court_Summary.pdf

1G http://www.supremecourt.ohio.gov/Publieations/annrep/020C5/COMPLETE-OCS.pdf
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