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THIS CASE INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION AND HAS
BECOME A CASE OF PUBLIC OR GREAT GENERAL INTEREST

This case presents a long and protracted procedural history. This appeal, however, arises

out of rulings that, if permitted to stand, have effectively destroyed the primacy of parental rights

in the state of Ohio. Specifically, the law of the case of Rowell v. Smith allows any person to

challenge the exclusive custodial rights of any fit parent at any time. That fit parent is then

forced to not only defend her exclusive rights in costly litigation initiated by any and all third

parties, but may also be forced to "temporarilyl" surrender her children, over an unrelenting

objection, during months or even years of pending litigation. In Ohio, as it stands today, a

juvenile court judge may supplant a fit parent's judgment and make childrearing decisions,

including but not limited to, with whom and to what extent that fit parent's child may associate,

simply because the judge believes a"better" decision could be made. In this case, a juvenile

judge made parenting decisions based solely on sworn but false affidavits submitted by Appellee,

a legal stranger, with every motivation to mislead the court in order to obtain "temporary" orders

of visitation and/or custody, and no consequences for such false statements and/or the harm

caused to both the child and her mother.

In addition, even though there is no express statutory authority or defined limits to this

judicial intrusion, Rowell v. Smith also stands for the proposition that a fit parent may not

question such an infringement or challenge the "temporary" loss of her child because a

temporary order of custody or visitation is not a final appealable order2. Further, in such actions,

even though requested, a fit parent is not entitled to findings of facts and conclusions of law with

' This case was initiated by a legal stranger to Appellant's child over 4 years ago and as a result of these rulings,
Appellant, the sole parent of the child has been judicially forced to surrender her child to the legal stranger for more
than the daily equivalent of one full year, before receiving a trial on the merits, and has spent hundreds of thousands
of dollars in legal fees in an effort to reclaim her exclusive custodial rights.
ZSee Rowell vs. Smith, 10^' Dis. No. 09AP-147, March 23, 2009, dismissed for lack of a final appealable order,

Appendix B
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regard to the trial court's rationale in ordering forced shared custody and/or visitation3.

Moreover, a fit parent cannot seek immediate assistance or guidance from a court of higher

authority.4

Rowell v. Smith also stands for the proposition that if a fit parent refuses to cede her

fundamental, substantive parental rights and instead demands due process in order to protect her

child, then the fit parent is subjected to the contempt process. And while the contempt process

will afford the fit parent the only avenue in which to immediately challenge the intrusion upon

her constitutional rights in the hopes of minimizing the damage to her child; upon a finding of

contempt, the fit parent is then faced with the no-win situation of either purging the contempt by

ceding her rights and her child, thereby rendering her appeal of the temporary orders moot, or

preserve her appeal and protect her child in exchange for thirty (30) days in jail and financial

sanctionss. This is an unconscionable result particularly when the U.S. Supreme Court has

repeatedly recognized "the liberty interest of parents in the care, custody and control of their

children is perhaps the oldest of the fundamental liberty interests recognized by this court".6

Further, this is a patently unlawful intrusion in light of the U.S. Supreme Court's finding "[i]t is

cardinal with us that custody, care and nurture of the child reside first in the parents, whose

primary function and freedom include preparation for obligations the state can neither supply nor

hinder.. .It is in recognition of this that these decisions have respected the private realm of family

life which the state cannot enter."^

3 Magistrate Decision March 16, 2010 and Decision and Judgment Entry June 30, 2010, Appendices C and D

4 See State of Ohio ex. Rel. Julie Smith vs. Elizabeth Gill et.al 2010-0679, dismissed June 23, 2010 Appendix E

5 See Rowell vs. Smith, lOth Dis. No 09AP-671, January 28, 2010 overturning first finding of contempt because

interim visitation order invalid Appendix F; Rowell vs. Smith, 2011-Ohio-2809, June 9, 2011, second fmding of

contempt overturned because second interim visitation order invalid Appendix G and Rowell v. Smith, 2012-Ohio-

4667.
6 Troxel v. Granville, (2000) 530 U.S. 57

^ Prince v. Commonwealth oj Massachusetts, (1944) 321 U.S. 15g.
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This case is about a single mother, the sole legal parent of a minor child, who for her

child's entire life, meticulously avoided taking any action that would even potentially jeopardize

her constitutional right to the exclusive care, custody, and control of her daughter, to include

refusing to enter into a voluntary shared custody contract. Nevertheless, a scorned ex-

companion and legal stranger to the child challenged this mother's substantive rights in a never-

before-imaginedforced shared custody petition. The juvenile court not only agreed to hear the

novel forced shared custody petition, but went even further in that the court repeatedly ordered

the mother, during the pendency of the action, to yield her exclusive custodial rights to the ex-

companion without explanation, before the court had made any finding as to the best interest of

the child, the mother's suitability as a parent and/or whether the mother purposefully and

permanently relinquished the right to the exclusive custody of her child8. Instead, through a

series of extraordinary and unprecedented Orders, the juvenile court judicially imposed a shared

custody and/or companionship arrangement on the mother, the precise remedy sought by the ex-

companion, in just twenty one (21) days over the fit parent's unrelenting objection and without

due process of law. Specifically, by judicial fiat, the court initially ordered the Mother and

Appellee "temporary shared custodians of M.R.S."9 The Order reads in pertinent part: "The

Magistrate has received and considered affidavits from both parties. Upon consideration of the

matter, it is ORDERED: Julie Rowell and Julie Smith are temporary shared custodians of the

minor child, f M.R.S.]". Mother has been fighting to have her rights restored ever since.

It is also concerning that the "temporary" custody orders were issued based upon sworn

affidavits of the ex-companion and oral and written representations made by Appellee's counsel

8 See Magistra.te Ord.er November 12, 2008 Appendix H; Order and Modified Temporary Order, January 26, 2009,

Appendix I and Magistrate's Order February 18, 2010 Appendix J
9Magistrate Rexanne Hosafros issued the first forced shared custody order on November 5, 2008. Since her
unexpected retirement from the bench in 2011, Ms. Hosafros has been associated with the firm of Massucci and
Kline which represents Rowell in this matter.
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which were later proven to be false. In so doing, the trial court did not offer even a semblance of

due process and instead disregarded long-held constitutional laws, procedures and principles that

were designed to protect the paramount and basic rights of parents and as a result, has guaranteed

future attacks on the fundamental rights of unsuspecting parents.

This all transpired notwithstanding the fact that parents have a fundamental right to

autonomy in child-rearing decisions. The U.S. Supreme Court has long recognized parents'

constitutionally protected interest to raise their children without state interference.10 Where a

fundamental right is involved, state interference is justified only if the state can show that it has a

compelling interest and such interference is narrowly drawn to meet the compelling state interest

involved.l l

This Court has also addressed parental rights countless times and offers a long line of

case law consistently recognizing that "the Constitutions of both United States and the state of

Ohio afford parents a fundamental right to the custody of their children."12 In In re Hockstock,

this Court set forth the law that must be applied in cases involving custody disputes between a

parent and non-parent as follows:

the overriding principle in custody cases between a parent and non-parent
is that the natural parents have a fundamental liberty interest in the care,
custody, and management of their children. This interest is protected by
the Due Process Clause of the Fourteenth Amendment to the U.S.
Constitution and by Section 16, Article I of the Ohio Constitution. Since
parents have constitutional custodial rights, any action that affects this
parental right, such as granting custody of a child to a nonparent, must be
conducted pursuant to procedures that are fundamentally fair. Ohio courts
have sought to effectuate the fundamental rights of parents by severely

limiting the circumstances under which the state may deny parents the

'o See Meyer vs. Nebraska (1923), 262 U.S. 390, 399 (the liberty interest guaranteed by the Fourteenth Amendment
includes freedom "to engage in any of the common occupations of life, to acquire useful knowledge, to marry,
establish a home and bring up children."); Santosky v. Kramer (1982), 455 U.S. 745, 753 ("historical recognition
that freedom of personal choice i_n_ matters of family life is a fundamental liberty interest protected by the Fourteenth

Amendment.").
11 Washington v. Glucksburg (1997), 521 U.S. 702.
^Z In Re Brayden James (2007), 113 Ohio St.3d 420, In re K.H et al., (2008) 119 Ohio St. 3d 538 and In re Murray

et al. (1990), 52 Ohio St.3d 155, 157.
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custody of their children.13

In addition, this Court has been unwilling to expand the definition of a"parent" to

include same sex partners, which the trial court completely ignored in this case, thereby holding

that same sex partners are not entitled to the same statutory protections, privileges, duties and

responsibilities as natural parents.14 In this case, however, the juvenile court refused to

recognize the deference due fit parents and stripped this mother of her constitutional rights by

declaring her to be nothing more than a temporary custodian of her own child while

simultaneously elevating a third party stranger to the status of parent. The court then ordered the

mother to temporarily forfeit her child for days and weeks at a time all to the benefit of the third

party stranger. When this Mother refused to cede her child and constitutional rights without due

process of law, she was repeatedly punished and publicly criticized for doing what arguably any

fit natural parent would do - protect her child and defend her right to do so.

Despite the scorned ex-companion's repeated attempts to assassinate the character of this

Mother and admonishing her behavior by calling for sanctions "in a meaningful and public way,"

this Mother respectfully maintains that her behavior, which Appellee characterizes as

"reprehensible and contumacious," was behavior of the absolute last resort and indisputably

consistent with her behavior throughout the child's entire life. This Mother adamantly refused to

consent to a parental relationship between Appellee and the child during the parties' relationship

(a fact that has yet to be disputed by any reliable, probative evidence) and, in the interest of

consistency, stability, security and the best interest of her daughter, is refusing to acquiesce to

such a relationship now. For nearly four years, this Mother endured ruling after ruling, which

prioritized and elevated an alleged relationship with a third party, not yet proven or protected by

law, over that of this Mother's constitutionally and statutorily-protected relationship witbi her

13In re Hockstock, 98 Ohio St.3d 238, 2002-Ohio-7208, 781 N.E.2d 971 at ¶¶16-17, (emphasis added).

la See In Re Bonfield, 97 Ohio St 3d 287 (2002) and In re Mullen, 129 Ohio St.3d 417, 2011-Ohio-3361.
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daughter and all along, just as any mother would do, she refused to accept the same by

exhausting every possible legal remedy available to her. This fit mother now faces thirty days in

jail for defending her child, her fundamental rights and right to due process of law. No fit parent

should ever be forced to go to such lengths, against all odds, to protect her child and maintain her

constitutionally protected right to raise her child without state interference. In fact, the law and

our constitutions demand the reverse -- a fit parent should enjoy the freedom and protection the

law provides against intrusion at the behest of legal strangers.

Adherence to a rule of juvenile procedure, taken out of context, cannot be the compelling

state interest permitting even a"temporary" intrusion of a parent's fundamental rights. Nor can

the intrusion be excused as merely "temporary" when dealing with the irreparable consequences

of diminishing a fit parent's role in the rearing of her child, much less for three and one half

years. The alleged "best interest of the child" cannot be a sufficient standard to challenge a

child-rearing decision of a fit parent.15 To do so would bestow the role of "super parent" onto the

court and permit it to ignore not only the wishes and desires of a fit parent but more importantly,

centuries of law and protections the Constitutions of the United States and State of Ohio provide.

This very case illustrates the unconscionable destruction to the parent-child relationship

that occurs when a court haphazardly but "temporarily" creates and imposes a"relationship"

upon a family without due process of law. Temporary orders can actually become the status quo

irrespective of the true nature of the parties' relationship because of the length of time it takes for

these cases to maneuver through the judicial process. Once a court "temporarily" forces a shared

custodial arrangement on a child of tender years, that same court, as in this case, will be more

likely to favor continuing the relationship in the eventual custodial determination, counselor and

Guardian ad Litem opinions notwithstanding, regardless of the trae nafiare of the relationships

'sSee Troxel v. Grarrville (2000), 530 U.S. 57.
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prior to the litigation because it is now the "status quo." This places parents, who are supposed to

be the constitutionally-protected litigants entitled to complete deference, in the untenable

position of having to overcome an insurmountable burden to now prove to that vety same court

that its judicially-imposed relationship is not in the best interest of that parent's child. Further, a

child, this child in particular, has been deprived of the stability, consistent care and nurturing of

her only parent, an indisputably fit parent, during the months and years of litigation.

This appeal is a matter of great public or general interest and in fact, it can be argued that

there is no matter of greater public interest than the well-being and stability of Ohio's children.

The state of the law today, because of Rowell v. S^nith, has exposed Ohio's families, parents and

children to innumerable and inconceivable challenges to their families and has guaranteed

inconsistency and instability for our children who will now be thrust into these custody battles

for the extensive life of litigation. Ohio courts are now permitted to ignore the constitutional and

statutory safeguards designed to protect the fundamental rights of parents and supplant their

judgment for the judgment of fit parents without first finding parental unsuitability or harm to the

child. Ohio courts are now permitted to ignore the prior decisions of this honorable court and the

United States Supreme Court, designed to preserve the deference and procedural safeguards

owed fit parents and may now issue any temporary orders the court may see fit. This cannot be

the law in Ohio. This honorable court must accept this appeal and restore the primacy of

parental rights in Ohio.

STATEMENT OF THE CASE AND FACTS

The facts of this case are simple. The Appellant ("Mother") is the single mother and sole

parent of a minor child, whose rights were challenged by a petition to force shared custody

brought by Appellee ("ex-companion") an unrelated third party and legal stranger to the child.

Without holding a hearing on the merits, the trial court agreed to hear the ex-companion's

-7-



petition and ordered Mother, to yield significant exclusive custodial and companionship rights16

to this legal stranger before the court made any finding as to the best interest of the child,l^ the

suitability of the mother; the suitability of the ex-companion and whether Mother purposefully

and permanently relinquished any of her rights as a parent by entering into a legally enforceable

contract with the ex-companion. Since October 2008, therefore, the juvenile court has literally

imposed a shared custody arrangement on this Mother, while calling it "temporary," through a

series of unprecedented custody and "visitation" orders, thereby summarily stripping this Mother

of her exclusive custodial rights to her daughter. Indeed, the juvenile court's actions have forced

this Mother, unwilling to cede her exclusive rights to her daughter even temporarily in spite of

continuous persecution, the threat of indefinite incarceration, job loss, loss of her daughter,

professional discipline and financial devastation, to pursue relief by filing countless motions and

appeals. While the Tenth District Court of Appeals heard, acknowledged and validated this

Mother's pleas and restored her constitutional rights to their rightful paramount status18, the ex-

companion appealed the decision and this honorable court "reinstated" the invalid visitation

orders. The trial court subsequently held Mother in contempt of court for not complying with the

"reinstated" but then invalid temporary visitation orders.

On September 26, 2012, this Court reversed the Tenth District stating "in exercising its

jurisdiction pursuant to R.C. 2151.23(A)(2), a juvenile court may issue temporary visitation

orders that are in the best interest of the child during the litigation." Rowell v. Snzith, Slip

Opinion 2012-Ohio-4313 (citing Juvenile Rule 13(B)(1)).19 Relying upon this decision, the

16 The temporary orders at issue in this case do not merely allow Appellee to visit the child; the temporary orders

represent an expanded version of Local Rule 22 - Model Parentin^ Schedule in addition to the right to unfettered
access to school and medical records as well as the right to make emergency medical decisions.
"None of the temporary orders contain any analysis or finding as to "best interest of the child:" Magistrate's
Temporary Order issued Nov. 12, 2008, Appendix H; Modified Trial Court Order January 26, 2009, Appendix I;
Magistrate's Order February 28, 2010, Appendix J
18 Rowell vs. Smith, 2011-Ohio-2809
'9 An Amended Motion for Reconsideration of this Decision was filed by Appellant on October 9, 2012.
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Tenth District Court of appeals upheld the subsequent finding of contempt on the reinstated order

holding, "we are bound by the Supreme Court of Ohio's resolution of these issues and overrule

Appellant's assignments of error. With due sympathy to the dilemma described, we must

acknowledge here that the Supreme Court expressly reinstated the underlying orders that gave

rise to the current contempt finding."20 It is this decision that gives rise to this appeal.

It is absolutely critical to provide context to the extraordinary authority and power now

bestowed upon juvenile courts and the destructive impact of this unlimited and undefined power.

Specifically, in this case, it is undisputed that Mother initiated the process of having the minor

child through artificial inseminationprior to meeting the ex-companion. The Mother and ex-

companion never entered into or executed a written custody agreement. Mother and ex-

companion never entered into or executed a life partnership agreement or had a"commitment

ceremony." The Mother never executed: (1) revocable durable or healthcare powers of attorney

relative to ex-companion; (2) revocable guardianship papers relative to ex-companion; (3)

revocable last will in testament relative to ex-companion; or (4) revocable living will relative to

ex-companion. Further, Mother's name is the only name that appears on the child's only birth

certificate, birth announcement and baptismal certificate. The Mother was the sole payor and

obligor as it pertained to the child's expenses. The Mother specifically refused to enter into a

voluntary shared custody agreement with ex-companion and deliberately did not transfer any

custodial rights or decision-making authority, even temporarily or in the event of an emergency.

Furthermore, the ex-companion has presented no evidence of purposeful and permanent

relinquishment in the form of a knowing, voluntary and intelligent waiver and/or a contract

between she and Mother as required by law, but rather, maintained by vague, ambiguous and

conclusory statemenis, "it was just understood that we would co-parent." If that was in fact the

20 Rowell v. Smith, 2012-Ohio-4667, Appendix A.
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case, Appellee, has been unable to explain why she did not accept any of the "co-parenting"

responsibilities such as designating the child or mother as a beneficiary on her life insurance or

her pension; why she did not contribute to the child's education plan, life insurance or medical

insurance, why she did not inform her employer or medical providers of her "family" in the

event of an emergency and/or why she was not involved in the financial plan and life goals

document developed by mother and mother's financial planner.

Notwithstanding, through a series of unprecedented orders, the trial court violated

Mother's constitutionally protected rights and literally imposed a"temporary" shared custody

and/or companionship arrangement on Mother for a period of three and one half years. Since

mother took NO steps to legally or permanently intertwine her life, and thereby the life of her

daughter, with ex-companion during their relationship, it is hard to imagine a set of facts where a

similar fate would not be granted any petitioner who challenges the parental rights of another.

Such unbridled power has seriously compromised parental rights in this state and has placed

parents, fit parents, in a calamitous situation.

ARGUMENT

Appellant's Proposition of Law No. 1: R.C. 2151.23(A)(2) empowers a juvenile court
to entertain a custody determination action; however, R.C. 2151.23(F)(1) is the
statutory trigger to invoke R.C. 2151.23(A)(2) jurisdiction. A juvenile court,
therefore, shall exercise its jurisdiction in child custody matters only in accordance
with R.C. sections 3109.04, 3109.21 to 3109.36 and 5103.20 to 5103.28.

Juvenile courts are courts of limited jurisdiction whose powers are created solel_y b_y

statute.21 As this Court also held in In re Gibson, a"juvenile court possesses only the jurisdiction

that the General Assembly has expressly conferred upon it. i22 Thus, in the absence of a specific

Z' Carnes v. Kemp, 104 Ohio St.3d 629, 2004-Ohio-7107
ZZ ln re Gibson, ( 1991), 61 Ohio St.3d 168, 172, 573 N.E.2d 1074, citing Ohio Const., Art. IV, ^' 4(B).
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statute conferring jurisdiction, the juvenile court "cannot go beyond the statutes and find

jurisdiction on some other basis."Z3

This last statement from Gibson forecloses the possibility that a juvenile court could base

its jurisdiction to grant visitation rights on a procedural rule. Fundamentally, courts cannot grant

themselves jurisdiction by procedural rule nor can they grant themselves jurisdiction to issue

temporary orders. To the contrary, under Gibson, if there is no specific statute that "expressly"

confers upon juvenile courts the jurisdiction to grant visitation rights to nonparents in a particular

circumstance, such jurisdiction does not exist. Therefore, Gibson also must mean that

jurisdiction to determine custody does not by itself confer jurisdiction to determine visitation.

Furthermore, in the landmark Bonfield case, Justices Cook and Lundberg Stratton

rendered a separate concurring opinion that expressly identified the discord between interpreting

R.C. 2151.23(A)(2) without restraint as follows:

"This statutory provision [R.C. 2151.23(A)(2)] merely empowers a juvenile court to
entertain custody determination action; it does not however, provide the enabling
mechanism by which such actions come before the juvenile court. Instead, R.C.
2151.23(F)(1) dictates how a party invokes the juvenile court's R.C. 3151.23(A)(2)
jurisdiction: [`]The juvenile court shall exercise its jurisdiction in child custody matters
in accordance with sections 3109.04, 3109.21 to 3109.36 and 5103.20 to 5103.28 of the
Revised Code.[`] *** By legislative choice, there must be a statutory trigger to invoke
R.C. 2151.23(A)(2) jurisdiction."24

As the Justices correctly pointed out, to allow otherwise would allow anyone to file for custody

of any child simply by filing a petition to force shared custody using R.C. 2151.23(A)(2) which

is contrary to the United States Supreme Court landmark case of Troxel vs. Granville25. In

addition, this concept is precisely what the Twelfth Dist. Court of Appeals referenced in its

October 29, 2012 decision when it stated: "R.C. 2151.23 sets forth the original jurisdiction of

juvenile courts, and states that [`]the juvenile court shall exercise its jurisdiction in child custody

23Id. at 172-73.
Z4 In re Bonfield, 96 Ohio St.3d 218, 2002-Ohio-4182, Paragraphs 51-53 (emphasis in original).
25 Troxel vs. Granville (2000), 530 U.S. 57
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matters in accordance with [R.C.] sections 3109.04 and 3127.01 to 3127.53. [`] R. C.

2151.23(F)(1)."26

Further, as this Court previously stated in State vs. Collier (1991), 62 Ohio St.3d 267, "all

legislative enactments must be afforded a strong presumption of constitutionality." This Court

has also stated, "in reviewing a statute, we are obligated to give effect to the words used and not

to insert words not used."27 The statute upon which the ex-companion relies in instituting this

action, R.C. 2151.23(A)(2), does not confer upon the juvenile court the jurisdiction to grant

visitation rights and in fact, none of the statutes which expressly grant juvenile courts jurisdiction

to order visitation rights, apply to this case.

Proposition of Law No. 2: Parents have a fundamental right to the exclusive care,
custody and control of their children and the state may not interfere with the
parent-child relationship unless it has a compelling state interest. An undefined
notion of "best interest of the child" does not constitute a compelling state interest
warranting intrusion upon the parent-child relationship.

Allowing juvenile courts to grant visitation under R.C. 2151.23(A)(2), even temporarily,

without first requiring a showing of parental unsuitability violates parents' constitutional rights to

the exclusive care, custody, and control of their children and runs afoul of this Court's recent

ruling in In re Mullen. In Mullen, this Court correctly held that a parent cannot be deprived of the

care custody and control of her child unless a preponderance of the evidence reveals a contract, a

purposeful and permanent relinquishment by the parent in favor of the non parent.28 Similarly,

in Perales; this Court held that a juvenile court has no jurisdiction to deprive a parent of her

custodial rights in favor of a nonparent unless the court first finds the parent to be unsuitable.29

Because a court cannot order visitation to a nonparent without, at the same time, depriving a

26 In re L.A.B., 2012-Ohio-5010 Para. 13.

2^ State ex rel. Richard v. Bd. OfTrustees of the Police and Firemen's Disability and Pension Fund ( 1994), 69 Ohio

St.3d 409, citing State v. S.R. (1992), 63 Ohio St.3d 590, (emphasis added).
28 In re Mullen, 2011-Ohio-3361, ¶ 6.
29 In re Perales, ( 1977), 52 Ohio St.2d 89, at the syllabus.
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parent of exclusive custody to her child, Perales also prohibits a visitation award to a nonparent

without such a finding.30

Additionally, in Troxel, supra, the U.S. Supreme Court affirmed the Washington

Supreme Court's nullification of a state statute which allowed juvenile courts to grant visitation

rights to nonparents without: 1) requiring any factual findings regarding harm or potential harm

to the child, 2) requiring any showing of unfitness on the part of the parent, and 3) giving any

deference to the parent's determination of her child's best interests with respect to visitation. Id.

The Court stated, "The liberty interest at issue in this case-the interest of parents in the care,

custody, and control of their children is perhaps the oldest of the fundamental liberty interests

recognized by this Court.i31 The Court further explained that, because the nonparental

visitation statute required nothing more than the judge's belief that a visitation decision better

than the parent's decision could be made, and because the statute placed "no limits on either

the persons who may petition for visitation or the circumstances in which such a petition may

be granted, " the statute infringed upon these fundamental parental rights.32

As a"visitation" statute, R.C. 2151.23(A)(2) suffers from even more deficiencies than the

statute in Troxel. R.C. 2151.23(A)(2) fails to even mention visitation; nor does it place any

limits or restrictions on the persons who may petition for visitation or the circumstances in which

such a petition may be granted. Moreover, Ohio courts, including this Court, have used the

Troxel opinion as a guide when reviewing other non-parent visitation and custody situations. In

3oAppellant acknowledges this Court's previous ruling in Rowell v. Smith, supra which states, "in exercising its

jurisdiction under R.C. 2151.23(A)(2), a juvenile court may issue temporary visitation orders that are in the best
interest of the minor child during the litigation," citing Juv.R. 13(B)(1). Appellant has filed a Motion for

Reconsideration arguing that such an interpretation of the statute and rule at issue is contrary to the Article 4 Section
5(B) of the Ohio Constitution; is contrary to prior holdings of this Honorable Court; does not adequately provide for
the constitutional safeguards guaranteed by the Fourteenth Amendment of the United States Constitution and is
contrary to the U.S. Supreme Court decision Troxel vs. Granville (2000), 530 U.S. 57.

31 Troxel vs. Granville (2000), 530 U.S. 57, 65.

32 Id at 73. (emphasis added)
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Esch v. Esch (Feb. 23, 2001), Montgomery App. No. 18489, unreported, the court found that

R.C. 3109.04(D)(2) is unconstitutionally broad in that it applies a best interest of the child

standard rather than "unfitness" or "unsuitability" of the parents standards and thereby infringes

upon a parent's fundamental right to raise his child. Specifically, the Esch court held, "In Troxel,

the U.S. Supreme Court stressed that since a parent has a fundamental right to raise his child, the

best interests of the child standard is insufficient to challenge a child-rearing decision of a parent

as it pertains to a non-parent.33 In both Esch and Vance, relying on Troxel and In re Perales, the

Ohio courts denied a third party's request for custody of a child based upon the best interest test

in R.C. 3109.04 holding instead that in custody disputes between a parent and non-parent, a

finding of parental unsuitability must be made before taking custody away from a parent.

This Court also was called upon to review the constitutionality of a non-parent visitation

statute, post Troxel, in Harold vs. Collier, 2004-Ohio-4331. In reviewing Ohio's Grandparent

visitation statute, this Court specifically stated:

The Supreme Court of Ohio has observed that grandparents
had no legal right of access to their grandchildren at common
law. (citation omitted). Additionally, the Supreme Court has held that
"grandparents have no constitutional right of association with their
grandchildren." Furthermore, this Court has proclaimed that grandparental
visitation rights can only be conferred by statute. Ohio statutes allow
grandparental visitation only if it is in the grandchild's best interest. Id.

This Court ultimately held that because Ohio's grandparent visitation statute was not overly

broad in that it specificaiiy protected t'rie constiiutiorial rights afforded parer^ts by limitir^g the

persons who may petition for visitation, delineating the circumstances and enumerating multiple

factors for the court to consider, including the wishes of the parents, it withstood constitutional

muster and the benchmark established by Troxel.

33 Esch, at 7, see also Vance vs. Vance, 151 Ohio App.3d 391, 2003-Ohio-310.
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In comparing the Harold rationale to this case, ex-companions have no legal right to

access children who are not their natural or adoptive children in common law and similarly, ex-

companions have no constitutional right of association with children who are not their children.

As such, following the Harold rationale of this court, visitation rights can only be conferred by

statute and to this day, the General Assembly has not seen fit to grant standing or visitation

rights to third party ex-companions. To now find that a rule of juvenile procedure can do what a

statute has not done and with no defined limits, defies centuries of Ohio and United States law

and seriously infringes upon the fundamental constitutional rights of all parents to raise their

children without state intrusion. In addition, assuming, arguendo, that best interest of the child is

the appropriate standard, which it clearly is not, in this case, the trial court made NO finding and

provided no analysis of the best interest of the child prior to issuing the temporary orders that

gave rise to this appeal.34

CONCLUSION

The current state of the law of Rowell v. Smith has eradicated the fundamental rights and

primacy of parents. An award of visitation, forcing a suitable parent to relinquish exclusive

control of her child, for however long, to a person with no legal relationship to the child, solely

because that person has filed a forced shared custody petition is not permitted by statute and is a

serious infringement upon a parent's constitutionally-guaranteed exclusive custodial rights. As

such; Appellant respectfully requests that this Honorable Court accept jurisdiction of this appeal

and restore the primacy of parental rights in Ohio.

3a See footnote 9 above.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Julie R. Rowell,

Petitioner-Appellee, .

v.

Julie A. Smith,

. No.12AP-262
{C.P.C. No. o8JU-io-i385a)

(REGULAR CALENDAR)
RespondentAppellant. .

D E C I S I O N

Rendered on October 9, 2012

Fey Law Offices, and Carol Ann Fey; Massucci & Kline, LLP,
and LeeAnn Massucci, for appellee.

Julie A. Smith, pro se.

APPEAL from the Franklin County Court of Common Pleas,
Division of Domestic Relation, Juvenile Branch

CONNOR, J.

{¶ 1} Respondent-appellant, Julie A. Smith ("appellant"), appeals from a

judgment of the Franklin County Court of Common Pleas, Division of Domestic Relations,

Juvenile Branch, awarding sanctions in a contempt proceeding.

{^^ ^} ^i'his chiid-custody action between appellant and petitioner-appellee,

Julie R. Rowell ("appellee"), former same-sex partners, presents a lengthy and active

litigation history, which will be recounted here only to the eartent necessary to address the

issues specifically before the court in this appeal. The parties were involved in a

rela^ionship wher^ aBpellartt gave birth to a daughter in 2ooS. Appellee has no bioIogicaI

relation to the child, who was conceived t^rough ar^tificial inseminatior.. After cohabiting

and raising the child together for an extended period, the parties ended their relationship

^
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in 2008. Appellee then f^led a motion for shared custody and an accompanying motion

for temporary orders. The trial court eventually designated appellant as the legal

custodian and residential parent of the child, pending a final determination of custody,

and granted visitation rights to appellee.

{¶ 3} Appellant refused to comply with appellee's visitation rights under the trial

court's various orders in the case. This lead to multiple contempt filings by appellee.

During these proceedings before the trial court, two initial appeals reached this court:

Rowell v. Smith, xoth Dist. No. ogAP-x47 (Mar. 23, 2oog) (dismissed for lack of a final

appealable order), and Rvwell v. Smith, x86 Ohio APP.3d ^x7, 2oxo-Ohio-26o (xoth Dist.)

(reversing contempt finding based upon trial court's improper modification of previous

order).

{¶ 4} Two subsequent contempt orders concern us here: on March 2, 2oxo,

appellee filed a motion for contempt based upon appellant's continued failure to comply

with visitation orders. The trial court imposed a sanction upon appellant of three days in

jail and $2,50o for attorney fees and costs incurred by appellee in attempting to enforce

visitation rights. We reversed that contempt finding in Rowell v. Smith, xoth Dist. No.

xoAP-676, 2oxx-Ohio-28og, based upon our determination that the trial court lacked

jurisdiction to enter and enforce temporary visitation orders in the matter. The Supreme

Court of Ohio has now reversed our decision in that case. Rowell u. Smith, 2ox2-Ohio-

43x3 (slip opinion), decided September 26, 2ox2. Pending its determination in that

appeal, the Supreme Court granted a motion by appellee that reinstated the terms of the

trial court's temporary visitation orders pending resolution of the appeal in the Supreme

Court.

{¶ 5} Appellee filed a new motion for contempt on August x^, 2oxx, asserting

contin^,Pd non-compliance with the visitation orders as reinstated by the Supreme Court.

This is the order at issue in the case before us. ^n January x^, 2ox2, a magistrate issued

an order finding appellant again in contempt. By decision and judgment entry on

March 6, 2ox2, the court overruled appellant's objections to the magistrate's decision and

maintained the contempt finding. This appeal ensued.

{¶ 6} Appellant brings the following three assignments of error for our review:
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1. The trial court erred and abused its discretion in once again
finding Appellant guilty of contempt of an invalid temporary
visitation order.

2. The trial court erred and abused its discretion in fi_nding
Appellant in contempt of an invalid temporary visitation order
in violation of Appellant's paramount parental rights as
guaranteed by the U.S. and Ohio Constitutions and the U.S.
Supreme Court case af Troxel u. Granuille.

3. The trial court erred and abused its discretion in finding
Appellant guilty of contempt of an invalid order on appeal, the
effect of which would render the issues on appeal moot,
should Appellant purge or serve the underlying sanctions.

3

{¶ 7} The present matter involves a civil contempt proceeding. The purpose of

civil contempt proceedings is to encourage or coerce a party in violation of active court

orders ta comply with those orders for the benefit of the other party. Pugh v. Pugh, 15

Ohio St.3d x36, i3g (ig84); State v. Kilbane, 61 Ohio St.2d 2oi, 204-05 (ig8o). The

Supreme Court of Ohio has defined contempt as "'conduct which brings the

administration of justice into disrespect, or which tends to embarrass, impede or obstruct

a court in the performance of its functions.' " Denouchek v. Bd. of Trumbull Cty.

Commissioners, 36 Ohio St.3d i4, 15 (ig88), quoting Windham Bank v. Tomaszczyk, 27

Ohio St.2d 55 (Y975), paragraph one of the syllabus. A court has both inherent and

statutory authority to punish contempt. Howell v. Howell, ioth Dist. No. o4AP-436,

2oo5-Ohio-2798, ¶ 1g. A sanction for civil contempt must allow the contemnor the

opportunity to purge herself of the contempt prior to imposition of any punishment.

Burchett v. Miller, i23 Ohio APP.3d 550, 552 (6th Dist.i997). Upon appeal, our review is

limited to a determination of whether the trial court abused its discretion in its

r^igrrPtinr}ary and fact,ral detPrminations in the civil contempt proceeding. Williamson v.

Cooke,loth Dist. No. oSAP-936, 2oo7-Ohio-493•

{¶ 8} As a preliminary issue, we note that there is some debate between the

parties as to whether the present appeal has been rendered moot by appellant's

subsequent compliance with visitation orders and the Supreme Court of Ohio's recent

disposition of the case. We find that the present appeal is not moot. "An appeal from a

contempt charge is moot when a defendant has made payment or otherwise purged the
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contempt." Farley u. Farley, ioth Dist. No. o2AP-1o46, 2oo3-Ohio-3i85, ¶ 62. Appellant

does not assert on appeal that she has purged the current round of sanctions for

contempt. The sanctions remain ripe for ultimate enforcement by the trial court, and in

fact, the record indicates that the trial court has now scheduled an enforcement hearing

for contempt sanctions in the matter. There is nothing moot about the case as it is now

postured.

{¶ 9} Appellant's first two assignments of error will be addressed together. In

these, appellant asserts that the trial court abused it discretion in making the contempt

finding, both because the underlying visitation order was invalid for the reasons given in

our June g, 2oii decision, and because the grant of visitation rights to a non-parent

violates appellant's fundamental rights as a parent under the United States and C?hio

Constitutions. The Supreme Court of Ohio's decision in Rowell, 2o12-Ohio-4313^

e^ensively discusses and e^licitly rejects all the arguments raised by appellant in this

context. In particular, that decision rejects appellant's assertion that the United States

Supreme Court's plurality decision in Troxel v. Granville, 53o U.S. 57 (2000) supports

the premise that appellee's fundamental constitutional rights as a parent are of such

paramount nature that the state cannot impose visitation with a non-parent against her

wishes: "We discussed Troxel within the realm of Ohio's nonparental-visitation statutes

in Harrold v. Collier, io^ Ohio St.3d 44, 2oo5-Ohio-5334^ 836 N.E.2d ^165. We

acknowledged that Troxel states that there is 'a presumption that fit parents act in the

best interest of their children.' Id. at ¶ 44. But that presumption is not irrebuttable.

'Moreover, nothing in Troxel suggests that a parent's wishes should be placed before a

child's best interest.' Id." Rowell, 2o12-Ohio-43i3, at ¶ 2i. We are therefore bound by

the Supreme Court of Ohio's resolution of these issues and overrule appellant's first and

^P^r^nd a ,c^ianmentc nf Prr[^r,a- ---

{¶ 10} Appellant's third assignment of error raises a more complicated corollary

issue. Appellant asserts that enforcement through contempt of a court order whose

validity is contemporaneously attacked on appeal places her on the horns of a

fundamentally unjust dilemma that deprives her of due process of law: she must either

comply with a visitation order that, as she believes, violates her fundamental

constitutional rights and will be invalidated by the higher court on that basis, or incur
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contempt findings that she dare not purge lest she moot out the very appeal that

challenges the validity of the orders. Under these conditions, she argues, the contempt

order is flawed because it offers no meaningful opportunity to purge, which is required for

a valid civil contempt finding. See Burchett.

{¶ 11} With due sympathy for the dilemma described, we must acknowledge here

that the Supreme Court expressly reinstated the underlying orders that gave rise to the

current contempt finding. We must presume that the Supreme Court did not reinstate the

orders with the understanding that they could then be freely disregarded by the parties.

Appellant does not contest in this appeal that she did not comply with the orders during

the period covered by the contempt fmding, nor does appellant dispute that she did not

take the opportunity to purge the contempt and avoid sanctions in the manner offered by

the court's order. Adoption of appellant's logic regarding the enforcement of orders

pending appeal would strip a domestic relations court of any ability to manage the

proceedings before it. The domestic relations court, by the nature of such proceedings,

inevitably must often rely on contempt proceedings to compel compliance with orders

issued by the court and currently in force. Due to the reinstatement of the visitation

orders by the 5upreme Court, the trial court was not deprived of jurisdiction, and had the

authority to pursue any proceedings to coerce compliance by appellant even pending an

appeal that might eventually vacate those orders. Appellant's third assignment of error is

accord'angly overruled.

{¶ 12} In summary, we find that the trial court did not abuse its discretion in its

contempt finding in this matter, and appellant's three assignments of error are overruled.

The judgment of the Franklin County Court of Common Pleas, Division of Domestic

Relations, Juvenile Branch, is affirmed and the matter is remanded for further

proceĜd'lllgs.

Judgment affirmed;
cause remanded.

KI.ATT and DORRIAN, JJ., concur.
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IN TNE COURT OF APPEALS OF OH10 ^

TENTH APPELLATE >31STR1CT

Julie Ft. Roweit,

Petitioner Appeliee,

v.

Jutie A. Smith,

RespondentAppellant.
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JOURNAL E TRY OF DISMISSAL

Appeilee's February 27, 2009 motion ta dismiss is granted. Thls appeal is

dismissed for lack of a finat, appealable order. Costs shail be assessed against

appeilant. ^
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO
DIVISION OF DOMESTIC RELATIONS AND JUVENILE BRANCH

JUL1E ROWELL
PLAlIYTIFF/PETITl4NER

v.

JuuE sMITH
DEFENDANT/PETITIflNER

CASE NO. ^$JU13850

JUDGE GILI.

MAGISTRATE HOSAFROS

MAGISTRAT,^'S DECISI{fN

This cause came before the Magistrate for hearing on 3-11-10 upon the

motion for contempt, ^fiied 3-2-10.

Findings of Fact and Conclusions ofi Law pursuarrt to Civil Rule 52 and

Juvsnile Rule 40(E)i2) were requested. The Magistrate finds that it is not

nscessary for the Magistrate to issue findings of fact and conclusions of law

in contempt ^proceedings. McCorc^ v. McCord, 97APF03-298, Tenth

Appellate District, Decernber 16, 1997.

A court reporter made a rscord of the procesdings. An audio recording

of tha procesdings was atso made. Petifioner's exhibits 2-4 were admitted.

Having considered the evidenca and the appropriats law, the Magistrate

issues the following decision:

Jutie Smith is found guilty of contempt for violation of the temporary orders

regarding visitation. She is sentenced to three days in the county jait,

suspended upon purging herself of contempt by allowing one additional

wsekend and one addiiionai wseicnight vis'r"t and 'py paying ^v^at>^i.00 to the

complainant for attorney fses and costs to prosecute this motion, t^oth within

30 days.
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j^,Q^ICE TQ THE PARTIES

^A party sha^ not assign as errar on appeal the court's adoption of any
faG#ual flnding or isgat conciusion, wfiether or not speciificaily clesi^natsd as
s finding of faot or condus^n of law under Civ. R. fi3{DI{3){at{8} or Juv. R.

40{Dy{3){a){^!, uniess the party timely and speci^ca^y objects to th^t
factuai finc^ng or tegal conctuaion as required by Civ. R. 63tD){3){b) cN Juv.

R. 40{D!{3}tb)-

cc:
Carol Fey
Attorney for complainant

Gary Gottftied
Attamey for respondent

Meredith Snyder
Guardian ad^ Litem
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IN THE FRANKLIN COUNTY, OHIO, COURT OF COMMON PLEAS
DIVISION OF DOMESTIC RELATIONS AND JUVENILE BRANCH

In the Matter of the Custody of
MADISON SMITH, Minor Child,

JULIE ROSE ROWELL

Petitioner
v.

JULIE ANN SMITH

Responilent.

Case No. 08 JU 1013850

Judge Elizabeth Gill

Magistrate Hosafros

^^^

f'̂  ^-^ ^''> ^-
`^ ^_

DECISION AND JUDGMENT ENTRY , ^^ ^ ^ ^ --^ ^ ='
v © ,^^:^^;,r1

This matter came before the Court on April 26, 2010 pursuant to Respondent J^^ie A}In `.:^ ^`"^
Q ^' <^ ^: ^Smith's Objections to the Magistrate's Decision of March 16, 2010, filed on March 22, 2^ ^ "V;` ^
,..-i c^ :.-^
^ ^

I. RELEVANT PROCEDURAL HISTORY, BACKGROUND, AND FACTS

The procedural history, background and facts relevant to this matter which existed prior

to Respondent's Objections have been fully and carefully briefed through previously filed

Decisions and Judgment Entries from this Court. Specifically leading to what brought the parties

before this court on this particular issue was the underlying Motion to Show Cause and find

Respondent in contempt of court filed by Petitioner on March 2, 2010. This Court issued an

Order to Show Cause on March 2, 2010 setting the matter for hearing before Magistrate

Hosafros on March I 1, 2010. The parties appeared on that date and a record of the proceedings

was made. The Magistrate issued her Decision on March 16, 2010 without issuing findings of

fact and conclusions of law, although requested by the Respondent. On March 22, 2010,

Respondent filed timely Objections to the Decision and or't^ ^^=^'O^l^^^^^fi^`'fr'^ ^^^'^e T Ri ^
°;s1iG1^ j^i,^1^ ^3^ :a ^1^^=. ;1^^^^E ^R^ f

proceedings before the Magistrate on March 11 2010 was fi1^^Y '^' '{ ^^t^^• v'^^T^^ ^':s ^:^t;Ftt^ _^^ 1^^ ;^^ ^7{^}^^] r̂ ^ ;
' 'Tpf,^iitt;!^4! ^'11:^".^!^f^ .. ^S^iC if^^^

^i^tj^l;lit^ ►3 i^^i !^C SIC?: -aA^'^i-

FR^^tl^llll ^^ll^tip# i;i.t^:^i EIF ^^i1RT$
^_______^.._.„ ,,,
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II. APPLICABLE LAW

A. Findings of Fact and Conclusions of Law

Civ. R. 53 directs that the court may appoint magistrates to assist the court in determining

any motion in any case and authorizes magistrates to regulate all proceedings as if by the court

and do everything necessary for efficient performance (emphasis added). ^ Magistrates are non-

elected judicial officers who are authorized to conduct proceedings just as a judge would and

issue orders and decisions. Magistrates are part of the judiciai court, division of the court of

common pleas as defined in ORC 2151.011.

ORC 2705.05{A) states that:

In all contempt proceedings, the court shall conduct a hearing. At the
hearing, the court shall investigate the charge and heaz any answer or
testimony that the accused makes or offers and shall determine
whether the accused is guilty of the contempt charge. If the accused is
found guilty, the court may impose...penalties (emphasis added).

The Supreme Court of Ohio has held that Civ. R, 52 does not obligate the court to make

findings of fact and conclusions of law in contempt proceedings (emphasis added).2 However,

the judgment and orders of a court or officer made in cases of contempt may be reviewed on

appeal, as set forth in ORC 2705.09.

The Tenth Appellate District of Ohio is silent as to case law specific to the facts

presented in this matter. Therefore, as persuasive authority, this Court looks to the Eighth

Appellate District of Ohio to a case involving two motions to show cause for non-compliance

with a divorce decree.3 The hearing was held before a magistrate, just as the case sub judice.

The Magistrate found the ex-husband in contempt and he filed objections, which were overruled
_... ...

^ ®hio Civ. R. 53(A), (C)(1)(a)&(2).
Z McCord u McCord, 1197 Ohio App. LEXIS 5721; citing State ex rel. Ventrone v. Birkel (1981), 65 Ohio St. 2d10.
3 Kozlowski v. Kozlowski, 1985 Ohio App. LEXIS 7754.

2



by the trial court. Although the magistrate did issue findings, the Eighth District noted that Civil

Rules 52 and 53 should be read in pari materia so that "findings of fact and conclusions of law

are unnecessary in contemgt proceedings"; thus effectively extending the reach of Civ. R. 52 to

magistrates. 4

This Court has historically adapted that the same position. To fulfill the objectives of

Civ. R. 53, magistrates must be able to do everything necessary to perform efficiently while

regulating all proceedings as if by the court. In doing so, they should not be forced to issue

findings of fact and conclusions of law in proceedings where a judge, if hearing the same matter,

would not be required to do so. Magistrates are part and parcel of the court; they stand in the

shoes of the judge for numerous referred matters. Since their requirements as officers of the

court do not reach beyond those of a judge, case iaw that limits the mandates of "the trial court"

should be equally applied to both judges and magistrates. This approach allows both Civ. R. 52

and Civ. R. 53 to operate coextensively.

B. Contempt

Pursuant to R.C. §2705.02(A), "[d]isobedience of, or resistance to, a lawful writ, process,

order, rule, judgment, or command of a court or officer" are acts in contempt of court. The court

shall conduct a hearing in all contempt proceedings.s If the court finds a party in contempt, the

court may impose the following penalties:

^• F^r a first ^ffense, a iine of nt3t ii30re ii3ai3 iwo llt.indred fiY^y doilars ($2J0.00), a
definite term of imprisonment of not more than thirty (30) days in jail, or both;

2. For a second offense, a fine of not more than five hundred dollars ($500.00), a
definite term of imprisonment of not more than sixty days (60) in jail, or both;

a Kozlowski, supra, citing Ventrone, supra
5 R.C. §2705.05{A).
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3. For a third or subsequent offense, a fine of not more than one thousand dollars
($1,000.00), a definite term of imprisonment of not more than ninety (90) days in jail,
or both.6

In addition, if the contempt deals with an act that the contemnor has the ability to

perform, the Court may imprison the contemnor until he or she performs the act.^

'There are two {2) types of contempt, criminal and civil:

While bath types of contempt contain an element of punishment, courts
distinguish criminal and civil contempt not on the basis ©f punishment, but rather,
by the character and purpose of the punishment. Punishment is remedial or
coercive and for the benefit of the complainant in civil contempt. Prison
sentences are conditional. The contemnor is said to carry the keys of his prison in
his own pocket, since he will be freed if he agrees to do as ordered. Criminal
contempt, on the other hand, is usually characterized by an unconditional prison
sentence. Such imprisonment operates not as a remedy coercive in its nature but
as punishment for the completed act of disobedience, and to vindicate the
authority of the law and the court.8

The reason for a civil contempt is to "enforce compliance with an order of the court or to

compensate for losses or damages sustained by reason of noncompliance."9 Before the Court

may impose a sentence for civil contempt, the Court must allow the contemnor an opportunity to

purge the contempt. to

The party who filed the motion bears the burden of proof in a contempt proceeding. In a

criminal contempt, proof of the contempt must be beyond a reasonable doubt. l t In a civil

contempt, proof of the contempt must be by clear and convincing evidence.12 In this case, if the

Court finds Respondent in contempt, it would be to enforce compliance with an order of the

6 R.C. §2705.05(A)(1), (2), and (3).
7 R.C. §2705.06.
8 Brown v. Executive 200, Inc. (1980), 64 Ohio St.2d 250, 253-254 (internal citations omitted).
9 Pugh u Pugh (1984), 15 Ohio St.3d 136, 140 (internal citation omitted).
10 DeLawder v. Dodson, ^awrence App. No, (1aC,eti27, 2a03 p}^io 2902, at R1fl, cittng Carroll v. Detty (I996}, 113Ohio App.3d 708, 711; In re Purola ( i 991), 73 Ohio App.3d 306, 312 (internal citations omitted).
12 Brown v. Executive 200, Inc., supra, at 251 (interna! citations omitted).

Brown v. Executive 200, Inc., supra, at 253 (internal citations omitted); see also Sansom v. Sansom, Franklin App.
No. OSAP-645, 2006 Ohio 3909, at P24, citing DeLawder v. Dodson, supra, at P10, citing Carroll v. Detty, supra, at
711.
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court and/or to compensate for losses or damages sustained by reason of noncampliance.

"I'herefore, the Court would find Respondent in civil contempt.

"Civil contempt consists of three elements: (1) a prior order of the court, (2) proper

notice to the alleged contemnor, and (3) a failure to abide by the court order."13 The alleged

contemnor is entitled to due process, which requires "that a person accused of contempt must be

afforded adequate notice of the aliegations, time to prepare a defense, and an opportunity to be

heard before any sanction is imposed."14

Petitioner's burden of proof is by clear and convincing evidence. "Clear and convincing

evidence is that measure or degree of proof which will produce in the mind of the trier of facts a

firm belief or conviction as to the allegations sought to be established. It is intermediate, being

more than a mere preponderance, but not to the extent of such certainty as is required beyond a

reasonable doubt as in criminal cases. It does not mean clear and unequivocal.s15

If Petitioner meets her burden of proof, Respondent may then defend the contempt by

showing that she was unable to obey the orders or another valid defense.16 A valid defense is

one which demonstrates to the court that the violation of court orders was justified to protect the

minor child's best interest. ^^ In other words, that the parent has a good faith belief that she is

acting to protect the safety of the child. t 8 Respondent bears the burden of proof of showing her

13 Howell v. Howell (June 7, 2005), Franklin App. No. No. 04AP-436, 2045 Ohio 2798, P25.
15 Layne v. Layne (June 24, 2004), Franklin App. No. 03AP-1058, 2004 Ohio 3310, P22 (internal citations omitted).

Cross u Ledford (19^4), 161 Qhie ^t-. 469, 477 fer^tphasis in original) (internal citation ornitted}; see also Allen v.Allen, Franklin App. No. 04AP-1341, 2005 Ohio 5993, at P21, citing State v. Schiebel (1990), 55 Ohio St.3d 71, 74.
i6 McEnery v, h^cEnery (Deceanber 21, 2000), Franklin App. Nc. OOAP-69, * 1^ (internal citations omitted).
'^ Karales u Karales, 2001 Ohio App. LEXIS 3658 (Ohio Ct. App., Franklin County Aug. 21, 2001); citing
examples of molestation, physical abuse, and excessive drinking.ix Id.
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inability to comply by a preponderance of the evidence.19 Thus, Respondent must show she was

unable to comply or another valid defense by a greater weight of the evidence:

By "preponderance of evidence" is meant the greater weight of evidence. It
does not mean that more witnesses have testified on one side than on the other;
in other words, it does not have reference to the number of witnesses testifying,
or the mere quantity of evidence, but to the quality thereof. It means simply
that after the testimony of all the witnesses has been weighed, with reference to
their credibility, exactness of inemory, and all the circumstances surrounding
their testimony, the evidence of one side outweighs that of the other.20

If the Court finds that the weight of the evidence is equal, then Respondent has not met her

burden.21

The Court does not need to find a purposeful, willing, or intentional violation of a court

order to find a person in civil contempt.22 However, as previously stated, before finding a

person in civil contempt, the Gourt must find the person had adequate notice.23 "Notice is

sufficient when it apprises an alleged contemnor of the charges against him or her so that he or

she is able to prepare a defense.i24

III. DECISION

First, it is this Court's interpretation that McCord and Yentrone (discussed in section II A

above) espouse that Civ. R. 52 does not require any officer of the trial court, no matter a judge or

a magistrate, to issue findings of fact and conclusions of law in conternpt proceedings. Therefore,

this Court finds that the Magistrate did not err when she found it unnecessary to issue findings of

fa^t and conelusions of law ir^ thc 1`^iarch i i, 2u i v contempt proceeding against Respondent.

19 Hopson v. Hopson (December 6, 2005), Franklin App. No. 04AP-1349, 2005 Ohio 6468, P20 (internal citationsomitted).
20 State x Doakes (December 14, 2001), Montgomery App. No. 18811, 2001 Ohio 6984, *9 (internal citationomitted),
21 Srvan v. Skeen {1974), 40 Ohio App. 2d 307, 308.
Zz pugh v. Pugh, supra, at paragraph one of ¢he syllabus.
23 Sansom v. Sansom, supra, at P27, citing E. Cleveland v. Reed (1977), 54 Ohio App.2d 147, 150.
24 Sansom v. Sansom, supra, citing E. Cleveland v. Reed, supra, citzng Cincinnati v. Cincinnati District Council SI
(1973), 35 Ohio St.2d 197, 203.
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Second, Respondent had notice that Petitioner was asking for a finding of contempt based

on her denial of Petitioner's time with the minor child. Petitioner's March 2, 2010 contempt

motion clearly stated that Respondent denied Petitioner time with the rninor child. At this point

in time, Respondent was put on notice that there was a 11^agistrate's Order in effect allowing

Petitioner time with the minor child and that Petitioner had filed a Motion for Contempt as a

result of Respondent's failure to abide by court orders. Moreover, Respondent was properly

served with notice of the show cause hearing schedule for March 1 l, 2010. However, despite

such notification, Respondent continued to disregard the Court's orders, as well as Petitioner's

contempt motion, and further denied Petitioner time with the minor chiid.

The following three elements must be established for a finding of civil contempt: "(1} a

prior order of the caurt, (2) proper notice to the alleged contemnor, and (3) a failure to abide by

the court order."25 The alleged contemnor is entitled to due process, which requires "that a

person accused of contempt must be afforded adequate notice of the allegations, time to prepare

a defense, and an opportunity to be heard before any sanction is imposed."26 Herein, the Court

issued an Order on February 18, 2010 granting Petitioner time with the minor child. Respondent

was properly served with the Order. However, Respondent went on to repeatedly deny

Petitioner time with the minor child and thus, failed to abide by the Court's orders. Accordingly,

Respondent was then properly served with Petitioner's Motion for Contempt and a Notice of

ITTearis^a tn Cl^ , , r' n. ti .,•6 ^,=cr^ ^au,;e• ^-,^ suc^^ tirne, xespondent was provided adequate notice of the

allegations, time to prepare a defense, and an opportunity to be heard at the March 11, 2010

hearing. Despite such notice, Respondent continued to violate the court Order. In fact,

$espondent testif^ed -that i t was "no sect`et" that she does not intend to cornply with the court

ZS Howell v. Howell (June 7, 2005}, Franklin App. No. No. 04AP-436, 2005 Ohio 2748, P25.
26 Layne x Layne (June 24, 2004), Franklin App. No. 03AP-1058, 2004 Ohio 3310, P22 (internal citations omiited).
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orders and understands that her failure to do so may result in a finding of contempt. Tr. at pgs.

38- 40. Further, at the April 26, 2010 hearing before this Court, Respondent admitted to denying

Petitioner's visitation time which was awarded to Petitioner in the court's Order dated February

18, 2010. Such an admission is in fact a purposeful, willing, intentional violation of the court's

orders. No other valid defense of any egregious circumstance exists that would justify

Respondent's failure to obey orders of this Court. It is for this reason that the Court finds

Respondent in contempt and finds that the Magistrate did not err and therefore, overrules

Respondent's objections.

IV. CONCLUSION

The Court has thoroughly reviewed the Petitioner's 111otion, testimony, Respondent's

Objections, and the applicable law. Pursuant to its careful review, the Court finds that

Respondent's Objections filed on March 22, 2010 are not well taken and OVER.RULES the

same. The Magistrate's Decision of March 11, 2010 is hereby APPROVED AND ADOPTED

in. its entirety. Each party shall be responsible for her own attorney fees incurred in this matter.

IT IS SO ORDERED.

8



Praecipe: To the Clerk of Courts

Pursuant to Civil Rule 58(B), you are here by instructed to serve upon all parties not in
default for failure to appear notice of the judgment and its date of entry upon the
journal in the manner prescribed by the attached instructions for service.

cc.

Carol Ann Fey, Esq. (0022876)
P.O. Box 9124
Bexley, Ohio 43209
Attorney for Petitioner

LeeAnn M. Massucci (0075916)
580 S. High Street, Suite 150
Columbus, Ohio 43215
Attorney for Petitioner

Julie Rose Rowell
303 Madison Street
Groveport, Ohio 43125
Petitioner

Gary Gottfried, Esq. (0002916)
608 Office Parkway, Suite B
Westerville, OH 43082
Attorney for Respondent

Julie Ann Smith
421 Tallman Street
Groveport, Ohio 43125
Respondent

Ma^istrate Hr^ga^rnc
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This cause ori^inatcd in this Coeart on the filing of a cornplaint for a^vrit of
prohibition. CJpon cc^nsideration ot`respondent's motic^n to dismiss and the n^c>tic^ns ^or
leave to inteivene as respc^ndent and to dismiss c^C.Tulie Rose Roweli,

lt is ordered by the Gourt that the ^notion for leave to intervene is granted and the

moiic^ns tc^ dismiss arc granteci. t^eeordingly, this cause is dismisscd.
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^ IN TNE COURT (^F APPEALS OF (^HtO

TENTH APPELLATE pISTR1CT

Jufie R_ Rowell,

v.

Pe^tioner-Appeltee,

.lulie A. Smitfi^,

D E C I S 1 O N

.i

CQNNOR, J.

Respondent Appellant.

l"J11;; ^'r^ ED
^,^,,;..^ { ,APP^',^LS

^' ^^^ La, or^ro

^^``^' ^^^ ^$ F!f t2^ Uk
CLEFiti Or COURTS

Na_ 09AP-fi7 ^
(C.P.G. No. 08JU70-93850j

(ACCELERATED CALENDAR)

Rendered on January 28, 20'10

Carol Ann fiey, far appellee.

Gary J. Gottfried Co., L.P.A., and Gary J. Gotffired, far
appellant.

APPEAL from the Franklin County Gourt of Common Pleas,
Qivasion of ^ornestic Relations

{^t} Respondent appellant, Julie A. Smith ("appellant"), appeals the June 23,

20ag decision af the Franklin County Caurt of Common Pleas, Division of Domestic

Relations. ^inding her in contempt. For the following reasons, we reverse the fnding of

contempt.

,^2^ Appellant and petitioner-appellee, Julie R. Rowell ("appellee"), were same-

J

sex partners who shared a seven-year re(ationship. During their relationship, appetlant

gave birth to her biolagical daughter. Although appeliee had no biological relationship to

^
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the minor chiid, she did participate in the a^rtificial insemination procedure and was

present at^the child's birth. While the parties present differing versions about the extent of

each individual`s involvement in the child-tearing, the parties' retationship undisputed(y

continued for the ^irst five years of the child's life. Their relationship ended in August 2008

when appellant asked ^ppel{ee to move out of the residentia( home.

{^3} Appellee initiated this matter by filing a petitian for shated legal custody af

the child on pctober 14, 2008, pn November 4, 2p08, appellant filed a motion to dismiss

and a motion for j^adgmertt on the pleadings. Appellant and appeflee each filed effidavits

in support af temporary orders.

{¶4^ On November 92, 2008, a magisttate issued an order designating the

parties as "temporary shaFed custodians." Following the issuance of this order, appel)ant

fited a motion to set aside the order and a motion fnr stay of the order. The trial court

' conducted a hearing on appellant's motians on December 16, 2008. Also on this date,

the triai court denied appe!lant's motiQn for stay and toak appe!lant's motion to set aside

and motion to dismiss under advisement.

{^^} ^n January 1 b, Z000, the triai eaurt issued two decisions, the ^irst of which

denied appellant's rnotion to dismiss and mption for judgment on the pleadings. Irt ttte

secdnd decisit^n, the trial court granted appellant's motion to set aside the magistrate's

order {"Qriginal order"}. In the original order, the trial court again designated appellant and

appelfee as "temporary shared custodians" af the minor child.

j¶b^ According to the briefs before thr`s court, appeilant apparently appealed this

decision and fifed a motion to stay execution of the judgrnent in the trfa4 court, However,

the briefs make no mention of a^se number or any other identifying informatit^n
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regarding this alleged appeal. ^'urther, upon our own independent inquiry, khis courk

could nof lc^cate a case number or any other information regarding an appea! from the

c^riginal order. According to the briefs, appeAant apparently voluntarily disrnissed this

appeal, whi^h may or may not have ever been actually filgd with this court,

(^7} Qn Januar'y 26, 2009, the trial cour# issued a modified order and specifrcally

referenced Civ.R. 60(A) as the basis for the modificatian ("modified ord^er"}. In this

modified arder, the triaJ courk classified appeflant as the "named legal custodian and

residential parent" of the minor child. The modified order atso ou#lined appellee's

visitatipn rights with the minor child.

{^8} On Jariuary 3Q 2009, appellee filed a motion to show cause as to why

appelEant should not k^e hefd in contempt for her alfeged faiiure to comply with the original

order. The tria! court set the matter for a hearing on March 1 Q, 2009.
;

{¶9} Qn February 5, 2009, appellee fifed a second mation to show cause for

appellant's aBeged failure to comply with #he modified order. The trial courk again set the

matter for a hearing on March 10, 2009.

{^(tU} ^n ^ebruary 91, 20Q9, appeliant filed an appeal and another motion to stay

exeCUtion of the original and modified orders. The appeal was assigned case No. 09AP-

147. On March 23, 2009, this court dismissed case No. 09AP-147 bec:ause it lacked a

final appealable order.

{¶t l} in the interim, the trial court gran#ed a continuance far the March 10, 2009

hearing. On May 1$, 2009, appellant filed a motion to dismiss appellee's motion for

contempt. The parties submitked various other motions and filings with regard ta the



iVo, Q9AP-£i71 4

rnotion for contempt. Qn May 26, 2009, t17e trial court presided over a hearing on the

parties` positions.

{^12} Qn June 23, 2009, the trial court issued its decision. With regard to

appellee's January 34, 2009 motion for contempt, the trial court held^

tl]n the absence of a shared custody egreement and prior to a
determination of parenta( unsuitability, a same sex partner
who is not biologically related ta the minor child is not entitled
to shared custady under phio faw. For this reason, on
January 2F, 2009 the Court modified the January 15, 2QQ9
4rder by removing the shared custodia{ language and naming
Respondent as the lega! oustodian and residential parent of
the minor ohild. Qn Jenuary 3Q, 2009 Petitioner fi(ed a Motion
for' Contempt contending that Respondent violated the
previous Qrder of January 15, 2009. Flowever, the only
notioe that F^espondent had up until this point in time was of
an invdlid order which therefore could not be violated. It is for
this reason, that the Gourt finds that Petitioner's Motion for
Contempt filed on January 3U, 2009 is moot.

{Emphasis sic.) (Decision and Judgment Entry, at `!0.) ^th regard to the February 5,

2009 rnotion far contempt, the trial court hefd:

jlJn a Moditied Orrfer filed on January 26, 2009, the Court
amended the ianguage of the temporary order pursuant to
Civi) Rule 60(A). "` x"` As the pripr arder was invalid, the Court
prc^perly used Civ11 Rule 60(A) to correct the January 95th
4rsjer, effectuating a valid Mod^ed 4rder.

*^*

Respondent was provided adequate notice of the atlegations,
time to prepare a defense, and an opportunity to be heard at
the {',^ay 26, 2009 hearing. uespite such notice, Kespondent
continued to viofate the Mod^ed Qrder. At the May 26, 2p09
hearing, Respondent admitted to limiting Pe#itioner's visitation
time during the altemate weekends and denying holiday time
which was awarded to Petitioner in the Modlfed Order. It is
for this reason that the Court €inds Respondent in c^ntempt.
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(Emphasis sic.} (Decision and Judgmer^t Entry, at 14-14.} Therefore, based upon the

decision, the tria! court clearly found appellant ta be in c©ntempt for vioiating the modified

order, rather than tf^e original order.

{¶13} Appellant has tirnely appealed a^nd raises the follvwing assignment of en•or:

The Tria( Court erred and abused its discretion when it found
the Respondent Appellant in contempt for her failure to abide
by the (7rqter and Modified 1"emparary ^rr^er of ,lanuary 26,
2t}0^ as the c^rder was invalid and, as such, the Respondent-
AppeHant could not be fc^und in cantempt.

{¶X4} 1n this assignment of erroc, appeffant argues that the tria) court impraperfy

used Civ.R. 6U(A) to make substantive chatlges to the origina! order. As a result,

appeflant argues that the m©difred order is invalid. Because the tria) court found appellant

tQ be !n violation of the invaiid, rnodified order, appellant argues the finding df contempt

must be neversed. In response, appellee argues that the underiying substance of the

origina( arder remained unchanged. The first issue, therefore, regards whether the tria!

court properly used Civ.R. 64(A) to correct the original order.

{^^S} !t 1s weff-settled:

^iv-R. ^^(A} permits a triaf court, in its discretion, to correct
c(ericai mistakes that are apparent on the reGOrci but does nat
authoriae a tria! caurt to make substantive changes in
judgments. The term "clerical mistake" refers #o a mistake or
omission mechanical in na#ure and apparent on the record
that does not involve a iegat decision or judgm^nt.

(!nwr;^ai vtative'̂ s o^i^ii^ed.) ^l^V^/c`^^er V uG'lain@ , ^r66 ^hiv APP-3d 93, 2003-4hio-5501,

¶11. Simiiarly, this caurt has previausly held;

[T]he basic distinction between clerical mistakes that can be
con•ected under Civ_R. 64(A} and substantive mistakes that
oar^nc3t be.eorr'eeted is that the fiormer consists of "blunders in
execution" wheneas the latter cansists of instances where the
courk ahanges its mind, either because it made a tegaf or
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factua! mistake in making its original determination, or
' because, on secand thought, it has decided to exercise tts

discretion in a different manner.

War'deh v. Altabchi, 158 ^hio App.3d 325, 2004-t^hia-4423, ^10, quating Kuehn v Ku^ehrr

(9988), 5^ 4hio App.3d 245, 247.

{¶16) ln the ins#ant matter, the trial court explained the rationale underlying the

changes associated with the modihed order. Specifically, it held that appellee was not

entitted to shared custody in the absenCe of a shared custody agreement or a

determinatiorf of appellant's unsuitability. "For this reason, on January 26, 2009 the Court

mod^ed the January 15, 20t^9 C?r^ler by removing the shared custodial language and

naminc^ Respondent ^s the legal custodian and resfdent+al parent of the nlinor child."

(Decision and Judgment Entry, at 10.)

;¶17{ it cannot be legitimately argued that this change amounts to a cl+srica!
;

correction. tndeed, by its own account, the triaf cout# changed its position on the legal

issue of whether appellee could be designated a temporary shared custodian before a

final determination of unsuitability and in the absence of a shared custody agreement.

Prior to the issuance of the modified order, the trial court had consistently t^ken the

position that appellee cc^uld have such a designation. Mowever, in the modified crrder, it

sua sponte changed its position.

{¶18} Accordingiy, we find the changes associated with the rnodified order were

substantive in nature. See Wardeh. As a result, we find that the modified orcler is invalid.

See ^wift v. Gray, 11th Dist. No. 2007-T-0096, 2008-0hio-2321, ¶^5-^9.

{¶l9{ Because the trial court iimited its contempt finding to the appeliant's

violation ®f the modified order, which we have found to be invalid, roae find that the trial
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court erred by finding appeNant in contempt of the invaiid modified order. As a result, we

sustain appel(ant's as^ignment of error, reverse the trial court's finding of contempt in this

matter and remanti to thg trial court for further proceedings in accardance with law and

consistent with this decisir^n.

Judgrnent reversed; cause remanded.

BRQWN and McGRATH, JJ., concur.

^

i

TOTAL P.08
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Julie Rose Rowell, :

Petitioner-Appellee, :
v Nos. 10AP-675

: and 10AP-708
Julie Ann Smith, (C.P.C. No. 08JU-10-13850)

Respondent-Appellant. (ACCELERATED CALENDAR)

D E C I S I O N

Rendered on June 9, 2011

Fey Law Offices, and Carol Ann Fey; Massucci & Kline, LLP,
and LeeAnn Massucci; for appellee.

Gary J. Gottfried Co., LPA, and Gary J. Got(fried, for
appellant.

APPEALS from the Franklin County Court of Common Pleas,
Division of Domestic Relations, Juvenife Branch.

CONNOR, J.

{¶1} Respondent-appeNant, Julie Ann Smith ("appellant"), appeals from two

judgments of the Franklin County Court of Common Pleas, Division of Domestic

Relations, Juvenile Branch. By way of a judgment rendered on June 30, 2010, the trial

court overruled appellant's objections to the magistrate's decision and found appellant in

contempt of court. In its July 27, 2010 judgment, the trial court denied appellant's motion

for stay, granted the motion to enforce jail time filed by petitioner-appellee, Julie Rose

^
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Rowell ("appellee"), and ordered appellant to pay $2,500 to appellee for attorney fees.

Appellee has also filed a motion for award of attorney fees in this court.

{¶2} On September 9, 2003, appellant gave birth to a daughter via artificial

insemination. At the time, appellant and appellee were involved in a same-sex

relationship. Appellant is the biological mother of the child, while appellee has no

biological refationship to the child. The parties' relationship ended sometime during the

period of August to October 2008.

{¶3} On October 14, 2008, appellee filed a motion for temporary orders and a

petition for shared custody of the minor child. On November 4, 2008, appellant filed a

motion to dismiss and a motion for judgment on the pleadings. On November 12, 2008, a

magistrate issued an order designating the parties as "temporary shared custodians."

Appellant then filed a motion to set aside the order and a motion for stay of the order on

November 17, 2008. On December 16, 2008, the trial court denied appellant's motion for

stay and took appellant's motion to set aside and motion to dismiss under advisement.

{¶4} On January 15, 2009, the trial court issued two decisions, the first of which

denied appellant's motion to dismiss and motion for judgment on the pleadings. In the

second decision, the trial court granted appellant's motion to set aside the magistrate's

order and again designated appellant and appellee as "temporary shared custodians."

^ r...^ .+:+:nn f iv R{¶5} On January 26, 2009, the triai court issuea a^i^odi^icu order, ..^^^^^y ..,...^•

60(A) as the basis for the modification. In the order, the trial court modified the

January 15, 2009 order, classifying appellant as the "named legal custodian and

residen#^at parent" of the t^^or ehifd a+^td 9r^ntin9 ^ppeHee visi#a#fon rights.
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{¶6} On January 30, 2009, appellee filed a motian for contempt based upon

appellant's failure to comply with the January 15, 2009 order. On February 5, 2009,

appellee filed a second motion for contempt based upon appellant's failure to comply with

the January 26, 2009 modified order.

{¶7} On February 11, 2009, appellant filed an appeal and a motion to stay

execution of the original and modified orders. The appea{ was assigned case No. 09AP-

147. On March 23, 2009, this court dismissed case No. 09AP-147 because it lacked a

final, appealable order.

{¶8} On May 18, 2009, appellant filed a motion to dismiss appellee's motions for

contempt. On June 23, 2009, the trial court issued its decision. With regard to appellee's

January 30, 2009 motion for contempt, the trial court held that the motion was moot

because it was based on the January 15, 2009 order, which the court modified on

January 26, 2009. With regard to the February 5, 2009 motion for contempt, the trial

court held that appellant violated the January 26, 2009 order.

{¶9} Appellant appealed, and in RoweU v. Smith, 186 Ohio App.3d 717, 2010-

Ohio-260, we reversed the trial court's finding of contempt with regard to the January 26,

2009 order after concluding that the trial court's use of Civ.R. 60(A) was improper

because the change made was substantive and not clerical.

{¶10} On February 2, 2010, appeiiee iiied another r►ratian far te^ ^^porary arders,

seeking visitation and shared custody. On February 18, 2010, the magistrate issued an

order designating appellant temporary custodian and granting appellee temporary

vis'ttativn artd custodial rigi^ts. Appetlant ftfed a motiatj to set aside the mag'tstrate's order,

which the trial court denied on March 9, 2010.
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{¶il} On March 2, 2010, appellee filed a motion for contempt based upon

appellant's failure to comply with the visitation ordered in the magistrate's February 18,

2010 order. On March 16, 2010, the magistrate issued a decision, finding appellant guilty

of contempt, sentencing her to three days in jail, suspended upon purging herself of

contempt by allowing additional visitation and paying $2,500 to appeflee for attorney fees

and costs.

{¶12} On June 28, 2010, appellee filed a motion for enforcement of the

punishment previously imposed on appellant for her contempt of court.

{¶13} Appellant filed objections to the magistrate's March 16, 2010 decision. On

June 30, 2010, the trial court issued a judgment overruling appellant's objections to the

magistrate's decision. Appellant has appealed the trial court's judgment, which has been

assigned as case No. 10AP-675.

{¶14} On July 27, 2010, the trial court issued a judgment granting appellee's

motion for enforcement and denying appellant's request for stay of enforcement on the

contempt finding. The trial court also ordered visitation and ordered appellant to pay

appellee $2,500. Appellant has appealed this judgment, which has been assigned as

case No. 10AP-708. Case Nos. 1OAP-675 and 10AP-708 have been consolidated, and

this court has stayed the trial court's imposition of the three-day jail sentence and

visitation pending the outcome of this appeal.

{¶15} In her appeals, appellant asserts the following assignments of error:

(I.] The Trial Court erred and abused its discretion of [sic]
finding Smith in contempt of an invalid order.

[II.] The Trial Court erred and abused its discretion when it
expanded the contempt sanctions following the enforcement
hearing.
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{¶16} Appellant argues in her first assignment of error, that the trial court erred

when it found her in conternpt of an invalid order. Specifically, appellant contends the trial

court was without subject-matter jurisdiction to enter the underlying temporary order

because it did not have the requisite statutory authority to issue visitation to appellee, who

is a non-relative. We first note that, although a temporary order is generally not

appealable, "[w]here a non-appealable interlocutory order results in a judgment of

contempt, including fine or imprisonment, such a judgment is a final and appealable order

and presents to the appellate court for review the propriety of the interlocutory order

which is the underlying basis for the contempt adjudication." Smith v. Chester Twp. Bd.

of Trustees (1979), 60 Ohio St.2d 13, paragraph one of the syllabus.

{¶17} Contempt is a disobedience or disregard of a court order or command.

State ex rel. Com v. Russo, 90 Ohio St.3d 551, 554, 2001-Ohio-15. A prerequisite to a

finding of cantempt for disobeying a court order is the existence of a valid underlying

order or judgment of the court. Januzzi v. Hickman (1991), 61 Ohio St.3d 40, 44. If

subject-matter jurisdiction to enter the contempt judgments is lacking, the judgments are

void. Patton v. Diemer (1988), 35 Ohio St.3d 68, paragraph three of the sytlabus. A

challenge to a court's subject-matter jurisdiction can be raised at any stage of the

proceedings. In re Byard, 74 Ohio St.3d 294, 296, 199fi-Ohio-163. Subject-matter

jurisdiction of a court connotes the power to hear and decide a case upon its merits and

defines the competency of a court to render a valid judgment in a particular action.

Cheap Escape Co., Inc. v. Haddox, LLC, 120 Ohio St.3d 493, 2008-Ohio-6323, ¶6.

Subject-matter jurisdiction relates to the proper forum for an entire class of cases, not the

particular facts of an individual case. State v. Swiger (1998), 125 Ohio App.3d 456, 462.
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The existence of the trial court's subject-matter jurisdiction is a question of law that we

review de novo. Yazdani-Isfehani v. Yazdani-lsfehani, 170 Ohio App.3d 1, 2006-Ohio-

7105, ¶20.

{¶18} The focus of this matter regards the authority of a juvenile court to order

visitation to a non-relative. Indeed, appellant challenges the contempt order on the basis

that the juveni(e court had no authority to order visitation based upon the circumstances

of this case. As a result, appellant argues that the visitation order was invalid, such that

her admitted refusal to comply with it cannot serve as the basis for a contempt order. The

determinative issue therefore regards whether the juvenile court had the authority to grant

visitation to appellee.

{¶19} Being a court of limited jurisdiction, a juvenile court possesses only those

powers that the Ohio General Assembly has conferred upon it. ln re Gibson (1991), 61

Ohio St.3d 168, 172, citing Section 4(B), Article IV of the Ohio Constitution; see also

Carnes v. Kemp, 104 Ohio St.3d 629, 2004-Ohio-7107, ¶25. Moreover, when construing

a statute, a couc#'s primary concem regards the inten# of the (^hio General Assembly.

Fisher v. Hasenjager, 116 Ohio St.3d 53, 2007-Ohio-5589, ¶20, quoting State ex rel.

Watkins v. Eighth Dist. Court of Appea/s, 82 Ohio St.3d 532, 535, 1998-Ohio-190.

{¶20} Under R.C. 2151.23(A)(2), a juvenile court has jurisdiction "to determine the

custody of any child not a ward of another court of this state[.]" However, custody and

visitation are two distinct concepts. "'Custody' resides in the party or parties who have

the right to ultimate legai and physical control of a child. 'Visitation' resides in a

noncustodiaf party and encompasses that party"s right to visit the child." ln re Gibson at

171, citing former R.C. 3109.05(B).
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{¶21} A juvenile court may order visitation to a non-relative in cases involving a

"divorce, dissolution of marriage, legal separation, annulment, or child support

proceeding(.]" R.C. 3109.051(B)(1). Importantly, nowhere does a statute confer upon a

juvenile court the authority to grant visitation to a non-relative in the absence of one of

these precipitating events. As a result, we believe the Ohio General Assembly intended

to restrict the judicial authority of a juvenile court with respect to when it may grant

visitation to a non-relative. See Fisher at ¶35. Furthermore, we do not believe a juvenile

court has the implied authority to issue temporary orders that it cannot grant on a

permanent basis. If the Ohio General Assembly intends otherwise, then it should fashion

a remedy accardingly.

{¶22} A review of Ohio case law reveals the confusion and the difficulties with

respect to the legal issues presented herein. Indeed, appellate courts fafl upon a wide

spectrum in interpreting the authority of juvenile courts on issues pertaining to custody

and visitation far non-relatives and non-parents. See In re Gibson; In re Bonfield, 97 Ohio

St.3d 387, 2002-Ghio-6660; Parr y^!/inner ^June 30, 1993), 11th Dist. No. 92-A-1759; In

the Matter of Young (Nov. 20, 1998), 5th Dist. No. 98 CA 48; ln re LaPiana, 8th Dist. No.

93691, 2010-Ohio-3606; In re Mullen, 185 Ohio App.3d 457, 2009-Ohio-6934; and In re

Jones, 2d Dist. No. 2000 CA 56, 2002-Ohio-2279. Importantly, the validity of the orders

granting temporary visitation to non-parents went unchallenged in In re MuUen and In re

Jones.

{¶23} Because the Ohio General Assembfy has not conferred upon juvenile

eourts the authority to or^ier visitation to a non-relative absent some precipitating event,

and we refuse to acknowledge the implied authority to do so, we find that the juvenile
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court exceeded its autharity when it granted appellee visitation in this matter. As a result,

the #emporary visitation order underlying the contempt order was invalid, and the

contempt order cannot stand. Accordingly, we sustain appellant's first assignment of

error.

{¶24} Because we have found error in the juvenite court's issuance of the

contempt order, we similarly find error in the sanctions imposed as a result of the

contempt order. In this regard, we sustain appellant's second assignment of error.

{¶25} With respect to appellee's motion for attorney fees, we deny the motion, as

appellant's arguments were not so devoid of inerit as to warrant such an additional fee

award. See, e.g., Hamed v. Delmatto, 10th Dist. No. 09AP-1020, 2010-Ohio-2478, ¶18.

Therefore, the motion for attorney fees is denied.

{¶26} Based upon the foregoing, we sustain appellant's first and second

assignments of error, deny appellee's motion for attorney fees, and reverse and remand

the judgments of the Franklin County Court of Common Pleas, Division of Domestic

Rela- tions, Juversile Sranch, for further proceedings in accordance with taw and consistent

with this decision.

Judgments reversed;
motion for attomey fees denied.

CUNNINGHAM, J., concurs.
BROWN, J., dissents.

CUNNINGHAM, J., of the First Appellate District, sitting by
assignment in the Tenth Appellate District.
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BROWN, J., dissenting.
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{¶27} Because I wauld overrule both of the assignments of Julie Ann Smith,

respondent-appel(ant, I respectfully dissent. With regard to the first assignment of error,

appellee asserts that subject-matter jurisdiction was conferred upon the juvenile court in

the present case by R.C. 2151.23(A)(2). Although appellant acknowledges that R.C.

2151.23(A)(2) confers upon juvenile courts jurisdiction over al! "custody" disputes

between parents and non-parents regardless of the basis of the non-parents' claim,

appellant contends the statute does not give the juveni(e court the authority to grant

temporary visitation rights during the pendency of a custody dispute, as the trial court did

in the present case. Appellant asserts that custody and visitation are distinct legal

concepts, and a juvenile court does not have jurisdiction to order oniy visitation to a non-

parent under R.C. 2154.23(A)(2), citing In re Gibson (1991), 61 Ohio St.3d 168, a case in

which the Supreme Court of Ohio found visitation for a grandparent seeking only visitation

with a grandchifd may not be determined by the juvenile court pursuant to its authority to

determine the custody of children under R.C. 2151.23(A)(2). App^llant also cites Pan- v

Winner (June 30, 1993), 11th Dist. No. 92-A-1759, and /n re Young (Nov. 20, 1998), 5th

Dist. No. 98 CA 48, for the proposition that, even when the non-parents are seeking both

visitation and custody, R.C. 2151.23(A)(2) does not confer jurisdiction on the court to

grant visitation to the non-parents.

{¶28} A few weeks before appellant filed her appellate brief in the present matter,

the Eighth District Court of Appeais issued a decision in In re LaPiana, 8th Dist. No.

93691, 20ifl-Otrio-3Bfl6, whic^h atso invoived a partner in a lesbian relationship who had

two children via artificial insemination. The court of appeals concluded the juvenile court
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had jurisdiction under R.C. 2151.23 to determine whether it would be in the chifdren's

best interest to have visitation with the non-natural mother, relying upon In re Bonfreld, 97

Ohio St.3d 387, 2002-Ohio-6660, in which the Supreme Court found that a juvenile court

had jurisdiction under R.C. 2151.23(A)(2) to hear and determine a petition for shared

custody filed by a lesbian couple. The court in LaPiana found that the Supreme Court in

In re Bonfie/d gave persons tike the non-natural mother in LaPiana access to the juvenile

system through R.C. 2151.23 despite not being able to legally marry her partner or be a

parent under R.C. 3109.04(G). The court in LaPiana then discussed the Supreme Court's

ruling on a writ of prohibition filed by appellant in the present case in State ex rel. Smith v.

Gill, 125 Ohio St.3d 1459, 2010-Ohio-2753, noting that, because the Supreme Court did

not grant the writ of prohibition, it must have recognized that the juvenile court had

jurisdiction.

{¶29} I find LaPiana and Bonheld persuasive and find Gibson distinguishable.

Gibson is clearly distinguishable because, in that case, the non-parents were seeking

visitation orily. In the present case, petitioner-appellee, Jutie Rose RoweA ^led a pe#ation

seeking shared custody, and she sough# visitation via temporary orders while the petition

was pending. The court in Gibson explicitly acknowledged it was not expressing any

opinion regarding a juvenile court's authority to order visitation while a complaint seeking

a determination of custody is pending. Thus, the uftimate holding in Gibson has no

bearing on the controversy at issue.

{¶30} Aiso important is that, unlike Gibson, visitation in the present case has been

grar^#ed onty on a temporary basls pursuant to temporary orders to maintain the status

quo unti! a custody determination has been made. Appellant, as weA as the majority,
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focuses on the trial court's eventual, ultimate authority to order sole visitation on a

permanent basis, while the issue in the present appeal is whether the trial court has

subject-matter jurisdiction over the class of cases that inciude the one at hand. Once it is

established that the trial court has subject-matter jurisdiction over types of cases like the

present one, the issue would then be whether the trial court had the authority to issue

temporary orders, including one regarding visitation.

{¶31} On the issue of subject-matter jurisdiction, the Supreme Court's decision in

Bonfield and the Eighth District's decision in LaPiana both stand for the proposition that a

juveniie court has general subject-matter jurisdiction, pursuant to R.C. 2151.23(A)(2), to

determine cases between a parent and non-parent in which the non-parent seeks custody

and visitation rights. Therefore, based upon these cases and R.C. 2151.23(A)(2), I would

find the trial court here had general subject-matter jurisdiction over the shared custody

petition ^rled by appellee.

{¶32} In its decision, the majority indicates that the trial court had general subject-

rnatter jurisdiction over the ahared custody petition filed in the present case. ;lVhere our

analyses diverge is in the next step. Because the trial court had subject-matter jurisdiction

over the shared custody petition, the issue becomes whether the court then had the

authority to issue the temporary visitation order. The analysis in the majority decision is

that a juvenile court's authority to issue temporary orders must come from a statute

enacted by the Ohio General Assembly. I believe that the power to issue temporary

orders is procedural in nature and comes from the Ohio Rules of Juvenile Procedure

orrce subject matter jurisdiction has been established. Juv.R. 1(A) provides that "[t]hese

rules prescribe the procedure to be followed in all juveniie courts of this state in all
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proceedings coming within the jurisdiction of such courts, with the exceptions stated in

subdivision (C)." Thus, pursuant to Juv.R. 1(A), once a proceeding comes within the

subject-matter jurisdiction of the juvenile court, the court is required to follow the juvenile

rules of procedure, subject to Juv.R: 1(C). Although Juv.R. 1(C)(4) expressly states that

the juvenile rules do not govern a proceeding to determine parent-child relationships, they

do apply to actions commenced pursuant to R.C. 2151.23(A)(2). State ex reL Stan/ey v.

Lawson, 11th Dist. No. 2009-L-100, 2010-Ohio-320, ¶12. Therefore, I would find that the

juvenile court in the present case was required to follow the juvenile rules of procedure

once it obtained jurisdiction pursuant to R.C. 2151.23(A)(2).

{¶33} Juv.R. 13 gives the juvenile court the broad authority to issue temporary

orders "with respect to the relations and conduct of other persons toward a child who is

the subject of the complaint as the child's interest and welfare may require." Juv.R.

13(B)(1). The temporary visitation order at issue in the present case falls within the

purview of Juv.R. 13(B)(1). Accordingly, pursuant to Juv.R. 1(A), because the trial court

had s^abject-matter jurisdiction over the class of cases at issue, I believe it clearly had the

authority under Juv.R. 13(B)(1) to issue temporary orders, specifical(y visitation, while the

factua! and legat issues pertaining to custody and shared parenting were under

consideration. Several other courts are in accord. See, e.g., In re Mul/en, 185 Ohio

App.3d 457, 2009-Ohio-6934 (trial court cou{d order temporary visitation to non-biological

mother pursuant to Juv.R. 13 while the custody action between her and biologicai mother

was pending); In re Jones, 2d Dist. No. 2000 CA 56, 2002-Ohio-2279 (the tria! court

tssued a temp^rary visitation order in a cusfody action brought by the non-biological

mother against the biological mother pursuant to R.C. 2151.23(A)(2)). To find the juvenile
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court here did not have the authority to issue a temporary visitation order pursuant to

Juv.R. 13 would necessarily deny that a juveniie court has the authority to foliow any of

the juvenile ruies once subject-matter jurisdiction is established under R.C. 2151.23(A)(2).

Accordingly, because the temporary visitation order was valid here, I would hnd the tria!

court could properly hold appe(lant in contempt thereof. For these reasons, I would

overrule appellant`s first assignment of error.

{¶34} As for appeliant's second assignment of error, the trial court's enforcement

of the contempt order did not improperly expand the original contempt sanction of a three-

day imprisonment when it included the purge conditions. In addition, the trial court was

required to order the $2,500 in attorney fees in the contempt proceeding pursuant to R.C.

3109.051 {K). For these reasons, I would find the trial court did not err in its order

enforcing the contempt sanctions. Therefore, i would overrule appeltant's second

assignment of error.

{¶35} As for appellee's motion for attorney fees, I would deny the motion, as

appellant's arguments were not so devoid of inerit as to warran# such an additionai fee

award.
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO
DIVISION OF DOMESTlC RELATIONS AND JUVENILE BRANCH

JULIE ROWELL
PLAINTIFF/PETITIONER

CASE N0. 08JU 13850

JUDGE GILL
v.

JULIE SMITH
DEFENDANT/PETITIONER

MAGISTRATE HOSAFROS

MAGISTRATE'S ORDER

This matter came on for hearing upon submission of affidavits for temporary

orders. The Magistrate has received and considered affidavits from both parties.

Upon consideration of the matter, it is ORDERED:

Julie Rowell and Julie Smith are temporary shared custodians of the minor child,

Madison Rose Smith. Juiie Rowelf shall have possession every Wednesday, 5 PM

to 8 PM and every other Friday, fi PM to Saturday, 6 PM. Juiie Smith shal! have

possession at att other times. The person coming into possession shall provide

transportation. Jufie Smith shall be the residential parent for school placement

purposes and the decision maker regarding the child's education, medical needs,

etc. Julie Smith shall maintain all current levels of inedical insurance for the minor
} .^

chifd and shal! be entitled to claim the child for tax purposes. _ -

^ ^_L/ /

MAGISTRAT HOSAFROS

1

//-s=c^^
Date ,

c 1 :,...^

rn ^^ ^
:s^ ;^.

^ . "^- ' -; ^.:`` i

c^; ^ -^ J"^'^

^ ^ -^^^ ^

^' ^ ty?.^,, -^^^-.
^.

^



CC:
Carol Fey ^' ^ ^ ^X 9 ( 2 y ^f.^,d , ^E-^ ^t 3 ^q

Attorney for Plaintiff/Petitioner

Marty Anderson y^^ ^^ ^.^-^• ^'^' l^^ `^3^-ts
Attorney for Defendant/Petitioner

2



^ „, ^_

IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
JUVENILE DIVISION

IN RE: MADISON ROSE SMITH,
A rninor child, DOB 9-7-03

Julie Rose Rowell,

Petitioner,

-vs-

Julie Ann Smith,

Respondent.

Case No. 0$JU-10-I3850
Judge Gill

ORDER AND MODIFIED TEMPORARY ORDERS
^=`'^'^'t- ^ ^ (PURSUANT TO CIVIL RULE 60(A)), , 4--. _. ..^_^:
..^; _; ^ ^.o s^._
^ ^^- _^ c^ 'Fhis cause came on to be heard on the Motion to set aside Magistrate's Order^ ^^ ^ ^

c:; »:: .x ^

^ ^le^No^mber 12, 2008.
^^ ^- ^? c.a,_^ ^ ""'

^'~^^^:; ^ cn
_ -, F....
_ : ^ `^'1 ^

The Court has reviewed the Magistrate's Temporary Orders and the Affidavits

submitted by both parties.

The Court hereby GRANTS Respondent's Motion to Set aside and hereby makes

the following Temporary Orders of the Court. Effective January 19, 2009:

Julie Smith shall be named legal custodian and residential parent of the minor

child, Madison Rose Smith.

Both parties shall have the right to make emergency medical decisions for the

minor child when she is in either party's care. In such event the party in possession shall

immediately notify the other party of the emergency situation. In additian, both parties

shall have full access to the daycare, school and health care records of the minor child..

'T
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Julie Smith shall maintain all current levels of inedicai insurance for the minor

child and shall provide Julie Rowell with a valid health insurance card(s).

Juiie Smith shall be entitled to claim the child for all income tax purposes.

The parties shall equally divide the cost of the child's work related day care and

equally divide the cost of any uninsured health care expenses. Either party may choose at

her individual cost, a family member to provide work related child care for the child on

Mondays, however, neither shall not be entitled to a reduction in the cost of the child's

institutional daycare provider if a fee is assessed for that day.

Julie Rowell shall have visitation every Monday 8 am to 8 pm and every

Wednesday 5 pm to S pm. Every other Friday from 5:00 p.m. until Monday 8:00 a.m.

Julie Roweil's alternate weekends shall commence January 22, 2009. Except as

otherwise indicated herein, Julie Smith shall have possession ali other times.

In odd numbered years Julie Rowell shall have Spring Break, Memorial Day,

Labor Day, and the first half of Winter Break. In odd numbered years, Julie Smith shall

have Martin Luther King Day, Fourth of July, Thanksgiving and the second half of

Winter Break. In the even-numbered years, the schedules are reversed. In event of

disagreement, hours for holidays shall be as defined by Rule 22.

Each party shall be entitled to two weeks, consecutive or non-consecutive,

vacation with the child during the months of JunP, J,^ty nr A„b^st, a general itinera y of

the vacation shall be provided for the other party, including dates, locations, addresses,

and telephone numbers. Holidays shall not be missed.

Local Rule 22 Provisions 3, 4, 5{a), (d), {e), (f}, {7), (8), f 9j, f 10), (11), ( i 2), (13),

(14), (15), ( i 6), (1 i) attached hereto shall appiy.
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All until further ORDER of the Court.

It is so ORDERED!

Cc:

Julie R. Rowell, Petitioner
Carol Fey, Esq.
Julie A. Smith, Respondent
Keith Golden, Esq.

Praecipe: To the Clerk of Courts

Pursuant to Civil Rule 58(B), you are here by instructed to serve upon all
parties not in default for failure to appear notice of the judgment and its date
of entry upon the journal in the manner prescribed by the attached
instructions for service.

^ - - s1 .-'^._'r:^^:^.ft-(^^*.; ^.-^;_ ^=^-t :,/-.
^t..... .:t.:' . . . Blx^al. .,^tl.x-.raJT'ts;"^iki.^±^.j^.d1xl,.

^; _..,,^•_--;^_y^^ ^ =^,,•;^!'^:.^Fu^:" ^iR^,"LYTAKBV
^l..it.'ri^. . :."..rd .^""

..1 G^. f^^^" ( d: +r r rr^.^;E, i',̂ r%:-^^ i::if h^,'^^ ..,......^

}^v.;^^^'^ ^ ^s,; i^.^;-^ii;^^̂ ``Y, ^lerk
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tN THE COURT OF COMMON PhEAS OF FRANKLIN G4UNTY^ OHIO
D!VlSION OF DOMESTIC RELATiONS AND JUVENILE BRANCH

JUi.iE ROWELR
PLAINTIFF/PETlTiONER

v.

JULIE SMITH ^
DEFENDANTiPETiTiONER

CASE N0. 08JU13860

JUDGE GILt.

MAGtSTRATE HOSAFROS

MAGtSTRATE'S 4RDER

This matter carne on for hearing on remand from the Court of Appeats,

Tenth Appeilate Distrfct. The Magistrate set a due date for partias to submit further

affidavits for a new temporary order. The Magistrate received and considered

afftdavits from both parties. The Magistrate aiso heard ora! argument regarding the

motion to ^bifurcate, filed '1-29-10.

Upon consideration of th® matter, it is ORDERED:

The motion to bifurcate is denied.

Julie Smith shaN be the temporary custodian of the minor chiid, Madison

Rose Smith, Julie Rowelt shaii have temporary visitation with the minor chiid

pursuant to Locai Rule 22 with the fiollowing modiflcations:

^During the school year, the altemating weekends {item 1^ shaii ias from Friday after

schoot until Monday when schaot commences. Julie Roweli shall do the Friday and

Monday transportatfon.

Durfng the schooi year, fhe weekday visit {i#em 2) shali be fram after school untli 8

PM.

1 ^ - ^

(7J002/003
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item 6. Summer shali be divided by the parties aitemating weeks. The exchanges

shail occur Friday at 6 PM. The party not in possession shail be entitied to exercise

the item 2 weekday evening. Julie Roweil shaii not be entitied to item 7.

Vacations. The person coming into possession shail provide transpartation except

as pr+^vided above.

The parfy in possession shall be entitled to make emergency medlcal

dacisions for the minor chiid and shall immediatety nofify the other party of the

ernergency sltuatlon. In addltion, both parCtes shall have fuil access to the daycare,

schooi and health care records of the minor chiid. Juiie Smith shall maintain all

current tevels of inedical insurance for the minor child and shall provide Julie Roweil

with a vaiid heaith insurance carci(s). Jutie Smith shali be entitled to clalm the chifd

for tax purposes.

J -^-^---^

MAGIST E HOSAFRO^

cc:
Caroi Fey
Attorney for PlaintifflPetitioner

Gary Gottfried
Attorney for Defendant/Petitioner

Meredith Snyder
Guardian ad Litem

^z _. ^-/O

Date

^003/003
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