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STATEMENT OF THE FACTS

Appellee Robert L. Mason (“Mason”) sustained an ihjury within the course of and arising
out of his employment with Appellant Old Dominion Frejght Line, Inc. (“Old Dominion”) on
January 18, 2005 when he slipped on ice and fell to the ground, landing on his left hip.
(Supplement, hereinafter “Supp.,” 1). Mason filed an application for workers’ compensation
benefits, which was assigned Bureau of Workers’ Compensation (“Bureau”) Claim No. 05-
806440. Mason’s workers’ compensation claim is currently allowed for the following
conditions: (1) hip fracture; (2) left intertrochanteric femur fracture; (3) left femoral neck
fracture; (4) depressive disorder; (5) left short leg syndrome; (6) lumbar sprain; and (7) post-
traumatic stress disorder. (Supp. 477) (Appendix, hereinafter “App.” 34). His claim has been
specifically disallowed for the condition of “aggravation of pre-existing sleep apnea.” (Supp.
477) (App. 34). The orders allowing the claim for the condition of “post traumatic stress
disorder” and disallowing the claim for the condition of “aggravation of pre-existing sleep
apnea” were appealed into the Franklin Cbunty Court of Common Pleas by Old Dominion and
Mason, respectively. (Supp. 507-511, 512-516). The two court appeals (Franklin County
Common Pleas Case No. 10CVD07-10944 and Case No. 10CVDO08-1 1263) have been stayed per
order of the Franklin County Court of Common Pleas due to the status of Mason’s health.
(Supp. 517-519).

Mason filed two applications for permanent and total disability (“PTD_”) compensation.
His first application was filed on April 26, 2006. (Supp. 21-29). After a hearing held on
February 28, 2007, a staff hearing officer denied Mason’s application for PTD compensation.

(Supp. 65-67) (App. 25-27). The staff hearing officer found that “the injured worker retains the



residual physical and intellectual abilities to engage in sustained remunerative employment of the
sedentary nature.” Id.

Mason filed his second application for PTD compensation on July 22, 2009. (Supp. 359-
366). The evidence Mason attached in support of his second application included the reports of
Drs. May, Ward, and Howard. (See Supp. 167-168, 207-210, 224-240, 352-354, 417-420, 421-
429). The Industrial Commission of Ohio (“Industrial Commission”) mailed a letter to the
parties on July 24, 2009, which acknowledged that an application for PTD compensation had
been filed. (Supp. 371-372). In the acknowledgement letter, the Industrial Commission notified
Old Dominion that it may submit evidence relating to the application for PTD compensation,
indicating, in pertinent part, the following:

Employers may submit additional medical evidence relating to this issue,

including reports from Employer request examinations. Medical evidence must

be submitted by 09/22/2009.” Employers must notify the Industrial Commission

in writing of their intent to submit medical evidence by 08/07/2009, if the
evidence is to be considered by the Industrial Commission specialist(s).

Id. (emphasis added).

Old Dominion timely notified the Industrial Commission of its intent to timely submit
medical evidence by facsimile on July 29, 2009 at 10:38 a.m. (Supp. 374). Subsequently, Old
Dominion arranged for Mason to be examined by Oscar F. Sterle, M.D. and Michael A. Murphy,
Ph.D., and for Richard H. Clary, M.D. to conduct a medical file review, for the purpose of
addressing the issue of permanent total disability.

Dr. Sterle’s examination report is dated September 8, 2009, Dr. Clary’s file review report
is dated September 3, 2009, and Dr. Murphy’s examination report is dated September 8, 2009.
(Supp. 391-400, 387-388, 401-410). In compliance with the Industrial Commission’s July 24,

2009 acknowledgement letter, Old Dominion timely submitted the medical reports by Drs.



Sterle, Clary, and Murphy to the Industrial Commission as indicated by an Industrial
Commission file-stamped date of September 22, 2009 on each report. Id.

By letter mailed on September 23, 2009, the Industrial Commission notified Industrial
Commission specialist physician William R. Fitz, M.D. that Mason had been referred to him for
an examination to be conducted on October 7, 2009. (Supp. 411-412). Similarly, by letter
mailed on October 5, 2009, the Industrial Commission notified Industrial Commission specialist
physician John M. Malinky, Ph.D. that Mason had been referred to him for an examination to be
conducted on October 21, 2009. (Supp. 415-416). The September 23, 2009 and October 7, 2009
letters stated that all “pertinent records™ relative to the issue of permanent total disability had
been provided; however, Old Dominion’s timely-submitted medical reports (i.e., the reports by
Drs. Sterle, Clary, and Murphy) were not included in the forwarded materials. (Supp. 411-412,
415-416).

Additionally, part of the record which was forwarded to Drs. Fitz and Malinky included a
Statement of Facts prepared by the Industrial Commission. The Statement of Facts included a
sectiqn which listed the “Injured Worker’s Medical Evidence” and the “Employer’s Medical
Evidence.” (Supp. 379). The Statement of Facts listed the evidence submitted by Mason in
support of his application for PTD compensation, but listed “None” as the evidence submitted by
Old Dominion, déspite the evidence from Drs. Sterle, Clary, and Murphy. Id. Therefore, prior
to their examinations and formations of their opinions, Drs. Fitz and Malinky received all of the
medical evidence Mason submitted in support of his application for PTD compensation,
including the reports of Drs. May, Ward, and Howard, but none of the evidence submitted by
0ld Dominion. Consequently, Drs. Fitz and Malinky never reviewed or considered the reports

of Old Dominion’s medical specialists prior to issuing their reports to the Industrial Commission.



On November 10, 2009, Old Dominion requested permission from the Industrial
Commission Hearing Administrator to take the oral depositions of Drs. Fitz and Malinky. (Supp.
433-435, 436-437). Mason objected to Old Dominion’s request to depose, and a hearing was
held before a staff hearing officer on December 17. 2009. In two separate orders, the staff
hearing officer denied Old Dominion’s request to depose Drs. Fitz and Malinky. (Supp. 451-
452, 453-454) (App. 28-29, 30-31). With regard to the request to take the oral deposition of Dr.
Fitz, the staff hearing officer found the following:

The Staff Hearing Officer finds that the request is unreasonable because the

Employer’s evidence from Dr. Sterle, Murphy and Clary was filed on either

09/22/2009 or 09/23/2009, and the examination with Dr. Fitz was scheduled by

letter mailed 09/23/2009. The lack of inclusion of the Employer’s medical reports

in the evidence cited by Dr. Fitz is not found to be sufficient reason to grant a
deposition of Dr. Fitz.

(Supp. 451) (App. 28). With regard to the request to take the oral deposition of Dr. Malinky, the

staff hearing officer found the following:

The Staff Hearing Officer finds that the request is unreasonable, because the
reports submitted by the Employer from Drs. Murphy and Clary were not
reasonably available to be included in the packet of information sent to Dr.
Malinky prior to his examination of the Injured Worker. The lack of citation to all
of the Employer’s medical evidence is not a basis to grant the request to depose
Dr. Malinky, and any potential defect can be remedied by the Employer by other
means.

(Supp. 453) (App. 30). On January 4, 2010, Old Dominion sought reconsideration of the staff
hearing‘ officer’s orders but the requests for reconsideration were denied by the Ir}dustrial
Commission. (Supp. 457-459, 460-462, 473-474).

Instead of starting over by including Mason’s and Old Dominion’s timely-submitted
medical evidence at the same time and arranging medical examinations with different specialist
physicians, the Industrial Commission attempted to rectify its failure to forward Old Dominion’s

timely-submitted medical evidence by requesting clarifications from Drs. Fitz and Malinky. The



Industrial Commission forwarded to Dr. Malinky the reports of Drs. Sterle, Clary, and Murphy,
but failed to forward to Dr. Fitz the report of Dr. Clary. When requesting the clarifications, the
Industrial Commission expressly admitted to Drs. Fitz and Malinky that it had “omitted [the]
Li_n_@y reports” by Drs. Sterle, Clary, and Murphy. (Supp. 467, 468—469, 470) (emphasis added).

The Industrial Commission simply asked Drs. Fitz and Malinky whether their original
opinions had changed, and each doctor responded with a one sentence response that their
opinions had not changed. No further exploration was performed by the Industrial Commission,
nor was any further explanation provided by Drs. Fitz and Malinky. Id.

Mason’s second application for PTD compensation was heard before an Industrial
Commission staff hearing officer on March 16, 2010. By order typed March 26, 2010 and
mailed March 31, 2010, the staff hearing officer granted Mason’s application for PTD
compensation from September 25, 2007 forward. (Supp. 477-479) (App. 34-36). The basis for
the staff hearing officer’s decision was as follows:

In reaching this conclusion, the Staff Hearing Officer relies upon the independent

medical examinations and evaluations performed at the direct of the Industrial

Commission: William R. Fitz, M.D., who examined with respects [sic] to the

allowed physical injuries, and John M. Malinky, Ph.D., who examined with

respects [sic] to the allowed psychological conditions.
Id. The staff hearing officer also particularly noted that he considered the January 28, 2008
report of Dr. Ward, the September 25, 2007 and September 26, 2007 reports of Dr. May, and the
July 7, 2009 report of Dr. Howard in “evaluating the credibility” of the reports issued by Drs.
Fitz and Malinky. Jd. Old Dominion timely sought reconsideration of the staff order, which was
denied by the Industrial Commission. (Supp. 480-488, 505-506) (App. 37-38).

Thereafter, Old Dominion instituted an action for mandamus relief in the Tenth District

Court of Appeals. On December 16, 2011, Magistrate Kenneth W. Macke issued a decision



recommending Old Dominion’s request for a writ of mandamus be granted. (App. 24). Mr.
Mason and the Industrial Commission filed objections to the Magistrate’s decision. (App. 6).
The Tenth District Court of Appeals sustained Mr. Mason’s first and second objections and the
Industrial Commission’s first and second objections. (App. 10). Old Dominion filed a notice of

appeal to this Court on July 16, 2012. (App. 1-3).

ARGUMENT

A. Standards for Mandamus Relief and Appeal.

Three elements must be demonstrated to establish entitlement to a writ of mandamus: (1)
a clear legal right to the relief prayed for; (2) a clear legal duty on the part of the Industrial
Commission to perform the requested act; and (3) no plain and adequate remedy exists in the
ordinary course of law. State ex rel. Westchester Estates, Inc. v. Bacon, 61 Ohio St.2d 42, 44,
399 N.E.2d 81 (1980); see also State ex rel. Pressley v. Indus. Comm., 11 Ohio St.2d 141, 152,
228 N.E.2d 631 (1967). Old Dominion is entitled to the requested writ of mandamus if these
criteria are satisfied. State ex rel. Berger v. McMonagle, 6 Ohio St.3d 28, 29, 451 N.E.2d 225
(1983).

A clear legal right to a writ of mandamus exists if Old Dominion can show that the
Industrial Commission abused its discretion. State ex rel. Hutton v. Indus. Comm., 29 Ohio St.2d
9, 14,278 N.E.2d 34 (1972). “Itis well-established that where there is some evidence to support
the commission’s decision, this court will not disturb the commission’s findings. * * *. However,
where there is no evidence upon which the commission could have based its decision, an abuse
of discretion is present and mandamus is appropriate.” State ex rel. White v. US. Gypsum Co.,

49 Ohio St. 3d 134, 551 N.E.2d 139 (1990), citing State ex rel. Fiber-Lite Corp., v. Indus.



Comm., 36 Ohio St. 3d 202, 204, 522 N.E. 2d 548 (1988); State, ex rel. Kramer, v. Indus.
Comm., 59 Ohio St. 2d 39, 42, 391 N.E. 2d 1015 (1979).

Like all statutorily created agencies, the Industrial Commission has a clear legal duty to
follow its own rules as written. State ex rel. H.C.F., Inc. v. Ohio Bureau of Workers’ Comp., 80
Ohio St. 3d 642, 647, 687 N.E.2d 763 (1998), citing State ex rel. Cincinnati v. Ohio Civil Rights
Comm., 2 Ohio App. 3d 287, 288, 441 N.E.2d 829 (10th Dist. 1981). Moreover, the Industrial
Commission cannot give selective effect to its own rules in order to achieve desired outcomes.
See State ex rel. V&A Risk Servs. v. State Bureau of Workers’ Compensaﬁon, 10th Dist. No.
11AP-742, 2012-Ohio-3583, 2012 Ohio App. LEXIS 3169, § 30 (Court ruling the “BWC can
exercise only those powers conferred upon it by the General Assembly.”).

Administrative remedies constitute plain and adequate remedies in the ordinary course of
law. State ex rel. Hodge v. Ryan, 131 Ohio St. 3d 357, 2012-0Ohi0-999, 965 N.E.2d 280, 1 6. An
individual will not be entitled to mandamus relief if he or she did not exhaust those remedies
available to him or her at the Industrial Commission of Ohio. Id. (Court finding the claimant
was not entitled to mandamus relief because she did not appeal staff orders to the Industrial
Commission).

0Old Dominion is entitled to a writ of mandamus because all three elements for mandamus
relief have been satisfied. First, a clear legal right exists because there is no evidence to support
the Industrial Commission’s failure to forward Old Dominion’s medical evidence to the
Industrial Commission specialist physicians prior to their respective independent medical
examinations. Second, the Industrial Commission has a clear legal duty to follow its own rules,
which requires the Industrial Commission claims examiner to submit the employer’s medical

evidence to the Industrial Commission examining physicians prior to their examinations. Third,



no plain and adequate remedy exists in the ordinary course of law because Old Dominion
exhausted all available administrative remedies. (See App. 25-38). Therefore, Old Dominion is

entitled to mandamus relief.

B. Proposition of Law No. 1: Where an employer timely submits medical evidence
pursuant to Ohio Adm. Code 4121-3-34(C)(4)(b), the Industrial Commission must
submit such evidence to the examining physician selected by the claims_examiner
prior to the date of the examination.

Well-established case law provides that a state agency must follow its own rules as
written. In H.C.F.,, Inc., the Court had to determine whether H.C.F., a self-insuring employer,
had to buy Crestview and Piketon out of the State Insurance Fund after H.C.F. purchased certain
assets of such businesses. Id. at 645. According to former Ohio Adm. Code 4121-7-02(B)(1), a
buy-out was required where a legal entity “not having coverage in the most recent experience
period,” wholly succeeded another entity in the operation of a business. Id. at 646. The Bureau
and Industrial Commission argued H.C.F. wholly succeeded Crestview and Piketon and thus was
liable for the assessed buy-out payments, notwithstanding the “not having coverage language”
language contained within the rule. Id. at 646, 647. This Court rejected the attempt by the
Bureau and Industrial Commission to give selective effect to Ohio Adm. Code 4121-7-02(B)(1),
writing the following:

| [the] BWC and the [industrial] commission must follow their own rules as

written. State ex rel. Cincinnati v. Ohio Civ. Rights Comm., 2 Ohio App.3d 287,

288, 441 N.E.2d 829. They cannot give selective effect to provisions to produce a

desired result or otherwise change them without complying with the R.C. Chapter

119 rule-making procedure. State ex rel. Reider’s, Inc. v. Indus. Comm., 48 Ohio

App.3d 242, 549 N.E.2d 532 (1988).

Id at 647. Because H.C.F. was self-insured and thus had “coverage,” the rule did not apply to

 H.C.F. and therefore H.C.F. was not required to buy Crestview and Piketon out of the State

Insurance Fund. Jd. at 648. See also State ex rel. Consumers League of Ohio v. Ratchford, 8



Ohio App.3d 420, 422, 457 N.E.2d 878 (10th Dist. 1982) (“It is well-settled that an agency is
required to follow its own regulations.”) (citations omitted).

The processing and adjudication of applications for PTD compensation is governed by
Ohio Adm. Code 4121-3-34. When an application for PTD compensation is filed by a claimant,
the Industrial Commission is required to serve a copy of the application and supporting
documents along with a letter acknowledging the receipt of the application to the employer’s
representative. Ohio Adm. Code 4121-3-34(C)(2). Upon receipt of the acknowledgement letter,
the employer is then given an opportunity to submit evidence relating to the application for PTD

compensation:

The employer shall be provided fourteen days after the date of the industrial
commission acknowledgment letter provided for in paragraph (C)(2) of this rule
to notify the commission if the employer intends to submit medical evidence
relating to the issue of permanent total disability compensation to the commission.
Should the employer make such written notification the employer shall submit
such medical evidence to the commission within sixty days after the date of the
commission acknowledgment letter unless relief is provided to the employer
under paragraph (C)(4)(d) of this rule. Should the employer fail to make such
written notification within fourteen days after the date of the commission
acknowledgment letter, the employer shall be provided sixty days after the date of
the commission acknowledgement letter to submit medical evidence relating to
the issue of permanent total disability compensation to the commission, but the
scheduling of the injured worker for appropriate medical examinations by
physicians selected by the commission under paragraph (C)(5)(a)(iii) of this rule
will proceed without delay.

Ohio Adm. Code 4121-3-34(C)(4)(b).

Mason filed his application for PTD compensation with the Industrial Commission on
July 22, 2009. (Supp. 359-366). The Industrial Commission mailed its acknowledgement letter
to Old Dominion on July 24, 2009. (Supp. 371-372). Therefore, Old Dominion had 14 days

after July 24, 2009, or until August 7, 2009, to notify the Industrial Commission in writing of its



intent to submit medical evidence relating to Mason’s application for PTD compensation. Ohio
Adm. Code 4121-3-34(C)(4)(b).

Old Dominion timely notified the Industrial Commission of its intent to submit medical
evidence relating to Mason’s application for PTD compensation by letter dated July 28, 2009,
which was filed on July 29, 2009. (Supp. 374). Old Dominion then had 60 days from July 24,
2009, or until September 22, 2009, to submit its medical evidence. Ohio Adm. Code 4121-3-
34(C)(4)(b). Old Dominion complied with the rule and submitted medical reports from Drs.
Sterle, Clary, and Murphy on September 22, 2009. (Supp. 386-388, 391-400, 401-410).

If an employer satisfies the fourteen day deadline, then its timely submitted evidence
must be copied by the claims examiner and forwarded to the examining physicians prior to their
examinations as provided by Ohio Adm. Code 4121-3-34(C)(5)(a). Ohio Adm. Code 4121-3-

34(C)(5)(a) provides the following:

Following the date of filing of the permanent and total disability application, the
claims examiner shall perform the following activities:

(i) Obtain all the claim files identified by the injured worker on the permanent
total disability application and any additional claim files involving the same body
part(s) as those claims identified on the permanent total disability application.

(ii) Copy all relevant documents as deemed pertinent by the commission
including evidence provided under paragraphs (C)(1) and (C)(4) of this rule and
submit the same to an examining physician to be selected by the claims examiner.

(iii) Schedule appropriate medical examination(s) by physician(s) to be selected
by the commission provided that the scheduling of said exams shall not be
delayed where the employer fails to notify the commission within fourteen days
after the date of the commission acknowledgment letter that it intends to submit
medical evidence to the commission relating to the issue of permanent total
disability compensation.

(iv) Prepare a statement of facts. A copy of the statement of facts shall be mailed
to the parties and their representatives by the commission. :

Ohio Adm. Code 4121-3-34(C)(5)(a) (emphasis added).
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“A court must give meaning to the words used and not delete words used or insert words
not used.” Dailey v. Trimble, 10th Dist. No. 95APE07-951, 1995 Ohio App. LEXIS 6120 at *20
(Dec. 29, 1995) citing Cline v. Ohio Bur. of Motor Vehicles, 61 Ohio St. 3d 93, 97, 573 N.E.2d
77 (1991). Moreover, “the [industrial] commission has the discretion to interpret its own rules;
however, where the appliéation of those rules to a unique factual situétion gives rise to a patently

illogical result, common sense should prevail." State ex rel. Harris v. Indus. Comm., 12 Ohio

St.3d 152, 153, 465 N.E.2d 1286 (1984) (emphasis added).
Prior to April 1, 2004, Ohio Adm. Code 4121-3-34(C)(4)(b) provided:
The employer shall be provided sixty days after the date of the industrial
commission acknowledgment letter provided for in paragraph(C)(2) of this rule to

submit medical evidence relating to the issue of permanent total disability
compensation to the commission.

Further, Ohio Adm. Code 4121-3-34(C)(5)(a)(iii) provided:

(a) During the sixty days following the date of filing of the permanent and total

disability application, the claims examiner shall perform the following activities:

(iii) Schedule appropriate medical examination(s) by physician(s) to be selected

by the industrial commission.
Ohio Adm. Code 4121-3-34 was changed to create a difference in the processing of an
application for permanent total disability. Each word added or changed must be given a
meaning, and must serve some purpose oOr create some difference or the change is rendered
unnecessary and irrelevant. The rule clearly now ascribes meaning to an employer timely filing
a fourteen day notice. One function of the rule change is that the claims examiner either waits or
does not wait sixty days to schedule an examination. If that was the only difference made by the
change in 2004, it would merely encourage an employer to cause a delay by filing a fourteen day

notice. Because the rule cannot have been intended to encourage a delay, the logical conclusion

is that the delay itself is for a reasonable purpose. The first part of that purpose is to assure the
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employer a sixty day time period in which to submit its medical evidence. However, that
assurance alone has no value either. It is only when that assurance includes a second assurance
that any medical evidence provided will be included in the information the claims examiner
provides for the medical examination that actual value exists and that an actual purpose exists in
the 2004 change to (C)(4)(b) and (C)(5)(a)(iii). The value is not trivial. It is unlikely in the
extreme that an injured worker would not ascribe value to having his supporting medical reports
provided to the Industrial Commission’s examiner(s) before the examination(s). That value is no
less diminished where an employer who has completely complied with the requirements of Ohio
Adm. Code 4121-3-34(C)(4)(b) is denied its opportunity to have its medical evidence provided
to the Industrial Commission’s examiner(s) before the examination(s).

Here, the Tenth District Court of Appeals’ and the Industrial Commission’s
interpretation of Ohio Adm. Code 4121-3-34(C)(4)(b) entirely eliminated the significance of the
“fourteen day” language contained within the rule. The Tenth District found the following:

If the commission’s rules specifically permit a doctor to consider additional

evidence after the examination when the employer fails to file a timely notice of

intent to submit medical records, we see no reason why a doctor should not be

permitted to consider supplemental evidence after the examination when the

commission. in good faith, fails to timely submit all medical evidence to the
doctor prior to the examination. If the rules allow the former without any

prejudicial effect, then the rules should also permit the latter without any
prejudicial effect.

(App. 8) (emphasis adde‘d).

When read as a whole, Ohio Adm. Code 4121-3-34(C)(4)(b) and Ohio Adm. Code 4121-
3-34(C)(5)(a) direct that all timely-submitted relevant documents pertaining to an applicant’s
request for PTD compensation — including the applicant’s evidence and the employer’s evidence
_ be submitted to the examining physician prior to his or her respective examination. Any

interpretation of Ohio Adm. Code 4121-3-34(C)(4)(b) and Ohio Adm. Code 4121-3-34(C)(5)(a)
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that allows ignoring a violation of such rules, where an employer’s timely-submitted medical
evidence is not provided to the selected physicians prior to their respective examinations, is an
illogical result.

The logical interpretation of Ohio Adm. Code 4121-3-34(C)(4)(b) is that the fourteen day
language contained within the rule is used as a line in the sand: employers filing notifications to
submit medical evidence on or before fourteen days receive the benefit of the industrial
Commission waiting until day 60 or thereafter to schedule the examinations, and employers
filing notifications after day fourteen bear the risk of having the Industrial Commission schedule
examinations prior to day 60. By necessary implication, the Industrial Commission must submit
the employer’s timely-submitted medical evidence to the examining physicians prior\ to their
respective examinations. Otherwise, the fourteen day requirement contained in Ohio Adm. Code
4121-3-34(C)(4)(b) seﬁes no reasonable purpose.

There is no incentive for employers to timely-notify the Industrial Commission of their
intention to submit medical evidence if such evidence does not have to be sent to the examining
physicians for consideration prior to their examinations. In essence, the fourteen day language
would be written out of Ohio Adm. Code 4121-3-34(C)(4)(b).

Here, Old Dominion notified the Industrial Commission of its intent to submit medical
evidence within the fourteen day time period provided by Ohio Adm. Code 4121-3-34(C)(4)(b).
(Supp. 374). Additionally; Old Dominion timely submitted its medicallévidence. (Supp. 391-
400, 387-388, 401-410). Nevertheless, instead of submitting both Mason’s and Old Dominion’s
medical evidence to the examining physicians at the same time, the Industrial Commission
submitted only Mason’s’ medical evidence to Drs. Fitz and Malinky prior to their examinations.

Moreover, the Industrial Commission expressly misled Drs. Fitz and Malinky on two instances:

13



(1) by stating on the Medical Examination Referral letters that all “pertinent” medical evidence
was submitted to them; and (2) by indicating on the Statement of Facts there was no evidence
from the employer. (Supp. 411-412, 415-416, 379).

The sole purpose of Ohio Adm. Code 4121-3-34 is “to ensure that applications for
compensation for permanent total disability are processed and adjudicated in a fair and timely
manner.” Ohio Adm. Code 4121-3-34(A) (emphasis added). The Tenth District expressly

acknowledged the Industrial Commission “fail[ed] to timely submit all medical evidence to the

doctor[s] prior to the examination[s].” (App. 8). Whether the Industrial Commission acted in

‘good faith is irrelevant. The Industrial Commissibn abused its discretion by not following its
own rules as written. See H.C.F. at 647 (Court ruling “BWC and the commission must follow
fheir own rules as written.”). The Industrial Commission’s failure to follow its own rules
precluded its ability to ensure that Mason’s application for PTD compensation was adjudicated
_and processed in a “fair” manner as required by Ohio Adm. Code 4121-3-34(A).

Furthermore, the fact that the Industrial Commission later obtained clarifications from
Drs. Fitz and Malinky does not remedy its violation of its own rules. Instead, the Industrial
Commission’s attempt to cure its own mistake by obtaining clarifications amounted to an
improper effort to give selective effect to Ohio Adm. Code 4121-3-34(C)(4)(b) and Ohio Adm.

Code 4121-3-34(C)(5)(a). See V&A Risk Servs.,  30.

C. Proposition of Law No. 2: A finding of harmless error is _erroneous when such
finding_is_based upon a_speculative inquiry into what might have occurred
regarding hearsay medical reports.

An error is harmless when the trier of fact would probably have made the same decision
had the error not occurred. Hallworth v. Republic Steel Corp., 153 Ohio St. 349, 91 N.E.2d 960

(1950), paragraph three of the syllabus. In other words, an error is not harmless when the
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outcome of the proceeding would have been different absent such error. See Theobald v. Univ.
of Cincinnati, 160 Ohio App.3d 342, 2005-Ohio-1510, 827 N.E.2d 365 (10th Dist.), § 17 (“When
avoidance of the error would not have changed the outcome of the proceedings, then the error
neither materially prejudices the complaining party nor affects a substantial right of the
complaining party.”). However, harmless error analysis should not be applied 'in a context were
such analysis “would be a speculative inquiry into what might have occurred in an alternative
universe.” United States v. Gonzalez-Lopez, 548 U.S. 140, 150, 126 S. Ct. 2557 (2006) (Court
refusing to apply harmless error analysis in case where defendant was denied choice of counsel
because it was “impossible to know what different choices the rejected counsel would have
made, and then to quantify the impact of those different choices on the outcome of the
proceedings).

Here, the Tenth District found “it was not prejudicial” for the Industrial Commission to
submit Old Dominion’s medical evidence to Drs. Fitz and Malinky “until after their initial
examinations.” (App. 8). The Tenth District’s finding of harmless error (i.e., no prejudice)
required speculation based on a set of unknown facts. It is impossible to know how Dr. Fitz’s or
Dr. Maiinky’s opinions would have changed if they were presented with Old Dominion’s
medical evidence prior to their examinations. For instance, Dr. Fitz and Dr. Malinky may have
approached their examinations differently if they read and reviewed the reports from Drs. Clary,
Sterle,} and Murphy. The ultimate impact on Drs. Fitz and Malinky’s ultimate opinions could not
be determined, even by asking them for clarification, because it is impossible to say what might

have occurred in an alternative universe. Gonzalez-Lopez at 150.
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The Industrial Commission compounded its mistake by denying Old Dominion’s request
to depose Drs. Fitz and Malinky.! The staff hearing officer’s reasons for denying O1d
Dominion’s request to depose Drs. Fitz and Malinky were nonsensical. First, in regards to Old
Dominion’s request to depose Dr. Malinky, the staff hearing officer clearly erred when finding
that Old Dominion’s medical reports from Drs. Murphy and Clary were “not reasonably
available.” (Supp. 453) (App.30). Secondly, in regards to Old Dominion’s request to depose Dr.
Fitz, the staff hearing officer erred when finding that Old Dominion’s medical evidence was filed
on “either 9/22/2009 or 9/23/2009.” (Supp. 451) (App. 28). In fact, none of Old Dominion’s
medical reports were filed on September 23, 2009.

The only reasonable opportﬁnity to cure the Industrial Commission’s fnistake was to
allow Old Dominion to conduct the deposition of Drs. Fitz and Malinky. A deposition would
have at least allowed Drs. Fitz and Malinky to explain the bases for their opinions and discuss
what impact the reports of Drs. Sterle, Clary, and Murphy would have had on their examinations
and opinions. For example, Dr. Sterle found that the only residual impairment of Mason was due
to short-leg syndrome and that such condition is addressed with a lift and does not preclude the
ability to engage in sustained remunerative employment. (Supp. 391-400). This information
was not provided to Dr. Fitz before his conclusions were already drawn. Old Dominion should
have been provided the opportunity to explore these findings with Dr. Fitz through an oral
deposition.

Moreover, from a psychological prospective, Dr. Murphy found that Mason had “fully
intact” cognitive functions, a normal energy level, and the ability to conduct normal activities of

daily living. (Supp. 401-410). These findings and information should be critical to an

I R.C. 4123.09 authorizes the deposition of an Industrial Commission medical specialist. The
procedure for obtaining an oral deposition is governed by Ohio Admin. Code 4121-3-09(A)(7).

16



examining physician. Old Dominion should have been provided the opportunity to depose Dr.
Malinky to explore what impact the findings of Dr. Murphy had on Dr. Malinky’s conclusions
and opinions, as well as whether such findings preclude sustained remunerative employment.

As this Court has stated, a “doctor’s opinion based on an incomplete or inaccurate
medical history is pointless.” Kokita v. Ford Motor Co., 73 Ohio St.3d 89, 93-94, 652 N.E.2d
671 (1995). The Industrial Commission erred by not permitting Old Dominion to depose Drs.
Fitz and Malinky to determine if there opinions were based on complete and accurate
information. The denial of this request further compounded the Industrial Commission’s mistake
and further evidences the Tenth District’s finding of hanﬁless error speculative. Therefore, any

determination of harmless error was impossible.

CONCLUSION

The Industrial Commission’s failure to follow its own rules illustrates a clear abuse of
discretion by the Industrial Commission and runs contrary to the goal of Ohio Adm. Code 4121-
3-34(A), which is to ensure that all applications for PTD compensation are “processed and
adjudicated in a fair and timely manner.” For all the foregoing reasons, Old Dominion
respectfully requests this Court reverse the Tenth District’s Decision and issue a Writ of
Mandamus ordering the Industrial Commission to vacate its staff order typed March 26, 2010,

and mailed March 31, 2010, and to enter a new order denying Mason’s application for PTD

compensation.
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Robert L, Mason, :
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DECISION
Rendared on May g1, 2012

Bastman & Smith Lid, Mark A, Shaw, and Garrett M,
Cravener, for relator,

Michael DeWine, Attorney General, and Erfc Tarbox, for
respondent Industrial Commission of Ohio,

Connor, Bvans & Hafenstein, LLP, Nicole E. Rager, and
Katie W, Kitnmet, for respondent Robert L, Mason,

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

BROWN, P.J,

{11} Relator, Old Dominlon Freight Line, Inc, ("Old Dominion”), has filed this
original action requesting that this court fssus a writ of mandamus ordering respondent,
Industrial Commission of Ohlo ("commission"), to vacate its order that awarded
permanent total disabillity ("PID") compensation. to respondent, Robert L. Mason
(*clalmant”), and to enter an order denylng satd compensatlon, - /‘.a '

/
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{72) 'This matter was referved to a court-appointed magistrate pursnant to Civ.R,
53(C) and Loe,R, 12(M) of the Tenth District Court of Appeals, The maglsirate Jssued the
appended declsion, including findings of fact and conclusions of law, and recemmended
that this court grant Old Dominion's request for a writ of mandamus, The commission
and claimant have filed objections to the magistrate's declslon,

{43} Wewill addvess the comtnisslon's first and second objections and daimant's
first objection together, ag they ate velated, The commission argues in it first objection
that its failure to send coples of medical reports submitted by Old Domindon to Des. John
Malinky and Willlam Fitz until after thelr medical examinations did not prefudice Old
Dominlon, The commission argues in its second objection that the Ohio Aduinistrative
Rules allow it to cure oversights by submitting reports after an exatnination and
requesting an addendum report, Claimant argues in his fltst objection that the maglstrate
erved when he condludad that the commission failed to follow its own rule when it did not
sabmit Old Dominion's reporty to its examining physielans prlor to their lndependent
medical examinations,

{4} Ohlo Adm.Code 4121-3-34(C)(4)(b) provides:

The employer shall be provided fourteen days after the date of
the industrlal commission acknowledgment letter provided
for in paragraph (C)(2) of this rule to notify the commisgion if
the employer intends to submit medical evidence relating to
the lssue of permanent total disability compensation to the
comrolssion, Should the employer make such written
notification the employer shall submit such medical evidende
to the commission within aixty days after the date of the
commigsion acknowledgment letter unless rellef is provided
10 the employer under paragraph (C)(4)(d) of this rule, Should
the employer fafl to take such written notifieation within
fourteen days after the date of the commission
acknowledgment lettex, the employer shall be provided slxty
days after the date of the commission acknowledgement lottor
to submit medical evidence relating to the issue of permanent
total disability compensation o the commission, but the
scheduling of the injured worker for appropriate medical
examinations by physiclans selected by the commission under
paragraph (CX5)(a)(1i) of this rule will proceed without delay,
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5 Inardated manney, Ohio Adm.Cods 4121-3-34(C)(8} provides, i pertinent
part:

(a) Following the date of filing of the permanent and total
disability application, the claims examiner shall perform the
following activities:

LR

(i) Schedule appropriate medical examination(s) by

physiclan(s) to be selected hy the commission provided that
the schaduling of said exams shall not be delayed where the
employer falls to notify the commission within fourteen days
aftet the date of the commission acknowladgment letter that it
Intends to submit medical evidence to the commission
velating to the Jssue of purmanent total disability
compensation,

{16} In hig first objection, claimant argues that there {s no mention in Ohio
Adm,Code 4121-3-34(C)(4) that the submission. of the medical reports must be prlor to
the date of the examinations, Claimant contends the magistrate impermissibly added
langnage to this rule when he found it was Implicit In the rule that the medical
examinations must be delayed where the employer provides notice within the 14-day
perlod provided in that provision,

{7} Insupport of its ohjections, the commission polnty to the portlon of Ohla
Adm,Code 4123-3-34(C)(4)(D) that indicates that, when an employer fails to provide
written notifieation of an intent to provide medical records, the employer must be
provided 60 days to submit medical evidence, but the scheduling of the injured worker for
appropriste medical examinations by physietans selected by the commission will proceed
without delay, The commission's contentlon is that, becavse this section of Ohlo
Adm.Code 4128-3-34(C)(4)(b) permits a doctor to review medical evidence after the
doctor performs the exarnination, the commission should also be permitted to forward
medical evidence to the doctor after the examination under clreumstances such as those
here, where the commisision mistakenly failed to forward the medical evidence prior to
the examination,

{48} Old Dominion counters that it is only in the situation where the employer
fails to timely notify the commission of it intent to submit medical evidence that the rule
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permits the commission's medical examinations proceed “without delay," To the cénttary,
here, Old Dominion polnts out, it complied with Ohio Adm,Code 4123-8-34(CY(4)(b), so
the excaption that allows the medical examinations to proceed without delay is not
applicable. ,

{§9} Although we agree with Old Dominton that the above-quoted provision in
Ohio Adm.Code 4128-8-34(C)(4)(b) specifieally appHes only when the employer falls to
timely notify the commission of its intent to submit medical evidence, we believe 1t also
demonstrates, as 4 geneval proposition, that it s not prejudiclal for a doctor 1o be asked to
consider additional medical records after the doctor has performed the examination. X
the commission's rules specifically pevmit a doctor to consider additional evidence after
the examination when the employer falls to il a timely notice of Intent to submit medical
records, we see no reason why a doctor should not he permitied to consider supplemental
evidencs after the examination when the commisslon, in good faith, fails to timely submit
. all medical evidence to the doctor priot to the exatnination, If the tules allow the formet
without any prejudicial effect, then the rules should also permit the latter without any
prajudicial sffect, '

{410} Although it would. be more efflcient for the commission to submit all
medical evidence to the medical ezaminer at the same Hime prioy to the examination, we
can find no specific rule prohibiting the commnission from submitting supplemental
svidence when its fatlure to do 5o was due to an honest error on, its behalf, In this respect,
we note that we are not concluding herein that the commission should make it a practice
to submit evidence plecemeal to the medical examiners when the employer has timely
filed its notice to submit medical evidence, We agres with the claimant Ingofar ag he
contends it is the better practice for the commisslon to submdt all available svidencs to the
medical examiners prior to the exeminations; however, there 1s simply nothing in Ohlo
Adm.Code 4123-3-34(C)(4)(b) that requives such, Furtherimore, we note that % ls
common for physiclans to Jssue addendum reports upon recelving additional medieal
vecords after thett inftial examination, See, e.g, State ex rel. Jilinwood v, Honda of Am.
Mfg., Inc, 1oth Dist, No 11AP-169, 2012-Chig-1372, 1 28; .Sftate ex rel, Cowlay v, Indus,
Comm., soth Dist, No. 11AP-4, 2013-Ohlo-6663, 1 32; State ex rel. Kish v, Kroger Co,
1oth Dist, No, 10AP-882, 26u~0hio»5766, 1 22, 28 (multiple addenda). Therefore, we

000008




No, 11AP-350 5

sustain the commisslon's first objection, the commission's second objection, and
claimant’s first objection, .

{f 11} Having found that it was not prejudicial for the commission to gubmit the
supplemental evidencs to it medical doctors until after thely initlal examinations, we
must address claimant's second objeetion, Clatmant argues in his second objection that
the magistrate erred when he concluded that the total failure of the commisslon. to submit
Dz, Richard Clary's report to Dr. Bitz was prejudicial, Clalmant asserts the file review
condueted by Dr, Clary, a bsychiatrist, was immaterlal 10 and could not have ahy bearing
on Dr, Fits's independent medical examination, which addressed claimant's physical

«capabilities and did not address claimant's psychologleal conditions,
{4 12} Ohio Adm,Code 4123-3-34(C)(5) provides, in pertinent paxt:
(a) Following the date of filing of the permanent and total

disability application, the claimg examiner shall perform the
following activities:

EX R
(i) Copy all relovant documents as deemed pertinent by the
commission Including evidence provided under paragraphs
{O0) and (C)4) of this rule and submit the same o an
examining physician to be selected by the claims examiner,

#4713} Accordingly, pursvant to Ohlo Adm.Code 4123-3-34(C)5))(H), 1t is
undisputed that the commission should have submitted Dy, Claty's report to Dz, Fitz, and
{t was error not to do so, The question we must then address Is whether the commission's
arvor prefudiced claimant, it js axiomatic that the complaining party must demonsirate
that 1t has beon prejudiced by the judgment of the lower tribunal. State ex rel, Whirlpool
Corp, v, Indus, Comm,, 10th Dist, No, 09AP-380, 2010-Ohlo-2585, 1 10, citing Haendiges
v, Haendigas, 82 Ohlo App.sd 720, 723 (3d Dista992). ,

{1 14} Heve, we find no prejudice, We agree with ¢laimant that any ervor was
harmless because thete Is no indication n the record that Dr, Clary's psyehologtoal report
would have had any effect on Dr, Rite's medieal examination, Dr, Fitz examined claimant
with vegard to his abllity to sustatn rexaunerative employment based upon his allowed
physleal conditions, There is no indieation in the record that Dr. Fits would have been
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competent to render any opinion related to claimant's psychologieal conditions, and D
Claty's report makes no mention of any physieal findings that might have impacted Dr,
Fliz's veport, Thus, we find any ervor, in this respect, was harmless, and the magistrate
erred when ha fonnd it prejudicial, Therefore, clatimant'y second objection is sustained,

{515} Having found the commission committed prejudiclal error, the magistrate
did not reach Old Dominion's argument that the commission fraproperly relied upon the
medical reports of Dry. Charles May, Richard Ward, and Lee Howard in evaluating the
credibility of Drs, Ktz and Malinky, To afford Old Dominion with the full review avatlable
in mandamus, we remand the matter to the maglstrate to detexmine the outstanding
arguments that retain,

{416} After an exansination of the magistrate's declsion, an Independent review of
the evidence, puwsuant to Civ.R, g3, and due consideration of claimants and the
commigsion's objections, we sustain the commigsion's first and second objections and
clalment's first and second ohjections, The mattar 1s remanded to the magistrate for
proceedings consistent with the abova decision,

Obfections sustained and couse remanded,

SADLER and FRENCH, JJ., coneuy,
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APPENDIX
NTHE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

State of Ohlo exyel, !
Old Dominton Frelght Line, Ine,,

Relator, No. 11AP
] 0, 11AP-350

(REGULAR CALENDAR)

Ve

Industrial Commission of Ohlo and
Robert L, Mason, :

Regpondents, ;

MAGISTRATE'S DECISION

Rendered on December 16, 2011

Bastman, & Smith Iid, Mark A, Shaw, and Garrett M,
Cravener, Yor ralator,

. Michael DeWine, Attorney General, and Eric Tarbox, for
respondent Industrial Commilssion of Ohio,

Connor, Bvans & Hafenstein, LLP, Nicole E. Rager, and
Katle W, Kimmet, for respondent Robert L, Mason,

N MANDAMUS

{17} In thig original action, relator, Old Dominion Freight Line, ¢, vequests a
writ of mandamus ordering respondent Industrial Commission of Ohlo ("eommission™) to
vacate it order awarding permanent total disability ("PTD") compensation to respondent
Robert L Mason ("clatmant™), and to enter an order denying the compensation,
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Hindings of Fact:

{118} 1. On January 18, 2005, claimant sustained an industrial infury while
employed as & truck driver for relator, a self-insursd employer, under Ohio's workers'
compensation laws, The industlal claim (No. 05-806440) is allowed for:

Hip fractuve; Jeft trochanterle femur fracture; left femoral neck
fracture; depressive disorder; left short leg syndrome; lumbar
strainy post-traumatic atress disorder,

{119} 2. On September 25, 2007, treating physiclan Charles B, May, D.0,, wrote
to claimant's cotnsel;

[1]t is my medical opinion that Mr, Mason will not be able to
vetmmn to his previous employment as a teuck driver on a
permanent basts ag a divect and proximate result of the
allowed physical conditlons In this clalm, Furthermore, it is
my medical opinlon that My, Robert Mason ls, in fact,
permanently and totally disabled from any form of substantial
gainful employment ag a divect and proximate result of the
allowed physical conditions fn this dlaim, I have completed the
physical capaeity form that you have enclosed as well as the
ﬁ]:ysioian statement of permanent and total disability as you
" have requested,

{920} 8. On another document captioned "Statement of Physielan Permanent
Total Disability" dated September 26, 2007, Dr, May indicated that relator eannot return
to his former position of employment and that he is "permeanently and totally disabled.”

{121} 4. On January 28, 2008, at clalmant's request, clalmant was examined by
otthopedic surgeon Richard M, Ward, M.D. In a two-page narrative report, Dr, Ward

opined:
[X]t is my opinion that as a direct result of the physical
allowances from the injury that oceurred on 1/18/05, bs is not
capable of retorning to substantial gainful employment and
should for this reason be granted permanent total disability,
{422} 5. On April 1, 2008, at clalmant's request, he was exaimined by psychologist
Lee Howard, Ph,D, Tn his 17-page narrative veport, D, Howard opines that daimant is

“om appropriate candldate for permavent total disability,”
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{423} 6, On July 7, 2009, Dr, Howard completed a form captioned "Statement of
Physiclan," On the form, Dy, Howard indicates by hiy maik that the claimant cannot
return to his former position of employment and he is permanently and totally cHgabled,

{424} 7. On July 22, 2009, claimant filed an applcation for PTD compensation,
In support, claimant submitted the reports of Dy, May, the reports of Dr, Howard, and the
report of Dy, Ward, _

{§25) 8 On July 24, 2009, the commission mafled a "Permanent Total
Application Acknowledgment Letter” that notified the parties of the July 22, 2009 filing of
the PTD apphication. The acknowledgment letter forther stated:

JEmployers may sabmit additional medical evidencs relating to

this issue, Including reports from Employer requesied
éxaminations, Medical evidence must be submitted by
09/22/2009,  Employers must notify the Industial
Commisgion in wilting of their intent to submit medical
évidence by 08/07/2009, if the evidence is to be considered by
the Industrial Commission specialiat(s).

{126} 9. By letter dated July 28, 2009, relator timely notified the commission of
its Intent to submit medical evidence,

{27} 10, On August 81, 2009, at relator's request, clalmant wag examined by
Oscar F. Sterle, M.D, In his ten-page narrative report dated September 8, 2009, Dr,
Sterls opined:

Ag related to the physical allowed conditions in the clabm, the
only residus] jmpairment wnder this claim fs a short-leg
syndrome, which has been addressed with a 1ift, I find no
other physical condition that would preclude Mr, Mason. from
sustaining refmunerative employment.

The remaining allowed conditions i the claim have resolved
and are congldered to be at maximum medical improvement,

{428} 11, At velator's request, psychiattist Richard H, Claxy, M.D,, condueted a file

review, In higiwo-page navpative yeport dated September 3, 2009, Dr, Claty states:

Review of medical records indicate that the first physician of
record released Mr, Mason to return to woik on light: duty in
January of 2006, He later changed his opinion and said that
Mr. Mason covld return to sedentary work in Maxch of 2006,
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{429} 12, On September 8, 2009, at relator's vequest, claimant was examined by
psychologlst Michael A, Murphy, Ph.D. In his ten-page narratlve raport, Dr. Murphy

opines:

Accepting the objective medical findings in the file, it is my
opinion that Mr, Mason i able 0 perform sedentary work
which s appropriate with hig allowed physieal conditions, In
iy medical opinion, the allowed paychiatric conditions would
not prevent him from working a sedentary job, In ry medieal
opinion, the psychiatsie conditions do not cause permanent
total disability.

Opiniont The following opinion i based on a reasonable
degree of psychological certainty,

Question e & on the allowed psychologic

conditions _of Y 40, Digorder” " .
atic Sty dep,” restricions, if any,
WO o place on Mr n's work ac

?
In my opinion, this Injured Worlter's depression ls mild, He
has never attempted a psychotropie,

His condition of Post-Traumatic Stress Disorder is of mild-

severity as well. He denles symptoms of startle responses,
paychic numbing, and he does continue to dvive, His primary
complaints with respect to post-traumatic stresg ave that of
nightmares and flashbacks,

This Injured Worker drives, travels, handles his finances, uses
8 soooter when shopping, does lanndry, cooks one meal 4 day,
and performs Bght howsework,

His appetite is nowmal, libido is normal, and his energy lavel 1g
normal (see MCMI-IID),

The Injured Worker's cognitive functions are fully intact with
no short or long-term impatrment,

Recall that his functioning is also reduced by unrelated factors
(Le., obesity, cardine, sleep apne, and other factors),

Tn my opindon, his DSM-IV psyohologloal conditlons would not
prechude hig former position,

ion.__ 2 1y n_ P e O all
sustained remunoerative emplovinen resull of the

10
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’

al imy in at, firoin the all
conditions of "Depressive 1D ot "Pogte
tress Disorden
In my opinlon, the allowed DSM-IV conditions are not work-
prohibitive, His conditions are mild and do not require
medication. Many of ks symptoms fall in the normal rangs.
His cognitive functions are intact, alext, smd in the normal
" Hmit range, This docs not account for the effects of his
medications (related/wnrelated),

{Emphasis sic.)

{130} 13, In keeping with the 'September 22, 2009 deadline for submission of
medical evidence as get forth In the commission's ackmowledgment letter, on
Septernber 22, 2009, relator timely submitted to the commission the reports of Drs,
"Steﬂe, Clary, and Murphy, . '

{431} 14. On September 23, 2009, the commission meiled a “"medical
examination referyal® letter to William R, ¥itz, M.D, The letter informed D, Fitz that he
wag scheduled to perform an examination of the elaimant on October 7, 2009, The letier
also recites "pertinent medical records are enclosed.” Apparently, with the letter, the
commission sent coples of claimant's medical vecords, but not refator's medical records,

{§32} 15, On Qctober 5, 2000, the éommissioﬁ mailed a "medical examination
veferral® letter to psychiatrist John M, Malinky, M.D, The letter fnformed Dz, Malinky
that Iie was scheduled to examine claimant on October 21, 2009, The letier also recites
"pertinent medical records are enclosed” Apparently, with the referral letter, the
commission sent coples of claimant's medical records, but not relator's medical zecords,

{933) 16, On October 7, 2009, at the commisslon's request, claimant was
examined by Dr, Fitz, In bis three-page narrative report, Dy, Fitz opined that claimant
has a "37% impairment to thebody as whole."

]34} 17. On a physieal strength rating form dated October 7, 2009, Dr, Fitz
indicated by his mark "[t]hls Injured Worker is incapable of work."

{135} 18, On October a1, 2009, at the commission's yequest, clalmant was
exdmined by Dr, Malinky, Inhig eight-page fiatrative teport, Dr, Malinly opines;

ASSESSMENT OF SEVERITY IN TERMS OF
FUNCTIONAL LIMITATIONS DUE TO MR, MASON'S
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L.
DEPRESSIVE DISORDER AND POST-TRAUMATIC
S§1§ESS DISORDER, (According to AMA Guides, 5th
Ld)

10

2

80

(Bmphesis si.)

Activities of daily living, including cleaning, shopping,
cooking, paying bills, maintaining his residence, caving
approprigtely for his grooming and hygiene, using
telephone and direstorles,  C(lass 8, moderate
fmpairment, \

Social functioning, his ability to get along with others;
avold altercations, fear of strangers; avoldance of
interpersonal relationships and soclal isolatlon, Class 8,
moderate Impairment,

Concentration, persistence, and pace with respect to
completing tasks in a timely manner and being able to
concentrate and attend to that to which he is doing, Class
3, moderate impairment.

Decompensation in work or work-like settings;
capacity to adapt to stressful ciroumstances including the
ability to meke declsions, attend to obligations, make

gchedules, complete tasks, interact with supervisors and

peers, Class 8, moderate impalrment,

The American Medical Assoclation Guide to Evaluation
Mﬁﬁpﬂmmmhm was wtilized, The
best estimate of the whole person Impalrment based only
on the allowed Depressive Disorder and Post-Traumatle
Stress Digorder Is 30%, B

Complete the enclosed ocoupational activity assessment,
Based solely on the impairment resulting from the dllowsd
mental and behavioral condition in this claim within my
specialty and with no consideration to the injured workers
age, education or work training: This injured worker s
incapable of work,

Tha injured worker would not be able to deal with the
public, This individual would not be able to handle the
stregs of a normal workday or workweek, He would have
diffloulties sustaining and pexsisting at tasks,

12
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_ {436} 19, On October 21, 2009, Dr, Malinky completed a foxm captioned
"Ocenpational Activity Assessment, Mental and Behavioral Examination," On the form,
Dr, Malinky indicated by his mark "[tThis injured worker Is incapable of worl."

{137 20. On November 10, 2009, vélator moved for Jeave to take the depositions
of Drg, Btz and Matinky,

{138} 21, Following a September 17, 2009 hearing, a staff hearing officer ("SHO")
{ssued separate orders denying relator’s motions for leave to depose the doctors, One of
the orders states:

The Employer has requested to depose to Dy, Malinky,
regarding the veport weltten on 10/21/2009,

The Staff Hearing Officer finds that the request ls
unreasonable, because the repotts submitted by the Employer
from Dry, Murphy and Clary were not reasonably available to
be included in'the packet of information gent to Dr, Malinky
prior to hig examination of the Infuted Worker, The lack of
citation to all of the Employer's medical evidencs is.not a basis
to grant the request to depose Dr, Malinky, and any potential
defect can be remadiad by the Emplayer by other means,

The other ovder states:

The Employer haé raquested to depose Dr, Fiiz, regarding the
report written on 10/07/2009.

The Staff Hearlng Officer finds that the request I8
unreasonable because the Employer's evidence from Dr,

Sterle, Murphy and Clary was filed on efther 09/22/2009 or
09/23/2009, and the examination with Dr, Fitz was scheduled :
by leiter mailed 09/23/2000, The lack of inclusion of the
Employer's medical reports in the evidence cited by Dr, Fitz s

not found to be sufficlent veason to grant a deposition of Dr,

Fitz,

Therefore, the request 1$ denied,

{4 39} 22, On February 20, 2010, the commission mailed orders denying relator's
tequests for resonsideration of the SIT0'% orders denylng leave to depose.

000017




No. 11AP~350

4

{40} =3. Relator requested a prahearing conference with the Columbus hearing
administrator, Following a Februaty 4, 2010 conference, the hearing administvator

issued a complance lettar stating:

The medical reports submitted by the Employer, Dr, Clary’s,
9/3/2009 report, Dr, Murphy's 9/8/2009 report and ihe
report of Dy, Sterle, dated 9/8/2009 will be submitted to Dr.
Fltz and Dx, Malinky to obtain an addendum fo their reporis so
that they can opine as to whether or not the Employer's

medical reports changes their orlginal opinifong, After these-

reports are processed and in file, the claim will be forwarded to
docketing to reschedule the hearing on the issue of Injured

Worker's application to be declaved pérmanently and totally .

disabled,

Thank you for your report dated 10/21/2009, The Industyial
Coramlgsion inadvertently omitted two timely filed reports by
Dr, Michael Marphy and Dr, Osear Stetle for your review and
are asking whether or not this changes your original opinion,
If thexit; are any changes, please describe below and if not, state
as such,

In response, Dr, Malinky wrote in his own hand:

T have reviewed the report of Dr, Murphy dated 9/8/2009 and

the report of Dr. Sterle dated 8/31/2009. My opinion ¥emains .

the same asstated in my report of 10/21/2009,

{442} 25, The second letter to Dr, Malinky dated February 4, 2010 states:

Thank you for your zeport dated 10/21/2009, Ths Incustrial

Commission inadvertently omitted the timely filod report by
Dr. Richard Clary for your yeview and ave asking whether or
not this changes your original opinion, If there are any
changes, please deseribe below and If not, state as such,

In xesponse, Dy, Malinky wrote in his own hand:

1 have read Dr, Clary's report dated 9/8/2009, My original
opinion. bas not changed,

{441} 24, Inresponge to the complance letter, the commission mafled two letters,
each dated Febrnary 4, 2010, to Dr, Malinky, One letter statest
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{443) 26. In response to the compliance letter, the commission matlsd one letter
dated February 4, 2010 to Dr, Fitz, The letter states:

Thank you for your report dated 10/7/2009, The Industrial
Commission inadvertently omitted two timely filed reports by
Dr, Oscar Sterle and Dy, Murphy for your review and are
asking whether ot not this changes your original opinion, ¥
there are any changes, please describe below and if not, please
stats as stich, ’

T yesponse, Dr, Ttz wrote in his own hand:

These two reporte were reviewed and do not change the
opinions expressed In my report,

{4 44} 27, Following & March 16, 2010 hearing, an SHO lssued an order awarding
PTD compensation starting September 25, 2007, The SHO's order explains:

Permanent and total disability compensation is awarded from
09/25/2007 for the reason that this is the date of Dr, May's
repoit supporting the award, ,

It is the finding of the Staif Hearing Officer that the Injured
Worker s permanently and totally disabled as the result of the
medieal effects of his allowed physical and psychologieal
Injurles, The Injured Worker has been prevented fiom
returning.to any form of sustained remumepative employment
a8 a consequence of each of these two categories of medical
condition, Such a finding mandates an award of permanent
total disability compensatlon without further consideration of
the "Stephenson” factors, In reaching this concluiion, the
Staff Hearing Officer relles upon the independent medical
examinations and evaluations performed at the divectflon] of
the Industrlal Commission: Willlamn R, Flis, M.D., who
examined with respects to the allowed physical injurles, and
John M, Malinky, Ph.,D,, who examined with xespects 1o the
allowed psychologicsl conditions, In evaluating the erecibility
of these reports, the Staff Hearing Offlcer particularly notes
the 01/28/2008 veport of Dr, Ward, the two yeports of Dr,
May of 09/25/2007 and 09/26/2007, and the 07/07/2009
yeport of Dr. Howard, The Staff Hearing Officer further
partienlarly notes that the Injured Worker has a claim which iy
allowed for a very setious loft hip fracture, and eleo for
psychological conditions, notably post trawmatic stress
disorder, together with sotne physical conditions related to the
allowed hip fracture,
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The Staff Heaving Officer has consldered the prior denial of a
permanent and total application in eatly 2007, the medical
submitted on behalf of the Employer, and the Employer's
arguments with respect to the sufficlency of the evidence
submitted in support of the application, Specifically, the Staff
Heatlng Officer has considered the Employer's argmment that
the Tnjured Waorker suffers from multiple unallowed medical
conditions which have been improperly evaluated by the
medical evidencein support of the appHeation, and has further
considered the Bmployer's arguments with respect to alleged
inconsistency in these reports,

It s plain that the Injured Worker does suffer from medical
conditions over and sbove his allowed injurles, In particlar,
the Injured Worker hag multi-level spondylosis in the lower
back, which ray impact the Tnjured Worler's loss of futiction
in the lower back, when consideration is being properly glven
to his allowed Jumbar strain, In Hght of the fact that the
medical professionals specifically state that they ave
considering only allowed conditions, there iz mo direct
evidencs of any Improper considération of thess unallowed
conditions affecting the same body part,

The Employer further argues that the reports of Drs, Howard
and May impropetly consider the Injured Worker's age,
education, work experience, gnd similar disability factors in
reaching thelr conclusions, Reading the reports in context,
they are plainly stating that the Tnjured Worker has lost the
ability to engage in any form of susiained remunerative
employment, Turther, an error in one of Dr, May's teports
which appenvs to stats he i consldering a right hip fractuve, ia
plainly merely a clerlcal ervor ag thers is no evidence the
Tnjured Worker ever had a right hip fracture, Finally, the
argument that the physieal evidence supports the conclusion
that the mjured Warker could engage, on a physical hasig, in

 part-tine sedentary work is not supported by the veports clted,
This 13 an inference drawn argumentatively, but not stated by
the reports under consideration,

In light of the fact that the independent examinations both '
conclude that the Injuved Worker is unsble to engage-in

sustained remimerative employment, solely as the result of the

allowed conditions, the weight of the evidence strongly

supports the conclusion that the physical and psychologleal

conditions taken together do go, Congequently, an award of

permanent total disability compensation is made
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{45} 28, On May 20, 2010, the three-member commission mafled an order
denying relator's request for reconsideration, '

{§ 46} 29, On Apll 7, 2011, relator, Old Dominion Freight Line, Inec, filed this
mandamus actlon,

Conclusions of Law: '

{47) 1t is the maglstrate's decicion that this eourt isue & wrlt of mandamus, as
more fully explained below, ‘

{548} Ohlo Adm.Code 4121-3-34 provides the commission's rules for the
adjudication of PTD applications,

{149} Ohlo Adm,Code 4121-3-34(C) sets forth the commisslon's rules yegarding

“the processing of PTD applicatlons,

{503 Ohio Adm,Code 4121-3-34(0)(2) provides that the commission shall serve

an acknowledgment letter following the filing of a PTD application:

At the time the application for permanent total disability
compensation 15 flled with the Industrial commission, the
{ndustrial commisslon shall serve a copy of the application
together with coples of supporting documents to the
smployer's representative (if the employer Is represented), or
to the employer (if the employer is not represented) along
with a letter acknowledging the receipt of the permanent
total disability application,

Ohio Adm.Code 4121-5-34(C)(4)(b) provides:

'

The employer shall be provided fourteen days after the date
of the industrial commission acknowledgment letter
provided for in paragraph (C)(2) of this rule to notify the
commigglon ¥ the employer intends to submit medieal
evidence relating to the fssue of permenent total disability
compensation to the commission, Should the employer
make soch wiltten notification the employer shall submit
such medical evidence to the commslssion within sixty days
after the date of the commission ackuowledgment letter
unless relef 1s provided to the employer under paragraph
(O)(4)(d) of this ruls, Should the employer fail to make su ch
written notification within fourteen days after the date of the
commission acknowledgment letter, the employet shall be
provided sixty days after the date of the commission
acknowledgment letter to submit medical evidence relating
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to the issue of permanent total disability compensation to
the commission, but the scheduling of the injured worker for
appropilate medical examinations by physicians selected. by
the commission under paragraph (C}(5)(a)(iti) of this rule
will proceed without delay,

Ohio Adm,Code 4121-3-34(C)(8) provides:

{a) Rollowing the date of filing of the permanent and total
disability application, the claims examiner shall perform the
following activities: ‘

*E R

(i) Copy all documents including medical and hospital
reports pertinent to the ssue of permanent total disability
including relevant evidence provided under division (C}(4) of
thig rule and submit the same to an examining physician to
be selected by the claims examiner,

(i) Schedule  appropriate medical examination(s) by
physician(s) to be selected by the commisslon provided that
the scheduling of sald exams shall not be delayed where the
employer fails to notify the commission within fourteen days
after the date of the commisalon acknowledgment lotter that
it intends to submit medical evidence to the commission
relating to the issue of permenent total disability
compensation,

{451} Here, relator timely notified the commission within the 14-day perlod that it
intended to submit medical evidence relating to the issue of PTD compensation, Then,
relator ttmely submitted its medical evidence within 60 days after the date of the
commigslon's acknowledgment Jetter,

{52} Undev the rules, relator was given the right to have its medical evidence
gubmitied 1o the examining physictans selected by the commission under Chio Adm,Code
4121-3-34(C)(B)(W)CD, . '

{453} Under Ohlo AdmCode 4121-3-84(C)(4)(b), the scheduling of the
commission's medical examinations will proceed "without delay" where the employer falls

10 provide the notlee within the 14-day perlod, However, implicit in the rule is that the

- scheduling of the commission's medical examinations shall be delayed where the
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amployer provides the notice within the 14-day period, Where notlce is given within the
14-dny periad, the employer has 60 days to provide its medical evidence, and the
scheduling of the commission's medical examinations must be delayed to accommodate
the 60-day period, ‘

{4 54) Heve, the commission failed to follow its own rules when it failed to submit
velator's timely “flled medical evidence to lig examining physiclans prlor to thely
examinations. Relator had a clear legal right under the commission's rules to have lts
medical evidence, namely the reports of Dus, Sterle, Clary, and Murphy, suhmitied to
examining physieiang Fitw and Malinky prior to thelr examinations of the claimant,

{155) Here, the commigsion endeavored to remedy fte failure 1o follow its own
rules by sending relator's medical evidence to examining physiciang Fity and Malinky
after they had examined the claimant and issued their reports. Asnoted earlier, Dig, Fits
and Malinky responded to the commission's Febraaty 4, 2010 letters indiceting that thelr
yeviaw of relator's medical evidence did not changs thelr opintons rendered in thelt
veports, However, as relator heve polnts out, even the commission's remedly was not
complete because Dr, Pitz was never sent a copy of Dr, Clary's veport. Rather, Dr, Fitz was
only sent coples of the reports of Dis, Sterle and Murphy. '

{56} The commission's rules do not provide for addendum reports of the
commission's examining physicians when the commisslon fafls to follow its own rules
regarding submisslon of the employer's medieal records to the commission’s examining
Physicians. Thus, the commission fashioned & remedy for this oceasion fn the hope that
the addendum reports would cuve the problem, In the magistrate's view, the addendyr
reports do not cure the problem,

- {4573 We do not know, and cannot ever know, fo what extent the timely recelpt of
pelator's medical evidence by Drs. Fitz and Malinky priox to their respective examinations
would have influenced the medlcal concluslons drawn by those physleians In thelr
reports, We only know that the employer's medical evidence did not echange the medical
conclusions of Dy, Fitz and Malinky when those doctors were agked to reconsider thelr
concluslons after reviewing the employer's medical recoxds,

{458} In the maglsirate's view, the commission's fallure to follow fts own riles was
prejudicial to relator’s vight to challenge claimant's PTD application under the mles. If is
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x&eﬁ—settled that the commission must follow its own rules as written, State ex rel. H.C.F,
Ine, v, Ohio Bur, of Workers' Comp,, 80 Ohlo 8t.3d 642, 647, 1998-Ohic-175.

{959} Accordingly, it is the magistrate's decision that this court lssue a weit of
mandamys ordering the commission to vacate its SHO's order of March 16, 2010
awarding PTD compensation, and to conduct further proceedings regarding the PTD
application after elimination of the reports of Drs, Fiiz and Malinky from further
evidentiary consideration, The commission shall schedule new appropriate medical
examinatlons, and, in so doing, shall submit to the newly selectad physiclans the med:lcal
avidence of the eraployer and the claimant as provided by the commission's rules,

—..8/s Kennel, T
KENNETH W, MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Clv,R, 53(D)(3)(=)(iH) provides that a party shall not assign
as errol’ on appeal the eourt's adoption of any factual finding
or legal conclusion, whether or not specifically designated as
a finding of fact or conclusion of law under Civ.R,
53(D)3)(a)1), unless the party thmely and specifically
objocts to that factual finding or legal conclusion as requived
by Civ.R, 53(D)(3)(D),
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The Industrial Commisslon of Ohio

RECORD OF PROCEEDINGS

Clain Numbers 08~866440 Clatms Heard: 05-806440
LT-AGC-ST-GOV
PCH: 2061181 Robert L, Mason

ROBERT L. MASON
191 S CHESTERFIELD RD
COLUMBUS OH 432091212

Date of Injury:  1/1B/2006 Risk Numbar: 20005302-0

This matter was heard on 02/28/2007, bafora Staff Hearmg offfcer R,
Kitler, pursuant to the provisions of Ohio Revised Gode Section
4121,35(B)(1) am

1C-2 hpp For Compsnsation OF Permanent Total Disehility filed by Injured
Worker on 04/26/2006,
Issue: 1) Permanent Total Disability

Hoticas ware mafled to the injured worker, the employar, thair raspective
representatives and the Administrator of the Bureau of Yorkeps?
Compensation not Jess than 14 days prior to this date, and the following
vera present at the haaring:

APPEARANCE FOR THE INJURED WORKER: Injurnd Worker end Mr, Hafenstsln
APPEARANCE FOR THE EMPLOYER:; Mp, Shaw, Mr. Prassier and ourt Reporter
APPEARANCE FOR THE ADHINISTRATOR: MN/A

It 1s the finding of the $taff Hearing Officer that this claim has heen
ﬁé(]:ﬁwlggi\g?ﬁlf(s HiP FRACTURE; LEFT TRQCHANTERIC FENUR FRACTURE; LEFT FEMORAL

Aftar veviewing alt of the avidenca on fils and considering the tastimony
of the injuped worker and Mp., Pressier, ft is the order of the Staff
Heaﬁng Officer that tho injured worker's application for pormanent and
gotal disebility, filed on 04/26/2006, {is denied,

It {s the finding of the Staff Hearing Off{cer that the injured worken
vetatns the residual physical and intellectual abilities to engage in
sustained vemunerative employment of the sodantary nature,

In finding that the injured vorker {s not pormanently and totally disabled,
the §taff Hearing Officer ralies upon the medical reports of Drs, Rebert
Turner, dated 07/21/2006 and Oscav Sterle, dated 08/23/2006, and the
Vocationa) Assasshent yeport prepaved by MV Selutions, Ine,

The tnjured worker s a 66 year old maja who graduated rrom high school in
1957, The injtred worker has tha ability to vead, write and pevfornm hastc
math. The Tnjured worker did not attend a vocational school for training
but he dess have extensive exparience as truck driver, The {njured worker
tastifiod that he acquived the skill of truek drivieg on the Job,

The vecord raveals that the {njured worker has over 43 ymars experience as
a truck driver, local in town delivary and over tha voad., He worked for
various employers over the years as tiuck driver, Kroger, Soco Gola, and
01d Dominton (employer of record).

The {njured worker sustained this injury on 01/18/2008 when he stzgped on

feo while delivering {tems to a customer, He does not have any other
{ndustrial injury claims,

PTODENY page 1 $p1/sri
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The Industrial Commission of Olto
RECORD OF PROCELEDINGS
Claim Number: 05-806440

The claim was allowed for left hip fractura, l1aft trochanteric Femuy
fracture, and toft femoral neck fracture, The record veveals that the
injured worker had surgery to repair which tnvolved a hip nailing and
{ntramedullary device going all the way to the knee. After the surgavy,
the injured worker had physical therapy and follow up care with Pr. Papp,
his sttending physician and surgeon. He currently uses a cane to ambulate.

08 07/25/2006, Dy, Turner (orthopadist) examined the injured worker of
hehalf of the Industria) Commissfon to determine whether the injured worker
retains the vesidual physical capacity to engage in sustainad remmerative
employment based upon the allowed conditions fn the elaim. Dr. Tuener
opined that basad upon the allowed conditions in the clain that the injured
worker vatains tha vesidual physical capacity to engage in sédantary .
employnant., Dr, Tursar found that the injured worker had a whole parson
{mpairmont of 36 percant with respect to the allowed conditions in this
clatm, He further opined that the fnjured worker retains the residual
physical cepacity Lo sngage in ssdeatary smploymsny,

MV Solutions prepared an vocatfonal assessment on hehalf of tha Employer to
detormine whother the injured worker possess transfapable ov related
employment sk111s based upon the injured worker medical restrictions, work
history, and education.

The vogational consultant opinad, based upen the fnjured workep!s
educatian, work histow. and physical capacity, that ths injurad worker was
not vocationally unemployable, The consultant opinad that the injured
worker gould consider emgloyment including, but not limited to tetephone
sales sol{citor, dispatcher fop motor yehicle, service dispatcher
maintenauce seryice dispatcher, and othep pos{tions i the an’cvy-fovaI
sedantary positions,

Tt {5 the finding of the Staff Hearing Officer that the fajured worker s
not parmanently and totally, disabled based upon the reason set forth in
this order, The in?ured worker has tha abi)ity to raad, write and perform
basgc matte, he vetalns the residual physical capacity to perform sedentary
employmant,

The injured worker has demonstrated that he has the ability to mafntain
smpioyment relationships by baiag employed for 43 years as a truck driver,

The Staff Hoaring Officer finds thet the {ndured worker has the ability to
obtain entry-level euployment a3 a dispatcher of wotor vehicle pool,
sorvice maintonance and some dispatcher jobs that do not vequire constant
standing, S$$aff Hearing Off{car alsc finds that the injured worker could
perform cashiap jobs that only require sitting.

Therefore, the Staff Hearing Officer finds that the Injured worker {§ net
permanently and totplly disabled,

Typed By: srl
Date Typed: 04/06/2007 #, Witler
Date Recejvedt  04/27/2006 Staff Hearing Gfficer

Findings Mailed: 04/12/2007
Bleotronically signed by
R, Miller

The parties and vepresentatfves 1isted below have heen sent this vecord of
proceadings, If you are not an authorized repressntative of either the
injured worker or amployer, please notify the Industrial Commission.

PTNDENY Page 2 srl/srl
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Tho Yndustrlal Comuission of Ohio

RECORD OF PROCEEDINGS

Clainm Numbar: 05~806440

05~806440

Rotert L. Masen

191 § Chesterfield Rd
Columbus OH 43209-1912

Risk Not 200053020

01d Dominfon Fralght Line, Inc

Parker Katrans
500 01d Dominlon Way
Thonasvilia NC 27360-8923

PTODERY

10 No: 1046790
#*R&Danial O, Conpopkd*
501 5 H

. gh 5%
CoTunbus Ot 43216~660%

Page

10 Nop  1649-80
Bastman & Smith Ltd
PO Box 10832

Toledo OH 43693-0032

In Noy 1702-80

Cambdge Integrated Sepvi
PO Bex 2308

Hount Clemens NI 48046-2305

I ot  4000-05

xxapyils - DWRF Seation***
30 W Spring St

Columbus OH 43215-2241

BHC, LAW QIRECTOR

3

Ay Pauat QppoTin] by Replayar
And ervine Pravider

sel/sel
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The Industeiat Commission of Ohio

RECORD OF PROCEEDINGS

Claim Huymber; 08-806440 ' Claims Heard: 95-806440
LT-ACC-SY-COV
PCN; 2093162 Robert L, Mason

ROBERT L, MASOM
191 § CHESTERFIELD RD
COLUMBUS OH 432091912

Bate of Injury:  1/18/2006 Risk Humber: 20005302-0

This ¢Taim has been Ereviously allowed fors HIP FRACTURE; LEFT
TROCHANYERIC FEMUR FRACTURE; LEFT FEMORAL NECK FRACTURE; DEPRESSIVE
DYSORDER; LEFT SHORT LES SYNDROME; LUMBAR STRAIN; POST-TRAUMATIC STRESS

DISORDER,
DISALIOWED: AGGRAVATION OF PRE-EXISTING SLERP APNEA.

This matter was hsard on 12/17/2009 hafore Staff Hearing Officer Roberd
Cromley pursuant to the provistons of R.C, Sections 4121,35(8) and
4128,611(D) on the following:

LETTER ~ f1led by Employer on 11/10/2009,
Issuer 1) Motion To Depose/Interrogatories - DEPOSE WILLIAW R, FITZ, WD

Notices wapa mailed to the Injured Worker, the Empleyer, their raspsctiva
reppesentatives and tha Administrater of the Bureau of Workeps!
comgonsatton not less than fourteen (14) days prior to this date, and the
following were present for the hearingt

APPEARANCE FOR THE INMJURED WORKER: Hs, Rager
APPEARANCE FOR THE EMPLOYER: Hr, Shay
APPEARANGCE FOR THE ADMINISTRATOR: No Appearance

The Enployer has requested to depose Dr, Fitz, vegarding the report written
on 15707/2009,

The Staff Hearing Officer finds that the request is unreassnable because
the Employer's evidence fpom Dy, Sterle, Murphy and Clary was filad on
atther 0972272008 or 09/23/2009, and the examination with Or. Fitz was
scheduled by lotter mailed 09/23/200%, The lack of inclysion of the
Employeris madical neports in the evidence cited by Dy, Fitz {s not found
to be sufficiant reason to grant a deposition of Or, Fitz,

Therefore, the request 3s denfed, The provessing of al) pending fssues is
t0 resume. )

Typed By: Js
Date Typed: 12/17/2009 Robort Cromley

Staff Hearing Officer
Findings Matled: 12/19/2009
Blectronloally sighed by
Robert Cromley

$HO?2 Page 1 J8/ds
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The Industrint Commisslon of Ohle
RECORD OF PROCEEDINGS
Clatm Hunbor:  05-806440

The parties and reprasentatives 19sted beloy have been sent this record of
procsadings, If you are not an authorized representative of one of the
papties, please notify the Industeial Compisston,

05-806440 ID Ho: 10467-90
Robery L. Mason kukGonnor, Evans & Hafonsteln LLP#®
191 § Chasterfield Rd 501 S High St
Columbus O 43209-1912 Cohumbus OH 43215~5601
Risk Noy 20006302-0 I oy 1649-80
01d Oominion Frefght Line, Ine¢ Eastman & Smith Lid
880 01d Dominfon Way 0 BHox 10032
Thomasville NG 27360-8923 Toledo OR 43699-0032
b Noy  1702-80

Cambﬂdqe Integrated Servi
300 ¥ Wilson Bridge Rd Ste 200
Worthington OH 43085-2286

BMC, LAW DTRECTOR

NOTE: INJURED VORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRRSENTATIVES MAY
REVIEW THEIR ACTIVE CLATHS IRFORMATION THROUGH THE INDUSTRIAL COMAISSION WEB
$ITE AT mm_._ohio.tc_&m ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK
1.0.0.0. AND FOLLOW TRE INSTRUGTIONS FOR OBTAINING A PASSWORD. ONGE YU HAVE
ORTAINEQ A PASSHORD, YOU SHOULD BE ABLE YO ACCESS YOUR ACTIVE CLALN(S),

SHo2 Page 2 Js/is

As Bqud Oppariunity Hrployer
and Savviau Provider
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Tho Industrial Commisston of Qhto
RECORD OF PROCEEDINGS

claim Humbor: 05-806440 Clains Heard: 05806440
LTACG=$I-COV
PCN: 2093061 Robert L, Mason

ROBERT L, MASGN
191 § CHESTERFIELD RD
COLUMBUS OH 432091912

Date of Injury:  1/18/2008 Risk Nunher: 20005302-0

This claim has besa Rrevious'ly allowed Yor: HIP FRACTURE; LEFT
(ROCHANTERIC FEMUR FRACTURE; LEFT FEMORAL NECK FRACTURE; DEPRESSIVE
g%gggggg; LEFT SHORT LEQ SYNDROME; LUMBAR STRAIN; POST-TRAUMATIC STRESS
DIS.‘\Ll.GWéD: AGERAVATION OF PRE-EXISTING SLEEP APNEA,

This matter was heard on 12/17/2009 before Staff }iearing 0fficeyr
Robert Cromley pursuant to the Eravi sjons of Ohto Revised Code Sactions
4121,36(B) and 4123,611(B) on the followings

LETTER  filed hy Employer on 11/10/2009,
Issua: 1) Motion Yo Depose/Interrogatories ~ DEPOSE JOAN M, MALINKY, PHD

Notices were mailed to the Injurad Worker, the Employer, their vespective
representatives and the Administrator of the Buresu of Yorkers'
Compansation not less than feurtash (14) days prior to this date, and the
following were present for the hearing:

APPEARANCE FOR YHE TMJURED WORKER: Ms. Rager
APPEARANCE FOR THE EMPLOYER: Mp, Shaw
APPEARANCE FOR THE ADMINISTRAYOR: No Appearance

The Employer has vequested to depose to Dr, Malinky, regarding the report
written on 10/21/2009, '

The Staff Heaping Officer finds that the request is unreasonable, because
the reports submitted by the Fmployer fyom Drs. Murphy and Clary wers not
reasonably available to be included in the packet of Information sent to
Ok, Malinky prior to his examination of the Injurad Worker, The lack of
citation to 817 of the Employer's medical svidencs 1s not a basis to grant
the roquest to depose Op, Malinky, and any potentfal defect can be rapedied
by the Employar by other means,

Therefore, the request {s denied, The procassing of a1l pending {5suas 1s
to resune,

Yyped By: oh
Date Typed: 12/17/2008 Robert Gromley

Staff Hearing Officer
Findings Mailed: 12/19/2009

Eleotrontoally slgnad b
Robert Cromley v

SHo2 Page 1 eh/eh
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Thoe Indusirial Commission of Qltly
RECORD OF PROCEEDINGS
¢laim Numbey: 05-806440

The parties and representatives 11sted below hava been ‘sent this pecord of
proceedings. If you ave not an suthorized vepresentative of one of the
parties, please notify tho Industrial Commission,

05-806440 1) No: 10467-90

Robert L, Hason **kCannor, Evans & Hafenstein LLP#*
191 § Chestarfiold Rd 501 § High St

Columbys O 43209-1912 Columbus GH 43215-5601

Risk Mor 20005302-0 10 Ho: 1643-80

01d Dominton Freight Line, Inc Eastman & Smith Ltd

500 01d Deminton Wey PG Box 18

Thomasvi1le NC 27360-8923 Tolado O 43699-0032

10 No: 1702-80

Canhpidge Integrated Sepvi
300 ¥ Wilson Bridge Rd Ste 200
Worthington OF 43085-2286

8WG, LAY DIRECTOR

NOTE: INJUREQ WORKERS, FMPLOYERS, ANO YHEIR AUYHORIZED REPRESENTATIVES MAY

REVIEW THEIR ACTIVE CLATHS TNFORMATION YHROUGH THE INDUSTRIAL COMMISSION WEB
SITE A corm, ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK
1.¢,0.N, AND FOLLOY THE INSTRUCTIONS FOR OBTAINING A PASSHORD, ONCE YQU' HAVE
ORTATNED A PASSWORD, YOU SHOULD DBE ABLE TO ACCESS YOUR ACTIVE CLAIK(S),

$Ho2 Paga 2 sh/eh

a0 Hqesl Opportunlty Peployer
and garviea Previdep

000031




The Tndustriaf Conunlssion of Ohde

RECORD OF PROCEEDINGS

Claim Number: 05-806440 Claims Heards (8-806440
~ACC-SI~COV
PCN: 2002051 Robart L, Mason

ROBERT L. MASON
181 § CHESTERFIELD RD
COLUNBYS OH 43209~1912

Date of Injury:  1/18/2006 Risk Numbar: 20005302-0

This claim has heen pveviousl{ allowed fory HIP FRACTURE; LEFT
TROCHANTERIC FEMUR FRACTURE: LEFT FEMORAL NEGK FRAGTURE; DEPRESSIVE
ggggggg; LEFT SHORT LEQ SYNUROME; LUMBAR STRAIN; POST~TRAUNATIC STRESS
DISALLOM!:III: AGGRAVATION OF PRE-EXISTING SLEEP APNEA,

This matter was heard on 03/16/2010 before Staff Hearing Officer David R,
Packer pursuant to tha provisions of R.C. Sections 4121,35(B) and
4123,511(D) on the follawingt

162 App For Compensation Of Permanent Tota) Disability filed by Injured
Worker on 07/22/2003 .
Issyetr 1) Permanent Total sta\bﬂfty

Notfces were mailed to the Injured Worker, the Employar, their respectiva
reprasentatives and the Adninistrator of the Bupeau of Workers! ’
COm?ensation not Tess thap fourtean (14) days prior to this date, and the
following wers prasant for the hearing:

APPEARMNCE FOR THE INJURED WORKER: Rager, Court Reporter, Mr. & Hrs.
Mason, Kinmet

APPEARMNCE FOR THE EMPLOYER: Shaw, Pressler

APPEARANCE FOR THE ADMINISTRATOR: No Appsaranca

INTERLOGUTORY ADVISEMENY ORDER

The Tnjured Workar's Applicatfon for Parmanent and Total Disability
Gompansation s taken under advisement hecause the matter requires further
study and consideration.

The Self-Insuping Employer {s hereby ordered to comply with the above
findings.,

This ordep s interlocutory in natvre and not subject to appeal pursvant to
tha Qhio Adn.Code 4121-3-09,

Typed By: ked

Date Typed: 03/16/2010 Bayid R, Packer
Staff Hearing Officer
Findings Matteds 03/19/2010

SHOADY Page 1 _ ked/ked
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The Industrial Conmission of Oliio
RECORD OF PROCEEDINGS

tlatm Humber: 05-806440

Electronically sipied b
David R, Pm))!,cer Y

The parties and representatives 1isted balow have been sent this vocerd of
procesdings, If yob are ot an authorized representative of one of the
parties, please notify the Industrial Comnission,

05-8064%0 10 Not 10467-90

Rohert L. Hason *RaCopnot, Evans & Hafenstotn LLP¥*
191 § Chesterfield Rd 601 $ High St

Columbus OH 43203-1812 Golumbus OH 43215-6601

fisk Not 20005302-0 10 Nov  1649-80

01d Dominfon Freight Line, Inc Fastman & Smivh Ltd

500 07d Domtnion Way PG Box 10032

Thomasyilte HC 273608928 Toledo OH 43699-0032

ID No; 21798580

Cambrida;e Integrated Services
300 W Wilson Bridgs Rd
Horthington OH 43086~8279

D No: 400068

SARBYC » DURF Section®¥
30 W Spring St

Colunbus OH 432182264

BHC, LAY DIRECTOR

NOTE: [INJURED WORKERS, EMPLOYERS, AMD THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLATMS INFORMATION THROUGH YHE INDUSTRIAL COMHISSION WER
SITE AT mﬁigbiojc.cgm. ONCE ON THE HOME PAGE OF THE WES SITE, PLEASE GLICK
1.0,0.N, AND FOLLOW THE IHSTRUCTIONS FOR OBTAINENG A PASSWOR. ONCE YOU HAVE
OATAIRED A PASSWORD, YOU SHOULD OE ABLE TO AGCESS YOUR ACTIVE CLAIH(S),

SHOADY fage 2 kad kel

#n Kol Uppurtunsly Eeployes
and aovvlon pravidar
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The Yndustrinl Cemmisston of Ohio

RECORD OF PROCEEDINGS

Cladm Number:  05-806440 Claims Heard: ¢5-506440
LY-ACC~ST~GOV
PONt 2092051 Robert {.. Mason

ROBERT L. MASON
193 § CHESTERFIELD RD
COLUMBUS OH 432091912

Date of Injury:  1/18/2008 Risk Humbar: 20005302-0

This matter was heard on 03/16/2010, before Staff Hearipg Officer David R,
Packer, pursusnt to the provisions of R,C. 4121.35(8)(1) on:

102 App For Compensation Of Permanent Total Dsabitity fited by Injured
Workar on 07/22/2008,
Issues 1) Permanant Total Disability

Notices wape mailed to the Injured Worker, the Employar, thair respective
reprosentativas and the Adeinisteator of the Buraau of Workers!
Compensation not less than fourteen (14) days prior to this date, and the
following wers presant at the hearingt

APPEARANCE FOR THE INJURED WORKER: Rager, C%Irt gaporter, Mr, Mason and
ouse, Kimme

APPEARANCE FOR THE EMPLOYER: Shaw, Pi’:asslar

APPEARANGE FOR THE ADHINISTRATOR: No Appearance

Tt {5 the finding of the Staff Hearing Officor that this claim has been
allowed fory HIP FRACTURE§ LEFT TROCHANTERYC FEMUR FRACTURE; LEFT FEMORAL
NECK FRACTURE; DEPRESSIVE DISORDER; LEFT SHORT LEG SYNDROME; LUMBAR STRAIN;
POST-TRAUNATIC STRESS DISORDER,

DISALLUWED: AGGRAVATION OF PRE-EXISTING SLEEP APNEA,

After full consideration of the issue 1t Ts the order of the Staff Hearing
Dfficey that the Injured Worker's IC-2 Appiication for Permanent Total
Disability Compensation 1§ granted, Permanant total disability
compensation ts awarded from 09/25/2007 (less any compensation that
prayiously may heve been awardad over the sane pariad?, and 1o continue
without suspension usless future facts or clrcumstances should warrant the
;tgpp;ggaogsgzg award, Such payments ave to be made Tn accordance with

Permanent and total disability compensation §s awarded from 08/28/2007 for
the reason that this is the date of Or, May's report supporting the award.

It s the Finding of the Staff Hearing Officer that the Injuped Worker is
Kemanent]y and totally disabled as the result of the medical sffects of

{5 allowed physical and psychologieal Injuries, The Injured Worker has
baomr prevented from roturning o &ny form of sustained remimerative
employment as a consequence of each of these two catagories of nedical
condition, Such a finding mandates an award of permanent total dissbilit
compensation without further consideration of the "Stephenson” factors, In
veaching this conclusion, the Staff Hear{ng Offfcer velies upon the
independent medical examinations and evaluations performed ab the direct of
the Industrial Commissions ¥il}iam R, Fitz, N.D,, who oxamined with
yespocts to the alloved physical injures, and dohn B, Malinky, Ph.B., who
exaitned with vespects to the allowed psychological conditions. 1In
evalyating the aredihility of thase reports, the Staff Hearing offiger
paptfcularly notes the 03/20/2008 veport of fi, Ward, the two vreparts of

PTRARANT page 1 kd/kd

000034




‘The Tndustelal Commission of Olio
RECORD QOF PROCEEDINGS
Clafm Number: 0§~806440

Dr. May of 09/25/2007 ang 09/26/2007, and the 07/07/2009 veport of

Or, Hoyard, The Staff Haarln? Offfcer further particularly notes that the
Injured Workes has a claim which {s allowed for a very serious 1eft hip
fracture, and also for psychological conditions, notably post iraumatic
strasy d%sorder. together with some physfeal conditions related to the
allowed hip fracturs.

The Staff Hearing Officer has considered the prier denial of a parmanent
and total applicetion in aarly 2007, the madical submitted on hshalf of the
Employer, and the Employspfs srguments with pespect to tho sufficiency of
the svidence submitted n support of the applfcstion, Specificslly, the
Staff Hearing Officer has considered the Empioyer's arqument that the
Injured Workar suffers from aultiple unallowsd medical conditions which
have boen improperly evaluated by tha medical evidence {n support of the
application, and has further considerad the Fmployer's arguments with
respect to alleged fnconsistency in these veports,

1% is plain that the Injured Worker doss suffer from medical conditvfons
over and above his allowad {njuries, In particular, the Injured Worker has
nuiti~Tevel spondylosts in the lower back, which may fmpact the Injured
Workar's 1oss of function in the lower back, when consideration fs belng
proparly given to his allowad Tumbap strain. In 1ight of the Tact that the
nadical professionals specifically state that thay are considering only
altowad conditions, there [$ no direct evidenca of any improper
consideration of these unallowed conditions affecting the same bady part,

The Employer further argues that the roports of Ors, Howard and May
{mproparly consider the Yajured Worker's age, education, 'work experience,
and siniler disa.bﬂitﬂ factors in reaching thefr conctusions, Reading the
paports th contaxt, thay are plainly stating that tha Injured Worker has
Jost the ability to angdge {n any form of sustained vemunerative
empyoysient, Fuvther, an error in one of Or, May's veports which ap)]aears to
state he {s considering a right hi? fracture, {s plainly merely a clerical
eptor as there is no evidence the Injured Worker ever had a right hip
fracture, Finally, the argument that the physical avidence supports the
conclusion that the Injured Worker could sngage, on a physical pasis, 1n
part-tine sedentary work is not supported by the repords cited, This is an
1nfm;gncet?raw: argumentatively, btk not stated by the reperts under
consideration,

In 1ight of tha fact that the independent examinations both conclude that
the Tnjured Workev {s unable to ungage in sustained remunerative
cmploynent, 5olely as the vesult of the allowed cohditions, the welght of
the ayidance strongly supports the conciusion that the physical and
psychological conditions taken togsther de so, Consequently, an award of
permanent total disabiiity compensation 1s made,

Typed By: kd

Date Typed: 03/26/2010 Dav{d R, Packer

Date Raceived:  07/22/2009 Staff Hearing Officer
Findings Mailed: 03/31/2010
Rleotronioally signed by
David R, Pagker

The parties and representatives 1istad below have been sent this record of
procesdings, If you are net an tuthordzed yeprasentative of one of the
parties, please notify the Industrial Commisston.

PTUGRANT Page 2 kd/kd
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‘The Indusirial Contimission of Ohle
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tlainm Number: 06-806440

05-806440 10 Not 10467-90

Robert L, Mason ***c:)nnor, Evans & Hafonstaln LLP**
191 § Chesterfisld Rd 501 $

Colymbus OH 43209-1912 columbw OH 43215-5601

fisk No: 20005302-¢ 10 Noi: 1649-80

0%d Dominton Frolqht Line, Ine Eastman & Smith Lid

590 01d Dominion Way PO Boy

Thomasyille N ?7360"8923 Toledo OH 43658-0032

I Noy 217986-80

Cambridge Integr‘ated Serv!cus
360 W Wilson Bpi 38
Worthington OH 43086-2279

1D Hoy  4000+05

KSXBYC « DYRF Soat{onk**
30 W Spring St

cowmbus 43216~2264

B¥C, LAW DIRECTOR

NOTE: IMJURED WORKERS, EMPLOYERS, AND JHEIR AUTHORIZED AERRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAINS INFORHATION THROUGH THE INDUSTRIAL COMMISSION WEB
- SITE THE HOME PAGE OF THE WES SITE, PLEASE GLICK

OBTMNED A PASSWORD. YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIN(S).

M._hl_i___lll ONCE O
1.6, 0. FOLLOM THE INSTRUCTIO&S FOR OBTAINING A PASSWORD. ONCE YOU HAVE

PTOGRANY , Page 3 kd/kd

M Bgual dppastunity Bxployes
M9 Butviae Froviaar
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Ohip Yadnstrial Compmission
RECORD OT PROCEEDINGS
clpim Romboxy 062808440 Claime Heaxdr 05-B06440

g - ARG L COV
PONt  210110% Robart L, Hason

FINDINGS MAILED]
ROBERT 1, MASON
191 8 CHEBTERPYRID RO
COnuMBLE OR 63209'-1912 MY 20 20'0
i JNDUSYW&%MJGSION ‘ I
pate ofF Ynjusyr  4/30/2006 Risk Nuwder: 20005303-0 |
Raquost For Resonsldexation £iled by Rmplaysr on 04/16/2019, '
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4121-3-34 Permanent total disability.

(A} Purpose

The purpose of this rule is to ensure that applications for compensation for permanent total disability
are processed and adjudicated in a fair and timely manner. This rule applies to the adjudication of all
applications for compensation for permanent and total disability filed on or after the effective date of
this rule, ’

(B) Definitions

The following definitlons shall apply to the adjudication of all applications for permanent and total
disability:

(1) “Permanent total disability” means the inabllity to perform sustained remunerative employment
due to the allowed conditions In the claim,

The purpose of permanent and total disability benefits is to compensate an Injured worker for
impairment of earning capacity.

The term “permanent” as applied to disability under the workers’ compensation law does not mean
that such disabllity must necessarlly continue for the life of the injured worker but that it will, within
reasonable probability, continue for an indefinite perlod of time without any present indication of
recovery therefrom,

(2) Classification of physical demands of work:

{a) “Sedentary work” means exerting up to ten pounds of force occasionally (occasfonally: actlvity or
condition exists up to one-third of the time) and/or a negligible amount of force frequently (frequently:
activity or condition exIsts from one-third to two-thirds of the time) to lift, carry, push, pull, or
otherwise move objects. Sedentary work involves sitting most of the time, but may involve walking or
standing for brief periods of time. Jobs are sedentary if walking and standing are required only
occaslonally and all other sedentary criteria are met,

(b) “Light work” means exerting up to twenty pounds of force occasionally, andfor up to ten pounds of
force frequently, and/or a negligible amount of force constantly (constantly: activity or condition exists
two-thirds or more of the time) to move objects, Physical demand may be only a negligible amount, a
job should be rated light work: (1) when it requires walking or standing to a significant degree; or {2)
when It requires sitting most of the time but entails pushing and/or pulling or arm or leg controls;
and/or (3) when the job requires working at a production rate pace entailing the constant pushing
and/or pulling of materials even though the weight of those materlals is negligible.

(c) *Medlum work” means exerting twenty to fifty pounds of force occaslonally, and/or ten to twenty-
flve pounds of force frequently, and/or greater than negligible up to ten pounds of force constantly to
move objects, Physical demand requirements are in excess of those for light work.

(d) “Heavy work” means exerting fifty to one hundred pounds of force occasionally, and/or twenty to
fifty pounds of force frequently and/or ten to twenty pounds of force constantly to move objects.
Physical demand requirements are in excess of those for medium work.
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(e) “Very heavy work” means exerting in excess of one hundred pounds of force occasionally, and/or in
excess of fifty pounds of force frequently, and/or in excess of twenty pounds of force constantly to
move objects. Physical demand requirements are In excess of those for heavy work,

(3) Vocational factors:

(a) “Age” shall be determined at time of the adjudication of the application for permanent and total
disability. In general, age refers to one's chronological age and the extent to which one’s age affects
the ability to adapt to a new work situation and to do work in competition with others,

(b) “Education” is primarily used to mean formal schooling or other tralning which contributes to the
ability to meet vocational requirements. The numerical grade level may not represent one’s actual
educational abilities. If there is no other evidence to contradict it, the numerical grade level will be
used to determine educatlonal abllitles.

(i) “Dliteracy” is the inability to read or write. An injured worker Is considered llliterate If the injured
worker can not read or write a simple message, such as instructlons or an inventory list, even though
the person can sign his or her name.

(it) “Marginal education” means sixth grade level or less. An injured worker will have ability in
reasoning, arithmetic, and language skills which are needed to do simple unskilled types of work,
Generally, formal schooling at sixth grade level or less is marginal education,

(i) “Limited education” means seventh grade level through eleventh grade level. Limited education
means ability in reasoning, arithmetic and language skills but not enough to allow an injured worker
with these educational qualifications to do most of the more complex job dutles needed in semi-skilled
or skilled jobs. Generally, seventh grade through eleventh grade formal education Is limited education.

(iv) “High school education or above” means twelfth grade level or above, The G.E.D. Is equivalent to
high school education, High school education or above means abllity in reasoning, arithmetic, and
language skills acquired through formal schooling at twelfth grade education or above. Generally an
individual with these educational abilities can perform semi-skilled through skilied work,

(c) “Work experience”

(1) “Unskilled work” is work which needs little or no judgment to do simple dutles that can be learned
on the job In a short period of time. The job may or may not require considerable strength. Jobs are
unskilled if the primary work duties are handling, feeding, and off bearing (placing or removing
materials from machines which are automatic or operated by others), or machine tending and a person
can usually learn to do the job in thirty days and little specific vocational preparation and judgment are
needed,

(i) “Semi-skilled work” is work which needs some skills but does not require doing the more complex
work dutles. Semi-skilled jobs may require close attention to watching machine processes or
inspecting, testing, or otherwise looking for Irregularities or tending or guarding equipment, property,
materlal, or persons agalnst loss, damage, or injury and other types of activities which are simllarly
Jess complex than skilled work but more complex than unskliiled work. A job may be classlified as semi-
skilled where coordination and dexterity are necessary, as when hands or feet must be moved quickly
in a repetitive task.

http://codés.ohio.gov/oac/4 121-3-34 10/15/2012
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(i) “Skilled work” is work which requires qualifications in which a person uses judgment or involves
dealing with people, factors or figures or substantial ideas at a high level of complexity. Skilled work
may require qualifications in which a person uses judgment to determine the machine and manual
operations to be performed In order to obtain the proper form, quallty, or quantity to be produced.
Skilled worlk may require laying out work, estimating quality, determine the suitability and needed
quantities of materials, making precise measurements, reading blue prints or other specifications, or
making necessary computations or mechanical adjustments or control or regulate the work,

(iv) “Transferability of skills” are skills which can be used In other work activities, Transferability will
depend upon the similarity of occupational work activities that have been performed by the Injured
worker, Skills which an Individual has obtained through working at past relevant work may qualify
individuals for some other type of employment,

(v) “Previous work experience” is to include the injured worker's usual occupation, other past
occupations, and the skills and abllities acquired through past employment which demonstrate the type
of work the injured worker may be able to perform. Evidence may show that an injured worker has the
training or past work experience which enables the Injured worker to engage In sustalned
remunerative employment in another occupation, The relevance and transferability of previous work
skills are to be addressed by the adjudicator.

(4) “Residual functional capacity” means the maximum degree to which the injured worker has the
capacity for sustained performance of the physical-mental requirements of jobs as these relate to the
allowed conditions In the claim(s).

(5) “Maximum medical improvement” Is a treatment plateau (static or well-stabilized) at which no
fundamental functional or physiological change can be expected within reasonable medical probability
in splte of continuing medical or rehabilitative procedures. An injured worker may need supportive
treatment to maintain this level of function.

(C) Processing of applications for permanent total disabllity

The following procedures shall apply to applications for permanent total disabllity that are filed on or
after the effective date of this rule.

(1) Each application for permanent total disabiiity shall be accompanled by medical evidence from a
physiclan, or a psychologist or a psychiatric specialist in a claim that has been allowed for a psychiatric
or psychological condition, that supports an application for permanent and total disability
compensation, The medical examination upon which the report is based must be performed within
twenty-four months prior to the date of filing of the application for permanent and total disability
compensation., The medical evidence used to support an application for permanent total disability
compensation Is to provide an opinion that addresses the injured worker's physical and/or mental
limitations resulting from the allowed conditions in the claim(s}. Medical evidence which provides an
opinion addressing such limitations, but which also contains a conclusion as to whether an Injured
worker is permanently and totally disabled, may be considered by a hearing officer. A vocational
expert's opinion, by itself, Is Insufficlent to support an application for permanent total disabllity
compensation. If the application for permanent total disability is filed without the required medical
evidence, It shall be dismissed without hearing.

(2) At the time the application for permanent total disability compensation is filed with the Industrial
commission, the industrial commission shall serve a copy of the application together with coples of
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supporting documents to the employer’s representative (if the employer is represented), or to the
employer (if the employer is not represented) along with a letter acknowledging the receipt of the
permanent total disability application.

(3) A claims examiner shall initially review the application for permanent and total disability.

(a) If it is determined there Is a written agreement to award permanent total disability compensation
entered into between the Injured worker, the employer, and the administrator in claims Involving state
fund employers, the application shall be adjudicated, and an order Issued, without a hearing.

(b) If it is determined that the Injured worker Is requesting a finding of permanent total disability
compensation under division (C) of section 4123.58 of the Revised Code (statutory permanent and
total disability), the application shall be adjudicated in accordance with paragraph (E) of this rule.

(c) If a motion requesting recognition of additional conditions Is filed on or prior to the date of filing for
permanent total disability compensation, such motion(s) shall be processed prior to the processing of
the application for permanent total disabllity compensation. However, if a motion for recognition of an
additional condltion is filed subsequent to the date of filing of the application of permanent total
disability, the motions shall be processed subsequent to the determination of the application for
permanent total disability compensation.

(4)

(2) The Injured worker shall ensure that copies of medical records, Information, and reports that the
injured worker Intends to Introduce and rely on that are relevant to the adjudication of the application
for permanent total disabllity compensation from physicians who treated or consulted the injured
worker that may or may not have been previously filed in the workers’ compensation claim files, are
contained within the file at the time of filing an application for permanent total disabllity.

(b) The employer shall be provided fourteen days after the date of the Industrial commission
acknowledgment letter provided for in paragraph (C)(2) of this ruie to notify the commission If the
employer Intends to submit medical evidence relating to the issue of permanent total disability
compensation to the commission, Should the employer make such written notlfication the employer
shall submit such medical evidence to the commission within sixty days after the date of the
commission acknowledgment letter unless relief is provided to the employer under paragraph (C)(4)(d)
of this rule. Should the employer fall to make such written notification within fourteen days after the
date of the commission acknowledgment letter, the employer shall be provided sixty days after the
date of the commission acknowledgement letter to submit medical evidence relating to the issue of
permanent total disability compensation to the commission, but the scheduling of the Injured worker
for appropriate medical examinations by physicians selected by the commisslon under paragraph (C)
(5)(a)(ii) of this ruie will proceed without delay. '

(c) If the injured worker or the employer has made a good falth effort to obtaln medical evidence
described In paragraph (C)(4)(a) or (C)(4)(b) of this rule and has been unable to obtain such evidence,
the Injured worker or the employer may request that the hearing administrator issue a subpoena to
obtain such evidence. Prior to the issuance of a subpoena, the hearing administrator shall review the
evidence submitted by the injured worker or the employer that demonstrates the good faith effort to
obtain medical evidence. Should a subpoena be Issued, it shall be served by the party requesting the
issuance of a subpoena. :

http://codes.ohio.gov/oac/4121-3-34 10/15/2012
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(d) Upon the request of either the injured worker or the employer and upon good cause shown, the
hearing administrator may provide an extenslon of time, to obtain the medical evidence described in
paragraphs (C){4)(a) and (C)(4)(b) of this rule. Thereafter, no further medical evidence will be
admissible other than additional medical evidence approved by a hearing adminlistrator that Is found to
be newly discovered medical evidence that is relevant to the Issue of permanent total disability and
which, by due diligence, could not have been obtained under paragraph (C)(4){a) or (C)(4)(b) of this
rule,

(5)

(a) Following the date of filing of the permanent and total disability application, the claims examiner
shall perform the foliowlng activities:

(1) Obtain all the claim files identified by the Injured worker on the permanent total disability
application and any additional claim files Involving the same body part(s) as those claims Identified on
the permanent total disability application.

(i) Copy all relevant documents as deemed pertinent by the commission including evidence provided
under paragraphs (C)(1) and (C)(4) of this rule and submit the same to an examining physician to be
selected by the claims examiner.

(iil) Schedule appropriate medical examination(s) by physiclan(s) to be selected by the commisslon
provided that the scheduling of sald exams shall not be delayed where the employer falls to notify the
commission within fourteen days after the date of the commisslon acknowledgment letter that it
intends to submit medical evidence to the commission relating to the issue of permanent total

disabllity compensation,

(iv) Prepare a statement of facts. A copy of the statement of facts shall be malled to the parties and
thelr representatives by the commission.

(6)

(a) After the reports of the commission medical examinations have been recelved, the hearing
administrator may refer the claim to an adjudicator to consider the Issuance of a tentative order,

without a hearing.

(i) Within fourteen days of the receipt of the tentative order adjudicating the merlits of an application
for compensation for permanent and total disability, a party may file a written objection to the order.
Unless the party notifies the commission in writing of the objection to the tentative order within
fourteen days after the date of receipt of notice of the findings of the tentative order, the tentative
order shall become flnal.

(i) In the event a party makes written notification to the Industrtal commission of an objection within
fourteen days of the date of the recelpt of the notice of findings of the tentative order, the application
for compensation for permanent and total disability shall be set for hearing and adjudicated on its
merits,

(b) If the hearing administrator determines that the case should not be referred for consideration of
issuance of a tentative order by an adjudicator, the hearing administrator shall notify the parties to the
claim that a party has fourteen days from the date that coples of reports of the commission medical
exarminations are submitted to the partles within which to make written notification to the commission

http://codes.ohio.gov/oac/4121-3-34 10/15/2012
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of a party’s intent to submit additional vocational information to the commission that Is relevant to the
adjudication of the application for permanent total disabllity compensation.

(i) Unless a party notifies the commission within the aforementioned fourteen-day perlod of the party’'s
intent to submit additional vocational Information to the commission, a party will be deemed to have
waived its ability to submit additional vocational Information to the commission that is relevant to the
adjudication of the application for permanent total disability.

(i) Should a party provide timely notification to the commission of its Intent to submit additional
vocational information, the additional vocational information shall be submitted to the commission
within forty-five days from the date the copies of the reports of commission medical examinations are
submitted to the parties. Upon expiration of the forty-five day period no further vocational information
will be accepted without prior approval from the hearing administrator.

(7) If the employer or the injured worker request, for good cause shown, that a pre-hearing
conference be scheduled, a pre-hearing conference shall be set. The request for a pre-hearing
conference shall Include the Identification of the issues that the requesting party desires to be
considered at the pre-hearing conference. The hearing administrator may also schedule a pre-hearing
conference when deemed necessary on any matter concerning the processing of an appiication for
permanent and total disability, Including but not limited to, motions that are filed subsequent to the
filing of the application for permanent and total disability.

Notice of a pre-hearing conference is to be provided to the parties and thelr representatives no less
than fourteen days prior to the pre-hearing conference. The pre-hearing conference may be by
telephone conference call, or in-person at the discretion of the hearing administrator and Is to be

conducted by a hearing administrator.

The failure of a party to request a pre-hearing conference or to raise an issue at a pre-hearing
conference held under paragraph (C)(8) of this rule, does not act to waive any assertion, argument, or
defense that may be raised at a hearing held under paragraphs (D) and (E) of this rule.

(8) Should a pre-hearing conference be held, the hearing administrator is not limited to the
consideration of the issues set forth in paragraphs (C)(8)(a) to (C){8)(1) of this rule, but may also
address any other matter concerning the processing of an application for permanent total disability. At
a pre-hearing conference the parties should be prepared to discuss the following Issues:

{(a) Evidence of retirement issues.

(b) Evidence of refusal to work or evidence of refusal or failure to respond to written job offers of
sustained remunerative employment.

(c) Evidence of job description.

(d) Evidence of rehabilitation efforts.

(e) Exchange of accurate medical history, including surgical history.
(f) Agreement as to allowed condition(s) in the claim.

(g) Scheduling of additional medical examlnatkons, If necessary.

http://codes.ohio.gov/oac/4121-3-34 10/15/2012
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(h) Ensure that deposition requests that have been granted pursuant to industrial commission rules
are completed and transcripts submitted.

(1) Settlement status.

(9) At the concluslon of the pre-hearing conference, a-date for hearing before a staff hearing officer
shall be scheduled no earlier than fourteen days subsequent to the date of a pre-hearing conference,
After the pre-hearing conference, unless authorized by the hearing administrator, no additional
evidence on the Issue of permanent and total disability shall be submitted to the claim file. If the
parties attempt to submit additional avidence on the Issue of permanent and total disability, the
evidence wiil not be admissible on the adjudication of permanent total disability compensation.

(10) The time frames established herein in paragraph (C) of this rule can be walved by mutual
agreement of the parties by motion to a hearing administrator, except where otherwise specified,

(11) The applicant may dismiss the application for permanent and total disabllity any time up to the
determination of the hearing on the merits of the application. Should a party dismiss an application
prior to its adjudication, the commission’s medical evidence obtained will be valid twenty-four months
from the date of dismissal.

(D) Guidelines for adjudication of applications for permanent total disability The following guldelines
shall be followed by the adjudicator In the sequential evaluation of applications for permanent total
disabllity compensation:

(1)

(a) If the adjudicator finds that the injured worker meets the definition of statutory permanent and
total disability pursuant to division (C) of section 4123.58 of the Revised Code, due to the loss or loss
of use of both hands or both arms, or both feet or both legs, or both eyes, or any two thereof, the
injured worker shall be found permanently and totally disabled, and a tentative order shall be Issued.

Should an objection be filed from a tentative order, a hearing shall be scheduled. (Reference
paragraph (E) of this rule).

(b) If, after hearing, the adjudicator finds that the injured worker is engaged In sustained
remunerative employment, the injured worker's application for permanent and total disability shall be
denied, unless an injured worker qualifies for an award under division (C) of section 4123.58 of the
Revised Code,

(c) If, after hearing, the adjudicator finds that the Injured worker is medically able to return to the
former posltion of employment, the Injured worker shall be found not to be permanently and totally
disabled,

(d) If, after hearing, the adjudicator finds that the Injured worker voluntarily removed himself from the
work force, the Injured worker shall be found not to be permanently and totally disabled. If evidence of
voluntary removal or retirement Is brought into issue, the adjudicator shall consider evidence that is
submitted of the injured worker’s medical condition at or near the time of removal/retirement.

() Tf, after hearling, the adjudicator finds that the injured worker Is offered and refuses and/or falils to
accept a bona fide offer of sustained remunerative employment that is made prior to the pre-hearing
conference described in paragraph (C)(9) of this rule where there is a written job offer detailing the
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specific physical/mental requirements and duties of the job that are within the physical/mental
capabilities of the injured worker, the injured worker shall be found not to be permanently and totally
disabled. ’

(f) If, after hearing, the adjudicator finds that the Injured worker’s allowed medical condition(s) Is
temporary and has not reached maximum medical improvement, the injured worker shall be found not
to be permanently and totally disabled because the condition remains temporary. In claims involving
state fund employers, the clalm shall be referred to the administrator to consider the issuance of an
order on the question of entitlement to temporary total disabllity compensation, In claims involving self
-insured employers, the self-insured employer shall be notified to consider the question of the injured
worker’s entitlement to temporary total disability compensation.

(g) If, after hearing, the adjudicator determines that there Is appropriate evidence which indicates the
injured worker's age is the scle cause or primary obstacle which serves as & significant impediment to
reemployment, permanent total disabllity compensation shall be denied. However, a declslon based
upon age must always [nvolve a case-by-case analysis. The injured worker's age should also be
considered in conjunction with other relevant and appropriate aspects of the mnjured worker’s
“nonmedical profile.

(h) If, after hearing, the adjudicator finds that the allowed condition(s) Is the proximate cause of the
injured worker’s inability to perform sustained remunerative employment, the adjudicator is to proceed
in the sequential evaluation of the application for permanent and total disability compensation in
accordance with the provisions of paragraph (D) of this rule. However, should the adjudicator finds
that non-allowed conditions are the proximate cause of the injured worker’s inability to perform
sustained remunerative employment, the injured worker shall be found not to be permanently and
totally disabled.

() If, after hearing, the adjudicator finds that injured worker's Inability to perform sustained
remunerative employment is the result of a pre-existing condition(s) allowed by aggravation, the
adjudicator is to continue in the sequential evaluation of the application for permanent total disability
compensation in accordance with the provisions of paragraph (D) of this rule. However, should the
adjudicator find that the non-allowed pre-existing condition(s) are the proximate cause of the injured
worker’s inability to perform sustained remunerative employment, the injured worker shall be found
not to be permanently and totally disabled.

(2)

(a) If, after hearing, the adjudicator finds that the medical impairment resulfing from the allowed
condition(s) In the claim(s) prohibits the injured worker’s return to the former position of employment
as well as prohibits the Injured worker from performing any sustained remunerative employment, the
injured worker shall be found to be permanently and totally disabled, without reference to the
vocational factors listed In paragraph (B)(3) of this rule.

(b) If, after hearing, the adjudicator finds that the injured worker, based on the medical Impairment
resulting from the allowed conditions is unable to return to the former position of employment but may
be able to engage in sustained remunerative employment, the non-medical factors shall be considered
by the adjudicator.

The non-medical factors that are to be reviewed are the injured worker’s age, education, work record,
and all other factors, such as physical, psychological, and soclologlical, that are contained within the
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record that might be important to the determination as to whether the injured worker may return to
the job market by using past employment skills or those skills which may be reasonably developed.
(Vocational factors are defined in paragraph (B) of this rule).

(c) If, after hearing and review of relevant vocational evidence and non-medical disabllity factors, as
described in paragraph (D)(2)(b) of this rule the adjudicator finds that the injured worker can return to
sustained remunerative employment by using past employment skills or those skills which may be
reasonably developed through retraining or through rehabllitation, the injured worker shall be found
not to be permanently and totally disabled.

(3) Factors considered in the adjudication of all applications for permanent and total disability:

(a) The burden of proof shall be on the injured worker to establish a case of permanent and total
disability. The burden of proof Is by preponderance of the evidence. The Injured worker must establish
that the disability is permanent and that the Inability to work is causally related to the allowed
conditions.

(b) In adjudicating an application for permanent and total disability, the adjudicator must determine
that the disability is permanent, the inability to work is due to the allowed conditions in the clalm, and
the injured worker is not capable of sustalned remunerative employment.

(c) The industrial commission has the exclusive authority to determine disputed facts, the welght of
the evidence, and credibility.

(d) All medical evidence of impairment shall be based on objective findings reasonably demonstrable
and medical reports that are submitted shall be In conformity with the industrial commission medical
examination manual,

(e) If the adjudicator concludes from evidence that there Is no proximate causal relationship between
the industrial injury and the inability to work, the order shall clearly explain the reasoning and basis for
the decision.

(f) The adjudicator shall not consider the injured worker's percentage of permanent partial impairment
as the sole basis for adjudicating an application for permanent and total disabllity.

(g) The adjudlcator is to review all relevant factors In the record that may affect the injured worker's
ability to work.

(h) The adjudicator shall prepare orders on a case by case basis which are fact specific and which
contain the reasens explaining the decislon. The orders must specifically state what evidence has been
relfed upon In reaching the concluslon and explain the basis for the decision. In orders that are issued
under paragraphs (D)(2)(b) and (D)(2){(c) of this rule the adjudicator Is to specifically list the non-
medical disability factors within the order and state how such factors Interact with the medical
impairment resulting from the allowed Injuries in the claim In reaching the decision,

() In claims in which a psychiatric condition has been allowed and the injured worker retalns the
physical abillty to engage In some sustained remunerative employment, the adjudicator shall consider
whether the allowed psychiatric condition in combination with the allowed physical condition prevents
the injured worker from engaging in sustained remunerative empioyment.

(E) Statutory permanent total disability
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Division {C) of section 4123,58 of the Revised Code provides that the loss or loss of use of both hands
or both arms, or both feet or both legs, or both eyes, or any twe thereof, constitutes total and
permanent disabillty,

(1) In all claims where the evidence on file clearly demonstrates actual physical loss, or the permanent
and total loss of use occurring at the time of injury secondary to a traumatic spinal cord injury or head
Injury, of both hands or both arms, or both feet or both legs, or both eyes, or any two thereof, the
claim shall be referred to be reviewed by a staff hearing officer of the commission, Subsequent to
review, the staff hearing officer shail, without hearing, enter a tentative order finding the injured
worker to be entitled to compensation for permanent and total disability under division (C) of section
4123.58 of the Revised Code. If an objection is made, the claim shall be scheduled for hearing.

(a) Within thirty days of the receipt of the tentative order adjudicating the merits of an application for
compensation for permanent and total disability, a party may file a written objection to the order.,
Unless the party notifles the Industrial commission in writing of the objection to the tentative ‘order
within thirty days after the date of receipt of notice of the findings of the tentative order, the tentative
order shall become final,

(b) In the event a party makes written notification to the industrial commission of an objection within
thirty days of the date of the recelpt of the notice of findings of the tentative order, the application for
compensation for permanent and total disability shall be set for hearing and adjudicated on its merits.

(2) In all other cases filed under division (C) of section 4123.58 of the Revised Code, If the staff
hearing officer finds that the injured worker meets the definition of statutory permanent and total
disability pursuant to division (C) of sectfon 4123.58 of the Revised Code, due to the loss of use of
both hands or both arms, or both feet or both legs, or both eyes, or any two thereof, the staff hearing
officer, without a hearing, is to issue a tentative order finding the injured worker to be permanently
and totally disabled under division (C) of section 4123.58 of the Revised Code. An objection to the
tentative order may be made pursuant to paragraphs (E)(1){(a) and (E)(1)(b) of this rule.

Effective: 06/01/2008

R.C. 119.032 review dates: 02/11/2008 and 02/01/2012
Promulgated Under: ;m;

Statutory Authority: 4121.30, 4123.58, 4121.32

Rule Amplifies: 4121.35, 4123.36

Prior Effective Dates: 6/1/95, 9/15/95, 1/1/97, 4/1/04
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(A) Purpose

Permanent total disability,

The purpose of this rule is to ensure that applications for compensation for
permanent total disability are processed and adjudicated in a fair and timely
manner. This rule applies to the adjudication of all applications for compensation
for permanent and total disability filed on or after the effeciive date of this rule.

(B) Definitions

The following definitions shall apply to the adjudication of all applications for
permanent and total disability:

(1) "Permanent total disability" means the inability to perform sustained
remunerative employment due to the allowed conditions in the claim.

The purpose of permanent and total disability benefits is to compensate &
eleimant an injured worker for impairment of earning capacity.

The term "permanent” as applied to disability under the workers'
compensation law does not mean that such disability must necessarily
continue for the life of the elaiseant injured worker but that it will, within
reasonable probability, continue for an indefinite period of time without any
present indication of recovery therefrom.

(2) Classification of physical demands of work:

(a) "Sedentary work" means exerting up to ten pounds of force occasionally

(occasionally: activity or condition exists up to one-third of the time)
and/or a negligible amount of force frequently (frequently: activity or
condition exists from one-third to two-thirds of the time) to lift, carry,
push, pull, or otherwise move objects. Sedentary work involves sitting
most of the time, but may involve walking or standing for brief periods
of time, Jobs are sedentary if walking and standing are required only
occasionally and all other sedentary criteria are met.

(b) "Light work" means exerting up to twenty pounds of force occasionally,

and/or up to ten pounds of force frequently, and/or a negligible amount
of force constantly (constantly: activity or condition exists two-thirds ot
more of the time) to move objects. Physical demand may be only a
negligible amount, a job should be rated light work: (1) when it requires
walking or standing to a significant degree; or (2) when it requires
sitting most of the time but entails pushing and/or pulling or arm or leg
controls; and/or (3) when the job requires working at a production rate

{ siploshant: rulp.xst 2.3, authoring tool: 11 2.6 Ape 9, 5003, idv: 29, p: 10578, pa: 8718, ra: J5155, o2 12979)) print dvde: DT/28/2083 09:03 PM
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pace entailing the constant pushing and/or pulling of materials even
though the weight of those materials is negligible.

(¢) "Medium work" means exerting twenty fo fifty pounds of force
occasionally, and/or ten to twenty-five pounds of force frequently,
and/or greater than negligible up to ten pounds of force constantly to
move objects, Physical demand requirements are in excess of those for
light work,

(d) "Heavy work" means exerting fifty to one hundred pounds of force
occasionally, and/or twenty to fifty pounds of force frequently and/or
ten to twenty pounds of force constantly to move objects. Physical
demand requirements are in excess of those for medium work.

(e) "Very heavy work" means exerting in excess of one hundred pounds of
force occasionally, and/or in excess of fifty pounds of force frequently,
and/or in excess of twenty pounds of force constantly to move objects.
Physical demand requirements are in excess of those for heavy work,

(3) Vocational factors:

(a) "Age" shall be determined at time of the adjudication of the application
for permanent and total disability. In general, age refers to one's
chronological age and the extent to which one's age affects the ability to
adapt to a new work situation and to do work in competition with
others.

(b) "Education" is primarily used to mean formal schooling or other training
which contributes to the ability to meet vocational requirements. The
numerical grade level may not represent one's actual educational
abilities. If there is no other evidence to contradict it, the numerical
grade level will be used to determine educational abilities.
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(i) "Illiteracy" is the inability to read or write. A—elsiment An injured
warker is considered illiterate if the elaimant injured worker can
not read or write a simple message, such as instructions or an
inventory list, even though the person can sign his or her name.

(ii) "Marginal education" means sixth grade level or less. A—eleimant
An injured worker will have ability in reasoning, arithmetic, and
language skills which are needed to do simple unskilled types of
work. Generally, formal schooling at sixth grade level or less is
marginal education,

(iii) "Limited education" means seventh grade level through eleventh
grade level. Limifed education means ability in reasoning,
arithmetic and language skills but not enough to allow a-elaimant
an injured worker with these educational qualifications to do most
of the more complex job duties needed in semi-skilled or skilled
jobs. Generally, seventh grade through eleventh grade formal
education is limited education.

(iv) "High school education or above" means twelfth grade level or
above. The G.ED. is equivalent to high school education. High
school education or above means ability in reasoning, arithmetic,
and language skills acquired through formal schooling at twelfth
grade education or above, Generally an individual with these
educational abilities can perform semi-skilled through skilled
work.

{c) "Work experience™:

(i) "Unskilled work" is work which needs little or no judgment to do
simple duties that can be learned on the job in a short period of
time, The job may or may not require considerable strength. Jobs
are unskilied if the primary work duties are handling, feeding, and
off beating (placing or removing materials from machines which
are automatic ot operated by others), or machine tending and a
person can usually learn to do the job in thirty days and little
specific vocational preparation and judgment are needed,

(ii) "Semi-skilled work" is work which needs some skills but does not
require doing the more complex work duties, Semi-skilled jobs
may require close attention to watching machine processes or
inspecting, testing, or otherwise looking for irregularities or
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tending or guarding equipment, property, material, or persons
against loss, damage, or injury and other types of activities which
are similarly less complex than skilled work but more complex
than unskilled work. A job may be classified as semi-skilled
where coordination and dexterity are necessary, as when hands or
feet must be moved quickly in a repetitive task,

(iii) "Skilled work" is work which requires qualifications in which a
person uses judgment or involves dealing with people, factors or
figures or substantial ideas at a high level of complexity. Skilled
work may require qualifications in which a person uses judgment
to determine the machine and manual operations to be performed
in order to obtain the proper form, quality, or quaniity to be
produced. Skilled work may require laying out work, estimating
quality, determine the suitability and needed quantities of
materials, making precise measurements, reading blue prints or
other specifications, or making necessaty computations ot
mechanical adjustments or control or regulate the work,

(iv) "Transferability of skills" are skills which can be used in other
work activities. Transferability will depend upon the similarity of
occupational work activities that have been petformed by the
elaimant injured worker, Skills which an individual has obtained
through working at past relevant work may qualify individuals for
some other type of employment.

(v) "Previous work experience” is to include the eleiment's injured
worker's usual occupation, other past occupations, and the skills
and abilities acquired through past employment which
demonstrate the type of work the eleimant injured worker may be
able to perform. Evidence may show that a—eleimant gn injured
worker has the training or past work experience which enables the
elaiment injured worker to engage in sustained remunerative
employment in another occupation. The relevance and
transferability of previous work skills are to be addressed by the
adjudicator.

(4) "Residual functional capacity” means the maximum degree to which the
oleimant injured worker has the capacity for sustained petrformance of the
physical-mental requirements of jobs as these relate to the allowed conditions
in the claim(s).

(5) "Maximum medical improvement is a ftreatment plateau (static or
well-stabilized) at which no fundamental functional or physiological change
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can be expected within reasonable medical probability in spite of continuing
medical or rehabilitative procedures. A-elaimant An injured worker may need
supportive treatment to maintain this level of function,

(C) Processing of applications for permanent total disability

The following procedures shall apply to applications for permanent total disability
that are filed on or after the effective date of this rule.

(1) Each application for permanent total disability shall be accompanied by medical
evidence from a physician, or a psychologist or a psychiatric specialist in a
claim that has been allowed for a psychiatric or psychological condition, that
supports an application for permanent and total disability compensation, The
medical examination upon which the report is based must be performed
within fifteen twenty-four months priot to the date of filing of the application
for permanent and total disability compensation. The medical evidence used
to support an application for permanent total disability compensation is to
provide an opinion that addresses the elai la—inabili

injure rker's physi
allowed conditions in the claim(s).
inion addressing such limitation:
which also contains a conclusion as to whether an injured worker is
permanently and totally disabled, may be considered by a hearing officer, A
vocational expert's opinion, by itself, is insufficient to support an application
for permanent total disability compensation, If the application for permanent
total disability is filed without the required medical evidence, it shall be
dismissed without hearing.

mental 1imim’ iogs resulting from the
. hich ;

(2) At the time the application for permanent total disability compensation is filed
with the industrial commission, the industrial commission shall serve a copy
of the application together with copies of supporting documents to the
employer's representative (if the employer is represented), or to the employer

- (if the employer is not represented) along with a letter acknowledging the
receipt of the permanent total disability application.

(3) A claims examiner shall initially review the application for permanent and total
disability.
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4)

(a) If it is determined there is a written agreement to award permanent total

disability compensation entered into between the eleimant injured

worker, aed the employer, and the administrator in claims involving
state fund employers, the application mey shall be adjudicated, and an
order issued, without a hearing.

(b) If it is determined that the elaimant injured worker is requesting a finding

of permanent total disability compensation under division (C) of section
4123.58 of the Revised Code (statutory permanent and total disability),
the application shall be adjudicated in accordance with paragraph (E) of
this rule.

(c) If a motion requesting recognition of additional conditions er-ether-motion

is filed on or prior to the date of filing for permanent total disability
compensation, such motion(s) shall be processed prior to the processing
of the application for permanent total disability compensation.
However, if a motion for recognition of an additional condition ex-ether
smotions-are ig filed subsequent to the date of filing of the application of
permanent total disability, the motions shall be processed subsequent to
the determination of the application for permanent total disability
compensation.

(a) The elaimant injured worker shall ensure that copies of medical records,

information, and reports that the eleiment injured worker intends to
introduce and rely on that are relevant to the adjudication of the
application for permanent total disability compensation from physicians
who treated or consulted the eleimant injyred worker within five years
from date of filing of the application for permanent total disability
compensation, that may or may not have been previously filed in the
workers' compensation claim files, are contained within the file at the
time of filing an application for permanent total disability.

(b) The employer shall be provided sixty fourteen days after the date of the

industrial commission acknowledgment letter provided for in paragraph
(C)(2) of this rule to : ; i i i
sermaneni-total-gisabilit-compensation—to-the-eom FRSSEON nog’iy_ the
commission if the employer intends to submit medical evidence relating
to -the issue of permanent total disability compensation to the
commission, Should the employer make such written notification the

employer shall submit such medical evidence to the ¢commission within
sixty_days after the date of the comumission acknowledgment letter
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®)

unless relief is provided to the emplover under paragraph (CY}4)d) of
this rule. Should the employer fail to make such written notification

ithin fourteen s after the of the commission acknowledgment
letter, the emplo hall be provided sixty days_after the date of the
commission acknowl ment_letter mit medical eviden
relating to the issue of permanent total disability compensation to the

commission, but the ‘scheduling of injur orker for ropriate

medical examinations by physicians selected by the commission under

aragraph (C)(5)(iil) of this rule will proce ithout del

(c) If the elaiment injured worker or the employer has made a good faith

effort to obtain medical reeerds gvidence described in paragraph By
{C)Y(4)(a) or B) (CY4)(b) of this rule and has been unable to obtain
such reeerds gvidence, the elaimmant injured worker or the employer
may request that the hearing administrator issue a subpoena to obtain
such reeerds gvidence. Prior to the issuance of a subpoena, the hearing
administrator shall review the evidence submitted by the eleimant

. injured worker or the employer that demonstrates the good faith effort

to obtain medical reeerds evidence. Should a subpoena be issued, it
shall be served by the party requesting the issuance of a subpoena,

(d) Upon the request of either the elaiment injured worker or the employer

and upon good cause shown, the hearing administrator may provide an

extension of time, not-te—exeeed—thirty-days; to obtain the reeerds
medical evidence described in paragraphs @83 (Q)(4)(@) and B
(CY(4)Xb) of thlS rule Thereafter no further medlcal ev1dence will be

admissible withe a-hesring-adm - other than
itional edlcal V1d nee e hearin adm:mstr tor that i

found to be newly discovered medlcal evidenc t is rel

issue of permanent total disabili ich. by due diligence. could

not have been obtained under paragraph (C)X4)(a) or (C)(4)b) of this
rule, but said medical evidence shall not be submitted for the purpose of
rebuital of a medical opinion submitted on the issue of permanent total
disability,

(a) During—the—sixty—days—following Following the date of filing of the

permanent and total disability application, the claims examiner shall
petform the following activities:

(i) Obtain all the claim files identified by the elsiment |
on the permanent total disability application and any additional
claim files involving the same body part(s) as those claims
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identified on the permanent total disability application.

(ii) Copy all pestinent documents including medical and hospital reports
pertinent to the issue of permanent and total disability including
relevant evidence provided under division (C)(4)_of this rule and
submit the same to an examining physician to be selected by the
claims examiner,

(iii) Schedule appropriate medical examination(s) by physician(s) to be
selected by the industrial commission provided that the
cheduling of said exams shall not be dela here the employer
failg to notify the commigsion within fourteen days after the date

hat it intends fo submi

(iv) Prepare a statement of facts. A _copy of the statement of facts shall
be mailed to the parties i i €

commission,

(6

(a) After the reports of the commission medical examinations have been
received, the hearing administrator may refer the claim to an
adjudicator to consider the issuance of a tentative order, without a
hearing.

(i) Within #histy fourteen days of the receipt of the tentative order
adjudicating the merits of an application for compensation for
permanent and total disability, a party may file a written objection
to the order. Unless the party notifies the industriat commission in
writing of the objection to the tentative order within #hirty
fourteen days after the date of receipt of notice of the findings of
the tentative order, the tentative order shall become final,

(i) In the event a party makes written notification to the industrial
commission of an objection within thirty fourteen days of the date
of the receipt of the notice of findings of the tentative order, the
application for compensation for permanent and total disability
shall be set for hearing and adjudicated on its merits.

(b) If the hearing administrator determines that the case should not be referred
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for consideration of issuance of a tentative order by an adjudicator, the
hearing administrator shall i i thi

O—x 00 e

expert-to-be-selected-by-the-industrial-eommission: notify the parties to

the claim that a party hag fourteen days from the date that copies of

reports of the commission medical examinations_are submitted to the
ies within which to make written notificati igsi

's i ubmit additional vocational information to the

commission that is relevant to the adjudication of the application for
permanent fotal disability compensation,

2 party notifies the commission within the aforementioned
fourteen-day period of the patty's intent to_submit additional
vocational information to the commigsion il

to have waived its ability to submit additional vocational
information to the commission that is relevant to the adjudication

of the application for permanent total disability,

rovide timely notification

intent to submit additional vocational information, the additional

yocational information shall be submitted to_the commission

ithin forty-five days from the date the copies of the reports o
commission tmedical examinations are submitted to the parties,
Upon expiration of the forty-five day period no further vocational

information will be accepted without prior roval from

hearing administrator,

(7) If the employer or the eleimant injured worker request, for good cause shown,

that a pre-hearing conference be scheduled,

the-hesring-administrator g pre-hearing conference shall be set. The request
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(8)

for a pre-hearing conference shall include the identification of the issues that
the requesting party desires he_congidered at the pre-hearing conference,
The hearing administratot may also schedule a pre-hearing conference when
deemed necessary on any matter concerning the processing of an application
for permanent and total disability, including but not limited to, motions that
are filed subsequent to the filing of the application for permanent and total
disability. :

otice of the

a pre-hearing conference is to be provided to
the parties and their representatives no less than fourteen days prior to the
pre-hearing conference. The pre-hearing conference may be by telephone
conference call, or in-person at the discretion of the hearing administrator and
is to be conducted by a hearing administrator,

Should a pre-hearing conference be held, the hearing_administrator is not
he | i :

limited to the consideration
through (CY8)(1) of this rule, but may also _address any_other matter
concerning_the processing of an application for permanent total disability,
Should At a pre-hearing conference be-held; the parties should be prepared to
discuss the following issues:

(a) Evidence of retirement issues.

(b) Evidence of refusal to work or evidence of refusal or failure to respond to
written job offers of sustained remunerative employment.

(¢) Evidence of job description.

(d) Evidence of rehabilitation efforts.

(e) Exchange of accurate medical history, including surgical history.
(f) Agreement as to allowed condition(s) in the claim.

(g) Scheduling of additional medical examinations, if necessary.

(h) Ensure that deposition requests that have been granted pursuant to
industrial commission rules are completed and transcripts submitted.

(i) Settlement status,
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(9) At the conclusion of the pre-hearing conference, a date for hearing before a staff
hearing officer witt shall be scheduled that-will-be no earlier than fourteen
days subsequent to the date of a pre-hearing conference, After the pre-hearing
conference, unless authorized by the hearing administrator, no additional
evidence on the issue of permanent and total disability shall be submitted to
the claim file. If the partics attempt to submit additional evidence on the issue
of permanent and total disability, the evidence will not be admissible on the
adjudication of permanent total disability compensation.

(10) The time frames established herein in paragraph (C) of this rule can be waived
by mutual agreement of the parties by motion to a hearing administrator,
except where otherwise specified.

(11) The applicant may dismiss the application for permanent and total disability
any time up to the determination of the hearing on the merits of the
application. Should a party dismiss an application prior to its adjudication, the
commission's medical evidence obtained will be valid fifteen months from
the date of dismissal.

(D) Guidelines for adjudication of applications for permanent total disability

The following guidelines shall be followed by the adjudicator in the sequential
evaluation of applications for permanent total disability compensation:

6y

(a) If the adjudicator finds that the eleiment injured worker meets the
definition of statutory permanent and total disability pursuant to
division (C) of section 4123.58 of the Revised Code, due to the loss or
loss of use of both hands ot both arms, or both feet or both legs, or both
eyes, or any two thereof, the elaiment injured worker shall be found
permanently and totally disabled, and a tentative order shall be issued.

Should an objection be filed from a tentative order, a hearing shall be
scheduled. (Reference paragraph (E) of this rule).

(b) If, after hearing, the adjudicator finds that the eleimest injured is
engaged in sustained remunerative employment, the elaimant's injured
worker's application for permanent and total disability shall be denied,
unless e—etaimant an injured worker qualifies for an award under
division (C) of section 4123.58 of the Revised Code.
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(c) If, after hearing, the adjudicator finds that the elaiment injured worker is
medically able to return to the former position of employment, the
elaiment injured worker shall be found not to be permanently and
totally disabled.

(d) If, after hearing, the adjudicator finds that the eleiment injured worker
voluntarily removed himself from the work force, the elatmest injured
worker shall be found not to be permanently and totally disabled, If
evidence of voluntary removal or retirement is brought into issue, the
adjudicator shall consider evidence that is submitted of the elaimants
injured _worker's medical condition at or near the time of
removal/retirement,

(e) If, after hearing, the adjudicator finds that the cleiment injured worker is
offered and refuses and/or fails to accept a bona fide offer of sustained
remunerative employment that is made prior to the pre-hearing
conference described in paragraph (C)(9) of this rule where there is a
written job offer detailing the specific physical/mental requirements and
duties of the job that are within the physical/mental capabilities of the
elaimant injured worker, the etetment injured worker shall be found not
to be permanently and totally disabled.

(f) If, after hearing, the adjudicator finds that the eleiment's injured worker's
allowed medical condition(s) is temporary and has not reached
maximum medical improvement, the elaiment injured worker shall be
found not to be permanently and totally disabled because the condition
remains temporary. In claims involving state fund employers, the claim
shall be referred to the administrator to consider the issuance of an
order on the question of entitlement to temporary total disability
compensation, In claims involving self-insured employers, the
self-insured employer shall be notified to consider the question of the
elaimants injured worker's entitlement to temporary total disability
compensation,

(g) If, after hearing, the adjudicator determines that there is appropriate
evidence which indicates the elaiment's injured worker's adveneced age
is the sole cause or primary obstacle which serves as a significant
impediment to reemployment, permanent total disability compensation
shall be denied. However, a decision based upon age must always
involve a case-by-case analysis. The claiment's injured worker's age
should also be considered in conjunction with other relevant and
appropriate aspects of the claiment's injured worket's nonmedical

profile.
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(h) If, after hearing, the adjudicator finds that the allowed condition(s) is the

proximate cause of the eleimant's injured worker's inability to perform
sustained remunerative employment, the adjudicator is to proceed in the
sequential evaluation of the application for permanent and total
disability compensation in accordance with the provisions of paragraph
(D) of this rule, However, should the adjudicator finds that non-allowed
conditions are the proximate cause of the claimentls injured worker's
inability to perform sustained remunerative employment, the eleimant
injured worker shall be found not to be permanently and totally
disabled,

(i) If, after hearing, the adjudicator finds that eleimants injured worker's

inability to perform sustained remunerative employment is the result of
a pre-existing condition(s) allowed by aggravation, the adjudicator is to
continue in the sequential evaluation of the application for permanent
total disability compensation in accordance with the provisions of
paragraph (D) of this rule. However, should the adjudicator find that the
non-allowed pre-existing condition(s) are the proximate cause of the
élaiment's injured worker's inability to perform sustained remunerative
employment, the elsiment injured worker shall be found not to be

_ permanently and totally disabled,

(a) If, after hearing, the adjudicator finds that the medical impairment

resulting from the allowed condition(s) in the claim(s) prohibits the
eleimant's injured worker's return to his the former position of
employment as well as prohibits the elaimant injured worker from
performing any sustained remunerative employment, the elaiment
injured worker shall be found to be permanently and totally disabled,
without reference to the vocational factors listed in paragraph (B)(3) of
this rule.

(b) If, after hearing, the adjudicator finds that the elatmant injured worker,

based on the medical impairment resulting from the allowed conditions
is unable to return to the former position of employment but may be
able to engage in sustained remunerative employment, the non-medical
factors need shall be considered by the adjudicator.

The non-medical factors that are to be reviewed are the elaimant's
injured worker's age, education, work record, and all other factors, such
as physical, psychological, and sociological, that are contained within
the record that might be important to the determination as to whether
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the eleimmant injured worker may return to the job market by using past
employment skills or those skills which may be reasonably developed.
(Vocational factors are defined in paragraph (B) of this rule).

(¢) If, after hearing and review of relevant vocational evidence and
non-medical disability factors, as described in paragraph (D)(2)(b) of
this rule the adjudicator finds that the eledmest injured worker can
refurn  to sustained remunerative employment by using past
employment skills or those skills which may be reasonably developed
through retraining or through rehabilitation, the elaisent injured worker
shall be found not to be permanently and totally disabled,

(3) Factors considered in the adjudication of all applications for permanent and
total disability:

(a) The burden of proof shall be on the eleimeant injured worker to establish a
case of permanent and total disability, The burden of proof is by
preponderance of the evidence. The elaiment injured worker must
establish that the disability is permanent and that the inability to work is
causally related to the allowed conditions.

(b) In adjudicating an application for permanent and total disability, the
adjudicator must determine that the disability is permanent, the inability
to work is due to the allowed conditions in the claim, and the elsimsant
injured worker is not capable of sustained remunerative employment.

{¢) The industrial commission has the exclusive authority to determine
disputed facts, the weight of the evidence, and credibility.

(d) All medical evidence of impairment shall be based on objective findings
reasonably demonstrable and medical reports that are submitted shall be
in conformity with the industrial commission medical examination
manual.,

(e) If the adjudicator concludes from evidence that there is no proximate
causal relationship between the industrial m}ury and the inability to
work, the order shall clearly explain the reasoning and basis for the
decision,

(f) The adjudicator shall not consider the elsiment's injured worker's
percentage of permanent partial impairment as the sole basis for
adjudicating an application for permanent and total disability.
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(g) The adjudicator is to review all relevant factors in the record that may
affect the elaimant's injured worker's ability to work.

(h) The adjudicator shall prepare orders on a case by case basis which are fact
specific and which contain the reasons explaining the decision. The
orders must specifically state what evidence has been relied upon in
reaching the conclusion and explain the basis for the decision, In orders
that are issued under paragraphs (D)(2)(b) and (D)(2)(c) of this rule the
adjudicator is to specifically list the non-medical disability factors
within the order and state how such factors interact with the medical
impairment resulting from the allowed injuries in the claim in reaching
the decision.

() In claims in which a psychiatric condition has been allowed and the
injured worker retaing the physical abili n in som in
remunerative_ employment, the adjudicator shall consider whethet the
allowed psychiatric condition in combination with the allowed physical
condition prevents the injured worker from engaging in sustained

remunerative employment.

(E) Statutory permanent total disability

Division (C) of section 4123.58 of the Revised Code provides that the loss or loss
of use of both hands or both arms, or both feet or both legs, or both eyes, or any
two thereof, constitutes total and permanent disability.

(1) In all claims where the evidence on file clearly demonstrates actual physical
loss, or the permanent and total loss of use occurring at the time of injury
secondary to a traumatic spinal cord injury or head injury, of both hands or
both arms, or both feet or both legs, or both eyes, or any two thereof, the
claim shall be referred to be reviewed by a staff hearing officer of the
commission. Subsequent to review, the staff hearing officer shall, without
hearing, enter a tentative order finding the elaiment injured worket to be
entitled to compensation for permanent and total disability under division (C)
of section 4123.58 of the Revised Code. If an objection is made, the claim
shall be scheduled for hearing.

(a) Within thirty days of the receipt of the tentative order adjudicating the
merits of an application for compensation for permanent and total
disability, a party may file a written objection to the order. Unless the
party notifies the industrial commission in writing of the objection to
the tentative order within thirty days after the date of receipt of notice
of the findings of the tentative order, the tentative order shall become
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final,

(o) In the event a party makes written notification to the industrial
commission of an objection within thirty days of the date of the receipt
of the notice of findings of the tentative order, the application for
compensation for permanent and total disability shall be set for hearing
and adjudicated on its merits,

(2) In all other cases filed under division (C) of section 4123.58 of the Revised
Code, if the staff hearing officer finds that the elaiment injured worker meets
the definition of statutory permanent and total disability pursuant to division
(C) of section 4123.58 of the Revised Code, due to the loss of use of both
hands or both arms, or both feet or both legs, or both eyes, or any two thereof,
the staff hearing officer, without a hearing, is to issue a tentative order finding
the eleimesnt injured worker to be permanently and totally disabled under
division (C) of section 4123.58 of the Revised Code. An objection to the
tentative order may be made pursuant to paragraphs (E)(1)(a) and (B)(1)(b) of
this rule.
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