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STATEMENT OF THE FACTS

Appellee Robert L. Mason ("Mason") sustained an injury within the course of and arising

out of his employment with Appellant Old Dominion Freight Line, Inc. ("Old Dominion") on

January 18, 2005 when he slipped on ice and fell to the ground, landing on his left hip.

(Supplement, hereinafter "Supp.," 1). Mason filed an application for workers' compensation

benefits, which was assigned Bureau of Workers' Compensation ("Bureau") Claim No. 05-

806440. Mason's workers' compensation claim is currently allowed for the following

conditions: (1) hip fracture; (2) left intertrochanteric femur fracture; (3) left femoral neck

fracture; (4) depressive disorder; (5) left short leg syndrome; (6) lumbar sprain; and (7) post-

traumatic stress disorder. (Supp. 477) (Appendix, hereinafter "App." 34). His claim has been

specifically disallowed for the condition of "aggravation of pre-existing sleep apnea." (Supp.

477) (App. 34). The orders allowing the claim for the condition of "post traumatic stress

disorder" and disallowing the claim for the condition of "aggravation of pre-existing sleep

apnea" were appealed into the Franklin County Court of Common Pleas by Old Dominion and

Mason, respectively. (Supp. 507-511, 512-516). The two court appeals (Franklin County

Common Pleas Case No. 10CVD07-10944 and Case No. 10CVD08-11263) have been stayed per

order of the Franklin County Court of Common Pleas due to the status of Mason's health.

(Supp. 517-519).

Mason filed two applications for permanent and total disability ("PTD") compensation.

His first application was filed on April 26, 2006. (Supp. 21-29). After a hearing held on

February 28, 2007, a staff hearing officer denied Mason's application for PTD compensation.

(Supp. 65-67) (App. 25-27). The staff hearing officer found that "the injured worker retains the
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residual physical and intellectual abilities to engage in sustained remunerative employment of the

sedentary nature." Id.

Mason filed his second application for PTD compensation on July 22, 2009. (Supp. 359-

366). The evidence Mason attached in support of his second application included the reports of

Drs. May, Ward, and Howard. (See Supp. 167-168, 207-210, 224-240, 352-354, 417-420, 421-

429). The Industrial Commission of Ohio ("Industrial Commission") mailed a letter to the

parties on July 24, 2009, which acknowledged that an application for PTD compensation had

been filed. (Supp. 371-372). In the acknowledgement letter, the Industrial Commission notified

Old Dominion that it may submit evidence relating to the application for PTD compensation,

indicating, in pertinent part, the following:

Employers may submit additional medical evidence relating to this issue,
including reports from Employer request examinations. Medical evidence must
be submitted by 09/22/2009." Employers must notify the Industrial Commission
in writing of their intent to submit medical evidence by 08/07/2009, if the
evidence is to be considered by the Industrial Commission specialist(s).

Id. (emphasis added).

Old Dominion timely notified the Industrial Commission of its intent to timely submit

medical evidence by facsimile on July 29, 2009 at 10:38 a.m. (Supp. 374). Subsequently, Old

Dominion arranged for Mason to be examined by Oscar F. Sterle, M.D. and Michael A. Murphy,

Ph.D., and for Richard H. Clary, M.D. to conduct a medical file review, for the purpose of

addressing the issue of permanent total disability.

Dr. Sterle's examination report is dated September 8, 2009, Dr. Clary's file review report

is dated September 3, 2009, and Dr. Murphy's examination report is dated September 8, 2009.

(Supp. 391-400, 387-388, 401-410). In compliance with the Industrial Commission's July 24,

2009 acknowledgement letter, Old Dominion timely submitted the medical reports by Drs.
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Sterle, Clary, and Murphy to the Industrial Commission as indicated by an Industrial

Commission file-stamped date of September 22, 2009 on each report. Id.

By letter mailed on September 23, 2009, the Industrial Commission notified Industrial

Commission specialist physician William R. Fitz, M.D. that Mason had been referred to him for

an examination to be conducted on October 7, 2009. (Supp. 411-412). Similarly, by letter

mailed on October 5, 2009, the Industrial Commission notified Industrial Commission specialist

physician John M. Malinky, Ph.D. that Mason had been referred to him for an examination to be

conducted on October 21, 2009. (Supp. 415-416). The September 23, 2009 and October 7, 2009

letters stated that all "pertinent records" relative to the issue of permanent total disability had

been provided; however, Old Dominion's timely-submitted medical reports (i.e., the reports by

Drs. Sterle, Clary, and Murphy) were not included in the forwarded materials. (Supp. 411-412,

415-416).

Additionally, part of the record which was forwarded to Drs. Fitz and Malinky included a

Statement of Facts prepared by the Industrial Commission. The Statement of Facts included a

section which listed the "Injured Worker's Medical Evidence" and the "Employer's Medical

Evidence." (Supp. 379). The Statement of Facts listed the evidence submitted by Mason in

support of his application for PTD compensation, but listed "None" as the evidence submitted by

Old Dominion, despite the evidence from Drs. Sterle, Clary, and Murphy. Id. Therefore, prior

to their examinations and formations of their opinions, Drs. Fitz and Malinky received all of the

medical evidence Mason submitted in support of his application for PTD compensation,

including the reports of Drs. May, Ward, and Howard, but none of the evidence submitted by

Old Dominion. Consequently, Drs. Fitz and Malinky never reviewed or considered the reports

of Old Dominion's medical specialists prior to issuing their reports to the Industrial Commission.
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On November 10, 2009, Old Dominion requested permission from the Industrial

Commission Hearing Administrator to take the oral depositions of Drs. Fitz and Malinky. (Supp.

433-435, 436-437). Mason objected to Old Dominion's request to depose, and a hearing was

held before a staff hearing officer on December 17. 2009. In two separate orders, the staff

hearing officer denied Old Dominion's request to depose Drs. Fitz and Malinky. (Supp. 451-

452, 453-454) (App. 28-29, 30-31). With regard to the request to take the oral deposition of Dr.

Fitz, the staff hearing officer found the following:

The Staff Hearing Officer finds that the request is unreasonable because the
Employer's evidence from Dr. Sterle, Murphy and Clary was filed on either
09/22/2009 or 09/23/2009, and the examination with Dr. Fitz was scheduled by
letter mailed 09/23/2009. The lack of inclusion of the Employer's medical reports
in the evidence cited by Dr. Fitz is not found to be sufficient reason to grant a

deposition of Dr. Fitz.

(Supp. 451) (App. 28). With regard to the request to take the oral deposition of Dr. Malinky, the

staff hearing officer found the following:

The Staff Hearing Officer finds that the request is unreasonable, because the
reports submitted by the Employer from Drs. Murphy and Clary were not
reasonably available to be included in the packet of information sent to Dr.
Malinky prior to his examination of the Injured Worker. The lack of citation to all
of the Employer's medical evidence is not a basis to grant the request to depose
Dr. Malinky, and any potential defect can be remedied by the Employer by other

means.

(Supp. 453) (App. 30). On January 4, 2010, Old Dominion sought reconsideration of the staff

hearing officer's orders but the requests for reconsideration were denied by the Industrial

Commission. (Supp. 457-459, 460-462, 473-474).

Instead of starting over by including Mason's and Old Dominion's timely-submitted

medical evidence at the same time and arranging medical examinations with different specialist

physicians, the Industrial Commission attempted to rectify its failure to forward Old Dominion's

timely-submitted medical evidence by requesting clarifications from Drs. Fitz and Malinky. The
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Industrial Commission forwarded to Dr. Malinky the reports of Drs. Sterle, Clary, and Murphy,

but failed to forward to Dr. Fitz the report of Dr. Clary. When requesting the clarifications, the

Industrial Commission expressly admitted to Drs. Fitz and Malinky that it had "omitted [the]

timely reports" by Drs. Sterle, Clary, and Murphy. (Supp. 467, 468-469, 470) (emphasis added).

The Industrial Commission simply asked Drs. Fitz and Malinky whether their original

opinions had changed, and each doctor responded with a one sentence response that their

opinions had not changed. No further exploration was performed by the Industrial Commission,

nor was any further explanation provided by Drs. Fitz and Malinky. Id.

Mason's second application for PTD compensation was heard before an Industrial

Commission staff hearing officer on March 16, 2010. By order typed March 26, 2010 and

mailed March 31, 2010, the staff hearing officer granted Mason's application for PTD

compensation from September 25, 2007 forward. (Supp. 477-479) (App. 34-36). The basis for

the staff hearing officer's decision was as follows:

In reaching this conclusion, the Staff Hearing Officer relies upon the independent
medical examinations and evaluations performed at the direct of the Industrial
Commission: William R. Fitz, M.D., who examined with respects [sic] to the
allowed physical injuries, and John M. Malinky, Ph.D., who examined with
respects [sic] to the allowed psychological conditions.

Id. The staff hearing officer also particularly noted that he considered the January 28, 2008

report of Dr. Ward, the September 25, 2007 and September 26, 2007 reports of Dr. May, and the

July 7, 2009 report of Dr. Howard in "evaluating the credibility" of the reports issued by Drs.

Fitz and Malinky. Id. Old Dominion timely sought reconsideration of the staff order, which was

denied by the Industrial Commission. (Supp. 480-488, 505-506) (App. 37-38).

Thereafter, Old Dominion instituted an action for mandamus relief in the Tenth District

Court of Appeals. On December 16, 2011, Magist_rate Kenneth W. Macke issued a decision
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recommending Old Dominion's request for a writ of mandamus be granted. (App. 24). Mr.

Mason and the Industrial Commission filed objections to the Magistrate's decision. (App. 6).

The Tenth District Court of Appeals sustained Mr. Mason's first and second objections and the

Industrial Commission's first and second objections. (App. 10). Old Dominion filed a notice of

appeal to this Court on July 16, 2012. (App. 1-3).

ARGUMENT

A. Standards for Mandamus Relief and Appeal.

Three elements must be demonstrated to establish entitlement to a writ of mandamus: (1)

a clear legal right to the relief prayed for; (2) a clear legal duty on the part of the Industrial

Commission to perform the requested act; and (3) no plain and adequate remedy exists in the

ordinary course of law. State ex rel. Westchester Estates, Inc. v. Bacon, 61 Ohio St.2d 42, 44,

399 N.E.2d 81 (1980); see also State ex rel. Pressley v. Indus. Comm., 11 Ohio St.2d 141, 152,

228 N.E.2d 631 (1967). Old Dominion is entitled to the requested writ of mandamus if these

criteria are satisfied. State ex Nel. Berger v. McMonagle, 6 Ohio St.3d 28, 29, 451 N.E.2d 225

(1983).

A clear legal right to a writ of mandamus exists if Old Dominion can show that the

Industrial Commission abused its discretion. State ex rel. Hutton v. Indus. Comm., 29 Ohio St.2d

9, 14, 278 N.E.2d 34 (1972). "It is well-established that where there is some evidence to support

the commission's decision, this court will not disturb the commission's findings. ***. However,

where there is no evidence upon which the commission could have based its decision, an abuse

of discretion is present and mandamus is appropriate." State ex rel. White v. U.S. Gypsum Co.,

49 Ohio St. 3d 134, 551 N.E.2d 139 (1990), citing State ex rel. Fiber-Lite Corp., v. Indus.
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Comm., 36 Ohio St. 3d 202, 204, 522 N.E. 2d 548 (1988); State, ex rel. Kramer, v. Indus.

Comm., 59 Ohio St. 2d 39, 42, 391 N.E. 2d 1015 (1979).

Like all statutorily created agencies, the Industrial Commission has a clear legal duty to

follow its own rules as written. State ex rel. KC.F., Inc. v. Ohio Bureau of Workers' Comp., 80

Ohio St. 3d 642, 647, 687 N.E.2d 763 (1998), citing State ex rel. Cincinnati v. Ohio Civil Rights

Comm., 2 Ohio App. 3d 287, 288, 441 N.E.2d 829 (10th Dist. 1981). Moreover, the Industrial

Commission cannot give selective effect to its own rules in order to achieve desired outcomes.

See State ex rel. V&A Risk Servs. v. State Bureau of Workers' Compensation, 10th Dist. No.

11AP-742, 2012-Ohio-3583, 2012 Ohio App. LEXIS 3169, ¶ 30 (Court ruling the "BWC can

exercise only those powers conferred upon it by the General Assembly.").

Administrative remedies constitute plain and adequate remedies in the ordinary course of

law. State ex rel. Hodge v. Ryan, 131 Ohio St. 3d 357, 2012-Ohio-999, 965 N.E.2d 280, ¶ 6. An

individual will not be entitled to mandamus relief if he or she did not exhaust those remedies

available to him or her at the Industrial Commission of Ohio. Id. (Court finding the claimant

was not entitled to mandamus relief because she did not appeal staff orders to the Industrial

Commission).

Old Dominion is entitled to a writ of mandamus because all three elements for mandamus

relief have been satisfied. First, a clear legal right exists because there is no evidence to support

the Industrial Commission's failure to forward Old Dominion's medical evidence to the

Industrial Commission specialist physicians prior to their respective independent medical

examinations. Second, the Industrial Cow-r_ission has a clear legal duty to follow its own rules,

which requires the Industrial Commission claims examiner to submit the employer's medical

evidence to the Industrial Commission examin?ng physicians prior to their examinations. Third,
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no plain and adequate remedy exists in the ordinary course of law because Old Dominion

exhausted all available administrative remedies. (See App. 25-38). Therefore, Old Dominion is

entitled to mandamus relief.

B. Proposition of Law No. 1: Where an employer timely submits medical evidence

pursuant to Ohio Adm. Code 4121-3-34(C)(4)(b), the Industrial Commission must

submit such evidence to the examining physician selected by the claims examiner
prior to the date of the examination.

Well-established case law provides that a state agency must follow its own rules as

written. In H.C.F., Inc., the Court had to determine whether H.C.F., a self-insuring employer,

had to buy Crestview and Piketon out of the State Insurance Fund after H.C.F. purchased certain

assets of such businesses. Id. at 645. According to former Ohio Adm. Code 4121-7-02(B)(1), a

buy-out was required where a legal entity "not having coverage in the most recent experience

period," wholly succeeded another entity in the operation of a business. Id. at 646. The Bureau

and Industrial Commission argued H.C.F. wholly succeeded Crestview and Piketon and thus was

liable for the assessed buy-out payments, notwithstanding the "not having coverage language"

language contained within the rule. Id. at 646, 647. This Court rejected the attempt by the

Bureau and Industrial Commission to give selective effect to Ohio Adm. Code 4121-7-02(B)(1),

writing the following:

[the] BWC and the [industrial] commission must follow their own rules as

written. State ex rel. Cincinnati v. Ohio Civ. Rights Comm., 2 Ohio App.3d 287,

288, 441 N.E.2d 829. They cannot give selective effect to provisions to produce a
desired result or otherwise change them without complying with the R.C. Chapter

119 rule-making procedure. State ex rel. Reider's, Inc. v. Indus. Comm., 48 Ohio

App.3d 242, 549 N.E.2d 532 (1988).

Id. at 647. Because H.C.F. was self-insured and thus had "coverage," the rule did not apply to

H.C.F. and therefore H.C.F. was not required to buy Crestview and Piketon out of the State

Insurance Fund. Id. at 648. See also State ex Nel. Consumers League of Ohio v. Ratchford, 8
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Ohio App.3d 420, 422, 457 N.E.2d 878 (10th Dist. 1982) ("It is well-settled that an agency is

required to follow its own regulations.") (citations omitted).

The processing and adjudication of applications for PTD compensation is governed by

Ohio Adm. Code 4121-3-34. When an application for PTD compensation is filed by a claimant,

the Industrial Commission is required to serve a copy of the application and supporting

documents along with a letter acknowledging the receipt of the application to the employer's

representative. Ohio Adm. Code 4121-3-34(C)(2). Upon receipt of the acknowledgement letter,

the employer is then given an opportunity to submit evidence relating to the application for PTD

compensation:

The employer shall be provided fourteen days after the date of the industrial
commission acknowledgment letter provided for in paragraph (C)(2) of this rule
to notify the commission if the employer intends to submit medical evidence
relating to the issue of permanent total disability compensation to the commission.
Should the employer make such written notification the employer shall submit
such medical evidence to the commission within sixty days after the date of the
commission acknowledgment letter unless relief is provided to the employer
under paragraph (C)(4)(d) of this rule. Should the employer fail to make such
written notification within fourteen days after the date of the commission
acknowledgment letter, the employer shall be provided sixty days after the date of
the commission acknowledgement letter to submit medical evidence relating to
the issue of permanent total disability compensation to the commission, but the
scheduling of the injured worker for appropriate medical examinations by
physicians selected by the commission under paragraph (C)(5)(a)(iii) of this rule

will proceed without delay.

Ohio Adm. Code 4121-3-34(C)(4)(b).

Mason filed his application for PTD compensation with the Industrial Commission on

July 22, 2009. (Supp. 359-366). The Industrial Commission mailed its acknowledgement letter

to Old Dominion on July 24, 2009. (Supp. 371-372). Therefore, Old Dominion had 14 days

after July 24, 2009, or until August 7, 2009, to notify the Industrial Commission in writing of its

9



intent to submit medical evidence relating to Mason's application for PTD compensation. Ohio

Adm. Code 4121-3-34(C)(4)(b).

Old Dominion timely notified the Industrial Commission of its intent to submit medical

evidence relating to Mason's application for PTD compensation by letter dated July 28, 2009,

which was filed on July 29, 2009. (Supp. 374). Old Dominion then had 60 days from July 24,

2009, or until September 22, 2009, to submit its medical evidence. Ohio Adm. Code 4121-3-

34(C)(4)(b). Old Dominion complied with the rule and submitted medical reports from Drs.

Sterle, Clary, and Murphy on September 22, 2009. (Supp. 386-388, 391-400, 401-410).

If an employer satisfies the fourteen day deadline, then its timely submitted evidence

must be copied by the claims examiner and forwarded to the examining physicians prior to their

examinations as provided by Ohio Adm. Code 4121-3-34(C)(5)(a). Ohio Adm. Code 4121-3-

34(C)(5)(a) provides the following:

Following the date of filing of the permanent and total disability application, the
claims examiner shall perform the following activities:

(i) Obtain all the claim files identified by the injured worker on the permanent
total disability application and any additional claim files involving the same body
part(s) as those claims identified on the permanent total disability application.

(ii) Copy all relevant documents as deemed pertinent by the commission
including evidence provided under paragraphs (C)(1) and (C)(4) of this rule and

submit the same to an examining physician to be selected by the claims examiner.

(iii) Schedule appropriate medical examination(s) by physician(s) to be selected
by the commission provided that the scheduling of said exams shall not be
delayed where the employer fails to notify the commission within fourteen days
after the date of the commission acknowledgment letter that it intends to submit
medical evidence to the commission relating to the issue of permanent total

disability compensation.

(iv) Prepare a statement of facts. A copy of the statement of facts shall be mailed
to the parties and their representatives by the commission.

Ohio Adm. Code 4121-3-34(C)(5)(a) ( emphasis added).
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"A court must give meaning to the words used and not delete words used or insert words

not used." Dailey v. Trimble, 10th Dist. No. 95APE07-951, 1995 Ohio App. LEXIS 6120 at *20

(Dec. 29, 1995) citing Cline v. Ohio Bur. of Motor Vehicles, 61 Ohio St. 3d 93, 97, 573 N.E.2d

77 (1991). Moreover, "the [industrial] commission has the discretion to interpret its own rules;

however, where the application of those rules to a unique factual situation gives rise to a atentl

illogical result, common sense should prevail." State ex rel. Harris v. Indus. Comm., 12 Ohio

St.3d 152, 153, 465 N.E.2d 1286 (1984) (emphasis added).

Prior to April 1, 2004, Ohio Adm. Code 4121-3-34(C)(4)(b) provided:

The employer shall be provided sixty days after the date of the industrial
commission acknowledgment letter provided for in paragraph(C)(2) of this rule to
submit medical evidence relating to the issue of permanent total disability

compensation to the commission.

Further, Ohio Adm. Code 4121-3-34(C)(5)(a)(iii) provided:

(a) During the sixty days following the date of filing of the permanent and total
disability application, the claims examiner shall perform the following activities:
(iii) Schedule appropriate medical examination(s) by physician(s) to be selected

by the industrial commission.

Ohio Adm. Code 4121-3-34 was changed to create a difference in the processing of an

application for permanent total disability. Each word added or changed must be given a

meaning, and must serve some purpose or create some difference or the change is rendered

unnecessary and irrelevant. The rule clearly now ascribes meaning to an employer timely filing

a fourteen day notice. One function of the rule change is that the claims examiner either waits or

does not wait sixty days to schedule an examination. If that was the only difference made by the

change in 2004, it would merely encourage an employer to cause a delay by filing a fourteen day

notice. Because the rule cannot have been intended to encourage a delay, the logical conclusion

is that the delay itself is for a reasonable purpose. The first part of that purpose is to assure the
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employer a sixty day time period in which to submit its medical evidence. However, that

assurance alone has no value either. It is only when that assurance includes a second assurance

that any medical evidence provided will be included in the information the claims examiner

provides for the medical examination that actual value exists and that an actual purpose exists in

the 2004 change to (C)(4)(b) and (C)(5)(a)(iii). The value is not trivial. It is unlikely in the

extreme that an injured worker would not ascribe value to having his supporting medical reports

provided to the Industrial Commission's examiner(s) before the examination(s). That value is no

less diminished where an employer who has completely complied with the requirements of Ohio

Adm. Code 4121-3-34(C)(4)(b) is denied its opportunity to have its medical evidence provided

to the Industrial Commission's examiner(s) before the examination(s).

Here, the Tenth District Court of Appeals' and the Industrial Commission's

interpretation of Ohio Adm. Code 4121-3-34(C)(4)(b) entirely eliminated the significance of the

"fourteen day" language contained within the rule. The Tenth District found the following:

If the commission's rules specifically permit a doctor to consider additional
evidence after the examination when the employer fails to file a timely notice of
intent to submit medical records, we see no reason why a doctor should not be
permitted to consider supplemental evidence after the examination when the
commission, in good faith, fails to timely submit all medical evidence to the
doctor prior to the examination. If the rules allow the former without any
prejudicial effect, then the rules should also permit the latter without any

prejudicial effect.

(App. 8) (emphasis added).

When read as a whole, Ohio Adm. Code 4121-3-34(C)(4)(b) and Ohio Adm. Code 4121-

3-34(C)(5)(a) direct that all timely-submitted relevant documents pertaining to an applicant's

request for PTD compensation - including the applicant's evidence and the employer's evidence

- be submitted to the examining physician prior to his or her respective examination. Any

interpretation of Ohio Adm. Code 4121-3-34(C)(4)(b) and Ohio Adm. Code 4121-3-34(C)(5)(a)

12
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that allows ignoring a violation of such rules, where an employer's timely-submitted medical

evidence is not provided to the selected physicians prior to their respective examinations, is an

illogical result.

The logical interpretation of Ohio Adm. Code 4121-3-34(C)(4)(b) is that the fourteen day

language contained within the rule is used as a line in the sand: employers filing notifications to

submit medical evidence on or before fourteen days receive the benefit of the Industrial

Commission waiting until day 60 or thereafter to schedule the examinations, and employers

filing notifications after day fourteen bear the risk of having the Industrial Commission schedule

examinations prior to day 60. By necessary implication, the Industrial Commission must submit

the employer's timely-submitted medical evidence to the examining physicians prior to their

respective examinations. Otherwise, the fourteen day requirement contained in Ohio Adm. Code

4121-3-34(C)(4)(b) serves no reasonable purpose.

There is no incentive for employers to timely-notify the Industrial Commission of their

intention to submit medical evidence if such evidence does not have to be sent to the examining

physicians for consideration prior to their examinations. In essence, the fourteen day language

would be written out of Ohio Adm. Code 4121-3-34(C)(4)(b).

Here, Old Dominion notified the Industrial Commission of its intent to submit medical

evidence within the fourteen day time period provided by Ohio Adm. Code 4121-3-34(C)(4)(b).

(Supp. 374). Additionally, Old Dominion timely submitted its medical evidence. (Supp. 391-

400, 387-388, 401-410). Nevertheless, instead of submitting both Mason's and Old Dominion's

medical evidence to the examining physicians at the same time, the Industrial Commission

submitted only Mason's medical evidence to Drs. Fitz and Malinky prior to their examinations.

Moreover, the Industrial Commission expressly misled Drs. Fitz and Malinky on two instances:

13
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(1) by stating on the Medical Examination Referral letters that all "pertinent" medical evidence

was submitted to them; and (2) by indicating on the Statement of Facts there was no evidence

from the employer. (Supp. 411-412, 415-416, 379).

The sole purpose of Ohio Adm. Code 4121-3-34 is "to ensure that applications for

compensation for permanent total disability are processed and adjudicated in a fair and timely

manner." Ohio Adm. Code 4121-3-34(A) (emphasis added). The Tenth District expressly

acknowledged the Industrial Commission "fail [ed] to timely submit all medical evidence to the

doctor[s] prior to the examinationFsl." (App. 8). Whether the Industrial Commission acted in

good faith is irrelevant. The Industrial Commission abused its discretion by not following its

own rules as written. See H.C.F. at 647 (Court ruling "BWC and the commission must follow

their own rules as written."). The Industrial Commission's failure to follow its own rules

precluded its ability to ensure that Mason's application for PTD compensation was adjudicated

and processed in a "fair" manner as required by Ohio Adm. Code 4121-3-34(A).

Furthermore, the fact that the Industrial Commission later obtained clarifications from

Drs. Fitz and Malinky does not remedy its violation of its own rules. Instead, the Industrial

Commission's attempt to cure its own mistake by obtaining clarifications amounted to an

improper effort to give selective effect to Ohio Adm. Code 4121-3-34(C)(4)(b) and Ohio Adm.

Code 4121-3-34(C)(5)(a). See V&A Risk Servs., ¶ 30.

C. Proposition of Law No. 2: A finding of harmless error is erroneous when such
finding is based upon a speculative inguiry into what might have occurred
regarding hearsay medical reports.

An error is harmless when the trier of fact would probably have made the same decision

had the error not occurred. Hallworth v. Republic Steel Corp., 153 Ohio St. 349, 91 N.E.2d 960

(1950), paragraph three of the syllabus. In other words, an error is not harmless when the

14



outcome of the proceeding would have been different absent such error. See Theobald v. Univ.

of Cincinnati, 160 Ohio App.3d 342, 2005-Ohio-1510, 827 N.E.2d 365 (10th Dist.), ¶ 17 ("When

avoidance of the error would not have changed the outcome of the proceedings, then the error

neither materially prejudices the complaining party nor affects a substantial right of the

complaining party."). However, harmless error analysis should not be applied in a context were

such analysis "would be a speculative inquiry into what might have occurred in an alternative

universe." United States v. Gonzalez-Lopez, 548 U.S. 140, 150, 126 S. Ct. 2557 (2006) (Court

refusing to apply harmless error analysis in case where defendant was denied choice of counsel

because it was "impossible to know what different choices the rejected counsel would have

made, and then to quantify the impact of those different choices on the outcome of the

proceedings).

Here, the Tenth District found "it was not prejudicial" for the Industrial Commission to

submit Old Dominion's medical evidence to Drs. Fitz and Malinky "until after their initial

examinations." (App. 8). The Tenth District's finding of harmless error (i.e., no prejudice)

required speculation based on a set of unknown facts. It is impossible to know how Dr. Fitz's or

Dr. Malinky's opinions would have changed if they were presented with Old Dominion's

medical evidence prior to their examinations. For instance, Dr. Fitz and Dr. Malinky may have

approached their examinations differently if they read and reviewed the reports from Drs. Clary,

Sterle, and Murphy. The ultimate impact on Drs. Fitz and Malinky's ultimate opinions could not

be determined, even by asking them for clarification, because it is impossible to say what might

have occurred in an alternative universe. Gonzalez-Lopez at 150.
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The Industrial Commission compounded its mistake by denying Old Dominion's request

to depose Drs. Fitz and Malinky.l The staff hearing officer's reasons for denying Old

Dominion's request to depose Drs. Fitz and Malinky were nonsensical. First, in regards to Old

Dominion's request to depose Dr. Malinky, the staff hearing officer clearly erred when finding

that Old Dominion's medical reports from Drs. Murphy and Clary were "not reasonably

available." (Supp. 453) (App.30). Secondly, in regards to Old Dominion's request to depose Dr.

Fitz, the staff hearing officer erred when finding that Old Dominion's medical evidence was filed

on "either 9/22/2009 or 9/23/2009." (Supp. 451) (App. 28). In fact, none of Old Dominion's

medical reports were filed on September 23, 2009.

The only reasonable opportunity to cure the Industrial Commission's mistake was to

allow Old Dominion to conduct the deposition of Drs. Fitz and Malinky. A deposition would

have at least allowed Drs. Fitz and Malinky to explain the bases for their opinions and discuss

what impact the reports of Drs. Sterle, Clary, and Murphy would have had on their examinations

and opinions. For example, Dr. Sterle found that the only residual impairment of Mason was due

to short-leg syndrome and that such condition is addressed with a lift and does not preclude the

ability to engage in sustained remunerative employment. (Supp. 391-400). This information

was not provided to Dr. Fitz before his conclusions were already drawn. Old Dominion should

have been provided the opportunity to explore these findings with Dr. Fitz through an oral

deposition.

Moreover, from a psychological prospective, Dr. Murphy found that Mason had "fully

intact" cognitive ffinctions, a normal energy level, and the ability to conduct normal activities of

daily living. (Supp. 401-410). These findings and information should be critical to an

1 R.C. 4123.09 authorizes the deposition of an Industrial Commission medical specialist. The
procedure for obtaining an oral deposition is governed by Ohio Admin. Code 4121-3-09(A)(7).
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examining physician. Old Dominion should have been provided the opportunity to depose Dr.

Malinky to explore what impact the findings of Dr. Murphy had on Dr. Malinky's conclusions

and opinions, as well as whether such findings preclude sustained remunerative employment.

As this Court has stated, a "doctor's opinion based on an incomplete or inaccurate

medical history is pointless." Kokita v. Ford Motor Co., 73 Ohio St.3d 89, 93-94, 652 N.E.2d

671 (1995). The Industrial Commission erred by not permitting Old Dominion to depose Drs.

Fitz and Malinky to determine if there opinions were based on complete and accurate

information. The denial of this request further compounded the Industrial Commission's mistake

and further evidences the Tenth District's finding of harmless error speculative. Therefore, any

determination of harmless error was impossible.

CONCLUSION

The Industrial Commission's failure to follow its own rules illustrates a clear abuse of

discretion by the Industrial Commission and runs contrary to the goal of Ohio Adm. Code 4121-

3-34(A), which is to ensure that all applications for PTD compensation are "processed and

adjudicated in a fair and timely manner." For all the foregoing reasons, Old Dominion

respectfully requests this Court reverse the Tenth District's Decision and issue a Writ of

Mandamus ordering the Industrial Commission to vacate its staff order typed March 26, 2010,

and mailed March 31, 2010, and to enter a new order denying Mason's application for PTD

compensation.
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IN THF, COURT QFAPPii',AY.S OF OFI10

TENTH APPELY,&TH DISTRICT

Stat® of Ohio ex xel.
Old DoxninioaJheight Line, luc.,

itelai:ox,

V.

Zudrxstria1 Cominission of Ohto axid
ltobed L. Nlasou,

Respqndenta.

E(}Pi^
;,

• . i, fF;.

JUI^1 ^5 P^ ^;1l7
CLETi'ge tliw' COURTS

No, a.y,At'-^6o

("GUS.AIt. CALENDAR)

'RY^QUKAL

For the ieasons stated xn tho deaWon of thi.s coult xend.exed iierein on

MaygX, 2m, the commission's axid clairnant's objeciox>,s to the decision of tho

tnagistrafa are sustatned, Having found the commiesibn c47amitted pxejudicial erxor, the

tnagiskrata did not >•eaeh Old Doxninio* arguinexa.t that the corrimission impxaPerly

relied iYpon the medical repozts of Drs. CharTas May, iti.chard Ward, and Leo I-loward in

evaluakkog the r,r:edibility of Drs, Fitz and Nlalinlcy, To affoxd Old t?ominion with tho fuXX

ravzew available in mandamus, we remand the matter to the :mag4strate to detsrm9ne the.

ontstaxiding argumen.ts that xenaain,

Within three (3) days from the filing hereof, the clerlr of- lhis oouxk fs

ho.re'^y oxdexed to seive upon all parties not in defauitfor fa.iriuzci to appear, zxotice o£this

judgrnent and. its date of Qx>,txy upon the f otirnal,

Mge Su7^ Brown, PJ,

I Judge
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No, tzAl'-35a
V.

xndustrial Co.nlm*slon of Ohio and C3ULAR CALENDAR)
Robert L. Masou,

Respondents.

DB OJ[S1 ON

Renclared oxa May 31,2012

.Viastman & Smith 44, Marlc A, ,Shaw, and Garrett .iVl
Crauener, for relator,

.i4fi*chael DeWine, Attoxn;ey Clenerai, and Eric Tarbox, for
respondent rudustcial Commisston of Ohio.

ConnAr, Euans & Hqferesteitt, U.A, Nicole R. Rager, and
Katie W. I(immet, for respondent Robert L. iVlason,

INM.AAYDANtUS
ON 0$JBC'z`.[qNS TO THE MAGISTRATE'S DECI,,ION

BROWN, P.J.

{q.I} Ralator, Old Dominfvn Freight I.ine, Inc, ("Old J7oininion"),1xa^s fY7ed this

original aetion, requesting that ft court issue a writ of majidamus oxdertng respondent,

Uidtastrial Commission of Qhfo Cyeommission"), to vacate its order that awarded

permanent total disability (I'1`A") , eornpensatfon. to respondent, Robert L. Mason

("eiaixnant"), and to enter an order denying said eompensation,

. ^^

• y , . _...--,. __._..^....__....._,>_....-... .^

r: 1 I.. EE C7

ZNTAECOURT OFAPYKA.T:,S OF 0H14 .^.^

MMI,A.P-PUI.ATEDISTRICT 2 1? C'IAY 31 P14I2:40

State of Ohio ex rel,
Old Domi-nion; Freight Line, Inc.,

Relator,
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No, xW-35o

{Q 2) This matter was refexwed to a couxt-appointed znagEstrate pursuant to Oiv.R,

53(01) and X.,ou,R, x2(l1rI) of the Tenth I7istziet Couit of Appeals, The naa.gistrate issued the

appended deaision, including findings of fact and Gonelusions of law, and recommended

that this aotut gx&nt Old Doniinion's request for a writ of mandamtrs, The commission

and claimant have flled ob}ectlons to the magistrate's deaision,

{¶ 3} Wa will ad-di ess the coznmission's first and second objections and claimant's

first objeetion together, as they are xolated, The commission argues In Its fft-st objecdon

that ats failaiv to sand copies of medical reports sutbmitEed by 471d Dom.infon to Y?rs. ,lohn

Ma1ixAy and William F'itz until after their medical examinations did not prejn.dice Old

Dominion, Tiie eo.mmissi.oh argues in its second objeation that the Ohio Aclrmiaiistrative

Rules atlow it to cure oversights by submitting reports aftex an examinatioa and

requesting an add.endu.niTeport, Clain2ant argues in his #irst objectiont.hat the magistrate

ezredwhen he concluded that the cornmission failed to follow its own rule when It dirl not

submit f31d pominion's xeports to its examinhag physicians prior to thezr lndependent

medical examinations.

{14j {}hio Acian..Gode 4121-3-34(0)(4)(b) pI'avides;

The employer sha)1 ba provided fourteen days after the date of
the indasttlal commission aclmowled$znent letter provided
for 9n paragraph (L')(e) o>?this riile to notify the eommission if
the employax intands to subniit medieal evidence relating to
the issue of permanpnt total t)isabitity compensation to the
colninission, Should the employex make su.ah written
notificatton_ tho employer shall submit such medical evidende
to the cominission wittfln sixty days after the date of the
cpnimission acl;zxowleclgmen.t letter uniess relief is prov}dad
to the employer under paragraph (0)(4)(d) of this rale, Sliould

. tb.e employei, fail to malte such written n.otlfication within
fozurt.een days after the date of the comnaissi.on
acl.zraowledgment letter, the emplayor aha3l be provided sixty
days at^ter ihe date of the commission aclznowletlgement letter
to submit xneciical evidence xelating to the issue of peimanent
total disability compensation to the commission, but the
scheduling of the irjured worXzei, for appropriate znsdicat,
examinations by physicians seloctedby the coanmassian tinder
paragraplt (C){^)Ca)(iii) of this rule will proceed.withou.t delay,
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No. iW-35o 3

{Jf 5} Yn a ielated xnarnier Oliio ,A,dm.Code 4lai-3-34(C)(6) pxovides, in pert€n.eat

paxtc

(a) Following the date of filing of the permanent and total
disability applicat€on, the cla3ms examiner shail laex£orrn the
following activities.

(tii.) Schedule appxopi'iate medical exaxailiatioii(s) by
pki,ysician(s) to be seleeted by the coinmission pxovicied that
the schecluling of said exams shall not be delayed whare the
ean.pXoyer fails to notify the commission within fourteen days
after the date of the cornmissiozz aclmowledginont letter that it
tntends to submit medfcaX evidence to the comrnfssipn
relating to the issue of purman©nt total disability
cotnpensatton,

(16) In his first objection, elaimant argues that there is no .mentioxi in Olvto

Adm,Gode 4121»3-34(C)(4) that the subnaission. of the medical reports must he prior to

the date of the examinations, Claimant contends the mag€strate impermissibly added

language to this rule when he found It was implicit in the rule that the xr,.edical

examinations mwt be delayed where the employer provides notaca wxthizl the i4-day

period provided In that piovisioc.,

(171 zn suppo^.^t of its objeut€ons, the commission poiixta i;o the poition of Alafo

Acizn,Code .4123-3-34(0)(4)(b) that Indicates that, w.han an employer fafis to prov3.de

written notification of an in.tent to provide medical recarda, the employer must be

proMed fio days to submit inedical evidence, bat tlie selieduXing of the injured worlcer for

a,ptrropiiate medical exanunations by physicians selected by ths conamission will proceed

without delay, The comraiasion's con.tenticin Is thae, becat.7se this section of Ollio

Adna.,Code 419-3-3-34(C)(4)(b) per.mits a doctor to xe'view xnedfoaX evidence after the

doctor perfoxnis the examinatio.D, the commission sho€rl.d also be permitted to forward

medical eyidance to the doctor ai'ter the examina.tton undex cixcumstauces such as those

horp, where the coinmiseion mistakenly failed to forwar4 the medical evidence pxlor to

the examinatioii,

8) Qt-d Domixiioi; couziters that it is only In the sltuation where the employex

faiis to timely notify the commission of Its intent to submit medical evidence that the rule
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permits the eotntnimion's medieal examhiations proceed "without delay," To the eontrary,

here, Old Donainim points out, it com.plied with Ohio rA.dm,Gode 4X23-8-84(C)(4)(b), so

the exception that allows the medical examitaations to proceed witb.ou.t de7ay is not

appiicable,

9) Althotigil we agree with Old Dominion that the abova-quoted provlsion In

Ohio Adm,Cod.e 4123-3-84(0)(4)(h) spaeifieally applies only when the emp£oyer £Os to

tixnely notity the eomrnissioai of Its intent to submit wedical evldence, we believe it also

dentoaastrates, as a$eneral px'oppaition, that It ts not pre3adicial for a doctor to be aslced to

consider additiqnal znedloal records after the doctor has perfarmed the examination., If

the commission`s rules speeiflcally perrnit a doctor to consider additional evidence afler

the examination when the employer falls to file a tizrtel.y notica of in.tont to submit xnedi.cal

records, we see no reason wlxy a dnctor shottld not be permitted to consider suppletn.ental

evidence after the examination whan tlxa commission, in good faith, fails to timely s4init

all medical evidonce to the doator pritn to the extunination. If the xules allow the former

rvitho^ut any pre3udiolal o££ect, then the xuaes should also permit the latter withou.t any

pre,jtidi.cial offect,

t¶ 10) .tllthougb it wouid. be xaaox e efficient for the commission to aubanit all

medical evidence to the rnedical examiner at the same time prtor to -th.e examination, we

can #lnd no speciftc xule pxobib£ting the cotntnission from sabinitking supplemental

eviden.ca when its failura to do so was due to An honest erxor on, its beh.aX Izl this respect,

we note that we axe not conCluding bexein that the commission should 2nalce It a practice

to subinit avidence piecemeal to the medicd examiners when the employer has timely

filed its notics to submit medical evidence. We agree wl.th the cJaiiraant inso£ar as he

contends it ig the b ettex practice for the commission to suUmit all availab7-e evidence to the

medical examiners prior to the exatzainatlons; however, there is simply uothin.g in Ohio

Adln,Code 4123^3-34(0)(4)(b) that requires such, Furthevnore, we note that it Is

oomtr3.on for physicians to issue addendtxm reports itpQn receiving additional xnedical

records aftes their irtritzall exaznx-nation, See, e•19,, State ex ret, B itinwood v, Honda of Am.

Mfg,, Xnc,, ioth Dist, No xxAt'»x69, 2ox2»4111o-i372,1( 28; 8tate ex rei, Cowley v, Indus.

Comm., ioth Dist. No, xiAP-4s 2oii-Ahi,o-6663, 1 32; State ex rei. XCtM v. Kroger Co.,

ioth Disfi, No. ioAP-882, 2Qn»Qhio-5766, l( P-a, a8 (multiple addexnda). Therefore, we
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sustain the cornmibsiods first objection, the comrnission's second objection, and

claimaut's first objection,

(111) Kaving foux ►d that It was not prejudicial for the co-mxnission to submit the

supplemental evici.ence to its medical doetors until after their Initial examinations, we

rnust address alaimant's second objection, Olaiman.t argues in bis seeond objeetioi) that

the magistrate extedwheta he coneluded that the total faiiure of the commissioA to submit

Dr, Richard Claiy's report to pr, Xtz was prejudicial, Claimant assei.^ts the file review

condtYCted by Dx, Giaiy, a psycl.iiatxist, was iznnlaterial to and could. not have any bearing

oii. Dr, Etz's independent medical examination, wl'iich addressed elaimant's plzysfeal

,,capabilitles and did not address claianant:'s psyr,hologlcal con.dittons,

{112) Ohio Adm,Cade ^}12g-3-34(0)(F,) provides, in pertinent pait;

(a) ltollowing tho date of filing of the pex'man.ent and total
disability application, the claims examiner shall perform the
foilowing aetivitiess

(ii) Copy all relevant documents as deemed peitinen.t by the
commission includiaig eviden.cs provided under pazagraphs
(0)(1) and (C)(d) of this r°ule aaid subznit the sam.e to an
exanaining physician to be selectettby the clainxs examiner,

€113} Accordingly, pursuant to Ohio Adm,Code 4A3-3-34(C)(,5)(a)(ii), it is

un.dispn.ted that the coxrrmisrsion shoul.d have submitted. Dr. G7ai)'s xepoxt to D2, Fitz, and

ft was error not to do so. The question we must then address Is whether the coznrnission's

error prejudiced claimant, it ls axioan:atzc that the complaining party mtrst demonstrate

that it has been prejtidiced by the judgment of the lower tribunal. State ex rei, Whfrioot

Calp, v, Iridus, Com., xoth Dist, No. ogAt'-38o, 2010-O11io-286,11 io, citing Haendi,ges

v..F.(asnd7ye,s, 82 OhioApp,gd7ao, 723 (3d)D1st,x992),

(114) Here, we ftd no prejudiee. We agree with elaimant that any error was

harmi.ess beCa-uSe there is iio in.dication in the record that Dr, G7my'e psychological ropo3't

would have had any effect on Dr. Fitz's medical examination. Dr, FFitz examined claimant

with regard to his ability to sustain xswuzaerative employment based upon his allowed

physical conditioms, There is ito 9ndicatlon In the recoyd that Dr. Fitz woulcl have been
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competent to render any opin,ion, related to clafrnant's psychological conditions, and Dr.

G`iai•y's xeport tnaltes no mention of any physl.cal fItidings that might have impacted Dr,

bltz's repoxt. Thus, we find any error, In this reslaect, was harmless, aad the magistra.te

erred when he found It p1ajudicial. Therefore, claiinane's saeon-d objeCtloou.9s sustained,

(115} Having found the comrnission committed prejuchclal arro.r, the rnagistxate

did not xea.ch Old Aominfon's argument that the coznxtWsslon impzopexly relied upon the

medical reports of Ars, Charles May, Richard Ward, and T.ae Howard zn evaluating the

credibility of Drs, Fitz and MaliAcy, To afford Old Dominion with the full review available

in m.mdam-us, we reniaiad the matter to the magGstrate to detexz-aine the outstanding

arguiuents that rexxtain,

{¶ 16} After an examiiYation of the magistrate's doeision, an in.depen.dent review af

the evidence, pursuant to Civ.R, 53, and due consi4aadoA of claiznant`s and the

corum#ssion's objections, we sustain the eommisslon's first azzd seco)ad objections and

clairnant`s first +and secozzd pbjectiorss, The rna.ttar Is remanded to the inugiskrate for

proceedings consistent with the above dectsioD.

ObjeoVons sttstained and cause remanded,

SADLER and FRENCH, JJ., concur,
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.APPENDIX

N TkIR CQT,TRT OF APPEALS OF QHIQ

TENTH APPELLATE DISTRICT

Stato of 4hio ex xel.
Old. Dominion Fislght IA-ne, Inc.,

Relt^toz,

v,

zn.duatriai Commissiozi of Ohio and
RAait L, Mason,

Respondents,

No, iaAP»35o

(REGU.IAIt CALENDAR)

MAGXSTRATE'S DEGISxON

Rendexed on December 16, zoix

Eastman & Smith Ltd., 1VXark A, 9fraw, and Garrett M.
Craverter, iorre]ator.

Michaet ,DeWtne, Attorney Gienorat, alad Zlc Tarbox, for
respondgnt z;adustrial Commission of Ohio,

CPrlrior, gvarrs &Hc{fertstnin., LLP, Nicole E. Rager, and
.XCatie W, ZCxmmet, for ksspondent Robgrt L, Mason,

IN MANDAMt7'S

7

{117} Li tbis orlgiiaal action, relator, Old Dorninion Freight Lirie, Tnc., recittcsts a

writ of rnandamus o>;devirig respanclent zzxdustrial Commission of Ohio ("comznisslon°) to

vacate fts o-rcier awarding permanent total dfsabfttty ('lPTD°`) cornpensation to respondent

Robert L. Masorx ("ckaxnzant"), and to enter an order denying the compensatimi.
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n D f Rac'3

(¶ IS) x. 0ai Janiiaiy 18, 2oo6, claimant sastained axi industxial inJ-Ury while

employed as a tErttok drivex for relator, a self insutecl employer, wtti.er qhio'a worizers'

corrzpensation laws, 'The industrial claim (No, 05-8o6440) i.s allowed for:
Hip :fxaature; Iefttrochantericfemur £racture; left femoral neclt
fractnre; depresslve disordei, left sboxt leg syndrorne; lumbar
strain, post traumaticstxess disorder,

{¶ 19) 2. On September 28, aooy, treatffig physician Charles a3, May, D.O,, wrAta

to elaifnant's cotmsel;

[1)t is 3ny medical opinion that Mr, Mason wih not be able to
return to lxis prev#.om employment as a tru& d^.^k^ver on a
permanent basis as a direct and proximate resril.t of the
allowed phyAcal conditiony In this elaim, Fmthertnflre, it is
my medical opinion that Mr, ltobeit Mason Is, fn fact,
permanently and totally disabled fioxn any form of substantial
gainful employment as a direct and proximate result of the
allowed physical conditions in this olafzn, I have compieted the
physzcal capacity form that you have enolos+ed as well as the
physician statement of pairnpnent and total disability as you
hav(j requested,

{120) 8, 011 another documant captioned "Statemenfi ot 11hysician pe;'mWiit

Total Disability" dated September 26, 2007, Dr. Ntay 3ndi6ated that ralator cannot return

to his foriner position of eznployineiit and that he Is "permanently and totally disablecl."

{121) 4, On. January 28, 2oo8, at elaimant's request, claimant was exam.ined by

orthopedic suxgeoxi zti.chard. M. Waxd, M.D. In a two-page narrative report, Dr. Ward

opin.sd:
[Xlt is my opinion that as a direct result of the physical
allowances from the injtiry that oecurred on i/i8/o5, N is not
capable of ratur.ntng to substantial gainful employment and
should for this reason be geantsd peunatimt total disability,

N 22} S. On ApiiI 1, 2048, at ciairnant's request, h4 was exaaxaiixed by psyahologist

Lee Howard, Ph,l), xn his 17-pa8e n.arxative report, pr, Howard opines that alaiinant is

"an appropriate canelldate for permanent tptal disability,"
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{l'23) 6, 0-n July 7, goog, Dr. Howard completed a£onn captioned "Statemenfi of

Plysician." On the form, pr, kzoward indioates by his marh that the claimant cminot

return to his former position of employment and he fs permanently mict totally tlisabled,

{l( 24) q. On JWy 72, 2oog, claimant filed an application foz PTD conapensation,

In suppoxt, claimant sitbmltted the reports of Dx. May, the reports of Dr. Howardd, aiid the

report of I3r, yUarcd.

{126} S. On ,IuIy 24, 2oog, the commission mailed a°Permaneni Total

Application Aclcnowledgmont Lett$r" ihat notiiied the pailies of the July 9.2, Poog fiIiug of

the PTD application. The acl(nowYedgmsnt letter fuxther stated:

^hn^pXoyers may st3bmit additional tnedi.cal evidenee relating to
is issue, including reports from Timplcryex xeqtaested.

exarninations, Medieal evidence must be submitted by
o9/22/2oog. Employers must notify the Xnduatrial
Commission in writing of tlieir intent to submit medical
svidence by 08 /oq/2o 09, if the evidenae is to be considared by
the xaidtistrial Goxuznissionspeclalist(s).

{¶ 2619. By letter dated JuJy a8, 2oog, relatox' ftelly notifi.ed the coznmiasion of

its intent to subanit medical evidenee,
11•27) zo. On Aiigast 31, 2oog, at relator's request, elaixaant was exainined by

QseaT F. Sterle, M.D. In his teirpage narrative rop¢x1: dated September 8, 2oog, Dr.

Sterle opined;

As related to the physical allowed eonditio:ns in the claixn, the
onty res3.dtYal Impairment ander this claim is a short-leg
syndrome, which has been addressed with a lift, I find no
otlier ,physical oondxtion that would preclude Mr, Masozr froan
suafiaining xertiunerative eanployrnent.

The remaining allowed con.ditions in the claim have resolved
and are co11sldered to be at maximum medical ianproveanent,

(1(28) u, At relator's reqacst, psychiattist M- chazd H. Olaay, iVI.D,, conducted a file

review, In bis two-page naiirative xeport daiEd. Septemba7r 3, z009, Dz. Claxy statteas

Review of medical records indicate that the f{rst physician of
recoxd released Mr. D/.iason to zehmx to wpilt on ltght: duty hi
Januaxy of 2oo6, He later changed hia opinion and said that
Mr. Mason enttld retum to sedell.taiy wox'7.t in MaXch af 20o6,
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.A.cceptiug the obJective medical findings In the file, it is my
opinion that Mr. Mason is able to peri'orm sedent;a'y worlr
whk,,h is appropidate with b.is allowed physical conditions, In
my rn.edical opinion., the allowed psychiatric conditions watYld
not prevent him from worlting a seclentary,job, In my nxedical
opinion, the psychiatelc condittons do not cause perma.nent
total disability.

10

{I 2P} 12, On Sepfieznbsr 8, 2009, at relator's reciuest, cla.imant 7vas exanlilxe.d by

psychologist Michael A. Muxphy, 11h,D. In his ten-page naYTative repozt, 17x. Murphy

opines:
--Qpiniont. The following opinion is based on a reasonable

degree of psychoXogical cextainty.

Q i xx e s the al-lpw-ed s ch Io fc
caxid3tions of "Aogegsive DIgQrdgx^"
X°L^IC tr$t9 PjSOlL'de7l' t' '41''hat 1'Qr9t1`1^Cttpns jf al7CV,

wbtxldvou Vlace on Mr. Mason's work aetiv^t^tais?

In xny opinion, this Tn,jured Woricer's d.epression Is niild. He
has never a,ttemptsd a psychotxopic.

His eondition of Post -n-aumatic Stress Disorder Is of rnild
severity as well. He d.enies'syxny ptoms of star.tle raspozases,
psychic numDix& and he does con.tinue to drive. His primai-y
complaints with respeot to poSt-traut'1C1atlC stress are that of
nightmares atzdflashbaclo.

This Injured Worl(er drlvm, travels, hau.dles his finarices, usas
a scootcr vvhqn, sho.ppzu.g, doaa laundzy, coolca one inoal a day,
and per£mmw light housewoxlz,

His appetite is normal, libido is normal, and. his energylovel Is
normal (see MCMl-1I1).

The In^iurecl Worizsx's co8nitlve Atnctions ale ftilly intact wxth
no sliort or long-torm itnpairm.erit,

Recali that his funationin$ is also red.uced.by unrelatad faotors
(i.e., obesity, cardiae, sleep apnea, and other factors).
In my opi.i.on, his DSM-IV psychological coWitiow would not
prrecltttla his folmer posxtion,

Q^rl^sn zt ls ^J[x•. 1Vtaspn brecluded fcoxn all
atista.ixxed rm.uYYentfive empl.rwnant as a resrxXi: ottlie
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y,.,.
roichtRl iynnakm&iA,from the allowed RsvGhAaIO
conditions of "Denressive Di5order" and "Post-

h^ D og* ,if
in xny opinion, the Allawed ASM-1V conditiozas are not wozk-
prohibitive, His conclitions are znild and do not xecluire
medicationa Many of his symptoins fall a'n the normal tange,
His copitiva functians are intact, alett, and in the nomaal
limit range, This does not aGeot2nt for the effects of his
medications (x elatsdJtmelatecl).

(Amphasie sic.)

(130113, In Iceeping wltla the 'Selatenxber 22, zoog deaMn.e for subxWssion of

xuedical evideztce as set forth In ttae cotaaYnission's acltxYowNdgment lettet, on.

.September 22, 2oog, relator timely subn-Atted to the commissi.on tha reports of pxa.

SterIe, Clary, and Murphy,

1131j 14. On September 23, 2oog, the commission mailed a "medical

exaininatlon referral" letter to Wi!]iaxn R. Fitz, M.D. The letter Ix*imed Dr. Fitz that lie

wAs scliaduled to perform an exaxninfttion of the claimant on. petAber 7, 2oog, The lstter

alsa reeites "pertinent medical records are enclosed." Apparently, with the letter, the

coinm.ission sent copiea of claimant's medical records, but not relatoi,'s medi.cal records,

32) z On Qctobez 5, 2oog, the commission mailed a "medical examinatio.n

referral" letter to psychiatrIst ,Tob;n M. Malinlcy, M.D. 'pJae letter infoxmed Dr. IylalinlV

that Ixe was scheduled to exaanine claiman.t on October 2^, noog. The letter also recites

"pertinent xn.edical records are enclosecl," Apparently, 14th the t'e£erral letter, tha

coanmission seaat copi.es of claitnaut's medical recoids, but not ielator's medical xecoeds.

(133) a.G, On Octobea 7, 2oog, at the commission's request, claimant was

examined by Dr. Fi1:z. In his three-page narrative report, Dr. Fitz opined that claimant

has a"37°lo iznpakmerzt to thebodyas a whole."
(1134) 17. On a physical strength rating form dated October 7, 2oo9, Dr, Fitz

itidiGated by his mark "(i:)his Injired Worker is incapable ofwovlt,"

{135} 1I3, On patober 21, 2oog, at filae conaznission's request, claimant was

exainined by Aa•, Malinky. In hig ei.glxt page naiTatLYe repo1 k, Dx, Malinlcy opines ;

,ASSIRfSS3.V.[EN'x' QF SH'VRIZIm'i(' IV' °I°.I;T2MS f33i•
FUNCTIONAL LIMITATIONS DUE TO MR. M11B0N'S
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t.
DFiPRF,SSWF, DTSO1zDEXi. AND P0ST«7.'RAY.TMAI'r+G
STRESS DYSOItDEit. (A.ecowd.ing to ,A.NCA Guides, 5th
Ed.):

7. .A.ctivities of daily living, xucluding cleaxling, slxoppiXg,
coolcfng, paying bills, xnaintaining his residence, caz.ing
appropxiately fo1^ his groom,io.g and bygime, u"Omg
telephone and directortes, Glas,g 3, moderate
^1^dttpatxl^e^tlt.

2. Soci.al fimctioning, his ability to got along with others;
avoid altercations, fear of stxangers; avoidanee oi
inte^ e^rsot,al ^^elationships and saciai isolation, Class g,
^nperafie irnp afi-rnont.

3. Goncenti-ation., persistrance, and pace with respect to
completilrg tasks in a timely manneac and being able to
concentrate and attend to that t^ wbiGh he fs dolz^g. Class
3, m;oc't.e^^ate imapazr^r^.e^nt.

4. Deuoxxxpensation In womk or work Xilte settings;
capaci.ty to adapt to stressfal circumstances inolucling fhe
abzlity to malce decisions, attend to obli.gatiolis, make
s6edules, complete taslze, interact with supervisors and
paers, Glass 3, YnOdex'n.te irn.Pairrnaent.

The American Modical, Assocktt^on QW.^t ^.y,aluW=
of Permanent Iswaimzat ,, th Oion was utiiized. Tlze
best estimate of t}ie whole person impalxmeu.t based only
on the allowed Depressive Disorder and Post-Traumatic
Strass Aisoxd4x is 3A. aj,

S. Gom.plete tlto endosed occupational activity assessment.
Rased solely on the itnpaiunent resulting ftom the allowett
m.enta1 a-ad behavioral condition in Ws claim within my
specialty and with no consideration to the 14ured wotk.ers
age, ecl.ucation ox work training; This injared woxlcer is
311capable of work.

The Injured woxlcer would not be able to deal with the
public, This Individual would n.ot be able to Ila.ndle th.e
stress of a normal workday or worlo,veelc. i-Xe would have
difflculties sastabiing "pcxststing at tasks.

(Eniphasis sic.)

12
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(136) :tg. On October 21, 9-oog, nx. Ya1inlq completed a£oxxn. capttoned

"Occupational AetWty Aseessxne3 it, Mental and iiebavioral Examinatioil." On the form,

Dr. lVSalinllcy Indicated bylhis mark "[Qbis injuredwaxir.erls incapable of worlc,"

(137) 20, On November io, 2oog, relator -nzoved for leave to taXce the depositiow

of Drs. Fitz and 1Mat}nlcy,

(q 38) 21. FollawJng a September 17, 2oog liearin.g, a staft hearing of$cer
issu.ed separate orders denying relator's motions for leave to depose the doctors. One of

the oiders statesc
The Employer has reriaeeted to depose to DLI, ]Ptzaiinky,
regarding the repoi't wx.ltten on J.[1/21/2049.

The Staff Hearing Officer finds that the request Is
unreasonable, beeause tha repoits submitted bY• the Umployex
from Drs, Murphy and Clary were not reasonably available to
be inrluc7ed in tlie paelcet of, infamiati,>n sent to Dr, Ma7inlw
prior to his examination of tho 1*red. Worker. `Xha laclr of
citation to all of the Employer's tnedical evidence is,xiot a basis
to grant the request to depose Dr.1VIaYinlcy, and any potential
defact can be romediedby the El mplayer by otl4er means.

' The other order statest

The Eniployer has reg.pested to depose Dr, Fitz, regardin$ the
report wX•itten an 10/07/2009,

The Staff Hearing pf£icex finds t.ha9: the request 9s
unreasonable because the Fmp7oyer's evidence £rom pr,
Sterle, Murpaw atxd Clsry was filed on eitlaer o9/22/2009 or
09/23/2009, and Oie examination with Dr, Fitz was scheduled
by letter mailed 09/2$/2009. The laalc of ineYusion of the
Employer's znedcal xepo3 ts in the evideilce cited by Ar, p'ltz is
iiht foi.ind to be sufricient reason to grant a deposition oi Dr,
Fitz,

Tharefore, the request ls denied.

{j 39) 22, Oxl pebruary 20, 2o:Lo, the com►xxission mailed orders denying relator's

roquests for reaonsideratioxl of the 8IS0's orders denying leave to depose,
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(t40) 23. Relator reciuasted a prehearing conterence with the Gt,luxnbtts hearing

administrator, FoIlawing a Febiua17 4, 2oto conference, the hearing administrator

issued a cosnplianoelettevstat3ng;

The medical reports sub.mitted by the Employez; I)r. Glary's,
9/$/2009 repart, Dr. Marphy's 9/8/2oog report and the
repozt of Dr. Stezle, dated. 9/8/2009 will bo submitted to Dr.
ritz aiid Ax, Malinlry to obtaia an addendum to their repoxts so
that they can opine as to whether or not the Einployer's
medical roports changes their original opinioiis, A,ftei! these
repoi-ts are processed and in flle, the claim will be forvarded to
dacheting to xesehedtile the hearing on the issue of Injuretl
'ShTolizea.•'s application to be derlared pslinanently and to ►ally
tlisabled,

;1141) 9-4. rn response to the coinplianco 7etter, the comrrdssiaan rnAiled two letters,

each dated p`ebruary+ 2010, to Dt, Malinlzyr. Ona lstter statesc

Thank you for youx' report dated I0/21/2009, The uldustliai
cornYnisa}oxi inad.vertently onnitted two timely filed repoi•#s by
Dr. iVlicliael ivZuxphy aixd Dr. Oscar Sterle for your review and
ura asking whether ox n.ot this changes your oiiglnal opiniaai,
rf'there are any ehai3ges, please describe below anctif not, state
as suoh,

Tnresponse, Dr. Malinlcyw^otv In his ow.n hand;

I have reviewed the report of Dr. Murphy dated 9/8/20oq and
the repoit of Dr. Sterle dated 8/31/2oo9. My opuxion reanains
the same as stated In my repoTt of 10/21/2009.

{I 42} P-5, The second letter to Dr, MAi1W dated February 4, 2oio states:

ThaAt you for your report dated io/2i/2Aa9, The 1[nd.ustvlal
Coinrnission imadvert•tently omittsd t;he iiznely filed report by
Dr. Rtchard.Clary ft your i-eview and are asking whether or
not this changes your original opinion, ff thora are any
ehangeo, please desoribe below and i•f not, state as sueh.

TXX xwpoaise, Dr. MalaW^y wrote in. lils own hand:

I have read Dr. Claiy's xeport dated 9/3/2009, My 048Wl
opinion, has not cllaliged,
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{I 43) 26. In response to the compliance letter, tha Gommiss3on mailed oile ietter

dated Febiuary 4, amo to Ax, Vitz, The letter states:
'ihanlt you for youx, mpoxt dated 10/7/2oog, The 1-ndushial
Oommxssiozt im.ad.vextently omitted two timely filed reports by
Dr. Oscar Sterle a.ncl Dr. Murphy foi, yoni, review and are
aslting whether or not this changes your original opiYiion, If
there are any chan^ges, please describe beYow and if not, please
state as such.

zuresponse, Dv, Fitzwrotein his own hand:

These two reports were revlawed and do not change the
opinions expressed in my report,

1144) z7. Following a Maralt 16, aoio hearIng, an SHO i.ssued. an mder awarding

PTD compensation starting Soptexnbex aa, 2007, The SUO's order expXazns;

Permanent and total disabili^ compei^satlon is awarded. from
09/25/2007 for the reason at this is the datn of Dr. May's
xeport supPonlug the award,

It is the findisa.g of the Sta#f Hearing Clfflcer that the Infured
Worlcer is permanent]y and totally disabled as the result of the
n^edical effeots of hjs allowed physical and psyoliologinal,
Injuries, The Injured Warlmr has lieen l,neyented ftom
returnix-Lg,to any form of sustained remunerative em.ployment
as a cansecluence af each of these two categories of medical
condition. Su.ch a fiudin = mandates a^. award of psrnnarnalxt
total disability compensat^on without fiirtlter consideration of
the "ambangon" J'actors, In rQachiug this conclusio-n, the
Staff Hearing Officer xelies upon tlie 1n.depenndent medkeal
examinations and eveituat.i4ns pelformed at tho dixect[ion) of
the Industrial Oommission, Willl3am R. F.ltz, .M,D., who
examined with respects to the allowed physieal injYiries, and
Jolan. M, MRlinky, Ph,D., wh¢ mmined with xespeots to the
&llowed psychological Gonditions, In evaluating the oredibility
of these reports, the Staff Hearing Offlcer paitioularly notes
the os/28/2ooo vaport of S?r, Ward, the two reports of Dr,
May of 09/25/9007 and og/26/2oo7, aud thO 07/07/2009
xeport of Di. Howax'd, The Staff Hearing Ufflcer further
parfiteulhrly notes ttiat the 14ured Worlrer has a claim whirli Is
allowed fai! a very serioue loft laip fracture, a}id also for
psychological conditions, notably post tra-amatic stress
disorder, togetlier with some pb.ysir.al conditions related to the
allowed bip fraoture,
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The Staff I-leazing Officer has considered the prior denial of a
pexr.nanent and total application in early 2oo7, the medical
submitted on behalf of the 1lmployer, and the Employer's
azguments wlth respect to the su£flcienoy of the evidence
submitted in support of the application, Speciflcally, tho Raff
Heai'ing Ufflcer has considered the Employer's axgttment that
the Injured.'W'orltar suffers from multiple unallowed medical
condittons which have beeii Improperly evnaluated by the
medical evidence ln si.}pgort of the application, and has further
considered the Employer's arguments with eeapeGt to alleged
inconeistency in these repo^.^ts,

It Is plain that tlie i€njtired Woxlzer does suffex from medical
condltions over and above his allowed in4urles. In part.ietzlar,
the xrtjured Worlcer has multi-leveel spondylosis in the lower
back, which may Impact the ^n#ured.'W'orlter's loss of funation
in the lower baclc, whou cnnsi eration is being properly given
to his allowed luznbAx, stxafn, In light of the fact that the
nnedical professionals specifically state that they are
considering onty allowed cAxzdltiona, there is aio direct
evidence of any irnproper eonsidaration of these uzzallowed
cnndltions affecting the samabody pazt,

The Employer fuither argues that the repons,of Drs, Howard
and May fmpropezly consider tha Znjured Worlcer's age,
edttcation, wo* experience, sn,d siznilax disability factoxs In
reaching their eornciusloxis. Reading the xepoits in context,
they are plainly stating that the ZiY,juied Worltex has lost the
ability to engage in any frnm of sustained remunerative
employrickent. Forther, an erior in on.e of Dr, May's rqorts
which appears to state he is consldering a zight hip fracture, is
^lainly merely a elerical euror as tlzere ^ no evldence the
tr^uxed Worlcex ever liad a right hip fractnre, >^`ina^,y, the
argwmm tliat the physieal evzdezace suppoX^ #he conclt^sion
that the Iz^f ured 'Woi^zer could. engage, on a physical basie, ha
paxt»tlme sedentary worl^ is not suppoxted by the ^•e^orts cited.
Thls is an inferenee drawn azguznezztati.vely, but not stated by
th6xeports under consideration,

In light of the fact that the lndependen.t axaminations both
conolude that tlxe zn4ared Worlter is unable to engage - in
sustained remunerative employment, solely as the'result of the
allowed conditions, the weight of the ev.tde.nce strongly
srxppokts the conclusion that the physioal and psyehological
conditlons talren together do so, Consequently, an award of
permanent total disability compensation is made.

16
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45^ 28; On May 2o, 2oxo, the three-mem.bar com.rai,ssion mailed an oxdev

denyiug xel.atoz's rec,luest for reconslderation,

{¶ 46) 29. On April q, 2ox:t, xeiator, Old Dominion Fi-ei.ght Line, zn.c,, filed. this

znaFiclamus action.

Conuluslons o Taaw,

(¶ 47) It Is the magistrate's decision that this court iestie a wxit of mandamus, as

more fiffly expla9ned.balow,
{¶ 48) Qhio Adm.Code 4121-3-34 provides the cornmission's xules for the

ac^udication of i'TD appliaations,

(149) Ohio .Aft,Codo 4121-3-34(C) Sefis foTt1x the comnIissloU's talc;s regarding

the processing of PTD appllcatlons.

()7SO) Oliio Adxn,Cod.e 4121-3-34(C)(2) pz'ovides that the commission shall sei^ve

aia acknowledgment letter following the filing of a PTD Applicatioxz :

At the time the apph.cation for permanent total disability
compensation is filec3 with the indtlstrial commission, the
tnd.ustrial comanissioti shall serve a copy of the appYieation
together witli copies of supporting dociiznents to the
employer's rapresentativv (if the azxiployez: isrepresented), or
to the employer (if the employer is not represented) along
with a letter acknowledging the receipt of the permanent
total disability application.

Oliio Adzn.Code 4121-3°34(C)(4)(b) provides:

The employex sbail be provided fourteen days after the dat.e
of the industxzal coxrzroissloxl, aclrnowledgm.ent letter
provided for in paragraph (0)(2) of this rule to notify the
commission If the employer in.tsnds to submit medical
evidence xeXating to the issue of perinanent total disability
coXnpeiasatim to the comrnissi.on, Should the employex
xnalce suoh written noti£ication the employer shall s0rnit
sucli medical evidence to the commission within sixty days
afker the date of- the coxn.mission aolcnowledgment letter
Wass relief is provided to the employer under paragraph
(C)(4)(d) of this x-uls, Should the employer fail to make such
written notification within fourteen days after the date of the
comzx,xssion aolmowledgment letter, the smpioyei^ shalt be
provided sixty days after the dAte of the commissi-on
aelcnowledgment letter to submit medical evidence relating
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to the imus of permtuient total disability colnpensation to
the commission, but the scheduling of the i;^uxed worlr$x for
appA^opkiate medical axaminations by physicians selected. by
the commission undex paragraph (C)(5)(a)(iii) of this rule
wltl pilaceed without dolq,

t?Mo Ad.m,G`Ode 4121-3~34(C)(5) provides:

(a) J?ollowing the date of filing of the perinanent and total
disability application, the clatms examiaez shall perfofrn the
foxlowxng activi.ties;

•* .9 *

(11) Copy all doeurnen.ts including medical and hospital
xepoits pertinent to the iesue of permanent total disability
inciuding relevant evidence provided u.nder diviaion (C) (q.) of
this rule and subzrait the sarne to an examining physician to
be selscted by the claims examiner,

(iii) 8chedule approf,rlate medical examitation(s) by
physician(s) to be selected by the comWseion provided that
the scb,ed-uJtng of said exams shall not be delayecl where the
employer fails to riotiiyy the commiesi.on within fourteen days
after the date of the CoI.XlITliSsloYL aCknowledginerit letter tl1kt
it Intends to submit medical evidonsv to tb.e cominission
relating to the iasue of permaneiit •t•otal disability
compensation,

Ng1 } Idere, zelator thuely notiffed the corn.nzissiozx within the iq^day perlod that it

intended to subxnit nzodical evidence zelatizig to the issae of PTD coznpensation, Tben,

relator timely subrnitted its naed'acat evidence within 6o days after the date of the

commission's aalcnowledgmentletter.

{¶ 52} Under the rules, relatox was glven the right to have its lxxediCal svldexice

submitted to the exazuining physicians selected by the cvrnmission tmder Ohio Adm,Code

41121-3r34P(G)(a)(ii).

(153) Under phlo Adzn,Cade 4121-3°84(0)(4)(b) ► tho sol,eduliiig of the

commission's medical exaaninatlons will proceed "without delay" where the employer falls

to provide the notice ►,vithin the,i4-day period. However, izuplicit In the rule is that the

scheduling of the coininissfon's medical examinations shall be delayed where the
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employer provides the notice within the i4-day period. Where 110tice is givea within tha

14-day period, the ornployer has 6o days to provide its medical evidence, and the

scheduling of the coxnnxissiozt's medical examinations aArs,ust be delayed to aceooxnmadate

the Go,day poxiod,
(154) Hero, the comznission failed to follow its own rules when It failed to submit

relatoVs ttmely •filed medical evidearce to Its examining physiclans prior to their

exam-inatioi;s. Ttelator had a clear legal right uaader the conamissiAn's ruxes to have Its

medical evidence, namely the reports of Drs, Sterte, dary, and Murphy, submittod to

exarnining physiciana Fitz and Malinlcy pxio} to their examinations of t13e claimakzt,

(1155) liere, the comnnissl.on end.eavorecl to remedy its failure to follow its ow,a

rules by sending relator's inedical evidence to examining pliysicians Fitz a-ad Tvl'alinlc,y

after they had examined, the claimant and issuea their reports. As noted earlier, Da, Fitz

an;d. Malinicy responded to the comm,5si.on's Febroary 4, P.oiQ letters Indicating thut their

review of relator's medic4l ovidence did not ehange their opirAuns rendered In their

reports, 14owevna, as relator here points oat, eveaa the commissiozr's remedy was not

complete because Dr, Fitz was never sent a eopy of Dr, Claly's report. Rather, DL, IYtz was

onl.y Sent copfes of the reports of Drs, Sterle and Murphy.

{^( 5G} The comrnission's rules do not provide for ad.dend.um iepoats of the

coznnussion's exan-i3n.ing physi.ciaus wlien the co.rntnission; ?fails to follow its own rules

regarding submission of the ernployor's metlic,al records to the cammisslon,`s examining

plsyslciams, Thus, the commission fashioiiecl. a rem.edy for this occasion in •the hope that

the ad.dendu.axz repoifs wottid eure the probiem, In the mEagistrate's vlew, the addendarn

reports do not cure the pxoblem,

57) We dp not ICnow, and Cannot ever know, to wliat extent the tilne^y rL'Geipt of

relator's medical evidence by Dxs. Fitz and Ma7lnlcy prior to their respective examinations

would have inftuenced the medical conclusions drawn by those physieians .ia their

reports, We only lenow that• the einptoyex°'s inedical evidence did not change the medical

conclusions of Drs. Fi.tz, and. MalinlW when tliose doctors were asl(ed to reconsider their

concXusions after reviewing the eniployer's medical records,

{I S} An the mag#strate's view, the commission's failure to follow its owh rules was

prejudicial to relator's z3ght to challenge claimant's PTD application under the rules. It is
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weIl-settled that the connnissi.on must follow its own rules as wiitten. State ex rtet, .FI,CX,

Inc, v. Ohzo 13ur, qf WAt•kers' Comp., 8a Ohio St,3d 642, 647, x998-O1uo-:tq6.

(1591 .d,ccordingly, it is the magistrate's decision that this court fssue a writ of

rnandamos ordering tha cominisslon to vrtcata its SI1O's order of Maieh 16, goio

awarding 1ITb conapensation, and to conduat further proeeedlings xegarding the PTD

application aftet, elimination of the repoxts of Drs, Fitz and 1V1'alinlcy fratn fmther

evitientiaty consideration, The commission sliall sclZed.ule new appropriate medical

examinations, ancl, xn so doing, sl7all subxzit to the newly selleeted plysicians the medical

evidence of the arnployer and the claimant as provided by the coxnrsxission's rules.

^^ ...sslCe e Make
^ XR1`I N F,TH W. MA. 0 It E

1+rrAGlrSMTE

NOT.tOE TO THE PARTIi^3S

Civ,R, ^3(ri)(3){a)(iii) provides that a party shall not assign
as error on appeal the court's adoptioix of any factual finding
or legal eozy.elu.sioxt., whether oa: not speclfically designated as
a finding of fact or conclusion of law under CMR,
63(D){3)(a)(ti^, uul.ess the party timely and speaifiGalxy
objects to that factual finding or legal conclusion as reqt7ired
by +Oiv.R, 53(D){3)(b).

000024



The Industrial Canzmisslon of Ohio

RECORI1 OF PROCEEAINGS

C1aim Number; 06-006440 Claims Heard= 05^006440
LT-ACC-SI-COv

PCNt 2061181 Robert [., Mason

ROBERT L. MASON
191 3 CHESTERFIELD RD
COLUMStIS OH 43209-1912

Date of Injury; 1/18/2005 Risk Numbert 20005302-0

This matter was heard on 02/26/2007, before Staff Hoarin Officor R.
Miilor, pursuant to the provisions of Ohio Revised Code ^ection
4121,35(ej(1) pnt

IC-2 App For Compansation Of Permanent Total Disability filed by lnjured
Worker on 04/26/2006.
Issueo 1) Parmanent Total Qisability

Notices were mailed to the Injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workerst
Compensation not less than 14 days prior to this date, and the following
ware present at the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker and Mr. Hafenstaln
APPEARANCE FOR THE RMPI,PYERr Mr. Shav, Mr. Pressler and Court Reporter
APPEARANCE FOR THE AOMINISTRATORt N!A

It ts the finding of the Staff Heariag Offiaer that this clairo has been
allowed fors kI.TP FRACTUREI LEFT TROCHANiERIC FEN£1R FRACTURE, LEFT FENORAI.
NECK FRACTURB.

Aftar roviowiny all of the evidence on file and considering the tastimony
of tho tnSured worker attd Mr, Prossior, it is the order of the Staff
Hoaring Officer that the injured worker's application for poraranont and
total disability, filod on 04/26/2006, is denied,

It Is the finding of the Staff Hearing Officer that tha infured worker
retains the residual physical and intellectual abilities to engage in
sustained remunerative employment of the sedentary nature,

In finding that the in,iurod workor is not pormanentiy and totally dtsabled,
the Staff Hearing Officer ralies upon the nedical reports of Drs, Robert
Tt:rner, dated 07/21/2006 and Oscar Sterle, dated 06/23/2006, and the
Vocational Assessment report preparecl by MV Solutions, Xnc.

The injured worker is a 66 year old male who graduated from high school in
1967, The injured worker has the ability to read, write and perform basic
math. The inJured worker did not attend a vocational schooT for training
but ho does have extensive experfence as truck driver. The injured worker
testified that ho acquired the skili of truck driving on the ,iob.

The record raveais that the in,iured worker has ovor 43 years experience as
a truck driver, local in towa delivery and over the road. Ha worked for
various employers over tho years as truck driver, Krogor, Coco Cota, and
o1d Dominion (employor of racord).

The injured worker sustained this in3ury on 01/18/2005 when he sli pped on
ice while delivoring itoms to a customer, He does not have any othar
industrial injury olaims,

PTOpENY Page 1 srt/sri
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The [ndustrlal Conirnission ofO3do

RECORI) OF PROCEEDINGS
Claim Humberr, 05-806440

The claim was allowed for left hip fracture, loft trochanteric femur
fracture, and left femoral neck fracture. The reeord reveals that the
in,iured worker had surgery to repair which involved a hip nailing apd
intramedui7ary device going all the way to the knee. After the surgery,
the in,iared worker had physical therapy and follow up care with Pr. Pa pp,
his attending physician and surgeon. He currently uses a cane to ambulate.

On 07/25/2006, Dr. Turner (orthopedist) exanlined the Injured worker on
behalf of the Industrial Commissfon to determine whether the indured worker
retains the residual physical capacity to engage in sustainad romunerative
employment based upon the allowed conditions in the claim. Dr. Turner
opined that based upon the allowed conditions in the claim that the injurod
workar retains the residual physical capacity to engage in sedentary
employaient. Dr. Turnar found that the injured worker had a whole person
impairment of 36 percent with respect to the allowed conditions in this
claim, lle further opined that the injured worker retains the residual
physical capacity to angage in sodentary omployment,

MV Solutions prepared an vocational assessment on behalf of the Employer to
datormine whether the indured worker possess transferablo or related
employment skills based upon the in,{ured worker medical restrictions, work
history, and education.

The vocational consultant opined, based upon the injured workaris
education, work history , and physical capacity, that the injured worker was
not vocationally unemployable. The consultant opinod that the infured
worker could consider amployment including, but not limited to tolophono
sales solfcitor, dispatcher for niotor vehiole service dispatcher
maintenaoee service dispatcher, and other pos{tions in the entry-iovel
sedentary positions,

It is the fiading of the Staff Hearing Officor that tho fn,iured workor is
not pormanentiy and totally, disabled based upon the roason sot forth in
this order. The in ured worker has the ability to raad, write and perform
basic math, he retains the residual physical capaalty to perform sedontary
employment.

The infured worker has demonstrated that he has the ability to maintain
employment relationships by beiag omployod for 43 years as a truck driver,

Tha Staff }loaring Officer finds that the indured worker has the ability to
obtain entry-level employment as a dispatcirer of motor vehicle pool,
service maintonance and some dispatcher 4abs that do not re quire constant
standing. Staff Hearing Officer also finds that the inJured worker could
perform cashier jobs that only require sitting,

Therefore, the Staff Hearing Officer finds that tlte injured worker is not
permanently and totally disabled,

Typed Byi srl
Date Typed: 04/06/2007 R, Miller•
Date Receivedi 04/27/2006 Staff Hearing Officer
Findings Mailedc 04/12/2007

BteelranieaNy aisned by
K. Nfilfer

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injurad worker or employer, please notify the Tndustrial Commission.

PTPDENY Page 2 srUsrl
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1'ho Yndusfa•1ni Cemmisaton of Ohio

REICGRD OF PRQ CRADxNGS
Claim Number; 05-006440

08-806440
Robert L. 14ason
191 S Chesterfield Rd
Columbus ON 43209-1912

Risk Noa 20005302-0
Old Dominion Freight Line, Inc
Parker Katrana
600 Otd Oominion WaY
Thomasville NC 27360-8923

PTpptNY

IO No; 10467-90
**xAanial 0, Coenor***
601 S Nigh St
Columbus ON 43215-560I

IB Nat 1649-$0
Eastrean & Smith Ltd
PO Bax 10032
Toledo ON 43699-003?

IB No: 1702-80
CambiNdgo Integrated Servi
PO Aox 2305
Mount Clemens MI 48046-2305

IO Not 4000-05
***BWC - OWRF Seation***
30 W Spring $t
Columbus 03i 43215-2241

BWC, LAW OIRRCrOR

page 3
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Tho Induslrief Commisslott of Oldo

RECORD OF PROCE1 1̂D1.NG$

Claim Numbers 05-806440 Clairos Heard: 05-806440
f.T-ACC-31-COY

PCN; 2093162 Robert i.. Mason

ROBERT L. M0.SON
191 S CMESTERFIEl.O RD
COLUMBUS OH 43209^1912

Oate of In,iuryr 1/1812005 Risk Number; 20005302^0

This claim has been previously allawed fors HIP FRACTURE, LEFT
TROCHANTERRTC FEMUR FRAC7URi:; LEFT FfdSORAf. NECK FRACTURE; &PRtiSSIVF
DISORDER; LEFT SHORT LEG SYNDROME; LUMBAR STRAIN; POS7 7RAUMATIC STRESS
DISORD>dt.
DISAI.f.OWEAi AGGRAVATION OF PRE-EXISTING SLEFP APNEA.

This matte:r was baard on 12/17/2009 before Staff Hearing Officer Rabert
Cromley pursuant to the provisions of R.C. Socticns 4121.36(8) and
4123.811(D) on the following:

LETTER filed by Employer on 11/10/2009,
Issuet 1) Motion To Depose/Interrogatories - DEPOSE WILLIAM R. FITZ, MD

Notices were mailed to the Injured Worker, the Employer, their rospectiva
reproaentativeg and the Administrator of the Aureau of Workers'
Compensatfon not less than fourteen (I4) days prior to this date, and the
foljowing wore prasent for the frearingr

APPEARANCE FOR THE INJURED WORKER; Ns, Ragor
APPEARANCE FOR THE EMPLOYER; Mr. Shaw
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The f;mployer has requested to depose Dr. Fitx, regarding the report written
on 10/07/2009,

The Staff Hearing Officer finds that the roquast is unreasonable because
the Employer's evfdence from Dr. Sterle, Murphy and Clary was filed on
either 09/22/2009 or 09/23/2009, and the examination with Dr, Fitz was
scheduled by letter mailed 09/23/2009, Tha lack of inclusion of the
Employer's madicaf roports fp thc evidence cited by Dr, Fitz is not found
to be sufffcient reason to grant a deposition of f3r. Fitx.

Therefore, the request is denied. The processing of all pending fssues is
to resurao.

Typed By: js
Date Typed: 12/17/2009 Robort Cromley

StafP Hearing Officer
Ffndings Maiied; 12/19/2009

7:Icctrontcally slAned by
Robert Cromloy

SM02 Page 1 3o/is
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Tho TndustrEoF Gonuttisslon of 0111o

REC4RD 4F PR4CEEDZNG$
Claim Humberl 05^806440

The partios and represontatives listed below havo been sent this record of

paitios, npiease f not
you

ify are theo Industrial r Comdmissiopsentative of one oP the

05°&06440
Robert L. Mason
191 S Chosterfiald Rd
Columbus 0H 43209-1912

Risk No: 20006302-0
Old Qominion FretiFht Line, Inc
500 01d Dominion Way
Thomasville NC 27360-8923

10 Noi 10467-90
an*Connor Evans & Hafenstein LLP""
601 s Hig^ St
Columbus 00 43216-5601

In Noi 1649-00
Eastman & Smith Ltd
PQ Hax 10032
Toiedo OH 43699-0032

ID No= 1702-80
Cambridgo Integratod Sorvi
300 W Wi15on Bridge Rd Ste 200
Worthington OH 43085^2286

BWC, I.AW QxRECTOR

NOT2; IN3URE0 WORKERS EMPLOYERS AND THEIR AUTHORIZRD R£PRFSENTATIVES MAY
REVIEW THEIR AC71VE CLAIMS INF0RAT10N THROUGH THE INDUSTRIAL COMi4ISSI0N WEB
SITE AT "(,0 c ONCH ON THH HOME PAOF OF THE WEB SITE, PLEASE CLICK

^7AINEt} ANPASS(LrYOUISHOULQrBENAllLE'f0 ACCESSOYUURAACTlVE CLALM(SjOU HAVE

SH02 Page 2

,W aquol owwrtaatty HrPloyor
and 99tvtaa YxoYfdar

js/js
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Tho Tn(lush•fal Conimtsston of OhEo

RECOIZ.D OF P'ROCEEDING5

Clai;n Numbar; 05-806440 Claims Heard; 08-806440
LT-ACC-SI-COV

PCNt 2093161 Robert L. Mason

ROBERT L. MASON
191 S CHESl'ERFIELD RD
C0LUM8US OH 43209-1912

Date of In,iury: 1/18/2005 Risk Numbert 20005302-0

This claim has been previously allowed for; HIP FRACTtR{Ei LEFT
fROCHANt'ERIC FEMUR FRACTURE; LHFT FI:MORAE. NECK FRACTiAtE {^ DEPRESSIVE
DISORDER; LEFT SHDRT (.Cp SYt^DROME; LUMBAR STRAIN; PAST-TRAUMATIC STRESS
DISORDER,
DISALLOWEp: AGORAVATIOH DF PRE°E1tISTINQ SLEEP APNEA.

This matter was heard on 12/17/2009 before Staff Hearing Dfficer
Robert Cromley pursuant to the pravisions of Ohio Rovised Coda Sections
4121.3t3{R) and 4123.611(0) on the following:

LETTER filed by Employer on 11/10/2009,
Issue: 1) biotion To Depose/Intorrogatories ° D&POSt: JOHN K. MAf.INKY, PHD

Notices were mailed to tho In,iurad Worker, tho Employer, thair respective
reprasantatives and the Administrator of the Bureau of Workers'
Compensation not less thafl faurtaon (14) days prior to this date, and the
following were present for the hearing;

APPF.ARANCE FOR THE INJURED WORKER: Ms. Rager
APPEARANCE FOR THE EMPLOYERs Mr, Shaw
APPFARANCE FOR THE ADMINISTRATOR: No Appearance

The Employer has requested to depose to Dr. Malinky, regarding the report
written on 10/2Y/2009.

The Staff Hearing Officer finds that the request is unreasonable, beoause
the reports aubmitted by tho Employer from Drs. Murphy and Clary were not
reasonabl y avnilabla to be includod in the packet of information sent to
Dr. Malinky prior to his examinatlan of the In,iured Worker, The lack of
citation to all of the Employar's medical evidence is not a basis to grant
the roqt:est to depose Or, Halinky, and any potentfaf dafoct can be remedied
by the Employer by other means,

Therefore, the request is denied, The procassin0 of all pending issues is
to resune,

TYped Dyt oh

Uqte Typed; 12/17/2009 StafftHoaring Offioer
findings Mailed; 12/19/2009 Eteod•rniioaliy stgnad by

Itobert Crom3oy

SH02 PaOe I eh/eh
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Tho Iudusirial Comn:isslou of OhEv

R.MCORD OI+' PROCEEDINGS

Claim Numbers 05-806440

The parties and representatives listed below have boon sent this racord of

parties,nploasef not
you

ify r thooIndustriai
authorized of one of tha

05-806440 10 No: 10467-90
Robort L. Mason *'"*Connor, Evans & Hafonstein LI.P**
191 3 Chosterfield Rd 501 S High St
Cclumbvs OH 43209-1912 Columbus OH 43215-5601

Risk No: 20006302-0 10 No: 1649-80
old Dominion Fi`aiQht l.ino, Inc Eastman & Smith Ltd
500 Otd Dominion Way PO Box 10032
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Tlio 7ndustrinl Coninrission of Ofda

RECORD OF PROCEEDINGS

Claim Number: 05-806440 Claims Heatd; 05-806440
l.T-ACC-SI-CAV

PCN; 2092051 Robert L. Mason

ROBERT L. MASON
191 $ CHESTERFIELD RD
COLUNBUS ON 43209»1912

Date of Injury: 1/18/2005 Risk Number; 20005302-0

This claim has baen previousl y allowed far: HIP FRACTt11tCj LEFT
TROCHANT[RIC FEMUR FRAGTURE; LEFT CPMORAI. NECK FRACTURE; pEPRi~SSXVE
DTSORDER; LEFT SHqRT LIEp SYNDR0M5; LUNDAR STRAIN; POST^TRAUNATXC STRESS
DTSOROER,
OISAL1.04lE00i AGORAVATION UP PRE-EXISTINO SLEEP APNEA.

This matter was heard an 03/16/2010 before Staff Nearing Offfcer David R.
Paaker pursuant to the provisions of R.C. Sections 4121,35(B) and
4123,511(D) on the followingt

1C-2 App For Campensation Of Pormanent Total Disability filed by Injured
Worker on 07/22/2009
Issuet 1) Permanent Total Oisabilfty

Notfces wero mailed to the In,iured Worker, tha Employer, their rospective
representatives and the Administrator of tha Bureau of Workers'
Compensation not less then fourteen (14) days prior to this date, and the
following were prosent for the hearingt

APPEARANCE FOR THE INJURE4 WORKERt Ragar, Court Reporter, Mr. & Mrs.
Mason, Kimmet
APPE,tRANCf; FOR THE i?4PL0YERI Shaw, Prosster
APP><ARANCE FOR THE AOMINISTRATOR; No Appearanca

INTERLOCUTORY ADVZSEMENT ORDER

The Injured Worker's Application for Permanent and Total Disability
Compensation is taken under advisement because the matter requiras further
study and consideration.

The Self-Tnsurfng Employer is hereby ordered to comply with the above
findtngs.

This order Is intarloautory in nature and not subject to appeal pursuant to
the Ohio Adm.Code 4121-3-09,

Typed Byr kaj
Date Typed: 03/16/2010 David R Packer

Staff Hearing Officer
Findings Maileds 03/19/2010

SHOADV Page 1 ko,i/ko,i
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R.L'C4RD OF PROCEEDINGS

Claim lfumberr 06^806440

Eloclron{oatty signed by
Ilavid R. Paokar

Tho parties and rapresentattvos tistod below havo beon sent this roaord of

parties,npleasef notify are theolod^ustrial ^^ Commiasionsontativa of ano of the

05-806440
Robert L. Mason
191 $ Chestorfield Rd
Col utobus OH 43209-1912

Risk Nol 20005302-0
Old Dominion Freight Ltne, tnc
500 Old Oomtnion 4iay
Thomasv171o NC 27360-8923

IO Not 10467-90
***Connor, Fvans & Hafenstoin LLP**
501 S High St
Columbus OH 432I6-5601

10 No: 1649-80
F.astman & Smith Ltd
PO Box 10652
Toledo OH 43699-0032

ID No: 2I7485-00
Cambridgo Integrated Services
300 W 4tilson Bridgo Rd
WorthinOton OH 43008-2279

In Noa 4000-00
***BWC - OWRF Seotion*"*
30 W Spring St
Columbus OH 43216»2264

BNC, LAW AIRi;CToR

NOTE, INJURED 4i0RKERS, Ft4PLOYbRS AND TH2IR AUTIIORIZEO RP.PRt;SNNTATIVBS MAY
REVIEW TNEIR ACTIVE CLAIMS INFURMkTION THROUGH TME INOUSTRIAL COMMISSION WEB
SITE AT y^ o c.c QNCi ON THE HOMC PAGE OF THE 4tEB SITR, PLEASE CiICK

Ot3TATNEp hNPASS^ORp,TYOUISHOUIU.OTp^NRBIF.^RTOO BACC^SSGY4UR ACT^VE^CGIIN(S)OU HAVE
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The Iudustr[nl Coinmtsslon of Ohio

Rr,1C4R0 OF 1'RO CLUAINGS

Claim NUatber; 05-806440 Claims Heards 05-806440
LT ACC^SI^CUV

PCNI 2092051 Robert (.. Nason

ROBERT L. MASON
191 S CHESTFRFIFLU RD
COLUMBU5 OH 43209-1912

Date of In,iury: 1/I8/2005 Risk Numberi 20005302-0

This matter was heard on 03/16/2010, before Staff Hearing Officer David R.
Packer, pursuant to the provisions of R.C. 4121.35(8)(i) on:

10-2 App For Compensation Of Permanent Total Disability filed by Ipfured
Workor on 07/2212009.
Issuer 1) Permanent Total Disability

Notices wore mailad to the Injured Worker, the Fmployor, their rospective
raprosontatives and tho Administrator of the Bureau of Worker$'
Compensation not less than fourteeri ( 14) days prior to this date, and the
following were present at the hearin9i

APPUARANCE FOR THE INJURED WORKER; Ragor, Court Reporter, Nr, Nason and
Spouse, Kimmet

APPEARANCE FOR THE EMPLOYFRc Shaw, Pressler
APPEARANCE FOR THE ADMINISTRATOR; No Appearance

It is the findin g of the Staff Hearing Officor that this claim has been
allowed for: HIP FRACTURF LEFT TROCHANNTERIC FEMUR FRACTURE; LEFT FEMORAL
NECK FRACTURF; DEPRESSIVE U^S(3RqER; LEFT SHORT LEG SYNDRONF; LUMBAR STRAIN;
POST^7RAUHATIC STRESS DISORDER,

OISALLUNED: AGGRAVATION OF PRE-EXISTING SLEEP APNF.A.

After full consideration of the issue it is the order of the Staff Roaring
Officer that the Injured Worker's IC-2 Application for Permanent Total
Disability Compensation is grantad, Peraanant total disability
compensation is awardad from 09/25/2007 ( less auy com onsation that
previous7y may have been awarded over the same period5, and to continue
withcut susponsion unless futura facts or ciraamstances should warrant the
stoppin g of the award. Such payments are to be mado in accordance with
R.C. d123.58(A).

Permanent and total disability contpensation is awarded from 09/28/2007 for
the reason that this is the date of Dr, Nay's report supporting the award.

It is the finding of the Staff Heering Officer that the Insured Ylorker is
permanantly and totally disabled as the rosult of the medical effects of
his allowed physical and psychological in,luries, 7he Injured Worker has
beeh pravented frorn roturning to any form of sustained r•emunerative
omployment as a consequence of each of those two catogories of medical
condition. Such a finding mandates an award of parmanent total disability
cqmpensation without further consideration of the ''Steeh_enson" factors. In
reaching this conclusion, the Staff Hearing Officer ralies upon the
independent modical examinations and ovaluations performed at the direct of
the Industrial Commission: William R. Fitz, M.D. who examined with
respects to the allowed physical injuries, and doAn M. Nalitiky, Ph.D„ who
exaroined with respects to the allowed psychological conditigns. In
evaluating the credibility of those reparts, the Staff Hearing Officer
particularly notes the 01/20/2000 report of Or. Ward, the two reports of

PTDORANT Paae 1 kd/kd
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Tho iudustrlal Comnsission of Ohio

RECORp OF PROC^BI)JNGS
Claim Numberi 06-806440

pr. Nay af 09/25/2007 and 09/26/2007, and the 07/07/2009 report of
Or, Howard. Tho Staff Hearin g Officer further particularly notes that the
In,iured Worker has a clatm which is allawed for a vary serious left hip
fracture and also for psychological conditions, notably post trauinatic
stress d^sorder, together with some physical conditions related to the
allawad hip fracture,

The Staff ticaring Officer has considered the prier donial of a permanent
and total application in early 2007, tho medical submitted on behalf of the
Employer, and the EmployarFs arguments with rospect to the sufficiency of
the evidence submitted in support of the application, Specifically the
Staff Nearinp Officer has considered tha Employor's argument that tAe
In3urad Worker suffers from raultiple unallowed medical conditions which
have beon improperly evaluated by the medical avidence in support of the
applicatioa, and has further considered the Rmployer's argumants with
respect to allaged incensistency in these reports,

1t is plain that the Injured Worker does suffer from medical conditions
ovar and above his allowed induries, In particular, the InJured Workor has
multi-levol spondylosis in the lower back, which may impact the InJured
Worker's loss of function in the lower back, when consideration is being

madicalyprofessionals specificaliy stateathat theyiare considering onl^ thel
allowod conditions, thera is no diroct evidence of any improper
considaraticn of these unallawnd conditions affecting the same body part,

The Employer further argues that the reports of Ors. Howard and riay
Improperly cansider the Injured Worker's age, education,Vork exporiance,
and simitar disabili ty factors in reaching their conclusions, Reading tho
reports in contoxt, they are plainly stating that the Injured Worker has
lost the ability to angaga in any form of sustained romuneratlva
aroployment, Further, an error In one of pr. May's reports which ap pears to
state he Is considering a right hi p fracture, is plainly marely a clerical
error as there is no evideace the iOured Workar ever had a right hip
frdcturo. Finally, the argument that the physical evidance sup ports the
aonclusion that the Injured Worker could engage, on a physical basia, in
part-tiroe sedentary work is not supported by the reports cited, This is an
infarence drawn argumentatively, but not stated by the reports under
consideration.

zn light of the fact that the indepandant examinations both conciude that
the InJured Worker ts unable to angage in sustained remunerative
employment, solely as the result of the allowed conditions, the weight of
the evidance strongly supports the eonclusion that the physical and
psychological condttions taken together do so. Consequently, an award of
permanant total disability campensation is made,

M
ad By7 kd
e Typedt 03/26/20I0 Oavid R. Packer

Oate Received; 07/22/2009 Staff Noaring Officer
Findings Maileds 03/31/2030

gicotronionlfy signed by
Aavid tt, Pnokar

The parties and raprosontatives listed below have been sent this record of
proceedings, If you are not an authorized reprosentative of one of the
parties, please notify the Industrial Comnission,

PTOORANT Page 2 kd/kd
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T3io Tn;htstrinl Conttnisslon or qltlo

REtCQRA QF PROCEEDINGS

Claim Numbert 06-806440

05-806440
Robert L, Mason
I91 S Chesterfield Rd
Columbus OH 43209-1912

Risk No: 20005302-0
Old Dominion Preight l.ine, Inc
600 Old 4aminion Way
Thomasville NC ?7360^0923

I0 Not 10467-90
***Connor, Evans & Hafonstoln LLP**
501 S High St
Columbus OH 43215-5601

10 No: 1649-80
Eastman & Smith Ltd
P0 Box 10032
Toledo OH 43699-0032

10 Not 217406-80
Cambridge Integrated Servicos
300 W Wilson Brldge Rd
4torthington OH 43085-2279

10 Na: 4000-06
***BWC - DWRA Section***
30 W Spring St
Columbus OH 43215-2264

DY1C, LAW DIRFCTOR

NOTEt INJURED WORKERS, EMPLOYERS AND THEIR AUTHORIZED REPRESENTATIVES NAY
REVIEW THEIR ACTIVF. CLAIMS INFCRkkTION THROUGH THE INDUSTRIAl. COMMISSION WE8
SITE AT ^•ohioic.cant, ONCE ON THE HOME PAGE OF THE 41E8 SITF> PLEASE CI.ICK

A RD.
OBTAiNEO I

NSTRUC
SHOULDTBE

IO
NABLE
S

YOURnACT©VE CLAIM(SjOU HAVE

PTDGRANT . Page 3
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The Thpl4yGrta roqu9at £or roconaidaratien, filed 01/16/2010, from tbe
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11/0A/2000,

Typeif Ryc R8/iM0
UAte r.yp044 05/0712810
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tho mcunbore,
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Lawriter - OAC - 4121-3-34 Per2 nanent total disability. Page 1 of 10

4121-3-34 Permanent total disabilifiy.

(A) Purpose

The purpose of this rule Is to ensure that applications for compensatlon for permanent total dlsability
are processed and adjudicated €n a fair and timely manner. This rule applies to the adjudication of all
applications for compensat€on for permanent and total disab€lity filed on or after the effective date of

this rule,

(B) Definitions

The following definitions shall apply to the adjudication of all applications for permanent and total

disability:

(1) "Permanent total disability" means the inability to perform sustained remunerative employment

due to the allowed conditions in the claim.

The purpose of permanent and total disability benefits is to compensate an Injured worker for

impairment of earning capacity.

The term ,.permanent., as applied to disabil€ty under the workers' compensation law does not mean
that such disabllity must necessarily continue for the life of the injured worker but that it will, within
reasonable probability, continue for an lndefinite period of time without any present indication of

recovery therefrom.

(2) Classification of phys€cal demands of work:

(a) "Sedentary work" means exerting up to ten pounds of force occasionally (occasionally: activity or
condition exists up to one-third of the time) and/or a negiigible amount of force frequently (frequently:
activity or condition exlsts from one-third to two-thirds of the time) to lift, carry, push, pull, or
otherwise move objects. Sedentary work Involves sitting most of the time, but may invoive walking or
standing for brief periods of time. Jobs are sedentary if walking and standing are required only

occasionally and all other sedentary criteria are met.

(b) "Light work" means exerting up to twenty pounds of force occasionally, and/or up to ten pounds of
force frequently, and/or a negligible amount of force constantly (constantly: activity or condition exists

two-thirds or more of the time) to move objects. Physical demand may be only a negligible amount, a
job should be rated light work: (1) when it requires walking or standing to a significant degree; or (2)
when It requires sitting most of the tlme but entails pushing and/or pulling or arm or leg controls;
and/or (3) when the job requires working at a production rate pace entailing the constant pushing

and/or pulling of materials even though the weight of those mater€ais is negligible.

(c) "Medium work" means exerting twenty to fifty pounds of force occas€onaily, and/or ten to twenty-
five pounds of force frequently, and/or greater than negligible up to ten pounds of force constantly to

move objects. Physical demand requirements are In excess of those for light work.

(d) "Heavy work" means exerting fifty to one hundred pounds of force occasionally, and/or twenty to
fifty pounds of force frequently and/or ten to twenty pounds of force constantly to move objects.

Physical demand requirements are in excess of those for medium work.

http://codes.ohio.gov/oac/4121-3-34 10/15/2012

000039



Lawriter - OAC - 4121-3-34 Permanent total disability. Page 2 of 10

(e) "Very heavy work" means exerting in excess of one hundred pounds of force occasionally, and/or in

excess of fifty pounds of force frequently, and/or In excess of twenty pounds of force constantly to

move objects. Physical demand requirements are In excess of those for heavy work.

(3) Vocational factors:

(a) "Age" shall be determined at time of the adjudication of the application for permanent and total

disability. In general, age refers to one's chronological age and the extent to which one's age affects
the ability to adapt to a new work situation and to do work in competition with others,

(b) "Education" is primarily used to mean formal schooling or other tralning which contributes to the
ability to meet vocational requlrements. The numerical grade level may not represent one's actual
educational abilities. If there is no other evidence to contradict it, the numerical grade level will be

used to determine educational abllities.

(i) "Illiteracy" is the Inability to read or write. An Injured worker is considered illiterate If the injured
worker can not read or write a simple message, such as instructions or an inventory list, even though

the person can sign his or her name.

(ii) „ Marginal education „ means sixth grade level or less. An injured worker will have ability in

reasoning, arithmetic, and language skills which are needed to do simple unskilled types of work.

Generally, formal schooling at sixth grade level or less is marginal education.

(iii) "Limited education" means seventh grade level through eleventh grade level. Limited education
means abifity in reasoning, arithmetic and language sklils but not enough to allow an injured worker
with these educationai qualifications to do most of the more complex job dutles needed in semi-skilled
or skilled jobs. Generally, seventh grade through eleventh grade formal education Is limited education.

(iv) "High school education or above" means twelfth grade level or above. The G.E.D. Is equivalent to
high school education. High school education or above means ability in reasoning, arithmetic, and
language skills acquired through formal schooling at twelfth grade education or above. Generally an
individual with these educational abilities can perform semi-skilled through skilled work.

(c) "Work experience" ;

(1) "Unskilled work" is work which needs little or no judgment to do simple duties that can be learned
on the job In a short period of time. The job may or may not require considerable strength. 7obs are

unskilled if the primary work duties are handiing, feeding, and- off bearing (placing or removing
materiais from machines which are automatic or operated by others), or machine tending and a person
can usually learn to do the job in thirty days and little specific vocational preparation and judgment are

needed.

(li) "Semi-skiiled work" is work which needs some skills but does not require doing the more complex
work duties. Semi-skilled jobs may require close attention to watching machine processes or
inspecting, testing, or otherwise looking for irregufarities or tending or guarding equipment, property,
material, or persons against loss, damage, or injury and other types of activities which are simliariy

less complex than skiifed work but more complex than unsklifed work. A job may be ciassified as semi-
skilled where coordination and dexterity are necessary, as when hands or feet must be moved quickly

in a repetitive task.

http://codes.ohio.gov/oac/4121-3-34
10/15/2012
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Lawriter - OAC - 4121-3-34 Permanent total disability. Page 3 of 10

(ili) "Skilled work" is work which requires qualifications in which a person uses judgment or Involves
dealing with people, factors or figures or substantial ideas at a high level of compiexity. Skilled work
may require qualificatlons in which a person uses judgment to determine the machine and manual
operations to be performed in order to obtain the proper form, quality, or quantity to be produced.
Skilled work may require laying out work, estimating quality, determine the suitability and needed
quantities of materials, making precise measurements, reading blue prints or other specifications, or
making necessary computations or mechanical adjustments or control or regulate the work.

(iv) "Transferability of skills" are skills which can be used In other work activities. Transferability will
depend upon the similarity of occupational work activities that have been performed by the Injured

worker. Skills which an Individual has obtained through working at past relevant work may qualify

individuals for some other type of employment.

(v) "Previous work experience" is to include the injured worker's usual occupation, other past
occupations, and the skills and abilities acquired through past employment which demonstrate the type
of work the injured worker may be able to perform. Evidence may show that an injured worker has the
training or past work experience which enables the injured worker to engage in sustalned
remunerative employment in another occupation. The relevance and transferability of previous work

skills are to be addressed by the adjudicator.

(4) "Residual functional capacity" means the maximum degree to which the injured worker has the
capacity for sustained performance of the physical-mental requirements of jobs as these relate to the

allowed conditions in the claim(s).

(5) "Maximum medical improvement" is a treatment plateau (static or well-stabilized) at which no
fundamental functional or phys(ological change can be expected within reasonable medical probability

in spite of continuing medical or rehabilitative procedures. An Injured worker may need supportive

treatment to maintain this level of function.

(C) Processing of applications for permanent total disabllity

The folEowing procedures shall apply to applications for permanent total disability that are filed on or

after the effective date of this ruie.

(1) Each appiication for permanent total disability shall be accompanied by medicai evidence from a
physician, or a psychologist or a psychiatric specialist in a claim that has been allowed for a psychiatric
or psychological condition, that supports an application for permanent and total disabiiity
compensation. The medical examination upon which the report is based must be performed within
twenty-four months prior to the date of filing of the application for permanent and total disability
compensation. The medical evidence used to support an appiication for permanent total disability
compensation Is to provide an opinion that addresses the injured worker's physical and/or mental
limitations resulting from the allowed conditions in the claim(s). Medical evidence which provides an

opinion addressing such limitations, but which also contalns a conclusion as to whether an injured
worker is permanently and totally disabled, may be considered by a hearing oficer. A vocationai
expert's opinion, by itself, 3s insufficient to support an appEication for permanent total disabllity
compensation. If the application for permanent total disability is filed without the required medical

evidence, It shall be dismissed without hearing.

(2) At the time the application for permanent total disability compensation is flled with the Industrial
commission, the industrlal commission shail serve a copy of the application together with copies of

http://codes.ohio.gov/oac/4121-3-34 10/15/2012
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>:,awriter - OAC - 4121-3-34 Permanent total disability. Page 4 of 10

supporting documents to the employer's representative (if the employer is represented), or to the

employer (if the employer Is not represented) along with a letter acknowledging the receipt of the

permanent total disability application.

(3) A claims examiner shall initiaily review the application for permanent and total disability,

(a) If it is determined there Is a wrltten agreement to award permanent total disability compensation
entered into between the Injured worker, the employer, and the administrator in claims Involving state
fund employers, the application shall be adjudicated, and an order Issued, without a hearing.

(b) If it is determined that the Injured worker is requesting a finding of permanent total disability

compensatlon under division (C) of section 4123.58 of the Revised Code (statutory permanent and

total disabiiity), the application shall be adjudicated in accordance with paragraph (E) of this rule.

(c) If a motion requesting recognition of additional conditions is filed on or prior to the date of filing for
permanent total disability compensation, such motion(s) shall be processed prior to the processing of
the application for permanent total disability compensat(on. However, if a motion for recognitlon of an
additional condition is filed subsequent to the date of filing of the application of permanent total
disability, the motions shall be processed subsequent to the determination of the application for

permanent total disability compensatfon.

(4)

(a) The injured worker shall ensure that copies of medical records, Information, and reports that the
injured worker Intends to introduce and rely on that are relevant to the adjudication of the application
for permanent total disabllity compensation from physiclans who treated or consulted the Injured
worker that may or may not have been previously filed in the workers' compensation claim files, are
contained within the file at the time of ffling an application for permanent total disability.

(b) The employer shall be provided fourteen days after the date of the Industrial commission
acknowledgment letter provided for in paragraph (C)(2) of this rule to notify the commission if the
employer Intends to submit medical evidence relating to the issue of permanent total disability
compensation to the commisslon. Should the employer make such written notification the employer
shall submit such medical evidence to the commission within sixty days after the date of the
commission acknowledgment letter unless relief Is provided to the employer under paragraph (C)(4)(d)
of this rule. Should the employer fall to make such written notification within fourteen days after the
date of the commission acknowledgment letter, the employer shall be provided sixty days after the
date of the commission acknowledgement letter to submit medical evidence relating to the Issue of
permanent total disability compensation to the commission, but the scheduling of the Injured worker
for appropriate medlcal examinations by physicians selected by the commisslon under paragraph (C)

(5)(a)(11i) of this rule wili proceed without delay.

(c) If the injured worker or the employer has made a good faith effort to obtain medical evidence
described In paragraph (C)(4)(a) or (C)(4)(b) of this rule and has been unable to obtaln such evidence,
the injured worker or the employer may request that the hearing administrator Issue a subpoena to
obtain such evidence. Prior to the Issuance of a subpoena, the hearing administrator shall review the
evidence submitted by the injured worker or the empioyer that demonstrates the good faith effort to
obtain medical evidence. Should a subpoena be issued, it shall be served by the party requesting the

issuance of a subpoena.
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(d) Upon the request of either the injured worker or the employer and upon good cause shown, the
hearing administrator may provide an extenslon of time, to obtain the medical evidence described in
paragraphs (C)(4)(a) and (C)(4)(b) of this rule. Thereafter, no further medical evidence will be

admissible other than additional medical evidence approved by a hearing adminlstrator that Is found to
be newly discovered medical evidence that Is relevant to the issue of permanent total disability and
which, by due diligence, could not have been obtained under paragraph (C)(4)(a) or (C)(4)(b) of this

rule.

(S)

(a) Following the date of filing of the permanent and total dlsabiilty application, the claims examiner

shall perform the following activities:

(i) Obtain all the claim files identified by the Injured worker on the permanent total disability
application and any additional claim files involving the same body part(s) as those claims Identified on

the permanent total dsability application.

(li) Copy all relevant documents as deemed pertinent by the commission including evidence provided

under paragraphs (C)(1) and (C)(4) of this rule and submit the same to an examining physician to be

selected by the claims examiner.

(III) Schedule appropriate medical examinatlon(s) by physician(s) to be selected by the commisslon
provided that the scheduling of said exams shall not be delayed where the employer faiis to notify the
commission within fourteen days after the date of the commisslon acknowledgment letter that it

intends to submit medical evidence to the commission relating to the issue of permanent total

disability compensation.

(iv) Prepare a statement of facts. A copy of the statement of facts shall be mailed to the parties and

their representatives by the commission.

(6)

(a) After the reports of the commission medical examinations have been received, the hearing
administrator may refer the claim to an adjudicator to consider the Issuance of a tentative order,

without a hearing.

(i) Within fourteen days of the receipt of the tentative order adjudicating the merits of an application

for compensatlon for permanent and total disability, a party may file a written objection to the order.
Unless the party notifies the commission In writing of the objection to the tentative order within
fourteen days after the date of receipt of notice of the findings of the tentative order, the tentative

order shall become final.

(ii) In the event a party makes written notification to the Industrial commission of an objection within
fourteen days of the date of the receipt of the notice of findings of the tentative order, the application

for compensation for permanent and total disability shall be set for hearing and adjudicated on its

merits.

(b) If the hearing administrator determines that the case should not be referred for consideration of
issuance of a tentative order by an adjudicator, the hearing administrator shall notify the parties to the
claim that a party has fourteen days from the date that copies of reports of the commission medical
exam9nations are submitted to the parties within which to make written notification to the commission
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of a party's intent to submit additional vocational information to the commission that Is relevant to the
adjudication of the application for permanent total disability compensation.

(i) Unless a party notifies the commission within the aforementioned fourteen-day period of the party's

intent to submit additional vocational Information to the commission, a party will be deemed to have
waived Its ability to submit additional vocational lnformation to the commission that is relevant to the

adjudication of the application for permanent total disability.

(ii) Should a party provide timely notification to the commission of its Intent to submit additlonal

vocational Information, the additional vocational Information shall be submitted to the commission
within forty-five days from the date the copies of the reports of commission medical examinations are
submitted to the parties. Upon expiration of the forty-five day period no further vocational information

will be accepted without prior approval from the hearing administrator.

(7) If the employer or the injured worker request, for good cause shown, that a pre-hearing
conference be scheduled, a pre-hearing conference shall be set. The request for a pre-hearing

conference shall Include the identification of the issues that the requesting party desires to be
considered at the pre-hearing conference. The hearing administrator may also schedule a pre-hearing
conference when deemed necessary on any matter concerning the processing of an application for

permanent and total disability, Including but not limited to, motions that are filed subsequent to the

filing of the application for permanent and total disability.

Notice of a pre-hearing conference is to be provided to the parties and their representatives no less
than fourteen days prior to the pre-hearing conference. The pre-hearing conference may be by
telephone conference call, or in-person at the discretion of the hearing administrator and Is to be

conducted by a hearing administrator.

The failure of a party to request a pre-hearing conference or to raise an issue at a pre-hearing
conference held under paragraph (C)(8) of this rule, does not act to waive any assertion, argument, or

defense that may be raised at a hearing held under paragraphs (D) and (E) of this rule.

(8) Should a pre-hearing conference be held, the hearing administrator is not limited to the
consideration of the Issues set forth in paragraphs (C)(8)(a) to (C)(8)(1) of this rule, but may also
address any other matter concerning the processing of an application for permanent total disability. At
a pre-hearing conference the parties should be prepared to discuss the following Issues:

(a) Evidence of retirement issues,

(b) Evidence of refusal to work or evidence of refusal or failure to respond to written job offers of

sustained remunerative employment.

(c) Evidence of job description.

(d) Evidence of rehabilitation efforts.

(e) Exchange of accurate medical history, Including surgical history.

(f) Agreement as to allowed condition(s) in the claim.

(g) Scheduling of additlonal medical examinations, If necessary.
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(h) Ensure that depositlon requests that have been granted pursuant to industrial commission rules

are completed and transcripts submitted.

(1) Settlement status.

(9) At the conclusion of the pre-hearing conference, a date for hearing before a staff hearing officer
shall be scheduled no earlier than fourteen days subsequent to the date of a pre-hearing conference.
After the pre-hearing conference, unless authorized by the hearing administrator, no additional
evidence on the issue of permanent and total disability shall be submitted to the claim flie. If the
parties attempt to submit additional evidence on the issue of permanent and total disability, the
evldence will not be admissible on the adjudication of permanent total disability compensation.

(10) The tfine frames established herein in paragraph (C) of this rule can be waived by mutual
agreement of the parties by motion to a hearing administrator, except where otherwise specified.

(11) The applicant may dismiss the application for permanent and total disabllity any time up to the
determination of the hearing on the merits of the application. Should a party dismiss an application
prior to its adjudlcation, the commisslon's medical evidence obtained will be vaiid twenty-four months

from the date of dismissal.

(D) Guidelines for adjudication of applicatlons for permanent total disability The following guidelines
shall be followed by the adjudicator In the sequential evaluation of applications for permanent total

disability compensation:

(1)

(a) If the adjudicator finds that the injured worker meets the definition of statutory permanent and

total disability pursuant to division (C) of section 4123.58 of the Revised Code, due to the loss or loss

of use of both hands or both arms, or both feet or both legs, or both eyes, or any two thereof, the

injured worker shall be found permanently and totally disabled, and a tentative order shall be issued.

Should an objection be filed from a tentative order, a hearing shall be scheduled. (Reference

paragraph (E) of thls rule).

(b) If, after hearing, the adjudicator finds that the injured worker is engaged in sustained
remunerative employment, the injured worker's application for permanent and total disability shall be
denied, unless an injured worker qualifies for an award under division (C) of section 4123.58 of the

Revised Code.

(c) If, after hearing, the adjudicator finds that the Injured worker Is medically able to return to the

former position of employment, the injured worker shall be found not to be permanently and totally

disabled.

(d) If, after hearing, the adjudicator finds that the injured worker voluntarily removed himself from the
work force, the Injured worker shall be found not to be permanently and totally disabled. If evidence of
voluntary removal or retirement ls brought into Issue, the adjudicator shall consider evidence that is
submitted of the injured worker's medical condition at or near the time of removal/retirement.

(e) If, after hearing, the adjudicator ftnds that the injured worker is offered and refuses and/or fails to
accept a bona fide offer of sustained remunerative employment that is made prior to the pre-hearing
conference described in paragraph (C)(9) of this rule where there is a written job offer detailing the

http://codes.ohio.gov/oac/4121-3-34 10/15/2012

000045



Lawriter - OAC - 4121-3-34 Pei7nanent total disability. Page 8 of 10

specific physical/mental requirements and duties of the job that are within the physlcal/mental
capabilities of the Injured worker, the injured worker shall be found not to be permanently and totally

disabled.

(f) If, after hearing, the adjudicator finds that the injured worker's allowed medical condition(s) is
temporary and has not reached maximum medical improvement, the injured worker shall be found not
to be permanently and totally disabled because the condition remains temporary. In claims Involving
state fund employers, the claim shall be referred to the administrator to consider the issuance of an
order on the question of entitlement to temporary total dlsabillty compensation. In claims involving self
-insured employers, the self-insured employer shall be notified to consider the question of the injured

worker's entitlement to temporary total disability compensatlon.

(g) If, after hearing, the adjudicator determines that there is appropriate evidence which indicates the
injured worker's age is the sole cause or primary obstacle which serves as a significant impediment to
reemployment, permanent total disability compensation shall be denied. However, a decision based
upon age must always involve a case-by-case analysis. The injured worker's age should also be

considered in conjunction with other relevant and appropriate aspects of the injured worker's

nonmedical profile.

(h) If, after hearing, the adjudicator finds that the allowed condition(s) is the proximate cause of the
injured worker's inabliity to perform sustained remunerative employment, the adjudicator Is to proceed
in the sequential evaluation of the application for permanent and total disability compensation In
accordance with the provisions of paragraph (D) of this rule. However, should the adjudicator finds

that non-allowed conditions are the proximate cause of the Injured worker's inability to perform
sustained remunerative employment, the injured worker shall be found not to be permanently and

totally disabled.

(1) If, after hearing, the adjudicator finds that injured worker's inabiiity to perform sustained
remunerative employment is the result of a pre-existing conditlon(s) allowed by aggravation, the
adjudicator is to continue in the sequential evaluation of the application for permanent total disability
compensation in accordance with the provisions of paragraph (D) of this rule. However, should the
adjudicator find that the non-allowed pre-existing condition(s) are the proximate cause of the injured
worker's inability to perform sustained remunerative employment, the injured worker shall be found

not to be permanently and totally disabled.

(2)

(a) If, after hearing, the adjudicator finds that the medical impairment resulting from the allowed
condition(s) in the claim(s) prohibits the injured worker's return to the former positlon of employment
as well as prohibits the injured worker from performing any sustalned remunerative empioyment, the
injured worker shall be found to be permanently and totally disabled, without reference to the

vocational factors listed in paragraph (B)(3) of this rule.

(b) If, after hearing, the adjudicator finds that the injured worker, based on the medical Impairment
resulting from the allowed conditions is unable to return to the former position of employment but may
be able to engage in sustained remunerative employment, the non-medical factors shall be considered

by the adjudicator.

The non-medical factors that are to be revlewed are the injured worker's age, educatlon, work record,
and all other factors, such as physical, psychological, and soclological, that are contained within the
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record that might be important to the determination as to whether the injured worker may return to
the job market by using past employment skills or those skills which may be reasonably developed.

(Vocational factors are defined in paragraph (B) of this rule).

(c) If, after hearing and review of relevant vocational evidence and non-medical disabllity factors, as
described in paragraph (D)(2)(b) of this rule the adjudicator finds that the injured worker can return to
sustained remunerative employment by using past employment skilis or those skilis which may be
reasonably developed through retraining or through rehabilitation, the injured worker shaii be found
not to be permanently and totally disabled.

(3) Factors considered in the adjudication of all applications for permanent and total disabiiity:

(a) The burden of proof shall be on the injured worker to establish a case of permanent and total
disability. The burden of proof Is by preponderance of the evidence. The injured worker must establish
that the disability Is permanent and that the Inability to work is causally related to the allowed

conditlons.

(b) In adjudicating an application for permanent and total disability, the adjudicator must determine
that the disability is permanent, the inability to work €s due to the allowed conditions in the ciaim, and
the injured worker is not capable of sustained remunerative employment.

(c) The industrial commission has the exciusive authority to determine disputed facts, the weight of

the evidence, and credibility.

(d) All medical evidence of impairment shall be based on objective findings reasonably demonstrable
and medical reports that are submitted shall be In conformity with the industrial commission medical

examination manual.

(e) If the adjudicator concludes from evidence that there is no proximate causal relationship between
the industrial injury and the inability to work, the order shall clearly explain the reasoning and basis for

the decision.

(f) The adjudicator shall not consider the injured worker's percentage of permanent partial impairment

as the sole basis for adjudicating an application for permanent and total disabi€Ity.

(g) The adjudicator is to review all relevant factors in the record that may affect the injured worker's

ability to work.

(h) The adjudicator shall prepare orders on a case by case basis which are fact specific and which

contain the reasons expiaining the decision. The orders must specifically state what evidence has been
relied upon In reaching the concluslon and explain the basis for the decision. In orders that are issued
under paragraphs (D)(2)(b) and (D)(2)(c) of this rule the adjudicator is to specifically list the non-
medical disability factors within the order and state how such factors Interact with the medical

impairment resulting from the allowed Injuries in the claim In reaching the decision.

(1) In ciaims in which a psychiatric condition has been allowed and the injured worker retains the
physical ability to engage in some sustained remunerative employment, the adjudicator shall consider
whether the allowed psychlatric condltion in combination with the allowed physical condition prevents

the injured worker from engaging In sustained remunerative employment.

(E) Statutory permanent total disability
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Division (C) of section 4123.58 of the Revised Code provides that the loss or loss of use of both hands
or both arms, or both feet or both legs, or both eyes, or any two thereof, constitutes total and
permanent disabllity,

(1) In all claims where the evidence on file clearly demonstrates actual physical loss, or the permanent
and total loss of use occurring at the time of Injury secondary to a traumatic spinal cord Injury or head
Injury, of both hands or both arms, or both feet or both legs, or both eyes, or any two thereof, the
clairn shall be referred to be reviewed by a staff hearing officer of the commission. Subsequent to
review, the staff hearing officer shall, without hearing, enter a tentative order finding the injured
worker to be entitled to compensation for permanent and total disability under division (C) of section
4123.58 of the Revised Code. If an objection is made, the claim shall be scheduled for hearing.

(a) Within thirty days of the receipt of the tentative order adjudicating the merits of an application for
compensation for permanent and total disability, a party may Piie a written objection to the order.
Unless the party notifies the industrial commission in writing of the objection to the tentative order
within thirty days after the date of receipt of notice of the findings of the tentative order, the tentative
order shall become final.

(b) In the event a party makes written notification to the industrial commission of an objection within
thirty days of the date of the receipt of the notice of findings of the tentative order, the applicatlon for
compensatlon for permanent and total disability shall be set for hearing and adjudicated on its merits.

(2) In all other cases filed under division (C) of section 4123.58 of the Revised Code, If the staff
hearing officer finds that the injured worker meets the definltion of statutory permanent and total

disability pursuant to division (C) of section 4123.58 of the Revised Code, due to the loss of use of
both hands or both arms, or both feet or both legs, or both eyes, or any two thereof, the staff hearing

officer, without a hearing, Is to Issue a tentative order finding the injured worker to be permanently
and totally disabled under division (C) of section 4123.58 of the Revised Code. An objection to the
tentative order may be made pursuant to paragraphs (E)(1)(a) and (E)(1)(b) of this rule.

Effective : 06/01/2008

R.C. 119.032 review dates: 02/11/2008 and 02/01/2012

Promulgated Under: 119.0 3

Statutory Authority: 4121.30, 4123.58, 4121.32

Rule Amplifies: 4121.35, 4123.36

Prior Effective Dates: 6/1/95, 9/15/95, 1/1/97, 4/1/04
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(A) Purpose

Permanent total disability.

DATE: 07/28/2003 3:37 PM^

The puipose of this rule is to ensure that applications for compensation for
permanent total disability are processed and adjudicated in a fair and timely
manner. This rule applies to the adjudication of all applications for compensation
for permanent and total disability filed on or after the effective date of this rule.

(B) Definitions

The following defmitions shall apply to the adjudication of all applications for
permanent and total disability:

(I) "Permanent total disability" means the inability to perform sustained
remunerative employment due to the allowed conditions in the claim.

The purpose of permanent and total disability benefits is to compensate a
eletim an injured worker for impairment of earning capacity.

The term "permanent" as applied to disability under the workers'
compensation law does not mean that such disability must necessarily
continue for the life of the elaimant injured worker but that it will, within
reasonable probability, continue for an indefinite period of time without any
present indication of recovery therefrom.

(2) Classification of physical demands of work:

(a) "Sedentary work" means exerting up to ten pounds of force occasionally
(occasionally: activity or condition exists up to one-third of the time)
and/or a negligible amount of force frequently (frequently: activity or
condition exists from one-third to two-thirds of the time) to lift, carry,
push, pull, or otherwise move objects. Sedentary work involves sitting
most of the time, but may involve walking or standing for brief periods
of time, Jobs are sedentary if walking and standing are required only
occasionally and all other sedentary criteria are met.

(b) "Light work" means exerting up to twenty pounds of force occasionally,
and/or up to ten pounds of force frequently, and/or a negligible amount
of force constantly (constantly: activity or condition exists two-thirds or
more of the time) to move objects. Physical demand may be only a
negligible amount, a job should be rated light work: (1) when it requires
walking or standing to a significant degree; or (2) when it requires
sitting most of the time but entails pushing and/or pulling or arm or leg
controls; and/or (3) when the job requires working at a production rate
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pace entailing the constant pushing and/or pulling of materials even
though the weight of those materials is negligible.

(c) "Medium work" means exerting twenty to fifty pounds of force
occasionally, and/or ten to twenty-five pounds of force frequently,
and/or greater than negligible up to ten pounds of force constantly to
move objects. Physical demand requirements are in excess of those for
light work.

(d) "Heavy work" means exerting fifty to one hundred pounds of force
occasionally, and/or twenty to fifty pounds of force frequently and/or
ten to twenty pounds of force constantly to move objects. Physical
demand requirements are in excess of those for medium work.

(e) "Very heavy work" means exerting in excess of one hundred pounds of
force occasionally, and/or in excess of fifty pounds of force frequently,
and/or in excess of twenty pounds of force constantly to move objects.
Physical demand requirements are in excess of those for heavy work.

(3) Vocational factors:

(a) "Age" shall be determined at time of the adjudication of the application
for permanent and total disability. In general, age refers to one's
chronological age and the extent to which one's age affects the ability to
adapt to a new work situation and to do work in competition with
others.

age:

•at.« ,,.1. _.c..
of age.--'c ^--'3 ---^ 3 ^-^-
,.

-'

(b) "Education" is primarily used to mean formal schooling or other training
which contributes to the ability to meet vocational requirements. The
numerical grade level may not represent one's actual educational
abilities. If there is no other evidence to contradict it, the numerical
grade level will be used to determine educational abilities.
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(i) "Illiteracy" is the inability to read or write. A--eleiffiftM in:ured
r̂k r is considered illiterate if the elaiffia^ injured worker can

not read or write a simple message, such as instructions or an
inventory list, even though the person can sign his or her name.

(ii) "Marginal education" means sixth grade level or less. ewffift
An injured worker will have ability in reasoning, arithmetic, and
language skills which are needed to do simple unskilled types of
work. Generally, formal schooling at sixth grade level or less is
marginal education.

(iii) "Limited education° means seventh grade level through eleventh
grade levcl. Limited education means ability in reasoning,
arithmetic and language skills but not enough to allow a-elai^am
an injured worker with these educational qualifications to do most
of the more complex job duties needed in semi-skilled or skilled
jobs. Generally, seventh grade through eleventh grade foimal
education is limited education.

(iv) "High school education or above" means twelfth grade level or
above, The G.E,D, is equivalent to high school education. High
school education or above means ability in reasoning, arithmetic,
and language skills acquired through fortnal schooling at twelfth
grade education or above, Generally an individual with these
educational abilities can perform semi-skilled through skilled
work.

(c) "Work experience":

(i) "Unskilled work" is work which needs little or no judgment to do
simple duties that can be learned on the job in a short period of
time. The job may or may not require considerable strength. Jobs
are unskilled if the primary work duties are handling, feeding, and
off bearing (placing or removing materials from machines which
are automatic or operated by others), or machine tending and a
person can usually learn to do the job in thirty days and little
specific vocational preparation and judgment are needed.

(ii) "Semi-skilled work" is work which needs some skills but does not
require doing the more complex work duties. Semi-skilled jobs
may require close attention to watching machine processes or
inspecting, testing, or otherwise looking for irregularities or
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tending or guarding equipment, property, material, or persons
against loss, damage, or injury and other types of activities which
are similarly less complex than skilled work but more complex
than unskilled work. A job may be classified as semi-skilled
where coordination and dexterity are necessary, as when hands or
feet must be moved quickly in a repetitive task.

(iii) "Skilled work" is work which requires qualifications in which a
person uses judgment or involves dealing with people, factors or
figures or substantial ideas at a high level of complexity. Skilled
work may require qualifications in which a person uses judgment
to determine the machine and manual operations to be performed
in order to obtain the proper form, quality, or quantity to be
produced. Skilled work may require laying out work, estimating
quality, deteimine the suitability and needed quantities of
materials, making precise measurements, reading blue prints or
other specifications, or making necessary computations or
mechanical adjustments or control or regulate the work,

(iv) "Transferability of skills" are skills which can be used in other
work activities. Tranaferability will depend upon the similarity of
occupational work. activities that have been performed by the
elaini injured worker. Skills which an individual has obtained
through working at past relevant work may qualify individuals for
some other type of employment.

(v) "Previous work experience" is to include the eta in'ure
wgrker'a usual occupation, other past occupations, and the skills
and abilities acquired through past employment which
demonstrate the type of work the eleiva injured worker may be
able to perform. Evidence may show that *-e^ miDjut?d
worker has the training or past work experience which enables the
elaimt Lnjured worker to engage in sustained remunerative
employment in another occupation. The relevance and
transferability of previous work skills are to be addressed by the
adjudicator.

(4) "Residual functional capacity" means the maximum degree to which the
elaim iDjured worker has the capacity for sustained perfonnance of the
physical-mental requirements of jobs as these relate to the allowed conditions
in the claim(s).

(5) "Maximum medical improvement" is a treatment plateau (static or
well-stabilized) at which no fundamental functional or physiological change
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can be expected within reasonable medical probability in spite of continuing
medical or rehabilitative procedures. "eL An injured worker may need
supportive treatment to maintain this level of function.

(C) Processing of applications for permanent total disability

The following procedures shall apply to applications for permanent total disability
that are filed on or after the effective date of this rule.

(1) Each application for permanent total disability shall be accompanied by medical
evidence from a physician, or a psychologist or a psychiatric specialist in a
claim that has been allowed for a psychiatric or psychological condition, that
supports an application for permanent and total disability compensation. The
medical examination upon wbich the report is based must be performed
within f'r€tee twenty-four months prior to the date of filing of the application
for permanent and total disability compensation. The medical evidence used
to support an application for permanent total disability compensation is to

, r̂n ,rprovide an opinion that addresses the '_ff_.._._`_'_ __^'^'_'_^'-• te '' '^ "
e)eampl '
empleytftefft, injured worker's phvsical and/or
mental limitation resulting from the allowed conditions in the claim(s).
Medical evidence which provides an o,pinion addressing suoh limitations. but
which also contains a conclusion as to whether an injured worker is
12ei7nanently and totally disabled. may be considered by a hearing offzc^r A
vocational expert's opinion, by itself, is insufficient to support an application
for permanent total disability compensation. If the application for permanent
total disability is filed without the required medical evidence, it shall be
dismissed without hearing.

(2) At the time the application for permanent total disability compensation is filed
with the industrial commission, the industrial commission shall serve a copy
of the application together with copies of supporting documents to the
employer's representative (if the employer is represented), or to the employer
(if the employer is not represented) along with a letter acknowledging the
receipt of the permanent total disability application.

,
stisp , without heariftg ,

(3) A claims examiner shall initially review the application for pezmanent and total
disability.
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(a) If it is determined there is a written agreement to award permanent total
disability compensation entered into between the eW fl-14 ''ure
worker, affd the employer, gnd the administrator in claims involving
state fund emplovers, the application fftey shall be adjudicated, and an
order issued, without a hearing.

(b) If it is determined that the ela ]it113re worker is requesting a finding
of permanent total disability compensation under division (C) of section
4123.58 of the Revised Code (statutory permanent and total disability),
the application shall be adjudicated in accordance with paragraph (B) of
this rule.

(e) If a motion requesting recognition of additional conditions sf e4her faetien
is filed on or prior to the date of filing for permanent total disability
compensation, such motion(s) shall be processed prior to the processing
of the application for permanent total disability compensation.
However, if a motion for recognition of an additional condition er-stker
metiefts afe jl filed subsequent to the date of filing of the application of
permanent total disability, the motions shall be processed subsequent to
the determination of the application for permanent total disability
compensation.

(4)

(a) The eiaiin injured worker shall ensure that copies of inedical records,
information, and reports that the elaimant i_njured worker intends to
introduce and rely on that are relevant to the adjudication of the
application for permanent total disability compensation from physicians
who treated or consulted the elaimt injured worker within five years
from date of filing of the application for permanent total disability
compensation, that may or znay not have been previously filed in the
workers' compensation claim files, are contained within the file at the
time of filing an application for peimanent total disability.

(b) The employer shall be provided simy fourteen days after the date of the
industrial commission acknowledgment letter provided for in paragraph
(C)(2) of this rule to atibniit , evideftee ""g `e the :s".," e^

no ' the
commission if the em^loygr intends to submit medical evidence relatine
to the issue ofwpermanent total disabilitv compensation to the
gommission Should the emalover make such written notification the
emplotier shall submit such medical evidence to the commission within
sixtX days after the date of the conunission acknowledement letter
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(c) If the elftia^t injured worker or the employer has made a good faith
effort to obtain medical reeer-ds evidence described in paragraph (4)
LQ(4)(a) or (-B) Q(4)(b) of this rule and has been unable to obtain
such r-eeer•Els evidence, the ehkiffi in" r wgrker or the employer
may request that the hearing administrator issue a subpoena to obtain
such r-eeefde i n. Prior to the issuance of a subpoena, the hearing
administrator shall review the evidence submitted by the elaifflftftt
injured work-e,r or the employer that demonstrates the good faith effort
to obtain medical fteetds evidence. Should a subpoena be issued, it
shall be served by the party requesting the issuance of a subpoena.

(d) Upon he request of either the elaiman injured worker or the employer
and upon good cause shown, the hearing administrator may provide an
extension of time, , to obtain the reeeMs
medical evidence described in paragraphs (B) (-Q(4)(a) and (B)
,(Q(4)(b) of this rule. Thereafter, no further medical evidence will be
admissible . ot.herthan

issue of permanent total disability and which. by due diligence. could
not have been obtained under ,paragra.n (C)(4)(a) or C)(4)(b of this
rule, but said medical evidence shall not be submitted for the pur op se of
rebuttal of a medical opiniQn submitted on the issue of permanent total
disability,

(5)

(a) Following the date of filing of the
permanent and total disability application, the claims examiner shall
perform the following activities:

(i) Obtain all the claim files identified by the elaim injured worker
on the permanent total disability application and any additional
claim files involving the same body part(s) as those claims
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identified on the permanent total disability application.

(ii) Copy all peAifteft documents including medical and hospital reports
pertinent to the issue of permanent md total disability inclu in
relevant evidenceIrrovided under division (Cl(4) o£^h_i^1^L and
submit the same to an examining physician to be selected by the
claims examiner.

(iii) Schedule appropriate medical examination(s) by physician(s) to be
selected by the 3ffdes+" cornmission 12rovided that the
scheduling of said exams shall not be delayed ^x^hPr . th . Pmblover
fails to notify the commission within fourteen days after the date

Of the ^om..rnission ac nowledgment letter that it intends to submit
medical evidence to the commission relating to thQ issue of

12 C-rmanent total disa ilitv com ion.

(iv) Prepare a statement of facts. A ccsa of the statement of facts shall
be mailed to the paities and their re^resentat^vec bv the
commission.

(6)

(a) After the reports of the commission medical examinations have been
received, the hearing administrator may refer the claim to an
adjudicator to consider the issuance of a tentative order, without a
hearing.

(i) Within 04" fourt n days of the receipt of the tentative order
adjudicating the merits of an application for compensation for
permanent and total disability, a party may file a written objection
to the order. Unless the party notifies the induetfi4 commission in
writing of the objection to the tentative order within t"
fourteen days after the date of receipt of notice of the findings of
the tentative order, the tentative order shall become final.

(ii) In the event a party makes written notification to the industrial
commission of an objection within 041#f o rteen days of the date
of the receipt of the notice of findings of the tentative order, the
application for compensation for permanent and total disability
shall be set for hearing and adjudicated on its merits.

(b) If the hearing administrator detei-mines that the case should not be referred
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for consideration of issuance of a tentative order by an adjudicator, the
hearing administrator shall eftswe ' ta4 the a"Foo'

, epitiian,
=°sieft. notify the arties to

eK-BeA f be sel + a b the ;dri "cai-ev ro

(i) Unless a nartv notifies the comtnission within the aforemen ioned
T' fourteen-day neriod of the _partv's intent to submit _additional

vocational information to the commission, a ngl,Ywil] be deemed
to have waived its ability to submit additional vocational
information to the commission that is relevant to the adjudication
of the annlication for nermanent total disabilitv.

!ii) Should a a^M provide timely notification to ihe connnission of its
intent to submit additional vocational infornation the additional
vocational information shall be submittecto the commission
within forU five davs from the date the copies of the re^orts of
commission medical examinations are submitted to the narties.
Upon exniration of the fortv five day „veriod no further vocational
information will be accepted without nrior anproval from the
Learina administrator.
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(7) If the employer or the elait in'ured orker request, for good cause shown,
that a pre-hearing conference be scheduled,

a pre-hearing conference shall be set. The reauest
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for aDre hearing conference shall include the identification of the issues that
the rectuesting a^a desires to be considered at the pr -1nR,-onference.
The hearing administrator may also schedule a pre-hearing conference when
deemed necessary on any matter concerning the processing of an application
for permanent and total disability, including but not limited to, motions that
are filed subsequent to the filing of the application for permanent and total
disability.

µra°e' eNotice of the _q pre-hearing conference is to be provided to
the parties and their representatives no less than fourteen days prior to the
pre-hearing conference. The pre-hearing conference may be by telephone
conference call, or in-person at the discretion of the hearing administrator and
is to be conducted by a hearing administrator.

(8) Should apre-hearing conference be held, the hearing administrator is not
limited to the consideration of the issues set forth in 12araizraph (C)(8)al
throuah (C)(8)(i) of this ivle, but mgx also address =ot her matter
concerning the pgrocessine of an annlication for nermanent total disabihtv
gliotti At a pre-hearing conference be held, the parties should be prepared to
discuss the following issues:

(a) Evidence of retirement issues.

(b) Evidence of refusal to work or evidence of refusal or failure to respond to
written job offers of sustained remunerative employment.

(c) Evidence ofjob description.

(d) Evidence of rehabilitation efforts.

(e) Exchange of accurate medical history, including surgical history.

(f) Agreement as to allowed condition(s) in the claim.

(g) Scheduling of additional medical examinations, if necessaiy.

(h) Ensure that deposition requests that have been granted pursuant to
industrial commission rules are completed and transcripts submitted.

(i) Settlement status.
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(9) At the conclusion of the pre-hearing conference, a date for hearing before a staff
hearing officer WA4 ls^ 11 be scheduled 4^ l^e no earlier than fourteen
days subsequent to the date of a pre-hearing conference. After the pre-hearing
conference, unless authorized by the hearing administrator, no additional
evidence on the issue of permanent and total disability shall be submitted to
the claim file. If the parties attempt to submit additional evidence on the issue
of permanent and total disability, the evidence will not be admissible on the
adjudication of permanent total disability compensation.

(10) The time frames established herein in paragraph (C) of this rule can be waived
by mutual agreement of the parties by motion to a hearing administrator,
except where otherwise specified.

(11) The applicant may dismiss the application for permanent and total disability
any time up to the determination of the hearing on the merits of the
application. Should a party dismiss an application prior to its adjudication, the
commission's medical evidence obtained will be valid fifteen months from
the date of dismissal.

(D) Guidelines for adjudication of applications for permanent total disability

The following guidelines shall be followed by the adjudicator in the sequential
evaluation of applications for permanent total disability compensation:

(1)

^(a) If the adjudicator finds that the e^a^tt i^j re worker meets the
definition of statutory permanent and total disability pursuant to
division (C) of section 4123.58 of the Revised Code, due to the loss or
loss of use of both hands or both arms, or both feet or both legs, or both
eyes, or any two thereof, the elai^t in_ j...ured worker shall be found
peimanently and totally disabled, and a tentative order shall be issued.

Should an objection be filed from a tentative order, a hearing shall be
scheduled, (Reference paragraph (E) of this iule).

(b) If, after hearing, the adjudicator fmds that the elaimefA injured worker is
engaged in sustained remunerative employment, the elftiffiMfff iniured
3yorker's application for permanent and total disability shall be denied,
unless a-elainiffiA an injured worker qualifies for an award under
division (C) of section 4123.58 of the Revised Code.
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(c) If, after hearing, the adjudicator finds that the elaim injured worker is
medically able to return to the former position of employment, the
eldiff^a^t _niured worker shall be found not to be permanently and
totally disabled.

(d) If, after hearing, the adjudicator finds that the elaiffiet injured worker
voluntarily removed himself from the work force, the t4aifft" in

ork .r shall be found not to be pei-manently and totally disabled. If
evidence of voluntary removal or retirement is brought into issue, the
adjudicator shall consider evidence that is submitted of the elaifflftnVs
iniured worker's medical condition at or near the time of
removal/retirement.

(e) If, after hearing, the adjudicator finds that the elaifpAtllt lDj red w rker is
offered and refuses and/or fails to accept a bona fide offer of sustained
remunerative employment that is made prior to the pre-hearing
conference described in paragraph (C)(9) of this rule where there is a
written job offer detailing the specific physical/mental requirements and
duties of the job that are within the physical/inental capabilities of the
elaimt in'ured worker, the elaim jW»red worker shall be found not
to be permanently and totally disabled.

(f) If, after hearing, the adjudicator finds that the eleiff=`-',* Un ured worker's
allowed medical condition(s) is ternporary and has not reached
maximum medical improvement, the elai ''urorker shall be
found not to be permanently and totally disabled because the condition
remains temporary. In claims involving state fund employers, the claim
shall be referred to the administrator to consider the issuance of an
order on the question of entitlement to temporary total disability
compensation. In claims involving self-insured employers, the
self-insured employer shall be notified to consider the question of the
e4aifflaitt's injured worker's entitlement to temporary total disability
coxnpensation,

(g) If, after hearing, the adjudicator determines that there is appropriate
evidence which indicates the elainsartt•s iniured worker's sdvftftee age
is the sole cause or primary obstacle which serves as a significant
impediment to reemployment, permanent total disability compensation
shall be denied. However, a decision based upon age must always

,..m..++t^n3 '
involve a case-by-case analysis. The e

1̂  injured workar's age

should also be considered in conjunction with other relevant and
appropriate aspects of the elaifaant•s iniured worker's nonmedical

profile.

000060



4121-3-34

(2)

13

(h) If, after hearing, the adjudicator finds that the allowed condition(s) is the
proximate cause of the ektimaiA's injured worker's inability to perform
sustained remunerative employment, the adjudicator is to proceed in the
sequential evaluation of the application for permanent and total
disability compensation in accordance with the provisions of paragraph
(D) of this rule, However, should the adjudicator finds that non-allowed
conditions are the proximate cause of the siaimeM's injured worker's
inability to perform sustained remunerative employment, the e4ftiffiftet
injured worker shall be found not to be permanently and totally
disabled.

(i) If, after hearing, the adjudicator finds that eleimftnt's in'ured worker's
inability to perform sustained remunerative employment is the result of
a pre-existing condition(s) allowed by aggravation, the adjudicator is to
continue in the sequential evaluation of the application for permanent
total disability compensation in accordance with the provisions of
paragraph (D) of this rule. However, should the adjudicator find that the
non-allowed pre-existing condition(s) are the proximate cause of the
61aimarA's injured worker's inability to perform sustained remunerative
employment, the elftt iujured worker shall be found not to be
permanently and totally disabled.

(a) If, after hearing, the adjudicator finds that the medical impairnnent
resulting from the allowed condition(s) in the claim(s) prohibits the
e4eiffiaMls injjlre worker's return to 1}ie the former position of
employment as well as prohibits the elaim injured worker from
performing any sustained remunerative employment, the elaim
iWured worker shall be found to be permanently and totally disabled,
without reference to the vocational factors listed in paragraph (B)(3) of
this rule.

(b) If, after hearing, the adjudicator fmds that the elaim injured worker,
based on the medical impairment resulting from the allowed conditions
is unable to return to the former position of employment but may be
able to engage in sustained remunerative employment, the non-medical
factors nftd shall be considered by the adjudicator,

The non-medical factors that are to be reviewed are the e4eciffiftlit's
injured worker's age, education, work record, and all other factors, such
as physical, psychological, and sociological, that are contained within
the record that might be important to the determination as to whether
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the el6m iujured worker may return to the job market by using past
employment skills or those skills which may be reasonably developed,
(Vocational factors are defined in paragraph (B) of this rule).

(c) If, after hearing and review of relevant vocational evidence and
non-medical disability factors, as described in paragraph (D)(2)(b) of
this rule the adjudicator finds that the elaii^i injured worker can
return to sustained remunerative employment by using past
employment skills or those skills which may be reasonably developed
through retraining or through rehabilitation, the elaima iniured worker
shall be found not to be permanently and totally disabled,

(3) Factors considered in the adjudication of all applications for permanent and
total disability:

(a) The burden of proof shall be on the elaifAefA iniured worker to establish a
case of permanent and total disability. The burden of proof is by
preponderance of the evidence. The elaima-n injured worker must
establish that the disability is permanent and that the inability to work is
causally related to the allowed conditions.

(b) In adjudicating an application for permanent and total disability, the
adjudicator must determine that the disability is permanent, the inability
to work is due to the allowed conditions in the claim, and the e1ekftfA
injured worker is not capable of sustained remunerative employment.

(c) The industrial commission has the exclusive authority to determine
disputed facts, the weight of the evidence, and credibility.

(d) All medical evidence of impaiu-ment shall be based on objective fmdings
reasonably demonstrable and medical reports that are submitted shall be
in conformity with the industrial commission medical exanvnation
manual.

(e) If the adjudicator concludes from evidence that there is no proximate
causal relationship between the industrial injury and the inability to
work, the order shall clearly explain the reasoning and basis for the
decision. -

(f) The adjudicator shall not consider the °^s iiaiured worker's
percentage of permanent partial impairment as the sole basis for
adjudicating an application for permanent and total disability.
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(g) The adjudicator is to review all relevant factors in the record that may
affect the slaifflafl^'s iniured worker's ability to work,

(h) The adjudicator shall prepare orders on a case by case basis which are fact
specific and which contain the reasons explaining the decision. The
orders must specifically state what evidence has been relied upon in
reaching the conclusion and explain the basis for the decision. In orders
that are issued under paragraphs (D)(2)(b) and (D)(2)(c) of this rule the
adjudicator is to specifically list the non-medical disability factors
within the order and state how such factors interact with the medical
impairment resulting from the allowed injuries in the claim in reaching
the decision.

(i)In claims in which a12LXchiatric condition has been allowed and the
injured worker retains the physical ability to engage in some Sustained
reznunerative employment the adjudicator shall consider whether the
allowed 12a,vchiatric condition in combination with the allowed nh sy ioal

condition rep vents h iniured worker from engaging: in sustained
remunerative employment.

(E) Statutory permanent total disability

Division (C) of section 4123.58 of the Revised Code provides that the loss or loss
of use of both hands or both arms, or both feet or both legs, or both eyes, or any
two thereof, constitutes total and percnanent disability,

(1) In all claims where the evidence on file clearly demonstrates actual physical
loss, or the permanent and total loss of use occurring at the time of injury
secondary to a traumatic spinal cord injury or head injury, of both hands or
both arms, or both feet or both legs, or both eyes, or any two thereof, the
claim shall be referred to be reviewed by a staff hearing officer of the
commission. Subsequent to review, the staff hearing officer shall, without
hearing, enter a tentative order finding the eWm injured worker to be
entitled to compensation for permanent and total disability under division (C)
of section 4123.58 of the Revised Code. If an objection is made, the claim
shall be scheduled for hearing.

(a) Within thirty days of the receipt of the tentative order adjudicating the
merits of an application for compensation for permanent and total
disability, a party may file a written objection to the order. Unless the
party notifies the industrial commission in writing of the objection to
the tentative order within thirty days after the date of receipt of notice
of the findings of the tentative order, the tentative order shall become
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final,

(b) In the event a party makes written notification to the industrial
conimission of an objection within thirty days of the date of the receipt
of the notice of findings of the tentative order, the application for
compensation for permanent and total disability shall be set for hearing
and adjudicated on its merits.

(2) In all other cases filed under division (C) of section 4123,58 of the Revised
Code, if the staff hearing officer finds that the elaiffie in' e worker meets
the definition of statutory permanent and total disability pursuant to division
(C) of section 4123.58 of the Revised Code, due to the loss of use of both
hands or both arms, or both feet or both legs, or both eyes, or any two thereof,
the staff hearing officer, without a hearing, is to issue a tentative order finding
the el iri urworker to be permanently and totally disabled under
division (C) of section 4123.58 of the Revised Code. An objection to the
tentative order may be made pursuant to paragraphs (E)(1)(a) and (B)(1)(b) of
this rule.
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