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RFMNSIDERATION

iMr. Yee says he has denionstrated in his Memorandum in Support of Jurisdiction

that t'nis ca.se [D]oes involve a substantial Ohio and United States Constitutional

question and that it [is] a case of public and great general interest.

In fact, the issue of Allied Offenses of Similar import is such an important

issue under Ohio Law, the Ohio Supreme Court has once again acce-oted jurisdiction

over the case of State v. Williams, 129 Chio St.3d 1474, '953 N.E.2d 841(accepted

on 9-21-2012, allied offense claims) ; Reconsideration must be Granted.

Therefore, pursuant to S.Ct. R. Prac. 3.6 (A)(3) Mr. I'ee asks Vne 0hyo

Suorerie Court to "hold this case for decision of Williams, supra and/or that

both cases be d6cided together for judici.al economy and just results.

Mo_reover, i.?i light of t'ne evolution of the law in 01-nio an allied offense

claim renders a sentence contrary to law and void. Even further, in light

of the retroactive decision of State v. Johnson, 128 Jhio St.3d 153, Mr. Yee's

convictions for Aggravated Ili.srd.e-r and Aggravated Ro'doery are now an allied

offense of similar izport subject to merger and courts in Ohio 'rave been instructed

to reccgnize this issue under tithe Plain Error 'Rule.

.^..A.n..,,

Reply to Appellee's argunent for Proposition of Law One:

Res Judicata [Does Not] bar further litigation in a crimi.nal case
of issues which were raised previewly or could have been raised
previously.in an appeal for an allied offense claim, because
sentence with an allied offense is contrary to law and void.

Contrary to cenat the asppellee's are claiming, in the State of Ohio a

sentenve t.hat is contrary to law is void. Cole^rove v. Burns, 17. 0hio St.

437, 438, 195 N.E.2d 811 (1964).

And as we know, a sentence that contains an al1ied offe-,ise.,error is contrary

to law under R.C. § 2953.08 (A)(4). State v. Wilson, 2021-01nio-2669, 2011 :,IL

2274628 (Qhio);at (f1114); State v. Anderson, 2012-01nio-3347, 20,12 Ohio A7j).

1EXiS 3008 (1st Dist. ) ('N 1).
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Moreover, a sentence containing an allied offense is su1bjec^. to Plain

Error review, Crim. R. 52 (B), State v. Underwood, 124 Ohio St.3d 365, State

v. Yarbrough, 104 ^;hio St.3d 1, Anderson, supra at (EN 1).

A void sent-ence is no sentence and a void sentence is open to collateral

attack at any time, by any person and res judicata and/or law of t'ne case do

not apply. State v. Fischer, 128 Ohio St.3d 92.

In State v. Harris, 132 Uhio St.3d 31S (2012) at ('916) the Ohio Supre.-

Courtholds....... Al`hough we explicitly limited our decision to t'albse cases

in 4hich a court does not properly iimpose a statutorily mandated period of

post release control, id, at V31, we find t.°ne same logic in Fiscl-ier, to be

controlling w'n.en it comes to otn.er statutoraly mandated terms....."

Al1ied offense claims are now jurisdictional in 1i;lit of this -holding

based on the evolution of tne laws in fYnio.

A sentence iki:th•mrsallied o`'-fense claim is outside of the statutory range

and void and open to coll.ateral attack at any time 'oy any person and res judicata

and/or law of the case dci not apply.

Reply to Appellee's argument for proposition of Law m:

Aggravated Murder and Aggravated Robbery (Are) allied offenses of
similar import under the retroactive decision of State v. Johnson,
128 Ohio St.3d 153

Once agai n, Vhe appelleA ` s got ivsvarong. The Ohio Supreme Court in State

v. Johnson, 123 Uhio St._3d 15_3 rendered the retroactive s1tatutory interorptataon

lor R.C. § 2941.25 and that decision overuled State v. Rance, (119,99) 85 Unio

St.3d 6=2.

1^^si^^.c^n o^ concurrent senLer^ces for defendant's allied offenses is

not the eq7d^.valo^?t of merging allied offenses. State v. Damron, 129 Unio S'L..3,d

86, syl'LECDtls 1.

The Jo'nn5on decision, sn-pra overuled all of tine f ormer =ase autiiority

.L o-r the statutory intQrpretation of what R.C. § 2941.25 has always -iiea.nt.
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Prior to t"nis Court's proper decision in Johnson, sul?ra, Courts of Ohio

used astatutary comparison of the elements test for an allied offense claim.

See (Page 8 of appellee's 'Drief and cas^^ cited).

':^6 line of cases cited and relied upon by the appellee's are no longer

Ohio Law and they all rm.,t^t be overuled along with ^l-iea.r progney.

In fact, tl-te Ohio Supreme Court did just that in another ^lUed offense

claim in the Dameron case, s upra. at (918), (judgment va.cated and cause remanded).

Res judicata and,/or Iaiq of the case do not apply to an allied offense

of similar import claim and under Chica law as the prpper statutory interpretation

now hol.cai , P^?r,q^ra^.ec^ Murder if ooe^m;itt^, at the same time by the sa^n^. conduct

when committing Aggravated Robbery is an allied offense of similar import

subject to merger, Jcslmson supra, therefore reconsideration must be granted.

CONCLUSION

Wherefore, Mr. Yee asks the court to reconsider and to a^^ept jurisdiction

over this case and a^stier the question raised in the appellant's jurisdictional

memc►-randum as a yes. Moreover, in light of the Williams case pending:d€var1

allied offense claim, Mr. Yee asks the court to hold this case pending the

determination of that case and/sar both cases be decided together in the interest

of justice, as ths.s -wa.ll preirent any further violations of the Ohio and U.S.

Constitutions.

11-14-2012

SERVICE

Respectfully Submit ^.,
^^

Ste ' en W. Yee
2500 South Avon Belden Road
Graf tan, Ohio 44044

A true copy of the foregoing was sent out today 11-14-2012 by regular U.S.
mail to V^^ Erie County Prosecutors Of-.16"i-ce, at 247 Columbus Ave., Sa^7dusklY^
Ohio 44370.

e-vten. .ee
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