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IN THE SUPREME COURT OF OHIO

Dale Elmer Bricker
Attorney Reg. No. 0004922

CASE NO. 2012-1713

Respondent,

Disciplinary Counsel
250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411

Relator.

RELATOR'S OBJECTION TO THE BOARD OF COMMISSIONERS' FINDINGS OF
FACTS AND CONCLUSIONS OF LAW AND BRIEF IN SUPPORT

Now comes relator, Disciplinary Counsel, and hereby submits objections to the Report of

the Board of Commissioners on Grievances and Discipline ("board") filed with the Court on

October 9, 2012. Relator attaches a copy of the board's Report ("Report") as Appendix 1.

STATEMENT OF FACTS

Respondent, Dale Elmer Bricker, was admitted to the practice of law in the state of Ohio

on May 25, 1961. (Report at ¶2; Stip. at ¶1.) Therefore, respondent is subject to the Code of

Professional Responsibility, Rules of Professional Conduct and the Rules for the Government of

the Bar of Ohio. Id. On December 3, 2007, this Court suspended respondent's law license for

failing to pay his attorney registration fee. (Report at ¶2; Stip. at ¶2.) The Court reinstated

respondent four days later, on December 7, 2007. Id.
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Respondent has been a sole practitioner since 1995. (Report at ¶6; Stip. at ¶3.)

Respondent practices in the areas of landlord/tenant law, real estate law, civil litigation,

collections and personal injury. (Report at ¶6; Stip. at ¶4.)

Since August 25, 2010, respondent has maintained an Interest on Lawyer's Trust Account

(IOLTA) account at PNC Bank, account number ending 6881. (Report at ¶6; Stip. at ¶5.)

Respondent is the only person with signature authority on his IOLTA account. (Stip. at ¶6.)

Respondent did not have an IOLTA account before August 25, 2010, and kept both his personal

funds and his client funds in a checking account designated "trust account" at the Farmer's

National Bank. (Report at ¶6; Stip. at ¶7.) Respondent closed this account in 2009. Id.

Since at least February 1, 2007, respondent has maintained a business account for his law

office at Farmer's National Bank. (Report at ¶6; Stip. at ¶8.) Respondent has a personal savings

account at Huntington Bank but does not have a personal checking account. (Report at ¶6; Stip.

at ¶9.)

From August 25, 2010, and in connection with his representation of clients in collection

cases, respondent has deposited funds, which he received from debtors for his clients, into his

IOLTA account. (Report at ¶7; Stip. at ¶10.) In these collection cases, respondent and his

clients executed written contingent fee agreements for a fee of one-third of the amount paid by

the debtor. (Report at ¶7; Stip. at ¶11.) At no time after August 25, 2010, did respondent have

his clients sign written closing statements when respondent disbursed the funds collected from

debtors. Id.

In 2011, respondent represented Gary Manchester in a personal injury case for a one-third

contingent fee. (Report at ¶8; Stip. at ¶12.) Respondent settled Manchester's case for $7,158 but
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failed to have Manchester sign a closing statement when respondent disbursed the funds.

(Report at ¶8; Stip. at ¶13.)

During 2010 and 2011, respondent kept earned contingent fees in his IOLTA account

beyond the amount permitted under Prof. Cond. R. 1.15(b). (Report at ¶10; Stip. at ¶14.)

Immediately after opening his IOLTA account, respondent began using his IOLTA account to

pay personal and business expenses as follows.

• On September 7, 2010, respondent wrote an IOLTA check for $30 to the Mahoning

Valley District Lay Speaker for a personal expense.

• On September 9, 2010, respondent wrote an IOLTA check for $35 to the Allen Lodge

#276 for a personal expense.

• On September 14, 2010, respondent wrote an IOLTA check for $60 to "Bill Johnson

for Congress" for a personal expense.

• On September 28, 2010 and October 12, 2010, respondent used his IOLTA account to

pay Office Max a total of $94.98 for business expenses.

• On October 20, 2010, respondent wrote an IOLTA check for $54.44 to "U Store It"

for a personal expense.

• On November 18, 2010, respondent wrote an IOLTA check for $45 to the Postmaster

for a business expense.

• On November 22, 2010, respondent wrote an IOLTA check for $47.53 to the La

France Cleaner for a personal expense.

. On November 22, 2010, respondent used his IOLTA account to make internet

payments of $160.60 to AT&T Yellow Pages and $151.49 to AT&T Telephone

Company for business expenses.



• Between November 23, 2010 and December 22, 2010, respondent used his IOLTA

account to make four internet payments totaling $932.05 to Xerox for business

expenses.

(Report at ¶11; Stip. at ¶¶15a-i.)

In response to relator's investigation of this matter, respondent wrote relator on

December 17, 2010, explaining his IOLTA overdraft and promising to use his IOLTA account

only to deposit client funds and to make payments to or for clients. (Report at ¶I 1; Stip. at ¶16.)

Despite his December 17, 2010 acknowledgement, respondent continued to use his IOLTA

account to pay personal and business expenses as follows:

• On January 14, 2011, respondent wrote an IOLTA check for $100 to the United

States Treasury for a personal tax bill.

• On February 14, 2011, respondent used his IOLTA account to make an internet

payment of $363.11 to the Armstrong Cable Co. for a personal expense.

• On February 22, 2011 and March 23, 2011, respondent used his IOLTA account

to make two internet payments totaling $337.14 to Delta Telecom for business

expenses.

• Between March 23, 2011 and August 22, 2011, respondent used his IOLTA

account to make seven internet payments totaling $454.58 to AT&T Telephone

Company for his monthly phone bills.

• On April 11, 2011, respondent used his IOLTA account to make an internet

payment of $175 to Ohio Edison for his electric bill.

(Report at ¶11; Stip. at ¶¶17a-e.)

From February 1, 2007, to August 2011, respondent did not maintain ledgers of the client

funds contained in his IOLTA account as required by Prof. Cond. R. 1. 15 (a)(2)(i)-(iv). (Report
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at ¶12; Stip. at ¶18.) During the same time, respondent did not reconcile his IOLTA account as

required by Prof. Cond. R. 1.15(a)(5). (Report at ¶12; Stip. at ¶19.) Specifically, respondent did

not maintain client ledgers with which to perform his reconciliations. Id.

CONCLUSIONS OF LAW

Based on the foregoing facts, the board found that respondent has violated Prof. Cond.

Rule 1.5(c)(2), Prof. Cond. Rule 1.15(a), Prof. Cond. Rule 1.15(a)(2), and Prof. Cond. Rule

1.15(a)(5). (Report at ¶¶14 and 23.) The board determined that there was no clear and

convincing evidence that respondent violated Prof. Cond. Rule 8.4(h) and dismissed that

violation. (Report at ¶15.)

The board found respondent's prior suspension to be an aggravating factor. (Report at

¶24.) The board also found the following mitigating factors, pursuant to BCGD Proc. Reg.

10(B)(2):

• an absence of a dishonest or selfish motive,

• full and free disclosure to disciplinary board or a cooperative attitude towards the

proceedings, and

. good character and reputation.

(Report at ¶25.)

The board has recommended that this Court publicly reprimand respondent for his

misconduct, in light of the aggravating and mitigating factors. (Report at 10.) It is the board's

recommended sanction of a public reprimand and the dismissal of the Prof. Cond. Rule 8.4(h)

violation to which relator has the following objections.
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RELATOR'S OBJECTIONS

Objection No. 1

There Is Clear and Convincing Evidence that Respondent
Violated Prof. Cond. Rule 8.4(h).

Respondent's misconduct adversely reflects on his fitness to practice law and violates

Prof. Cond. Rule 8.4(h). Before August 25, 2010, respondent did not have an IOLTA account

and respondent commingled his personal and client funds in a non-IOLTA account. (Stip. at ¶7.)

After he opened his IOLTA account, respondent kept his earned fees and client funds in his

IOLTA account. Id. at ¶14. Respondent used the account to pay personal and business

expenses. Id. at ¶¶15 and 17. These facts were established by clear and convincing evidence.

(Report at 10.) Nevertheless, the board concluded that relator did not present clear and

convincing evidence that respondent violated Prof. Cond. Rule 8.4(h) and dismissed that

violation. (Report at ¶15 and p. 10.)

In contrast to the board's decision, this Court has found a violation of Prof. Cond. Rule

8.4(h) in several cases involving commingling and using an IOLTA account for the attorney's

business or personal expenses. In Disciplinary Counsel v. Johnston, this Court found that an

attorney's commingling his personal and client funds and using his IOLTA account for operating

expenses, not only violated Prof. Cond. Rule 1.15(a), but also adversely reflected on his fitness

to practice law in violation of Prof. Cond. Rule 8.4(h). 121 Ohio St.3d 403, 2009-Ohio-1432, 904

N.E.2d 892 at ¶10. See also Disciplinary Counsel v. Murraine, 130 Ohio St.3d 397, 2011-Ohio-

5795, 958 N.E.2d 942 (attorney violated Prof. Cond. Rule 1.15(a), 1.15(b) and 8.4(h) by using

his client trust account as a personal account); Disciplinary Counsel v. LaRue, 122 Ohio St.3d

445, 2009-Ohio-3604, 912 N.E.2d 101 (attorney violated Prof. Cond. Rule 1.15(a), 1.15(a)(2)
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and 8.4(h) by using his IOLTA account to pay personal and business expenses and failing to

maintain client ledgers).

Respondent's commingling and misuse of his IOLTA account for personal and business

expenses adversely reflect on his fitness to practice law. Accordingly, there is clear and

convincing evidence that respondent has violated Prof. Cond. Rule 8.4(h).

Objection No. 2

Based on This Court's Precedent, a Six-Month Suspension
Conditionally Stayed Is an Appropriate Sanction for

Respondent.

In determining the appropriate sanction to impose for attorney misconduct, this Court

considers "the duties violated, the actual or potential injury caused, the attorney's mental state,

the existence of aggravating or mitigating circumstances, and sanctions imposed in similar

cases." Stark Cty. Bar Assn. v. Ake, 111 Ohio St.3d 266, 2006-Ohio-5704, 855 N.E.2d 1206.

Here, respondent, among other things, commingled his funds with client funds in his IOLTA

account in violation of Prof. Cond. Rule 1.15(a).

In cases involving Prof. Cond. Rule 1.15(a) commingling violations, this Court has

imposed a conditionally stayed suspension of six months or one year. See e.g., Columbus Bar

Assn. v. Watson, 132 Ohio St.3d 496, 2012-Ohio-3830, 974 N.E.2d 103 (attorney received a one-

year stayed suspension for comingling funds and using two IOLTA checks to pay his rent in

violation of Prof. Cond. Rule 1.15(a) and (d)); Murraine, 130 Ohio St.3d 397, 2011-Ohio-5795,

958 N.E.2d 942 (attorney received a one-year stayed suspension for comingling funds and using

his IOLTA account as his personal account in violation of Prof. Cond. Rule 1.15(a) and (b) and

Prof. Cond. Rule 8.4(h)); Disciplinary Counsel v. Vivyan, 125 Ohio St.3d 12, 2010-Ohio-650,

925 N.E.2d 947 (attorney received a six-month stayed suspension for using IOLTA funds for
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personal reasons in violation of Prof. Cond. Rule 1.15(a), (b) and (c)); LaRue, 122 Ohio St.3d

445, 2009-Ohio-3604, 912 N.E.2d 101 (attorney received a six-month stayed suspension for

depositing his personal funds in his IOLTA account and using the account for business and

personal expenses in violation of Prof. Cond. Rule 1.15(a) and (a)(2) and Rule 8.4(h));

Disciplinary Counsel v. Fletcher, 122 Ohio St.3d 390, 2009-Ohio-3480, 911 N.E.2d 897,

(attorney received a six-month stayed suspension for using his IOLTA account to pay business

and personal expenses in violation of Prof. Cond. Rule 1.15(a) and (a)(2)); and Johnston, 121

Ohio St.3d 403, 2009-Ohio-1432, 904 N.E.2d 892, (attorney received a one-year stayed

suspension for commingling and using his client trust account for operating expenses in violation

of Prof. Cond. Rule 1.15(a) and Rule 8.4(h)).

Respondent's misconduct and the mitigating factors surrounding respondent's

misconduct are analogous with Watson and its predecessors. Respondent commingled his client

and personal funds and used his IOLTA account for business and personal expenses. In

mitigation, respondent made full and free disclosure to the board, displayed a cooperative

attitude toward the proceedings, evidenced good character and reputation, and lacked a dishonest

or selfish motive.1

Notwithstanding the cases cited herein, the board recommended that this Court publicly

reprimand respondent. (Report at 32.) In support of its recommendation, the board cited five

cases, one of which is Columbus Bar Assn. v. Craig, 131 Ohio St.3d 364, 2012-Ohio-1083, 965

1 Compare (Report at ¶25) with Watson, 132 Ohio St.3d 496, 2012-Ohio-3830, 974 N.E.2d 103 at ¶8; Murraine, 130

Ohio St.3d 397, 2011-Ohio-5795, 958 N.E.2d 942 at ¶7; Vivyan, 125 Ohio St.3d 12, 2010-Ohio-650, 925 N.E.2d

947 at ¶13; LaRue, 122 Ohio St.3d 445, 2009-Ohio-3604, 912 N.E.2d 101 at ¶6; Fletcher, 122 Ohio St.3d 390,

2009-Ohio-3480, 911 N.E.2d 897 at ¶15; and Johnston, 121 Ohio St.3d 403, 2009-Ohio-1432, 904 N.E.2d 892 at

¶15.
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N.E.2d 287. The Craig case is distinguishable from the instant case because Craig does not

involve an allegation that the attorney commingled funds or misused his client trust account.

The misconduct in the Craig case is limited to an attorney forging his client's signature on an

affidavit of transfer on death, notarizing the signature, and filing the affidavit with the recorder's

office. Craig, 131 Ohio St.3d 364, 2012-Ohio-1083, 965 N.E.2d 287 at ¶l.

Of the four remaining cases cited by the board, three involve DR 9-102(A), the

predecessor to Prof. Cond. Rule 1.15(a), i.e., Medina Cty. Bar Assn. v. Piszczek, 115 Ohio St.3d

228, 2007-Ohio-4946, 874 N.E.2d 783, decided on September 27, 2007, and Toledo Bar Assn. v.

Sawers, 121 Ohio St.3d 229, 2009-Ohio-778, 903 N.E.2d 309, and Butler Cty. Bar Assn. v.

Matejkovic, 121 Ohio St.3d 266, 2009-Ohio-776, 903 N.E.2d 633, decided on March 3, 2009.

These cases are less instructive than the cases cited by relator because relator's cases apply Prof.

Cond. Rule 1.15(a). In fact, since the Piszczek, Sawers and Matejkovic decisions, the Court has

decided approximately 50 cases involving Rule 1.15(a) violations. Accordingly, the board's

reliance on cases with DR 9-102(A) violations is misplaced.

The remaining case cited by the board is Cincinnati Bar Assn. v. Seibel, 132 Ohio St.3d

411, 2012-Ohio-3234, 972 N.E.2d 594. This is the only case involving a commingling violation

under Prof. Cond. Rule 1.15(a) in which this Court has issued a public reprimand. The

circumstances in Seibel are quite different from the instant case.

Seibel involved an attorney who had been practicing for eight years without a prior

disciplinary record and his misconduct was an isolated incident involving a single client. Seibel,

132 Ohio St.3d 411, 2012-Ohio-3234, 972 N.E.2d 594 at ¶¶ 1 and 4-7.

The "isolated incident in a previously unblemished career" circumstances found in Seibel,

however, are not present in this case. In fact, respondent can neither argue the absence of a prior
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disciplinary record nor claim that his misconduct was an isolated incident. Respondent's

misconduct involved his failure to prepare closing statements in his collection cases and a

separate personal injury case, and his commingling client and personal funds continuously and

on numerous occasions from February 1, 2007 to August 22, 2011. Moreover, respondent's

misconduct continued despite his assurance to relator in December 2010 that he would stop.

(Report at ¶¶ 2 and 6-11; Stip. at ¶¶2 and 5-17.)

Apparently forgetting that he previously acknowledged his duty under Prof. Cond. Rule

1.15 to use his IOLTA account only for client funds, respondent testified at the June 2012

hearing that he did not understand his ethical duties to keep his personal funds separate from his

clients' funds. (Report at ¶¶13 and 27; Hearing Tr. at 36-45, 69-70 and 73.) Respondent then

admitted that he learned that rule for the first time at his August 2011 deposition. Id.

Moreover, it appears that respondent believed that his December 2010 letter would

resolve relator's investigation. It is clear that respondent did not even attempt to comply with

Prof. Cond. Rule 1.15 until he received notice of his August 2011 deposition. (Hearing Tr. at 36-

40.)

Prof. Cond. Rule 1.15 outlines an attorney's ethical duty to safeguard his clients' funds.

That rule became effective on February 1, 2007, and was available for respondent to review.

Therefore, respondent's claimed ignorance of his ethical duty is inexcusable and should not be

considered by the Court to justify a public reprimand.

Moreover, respondent cannot claim ignorance for the entire time that he was committing

misconduct. In December 2010, respondent acknowledged that he could not use his IOLTA

account as a personal account. Yet, he continued to misuse his IOLTA account for another eight

months without explanation. (Hearing Tr. at 38:5-18.) A stayed suspension is appropriate given
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that respondent continued to misuse his IOLTA account after he knew better. See Vivyan, 125

Ohio St.3d 12, 2010-Ohio-650, 925 N.E.2d 947 at ¶14 (the Court determined that a public

reprimand was not an appropriate sanction for an attorney's misuse of his trust account because

he "knew that he had withdrawn client funds to which he was not entitled" and imposed a six-

month stayed suspension). (Emphasis added).

Accordingly, this Court should suspend respondent from the practice of law for six

months but conditionally stay the suspension. Respondent's stayed suspension should be

accompanied by the following conditions: (1) that respondent's IOLTA account be monitored for

a one-year probation period by a lawyer appointed by relator, (2) that respondent complete six

hours of continuing legal education related to trust accounts and/or office management during

the probationary period, and (3) that respondent commit no further misconduct.
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CONCLUSION

In addition to the violations found by the board, this Court should also determine that

respondent violated Rule 8.4(h) of the Ohio Rules of Professional Conduct. In conjunction with

the foregoing, respondent should be suspended for six months fully stayed on the following

conditions: (1) that respondent's IOLTA account be monitored for a one-year probation period

by a lawyer appointed by relator, (2) that respondent complete six hours of continuing legal

education related to trust accounts and/or office management during the probationary period, and

(3) that respondent commit no further misconduct.

Respectfully submitted,

(iih-

6 iathan E. Coughlan (0 6424) 0vo/^al
1 sciplinary Counsel J
Relator

G ,

\

Philip A. King (0071895)
Assistant Disciplinary Counsel
Counsel of Record
Office of Disciplinary Counsel
250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411
614.461.0256
P.King(cr^sc.ohio. ogv
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CERTIFICATE OF SERVICE

I hereby certify that an accurate copy of Relator's Objections was served via U.S. Mail,

postage prepaid, upon respondent's counsel, John B. Juhasz, Esq. at 7081 West Boulevard, Suite

4; Youngstown, Ohio 44512-4362, and upon Richard A. Dove, Secretary, Board of

Commissioners on Grievances and Discipline, Ohio Judicial Center, 65 S. Front Street,

Columbus, Ohio 43215, on November 26, 2012.

Philip A. Kin
Counsel for Relator
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BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OHIO

In re:

Complaint against

Dale Elmer Bricker
Attorney Reg. No. 0004922

Respondent

Disciplinary Counsel

Relator

Case No. 11-104

Findings of Fact,
Conclusions of Law and
Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

OVERVIEW

{¶1} This matter was heard on June 5, 2012 in Toledo, Ohio, before a panel consisting

of members Patrick Sink, William Novak and Judge Arlene Singer, chair. None of the panel

members resides in the district from which the complaint neither arose nor served as a member

of the probable cause panel that reviewed the complaint pursuant to Gov. Bar R. V, Section

6(D)(1). John B. Juhasz represented Respondent and Philip A. King represented Relator.

{¶2} Respondent was admitted to the practice of law in Ohio in May 1961 and is

subject to the Rules of Professional Conduct and the Rules for the Government of the Bar of

Ohio. The Supreme Court of Ohio suspended Respondent's license to practice law on December

3, 2007, for failure to pay his attorney registration fee. However, Respondent was reinstated four

days later on December 7, 2007.

{13} Relator charged Respondent with violating Prof. Cond. R. 1.5(c)(2), Prof. Cond.

R. 1.15(a), Prof. Cond. R. 1.15(a)(2), Prof. Cond. R. 1.15(a)(5), and Prof. Cond. R. 8.4(h).

APPENDIX
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{14} The parties have submitted stipulations to certain facts and violations of Prof.

Cond. R. 1.15(a), Prof. Cond. R. 1.15(a)(2), and Prof. Cond. R. 1.15(a)(5) as alleged in the

complaint. For the reasons set forth below, the panel recommends that Respondent be publicly

reprimanded.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

{^5} The panel accepts the stipulations of fact submitted by the parties. Based on these

stipulations and the testimony adduced at the hearing, the panel finds by clear and convincing

evidence the following facts.

{¶6} Respondent is a self-employed solo practitioner and has been from approximately

1995. Prior to that, from 1961 until he became a solo practitioner, Respondent was in house

counsel for the Edward J. DeBartolo Corporation. Respondent's practice is primarily in the area

of commercial and residential landlord/tenant litigation, real estate, general civil and collection

work. Respondent occasionally handles personal injury cases, representing plaintiffs.

Respondent has maintained an IOLTA account at PNC since August 25, 2010. Previous to that,

Respondent did not have an IOLTA account, but had kept client funds in a checking account

titled "Trust account" at Farmer's National Bank, in which Respondent kept both client funds

and personal funds. However, Respondent closed that account in 2009. Since February 2007,

Respondent has maintained his law office business account at Farmers National Bank, has had a

savings account at Huntington Bank, and has had no personal checking account.

Collection Cases

{¶7} Since Respondent opened the IOLTA account, Respondent has deposited funds he

had collected from debtors on behalf of his clients for his collection type cases in that account.

For these collection cases, Respondent executes letters of representation indicating a fee of one-

2



Vi

third collected. No closing statements were executed by his clients when Respondent disbursed

the funds from the debtors. Most recently, Respondent sends the entire amounts he has collected

on behalf of his clients to the client, who then sends him a fee for his work. Respondent's

collection cases at the present time are almost exclusively on behalf of the Ohio Attorney

General. Respondent sends the entire monies collected to the attorney general, and Respondent

is then sent his fee later.

Personal Injury Case

{¶8} In 2011, Respondent represented Gary Manchester in a personal injury case for

one-third contingent fee. Respondent settled the case for $7,158, but when Respondent

disbursed the settlement, Respondent did not present a closing statement to his client.

{159} Respondent did, however, send a letter to Manchester with a check from

Respondent's IOLTA explaining the disbursements and distribution of the settlement check.

Similar letters were sent to his collection clients. However, Respondent did not require or obtain

a signature from his clients.

IOLTA

{110} During 2010 and 2011, Respondent kept earned contingent fees in his IOLTA

beyond the time pernzitted in Prof. Cond. R. 1.15(b). Relator did not charge Respondent with

violating Prof. Cond. R. 1.15(b).

{¶11} On September 7, 2010, less than two weeks after Respondent opened the account,

Respondent wrote a check for a personal expense for $30 from his IOLTA. Respondent

continued to withdraw funds from his IOLTA for personal expenses from that time until August

2011. During that period of time, Relator began an investigation of this matter. On December

17, 2010, Respondent wrote a1etter to Relator explaining his IOLTA overdrafts. Respondent
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promised to use this account only for client funds. Despite his promise, Respondent continued to

withdraw funds for his personal expenses.

{112} Prior to August 2011, Respondent did not maintain ledgers of his clients' funds in

his IOLTA account and did not, as required, reconcile his IOLTA account, as there were no

ledgers to reconcile with the account.

{113} In August 2011, Relator deposed Respondent. In preparation for the deposition,

Respondent thoroughly read the rules, particularly, Prof. Cond. R. 1.15(a), Prof. Cond. R.

1.15(a)(2), and Prof. Cond. R. 1.15(a)(5). During the deposition, Respondent and Relator

discussed the proper use of an IOLTA account. Respondent claims that this was the first time

Respondent understood what is required under the rules. Respondent changed his office

procedures accordingly.

{¶14} The parties have stipulated and the panel finds by clear and convincing evidence

that Respondent violated Prof. Cond. R. 1.15(a), Prof. Cond. R. 1.15(a)(2), and Prof. Cond. R.

1.15(a)(5).

{¶15} The panel finds that Relator has not presented clear and convincing evidence that

Respondent violated Prof. Cond. R. 8.4(h)'and dismisses this violation.

{¶16} As to Prof Cond. R. 1.5(c)(2), it is the opinion of one panel member that this rule

applies only to tort cases. This opinion is based on the reference to R.C. 4705.15 in the

Comparison to Former Code of Responsibility and Comparison to ABA Model Rules of

Professional Conduct cited after the rule.

{¶17} R.C. 4705.15(B) and (C) read as follows:

(B) If an attorney and a client contract for the provision of legal services
in connection with a claim that is or may become the basis of a tort action
and if the contract includes a contingent fee agreement, that agreement
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shall be reduced to writing and signed by the attorney and the client. The
attorney shall provide a copy of the signed writing to the client. .

(C) If an attorney represents a client in connection with a claim as
described in division (B) of this section, if their contract for the provision
of legal services includes a contingent fee agreement, and if the attomey
becomes entitled to compensation under that agreement; the attorney shall
prepare a signed closing statement and shall provide the client with that
statement at the time of or prior to the receipt of compensation under that
agreement. The closing statement shall specify the manner in which the
compensation of the attorney was determined under that agreement; any
costs and expenses deducted by the attorney from the judgment or
settlement involved, any proposed division of the attorney's fees, costs,
and expenses with referring or associated counsel, and any other
information that the attorney considers appropriate.

{¶18} At the hearing, Respondent's testimony included references to the impracticality

of applying this rule to collection cases.

{¶19} In addition to R.C. 4705.15, Ethical Considerations 2-18 and 2-19 contained in

the Ohio Code of Professional Responsibilitv, superseded on February 1, 2007 by the Rules of

Professional Conduct, address contingent fees.

{¶20} EC 2-18 reads, in part, as follows:

As soon as feasible after.a lawyer has been employed, it is desirable that
he reach a clear agreement with his client as to the basis of the fee charges
to be made... It is usually beneficial to reduce to writing the understanding
of the parties regarding the fee, particularly when it is'contingent * * *

{¶21} EC 2-19 reads as follows:

Contingent fee arrangements in civil cases have long been commonly
accepted in the United States in proceedings to enforce claims. The
historical bases of their acceptance are that (1) they often, and in a variety
of circumstances, provide the only practical means by which one having a
claim against another can economically afford, fmance, and obtain the
services of a competent lawyer to prosecute his claim, and (2) a successful
prosecution of the claim produces a res out of which the fee can be paid.
Although a lawyer generally should decline to accept employment on a
contingent fee basis by one who is able to pay a reasonable fixed fee, it is
not necessarily improper for a lawyer, where justified by the particular
circumstances of a case, to enter into a contingent fee contract in a civil

5



i

case with anyclient who, after being fully informed of all relevant factors,
desires that arrangerrient. Because of the human relationships involved and
the unique character of the proceedings, contingent fee arrangements in
domestic relations cases are rarely justified. In administrative agency
proceedings contingent fee contracts should be governed by the same
considerations as in othercivil cases. Public policy properlycondemris
contingent fee arrangements in criminal cases, largely on the ground that
legal services in criminal cases do not produce a res with which to pay the
fee.

{¶22} Finally, the Comparison to Former Ohio Code of Professional Responsibility

section of the Code of Professional Conduct following Prof. Cond. R. 1.5 states: "Prof. Cond.

R. 1.5 replaces DR 2-106 and DR 2-107; makes provisions of EC 2-18 and EC 2-19 mandatory,

as opposed to aspirational, with substantive modifications; and makes the provisions of R.C.

4705.15 mandatory, with technical modifications;" and "Prof. Cond. R. l.5(c)(1) also expands on

EC 2-18 and R.C. 4705.15(B) by requiring that all contingent fee agreements shall be reduced to

a writing signed by the client and the lawyer. Prof. Cond. R. 1.5(c)(2) directs that a closing

statement shall be prepared and signed by both the lawyer and the client in matters involving

contingent fees. It closely parallels the current R.C. 4705.15(C)." [Emphasis added.]

{523} A majority of the panel finds that Prof. Cond. R. 1.5(c)(2) applies in all contingent

fee cases, and thus the panel finds by clear and convincing evidence that Respondent violated

Prof. Cond. R. 1.5(c)(2).l

MITIGATION, AGGRAVATION, AND SANCTION

{¶24} Relator has asked the panel to consider Respondent's prior disciplinary offense as

the only aggravating factor pursuant to BCGD Proc. Reg. 10(B)(l). The prior. disciplinary

offense was a four-day license suspension in December 2007 for failure to pay registration fees.

' Although a majority of the panel fmds that Prof Cond. R. 1.5(c)(2) applies to all contingent fee cases and that
Respondent violated this rule in relation to his collections work, the Supreme Court may wish to reconsider
application of the closing statement requirement to collections matters and, in particular, to those situations
involving sophisticated clients or clients with whom the lawyer has a continuing relationship.
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When notified of the suspension, Respondent promptly submitted his fees. Relator submitted no

evidence that Respondent practiced law during this period of time. Respondent stipulated to this

aggravating factor. The panel views this as more of an oversight than a deliberate violation of

Respondent's duty and has weighed this factor accordingly. Relator, in closing argument at the

final hearing, while discussing this factor stated: "But we don't believe - it was a very short

period of time- that it warrants an increase in the sanction." Hearing Tr. 96.

{¶25} The parties stipulated and the panel fmds as mitigation a full and free disclosure

to disciplinary board, a cooperative attitude toward the proceedings, and good character and

reputation. Further the panel finds as a mitigating factor the absence of a dishonest or selfish

motive.

{526} Respondent's clients suffered no harm. Respondent used his earned fees left in

the IOLTA. Further, Respondent has shown remorse and has fully acknowledged the wrongful

nature of.his conduct.

{¶27} Respondent kept scrupulous records for his collection accounts, although not in

the format as .required by the Rules of Professional Conduct. Respondent did not have a clear

understanding of what the rules required for such record keeping before the investigation of this

case, but has learned the proper and required recordkeeping and has modified his office records

accordingly. In a letter to Relator during its investigation, Respondent stated that "You can be

assured that I will never use the IOLTA account for anything other than depositing client funds

and making disbursements to such clients:" Stipulations, Ex. J-14. Respondent, however,

continued to make disbursements from the IOLTA account for his personal and business

expenses. Respondent assumed that because Respondent had earned attorney fees in the

account, he would be using those funds to pay his non-client related expenses. It was not until
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Respondent was deposed by Relator that he understood the proper use of an IOLTA account and

the proper record-keeping required under the rules. Respondent states that he had not really read

the new rules until he was preparing for the deposition. Respondent is now in compliance and

has taken steps to assure that he will remain so. Respondent also has reviewed all of the rules.

{¶28} The panel was impressed by Respondent's long and distinguished career, both in

the private sector and as an assistant attorney general. Respondent submitted several letters

attesting to his good character from attorneys, judges, and clergy. Respondent has been an active

member of his church and his community, committing many hours of service through a service

organization "Ruritan" as well as being a member of local and state bar associations.

{^29} Relator recommends that Respondent should be given a one-year suspension of

his license to practice law, fully stayed upon the following conditions: that Respondent's

IOLTA be monitored for a one year probationary period by a lawyer appointed by Relator who is

experienced in handling client funds; that Respondent complete a six hour CLE in trust accounts

andlor office management during the probationary period, and that he commit no further

misconduct. Respondent recommends a public reprimand.

{130} The panel has reviewed similar cases including those cited by the parties.

{¶31} See Toledo Bar Assn. v. Gregory, 132 Ohio St.3d 110, 2012-Ohio-2365, a six-

month stayed suspension for violation of Prof. Cond. R. 1.15(a)(2)(4)(5)(c); Disciplinary

Counsel v. Doellman,127 Ohio St.3d 411, 2010-Ohio-5990, a one-year stayed suspension for

violations of DR 1-102(A)(5)(6) and DR 9-102(A)(B)(1)(3)(4); Columbus Bar Assn. v. Peden,

118 Ohio St.3d 244, 2008-Ohio-2237, a six-month stayed suspension for violating DR 9-

102(A)(B)(E), DR 1-102(A)(6) and Gov. Bar R. V, Section 4(G); Disciplinary Counsel v.

Murraine, 130 Ohio St.3d 397, 2011-Ohio-5795, a one-year stayed suspension for violating Prof.
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Cond. R. 1.15(a) , Prof. Cond. R.1.15(b) and Prof. Cond. R. 8.4(h) in a consent-to-discipline. In

Disciplinary Counsel v. Fletcher, 122 Ohio St.3d 390, 2009-Ohio-3480, respondent did not have

an operating account from 2002-2007, paid his personal and business expenses from the IOLTA

account, wrote at least 150 checks from 2005-2007 and received a six montli stayed suspension.2

{132} We have also reviewed Columbus Bar Assn. v. Craig, 131 Ohio St.3d 364, 2012-

Ohio-1083, respondent received a public reprimand for violating Prof Cond. R. 1.4(a)(3), Prof.

Cond. R. 4.1(a), and Prof. Cond. R.8.4(c) where respondent had no prior, no selfish motive, a

good faith and timely effort to rectify consequences, full and free disclosure, cooperative attitude

and evidence of good character and reputation; Toledo Bar Assn. v. Sawers, 121 Ohio St.3d 229,

2009-Ohio-778, respondent received a public reprimand for violating DR 2-106(A), DR 6-

101(A)(1) and DR 9-102(A); Cincinnati BarAssn. v. Seibel, 132 Ohio St.3d 411, 2012-Ohio-

3234, respondent received a public reprimand for violating Prof Cond. R. 1.5(c)(1), Prof. Cond.

R. 1.5(d)(3), Prof. Cond. R. 1.15(a), and Prof. Cond. R. 1.15(d) with no aggravating factors, no

priors, no dishonesty or selfish motive, respondent accepted moral and legal responsibility,

apologized to client and made belated restitution to client, absence of injury to client, absence.of

malpractice, effective performance of attorney functions and unique circumstances; Butler Cty.

Bar Assn. v. Matejkovic, 121 Ohio St.3d 266, 2009-Ohio-776, respondent received a public

reprimand for violating DR 9-102 and DR 1-104, where respondent was in practice for 17 years

without prior, no dishonesty or self-interest, cooperation refunded funds to client; and Medina

Cty. Bar Assn. v. Piszczek, 115 Ohio St.3d 228, 2007-Ohio-4946, where respondent received a

public reprimand for violating DR 9-102. He did not oversee his IOLTA account properly and

2 The panel also reviewed Disciplinary Counsel v. Johnston, 121 Ohio St.3d 403, 2009-Ohio-1432; Cuyahoga Cty.

Bar Assn. v. Cook, 121 Ohio St.3d 9, 2009-Ohio-259; Cuyahoga Cty. Bar Assn. v. Nance, 119 Ohio St.3d 55, 2008-

Ohio-3333; and Disciplinary Counsel v. Newcomer, 119 Ohio St.3d 351, 2008-Ohio-4492.
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as a result, his law firm mishandled the account and client funds. Respondent was cooperative,

restitution was timely and he took steps to remedy the situation.

{¶33} The panel is mindful that each disciplinary case is unique. The panel also feel

that the cases cited for a public reprimand are more appropriate because of the substantial

mitigation and unique circumstances. After over 30 years of practicing as in house counsel,

Respondent may have had some problems recognizing all of the technical ethical responsibilities

of a lawyer in private practice, especially as a solo practitioner. However, Respondent has not

violated the spirit of these responsibilities, always being meticulous in his own record keeping

and providing honest and competent service to his clients. Respondent has practiced law for

over 50 years without a blemish. The panel feels that facing this disciplinary procedure has been

a sufficient "wake-up call" to Respondent and is a regrettable blot on his otherwise sterling

reputation. At the formal hearing, Respondent stated "This is one of the saddest days in my life,

to be in this situation. I feel I've let a lot of people down." Hearing Tr. 70. The panel see no

reason to believe that Respondent cannot continue to practice law in a highly ethical and

competent manner. No one was harmed, and we believe that the public will continue to be

protected without further incident.

{¶34} The panel recommends that Respondent receive a public reprimand.

BOARD RECOMMENDATION

Pursuant to Gov. Bar R. V, Section 6(L), the Board of Commissioners on Grievances and

Discipline of the Supreme Court of Ohio considered this matter on October 5, 2012. The Board

adopted the Findings of Fact, Conclusions of Law, and Recommendation of the panel and

recommends that Respondent, Dale Elmer Bricker, be publicly reprimanded. The Board further
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recommends that the costs of these proceedings be taxed to Respondent in any disciplinary order

entered, so that execution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,

I hereby certify the foregoing Findings of Fact, Conclusions

of Law, and Recommendation as those of the Board.

/ 411,ii-DOVE. Secretary
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