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EXPLANATION OF WHY THIS CASE IS OF
PUBLIC OR GREAT GENERAL INTEREST

This case is of public or great general interest for two reasons:

First, this case presents the Court with an opportunity to define, for the first time, the

scope of the attorney-client privilege in the context of corporate parents, subsidiaries, and

affiliates. The Court has never addressed this issue, one reason the Tenth District Court of

Appeals below noted the "confusion" in this area. In light of this "confusion," the lower courts

are in need of this Court's guidance. So too are Ohio's business and legal communities, which

deserve a clear understanding of the scope of the attorney-client privilege as it relates to

communications involving corporate parents, subsidiaries and affiliates.

Second, this case will allow the Court to resolve a conflict among Ohio courts of appeal

regarding the proper standard of review applicable to trial courts' privilege determinations.

While numerous Ohio courts have reviewed privilege determinations de novo (including,

previously, the Tenth District), in this case the Tenth District applied a different, mixed standard

of review, holding that while a trial court's application of the privilege is reviewed de novo, the

factual determinations upon which that application depends are reviewed only for an abuse of

discretion. That approach contravenes this Court's decree that whether information is privileged

"is a question of law that is reviewed de novo." Med. Mut. of Ohio v. SchlotteNer, 122 Ohio

St.3d 181, 2009-Ohio-2496, ¶ 13. The Tenth District was able to reach its holding, however,

because this Court has never clearly stated that the de novo standard applies in the priviiege

context to both the trial court's legal and factual determinations. This case provides the Court an

opportunity to articulate the correct standard governing review of attorney-client privilege

determinations.
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The Court Should Resolve The Confusion Over Application Of The Attorney-Client
Privilege To Corporate Parents, Subsidiaries And Affiliates.

"[T]he attorney-client privilege is integral to the functioning of our legal system." In re

Teleglobe Communs. Corp., 493 F.3d 345, 361 fn. 13 (3d Cir. 2007). It "`is one of the oldest

recognized privileges for confidential communications."' Squire, Sanders & Dempsey, LLP v.

Givaudan Flavors Corp., 127 Ohio St.3d 161, 2010-Ohio-4469, ¶ 16 (quoting Swidler & Berlin v.

United States, 524 U.S. 399, 403 (1998)). "`Its purpose is to encourage full and frank

communication between attorneys and their clients and thereby promote broader public interests

in the observance of law and administration of justice. The privilege recognizes that sound legal

advice or advocacy serves the public ends and that such advice or advocacy depends upon the

lawyer's being fully informed by the client."' Id. (quoting Upjohn Co. v. United States, 449 U.S.

383, 389 (1981)).

Considering the foundational importance of the attorney-client privilege in our legal

system, attorneys and their clients should be able to rely upon clear legal rules to guide them in

their communications. All involved deserve an understanding of whether and when their

communications are privileged. Because this Court has never addressed the privilege as it relates

to corporate parents, subsidiaries and affiliates, the rules Ohio courts should apply are unclear.

Proving as much, the parties and the Tenth District were forced to rely heavily upon a

federal case from the Third Circuit Court of Appeals, In re Teleglobe Communs. Corp., 493 F.3d

345 (3d Cir. 2007). Yet federal law is not a beacon of clarity on this issue. Teleglobe cited a

"conceptual muddle" that exists in this area, identifying three different principles various federal

courts have applied in determining whether corporate family communications are privileged: "(1)

the members of the corporate family comprise one client; (2) the members of the corporate

-2-



family are joint clients; and (3) the members of the corporate family are in a community of

interest with one another." Id. at 370 (citations omitted).

In Crabb v. KFCNatI. Mgt. Co., 6th Cir. No. 91-5474, 1992 WL 1321 (Jan. 6, 1992), the

Sixth Circuit seemed to adopt the first rationale-single client: "The cases clearly hold that a

corporate `client' includes not only the corporation by whom the attorney is employed or

retained, but also parent, subsidiary and affiliate corporations." Id. at *3 (quotation omitted).

Teleglobe, however, determined that only the second rationale-joint clients-was a proper basis

for extending privilege to related entities (at least in the in-house counsel context). Teleglobe at

370-72. Alternatively, applying the third rationale-community of interest-the court in

Glidden Co. v. Jandernoa, 173 F.R.D. 459 (W.D. Mich. 1997), held that "[t]he universal rule of

law, expressed in a variety of contexts, is that the parent and subsidiary share a community of

interest, such that the parent (as well as the subsidiary) is the `client' for purposes of the

attorney-client privilege. Consequently, disclosure of legal advice to a parent or affiliated

corporation does not work a waiver of the confidentiality of the document, because of the

complete community of interest between parent and subsidiary." Id. at 472-73 (citations

omitted).

The "conceptual muddle" Teleglobe found need not confuse Ohio courts going forward.

With this case, the Court can articulate the rule that has been applied by numerous other courts:

xvhen corporate affiliates are under common ownership or control, the entities have a unity of

interest, meaning that intra-group communications with counsel are privileged. See infra. at 9-13.

As explained in greater detail below, because the facts of this case squarely meet that test, the

attorney-client privilege should extend to the entire group of affiliated entities.
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The Court Should Resolve The Deep Split In The District Courts Over The

Appropriate Standard Of Review For Attorney-Client Privilege Determinations.

The decision below also presents the Court with an opportunity to address the conflict

among Ohio courts as to the proper standard of review for privilege decisions.

A host of Ohio appellate courts review (correctly, in Appellants' view) all issues

underlying a privilege determination de novo. For instance, the Eighth District recently rejected

an abuse-of-discretion standard in favor of de novo review for attorney-client privilege issues,

including factual determinations, reviewing, without deference to the trial court, factual issues

regarding whether particular areas of testimony fell within the privilege. Estate of Mikulski v.

Cleveland Elec. Illum. Co., 8th Dist. No. 96748, 2012-Ohio-588, ¶ 11-13, 20-22. Other Ohio

appellate courts have also applied a de novo standard of review to factual issues raised in

privilege appeals. See, e.g., Cobb v. Shipman, llth Dist. No. 2011-T-0049, 2012-Ohio-1676,

¶¶ 17-18, 58 (holding de novo standard applies to privilege issues and conducting "a review of

the record"); Pinnix v. Marc Glassman, Inc., 8th Dist. Nos. 97998, 97999, 2012-Ohio-3263, ¶ 8,

15 (applying de novo standard and reversing trial court due to factual "dispute as to whether

some of the medical records are causally and historically related to the personal-injury action").

Here, on the other hand, the Tenth District applied a mixed standard, reviewing legal

determinations de novo but factual determinations for an abuse of discretion. 1VIA Equipment

Leasing I, LLC v. Tilton, l0th Dist. Nos. 12AP-564, 12AP-586, 2012-Ohio-4668, ¶ 18 ("MA

Equipment"). The Seventh District apparently agrees that, in privilege cases, ihe de novo

standard applies to legal questions only. See Hartzell v. Breneman, 7th Dist. No. 10 MA 67,

201 1-Ohio-2472, ¶ 21 (noting that "legal questions on the scope ofprivilege are reviewed de

novo," but "a trial court's discovery decision" is reviewed "for an abuse of discretion")

(emphasis added).

-4-



Appellants submit that the position taken by these latter Ohio appellate courts is incorrect.

Whether information sought in discovery is privileged is a legal issue that should reviewed de

novo, see Schlotterer, 122 Ohio St.3d 181, 2009-Ohio-2496, at ¶ 13, and, as the underlying

factual issues are inextricably intertwined with the legal determination, they must also be

reviewed de novo. Likewise, only an independent review of the facts by appellate courts would

properly serve the critical interests the attorney-client privilege is designed to protect.

In view of this deep conflict, Ohio's appellate courts need guidance with respect to the

attorney-client privilege, an issue "integral to the functioning of our legal system," Teleglobe,

493 F.3d at 361 fn. 13. Accordingly, the Court should clarify that the de novo standard of review

applies to a trial courts' legal and factual determinations in ruling on privilege claims.

STATEMENT OF THE CASE

In early 2007, Plaintiffs-Appellees MA Equipment Leasing I, LLC and MA 265 North

Hamilton Road, LLC (collectively "Appellees") commenced litigation against non-party Zohar

Waterworks ("Waterworks") alleging breach of equipment and real estate leases (the "Zohar

Waterworks Action"). Appellees claimed that Waterworks (i) improperly moved equipment

from its Ohio facility to its facility in Mexico and (ii) failed to satisfy its obligation to repair and

maintain the leased premises. Appellees were ultimately awarded damages.

In April 2009, Waterworks filed for bankruptcy. Appellees, after failing to obtain full

recovery from Waterworks, commenced this action in August 2009 against Appellants. While

certain claims were dismissed, Appellees continue to pursue claims for fraud, tortious

interference, conspiracy, and abuse of process.

During discovery, Appellees requested privileged communications. Appellants filed a

motion for a protective order on August 19, 2011, focused specifically on document requests

calling for communications with Jenner & Block (which advised Waterworks in connection with
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the leases) and another law firm now known as Richards, Kibbe & Orbe ("RKO"). On

September 2, 2011, Appellees filed a memorandum contra and a cross-motion to compel. The

cross-motion expanded the issues to include communications with trial counsel for Waterworks

in the Zohar Waterworks Action. Later, in their reply papers, Appellees also sought

communications with counsel for Waterworks in connection with its bankruptcy petition.

In its June 28, 2012 decision, the trial court overruled, in part, Appellants' privilege

claims, holding that there was an insufficient community of interest among the Appellants and

Waterworks. Consequently, the trial court ordered Appellants to produce all communications

with Jenner & Block, trial counsel in the Zohar Waterworks Action, and Waterworks'

bankruptcy counsel. Appellants appealed that decision. When the trial court later modified its

June 28 decision, Appellants filed a separate notice of appeal for the modified order, and the two

appeals were consolidated.

Reviewing the consolidated appeal, the Tenth District Court of Appeals affirmed the trial

court. In relevant part, the Tenth District held, first, that it would review "the trial court's

determination of factual issues ... for an abuse of discretion," and would only apply a de novo

standard "[t]o the extent it becomes necessary ... to review the construction and application of

the statutory privilege to particular information." MA Equipment at ¶ 18. And second, applying

that deferential standard of review, the Tenth District held that "the trial court did not abuse its

discretion by finding no attorney-client relationship between appellants and Waterworks'

counsel," and, accordingly, that no privilege applies. Id. at ¶ 42.

STATEMENT OF FACTS

A. The August 2005 Transactions Involving Zohar Waterworks.

In February 2005, Appellees entered into transactions with Oasis Corporation ("Oasis"),

a financially distressed company, through which Appellees bought from and leased back to Oasis
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certain real estate and equipment. By the summer of 2005, Oasis's financial condition had

worsened and its secured lender, Wachovia, threatened to foreclose. In August 2005, Appellees,

Oasis, Wachovia and Appellant Zohar II 2005-1, Ltd. ("Zohar II"), entered into a series of

transactions pursuant to Article 9 of the UCC. As part of those transactions, Zohar II formed

Waterworks, which acquired Oasis's assets. Waterworks also entered into two building leases

and an equipment lease with Appellees. (App. at 68 (17).) (Citations to the appendix filed with

Appellants' brief in the Tenth District are in the form of "App.")

B. The Patriarch-Affiliated Entities and Zohar Waterworks Are Under

Common Ownership Or Control.

Zohar II, an investment fund formed in early 2005, is structured as a special purpose

entity called a collateralized loan obligation. Zohar II has no officers or employees. Instead,

Zohar II delegated full investment authority to its collateral manager. (Id. (¶ 2).)

Zohar II's collateral manager is Patriarch Partners XIV, LLC. Patriarch Partners XIV is

an affiliate of Patriarch Partners, LLC. Lynn Tilton is both the CEO of Patriarch Partners and

the manager of Patriarch Partners XIV, which is the LLC equivalent of a director. Patriarch

Partners XIV shared the employees of Patriarch Partners in connection with the management of

Zohar II. (Id. (¶ 3).) Zohar II owned 100% of the membership interests in Waterworks, and was

one of Waterworks' secured lenders. (Id. (¶ 4).)

When Waterworks was formed, Ms. Tilton became its sole manager, as reflected in the

company's Limited Liability Agreement. (Id. (¶ 4), 94-95.) Appeilees also alleged sh e was a

director in their first complaint. (Id. at 89 (¶ 79).)

Appellant Patriarch Partners Management Group, LLC ("PPMG") is also affiliated with

Patriarch Partners. PPMG provides management and operational consulting services to portfolio

companies held by Zohar II and other Patriarch-affiliated investment funds. Ms. Tilton is the
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manager of PPMG. Appellant John Harrington is a managing director of PPMG and, during

certain periods, served as interim CEO of Waterworks. (Id. at 68 (¶ 5).) The remaining

Appellant, LD Investments, LLC, is the sole parent of Patriarch Partners. Ms. Tilton is the sole

member of LD Investments. (Id. (¶ 5-6).)

The following diagram depicts the interrelated nature of the entities' relationship:

LD Investments, LLC

Sole Parent of

Patriarch Partners, LLC

; Member of

CEO of M

of

Shares emp14

Patriarch Partners
Management Group, LLC

A Managing Director of

John Harrington

Lynn Tilton

;er
Manager of

Patriarch Partners
XIV, LLC In

Âu
for

Provides Mgt
Services to

Interim CEO of

C. The Related Entities Each Engaged Legal Counsel.

Zohar II 2005-1, Ltd.
(SPE created 2005)

Owned 100% of /
secured lender to

Zohar Waterworks

In connection with the August 2005 transactions, Patriarch Partners retained the law firm

RKO. RKO provided legal advice to Patriarch Partners and its affiliates regarding the formation

of Waterworks and its acquisition of Oasis' assets through an Article 9 foreclosure sale.

Waterworks retained Jenner & Block LLP for legal advice relating to the August 2005

transactions, including the leases. (Id at 69 (¶ 8).)

In connection with the Zohar Waterworks Action, Waterworks retained two Ohio firms,

McCarthy, Lebit, Crystal & Liffman, LPA and Kemp, Schaeffer & Rowe, LPA. When

Appellees served a subpoena on Patriarch Partners through a New York court, Patriarch Partners

retained Brune & Richard LLP to respond. In connection with the Waterworks bankruptcy,

Waterworks retained Morris, Nichols, Arsht & Tunnell LLP. Zohar II and the other secured

lenders retained Jones Day.

Sole Manager of
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Ms. Tilton affirmed in her affidavit that she understood and intended that

communications with counsel for Waterworks would be maintained as confidential within all of

the Patriarch-affiliated entities. (Id. (¶ 9).)

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition Of Law No. 1: Communications among counsel and corporate affiliates under

common ownership or control are privileged.

The lower courts' decisions rested on a flawed legal rule that incorrectly limited the

ability of corporate affiliates to engage in privileged communications with outside counsel. As

the Sixth Circuit recognized in Crabb, 1992 WL 1321, at *3, "[i]t is well settled that attorney-

client privilege is not waived merely because the communications involved extend across

corporate structures to encompass parent corporations, subsidiary corporations, and affiliated

corporations."

A. Communications Among Counsel And Corporate Affiliates Under Common
Ownership Or Control Are Privileged.

Where "communications are among formally different corporate entities which are under

common ownership or control," courts treat "such inter-related-corporate communications in the

same manner as intra-corporate communications." Dupian Corp. v. Dee;^ir^g Milliken, Lnc., 397

F.Supp 1146, 1184-85 (D.S.C. 1974). Indeed, "there is overwhelming case law supporting [that]

proposition," In re 15375 Mem. Corp., Bankr. D. Del. No. 06-50822, 2007 Bankr. LEXIS 610,

*6-7 (Mar. 1, 2007), with precedents stretching back decades, from state and federal courts

around the country, including Ohio.1

1 See, e.g., Amorim Holding Fin. S.G.P.S:, S.A. v. C.P. Baker & Co., Ltd., D. Mass. No.

09-10641-DPW, 2011 U.S. Dist. LEXIS 134877, * 10 (Nov. 22, 2011); MPT, Inc. v. Marathon

Labels, Inc., N.D. Ohio No. 1:04 CV 2357, 2006 U.S. Dist. LEXIS 4998, *20 (Feb. 9, 2006);

Music Sales Corp. v. Morris, S.D.N.Y. No. 98 Civ. 9002 (SAS) (FM), 1999 U.S. Dist. LEXIS

16433, at *21 (Oct. 26, 1999); Guy v. United Healthcare Corp., 154 F.R.D. 172, 177-78 (S.D.
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"Numerous courts have recognized that, for purposes of the attorney client privilege, the

subsidiary and the parent are joint clients, each of whom has an interest in the privileged

communications." Glidden, 173 F.R.D. at 473 (citing Polycast Tech. Corp. v. Uniroyal, Inc.,

12 F.R.D. 47, 49 (S.D.N.Y. 1989); Medcom Holding Co. v. Baxter Travenol Lab., 689 F.Supp.

841, 842 (N.D. Ill. 1988)). "The keys to deciding the scope of ajoint representation are the

parties' intent and expectations." Teleglobe, 493 F.3d at 363.

Some courts refer to affiliated entities as single clients; others treat the affiliates as joint

clients. But the end result is the same: "[C]ourts almost universally hold that intra-group

information sharing does not" undermine or waive privilege protections. Id. at 369. Whatever

label is used, the analysis is based on the commonsense point, recognized by numerous courts in

various contexts, that corporate affiliates under common ownership or control have a "complete

community of interest." MPT, Inc. v. Marathon Labels, Inc., N.D. Ohio No. 1:04 CV 2357,

2006 U.S. Dist. LEXIS 4998, *20 (Feb. 9, 2006); see also Copperweld Corp. v. Independence

Tube Corp., 467 U.S. 752, 771 (1984) (recognizing that a "parent and its wholly owned

subsidiary have a complete unity of interest" and cannot conspire to fix prices in violation of

Sherman Act); Advanced Health-Care Servs. v. Radford Comm. Hosp., 910 F.2d 139, 146 (4th

Cir. 1990) (same); Canderm Pharmacal Ltd. v. Elder Pharmaceuticals, Inc., 862 F.2d 597, 601-

02 (6th Cir. 1988) (holding that parent company cannot tortiously interfere with subsidiary's

contracts); Glidden, 173 F.R.D. at 472-73. If a group of affiliate corporations operates under

sufficient common ownership or control, their interests necessarily align and attorney

(continued... )

Ohio 1993); Euclid Retirement Village, Ltd. v. Griffin, 8th Dist. No. 79840, 2002-Ohio-2710,

¶ 24; State ex rel. Syntex Agri-Bus., Inc. v. Adolf, 700 S.W.2d 886, 888-89 (Mo.App.1985); Ins.

Co. of N. Am. v. Superior Court, 108 Cal.App.3d 758, 767-69, 166 Cal.Rptr. 880 (1980).
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communications among them are privileged. This is particularly true where, as here, the

corporations have overlapping officers and directors. Glidden, 173 F.R.D. at 473-74 ("Where a

parent corporation has placed directors upon its subsidiary board, this principle operates to grant

access to the subsidiary's attorney-client materials to both the director and the parent

corporation.")

To hold otherwise would defeat the purpose of the attorney-client privilege. The

privilege is designed to facilitate lawyers "being fully informed" to provide "sound legal advice"

that "serves the public ends." Squire, Sanders & Dempsey, 127 Ohio St.3d 161, 2010-Ohio-4469,

¶ 16 (quotation omitted). For an attorney to properly serve a corporate client, knowledge of its

affiliates often will be necessary, particularly where those affiliates are under common

ownership or control.

In rejecting Appellants' argument, the Tenth District stated that "`treating members of a

corporate family as one client fails to respect the corporate form' and the `bedrock principle of

corporate law ... that courts must respect entity separateness unless doing so would work

inordinate inequity."' MA Equipment at ¶ 27 (quoting Teleglobe, 493 F.3d at 371). But that

reasoning is based on authority addressing liability to third parties, not protecting internal

communications. Critically, the privilege "issue concerns the relationship between parent and

subsidiary, an internal corporate matter. It has nothing to do with duties to third parties."

Glidden, 173 F.R.D. at 474. And while Teleglobe did note that the corporate form cannot be

ignored, it ultimately held that legal communications among corporate affiliates can be

privileged, even though the entities may be treated as separate in other aspects. Indeed, treating

affiliates as joint clients properly "reflects both the separateness of each entity and the reality that

they are ali represented by the same" counsel. Teleglobe at 372.
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B. Waterworks And The Patriarch-Affiliated Entities Had A Community Of
Interest Because They Were Under Common Ownership Or Control.

The record here established that all of the entities at issue were under common ownership

or control. As described in Ms. Tilton's affidavit (and also Appellees' Fourth Amended

Complaint), Ms. Tilton served as either CEO or the sole director of all the Patriarch-affiliated

entities and Waterworks. (App. at 68 (¶ 2-6), 31-33 (¶ 9-14).) Zohar II owned 100% of

Waterworks. (Id. at 68 (¶ 4).) Patriarch Partners and Patriarch Partners XIV shared employees

in connection with the management of Zohar II. (Id. (¶ 2-3).) And Ms. Tilton was the owner of

the Patriarch entities and indirectly held all the equity of Zohar II. (Id. (¶ 2-7), 31-33 (¶ 9-14).)

The Tenth District even noted the trial court's error in failing to recognize that "the record

contains undisputed evidence of Tilton's membership on Waterworks' board of managers and of

Harrington's service as Waterworks' interim CEO." MA Equipment at ¶ 44 (erroneously

concluding, however, that these facts were irrelevant and the error was harmless).

In this context, communications among counsel for Waterworks and representatives of its

parent (Zohar II) and corporate affiliates are (and must be) protected under the attorney-client

p"
„rPiia„ts and Waterworks were "under common ownership and control" and had a^lvllert^ 2 A• rr. ^. _.

"complete community of interest." E.g., Amorim Holding Fin., 2011 U.S. Dist. LEXIS 134877,

at *10; MPT, Inc., 2006 U.S. Dist. LEXIS 4998, at *20. Ms. Tilton also affirmed that she always

understood and intended that communications with counsel for Waterworks would be maintained

as privileged. (App. at 69 (¶ 9).)

2 The representatives of Zohar 11 include Ms. Tilton, the director of its collateral manager
and Waterworks, as well as Robert Annas and Douglas Combs, shared employees of Patriarch
Partners and Patriarch Partners XIV involved in the management of the Waterworks

s of Zohar II,and Mr. Harrington, as a managing director of PPMG. (App. at 68 (¶ 3, 5).) g

are part of the client under R.C. 2317.021. Bennett, 2001 Ohio App. LEXIS 3394, at *41-44.
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Appellees may argue that the interests of Waterworks were not "identical" to those of

Appellants. But courts have only applied the "substantial identity of legal interest" test when

unrelated corporations seek to protect privileged communications that were shared between them.

See Music Sales, 1999 U.S. Dist. LEXIS 16433, at *21 (citing cases). By contrast,

"[c]orporations which are related through common ownership or control ... need not meet this

strict standard." Id. at *21-22. Rather, the interests of closely affiliated corporations are deemed

sufficiently unified to protect privileged communications. Id. at *21-22; see Teleglobe, 493 F.3d

at 365 ("substantially similar legal interest").

Proposition Of Law No. 2: A trial court's factual findings made in determining whether

information is privileged is subject to de novo review on appeal.

In reviewing the trial court's privilege decision, the Tenth District below improperly

deferred to the trial court's factual determinations rather than examining the record. This was

wrong because, as this Court recently stated, a privilege determination "is a question of law that

is reviewed de novo." Med. Mut. of Ohio v. Schlotterer, 122 Ohio St.3d 181, 2009-Ohio-2496,

¶ 13; see also Ward v. Summa Health Sys., 128 Ohio St.3d 212, 2010-Ohio-6275, ¶ 13. In

._,̂ 'ehlotterer, the Court noted that, while discovery orders are generally reviewed for an abuse of

discretion, "whether the information sought is confidential and privileged from disclosure is a

question of law that is reviewed de novo." Schlotterer at ¶ 13. Ward similarly acknowledged

the typical abuse-of-discretion standard of discovery disputes, but, relying on Schlotterer,

explained that "if the discovery issue involves an alleged privilege, . . . it is a question of iaw that

must be reviewed de novo." Ward at ¶ 13. A number of Ohio courts have properly found the de
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novo review standard to extend to the factual determinations on which a privilege decision is

based.3

But that does not leave this case as a simple matter of error correction. The Tenth

District distinguished this Court's precedent, stating that in both Schlotterer and Ward the Court

"based its determination on statutory and contractual interpretation, both of which are questions

of law" requiring de novo review. MA Equipment at ¶ 14-15 (explaining that Schlotterer and

Ward addressed legal issues of whether contractual consent provisions signed by patients waived

physician-patient privilege, and whether physician-patient privilege shields physician from

disclosing own medical information, respectively). The Tenth District concluded, despite these

authorities, that "not all issues surrounding an assertion of privilege are subject to de novo

review. Rather the appropriate standard ultimately depends upon whether an appellate court is

reviewing a question of law or a question of fact." MA Equipment at ¶ 18.

This Court's declaration in Schlotterer that privilege issues raise questions of law to be

reviewed de novo is also consistent with the standard of review applied in other areas. For

example, factual findings related to personal jurisdiction are reviewed de novo. See, e.g., Natl.

City Bank v. Yevu, 178 Ohio App.3d 382, 2008-Ohio-4715, ¶ 6, 15 (8th Dist.) (applying de novo

standard and reviewing on appeal the "particular facts of this case" to determine whether

3 See, e.g., Stewart v. Vivian, 12th Dist. No. CA2011-06-050, 2012-Ohio-228, ¶ 13, 35-36
(applying de novo standard and reversing trial court because peer-review privilege was not

waived based on facts of case); Wessell Generations, lnc. v. Bonnifield, i93 Ohio App.3d 1,

2011-Ohio-1294, ¶ 14, 18 (9th Dist.) (applying de novo standard in finding public-assistance

privilege did not apply "[u]nder the facts of this case"); Wallace v. Hipp, 6th Dist. No. L-11-

1052, 2012-Ohio-623, ¶ 38-40 (applying de novo standard in finding physician-patient privilege

applied based on facts of case, including police report and deposition testimony); Scott Elliott

Smith Co. v. Carasalina, LLC, 192 Ohio App.3d 794, 2011-Ohio-1602, ¶ 14, 24 (10th Dist.)

(applying de novo standard in reviewing "evidence before this court"); Wagner v. Dennis, 5th

Dist. No. 1 1-COA-050, 2012-Ohio-2485, ¶ 19-22 (applying de novo standard and finding

attorney-client privilege was not implicated by specific deposition questions).

-14-



personal jurisdiction existed); Muzzin v. Brooks, 168 Ohio App.3d 231, 2006-Ohio-3844, ¶ 13

(8th Dist.) (same). Similarly, de novo review also applies to factual determinations made in

connection with a summary judgment decision. See, e.g., Union Sav. Bank v. Litteral, 2d Dist.

No. 25106, 2012-Ohio-5108, ¶ 20 ("This court reviews summary judgment de novo, meaning

that we do so independently and without deference to the trial court's findings of fact."); BAC

Home Loans Servicing, LP v. Kolenich, 12th Dist. No. CA2012-01-001, 2012-Ohio-5006, ¶ 44

("This court reviews a trial court's decision on a motion for summary judgment de novo, which

means that we review the judgment independently and without deference to the trial court's

determinations."). While there are other circumstances in which factual determinations are

reviewed for an abuse of discretion, such as findings in connection with motions for injunctive

relief, see Stoner v. Salon Lofts, LLC, 10th Dist. No. 1 lAP-838, 2012-Ohio-3269, ¶ 9, and

general discovery orders not involving privilege, see Schlotterer, 122 Ohio St.3d 181, 2009-

Ohio-2496, at ¶ 13, in Schlotterer this Court recognized that questions of privilege are

substantively different and all relevant findings should be reviewed without deference.

The Ohio court decisions holding that a trial court's privilege determinations are

reviewed de novo are not only correct, but they also make sense. After all, with privilege issues,

the factual and legal determinations are inextricably intertwined and cannot effectively be

reviewed separately. Indeed, in this case the Tenth District's review of the trial court's privilege

:ufflng fiwrned nn the tria_ cnurt's factual determinations, resulting in the Tenth District effectively

applying an abuse of discretion standard to the trial court's decision. MA Equipment at ¶ 32-42.

Given the exceptional importance of the privilege, moreover, a de novo standard is appropriate.

CONCLUSION

The Court should accept jurisdiction over this case and reverse the decision below.

-15-
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For the reasons stated in the decision of this court rendered herein on

October 9, 2012, appellants' four assignments of error are overruled, and it is the

judgment and order of this court that the judgment of the Franklin County Court of

Common Pleas is affirmed. Also, this court grants appellants' motion to strike to the

extent noted in the decision. Costs shall be assessed against appellants.
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Hahn Loeser & Parks LLP, Marc J. Kessler, John F. Marsh,
and Phillip G. Eckenrode, for appellees.

Brune & Richard LLP, Hillary Richard, and David Elbaum;
Jones Day, J. Kevin Cogan, Chad A. Readler, and Daniel N.

Jabe, for appellants.

APPEAL from the Franklin County Court of Common Pleas.

FRENCH, J.
111) Defendants-appellants, Lynn Tilton, Patriarch Partners, LLC, Patriarch

Partners Management Group, LLC, Patriarch Partners XIV, LLC, LD Investments, LLC,

John Harrington, and Zohar II 2005-1, Limited (collectively, "appellants"), appeal the

judgment of the Franklin County Court of Common Pleas, which denied their motion for

a protective order and granted a motion to compel filed by plaintiffs-appellees, MA

Equipment Leasing I, LLC and MA 265 North Hamilton Road LLC (collectively,

"appellees"). For the following reasons, we affirm.
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1. BACKGROUND

2

112) Appellee MA Equipment Leasing I, LLC is a private investment firm

engaged in the business of leasing industrial equipment, and appellee MA 265 North

Hamilton Road LLC is a private real estate investment firm that specializes in leasing

industrial real estate. In February 20o5, appellees entered into transactions with Oasis

Corporation ("Oasis"), a financially distressed company, and through these transactions,

appellees bought from Oasis and leased back certain real estate and equipment. In

August 20o5, appellees, Oasis, Wachovia (Oasis's secured lender), and appellant Zohar

iI 2oo5-1, Limited ("Zohar II"), entered into a series of transactions pursuant to Article

9 of the Uniform Commercial Code. As part of those transactions, Zohar II formed

Zohar Waterworks, LLC ("Waterworks"), which acquired Oasis's assets and entered into

equipment and real estate leases with appellees. The terms of those leases prohibited

Waterworks from removing the leased equipment without appellees' written consent.

Waterworks is not a party to this litigation.
{13} The corporate structures and relationships between appellants form a key

basis for appellants' arguments on appeal. According to appellants, Zohar II is an

investment fund, structured as a special purpose entity known as a collateralized loan

obligation. Zohar II wholly owned Waterworks and was also a secured lender of

Waterworks. Appellants state that Zohar II had no officers or employees and that it

., , ^„ .,.,.,...* t„ ;to -̂ nllateral manager, Patriarch Partners XIV,aeiegacea zuu inVes^^ijlC==^ «u^rcvaa^, .+ ... -

LLC ("Patriarch XIV"), an aff1iate of Patriarch Partners, LLC ("Patriarch Partners").

Patriarch Partners Management Group, LLC ("Patriarch Management"), provides

management and operational consulting services to portfolio companies held by Zohar

II and other Patriarch-affiliated entities. I.D Investments, LLC ("LD Investments"), is

the sole parent of Patriarch Partners. At all relevant times, Lynn Tilton ("Tilton") was

the CEO of Patriarch Partners, the sole member of LD Investments, and the manager of

Patriarch XIV, Patriarch Management, and Waterworks. John. Harrington

("Harrington") is the managing director of Patriarch Management and, at various times,

served as interim CEO of Waterworks.
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{¶ 4}' In connection with the 2005 Article 9 transactions, Patriarch Partners

retained the law firm now known as Richards, Kibbe & Orbe LLP ("RIKO") to provide

legal advice to Patriarch Partners and its affiliates, including Zohar II. Waterworks,

however, retained Jenner & Block LLP ("Jenner") as its separate counsel in connection

with the 2005 transactions, including its negotiation and execution of the leases with

appellees.
115) In 2007, appellees commenced litigation against Waterworks in the

Franklin County Court of Common Pleas for breaches of the equipment and real estate

leases between appellees and Waterworks. As part of that litigation, appellees sought a

temporary restraining order to prohibit Waterworks from removing leased equipment to

Mexico without appellees' consent. In connection with that action, Waterworks retained

the law firms of McCarthy, Lebit, Crystal & Liffman, LPA, and Kemp, Schaeffer & Rowe,

LPA. When appellees served a subpoena on Patriarch Partners, Patriarch Partners

retained the law firm of Brune & Richard LLP to respond. Appellees contend that

appellants aggressively delayed the 20071itigation in order to perfect security interests

in Waterworks before the trial court could issue a judgment. Appellees allege that

appellants' interests perfected in March 2009, approximately two months before the

trial court entered judgment in appellees' favor.
116) In April 2009, prior to any judgment in the 2007 litigation, Waterworks

±h =efiled for bankruptcy. TL^^
_ ....^r.c:uruiec.,.+av ..=,,,,ai ..rit•= ^h bankruptcy proceedings, Waterworks

retained the law firm of Morris, Nichols, Arsht & Tunnell LLP. Waterworks' secured

creditors, including'Zohar II and possibly other appellants, were represented by the

Jones Day law firm.
{¶ 7} Appellees filed this action against appellants on August 25, 2009, alleging

clai,,,^.,s of fra„d, tortious interference with contract, and civil conspiracy.' Appellees also

sought to set aside appellants' corporate forms and to proceed against appellants

directly for breach of contract. Appellees subsequently amended their complaint to

plead additional daims for negligent representation and abuse of process. On July 14,

2011, the trial court dismissed appellees' claims of fraud and negligent representation,

1 tZyapellees` ®rWnal complaint did not name Patriarch M1 as a defendant.
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Nos. 12AP-564 and 12AP-586 4

after which appellees filed a Fourth Amended Complaint containing an amended fraud

claim.
118) On August 19, 2oii, appellants filed a motion for a protective order with

respect to appellees' discovery requests, which appellants claim seek privileged

communications with Jenner and RKO. In particular, appellants sought protection

from appellees' requests for "[a]ny and all documents and communications with Jenner

and RKO concerning the Oasis Leases and/or the Building Leases and the Equipment

Lease" and for "[a]ny and all documents and communications (internal or external),

including any communications with any Defendant, Jenner, RKO and/or * * *

Waterworks, concerning the decision to move or transfer, and the implantation of any

move/transfer/transportation of * * * Waterworks' operations and/or equipment (in

whole or part) to Mexico or elsewhere." Appellants also sought a protective order with

respect to appellees' request for unredacted copies of emails described in a privilege log

that Patriarch Partners produced during the 2007 litigation. In addition to responding

to appellants' motion, appellees filed a cross-motion to compel discovery. Appellees

argued that appellants had no attorney-dient relationship with any counsel retained by

Waterworks and, alternately, that any privilege had been waived.

119) On June 28, 2oi2, the trial court denied appellants' motion for a protective

order and granted appellees' cross-motion to compel. The court found that Waterworks

was a separate company l __ni d
..pn.,.,+ on^l hawd that,lri t1,at, to claim an attorney-clientrrv"^=aa=^ ^•^- -• -

relationship with Waterworks' counsel, appellants "must show that [Waterworks]

counsel was performing work for both entities and that they shared a common interest."

The court found, however, that Waterworks and appellants retained separate attorneys

to represent their interests at all relevant times. The court also found compelling

appe?lees' arguments that appellants' interests were not similar to Waterworks'

interests, and may even have been adverse at times. Therefore, the court determined

that appellants were not entitled to assert the attorney-client privilege to withhold

communications with Waterworks' counsel. The court held that appellants "were not

clients of * * * Waterworks' counsel, nor are [appellants] considered a common client

with counsel for * * * Waterworks."
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1110) Appellants appealed the June 28, 2012 judgment. On JulY5, 2012, the

trial court ordered, a stay pending appeal and modified its June 28, 2012 judgment to.

provide that the compelled discovery was to be produced for "attorney eyes only" and to

order that depositions at which the compelled discovery was used were to be filed under

seal for in camera review. Appellants filed a second notice of appeal from the trial

court's July 5, 2012 judgment; appellants' appeals have been consolidated.

II. ASSIGNMENTS OF ERROR
{¶ 11} Appellants presently assign the following as error:

[I.] The trial court erred by imposing a "heightened" burden
of proof on Appellants to establish their claim that
documents are protected under the attorney-client privilege
and/or the attorney work product doctrine.

[II.] The trial court erred when it held that Appellant Lynn
Tilton was not a member of the Board of Managers of Zohar
Waterworks, LLC ("Waterworks").

[III.] The trial court erred by overlooking the undisputed
affiliation of Appellant John Harrington with Waterworks.

[IV.] The trial court erred by finding that communications
among counsel for Waterworks and representatives of its
parent and affiliates were not protected by the attorney-
client privilege and/or the attorney work product doctrine.

III. STANDARD OF REVIEW
11121 Before addressing the merits of this appeal, we must first determine the

appropriate standard of review to employ. Appellants contend that we must apply a de

novo standard, whereas appellees maintain we must review the trial court's judgment

under the deferential, abuse of discretion standard.

1113) Triai courts possess broad diacretion o.^er the disco`•'e'-,' process. State ex

rel. Citizens for Opery Responsive &Accountable Govt. v. Register, 116 Ohio St.3d 88,

2oo7-Ohio-5542, ¶ 18. Appellate courts, therefore, generally review a trial court's

decision regarding a discovery matter only for an abuse of discretion. Mauzy v. Kelly

Servs., Inc., 75 Ohio St.3d 578, 592 (1996); State ex rel. Sawyer v. Cuyahoga Cty. Dept.

of Chaldren & F'amily Servs., 110 Ohio St.3d 343, 2oo6-Ohio-4574 ► 19. The abuse of
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discretion standard, however, is inappropriate for reviewing a judgment based upon a

question of law, including an erroneous interpretation of the law. Med. Mut. of Ohio v.

Schlotterer, 122 Ohio St.3d i81, 2009-Ohio-2496, ¶ 13. As relevant here, the Supreme

Court of Ohio has held that whether information sought in discovery is confidential and

privileged "is a question of law that is reviewed de novo." Id. See also Ward v. Summa

Health Sys., 128 Ohio St.3d 212, 2oio-Ohio-6275, 113 ("if the discovery issue involves

an alleged privilege, * * * it is a question of law that must be reviewed de novo").

11141 Schlatterer involved a physician's assertion of the physician-patient

privilege in opposition to a health insurer's request for patient medical records in its

action against the physician for, inter alia, fraud and breach of contract. The parties did

not dispute the existence of physician-patient relationships or that the physician-patient

privilege would ordinarily shield the requested records from disclosure. Rather, the

issue was whether contractual consent provisions executed by each of the patients

satisfied the requirements for validly waiving the privilege. The Supreme Court

concluded that the patients validly consented to the release of their medical information

to their insurer, and that the statutory consent exception to the physician-patient

privilege applied. As it based its determination on statutory and contractual

interpretation, both of which are questions of law, the Supreme Court utili.zed de novo

review.
i^ ._

,) iR
_ T

Yv_U7'
_
d, a

,. ..,.,:
aî
}, nnntrartPl .̂.. hepat^tl5 B during his stay at Summa

I
• •

^►saa a .rv.....,...... hepatitis

Health System ("Summa") for a heart-valve replacement and subsequently commenced

a malpractice action against Sununa and others. The trial court issued a protective

order, based on physician-patient privilege, to shield the plaintiffs surgeon from

testifying about the surgeon's own medical information, including whether he had

hepatitis R. Applying a de novo standard, the Supreme Court examined the scope and

purpose of the statutory physician-patient privilege and concluded that the statute "does

not protect a person from having to disclose his or her own medical information when

that information is relevant to the subject matter involved in a pending civil action." Id.

at 1 27. Like Schlotterer, Ward did not involve a dispute over the existence of a
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physician-patient relationship, but concerned only the application of statutory language

to determine whether specific information was privileged.

1116) Despite the broad language in Schlotterer and Ward, Ohio courts do not

review all issues surrounding privilege de novo. For example, the Supreme Court has

characterized the determination of whether materials are protected by the attorney

work-product privilege and the determination of the good-cause exception to that

privilege, not as questions of law, but as "discretionary determinations to be made by

the trial court." State ex rel. Greater Cleveland Regional Transit Auth. v. Guzzo, 6 Ohio

St.gd 270, 271 (1983). The Eighth District recently relied on Guzzo to hold that such

discretionary decisions are reviewable only under an abuse of discretion standard. See

Sherurin-Williams Co. v. Motley Rice LLC, 8th Dist. No. 96927, 2012-Ohio-809, 134.

Neither Schlotterer nor Ward suggests an intention by the Supreme Court to overrule

Guzzo and other Ohio case law applying a more deferential standard of review to

questions of fact surrounding a claim of privilege.
1117) We acknowledge that this court has previously stated that we review

discovery orders involving questions of privilege de novo. See Mason v. Booker, 185

Ohio App.3d i9, 2oo9-Oh1o-6i98; 116 (ioth Dist.), citing Ward v. Johnson's Indus.

Caterers, Inc., ioth Dist. No. 97APEi.i-1,531 (June 25, 1998); Scott Elliott Smith Co.,

L.P.A. v. Carasalina, L.L.C., 192 Ohio App.3d 794, 2011-Ohio-16o2, 114 (loth Dist.)

(emphasizing that whetlier specinc information is coiu^dentlai ?nd privileged is a

question of law). Like Schlotterer, the analysis in Mason and Johnson's involved

interpretation and application of a statutory exception to the physician-patient privilege.

At issue in those cases was the statutory exception that a physician may be compelled to

testify or submit to discovery in a civil action filed by a patient against the physician

witLi respect to Vvi^n ++mmin4Vatrons between the phvsician and patient "that related causally

or historically to physical or mental injuries that are relevant to issues" in the action.

R.C. 2317.o2(B)(3)(a) (forrnerly R.C. 2317.02(B)(2)). Thus, this court stated that

Johnson's "turn[ed] on the proper interpretation of what are 'causally or historically'

related medical records as such terms are used" in the statute. Statutory interpretation

is a question of law, subject to de novo appellate review. Aubry v. Univ. of Toledo Med.
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Ctr., loth Dist. No. xiAP-5o9, 2012-Ohio-1313,1 lo, citing State v. Banks, ioth Dist. No.

ixAP-69, 2oi1-Ohio-4252,1f 13.

{118} Upon review of the relevant case law, we conclude that not all issues

surrounding an assertion of privilege are subject to de novo review. Rather, the

appropriate standard ultimately depends upon whether an appellate court is reviewing a

question of law or a question of fact. Consistent with the foregoing cases, we agree that

interpretation and application of statutory language, to determine whether specific

information is confidential and privileged, is a question of law that we must review de

novo. See also Flynn v. Urdv. Hosp., Inc., 172 Ohio App.3d 775, 2oo7-Ohio-4468,14

(ist Dist.) ("because the trial court's discovery order involved the application or

construction of statutory law regarding privilege, we review the order de novo").

(Emphasis added.) An assertion of privilege, however, may also require review of

factual questions. For example, in this case, the trial court based its determination of

the privilege issue upon its finding that there was no attorney-client relationship

between appellants and Waterworks' counsel, a factual matter. See Frericks-Rich v.

Zingarelli, 94 Ohio App.3d 357 ► 36o (ioth Dist.1994) (question of fact as to whether or

not an attorney-client relationship existed precluded summary judgment). With respect

to questions of fact, an appellate court must determine whether the trial court abused its

discretion. See, e.g., Harding v. Conrad, 121 Oluo App.3d 598, 6oo (ioth Dist.1997).

Ac c=di^gly, :.xe review the trial sourt's determination of factual issues, including the

existence of an attorney-client relationship between appellants and the counsel retained

by Waterworks, for an abuse of discretion. To the extent it becomes necessary, however,

to review the construction and application of the statutory privilege to particular

information, we will utilize a de novo standard.

IV. DISCUSSION
A. Attorney-client privilege

(119) The attorney-c].ient privilege in Ohio is governed by R.C. 2317.02(A) and,

in cases not addressed there, by common law. State ex rel. Leslie v. Ohio Hous. Fln.

Agency, io5 Ohio St.3d 261, 2005-Ohio=15o8, 1[ i8. R.C. 2317.02(A) provides that an

attorney shall generally not testify "concerning a communication made to the attorney
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-by a client in that relation or the attorney's advice to a client." tiVhile the statute

precludes an attorney from testi; fying about confidential communications, the common-

law privilege "'reaches far beyond a proscription against testimonial speech [and]

protects against any dissemination of information obtained in the confidential

relationship. , ,, Leslie at ¶ 26, quoting Am. Motors Corp. v. Huffstutler, 61 Ohio St.3d

343, 348 (1991)• The purpose of the attorney-client privilege "'is to encourage full and

frank communication between attorneys and their clients and thereby promote broader

public interests in the observance of law and administration of justice.'" Leslie at ¶ 20,

quoting Upjohn Co. v. United States, 449 U.S. 383, 389 (i981)•
1120) There is no material difference between Ohio's attorney-client privilege

and the federal attorney-client privilege. Guy v. United Healthcare Corp., 154 F.R.D.

172, 177 (S.D.Ohio 1993), f[I•3; Inhalation Plastics, Inc. v. Medex Cardio-Pulmonary,

Inc.,
S.D.Ohio No. 2:o7-CV-ia6 (Aug. 28, 2012). Under the privilege, "'(1) [w]here legal

advice of any kind is sought (2) from a professional legal adviser in his capacity as such,

(3) the communications relating to that purpose, (4) made in confidence (5) by the

client, (6) are at his instance permanently protected (7) from disclosure by himself or by

the legal adviser, (8) unless the protection is waived.'" Leslie at 121, quoting Reed v.

Baxter,
134 F.3d 351, 355-56 (6th Cir.1998). Because a client's voluntary discloslu'e of

confidential communications is inconsistent with an assertion of the privilege, voluntary
__.-u^- .̂ ,,. '.,,, to a t^hirt1 n waives

of privileged cor^u^ri^^ ►t:.,=.s ^^ - ----- =a^' aives a claim of privilege with

regard to communications on the same subject matter.
Hollingsworth v. Time Warner

Cable, 157 Ohio App.3d 539, 2OO4-Ohio-313o, ¶ 65 (1st Dist.), citing
Mid-Am. Natl.

Bank &Trust Co. v. Cincinnati Ins. Co., 74 Ohio ApP.3d 481 (6th United

States v. Skeddle, 989 F.Supp. 905, 908 (N.D.Ohio 1997)- See also In re Teleglobe

.^.. .r;..afior^̂  Co^: ?^- BCE Inc., 493 F•3d 345, 361 (3d Cir.2007) ("Disclosing aw.tr'ilu,cc.,LVlr

communication to a third party unquestionably waives the privilege.,).

B. First Assignment of Error
{¶ 21) Appellants' first assignment of error states that the trial court erroneously

required appellants to meet a"heightened" burden of proof regarding their assertion of

privilege. The trial court stated, "[t]he heightened burden 'to show that testimony or
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documents are confidential or privileged is on the party seeking to exclude the

material."' (Emphasis added.) (Judgment Entry at 5, quoting Grace v.lVfastruserio,

182 Ohio App.3d 243, 249, 2oo7-Ohio-3942 (ist Dist.).) The trial court was correct that

the burden of showing that evidence ought to be excluded under the attorney-client

privilege rests upon the party asserting the privilege. See Waldmann v. Waldmann, 48

Ohio St.2d 176, 178 (1976), citing Ex parte Martin, 141 Ohio St. 87, 103 (1943); Yosemite

Invest., Inc. v. Floyd Bell, Inc., 943 F.Supp. 882, 884 (S.D.Ohio 1996), citing In re

Grand Jury Investigation No. 83-2-35, 723 F.2d 447, 451 (6th Cir.1983) (party

asserting the attorney-client privilege must establish its right or standing to do so).

"The party seeking to exclude testimony under this privilege bears the burden to show

(i.) that an attorney-client relationship existed and (2) that confidential communications

took place within the context of that relationship. " Flynn at ¶ 13.. Appellants do not

contest their burden; they contest only the characterization of that burden as

"heightened." Appellees respond that, despite its use of the word "heightened;" the trial

court applied the proper standard of proof. We agree.

1122) After stating that appellants bore the burden to show that requested

discovery was confidential and privileged, the trial court stated that appellants must

present persuasive evidence that Tllton was an officer of Waterworks. The court also

stated that, because Waterworks was a separate company from appellants' corporate
^+ +^.,a, ;;rere common clients of

structure, appellants were required toaern^__oi'Ls«at.-..^e a'̂ l ^ u=w,r

Waterworks' attorneys, by showing that Waterworks' counsel performed work for

appellants and that appellants and Waterworks shared a common interest. The trial

court ultimately determined that appellants were not clients, either individually or

jointly, of Waterworks' counsel and were, therefore, not entitled to assert the attorney-

ciient pi•̂ ivuege. Despite its 1-1se of the word "heightened," the trial court's judgment

contains no indication that the trial court required more of appellants than that they

establish the applicability of the attorney-client privilege. Accordingly, we conclude that

the trial court substantively applied the proper standard of proof and that any error as a

result of the trial court's mention of a "heightened burden" is harmless. We, therefore,

overrule appellants' first assignment of error.
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C. Fourth Assignment of Error
1123) We now turn to appellants' fourth assignment of error, by which they

argue that the trial court erred by fmding that communications between Waterworks'

attorneys and appellants' representatives are not privileged. Appellants broadly

maintain that, where corporate parents, subsidiaries, and/or affiliates are under

common ownership or control, the attorney-client privilege attaches to intra-group

communications with counsel, based on the entities' unity of interest. Although courts

frequently apply the attorney-client privilege in circumstances involving corporate

parents, subsidiaries, and/or affiliates, the relevant case law suggests limitations not

allowed by the broad rule appellants propose.

{¶ 24) Application of the attorney-client privilege in the corporate context must

be determined on a case-by-case basis. Upjohn at 396. The attorney-client privilege

applies to pertinent communications between attorneys and their corporate clients, just

as between attorneys and their individual clients. Leslie at 122, citing Upjohn and Am.

Motors Corp.; R.C. 2317.o2i(A). Because a corporation can only communicate through

its employees or agents, however, complications often arise where the client is a

corporation. See Upjohn; Shaffer v. OhioHealth Corp., loth Dist. No. o3AP-102, 2004-

Ohio-63, 1 10. In Upjohn, the United States Supreme Court considered whose

communications with corporate attorneys are entitled to protection and rejected a

limitation of the pri-uege only to co=•mm':r,-icat'o'-'-s by employees in a Dosition to control

corporate action upon the advice of counsel. The court noted that middle-level and

lower-level employees can embroil the corporation in legal difficulties and that those

employees would naturally have relevant information needed by counsel to advise the

corporation adequately. The court also stated that a corporate attorney's advice is often

n,ore si,griificant to those employees who put the corporation's policies into effect.

1125) The complications recognized in Upjohn are compounded in scenarios that

involve corporate parents, subsidiaries, and/or affiliates. One source of confusion is the

effect that sharing otherwise confidential information amongst members of a corporate

family has on attorney-client privilege. While a client's disclosure of confidential

information to third parties normally precipitates a waiver of the attorney-client
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privilege, courts often apply exceptions to the disclosure rule when communications are

shared with a corporate parent, subsidiary or affiliate. In Teleglobe, upon which both

appellants and appellees rely, the Third Circuit discussed various principles regarding

attorney-client privilege in this context. Noting the "conceptual muddle" created by

courts' varying rationales for avoiding the disclosure rule, the Third Circuit identified

the following three rationales, most frequently stated for not construing the sharing of

communications within a corporate family as a waiver of the attorney-client privilege:

(i) the members of the corporate family comprise a single client; (2) the members of the

corporate family are joint clients; and (3) the members of the corporate family are part

of a shared community of interest. Id. at 369-70.

(1261 The Third Circuit focused primarily on the "oft-confused" co-client (or

joint-client) rationale, "which applies when multiple clients hire the same counsel to

represent them on a matter of common interest," and the community-of-interest (or

common-interest) rationale, which applies "when clients with separate attorneys share

otherwise privileged information in order to coordinate their legal activities." Id. at 359.

The joint-client and conununity-of-interest rationales are not privileges in and of

themselves; they are exceptions to the rule that disclosure of privileged communications

to third parties constitutes a waiver of attorney-client privilege. See FSP Stallion 1, LLC

v. Luce, D.Nev. No. 2:o8-cv oi155-PMP-PAL (Sept. 30, 2010). Those rationales

presuppose the existence of ari uthel Mse v"-' d privilege. Id. Of the three stated

rationales, the Third Circuit found that only the joint-client rationale withstood

scrutiny.
{¶ 27} The Third Circuit first rejected the rationale that affiliated, but separate,

corporate entities comprise a single client for purposes of attorney-client privilege.

Alt h©ugh co;.a,•.ts l:ave treated parent corporations and their wholly owned subsidiaries

as a single entity in other contexts, the court held that those decisions are context-

specific. and tailored to the statutes or common law causes of action they interpret. See,

e.g., Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984) (treating

the coordinated activity of a parent and its wholly owned subsidiary "as that of a single

enterprise" for purposes of the Sherman Act because they "have a complete unity of



Franklin County Ohio Clerk of Courts of the Common Pleas- 2012 Oct 10 4:25 PM-09CV012912

0A002 - 156

a

(L

N

N

0
U
O
.C
0

0

C2

Nos. 12AP-564 and i2AP-586 13

interest," common objectives, and a single corporate consciousness). In the privilege

context, however, the Third Circuit held that "treating members of a corporate family as

one client fails to respect the corporate form" and the "bedrock principle of corporate

law * * * that courts must respect entity separateness unless doing so would work

inordinate inequity." Teleglobe at 371.

{¶ 28) A company realizes benefits, including shielding itself from liability, by

spreading corporate activities between separate, subsidiary corporations. See id.

Indeed, appellants have consistently asserted that they cannot be held individually liable

for Waterworks' debts or obligations and that appellees may not pierce appellants'

corporate veils with respect to Waterworks' liabilities. With the benefits realized by

creating separate corporate entities "comes the responsibility to treat the various

corporations as separate entities." Id. The Teleglobe court held that, "absent some

compelling reason to disregard entity separateness, in the typical case courts should

treat the various members of the corporate group as the separate corporations they are

and not as one client." Id. at 372. See also Hoffman-La Roche, Inc. v. Roxane

Laboratories, Inc., D.N.J. No. og-6335 (WJM) (May ii, -2ori) (finding no reason to

treat affiliate companies as one entity for privilege purposes where the company

asserting the privilege had insisted that the entities were separate).

11291 The Third Circuit also declined to apply a community-of-interest rationale,

,• L
l

n
d
^
liVW

...,
7

..
a[wi

.^.•w^
acca^̂ y,s arcvny=...^..----^-r different dients with similar legal interests to

W^C^I
oQnntinaa

share information without having to disclose it to others." Id. at 364. The court

explained as follows:
[T]he cominunity-of-interest privilege only comes into play
when parties are represented by separate counsel, which
often is not the case for parents and subsidiaries. * * *
Moreover, the community-of-interest privilege only applies
when those separate attorneys disciose information to onc
another, not when parties communicate directly. *"*

Finally, it assumes too much to think that members of a
corporate family necessarily have a substantially similar

legal interest (as they must for the community-of-interest
privilege to apply * * *) in all of each other's
communications. Thus, holding that parents and
subsidiaries may freely share documents without implicating
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the disclosure rule because of a deemed community of
interest stretches, we believe,* the community-of-interest
privilege too far.
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(Citations omitted.) (Emphasis sic.) Id. at 372.

1130) The final rationale, which withstood the Third Circuit's scrutiny, is the

joint-client (or co-client) rationale, which may exist when multiple clients engage

common attorneys to represent them on a matter of interest to them all. When the

joint-client rationale applies, the attorney-client privilege protects confidential

communications between the joint clients and their common attorneys from compelled

disclosure to persons outside the joint representation. Id. at 363. Privilege in the co-

client context is limited "by'the extent of the legal matter of common interest"' between

the clients. (Citation omitted.) Id. "The joint client doctrine overcomes what would

otherwise constitute a waiver of confidentiality when communications are shared

between two clients." FSP Stallion 1, citing In re Regents of the Urn:v. of C'alifornia, ioi

F.3d 1386, 1389 (Fed.Cir.1996).

(131) In Teleglobe, at 369, the Third Circuit recognized that it was important to

consider how the disclosure rule affects the sharing of information among members of a

corporate group "[bJecause parent companies often centralize the provision of legal

services to [their] entire corporate group in one in-house legal department." The court

that_ where in-house legal departments serve entire corporate groups, as^.-,...........,...t,.._ .__ -
in that case, a prohibition against intra-group sharing "would wreak havoc on corporate

counsel offices." Id. Accordingly, the'Third Circuit reasoned that treating members of a

corporate family as joint clients "reflects both the separateness of each entity and the

reality that they are all represented by the same in-house counsel." (Emphasis added.)

Id. at 372.
1132) We now turn to the trial court's application of these principles to the facts

of this case.
(133) Appellants argue that the trial court erroneously treated principles of

corporate separateness as inconsistent with the allowance of privileged sharing within a

corporate family. We agree that an assertion of corporate separateness may be
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consistent with the allowance of privileged, intra-group sharing of communications in

some instances. The trial court did not treat them as wholly inconsistent, however, and

we discern no error by the trial court with respect to its treatment of corporate

separateness. The trial court impliedly rejected any suggestion that appellants and

Waterworks constitute a single client when it held that appellants could invoke the

attorney-client privilege only by demonstrating that they were joint-clients with

Waterworks. The court found that Waterworks operated as a separate company, apart

from appellants' corporate structure, and quoted Teleglobe's statement that courts

should generally not treat separate corporate entities as a single client in the context of

attorney-client privilege. The trial court did not, however, treat appellants' assertion of

Waterworks' corporate separateness as determinative of the privilege question.

{134} Just as the Third Circuit did in Teleglobe, the trial court determined that

the corporate separateness precluded treating appellants and Waterworks as a single

client. The Teleglobe court, however, recognized that allowing privileged disclosure

between joint clients reflects and respects the clients' corporate separateness. In concert

with the Third Circuit's recognition, the trial court expressly acknowledged that

appellants would be entitled to raise the attorney-client privilege upon a demonstration

they were joint clients with Waterworks. Accordingly, we reject appellants' argument

that the trial court's discussion of corporate separateness was inconsistent with
-,e ^^,oo .,^;±t, thP tria^. court that appellants and•-- ..,, ^ ....^iYioreovei, w,=^eieiegio've. .•y^ ^ ^^

Waterworks do not constitute a single client, we also agree that appellants are not

precluded from establishing a joint-client relationship with Waterworks, so as to assert

the attorney-client privil.ege.
{135} Nevertheless, the trial court went on to fuid that appellants failed to

establish that they were joint clients of Waterworks' attorneys. Joint representation is

distinguishable from situations where a lawyer represents one client, but another person

with allied interests cooperates with the lawyer and client. Id. at 362. Further, joint

representation does not necessarily exist when clients of the same lawyer share common

interests. Id. A joint-client representation begins when the co-clients convey their

desire for representation and the lawyer consents. Id. Unlike the vast majority of cases
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that treat parent, subsidiary, and/or affiliate entities as joint clients as a matter of

course, appellants and Waterworks were neither jointly represented by in-house counsel

nor jointly represented by common outside counsel. It is undisputed that appellants did

not request representation from or retain, as their own counsel, Jenner, RKO or other

attorneys retained by Waterworks. The trial court expressly found that, at all relevant

times, separate attorneys represented appellants and Waterworks. In fact, appellants

admit that they and Waterworks had separate counsel in connection with the

August 2005 transactions and the Waterworks bankruptcy, and that Patriarch Partners

retained separate counsel in the 2007 litigation, at least for the purpose of responding to

appellees' subpoena. The court further found that appellants and Waterworks did not

share common interests and, to the contrary, sometimes had adverse interests.

{q 36} Appellants flatly argue that communications between counsel and

corporate affiliates under common ownership or control are privileged and maintain

that the trial court based its decision "on a flawed legal rule that incorrectly limited the

ability of corporate parents to engage in privileged communications with outside

counsel for a subsidiary." (Appellants' Brief at 17.) Appellants' arguments are circular

and blur the distinction between the single-client, joint-client, and community-of-

interest rationales for evading application of the disclosure rule. On one hand,

appellants argue that they "have established joint client relationships" with Waterworks.
_ __^ A_.._ :.,. 0- ,...+ .,f +ho;r MOfinn fn r a

(Emphasis added.) (Defendants` icepiy ivierr^O^ aua^IL ul OuYpV^ ^ ^a  L}_^ - ,Motion - _

Protective Order at 5-6.) On the other hand, appellants' only basis for claiming a joint-

client relationship is their argument that parent, subsidiary, and affiliate corporations

under common ownership or control are essentially one client or, at least, part of a

community of interest as a matter of law.2

(137) Appe1l ants focus o„_r attention on language in Teleglobe that "courts

almost universally hold that intra-group information sharing does not implicate the

disclosure rule." Id. at 369. Teleglobe explained, however, that parent and subsidiary

2 Appellants have not asserted the community-of-interest rationale, as described in Teleglobe, which

would apply only to communications between appellants' separate counsel and Waterworks' counsel.
Appellants have not identified communications between counsel, but, rather, assert the attorney-client
privilege with respect to their own comani?a+-ications with Waterworlts' counsel.
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companies are not in a community of interest as a matter of law. Id. at 378. "[I]t

assumes too much to think that members of a corporate family necessarily have a

substantially similar legal interest *** in all of each other's communications."

(Emphasis sic.) Id. at 372. Similarly, courts should not assume, as a matter of law, that

members of a corporate family have a sufficient common legal interest to constitute

joint clients. See id. at 366 (stating that legal interests of co-clients must be more

strictly aligned than clients' interest in a community of interest).

1138) In support of their position, appellants cite cases in which courts have

stated that a corporate "client" encompasses both parent and affiliate companies. See

Crabb v. KFCNatI. Mgt. Co., 6th Cir. No. 91-5474 (Jan. 6, 1992), quoting United States

v. Am. Tel. & Tel. Co., .86 F.R.D. 603, 616 (D.D.C.1979) ("AT&T'). The AT&T court

stated, at 616, that "[t]he cases clearly hold that a corporate 'client' includes not only the

corporation by whom the attorney is employed or retained, but also parent, subsidiary,

and affiliate corporations." Nevertheless, it went on to acknowledge as follows:

The cases in which the issue has arisen as to the identity of
the client also involved facts in which the two related
corporations had a substantial identity of legal interest in the
matter in controversy. In such dreumstances,
notwithstanding that the corporations were distinct, the

representation by the attorney was common or joint
representation and hence the communications among them
were st311 covered by the attorney client privilege.

(Emphasis added.) Id. Thus, despite its broad statement regarding the identity of a

corporate client, the court recognized that the relevant cases involved joint

representation of distinct corporations with a substantial identity of legal interests.

1139) In Crabb, KFC asserted the attorney-client privilege with respect to a

; ^e:s,,ora,^.d,,:,,r_ drafted hv its in-house legal department. There was no dispute that the

communication reflected in the memorandum was between KFC and its in-house

counsel or that the attorney-client privilege, at least initially, attached to the

communication. The question was whether KFC waived its privilege by delivering the

memorandum to a management employee of a corporate affiliate. The Sixth Circuit held

that KFC did not waive the privilege and stated that "attorney-client privilege is not
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waived merely because the communications involved extend across corporate structures

to encompass parent corporations, subsidiary corporations, and affiliated corporations."

Similarly, in Roberts v. Carrier Corp., 107 F.R.D. 678 (N.D.Ind.1985), the issue was

whether Carrier waived its attorney-client privilege with respect to communications

between Carrier and its attorney and between Carrier's attorney and Carrier's insurer

when Carrier disclosed those communications to a sister subsidiary company. As in

Crabb, Roberts involved a corporate client's assertion of attorney-client privilege with

respect to communications that, absent waiver, were undisputedly privileged. The

Roberts court stated the issue as "whether two companies can avoid [the] general

[disclosure] rule governing communications to a third party by virtue of their

relationship as sister subsidiaries." Id. at 687.

(140) The issues in Crabb and Roberts are distinguishable from this case. The

question here is not whether a client waived its right to assert attorney-client privilege

by disclosing a communication to a third party, and the trial court did not address the

issue of waiver. Waterworks did not raise the privilege, nor were the disputed

communications between Waterworks and its attorneys; instead, appellants raised the

privilege with respect to their own communications with Waterworks' counsel. The

question here is whether appellants were clients of Waterworks' attorneys or whether

their relationship to Waterworks nevertheless allows them to assert the attorney-client
., -.. n e_^i _.:_.^7,.... .,.. ^.,in+ nlin_ntc

privilege. To demonstrate the avaiiability of tne attdr^ne^ cueI^c 1V==cr,r, aa.rUu=L ^^:^-•^^,

the trial court stated that appellants were required to show that Waterworks' counsel

performed work for both Waterworks and appellants and that appellants and

Waterworks shared a common interest. See Teleglobe at 379 ("The majority-and more

sensible-view is that even in the parent-subsidiary context a joint representation only

arises whe^^ comiuoni, attc:ne3,rs are affirmat,vPly, ddoing legal work for both entities on a

matter of common interest."). Appellants failed to point to any evidence that

Waterworks' counsel performed work on appellants' behalf.
1141) The trial court also held that appellants failed to establish that they and

Waterworks had substantially similar legal interests. Appellants argue that they and

Waterworks had substantially similar legal interests because of their common
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ownership and control, based on Tilton's ownership and/or management of all of the

Patriarch entities and Zohar II. Because the trial court appropriately found that

Waterworks' counsel did not also perform legal work for appellants, the second prong of

the joint=cl.ient test set forth by the trial court-that appellants and Waterworks shared a

common interest-is irrelevant. Nevertheless, we discern no error in the trial court's

conclusion that appellants' interests were sometimes adverse to Wateiworks' interests.

Corporate affiliates are not joint clients as a matter of law. As stated above, corporate

affiliation does not, as a matter of law, establish either a community of interest or that

the affiliates have a substantially similar legal interest. See id. at 372. Even were we to

agree with appellants that Waterworks, as a wholly owned subsidiary of Zohar II, had a

complete community of interest with Zohar II, the community of interest would not

extend to the other appellants. Nowhere have appellants attempted to distinguish

between actions on behalf of Zohar lI from actions on behalf of the other appellants.

Appellants do not dispute the trial court's factual findings that weigh against a finding of

similar legal interests. Specifically, they do not contest that they held Waterworks in

default of its obligations to appellants, cut off financing to Waterworks, and required

Waterworks to waive its legal claims against appellants as a condition for additional

financing. Moreover, in Waterworks' bankruptcy proceedings, Zohar II asserted its

adverse interest as a secured creditor of Waterworks. Based on those findings, the trial
--- - , . . _fntere^w_^_ s^.uua^a==L^a,...^„11.^=a^►.r^ rl;^FfnrcA frnm

court could reasonably conclude that Waterworxs^ .f-- °° ^-^--

appellants' interests.
1142) Upon review, we conclude that the trial court did not abuse its discretion

by finding no attorney-client relationship between appellants and Waterworks' counsel.

Accordingly, we overrule appellants' fourth assignment of error.

D. Sea;oi•id. and Third Assiggnnerits of Error
1143) In their second and third assignments of error, appellants argue that the

trial court erred by holding that Tilton was not' a member of Waterworks' board of

managers and by overlooking Harrington's undisputed affiliation with Waterworks.

They maintain that the trial court overlooked Tilton's unrebutted affidavit, the

Waterworks LLC Agreement, and filings from the Waterworks bankruptcy that
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identified Tilton as the sole member of Waterworks' board of managers. With respect to

Harrington, appellants maintain that the trial court ignored appellees' own allegation,

confirmed by Tilton, that Harrington served as an interim CEO of Waterworks.

Appellants contend that both Tilton and Harrington were, therefore, part of the

corporate "dient."
1144) We agree with appellants that the record contains undisputed evidence of

Iilton's membership on Waterworks' board of managers and of Harrington's service as

Waterworks' interim CEO. As appellees note, however, those facts are irrelevant to

appellants' argument-that appellants and Waterworks were joint clients-and to the

trial court's ultimate holding-that they were not. To the extent appellants argue that

Tilton and Harrington were entitled to act as Waterworks for the purpose of asserting

Waterworks' attorney-client privilege, appellants' counsel conceded, at oral argument,

that Waterworks itself has not asserted the privilege, a concession supported by the

record. For these reasons, we conclude that any error in this regard had no effect on the

trial court's judgment and was harmless. Accordingly, we overrule appellants' second

and third assignments of error.

V. MOTION TO STRIKE
1145) Appellants moved this court to strike certain materials appended to

appellees' brief. To the extent these materials were not part of the trial court record, we

grant appellants' motion. Our ruling on itp1'Cllarl.ts' raoavn iia^^ n.^, bea::ng nn the

outcome of this matter.

VI. CONCLUSION
(146) We grant appellants' motion to strike, to the extent noted. Having

overruled each of appellants' assignments of error, we affirm the judgment of the

FTilr.llClln Colint`y' Coua'*i. of Wnimon pleas<

Motion to strike granted;
judgment affirmed.

KLATT and DORRIAN, JJ., concur.
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