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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTION QUESTION.

This case should be considered of public or great general interest and involves a
substantial constitution question because it involves the issue of whether the bicyclist, Sylvia
Bingham, violated Ohio Revised Code 4511.28, a provision prohibiting vehicles from passing on
the right. [Ohio Revised Code 4511.28: “Overtaking and passing upon the right of another
vehicle. (A) The driver of a vehicle or trackless trolley may overtake and pass upon the right of
another vehicle or trackless trolley only under the following conditions: (1) When the vehicle or
trackless trolley overtaken is making or about to make a left turn; (2) Upon a roadway with
unobstructed pavement of sufficient width for two or more lines of vehicles moving lawfully in
the direction being traveled by the overtaking vehicle. (B) The driver of a vehicle or trackless
trolley may overtake and pass another vehicle or trackless trolley only under conditions

permitting such movement in safety...”]

Also, it involves Ohio Revised Code 4511.55(A) which states a bicycle is considered to
be a vehicle and a cyclist may orﬂy pass other traffic on the right, provided the cyclist does so
only while exercising due care. [Ohio Revised Code 4511.55: (A) “Operating bicycles and
motorcycles on roadway. Every person operating a bicycle upon a roadway shall ride as near to
the right side of the roadway as practicable obeying all traffic rules applicable to vehicles and

exercising due care when passing a standing vehicle or one proceeding in the same direction.”]

The issues in this case will affect other cases relative to accidents involving vehicles and

bicycles and should therefore be worthy of review.



STATEMENT OF THE CASE AND THE FACTS
This Memorandum in Support of Jurisdiction is being submitted by appellant because he
believes that this case is of public or great general interest and involves a substantial

constitutional question and believes it is worthy of review.

On the morning of September 15, 2009, appellant was driving a large box truck making
deliveries for his employer. He was traveling east on Prospect Avenue after leaving the “Q.” A
young woman, Sylvia Bingham, }Was also traveling east on Prospect Avenue on her bicycle.
Appellant’s truck was stopped at the traffic light at the corner of Prospect Avenue and East 21%
Street. It is not known Whethe£ the cyclist came to a complete stop or not at or near that
intersection while the traffic light was red. As the light turned green, traffic began to move; and
appellant turned right onto East 21% Street heading in a southerly direction. The bicyclist
collided with the right side rear of the truck and was run over by the dual rear wheels of the
truck. She died shortly thereafter. Appellant continued south on East 21% Street absolutely

unaware the accident had occurred.

In the opinion filed by the Eighth District Court of Appeals, it is stated under “I. Factual
and Procedural History” that “...appellant was driving a large box truck...traveling east on
Prospect Avenue...Sylvia Bingham...was also traveling east on Prospect on her bicycle. The two
stopped at a red light at the interséction of East 21% Street and Prospect. Witnesses testified the
bike was stopped somewhere close to the truck or just behind it...As the light turned green,
traffic began to move, and appella.ﬁt turned right onto East 21% Street. Bingham was run over by

the dual rear wheels of the box truck...”



This statement is not accurate nor in harmony with the trial transcript. Not one of the
three witnesses stated that the bicyclist ever came to a complete stop before proceeding easterly
on Prospect Avenue through the intersection of Prospect Avenue and East 21 Street. That being
the case, the bicyclist was in violation of Ohio Revised Code 4511.28 because she passed on the

right of the appellant’s truck without exercising due care.

The Court of Appeals stated in {§28}of its opinion “...testimony was adduced to show
that appellant was going straight through the intersection, but then turned at the last minute. It
was permissible for Bingham to continue through the intersection next to the appellant.” And in
{929} of its opinion it mentions “Appellant’s sudden turn in the intersection...” However, this
was the opinion of only one of thé witnesses and said opinion should be considered questionable
in light of the fact that the appellant’s truck was loaded with electrical equipment including

numerous, various bulbs which would have been easily broken if he had made such a turn.

In addition, when the Court of Appeals compiled its opinion, it did not take into account
that one of the witnesses, Mr. J(;nathan Olenski stated in his testimony that the construction
taking place further east on Prospect Avenue was in the middle lane, not the curb lane, so the
truck could have continued easterly on Prospect without being hindered by the construction as
Ms. Sheena Durham opined. Also, Detective Richard Cerny, one of the State’s witnesses, in his
testimony relative to Ohio Revised Codes 4511.28 and 4511.55(A) stated “If Mr. Roberts had
stopped or if he’s turning, then the bicyclist should have been behind the truck in the right lane.”
All of the witnesses stated that they saw the truck stopped at the red light before proceeding to

make the right turn.



Tt should also be noted, Mr. Olenski stated that the bicyclist was unable to stop her bike,
that she tried to put her feet down to stop, that as a result of her inability to stop, she ran into the
truck. If she was stopped at the light behind the truck as she should have been in compliance
with Ohio Revised Codes 4511.28 and 4511.55(A), then it would be unlikely that she could have
picked up enough speed to be unable to stop when she realized the truck was making a right turn.
(Please note that even Judge Gaul himself stated “Let’s assume by the time he [appellant] got to
the intersection of 21% and Prospect and he has stopped at the light — because we’re assuming
he’s stopped at the light because we know the bicyclist caught up to him or was catching up to

him, because we don’t know that the bicyclist ever stopped or continued on...”)

It also becomes of great importance in regard to compliance with Ohio Revised Codes
4511.28 and 4511.55(A) to determine the reason for the appellant’s truck to appear to be
straddling the lanes when crossing East 18™ Street and Prospect Avenue. At that time of
morning, there are always parked cars on the south side of Prospect Avenue from the easterly
corner of East 18" Street to approximately one hundred feet or so from East 21% Street.
Therefore, the truck would have to be partially in the middle lane as it approached East 21%
Street and would then have to angle back toward the curb lane in order to make the right hand
turn onto East 21% Street. The bicyclist would have been riding between the parked cars and the
traffic straddling the lanes in order to proceed in the curb lane toward East 21% Street. As she
approached the intersection, once again, if the truck was stopped at the light, she should have
stopped behind him in compliance with Ohio Revised Codes 4511.28 and 451 1.55(A) and to be

exercising due care.



PROPOSITION OF LAW

1. The appellate court erred court erred to the prejudice of the defendant-appellant when it
upheld the trial court’s verdict of guilty against the manifest weight of the evidence.

The conviction of the defendant-appellant is against the manifest weight of the evidence
where it is not supported by competent, credible evidence which proves his guilt beyond a

reasonable doubt.
Authorities

State v. Thompkins, 78 Ohio St.3d 380, 578 N.E.2d 541 (1997)

Tibbs v. Florida, 457 U.S. 31, 102 S. Ct. 2211, 72 L. Ed. 2d 652 (1982)
Black’s Law Dictionary (6™ Edition 1990)

State v. Davis, 49 Ohio App.3d 109, 550 N.E.2d 966 (8™ Dist. 1998)
R.C. 2903.06

R.C. 2901.22

Potonak v. Whitmore, 8 Dist. App. No. 86046, 2005-Ohio-6344

R.C. 4511.28

R.C. 4511.39

Birch v. Heropulos, 5™ Dist. App. No. 2007 CA 00016, 2007-Ohio-4252
Rutherford v. Lister, 4™ Dist. App. No. 1580, 1983 WL 3165 (March 29, 1983)

2. The appellate court erred to the prejudice of the defendant-appellant in upholding the trial
court’s denial of his motion for acquittal made pursuant to Crim.R.29(A).

The trial court erred in denying the defendant-appellant’s Crim.R.29 Motion for Acquittal
on the charges against him where the State failed to present sufficient evidence to establish
beyond a reasonable doubt that the defendant-appellant acted recklessly.

Authorities

Crim.R.29(A)

State v. Bridgeman, 55 Ohio St.2d 261, 381 N>E.2d 184 (1978)
State v. Kilby, 50 Ohio St. 2d 21, 361 N.E.2d 1336 (1977)
State v. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492 (1991)

State v. Smith, 80 Ohio St.3d 89, 684 N.E.2d 668 (1997)

3. The appellate court erred in upholding the trial court’s error of sentencing the defendant-
appellant to a term of imprisonment where its findings were not supported by the record.

The trial court erred when it imposed a prison term where its findings under R.C. 2929.12
were not supported by the record and where it failed to give careful and substantial deliberation
to the relevant statutory considerations.



Authorities

State v. Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912

State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856

R.C. 2929.11

R.C. 2929.12

R.C. 2953.08

State v. Cantrell, 2% Dyist. App. No. 2005-CA-4, 2006-Ohio-404
State v. Harris, 2 App. No. 20841, 2005-Ohio-6835

State v. Edmonson, 86 Ohio St.3d 324, 1999-Ohio-110
Blakemore v. Blakemore, 5 Ohio St.3d 217, 450 N.E.2d 1140 (1983)
State v. Adams, 62 Ohio St.2d 151, 404 N.E.2d 144 (1980)
State v. Fails, Portage App. No. 2000-P-0119, 2000-Ohio-8902
State v. Martin, 136 Ohio App. 355, 1999-Ohio-814

4. Appellate received ineffective assistance of appellate counsel.

Appellate counsel was ineffective because he did not raise the issue of the reason for the
appellant’s truck to be straddling the lanes on Prospect Avenue between East 18" Street and East
21% Street and the subsequent positions of the truck and the bicyclist near East 21% Street which
is relative to Ohio Revised Code 4511.28. Nor did he raise the issue of the bicyclist’s failure to
properly comply with Ohio Revised Code 4511.55(A).



CONCLUSION

For the above stated reasons, this Court should accept jurisdiction.

Respectfully submitted,

Herschel C. Roberts, A621-172
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FRANK D. CELEBREZZE, JTR P.J.
{91} This appeal by appellant He

death of Sylv1a Bmgham and appellant’ resultant conwctlon for aggravated ,

vehicular hommde, Appellant claims his

against the manit'est weight of the evi

evidence, and also that his sentence is equssive After a thorough review of the

record and law, we affirm appellant’s con’

L Factual and Procedural I-Ilstory
- {92} On the mornmg of September 1 5, 2009 appellant was dnvmg alarge
box truck making deliveries for lns employer He was travehngeast on Prospeqt

Avenuein Cleveland, Ohio. Ayoung woman, Sylyl

east on Prospect on her b1cycle The

schel Roberts stems from the traglc

convxctmn cannot stand because it jis

ience, is unsupported by sufficient

riction and sentence.

mtersectlon of East 21st Street and Prosp

stopped somewhere close to the truck or

green, traffic began to move, and appellan; turned right onto East 21st Street.
Bmgham was run over by the .dual rear wh
into the mtersecinon She d1ed ,shortly thereaﬂ:en; Appellant contm d. sonth o
East 21st Street, apparently unaware of the tragae events left hehmd | 1

{ 1 3} Bingham’s death was mtnessed bx three mdzv:duals who‘ came

forward and prov1ded statements to police.

for an auto parts supplier, was behmd appellants truck and observed Bmgha.m

*(&3761 %86%8

) vir': tnesses test1ﬁed the biks was

ust belnnd 1t As. the hght turned ,

els Olf the box truck ahout exght feet

;’u» - i

PRI

Hi};

twd stopped at a red hght at th e

Olensk1, a dehvery dnver' :




b:.ke just ‘behind appellant’ s truck off to the right, next to the curb. He

truck used its tum sxgnal He testified that once
tmck move forwa;dand “bow out

stop her
stated he did not notice if the

the light furned green, he observed appellant s

left” asit proceeded through ,the mtersectlon. Hethen observed it tum rightand

.strike Bingham as she tried. to stop or avoid the collision, but was unable to |

because of the eondltlon of the pavement at the ptersechon. Olenskl test:ﬁed

the truck did not stop, but contmued to accelerate down East let Street. He
followed the truck and was able to get the hoense plate number then returned
to the mtersectlon and waxted for the pohce |

. {94} Paul Sﬂvestro, a project coordmator for a large telecoumoauons |

enotes fo;" '

k!
e

and cable company, was walkmg toa meetmg He was rev1ea. é',g ]

the meeting as he waited at?ithe cr.os_swalk_ oh the north sid_e -?f Prospec!;% He -

heard a metallic scrapmg sound and looked up to see appellant 8 tzuck

IR h‘} _.t; Hop T

away from a crumpled bike and a woman laymg in the road. He ran, to the
woman and called 911 He test:ﬁed he did not see the acadent but was able to
1dent1£y the truck. i |

{§5} Finally, Sheena Durham was on her way to class at CIeveland State
University. She parked at the parkmg garage %ust south of Prospect on East
21st Street. She was wa1tmg Just south of the mtersect;on apd observed
appellant’s truck and Bmgham stopped at the mtersectmn | She testxﬁed she

kéﬂ) Y

noticed Bmgham because of the glint ﬁ'om her reﬂectors She d1d not know

m@7sx,sssus'




<

whether appellant used his turn signal. When asked about appellant’ s tmm

signal, she testified, “I wasn’ ’t Jooking so I d:dn’t pay attennon to that She

paying. attent:.on unt:l she heard the enorm ous roar of a large

stated she was not

engine. She looked up to see a pe]lants tmck acceleratmg away from the
t on. Prespect, but it then

intersection as if he was gomg to contmue s i

-i

f_v;,.,ydownEast

turned right midway through*the intersection and accelerated rap,
1 because the turmng truck

21st Street. She did not see the ttuck strike Bi ;.; 5

blocked her v1ew She noted that the engme roar was not typacal ctty traﬁc :

_ noise and that the truck reached appro:nmateiy 40 mﬂes per heur by the, time

it reached Carnegie Avenue a.nd madealeft tum Sh.e then saw Bmghamlaymg

in the road and reahzed what had occurred

HYon 12£§ E

{f6} Asaresultof the acmdent Bmghameuffeted fatalm 8. Detec ive

chadeernYofthe ClevelandPohceAeadentIn estigation Uni
officers. tasked with mvestlgatmg the meldent A ter
of an accident, along with the name of the busmess on the sxde_of the truck,

officers went to the business and were able to coni.act appellantandxequest that

he return to the warehouse where he had st;arted his day

mterv1ewed by Detective Cemy and seemed nat to reahze he was; mvolved ina

. fatal lnt-slnp acmdent

g;:’";;._g;-‘,, Adbt

{97} Detective Cerny testrﬁed that appfliant dld not 'ggear to be

e 13

. mtomcated or. impaired, but appellants supemsor insisted that

m376i ?53650 Y S




Department of Transportatmn regulatmns @quired appella!it to undergo

mandatory drug testing. Appellant’s supemser* Dawd Panczyk, took appellant
to an independent lab that performed a urmalysm on a sample taken from
appellant approximately two to three hours aﬁ;‘er the accident. The laboratory
conducting the test followed federal gtndehnes ﬁowever, these g‘uidelihesdiﬁer
from state guidelines apphcable tc adnuss1ble test results in criminal
prosecutions. _ ’
{48} Appellant filed a motzon to suppress ﬁ:he drug test. results The tnal' :
. court held a suppressmn heanng where it determmed the two standards were
not substantially similar, and the test procedure used bythe mdependemlab did
not meet the requrrements in 0h10 for adm1ss1ble results m a cmmnal_
proceeding: The trial court suppressed the reeplts Even though we drug test '
and its results were suppressed, the tnal court allowed Pa.nczyk te test:fy ebout‘

i
.

the test over objection.

{99} The state’s accrdent reconstrucﬁon expert, Mzckey Ate Y,teshﬁed

¥ iy T s

that appellant could not legally turn nghtwhep the bzcycle was.there..be'cause
both vehicles occupred the lane ‘He testified that ’appe]lant d1d not exermse due '

care when making the turn. Atchley documented the mirrors attached to the '
truck appellant was driving an.d opmed that appe]lant had the ; 'tY to
) observe Bingham. He also testlﬁed that appe]lant had passed Bmgham on

@mO761 WOES1 . o




' {918} The court sentenced appellant to three yearsin pngon; , November

llant then tlmely instituted the mstant appeal imsmg three

21, 2011. Appe
. 5 g!
ass1gnments of error: | | I
1. The trial court erred to the prejudme of the defendant-a ellant

when it returned a verchct of guilty agamst the mamfest ¥
the evidence. o g B

II. The trial court erred to the prejudice oi the defendan
in denying h1s motion fcr acqmttal made pursuant to Crim

a term of mpnsonment where its fi
the record. : .

{914} In appellant’s ﬁrst and seoond assxgz 1

his conviction is against the ma.mfest wezght of the emdence n¢

addresses the sufﬁc:.ency of the state’s ewdenee The testfor suf

adetermmatlonofwhetherthe prosecutlonmetats burdenofpmduf;_f pi

State v. Bowden, Sth Dist. No. 92266 zoeg-Ohstsgs g12. Ana
function when reviewing the suﬂimency of thelev%denc o to sup o
conviction is to examine the evzdence admxtted a,t tnal to de, : 5
such ewdence, if beheved, would convince the average mmd of,[

“ri

‘5' MO76 | psassu |




guilt beyond a reasonable do ubt The relevant mqmry is whethse;_ , fte

the evidence in a light most favorable to the prosecutxon, any|r ns

fact could have found the egsenhal elements of the cnme

i 4

reasonable doubt. State v. Thompkins, 78 omg St.8d 380, 386, 199"
678 N.E.2d 541. ' 3
{415} A manifest weight challenge, onthe? other hand, questions w

the prosecution met its burden of persuasmn, State v. Ponce '

Na

91329, 2010-0h10—1741 | 17 cltmg State v. %mas, 70 tho
N.E.2d 1356 (1982). A rewew:ng court may revprse the judg
if it appears that the tner of fact “clearly lost its way an E
mamfest miscarriage of Jusuce that the conwctxon must he re "
trial ordered.” Ihompkms at 387 Afinding that a conwntlon W : ported by
the manifest weight of the ev1dence necessanly mcludes a fing i ‘

.

| {11_16}' Appellant was convicted of aggravated vehic
violation of R.C. 2903.06(A)(2Xa), wl_:ich states, g‘j[n]‘o, person, wk
partieipating in the operatiorwii of a motor vehicle * * * shall cau
anothet * * * [rlecklessly. ]” | ]
consequences, he perversely chsregards a known nsk.

conduct is likely to cause a certain result or is hkely
certain nature Aperson is reckless mthrespect to ci

WO761 MO 555




when, with heedless md1ﬂ"erence tothe consequennes, he P
disregards a known nsk that such cxrcumstanoes are like!

R.C. 2801.22(C). . o |
{917} “[Tlo constitute;ﬁécklessness, one;_n?iust act with 8

the existing circumstances.” State v. Whitaker, 2111 Ohio App ;.;3
N. E 2d 1189 (6th Dist. 1996),. Evidence that appellant acted.

found in his very ramd accelerauon away from the mtersectlm

- by Durham. However, speed alone is not suﬁment to constiti

[Plroof of excessive speed in the operatlon of an auto”
itself sufficient to conskitute wantonness “Wantonnes
defined as follows: “[A] wanton act is: an act done
disregard of the rights of others wlnch evinces &
indifference of the consequences to the hfe, limb, healt
knowledge of the surrounding circumstances, re
inexcusably d.lsregards the rights of othea‘ motonsts
may be characterized .as wanton. (Citations omitted
Earlenbaugh (1985),18 Ohio St.3d 18, 21-23, 479 N.E.S
Earlenbaugh, the supreme court noted that this defi “of
wantonness was “substantially similar in wording and,l ffectively
identical in meaning” to the definition of:recklessness tdined in
R.C. 2901 22. Id. at 22

8876 (Sep 28, 1987). ; T ? e
{1{ 18} Other evidence of recklessness mcludes appellant’ use his
mirrors and Durham s testxmony indicating appe]lant turnedir -

at the last.mmute

N T B R
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{1[ 19} The state demonstrated that appe]lant failed to ¢

when he made his turn after havmg passed Bmgham at East '

state saomdentreconstructwn expert, M1ckeyAtchley, docume
of the truck’s three s1de-v1ew mirrors end demonstrated
operational and provided a very good view of the passenger l
Appellant’s expert opined that Atchiley had not done the
necessary to document what appellant could seelm the mlrror

was his opinion that if appellant had looked in the mirrors, hs,

Bingham. | 0 T

{920} Further, Atchle'; testified. that apipenant ke

known that a cychst was travehng on Prospect mth him. A

video evidence showed that appellant must havel passed. Bmg 4

East 18th Street on Prospect Avenue, and so he pvas aware of '

Prospect

{721} Tlus, combined mth Durham s testlmo_ny, ‘ sho_ws

viewed in a light most favorab;e., to the:.state, shovqs app_e_llant

- mO761 m06ST

mirrors

P
v




This evidence shows a perj;ézerse disregard f?l' hersafetﬁ

recklessness.’

’

{9238} The state also argues that appellant s faﬂure to :
whether k

should be considered. Itis unclear from the r |
turn srgna.l No witness could testify whether §appe11ant was
‘The state did not demonstrate o beyund s reasonable doubt thaf

tousehstumszgnal

{924} Appellant msrsts the state fazled to meet 1ts b

expert explained that a tmck turning when 1,1; ,1s well mto

something large trucks ofl_:en do to avmd dnvmg up onto.thef !

' makmg a right-hand turn — a pract:ce knownvas off-
does not negate the ev1dence of recklessness produced»by the b

| {925} Appellant also argues that evqunce of a positi testwas

| mperm1ss1b1y elicited at tnal. The trial court a;]lowed appella
testify that he took appeﬂant for drug testmg aﬂ:er the ac ; nd, over
objection, that the testmg faeﬂity reported a pqsltzve testres -
{9126} While we generally review the sdrmssm# of ev:d ' abuse

of d.1s<:retnm,1 here the trial court recogmzed that it was. alre ofthe

drug test and the results, havmg presided ever the mogm

Therefore, assuming the briieﬂ -testimony abaut appellant

 State v. Jacks; 630h10App 3d 200, 207, 578NE2d512( il

m@'iﬁi ﬁBGSS
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adm1tted in error, that errof'was harmless. .Where there 1§

: poss1b1hty that the unlawful testunony oontnbuted to a con

harmless, and therefore, wﬂlnot be grounds for reversal State;lt

St.2d 391 358 N.E. 2d 623 (1976), paragraph three of the &
discussing the evidence and-‘ij;s verdict, the tnalt court recog
results were inadmissible an:',gi’stated that it wa§ not conside
pﬁrpose in this case. Therefore, any error in ac’l,r;nission.of this
harmless. ) |

- {927} Fmally, appellant argues that Bmgham wola ,
provision prohibiting vehicles ﬁ'om passmg on the right, and
not reckless or even neghgen% when causing her death. This

persuaswe.

stralght through the mtersectmn, but then tumed at the last
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Bingham to contmue through the mters_ecﬁon_nt

actamty for bxcycbs

permissible for

The statute speca:ﬁca]ly contemplates such

{929} Appellant’s sudden tum in the mtersectlon, as:

‘Durham, combined with the other instances ofreckless behavi:

state, demonstrate that appellant s convmtzom,ssupporl:ed by st
and is not against the mamfest weight of. the ewdence Ap DE

second assignments of error are overruled.

B Length of Sentence

{930} Appellant recelved a three-year term of mprxsonm
degree felony conviction. He argues that the tnal court f
necessary factors before nnposmg a sentence above the mmlm
. | {931} Generally, this eourt rewews sentencmg demsa
approach advanced by the Ohm Supreme Court in State v.

St.3d- 23, 2008-01110-4912 896 N.E.2d 124, 9 6. Ho ..

unreasonable arbxtrary or. uneonscmnable. Blakemare v. 4 |

St.3d 217 450 N.E. 2d 1140 (1983)

and 2929.12, a trial court should be. gmded biy‘ several cor

| m{}?ﬁ B Pﬁgsa




K
K}

imposing sentence. Those factors mclude the probab:hty of r

the conduct constituting the cnme1smore or less senous than eg

constituting the offense, and the particulars o of the victim

mﬂlcted R.C. 2929.12. The tnal court must balance these cor

. craft a sentence appropriate to the s1tuat10n before it, selecting

sanctions that the court detemmes accomplish” the purposes 35d| .

felony sentencing “without zmposmgan unnegessary burden ¢n gtate or local

government resources.” R. C. 2929 11.

{933} Here, the tnal court acknowledged appelle.nt’

h1story, which mcluded two pnor felony conv1ct10ns from be
years ago. The court cons1dered tlus as both ev1dence of a pr.l

and that appellant had led a ]aw-ab1dmg life for a sngmﬁcantp

~ court, also noted the serious harm caused to the vmﬁm and her fz
cla.lms the court did not give appropnate welght to his expressi orse m
crafting his sentence. “[Tlhe we1ght tobe given any R.C. 2929. I g within
| the trial court’s discretion.” State v. Balta, 8th Dlst No. 97 755 : L
9 17. Appellant faced a sentence between one to ﬁve years.‘
balanced the factorsin R.C. 2929 12in thJs case. and determm e tence

of three years was appropnate Noth.mg in the record

6

arbitrary, unconscionable, or " unreasonable. Therefore, ag

assignment of error is overruied.
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IR Conclusion

{9 34} The state prqdueed substantial ewdence that appe!

caused the death of Sy1v1a Bmgham The trial eourt s verdict £

guilty of aggravated vehlcula.r hom.mde is supported by suﬁclen'e

is not against the manifest we1ght of the ewdence Appellant’s;
does not constitute an abuse of discretion. It wa,!e within the sta
and adequately punished apéellant for causmgthe deai:h ef ar

{935} Judgment aﬁrﬂiﬁed.

It is ordered tha.t appel-lee recover of appellant costs her. i i
The court finds there were reasonable grounds for thJ.s
It is ordered that a speclal mandate issue out of thls cq irt B , i g the

common pleas court to ca.rry thls Judgment mtc) executmn. dan t’s

conviction having been aﬁrmed, any bail pendmg appea.l is te*
remanded to the trial court for executmn of sentence

A certified copy of tlus entry shall constztute the ma.n

Rule 27 of the Rules of Appe]late Prooedure '

T .‘fz i
5}’}" :

LARRY A. JONES, SR., J., and
COLLEEN CONWAY COONEY, J., CONCUR

mo761 mO662,
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