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MOTION AND MEMORANDUM IN SUPPORT

1. INTRODUCTION

Now comes Relator-Appellant, Jean A. Anderson (hereinafter "Appellant" or

"Anderson") and for the reasons set forth in the following Memorandum, moves this

Court pursuant to S. Ct. Prc. 11.2(B)(4) to reconsider its decision dated November 21,

2012, regarding the separate issue of a denial of attorney fees and statutory damages to

Appellant. The issue of fees and damages was never considered by the Court of Appeals,

as they had granted summary judgment to the Appellee City of Vermilion on the

underlying mandamus claim for public records. Accordingly, this Court should have

reviewed the claim for fees and damages de novo rather than under an abuse of discretion

standard.

II. WHILE THE SUPREME COURT PROPERLY CONDUCTED A DE

NOVO REVIEW OF THE SUMMARY JUDGMENT DECISION OF THE
LOWER COURT ON APPELLANT'S UNDERLYING MANDAMUS
CLAIM FOR PUBLIC RECORDS, THIS COURT FAILED TO ALSO

CONDUCT A DE NOVO REVIEW OF APPELLANT'S CLAIM FOR
ATTORNEY FEES AND STATUTORY DAMAGES.

A. The Isszie of Attorney Fees and Statutory Damages Was Never
Considered by Either the Lower Court or This High Court.

This High Court properly applied the long held standard of de novo review of

summary judgment in determining whether there was no genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter of law. State ex rel.

Anderson v. City of Vermilion, 2012-Ohio-5320, at ¶9. However, this Court contradicted

itself on the issue of attorney fees and statutory damages, in that the Court stated "in

assessing this claim, we review whether the Court of Appeals abused its discretion in
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denying the request." Id. at ¶25, citing State ex rel. Patton v. Rhodes, 129 Ohio St.3d

182, 2011-Ohio-3 093 ¶ 12.

The Court of Appeals never addressed the issue of attorney fees and statutory

damages, as that Court merely denied summary judgment to Appellant on the underlying

predicate claim of public records request by determining that the itemized billing

statements for attorney services were exempt in there entirety from disclosure. The Court

of Appeals never addressed the question of attorney fees or statutory damages in view of

its decision on the underlying public records claim; in fact, there is no mention

whatsoever in the opinion from the court on the issue. As the Court of Appeals

incorrectly determined that the underlying predicate claim was without merit, the Court

never got to the issue of Appellant's request for damages and fees.

Accordingly, the review of the award of fees and damages by this Court cannot be

conducted under an abuse of discretion standard, as there was no meritorious fact review

under Civil Rule 56 by the Court of Appeals. As the High Court ruled in Appellant's

favor in reversing the granting of summary judgment to Appellee, this High Court was

further obligated to review de novo the question of entitlement to attorney fees and

statutory damages.

S. There is No Case Precedent for Avoiding a Complete De Novo Review

of Summary Judgment.

This Court's authority citation to State ex rel. Patton v. Rhodes, supra is

inapposite. In that case, the court did address the issue of statutory damages and attorney

fees, while denying the same. In Patton, there was a specific determination under Rule

56 that there was no genuine issue of material fact, as the county auditor posted the

requested unaudited financial records online once the auditor had received clearance from
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the State Auditor's office, resulting in a concession by the relator that the request had

been satisfied. However, the Patton relator's motion for attorney fees and statutory

damages was denied in view of the determination the mandamus action was moot.

Here Appellant is not asking the court to review a decision denying attorney fees

and damages based on a review of the facts as had occurred in Patton; Appellant

contends that when there is no fact review on the issue of fees and damages, the

reviewing court must make a de novo review on all aspects of summary judgment,

especially when no determination has been made on the collateral issue of fees and

damages.

Moreover, the decision of State ex rel. Doe v. Smith, 123 Ohio St.3d 44, 2009-

Ohio-4149, does not provide guidance, as that case involved a Supreme Court review on

a grant of summary judgment to the relator, which intrinsically also included a review of

an award of $2,000.00 in attorney fees, together with $1,000.00 as statutory damages and

court costs. Again, this Appellant does not question that an actual fact determination on

the issue of fees and damages shall be reviewed under an abuse of discretion standard.

Because there was no such review by either the Sixth District or this High Court on the

issue of Appellant's entitlement to fees and damages, that issue should have been given a

de novo review by this Court, as done for the summary proceedings in the underlying

mandamus claim.

The Supreme Court recently ruled in the case of Arnott v. Arnott, 2012-Ohio-

3208, that the abuse of discretion standard is not appropriate in the review of issues of

law in a declaratory judgment mater, as the de novo standard must be applied in that

regard, as compared with the judiciable question of declaratory judgment. The matter at
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hand compels a similar analytical review. A de novo review of the underlying predicate

claim of mandamus for public records, further compels a review of the issue of attorney

fees and statutory damages, as that issue was never considered in the denial of the

underlying predicate mandamus claim.

C. This Court Has Not Made a De Novo Review of the Statutory Facts to
be Considered on the Issues of Attorney Fees and Damages.

It is acknowledged that this High Court reviewed the statutory previsions of R.C.

149.43(C) (Anderson, 2012-Ohio-5320 at ¶26); however this appears to be nothing more

than a review of statutory guidelines without any factual application to the case sub

judice. This Court never considered any of the gamesmanship that had been played by

Respondent throughout the proceedings. Even though fees and damages is now a

statutory directive of remediation rather than punitive in nature, and reasonableness and

good faith may be an issue for consideration according to Smith, this Court never had the

opportunity to consider the actual facts at hand. The gamesmanship alluded to concerns

the published information that Appellee had created two sets of attorney fee billings, one

,,vh.ch includPd narrative privileged information, but the other was in the non-privileged

form of general nature of case name, hours spent and total amount expended by the City

of Vermilion; this second non-privileged fee statement which was never disclosed nor

revealed, but subsequently disclosed during a journalist interview following the

publication of the appellate opinion. (See Appendix C, Vermilion PhotoJournal, May 10,

2012, previously attached to Appellant's Reply Brief as Exhibit "A") Such disregard, in

failing to disclose the existence of the "non-privileged" fee statements and instead,

contesting the narrative privileged fee statements, is unconscionable and clearly in

dereliction of any duty of an attorney representing a public official or body.
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This Court must not sanction or otherwise allow public officials and their counsel

to avoid the responsibilities mandated under the Public Records Act under the

presumption that a choice can be made whether to disclose a public record on the basis

that the requestor is on the other side of a political issue or otherwise "non-favored". In

essence, the Court's decision in the instant matter creates an avenue of avoidance of the

public records law. This Court therefore must review the issue of whether Appellee's

actions constituted bad faith or unreasonable conduct in avoiding its statutory obligations.

Appellee should not be permitted to circumvent its responsibilities to release the

summaries of the legal fee billings based on the context of the circumstances. State ex

rel. Morgan v. City of Lexington, 112 Ohio St.3d 33, 2006-Ohio-6365. Such conduct

should never be looked upon as constituting good faith. State ex rel. Multi Media Inc. v.

Whalen, 51 Ohio St.3d 99 (1990). Are the legal duties of representatives of public bodies

so light as to allow a position to be taken that "a well-informed public office could have

reasonably believed" that, while they are in possession of two sets of attorney fee

billings, there is no obligation to release the non-privileged copy, merely because there

happened to be a privileged copy also in existence? Such a rank legal assertion cannot be

tolerated when dealing with issues of taxpayer expenditures.

Indeed, the public benefit which would be created by the release of the records in

qi-iestion is a factor for the court to consider in the reasonableness of the governments

failure to comply with the public records request. State ex rel. Wadd v. Cleveland, 81

Ohio St.3d 50 (1998); Cranford v. Cleveland, 103 Ohio St.3d 196, 2004-Ohio-4884.

There can be no dispute that the public is benefited by knowing how and why taxpayer

funds have been expended on aitorney fees.
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III. CONCLUSION

As the issue of attorney fees and statutory damages was never considered in the

summary proceedings before the Sixth District Court of Appeals, there was no factual

determination whatsoever regarding this issue. Certainly, as this Court reviewed the

summary judgment proceedings in the lower court on a de novo basis, the Court also was

required to address in some fashion the fact considerations concerning fees and damages

as well. This could only have been done on a de novo review on the statutory issues

contained in R.C. 149.43(C), including: the remedial nature of fees; the loss of use of

information and documentation of the expenditure of tax payer dollars for attorney fees;

the lack of good faith concerning Appellant's public records request through feigned

ignorance. At the very least the non-privileged summaries of attorney fee billings were

required to be released.

It is therefore submitted that a de novo review of the question of attorney fees and

statutory damages is required in order to properly adjudicate the within matter. For these

reasons, it is further submitted that Appellant's Motion for Reconsideration should be

granted.

Respectfully submitted,
Andrew D. Bemer

0,
Andrew D. Bemer

COUNSEL FOR RELATOR-APPELLANT,
JEAN A. ANDERSON
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Certificate of Service

I certify that a copy of this Relator/Appellant Jean A. Anderson's Motion for

Reconsideration of the Court's Order of November 21, 2012 on The Issue of Attorney

Fees and Statutory Damages was sent by ordinary U.S. mail to counsel for respondent-

appellee, Shawn W. Maestle, Esq. and Timothy Obringer, Esq., Weston Hurd LLP, The

Tower at Erieview, 1301 East 9th Street, Suite, 1900, Cleveland, Ohio 44114-1862 on

November 29, 2012.

Andrew D. Bemer

COUNSEL FOR RELATOR-APPELLANT,
JEAN A. ANDERSON
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IN THF, COURT OF APPEALS OF 01410
SIXTH APPELLATE DISTRICT

ERIE COUNTY

State of Ohio, ex rel. Jean A. Anderson

Relator

V.

City of•Vermilion, clo Brian Iluff,
Finance Director

Respondent

Andrew D. Bemer, for relator.

Court oi'A.ppeals No. E-i0-040

DECZSION AND JUDGMENT

Decided:

* * * 4 *

APR 26 2012

Shawn W. Maestle, Timothy R. Obringer s,nd Jeffrey R. Lang, for respondent.

*4 * * *

PIETR^.'KOWSKI, J.

(11) This matter is before the court as an original action in rnandainus. Rcl.ator,

Jean A. Anderson, seeks an order from this court directing r'espopdEnt, the city of .

'tleranilion, by and through its finance director, Brian I-Iuff, to comply with her previouS

ptlbtic records requests and make available all itemized billing statements for attorney

1. 302

Co ^-^
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services rendered to the city ot'VerXnilion by Kenneth Stumphauzer, Stumphauzer &

O'Toole, and Marcie & Butl.er.. In support of her petition, relator has filed a motion for,

summa.ty judgtxtetat, which relator has opposed in its brief in opposition. Tlie matter is

now decisional.

(12) The undisputed facts of this case are as follows. On May 14, 20 ].p, relator

presented Kenneth S. Stuinphauzer, the law director ot't'he city of Veitmilion, with -a

public records request pursuant to R.C. 149.43. Jn her request, relator asked for copies c-f

a letter subinitted by Barb Brady to the Ohio Etlties Comnxxssxon, ("OEC"), and the

OEC's response thereto, which letter and response had been identified by Stumphauzer hi

a Vermiliori City Council meetiuig on May 3, 2010. The letter and response allegedly

referred to Vermilion's allowing Stumphat;i+zer to hire his law firm, Stumphauzer,

O'Toole, McLa.ughlin, McGlamery & Louglitzlan. Co., LPA (`°Stumphauzer & O'Toole"1,

to do city business while Stumphauzer was an employee of Verxrtiaiora, Sturn.phauzer, di,i

not respond to the reauest and on May 25, 2010, relator resubmitted he,rre1i^ei, In n"

email response, Stumphittzer denied that the inforrnation that she sought from him was a

public record. Also on May 25, 2010, relator submitted a public records request to Briari.

Huff for (1) copies of all checks paid to the law firtrt of. Sturn.phauzer &(7'Toole and to

Margaret O'Brian for the months of January, February, March and April 2010, (2) copie:s

of all itemized billing statemelits received from Stumphauzer., Stumphauzer & O'Toole,

and Marcie & Butler, another law firm, for the months of January, Febr.uary,March, and

A.pri1201 d}, and (3) copies of a;1 itemized bilIing statements or bills received from

2.
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engineers Lynn Miggins and KS Associates forthe rnonths ofJanuary, February, March

and April 2010.

€¶ 31 Eventually, re]ator obtained th.c docu.ments.r.egarding the OE C's etlxics

opinion. from another source. In additiori, respondent provided realtor with copies of tht,

checks requested and the billing statements from Lynn Miggins and KS Associates.

Relator also obtained, although through a different source, a copy ofia summary billing

statement dated February 16, 2010, that Stumphauzer & O'Toole submitted to respon.dent

for legal fees covering legal services rendered through February 15, 2010. To date,

however, respondent refuses to provide relator with the itemized billing statements for

attorney services rendered to the city of Vermilion by Kenneth Stutnphauzer,

Stuinphauzer & O'Toole, and. Marcie Sz Butler.

{¶ 4} `°`Mandaxtaus is the appropriate remedy to compel compliance with R:C.

149.43, O[iio's Public Records Act."' State ex re•l. Striker v. Smith, 129 Ohio St.3d 168,.

7l11 1 _^'►1^:.,_'?Q7Q 04f1 hT '^ "IA OS'7 Q 71 r, ^^ni,i^na.C^f.rf^ nr ral Plh^ ainirlr^;^ l`n#a2rv^t, fnr
1rV A A-V7 IG-GV r - , 7.JV i1.1f.44F 71c+, II r. a, ^ vrarr^ .3rw.v-vw r.•••. ^•••.••..••..

Respon.sible Medicr.'1Ze v. (7Yzia State Vnzv. ,Bd of Trurtees, 108 Ohio St.3d 288, 2006-

bhio-903, 843 N.E.2d 174, ¶ 6; R.C. 149.43(C)(1). The Public Records Act implements

the state's policy that "open governtnen# serves the public interest and our democratic

system." State ex rel. Dann v. Taft, 109 Ohio St.3d 364, 2006-Ohio-1$25, R4$ N.13.2d

472, ¶ 20. "`Consistent with this policy, we construe R.C. 149.43 liberally in favor of

broad access and resolve any doubt in favor ofd.isclosure ofpubl,ic records."' State ex

rel Perretz v. Cincinnati Pub. Schvols, 123 Ohio St.3d 410, 2009-0b,io-4762, 916 I`.I3 .;?d

3.
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1049, ¶ 13, quoting State ex rel. Glasgow v. Jones, 119 Ohio St.3d 391., 2048-Ohio-478E,

894 N,E.2d 686, ¶ 13.

(15) Generally to be entitled to the issuance of a writ of mandamus, tbe relator

must demonstrate ( 1) a clear legal right to the relief, prayed for, (2) a clear legal duty on

the respondent's part to perform the act, and (3) that there exists no plain and adequate

remedy in the ordinary course of law. State ex ret. Master v. C'levelancl,.75 Ohio St.3d

23, 26-2'7, 661 N.E.2d 180 ( 1996); State ex t-el, Harris v. Rhodes, 54 Ohio St.2d 41, 42,

374 N.E.2d 641 (1978). Where the allegation relates solcly to a public records request,

the Supreme Court has held that the requirement of the lack of an adequate legal remedy,

as an elei-nent of a petition for writ of mandamus, does not apply. State ex rel. Gla.sgow,

supra, at ¶ 12. When, the release of a, public record is cliallenged, it is the function of thi,.

courts to analyze the information to determine whether it is exempt from disclosure. Se-,r,

St.afie ex rel. Natl. Broadcasting Co. v_ Cleveland, 38 Ohi.o St.3d 79, 85, 526 N.E.2d 786

.,.
ti9ii^}.

{¶ 61 Ohio's Public Records Act requires a public office or person responsible fcir

public records to promptly disclose a pu.blic record un;less the record falls witlain one of

the clearly defined exceptions to the mandate of R.C. J.49.43. As used in R.C. 149,43, ti

"public record" means "records kept by any public office, including, but not liinited to,

state, county, city, village, township, and school district units R.C. 149.43(A.)(l.:'r.

Moreover, "records" include "any document, device, or item, regardless of pbysical .fori-n

or characteristic, created or received by or corning under the jurisdiction of any public

4.
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office 41 * * which serves to docuinent the orgaziization, functions, policies, decisions,

procedures, operations, or other activities of the office." R.C. 149.011(0). A. "public

office" includes "any state agency, public institution, political subdivision, or other

organized body, office, agency, institution, or entity established by the laws of this state

for the exercise of any function ofgovernrnent." R.C. 149.011(A). "Exceptions to

disclosure t.lnder the Public Records Act *** are strictly construed against the public-

records custodian, and the custodian has the burden to establish the applicability of an

exception. A custodian does not meet this burden if it has iiot proven that the requested

records fall squarely within the exception." State ex rel. Cincinnat.iBnquirer v. Jones-

^.'elley, 118 Ohio St.3d S 1, 2008-Ohio-1770, 886 NX,2d 206, paragraph two of the

syllabus.

{¶ 7} Respondent asserts that the records at issue, the attorney fce statements a.nd

billings, are exempt from disclosure under R.C. 149.43 because they at'e protected by the

,
.. _.... i .le.. 4,^. +^*^i%arlv evam.̂ ne ^'h£

attorney-cl]ent priviiege and wC7rlc prod^cti uU Cun^ie. 1 i^ orv;va cv riv^avrti„r »•_••• •_

issues before us, we ordered respondent to subinit the unredacted copies Qf the records t-a

the court for an in caanera inspection. Respondent filed those records on March 16, 201.2,

{¶ $] R.C. 149.43(A)(1)(v) exempts from disclosure "°[r]ecords the release of

which is prohibited by state or federal law." In Slate ex reI Dawson v. Bloom-Ctzr•roll

Local 5clzdolDist., 131 Ohio St.3d 10, 2011-Ohio-6009, 959 N.E.2d 524,127, the

Supreme Court of Ohio clarified this exeinption as it relates to the attorney-client

privilege.

5.
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`°The attorn.ey-client privilege, which covers records of communications

between attorneys and their government clients pertaining to the attorneys'

legal advice, is a state law prohibiting release of those r,ecords.'° State ex

rel. Besser v. Ohio State UiZfv. (2000). 87 Ohio St.3d 535, 542, 2000-Ohio-

475, 721 N.E.2d 1044. In Ohio, the attonYey-client privilege is govemed

both by statute, R.C. 2317.02(A), whicli provides a testimonial privilege,

and by coirilnon law, whicli broadly protects against any dissernination of

inf.on-na.tion obtained in the confidential attorney-client relatiotiship.' State

ex rel. Toledo Maa'e Co. v. .Tolecla-Lucas Ct,y. Port Autlz., 121 Ohio St.3d

537, 2009-Ohio-1767, 905 N.E.2d 1221, 124.

{¶ 9} In Dawson, the relator, Dawson, had filed a petition for a writ of'lnandamus

to compel the respondent, the school district, to provide her with access to itemized

invoices of law firms who had provided legal services to the school district pertaining to

Da.wson and her rhlldren. Prior to filing her petition with the Sunireme Courl;, Dawson

had filed a public records request with the school district. Whil.e the school district

provided Dawson with summaries of invoices which noted the attorney's name, the

invoice total aittl the matter involved, the school district refiased to provide Dawson witli

the itetmized invoices themselves. The school district asserted that the invoices contai.n,^d

confid.ential cominunications betweeit the district and its attorneys and were thexefor.e

exempt from disclosure. Tlie Supreme Court agreed and held that "(tlo the extent that

na.rrative portions of attorney-fee statemcnts are °descriptions of legal services perfornzi;d

G,
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by counsel for a client,' they are protected by the attorney-client privilege because- they

`represent communications from the attor:ney to the client about matters for whicli the

attorney has been retaincd by the clier<t.,,° Dawsort, supra, at 128. quoting State ex 14el.

Alley V. Couchois, 2d Dist. No. 94-CA-30, 1995 WL 559973, * 4(Sept. 20, 1995). In

reaching this conclusion, the court noted:

"While a simple invoice ordinarily is not privileged, itemized legal bills

necessarily reveal confidential information and thus fall within the

[attorney-client] Frivilege." Hewes v. Langston (Miss.2003), 853 So.2d

1237, ^145. As a federal appellate court observed, "billing records

describing the set-vices .perfoti'ned for [the attorney's] clients and the time

spent on those services, and any other attorney-client correspondence ** *

may reveal the client's inotivation for seelcing legal representation, the

natur. e of the services provided or conteinplated, strategies to be employed

in the event of litigation, and other conii'J.uGi,ttiai infvr ::'u4io•^• e'»hn-Maand

during the course of the representation. *[A] demand for such

documents constitutes 'an unjustified intrusion itito the attorney-client

rela.tionship. "' In re Horn (C.A.9, 1992), 976 F.2d.1314, 1317-131 8,

quoting In re Gra.nd Juty Witness (Salas) (C.A.9, 19$2), 695 F.2d 359, 362.

{¶ 10} The court further held, however, that the school district properly respond,rd

to Dawson's request .for, the itemized invoices of law firins by providing her with

summaries of the invoices, which included the attorney's name, the roe total, and the,

7.
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general matter involved, Accordingly, that i.n.formation does fall withixa the realm of

matters that are subject to disclosure under the Public Records Act.

{¶ 11} In the case before us, ilte attorney.fee statements and billings which

rrAut. ri aI ri 7

respondent ha,s subinitted to us for an in ca,rnera inspection contain narrative descripti.onS

of legal services performed by counsel for the city of Verinili.on.. The invoices submitted

to the city by Marcie & Butler state the date, a description of the professional service

rendered, the time spent on each service and the hourly rate, and the total amount due foi'

each date listed. The invoices submitted to the city by Stumphauzer &O'Toolc state

under separate headings wYtich identify the general matter or case involved, detailed

descriptions of the professional services rendered, the tiine spent on those services and

the l,egal fees associated. with each rnatter. Consistent with Dawson, we ir,ust hold that

the subject iteinized, billing records are protected by the attorney-client privilege and are

therefore exempt frorn disclosure under the Public Records Act.

!C '1'ft A lflh_mi a;h ag a pre,r►era,1 -matter R.C. 149.43(A) "envisions atl opportunity o:11
l ^' iiI• • ►1Na ^ L]

the part of flic publia office to exs,rnine records prior to i,nspection in order to make

appropriate redactions of exempt ma.terials,'° Stcxt.e ex rel. VIe Warrerr 1V'ewspapers, Inc. v.

Hutson, 70 Ohio St3d 619, 623, 640 N.E.2d 174 (1994), the court in Dawson did not

discuss redaction but, rather, exempted the entire record. We furtber, note that whii.e the.

respondent in Dawson provided the relator with suinmaries of, the invoices at issue, it is

well established that a public office is not required to generate a new docuXxf.ent in

8.



0,4I25/2012 14:16 4192134844 COURT OF AP PAGE 09/09

response to a public records request. State ex rel. 1Vtx Y. Clevelartd, 83 Ohio St.3d 379,

3 82; 700 N.E.Zd 12 ( 1998).

{¶. 13} Because the itemi.zed billing statemeots for attorney services rendered to

the city of Vermilion by Kennetli Stumphauzer, Stumphauzer & O'Toole, and Marcie &

Butler are exempt from disclosure under the Public Records Act, there remains no

genuine issue of material fact a.nd respondent is entitled to judgirten.t as a matter of law_

Relator's motion for summary judgir,en.t is denied. Relator's action in. mandmmus is

hereby ordered dismissed at relator's cost. The clerk is directed to serve all parties,

within three days, a copy of this decision in a ma.nner prescribed by Oiv.R. 5(B).

WRIT DISMISSE:D.

Peter M. Handwork, J.

Mark L. Piet kowski J.

Tlaoinas J. Osowik, J.
CONCUR.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio SupretxtE.Cou.rt's web site at:
bttp://www,sconet.state,oh.us/rod/newpdfl?source=6.

9.
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State of Ohio ex rel. Jean A. Anderson

V.

City of Vermilion, c!o Brian Huff, Finance
Director

NOV ^ 3

CLERK OF COURT
SUPREME COURT OF 0HI0

Case No. 2012-0943

JUDGMENT ENTRY

APPEAL FROM THE
COURT OF APPEALS

This cause, here on appeal from the Court of Appeals for Erie County, was
considered in the manner prescribed by law. On consideration thereof, the judgment of
the court of appeals is reversed in part, affirmed in part, and remanded to the court of
appeals for further proceedings, consistent with the opinion rendered herein.

It is further ordered that a mandate be sent to the Court of Appeals for Erie
County by certifying a copy of this judgment entry and filing it with the Clerk of the
Court of Appeals for Erie County.

(Erie County Court of Appeals; No. E-10-040)

01aurt of ®1i0

Maureen O'Connor
Chief Justice
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[Until this opinion appears in the Ohio Official Reports advance sheets, it may be cited as
State ex reL Anderson v. Vermilion, Slip Opinion No. 2012-Ohio-5320.]

NOTICE

This slip opinion is subject to formal revision before it is published in

an advance sheet of the Ohio Official Reports. Readers are requested

to promptly notify the Reporter of Decisions, Supreme Court of Ohio,

65 South Front Street, Columbus, Ohio 43215, of any typographical or

other formal errors in the opinion, in order that corrections may be

made before the opinion is published.

SLIP OPINION NO. 2012-OHIO-5320

THE STATE EX REL. ANDERSON, APPELLANT, v. THE CITY OF

VERMILION, APPELLEE.

[Until this opinion appears in the Ohio Official Reports advance sheets,

it may be cited as State ex rel. Anderson v. Vermilion,

Slip Opinion No. 2012-Ohio-5320.]

Public recordsR.C. 149.43(A)(1)(v) Information on itemized attorney-billing

statements that was not protected by the attorney=client privilege should

ha^Ve beGl dJClVJa'n.a^4

(No. 2012-0943-Submitted November 14, 2012-Decided November 21, 2012.)

APPEAL from the Court of Appeals for Erie County,

No. E-10-040, 2012-Ohio-1868.

Der Curiaaia.

{¶ 1} Appellant, Jean A. Anderson, appeals from a judgment denying her

request for a writ of mandamus to compel appellee, the city of Vermilion, Ohio,

to provide copies of certain itemized billing statements for attorney services

rendered to the city. Because the city did not establish that the entirety of the
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requested statements are exempt from disclosure under the Public Records Act,

we reverse that portion of the judgment of the court of appeals and remand the

cause for further proceedings. We affirm the portion of the judgment denying

Anderson's reqiuest for an award of statutory damages and attorney fees.

Facts

{¶ 2} Anderson served as the mayor of Vermilion from January 2006

through December 2009. During her administration, the law firm of Marcie &

Butler, L.P.A. ("Marcie & Butler") provided legal services to the city, and the

firm's provision of services extended into the next mayor's term. The new

mayor, Eileen Bulan, appointed Kenneth Stumphauzer as the city's director of

law. Stumphauzer's law firm, Stumphauzer, O'Toole, McLaughlin, McGlamery

& Loughman Co., L.P.A. ("Stumphauzer & O'Toole"), billed the city over

$27,000 for legal services provided during the first six weeks of the new mayor's

administration.

{¶ 3} Because she thought that the annual legal fees expended by the

new administration would far exceed the fees incurred during her administration,

Anderson made several records requests to permit public scrutiny of the city's

expenditure of funds for legal services. On May 25, 2010, Anderson personally

.. __._:a±,.... .^..1.1:,. « „"...a"
request

t.. tl" "it^,'° ^nqra Airar^tnr fnr rnn:es
Ul'^11VG1GU a W1IlGG11 IJUUIIV-l^e\+VillJ 1^yavJ^ to ^ii^+ vacy o aariui^ivc+ -urrvvcv. i..-. v.a.

of certain records, including "all itemized billing statements received from

Kenneth Stumphauzer, Stumphauzer & O'Toole, [and] Marcie & Butler, for

January, February, March and April 2010."

{¶ 4} The city acknowledged its receipt of Anderson's request but

Uen1Gd 1L on Lhe Uas'ls thal L11e requested icgai biiis are exempted from disclos^^re

by the attorney-client privilege:

[T]he detailed billing statements, describing the specific work

performed for and advice rendered to the City by Stumphauzer

2
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O'Toole and any other lawyers rendering services to the City are

covered by the attorney-client privilege. In particular, bills

submitted by Stumphauzer O'Toole to the City describe each

matter with respect to which legal services were rendered, the

dates on which such legal services were rendered and the specific

tasks performed. As a result, we cannot agree to provide you with

those detailed itemized billing statements.

{¶ 5} In September 2010, Anderson filed a petition in the court of

appeals. Anderson sought a writ of mandamus to compel Vermilion to provide

copies of the nonexempt portions of the requested itemized attorney-billing

statements. Anderson also requested an award of statutory damages and attorney

fees. The court granted an alternative writ, and the city submitted an answer to

the petition. Anderson filed a motion for summary judgment, and the city filed a

brief in opposition. The court of appeals granted Anderson's motion for an in

camera review of the requested attorney-billing statements, and the city filed the

statements under seal.

{¶ 6} On April 25, 2012, the court of appeals denied Anderson's motion

LV r suliinrai ŷ' J"ud1̂IIe11t, ^-larIted sullll,aiy Ĵ u'ug-rrleni in faVor of V ermiiion and,

denied the writ.

{¶ 7} This cause is now before the court on Anderson's appeal as of

right.

Analysis

.°itiYnYrui"y .iiiugriZe'rtt

{1[8) The court of appeals denied Anderson's motion for summary

judgment and, in essence, granted summary judgment in favor of Vermilion by

determining that "there remains no genuine issue of material fact and [the city] is

entitled to judgment as a matter of law." 6th Dist. No. E-10-040, 2012-Ohio-

3
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1868, ¶ 13. See also Todd Dev. Co., Inc. v. Morgan, 116 Ohio St.3d 461, 2008-

Ohio-87, 880 N.E.2d 88, ¶ 17 ("When a party moves for summary judgment, the

nonmovant has an opportuiuity to respond, and the court has considered all the

relevant evidence, the court may enter summary judgment against the moving

party, despite the nonmoving party's failure to file its own motion for summary

judgment").

{¶ 9} "Summary judgment is appropriate when an examination of all

relevant materials filed in the action reveals that `there is no genuine issue as to

any material fact and that the moving party is entitled to judgment as a matter of

law.' " Smith v. McBride, 130 Ohio St.3d 51, 2011-Ohio-4674, 955 N.E.2d 954,

¶ 12, quoting Civ.R. 56(C). "In reviewing whether the trial court's granting of

summary judgment was proper, we apply a de novo review." Troyer v. Janis, 132

Ohio St.3d 229, 2012-Ohio-2406, 971 N.E.2d 862, ¶ 6.

Mandamus

1110) The court of appeals entered summary judgment in favor of

Vermilion on Anderson's mandamus claim for itemized attorney-billing

statements. "Mandamus is the appropriate remedy to compel compliance with

R.C. 149.43, Ohio's Public Records Act." State ex rel. Physicians Commt. for

n.. . a r a. .. n^: r. , r na ^rm_ .._^ 1 no ^L:_ 4^a ^oo
ICGJIJCl^s'S -

t^,l
e 1V1eGil(.L^e v. vr2co uiace v

r
niv. t^u. vf 1 i"uSiees, ivo vntu ^L.JU t,oo,

2006-Ohio-903, 843 N.E.2d 174, ¶ 6. "We construe the Public Records Act

liberally in favor of broad access and resolve any doubt in favor of disclosure of

public records." State ex rel. Rocker v. Guernsey Cty. Sheriff's Office, 126 Ohio

St.3d 224, 2010-Ohio-3288, 932 N.E.2d 327, ¶ 6.

{ll ii} Veliuiiion tlaitls-anu the civuli lJf appeais liliinu-that the

requested itemized attorney-billing statements are exempt from disclosure based

on the attorney-client privilege. "Exceptions to disclosure under the Public

Records Act, R.C. 149.43, are strictly construed against the public-records

custodian, and the custodian has the burden to establish the applicability of an

4
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exception." State ex rel. Cincinnati Enquirer v. Jones-Kelley, 118 Ohio St.3d 81,

2008-Ohio-1770, 886 N.E.2d 206, paragraph two of the syllabus.

Attorney-Client Privilege

{¶ 12) R.C. 149.43(A)(1)(v) excludes "[r]ecords the release of which is

prohibited by state or federal law" from the definition of "public record" for

purposes of the Public Records Act. "The attorney-client privilege, which covers

records of communications between attorneys and their government clients

pertaining to the attorneys' legal advice, is a state law prohibiting release of

[those] records." State ex rel. Besser v. Ohio State Univ., 87 Ohio St.3d 535, 542,

721 N.E.2d 1044 (2000).

{¶ 13) More specifically, we have held that the narrative portions of

itemized attorney-billing statements containing descriptions of legal services

performed by counsel for a client are protected by the attorney-client privilege.

State ex rel. Dawson v. Bloom-Carroll Local School Dist., 131 Ohio St.3d 10,

2011-Ohio-6009, 959 N.E.2d 524, ¶ 28-29; see also State ex rel. McCaffrey v.

Mahoning Cty. Prosecutor's Office, Ohio St.3d _, 2012-Ohio-4246, 976

N.E.2d 877, ¶ 36.

{¶ 141 Anderson requested itemized attorney-billing statements for

., .,;a , ^^ . .^ i: .. ^.., r^ .^. ,, , c-,,„.ri,.,,,,o. P ll" T,.,.iv .,^asvi v[ces prvviued tv v eiininvn uy .^^umprrauz.ei, 0curiipiiauc^ i a^ v ivvi^, aiiu

Marcie & Butler for January, February, March, and April of 2010. The

Stumphauzer & O'Toole billing statements include the title of the matter being

handled, e.g., the case name or general subject, a narrative description of the legal

services provided, the hours expended, and the amount due. The Marcie & Butler

stateiiicntS liiciude ^i ie dates tlle sei' iceS wer e r elldered, a ilali ativ e deSCr lpEoll vf

the services rendered, the hours and fee rate for the services provided, and the

amount of money billed.

{¶ 15} Under the Public Records Act, insofar as these itemized attorney-

billing statements contain nonexempt information, e.g., the general title of the

5
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matter being handled, the dates the services were performed, and the hours, rate,

and money charged for the services, they should have been disclosed to Anderson.

`.`If a public record contains information that is exempt from the duty to permit

public inspection or to copy the public record, the public office or the person

responsible for the public record shall make available all of the information within

the public record that is not exempt." R.C. 149.43(B)(1).

{¶ 16} The parties submitted the requested attorney-billing statements

under seal for the court of appeals' review. As we have held, the nonexempt

portions of the records submitted under seal in public-records mandamus cases

must be disclosed:

"[W]hen a governmental body asserts that public records are

excepted from disclosure and such assertion is challenged, the

court must make an individualized scrutiny of the records in

question. If the court finds that these records contain excepted

information, this information must be redacted and any remaining

information must be released."

/r..^_L,.,,J:,,1J ,.aa,.a N r.,.f- „v u^ ^.r ..f^^. „ !''1 „01..^.,.1 75 (lh;n Ct Irl 23, ,31 661`I111IJ11Q CI.UUGu.^ .U61[6G G.:v /G lYZUUboi v. ^.c2rc^cwi^w, v..-.v .+....+..

N.E.2d 180 (1996), quoting State ex rel. Natl. Broadcasting Co., Inc. v.

Cleveland, 38 Ohio St.3d 79, 526 N.E.2d 786 (1988), paragraph four of the

syllabus.

{¶ 17} Consequently, in McCaffrey, Ohio St.3d _, 2012-Ohio-4246,

n17c l.r r^1,7 0'7'7 ^ Q 2e 27 l.olrl tl. t the raer^nnr^Pntc in a nnhl;r"-re^nrrlc
7/V IV.li.GU O//, aL II J 3 -J/, Yve itvau &uauv av.^Yva.uvuw r....... .+.^-»..

mandamus case had complied with a records request by providing copies of civil-

case logs that had been redacted to exclude the narrative portions of the logs that

were covered by attorney-client privilege.

6



January Term, 2012

{¶ 18} The city nevertheless posits three separate arguments to support

the court of appeals' conclusion. Vermilion first claims that Anderson waived her

right to the nonexempt portions of the requested attorney-billing statements

because after the court of appeals' judgment, she requested summaries of the

information in attorney bills excluding attorney-client information and the city

satisfied that request. It is true that providing the requested records to a relator

generally renders moot a public-records mandamus claim. See State ex rel.

Striker v. Smith, 129 Ohio St.3d 168, 2011-Ohio-2878, 950 N.E.2d 952, ¶ 22. But

Anderson's postjudgment records request was for records for a different period of

time-June 2010 through May 2012-than the period at issue in this case-

January through April 2010. Therefore, Anderson did not waive her mandamus

claim or appeal by seeking and receiving different records than those at issue in

this case.

{¶ 19} The city next claims that it need not provide copies of the

nonexempt portions of the requested attorney-billing statements because after

redacting the narrative portions that are covered by the attorney-client privilege,

the remainder would be "meaningless." But there is no indication that the city's

subjective belief concerning the value of this information is true. The provision
^.C ]^.C

1U1II1Z1L1U11 Go11G^e111111^'
7^^ L.

L1_ L11VU1S G._-._ x_,GU Ad1Cl 1-CILG U
_.] _

, ^_a_ _11GU^^'GU
L_^..._^ lU1C_ _ 'a_^"__

ALLUII1C01 111pG11l[y

services may have some value to the requester. Nor is there any exception to the

explicit duty in R.C. 149.43(B)(1) for public offices to make available all

information that is not exempt after redacting the information that is exempt.

{¶ 20} Finally, the city contends that the statements were either exempt

110111 U1Jl+losUle U11UGI t11e aLLO111ey-l%11e11t p11V11ege o1 SO 111ex11^11'J'Glb1y 111tewiiled

so as to also be privileged. The court of appeals agreed with that assertion based

on our decision in Dawson, 131 Ohio St.3d 10, 201 1-Ohio-6009, 959 N.E.2d 524,

where we noted that attorney-billing statements withheld by a school district

7
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were "either covered by the attorney-client privilege or so inextricably intertwined

with the privileged materials as to also be exempt from disclosure." Id. at ¶ 29.

{¶ 21} Nevertheless, in the very same paragraph cited by the city and

relied on by the court of appeals, we emphasized that the school district did not

have to provide the noriexempt portions of the statements to the requester in that

case because the district had already provided summaries containing the

nonexempt information:

Therefore, the school district properly responded to Dawson's

request for itemized invoices of law firms providing legal services

to the district in matters involving Dawson and her children by

providing her with summaries of the invoices including the

attorney's name, the fee total, and the general matter involved. No

further access to the detailed narratives contained in the itemized

billing statements was warranted.

Id.

{¶ 22} In essence, the relator in Dawson was not entitled to the
,.^......

ii
.. ,.F^L..,...,. ^,.,] :a .Y: ..aa....,.-..iuc L:11:^ _a_^_^noiiexeirpt pvicivsvi cnc ivyucsccu i^einized aLiuy-uuinig ..̂ La^cuiGULs, becai;lse

she had already been provided that information by the school district in the

summaries. This rendered the relator's claim for that part of the records moot.

Striker, 129 Ohio St.3d 168, 201 1-Ohio-2878, 950 N.E.2d 952, at ¶ 22.

{¶ 23} This is the crucial fact that distinguishes this case from Dawson.
• ,_tl.'«.i^":u1....'ii a:a not prov ide

A.^.^..'.,,._.Y •^.L la.._.._ L_.v viiiv uiu no^ pro`v'iuo r1uucibvii wiiu aiwruaw rccuruS iuaL contaiil tue

nonexempt information from the requested attorney-billing statements for January

2010 through April 2010. Therefore, her claim for these records is not moot, and

she is entitled to that portion of the statements after they have been redacted to

prevent disclosure of the narrative portions that are covered by the attorney-client

8
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privilege. R.C. 149.43(B)(1); Natl. Broadcasting Co., 38 Ohio St.3d 79, 526

N.E.2d 786, at paragraph four of the syllabus. By concluding otherwise, the

court of appeals erred.

{¶ 24} Therefore, the court of appeals erred in denying Anderson's

motion for summary judgment and granting summary judgment in favor of the

city on Anderson's public-records mandamus claim. Anderson established her

entitlement to a writ of mandamus to compel Vermilion to provide her with

copies of the nonexempt portions of the requested itemized attorney-billing

statements.

Statutory Damages and Attorney Fees

{¶ 25} Anderson claims that the court of appeals also erred in denying her

request for statutory damages and attorney fees. In assessing this claim, we

review whether the court of appeals abused its discretion in denying the request.

State ex rel. Patton v. Rhodes, 129 Ohio St.3d 182, 2011-Ohio-3093, 950 N.E.2d

965, ¶ 12.

{¶ 26} The court of appeals did not abuse its discretion in denying

Anderson's request, because a large part of the requested statements are exempt

from disclosure. See State ex rel. Mahajan v. State Med. Bd. of Ohio, 127 Ohio

St.3u 4^7, 20i0-O hioS^i^S, 94v i`vi.2u i2uv, jj v4 (ueiiying reqile^i 1Vr statato;y

damages and attorney fees for reasons including that most of the public-records

claims lacked merit). In addition, a well-informed public office could have

reasonably believed, based on our decision in Dawson, 131 Ohio St.3d 10, 2011-

Ohio-6009, 959 N.E.2d 524, at ¶ 29, that the nonexempt portions of the attorney-

uiiiing stQ.teltents i,Viiid be withheid ^vll d1JclVJure. SGe R.C. i49.43(C)(i) anu

(2); see also State ex rel. Doe v. Smith, 123 Ohio St.3d 44, 2009-Ohio-4149, 914

N.E.2d 159, ¶ 37 and 40.

9
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Conclusion

{¶ 27} Based on the foregoing, the court of appeals erred in granting

summary judgment in favor of the city and denying Anderson's claim for a writ of

mandamus. We reverse that portion of the judgment of the court of appeals and

remand the cause for further proceedings consistent with this opinion. We affirm

the portion of the judgment denying Anderson's request for statutory damages

and attorney fees.

Judgment accordingly.

O'CONNOR, C.J., and PFEIFER, LUNDBERG STRATTON, O'DONNELL,

LANZINGER, CUPP, and McGEE BRowlv, JJ., concur.

Seeley, Savidge, Ebert & Gourash Co., L.P.A., and Andrew D. Bemer, for

appellant.

Weston Hurd, L.L.P., Shawn W. Maestle, and Timothy R. Obringer, for

appellee.
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