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STATEMENT OF INTEREST

The Ohio Association for Justice is Ohio's largest professional association of

attorneys who focus their practices on serving the injured and otherwise disadvantaged.

Our members' clients have been injured in accidents, by medical errors, or are involved

in transactions with parties with greater bargaining power.

Larry and Nicole Moretz fit these latter two categories. Mr. Moretz is a young

man who suffers incontinence and impotence as a result of medical mistakes. He and

Mrs. Moretz are also consumers of health insurance. The only reason that insurance

adjustmentsi have become an issue in this case is that the Moretzes paid for them in

advance. The suggestions that an injured person receives a "windfall," claims "phantom

damages," or otherwise misleads a jury are inaccurate, and offensive.

Health insurance is expensive. Most private insurance is purchased with funds

deducted from employee paychecks, and some degree of matching funds from his or

her employer. It is not unusual for premiums to cost from six to ten thousand dollars per

year, per family. One of the principal selling points of private insurers is their bargaining

power. Every time a private health insurance company holds out its ability to negotiate

payment rates with networks of medical provides, it is selling its bargaining power. This

bargaining power is an integral part of the product purchased, at great expense, by

thrncc with tho fnrccinht tn hi ni it
UI\Ja7V -- U.V -VVwJ- iV 6lawJ1 .-.

Insurance adjustments are an essential benefit of this bargain. "Write offs" are

rarely a matter of charity, but instead are the benefit of the bargain struck between

health insurance companies and their consumers. Nothing purchased is a windfall.

1 Amicus submits that the term "write off" is less descriptive of the discrepancy between the amounts
billed by medical providers, and the amounts paid for their services.



But, what the Appellant and his Amici argue for is a windfall. It is not luck for an

injured person's purchase of insurance to result in an adjustment of the medical bills.

But it is purely accidental whether a tortfeasor injures someone with health insurance, or

without. The positions urged by the Appellant and his Amici, on Proposition of Law No.

IV, would shift the benefit of an injured person's bargain to the tortfeasor.

OAJ advocates not only for the injured and disadvantaged, but also for the health

of the civil justice system. The wake of this Court's decision in Robinson v. Bates has

been rough. While procedural missteps in this case will likely keep this Court from

reaching Proposition No. IV, it is good that this Court is aware of the need for continuing

examination of how the matter of the amounts billed vs. amounts paid plays out at trial.

When the Jaques case was argued in 2010, five Justices of this Court asked explicitly

how the Robinson ruling was to play out at trial. Justice Lundberg-Stratton also raised

concerns in her part concurrence/part dissent in Robinson. Contrary to Amicus

OACTA's assertion that this Court can address the issue in its "infancy," controversies

surrounding the implications of Robinson have been raging in the lower courts.

OAJ's interests here are to give voice to the injured, and to inform this Court of

the larger issues surrounding the evidentiary import of insurance adjustments. It is not

possible to talk about what insurance adjustments mean to reasonable value, yet

enmchnIn1 nnttalk about inei,iranra Once trial ^0w^rtc and ji riec are talking abni it heal
^

th
VVIIV^^ V^f VL 4 VV. VV V

insurance, there is no collateral source rule any more, neither by common law nor by

the present statute. The benefit of the insured person's bargain with his or her health

insurance providers is paid for with plaintiffs' own money. It is a matter of contract. To

pass this benefit over to tortfeasors is both economically inefficient, and morally wrong.
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STATEMENT OF THE CASE AND FACTS

In addition to the Appellees' statements of the case and facts, Amicus adds that

the amounts billed/amount paid issue was the subject of the Appellant's fifth assignment

of error in the Court of Appeals. While this was the first, and initially only, issue

accepted by this Court, Appellant has prioritized its importance to this case behind three

other issues. Moreover, Appellant failed to preserve the issue at trial.

This case concerns three evidentiary issues (Propositions I, 11, and IV) and one

jury instruction issue (Proposition III). Neither the Appellant nor any of his Amici ever

mention the standard of review for any of them. Every one of the matters accepted for

review is committed to the discretion of the trial court. No Amicus supporting the

Appellant has addressed any issue other than Proposition IV, neither in the merit briefs

nor the jurisdictional memoranda.

It is imperative that this Court review the trial transcript for this point: Counsel for

the Appellant never made any argument to the jury about damages. Nor did the

Appellant renew his objection at trial to the trial court's ruling against him on the billed/

paid issue. Further, the jury actually deliberated with un-redacted medical bills and

records, including billing and payment information, in the room with them.

As set forth in detail betow, the posture of this controversy is that the Appellant

did nnt identify the hillei xi nairi igsi e ac nrimarvin the Court of At]Deals, in this Court,
• (.+ .. r , -I - I - -

or even at trial when it was necessary to preserve the issue. Consequently, the

Appellant has no argument to be found in this record that the trial court's ruling on

insurance adjustments kept substantial justice from being done. Simply put, the

insurance adjustment issue cannot support reversal of this case.

3



LAW AND ARGUMENT

This case raises an issue of public and great general interest, wrapped in a

procedural posture that precludes review of it.

1. ALL PROPOSITIONS OF LAW ACCEPTED ARE REVIEWABLE ONLY FOR AN
ABUSE OF DISCRETION.

Propositions of Law I, 11, and IV concern evidentiary rulings:

The admission of evidence is within the discretion of the trial court. The trial
judge is in a significantly better position to analyze whether testimony or
evidence is relevant or irrelevant and the impact of the evidence on the
jury; thus the court's decision will be reversed only upon a showing of an abuse
of discretion. [Emphasis added.]

Banford v. Aldrich Chem. Co., 126 Ohio St. 3d 210, 218, 2010-Ohio-2470, 932 N.E.2d

313, citing State ex rel. Elsass v. Shelby Cty. Bd. of Commrs., 92 Ohio St.3d 529, 533,

2001 -Ohio-1 276, 751 N.E.2d 1032 (2001), and Renfro v. Black, 52 Ohio St.3d 27, 31,

556 N.E.2d 150 (1990). See also Beard v. Meridia Huron Hosp., 106 Ohio St. 3d 237,

238, 2005 Ohio 4787, 834 N.E.2d 323.

Just last week, this Court reaffirmed that "a trial court is in the best position to

make evidentiary rulings and that an appellate court should not substitute its judgment

for that of the trial judge absent an abuse of discretion." Branch v. Cleveland Clinic

Found., - Ohio St. 3d _, Slip Opinion No. 2012-Ohio-5345, at ¶¶ 17-18 (no abuse of

discretion in a medical malpractice trial when the trial judge made "tough" decisions on

three evidentiary issues, emphasis added).

This Court's standard for abuse of discretion is prohibitive of appellate review:

"'Abuse of discretion' implies that the court acted in an unreasonable, arbitrary, or

unconscionable manner. The abuse of discretion must materially prejudice a party

4



in order for the trial court's decision to be reversed." Banford, 126 Ohio St. 3d at

218, citing Krischbaum v. Dillon, 58 Ohio St.3d 58, 66, 567 N.E.2d 129 (1991). See also

State ex rel. Sartini v. Yost, 96 Ohio St.3d 37, 2002-Ohio-3317, 770 N.E.2d 584.

In this case, no evidentiary errors were made. But the second part of the

standard, as enunciated by this Court in Banford, is independently fatal to Appellant's

claims for review. Dr. Muakkassa (deceased) cannot establish that he was materially

prejudiced by any of the evidentiary issues he has brought to this Court.

This Court has been very clear that a reversal is not justified by an evidentiary

error, standing alone. There must also be a demonstrable, prejudicial impact on the

jury's findings:

"Generally, in order to find that substantial justice has been done to an appellant
so as to prevent reversal of a judgment for errors occurring at the trial, the
reviewing court must not only weigh the prejudicial effect of those errors
but also determine that, if those errors had not occurred, the jury or other
trier of the facts would probably have made the same decision."

O'Brien v. Angley, 63 Ohio St. 2d 159, 164-165, 407 N.E.2d 490; 117 Ohio Op.3d 98

(1 980)(on admission of evidence in "learned treatises"), quoting Hallworth V. Republic

Steel Corp., 153 Ohio St. 349, 91 N.E. 2d 690 (1950), and citing Civ. R. 61, R.C.

2309.59, Annotation, 60 A.L.R. 2d 77, Sections 2, 10.

It is not enough to demonstrate a technical error, even if the Appellant could.

The complaining party must show also a prejudicial effect that likely swayed the trier of

fact. "An improper evidentiary ruling constitutes reversible error only when the error

affects the substantial rights of the adverse party or the ruling is inconsistent with

substantial justice." Proctor v. Fry, 5th Dist. No. 07CA70, 2008-Ohio-2169, fr30.

5



Under Banford and O'Brien, where the complaining party cannot show a

difference in the outcome attributable to the claimed error, there can be no reversal.

Absent a showing that the outcome would have been different, substantial justice has

been done. For this Court to issue a ruling in a case where substantial justice has

already been afforded to the complaining party would be equivalent to rendering an

advisory opinion.

The standard of review for an allegedly erroneous jury instruction is also abuse

of discretion, also with the focus on whether the complaining party's substantial rights

were affected:

Our standard of review when it is claimed that improper jury instructions were
given is to consider the jury charge as a whole and determine whether the
charge misled the jury in a manner affecting the complaining party's
substantial rights. ... The discretion of the trial court will not be disturbed on
appeal absent an abuse of discretion. [Emphasis added.]

Columbus Steel Castings Co. V. King Tool Co., 10th Dist. Nos. 11AP-351, 11AP-355,

2011 -Ohio-6826, $15, citing Dublin v. Pewamo Ltd., 194 Ohio App. 3d 57, 2011-

Ohio-1758, fr28, 954 N.E.2d 1225, and Kokitka v. Ford Motor Co., 73 Ohio St.3d 89,

93, 1995-Ohio-84, 652 N.E.2d 671 (1995).

"The discretion of a trial court is one of the keystone principles of our judicial

system." Davis v. Immediate Medical Servs., 80 Ohio St. 3d 10, 21, 1997-Ohio-363; 684

N.E.2d 292 (1997)(J. Lundberg-Stratton, dissenting ) it is aiso wi^ere this Coult's r"eV1eVV

must begin here. Evidentiary issues are not litigated in a vacuum, but in the courtroom,

with the jury nearby. The trial judge is far better situated to judge the impacts, if any, of

her rulings upon the jury. While the point is entirely missed by the Appellant and his

Amici, this case cannot be reversed because substantial justice was done.

6



11. NO ABUSE OF DISCRETION IS FOUND ON THE RECORD AS TO ANY ISSUE
WITHIN ANY PROPOSITION OF LAW.

Appellant cannot prove either of the elements he must prove to merit reversal.

Dr. Muakkassa cannot demonstrate any evidentiary error, or that an erroneous

instruction was given. If he could, he could not demonstrate prejudice, i.e., that he has

not been afforded substantial justice.

A. The Trial Court did not Abuse its Discretion by Allowing the Filing
and Use of a then Five Day Old Transcript.

Appellant's first Proposition of Law is on its face an issue that affects Appellant

individually, but is not a matter of public or great general interest. In sum, the witness

testimony at issue was taken just five days prior to the scheduled trial. No party had

any illusions: this witness was the Plaintiff's expert on standard of care and proximate

cause. Appellant's argument is that the Appellee deserved a dismissal on technical

grounds for the transcript not having been filed before trial. The testimony was taken

five days before trial, and transcribed one business day before it.

Let it not be forgotten that this case is about a man who has lost bladder, bowel,

and sexual function. Appellant's argument is that Dr. Muakkassa was entitled to a

"gotcha" destruction of the Moretzes' rights. Such a ruling would have been so ghastly

a technical disposition of this case as to undermine public confidence in the functioning

,.` ^"„ „ ,:, .. ,.,yatv^ u ^c ^.iv n a« l 11 .

It would have been an abuse of discretion for the trial court not to permit the filing

and use of the transcript. "... [W]e hasten to emphasize -indeed re-emphasize - that it

is a fundamental tenet of judicial review in Ohio that courts should decide cases on the

merits. [cite omitted]. Judicial discretion must be carefully -- and cautiously --

7



exercised before this court will uphold an outright dismissal of a case on purely

procedural grounds." Reichert V. Ingersoll, 18 Ohio St. 3d 220, 222, 480 N.E.2d 802;

18 Ohio B. Rep. 281(1985).

Dr. Muakkassa has argued in the trial court, the Court of Appeals, and now in this

Court that Civ. R. 32(A) must operate like a spring-loaded trap. Appellant never made

any argument that he was prejudiced by the use at trial of a deposition of the Plaintiff's

expert in this malpractice action. "The spirit of the Civil Rules is the resolution of cases

upon their merits, not upon pleading deficiencies. Civ. R. 1(B) requires that the Civil

Rules shall be applied `to effect just results."' Peterson v. Teodosio, 34 Ohio St. 2d 161,

175, 297 N.E.2d 113, 63 Ohio Op. 2d 262 (1973).

Dr. Muakkassa's First Proposition, if adopted, would eviscerate Ohio trial courts'

discretion. It is directly contrary to this Court's frequent admonitions that cases are to

be decided on their merits, not technicalities. This case concerns the right to a day in

court of a married couple. Mr. Moretz has been incontinent and impotent. Appellant's

First Proposition is beyond misguided. It is derogatory of justice on the merits.

B. The Trial Court did not Abuse its Discretion by Allowing the Jury to
Review a Demonstrative Exhibit Taken from a Learned Treatise.

OAJ incorporates by reference the Appellee's argument as to the Second

Proposition of Law. There was never any dispute that the illustration admitted to the

jury was in any way inaccurate. Appellant never proffered an alternative. Dr.

Muakkassa has divested himself of the opportunity to argue any prejudicial impact of

the admission of Exhibit 36--assuming arguendo that the admission was erroneous.

This Proposition of Law provides no basis for reversal.

8



C. Taken as a Whole, the Jury Charge was Proper.

OAJ incorporates by reference the Appellee's argument as to the Third

Proposition of Law. The legal inquiry here is whether the instructions "misled the jury in

a manner affecting the complaining party's substantial rights." Columbus Steel

Castings Co., 2011 -Ohio-6826, f 15. For the reasons already stated by the Appellee,

there was no error in the instructions. Had there been, no reviewing Court could

reasonably conclude that the jury was so misled as to affect Dr. Muakkassa's

substantial rights. The jury charge provides no basis for reversal.

D. The Lower Courts Correctly Recognized Appellant's Burden to
Establish Foundation for Insurance Adjustment Evidence, and to
Present Expert Testimony Sufficient to Render Such Evidence
Intelligible.

There is a dispositive threshold issue as to Proposition IV. Counsel for Dr.

Muakkassa made no argument at trial concerning damages whatsoever. Further,

Appellant did not make any objection during trial on the billed/paid issue. "Ohio law is

clear ... that a ruling on a motion in limine may not be appealed and that objections ...

must be made during the trial to preserve evidentiary rulings for appellate review."

Gable v. Vill. of Gates Mills, 103 Ohio St. 3d 449, 456, 2004-Ohio-5719; 816 N.E.2d

1049.

ANpellant neithPr rn,rPCarverl the record, nor identified damaaes as a jurv issues:
V• VVV•

Parties must decide their issues, incorporate them into their strategy, and be
responsible for the results: "'Parties, through their counsel, are responsible for
shaping the trial through the issues they select for resolution; ... we [may not]
allow an opposing party to bear the loss caused by poor litigation of the trial by
counsel for the party responsible.' "[Emphasis added.]

9



Dardinger v. Anthem Blue Cross & Blue Shield, 98 Ohio St. 3d 77, 97, 2002-Ohio-7113,

781 N.E.2d 121, quoting Turner u. Cent. Local School Dist., 85 Ohio St.3d 95, 99, 1999-

Ohio-207, 706 N.E.2d 1261(1999)(plurality opinion), and Hill v. Urbana, 79 Ohio St.3d

130, 141, 1997-Ohio-400, 679 N.E.2d 1109 (1997)(Moyer, C.J., dissenting).

Appellant has no colorable argument that the trial court's decision on the

amounts billed and paid caused any prejudice, as required under Banford and O'Brien.

If damages were at issue to Appellant, they would have been argued at trial. Second, it

is the Appellant's own error not to have recorded his objection at trial on the judge's

ruling on the Motion in Limine. Appellant is not entitled to shift that loss to the Appellee.

Third, Appellant glosses over the fact that the jury actually had complete billing

information showing insurance adjustments. Appellant has no complaint that substantial

justice was not done on issues he did not raise at trial. This case sits in procedural

posture that cannot present the fourth Proposition of Law as a justiciable issue.

Assuming, arguendo, that this Court should reach the Appellant's fourth

Proposition, this Court will find that the trial Court's ruling was correct, and correctly

affirmed by the Ninth District Court of Appeals.

1. Appellant's Assertion that the Court of Appeals' Decision is
Contrary to Jaques is Wrong.

The Appellant and his Amici insist that the Ninth District's decision is contrary to

this Court's precedent. They argue that Robinson and Jaques have erected a per se

rule that both the amounts charged, and the amounts paid are admissible. Appellants

are misstating this Court's prior holdings.

As stated by this Court in Jaques v Manton, 125 Ohio St.3d 342, 2010-

Ohio-1838, 928 N.E.2d 434:

10



Because R.C. 2315.20 does not prohibit evidence of write-offs, the admissibility

of such evidence is determined under the Rules of Evidence. A plaintiff is
entitled to recover the reasonable value of medical expenses incurred due to the
defendant's conduct. Robinson at P 7, 17, citing Wagner, 9 Ohio St.3d 184, 9

OBR 469, 459 N.E.2d 561. The reasonable value may not be either the
amount billed by medical providers or the amount accepted as full
payment. Id. at P 17. "Instead, the reasonable value of medical services is a
matter for the jury to determine from all relevant evidence." [Emphasis added.]

Jaques, at f 15. Neither the Appellant nor his Amici acknowledge or account for this

holding. At the oral argument in Jaques, Justices Pfeifer, Lanzinger, Cupp, O'Connor,

and Chief Justice Moyer asked questions directly aimed at determining how Robinson

works at trial. This Court determined that certain concerns were "not unfounded," but

not directly at issue in Jaques. Appellant's statements, and those of his Amici, that the

Ninth District's ruling conflicts with Jaques are fantasy. This Court in Jaques

acknowledged evidentiary issues, but deferred deciding them. This is a different case.

Neither Robinson nor Jaques dispensed with the rules of evidence, nor any other

aspect of trial procedure. Instead, the central issue of Robinson v. Bates, 112 Ohio St.

3d 17, 2006-Ohio-6362, 857 N.E. 2d 1310 was what evidence is probative of the

reasonable value of an injured person's medical expenses: "We first consider what

evidence a jury may consider in evaluating the reasonable value of medical expenses."

Id. at f 7 (emphasis added), citing Wagner v. McDaniels, 9 Ohio St.3d 184, 186, 459

N.E.2d 561, 9 Ohio B. Rep. 469 (1984)(holding "proof of the amount paid or the amount

of the bill rendered and of the nature of the services performed constitutes prima facie

evidence of the reasonableness of the charges for medical and hospital services").

In this case, a physician offered opinion testimony that the amounts billed by Mr.

Moretz's treating physicians were reasonable. This is not a matter within the knowledge
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of lay persons, for the reasons well explained by the Ninth District Court of appeals in

this case. The Appellant never offered a contrary expert opinion.

This Court should examine Plaintiff's Exhibit 1, the medicals specials package

that was actually provided to the jury in this case to illustrate the issue. Here is a brief

sampling of the notations in these records wherein one would have to look for

adjustment information:

C/M CONTRACTUAL

PAYMENTS

ADJUSTMENTS

CLAIM NEEDS AD

SUMMACARE ADJUS

SUMMACARE PAYMENT

INS PAYMENT

CASH PAYMENT

W1 W/O SUMMA

PAY/ADJ AMOUNT

Total Insurance Payments/Adjustments

PMT - CS

COPAY CASH

PMT - SU

ADJ - SU

Adjustment ... IAD

SUMMA CARE was billed ... BN

CO-INSURANCE

Each of these terms appears multiple times throughout Mr. Moretz's billing information.

Two things are clear:

• These terms are not self explanatory. Someone competent to explain what

these notations mean would have to provide that explanation to the trier of

fact. Their meaning is beyond the comprehension of lay persons.

• The adiustment information is inextricable from the insurance payment

information.

In neither Robinson nor Jaques was this kind of information on the record.

Nothing here was "written off." The adjustments in this case appear throughout the

records, side by side with insurance payment information. Here Amicus OAJ differs

12



somewhat with the Appellee: there is no one competent to discuss insurance

adjustments, while avoiding the topic of health insurance. It cannot be done. What

these things mean to the "reasonable value" of the services is the central issue of

Robinson. Neither the Appellant nor his many Amici explain--or can explain--how to

connect adjustments to reasonable value, but avoid discussing health insurance.

Under R.C. § 2315.20(A), so long as the insurance is subrogated, it cannot be

disclosed to the jury. Appellant is welcome to explain how one can discuss insurance

adjustments, but not discuss insurance. Neither Appellant nor his Amici have done so.

Amicus OACTA proffers that the adjustments are in the neighborhood of fifty-

eight thousand dollars. That is about 6% of the jury verdict in this case. As stated

above, there is no reason on this record to believe that this issue enflamed the jury's

sensibilities--particularly when Counsel for the Appellant did not preserve the issue, nor

make any argument about damages. Further, OACTA does not describe how it arrived

at that figure by reviewing the documents with adjustment notations stated above. Here

is the intractable problem: how does OACTA's number relate to reasonable value?

There is simply no way to build a bridge from insurance adjustments to the reasonable

value of medical expenses without discussing health insurance.

This Court frequently states that trial courts are best situated to determine

evidel ltlary issues. It addition 1 to the tr iai court in this case, one other Ohio tr iai ^,our t

has grappled with the expert testimony issue, and analyzed it as follows:

In this case, the parties do not dispute that Ohlson complied with the statute and
is therefore entitled to the presumption that the charges are reasonable or that
Peterson is entitled to present evidence challenging the bills' reasonableness. ...
At issue here, is the method by which Peterson may do this. Ohlson asserts that
without expert testimony, Peterson may not submit to the jury an alternative
amount as "reasonable."

13



In Robinson v. Bates, supra, the Ohio supreme court held that both the original
amount charged and the amount accepted as full payment may be considered by
the jury. However, this case is distinguishable from Robinson where the parties
stipulated to both types of bills and the court permitted them to both be
considered. Here, Plaintiff will present uncontroverted testimony that the original
bills were fair and reasonable.

To allow Peterson to present the amount accepted as full payment without
evidence that this amount is reasonable, violates the purpose and spirit of the
collateral source rule. Robinson, supra at *P83-84. The collateral source rule
applies to prevent a defendant-tortfeasor from benefitting from an agreement
between a plaintiff's healthcare provider and insurer.

Ohlson v. Peterson, Summit C.P. No. CV 2006-05-3285 (Apr. 12, 2007).2 Lay persons

are not competent to evaluate this difference without the assistance of an expert on the

reasons why one amount is charged, but a different amount is paid. To put a numerical

discrepancy in front of the jury, with no explanation, then to ask the jury which one is the

"reasonable value" is simply to ask the jury to speculate.

Any jury that does anything better than to speculate would have to conclude that

the difference between the amounts billed and the amounts accepted is the result of the

plaintiff's insurance. Common experience suggests no other options. Either the jury will

work in a blind about why the numbers vary-and therefore have no calculus for

attributing "reasonable value" to them-or the jury will infer that there is lower value

accepted because of the collateral source. The latter outcome will certainly occur

a^ ^oi ,g jury m°cmb°crj`v"v'ith or dinary exper
ien^e lnyith heaµith inv^wrance, It i^ naiye to think

that such jury members will not discuss this explanation for the difference between the

amounts billed and accepted with the rest of the jury.

2 Exhibit A, attached
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The parties in Robinson stipulated what the difference was between the amounts

of the medical expenses as billed, and the amounts accepted in payment. Id., 112 Ohio

St.3d 17 at fr3. That means that this Court could not, in Robinson, consider a record on

which the plaintiff objected to the introduction of the lesser amount on evidentiary

grounds. But Ohio trial courts are confronted with these issues daily. Several have held

that evidence of an insurance adjustment is evidence of an insurance benefit.3

This Court perceived that Robinson did not present a collateral source issue. But

even the Appellant, in the very language of his Proposition of Law, understands that this

is a collateral source issue. Once insurance adjustments to medical bills are

introduced, the damage to the collateral source rule is done. Evidence of an insurance

adjustment is evidence of insurance. Once insurance adjustments come in, R.C. §

2315.20(A) is a dead letter.

It is not a matter of debate whether the Ninth District's ruling in this case conflicts

with Robinson, and Jaques. The Jaques Court wrestled with the question of how this is

to play out at trial, but did not rule on the issue. Appellants' Amicis' repetitive statements

to the contrary do not change this fact. In Jaques, this Court expressly reserved

evidentiary issues for another day. Jaques at f 15. Assuming, arguendo, that the

fourth Proposition of Law (1) was preserved for review, and (2) presents a justiciable

l.^rv..^n ;i-1 n^+
question ,

.•.. +^, +L.`. ' +l^.n+ iJ
t.^tIVI l this case pr e5e1 RJ the i^^ue ti iat tIayucO uiu I wt.

3 See trial court opinions collected as Exhibit B, attached.
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2. The Evidentiary Issues Created by Robinson are Intractable

It comes to this: it is not possible to discuss insurance adjustments without

discussing insurance. Appellee's position is consonant with evidentiary rules and other

trial procedure. Appellants and their Amici have no rebuttal.

a. Foundation

Several Amici have argued that the evidentiary presumption afforded by R.C. §

2317.421 cuts both ways. The argument is that so long as an itemization is turned over

at least five days prior to trial, both parties should get the benefit of a presumption that

the information in the records is probative of the reasonable value of the expenses.

One problem with this reasoning is that if everyone has a presumption, then no

one has a presumption.

There is a fundamental difference between a plaintiff's itemization, and any

itemization derived from billing notations like those iterated above. There is exactly one

number on any given medical bill that ties the value of the service to the service itself.

That number is the amount billed. The source of that number is known; it is the

physician. The foundation of that number is clear; it is the physician's own valuation of

her services. The amount billed is the product of a doctor's, or other provider's

experience as to what is reasonable value. It is also the product of her informed

perspective as tt-le actuai provider of the service.

As shown above, the other notations in a typical specials package do not explain

themselves. They do not connect themselves to any particular alternative theory of

"reasonable value." Any attempt to explain the simple fact that there is a difference at

all would require discussion of insurance, in violation of Ohio's collateral source statute.
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The amount billed is understandable. The amount paid is not, without a discussion of

the plaintiff's health insurance. This discussion turns a two day trial into a four day trial.

Appellant and his Amici imagine a parade of horribles, where doctors will be

required to testify on reasonable value, contrary to R.C. § 2317.421. First, the statute

applies to the numbers written by the physicians, for the reasons stated above. The

alternative numbers are not written by the providers, but are instead the product of the

deal struck between the health insurer and the provider network. The statute eliminates

foundation concerns on the amounts billed because the foundation is contained within

the doctors' own valuation. Rebuttal evidence is based on an entirely different

foundation, and is therefore outside the ambit of R.C. § 2317.421.

Second, R.C. § 2317.421 dispenses with the need to gather testimony only on

the authenticity of the bills. It is silent as to the necessity of the charges, an issue

that must be worked through in every single injury trial. Indeed, where the defense is

that a plaintiff's injury was caused by something other than the alleged tort, the

proximate cause of the injures is often the central issue of the trial. This means that

every single provider who wrote a bill is an essential witness as to the necessity of the

medical services. Amici paint a picture of legions of medical providers being forced to

render opinions on reasonable value. But every single one of those same providers is

already on tfle wlLnesS list every Llllle a defelldallt dlsputes prox1111aLe cause.

Defendants are not required to stipulate as to proximate cause, and plaintiffs cannot be

coerced to concede on reasonable value. Indeed, where, as here, a plaintiff's own

dollars have purchased the billed v. paid controversy, to pass that benefit to the

tortfeasor is an outrage.
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b. Rule 403 Undue Prejudice

Several Ohio trial courts have ruled that Robinson evidence is more prejudicial

than probative on the issue of reasonable value. Amicus OACTA's contention that this

issue is in its "infancy" is a falsification. Attached are several trial court opinions dating

from both before and after Jaques.4 It is undeniable that Robinson and Jaques have

caused widespread complication and confusion in the lower courts. These decisions

meet the three part test erected by this Court for overruling precedent, stated in

Westfield v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d 1256, paragraph

one of the syllabus.

One of Appellants' Amici observes that the Supreme Court of Indiana has taken

Indiana's courts down the same path by following Robinson. The Supreme Court of

Illinois has thoroughly considered these issues, and declined to follow Robinson:

Other courts have held that defendants may not introduce the
third party to assist the jury in determining reasonable value
Leitinger, the Supreme Court of Wisconsin found that allowi
introduce this evidence would undermine the collateral source

amount paid by a
. For instance, in
ng defendants to
rule: "If evidence

of the collateral source payments were admissible, even for consideration of the
reasonable value of the meUicai treatment rendered, a plaintiff's recovery of
medical expenses would be affected by the amount actually paid by a collateral
source for medical services." [cite omitted.] The court further considered the
defendant's argument that it should be allowed to introduce the amount of the
paid bill if it did not divulge the source of the payments. The court disagreed:
"Although claiming that the evidence assists the fact-finder in determining the
reasonable value of the medical treatment and does not limit or reduce the
aamages, [ihe defendant], in essence, is seeking to ao indirectiy what it
cannot do directly, that is, it is seeking to limit [the plaintiff's] award for
expenses for medical treatment by introducing evidence that payment was made
by a collateral source." [cite omitted.] Moreover, the court shared the concern
expressed by the South Carolina Supreme Court..., that this unexplained
evidence would confuse the jury, and any attempt by plaintiff to explain the
compromised payment would lead to the existence of a collateral source.
[cite omitted] See also Papke, 738 N.W.2d at 536 ("when establishing the

4 Appendix C, attached.

18



reasonable value of medical services, defendants in South Dakota are currently
prohibited from introducing evidence that a plaintiff's award should be reduced
because of a benefit received wholly independent of the defendants"); Radvany
v. Davis, 262 Va. 308, 310, 551 S.E.2d 347, 348 (2001) (amounts paid by
insurance carrier not admissible on question of reasonable value of medical
services); Bynum, 106 Haw. at 94, 101 P.3d at 1162; Goble v. Frohman, 848 So.
2d 406, 410 (Fla. App. 2003) ("To challenge the reasonableness or necessity of
the medical bills, [the defendant] could have introduced evidence on the value of
or need for the medical treatment. As stated in Gormley [v. GTE Products Corp.,
587 So. 2d 455, 457 (Fla. 1991)] 'there generally will be other evidence having
more probative value and involving less likelihood of prejudice than the victim's
receipt of insurance-type benefits"). Chief Justice McMorrow expressed a similar
concern in her dissent in Arthur, arguing that allowing the defense to bring out
that the full billed amount had not been paid would compromise the protections of
the collateral source rule and that "[a]llowing evidence of both the billed and
discounted amounts compromises the collateral source rule, confuses the jury,
and potentially prejudices both parties in the case." Arthur, 216 III. 2d at 98
(McMorrow, C.J., dissenting).

We agree with the latter cases. In Arthur, this court made clear that the collateral
source rule "operates to prevent the jury from learning anything about collateral
income" (emphasis added) and that the evidentiary component prevents
"defendants from introducing evidence that a plaintiff's losses have been
compensated for, even in part, by insurance." Arthur, 216 III. 2d at 79, 80. Thus,
defendants are free to cross-examine any witnesses that a plaintiff might call to
establish reasonableness, and the defense is also free to call its own witnesses
to testify that the billed amounts do not reflect the reasonable value of the
services. Defendants may not, however, introduce evidence that the plaintiff's
bills were settled for a lesser amount because to do so would undermine the
coriateral soi.irce r i,iie. [EmNhasis added.]

Wills v. Foster, 229 III. 2d 393, 417-418 (III. 2008). When Robinson evidence is allowed,

the jury has no rational mechanism by which to evaluate the "reasonable value" of

medical care. Between the options presented (amount charged, or amount accepted), in

the absence of some explanation for the difference between the two, jurors could only

guess. The difference between what medical providers bill and what they accept, may

be relevant to the question of reasonable value. But there is no way to invite the jury to

make a reasonable choice between these alternatives without an expert explanation of

where the numbers come from.
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Colorado courts have declined to follow Robinson after consideration of

Robinson's implications:

Some courts have concluded that the common law collateral source rule does
not apply to written-off expenses because the rule "excludes only 'evidence of
benefits paid by a collateral source."' Robinson v. Bates, 112 Ohio St. 3d 17,
2006 Ohio 6362, 857 N.E. 2d 1195, 1200 (Ohio 2006) (quoting Wentling v. Med.
Anesthesia Servs., PA., 237 Kan. 503, 701 R2d 939 (1985)); see also Moorhead
v. Crozer Chester Med. Ctr., 564 Pa. 156, 765 A.2d 786, 791 (Pa. 2001) ("The
collateral source rule does not apply to the illusory 'charge' [of written-off
amount] since that amount was not paid by any collateral source. ").

However, our supreme court has explained that the common law Colorado
collateral source rule excludes from consideration "compensation or indemnity
received by an injured party from a collateral source." ... "[I]t is clear that a
payment is more than the act of remitting money. In this case, the contractual
discount constitutes a 'payment made' on [the plaintiff's] behalf because
remittance of the discounted amount discharged [the plaintiff's] obligation to his
medical providers for treatment."), approved, 901 So. 2d 830 (Fla. 2005).

Additionally, in Colorado

a benefit that is directed to the injured party should not be shifted so as to
become a windfall for the tortfeasor. If the plaintiff was himself responsible
for the benefit, as by maintaining his own insurance or by making
advantageous employment arrangements, the law allows him to keep it for
himself. If the benefit was a gift to the plaintiff from a third party or established
for him by law, he should not be deprived of the advantage that it confers.

Crossgrove v. Wal-Mart Stores, Inc., 280 P.3d 29, 33 (Colo. Ct. App. 2010), quoting

Restatement (Second) of Torts § 920A cmt. b (1979), affirmed by Wal-Man` Stores, Inc.

v. Crossgrove, 2012 CO 31, 276 P.3d 562, !r1 (Colo. 2012). See also Rhetoric, Reality,

and the Wrongful Abrogation of the Collateral Source Rule in Personal Injury Cases, 31

Rev. Litig. 99 (clarifying "windfall")

The Robinson and Jaques approach is supported by neither workability nor

equity. The experiment of trying to discuss insurance adjustments without discussing

insurance fails every time it is tried. Once a jury hears that there is a difference
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between what is billed, and what is paid, they rightly infer health insurance. The effect

is to hand the benefit of the injured person's bargain to the tortfeasor.

3. Jaques and Robinson are Inconsistent with Subsequent
Precedent.

Last year, this Court pronounced judgment in King v. ProMedica Health Sys.,

129 Ohio St. 3d 596, 2011-Ohio-4200, 955 N.E.2d 348. This Court held:

Therefore, we hold that R.C. 1751.60(A) applies only when a provider seeks
payment from a health-insuring corporation's insured with which the provider
has entered into a contract. [Emphasis added.]

Id. at 599 (rejecting the position that health providers are barred from seeking payment

from additional sources, other than the insured). Several of the Amici for the Appellant

have made the point that R.C. § 1751.60(A) implies that when a plaintiff's insurance

pays some of her medical expenses, the plaintiff is no longer liable for the balance.

Similarly, at page 8 of the hospital associations' brief, these Amici state,

"Because neither the plaintiff nor anyone else has to pay the amount written off a

medical bill, a plaintiff suffers no actual or direct pecuniary loss of this

amount." (Emphasis added.)

Counsel for several of these same Amici, in King, sang a different tune:

The Ohio Hospital Association ("OHA"), Ohio State Medical Association
("OSMA"), Ohio Osteopathic Association ("OOA"), and Ohio Association of
Health Plans ("OAHP") (collectively "Amici") urge the Court to reverse the
decision ... which precludes Ohio's health care providers' from seeking payment
for health care services from all available insurers when a patient has
multiple insurers .. . . If such decision is allowed to stand, Ohio's health care
providers no longer will be able to do what they have historically done
under Ohio law-obtain reimbursement for medical services from all
potentially liable payors. [Emphasis added.]

Brief of hospital Amici in King, p. 1.
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Amici are missing how King affects Robinson. Robinson speaks of the

"amounts accepted as full payment." Id., at Syllabus 1. This phrase recurs seven

times throughout the Robinson opinion. This Court just said, in King, that providers are

free to pursue full payment from multiple insurers. Thus, the fact that one insurer paid

one amount says nothing about what the provider accepted as "full payment."

The Hospital Amici made it very clear in King that they need the opportunity to

pursue all potential sources of payment, and that this is what they have done

historically. This Court decided King in a manner that accommodates those concerns.

Now for whatever reason, these same Amici say that "no one else" is going to pay the

balance created by an insurance adjustment. That is untrue, and directly contrary to

the position taken by these same Amici for other purposes.

After King, there is no doubt that payment by one source of health insurance

does not equal the "amount accepted as full payment." That was the issue in King.

For every other case involving injuries, the "amount accepted" is now subject to billing

to as many insurance companies as the providers can find. The Amici themselves

have established that they do not secure payment from one source of insurance, then

stop. In this case, the Appellees' billing records indicate payment by one or more

private health insurer. They do not state the "amounts accepted as full payment." In

the absence of some statement by the providers that they accepted the amounts

shown as payment in full, there is no evidence on this record, or any other, that fits

within Robinson's terms. If King has not superseded Robinson, King has lain bare what

is required of a defendant in a civil case to establish the amounts accepted as full

payment.
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CONCLUSION

Appellant and his Amici have had to reach past numerous procedural omissions

to get to the Court of Appeals' holding on reasonable value evidence. Appellant did

not preserve the issue. Even if he had, he has no argument that the billed v. paid issue

influenced the outcome of this case, when he presented no argument on damages to

the jury. This Court has enunciated the abuse of discretion standard for very good

reasons. The fact that neither the Appellant nor his Amici ever acknowledge the

standard of review betrays the central procedural fact of this case: Proposition of Law

No. IV is not properly presented for this Court's review.

Ohio's consumers of health insurance may have to wait for another day to

redress the inequities and uncertainties created by this Court's decision in Robinson.

Respectfully, the notion that insurance adjustments are not subject to the collateral

source rule is now well tested, with disastrous results. Appellant and his Amici are

fighting hard to keep their windfall. The term "write off" tends to trivialize the issue. No

injured person seeks illusory or "phantom" damages. They seek only to keep the

benefit of their bargain, earned through their own purchase dollars.

Appellant wants to keep the benefit of the Moretz's bargain for himself. The

collateral source rule has disallowed this in the American system for over a hundred

years. it is not possible to speak of amounts billed and amounts accepted, then try to

make any connection to "reasonable value" without discussing where these numbers

come from. They come from health insurance. Asking a jury to consider the amount

billed, and the amount accepted in full payment, but not the amount paid is like asking

them to consider the number ten minus the number four, but not the number six.
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There is no abuse of discretion on any issue presented by any of the Appellants'

Propositions of Law. Assuming this Court reaches the issue, Proposition of Law IV

provides no basis for reversal. This Court should AFFIRM the decision of the Ninth

District Court of Appeals in this case.
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APPENDIX

A: Ohison v. Peterson, Summit C.P. No. CV 2006-05-3285 (Apr. 12, 2007)

B: Cases finding that Evidence of an Insurance Adjustment is Evidence of a
Benefit:

Lococo v. Loprich, Cuyahoga C. P., Case No. CV-07-629522 (9/26/08)

Kuchta v. Merchant, Cuyahoga C.P. Case No. CV-07-637839 (10/9/08)

Welsh v. Sudbury, Cuyahoga C.P. Case No. CV-08-657562 (11/19/08)

Kissling v. Ohler, Cuyahoga C.P. Case No. CV-08-653636 (11/19/08)

Verhoff v. Diller, Allen C.P. Case No. CV2007-1278 (3/24/08)

Herron v. Anderson, Summit C.P. No. CV 2007-04-2600 (3/18/08)

Garey v. Erie Ins. Co., Montgomery C.P. Case No. 2008-CV-2966 (7/15/09)

Masaveg-Barry v.Stewarf, Summit C.P. No. CV 2007 08 5997 (5/8/08)

C: Cases Barring Robinson Evidence on Other Evidentiary Grounds

Jenkins v. Disabato, Stark C. P. No. 2011 CV 727 (12/21 /11)

Gamble v. Ruby, Franklin C.P. No. 08CVC-08-12380 (1/29/10)

Lopez v. Morris, Lucas C.P. No. CR0201 1 01 936 (8/21/12)

Yeoman v. Clark, Cuyahoga C.P. No. CV-1 1-751 485 (2/29/12)

King v. Cooper, Lake C.P. No. 10 CV 01132 (2/14/12)

I7imitrnff ►i (^rishcn ►ni, Franklin C.P. Case No. 07C'VA-n1-1 n3 (1/5/09)

Rivera v. Urbansky, Lorain C.P. Case No. 08CV154436 (8/26/08)

Goney v. Hill, Lucas C.P. Case No. Cl 06-5002 5/7/08 (5/7/08)
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Order Grantini! Plaintiff's
Motion in Limine

This matter is before the Court upon Plaintiff, John D. Ohlson's Motion in Limine to

from trial evidence of the amount accepted by his medical providers as payment for

is medical expenses. Defendants opposed.

This case arises out of a motor vehicle collision between Plaintiff, John D. Ohlson

in) and Defendants Charles P. Goldmann and M. Bjom Peterson Transportation, Inc.

;on). Ohison was injured in the collision and sought medical treatment including office

diagnostic tests and physical therapy. Ohlson seeks to introduce the amounts charged

these medical services to establish the reasonable and necessary expenses arising from his

jury. In addition, Ohlson's treating physician testified that the medical treatment rendered

necessary and that the amounts charged were fair and reasonable for the services

Peterson seeks to introduce Ohlson's medical bills with the amount accepted as full

in order to establish that this is the reasonable and necessary expense arising from

's injury. Peterson does not intend to introduce medical expert testimony to support

is proposition.
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In personal injury cases, the injured party is entitled to recover necessary and

onable expenses arising from the injury. Robinson v. Bates (2006), 112 Ohio St. 3d 17,

Ohio 6362, citing Wagner v. McDaniels (1984), 19 Ohio St. 3d 184. "Proof of the

paid or the amount of the bill rendered and of the nature of the services performed

prima facie evidence of the necessity and reasonableness of the charges. .."

Wagner, supra at paragraph one of the syllabus. R.C. 2317.421 provides that:

[i]n an action for damages arising from personal injury or wrongful death, a
written bill or statement, or any relevant portion thereof, itemized by date, type
of service rendered, and charge, shall, if otherwise admissible, be prima-facie
evidence of the reasonableness of any charges and fees stated therein ***.

In this case, the parties do not dispute that Ohlson complied with the statute and is

entitled to the presumption that the charges are reasonable or that Peterson is

to present evidence challenging the bills' reasonableness. Wood v. Elzoheary (1983),

I11 Ohio App. 3d 27, 28. At issue here, is the method by which Peterson may do this. Ohlson

that without expert testimony, Peterson may not submit to the jury an alternative

as "reasonable."

In Robinson v. Bates, supra, the Ohio Supreme Court held that both the original amount

•ged and the amount accepted as full payment may be considered by the jury. However,

case is distinguishable from Robinson where the parties stipulated to both types of bills

the court permitted them to both be considered. Here, Plaintiff will present

tne^*imnnv that tlha AYtO°tnat b111Q were fa,r and reasonable.
4V ^1111V11J V +t,aaaN+

To allow Peterson to present the amount accepted as full payment without evidence that

amount is reasonable, violates the purpose and spirit of the collateral source rule.

, supra at *P83-84. The collateral source rule applies to prevent a defendant-

from benefiting from an agreement between a plaintiff's healthcare provider and

. See, Gustin v. Cheney (march 2, 2006), 4th Dist. Case No. 05CA7, 2006 Ohio 1049.



This Court holds that without additional information as to the fairness or reasonableness

'the third party payer amounts, the bills are not admissible when the Plaintiff has evidence

at only the original bills are fair and reasonable. This case is distinguishable from cases in

hich the parties rely only on stipulated bills pursuant to R. C. 2317.42 i.

Upon consideration the Court finds said motion well taken. Therefore, Plaintiff, John

D. Ohlson's Motion in Limine is GRANTED.

IT IS SO ORDERED.

JUDGE ELINORE MARSH STORMER

cc: Attorney Joy Malek Oldfield; Attorney Michael Schmeltzer
Attorney Eric Stutz
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jury to deduce the amotxnt of benefits paid ^- would violate both the letter and the intent of R.C. §

2315.2fl.

rCQnclusion

Plaintiff's nnntia-a in lizn.ine is gcanted. Defendsptt is proWbited from introducing e-vidence

^ of any amount payable as a boneft to tho pltintig.

pefeadant's oross-matiau in limine is denied.

IT IS SO ORDEItM.
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I.N TI-lE COURT OF COMMON PLEAS
Ci1YAHtJGA COtINTY, 01110

SCOTT A. KUCHTA
Plaintiff

BRIAN L. MERCUA^IT, ET A.L.
Defericfant

Case No:. CV-07-637839

]udge; JUDITH KILSANE-KOCH

JOURNAL ENTtY

P1 SCOTT A. KUCHTA MU'l'ION IN LIMfNE EXCl.-[JDLNG COLI.A`IF-ItAi.. SfJUItCI: INFORMATION, FILE D
(I7116l2I}08, IS

GRANTED.

THIS CAUSE CAhIE ON FOR CONSIDERATION UPON'I'itE PLAINTIFF'S MOTION IN [.IIVtINF: EXCLUDING
COLLATERAL SOURCE INFObtMA'I'lON. PLAiIt1T1I-T ARGUES THATTIP3 COLi.ATP.RAI.. SOURCE RULE AND THE
NEWLY ENACI'ED R.C. 2315.20 t3AR'I'a- INTI2ODUCTIQN OF ANY EVIDENCE REGARDING HE-AE TH INSURA.NCP
t31:Nr:FI"FS RECEIVED BY THE PLAINTIFF AS A RESULT OF TI•IE ACCIDENT, INCLUDING TI-iH AMOUNTS OF ANY

Wlti'I'E-OFFS OR AD.1US'T`tviENTS.

DEFENDANT ARGUES THAT WRITE-E)FrS S1-IOU1.D COME, IN HECAI.ISE THb SU1'REW:?~ COURT IIEI.D'I"H?.T WRITI:-

f.)1'FS ARE NOT A IiENEF7T IN ROBINSON V. BATES (2006),112 OHIO ST. 31) 17, ANl7 TkiERI? IS NO LANGUAGE IN R.C.

2315.20 TRA'I' II?HNl'IFIES WRITE-OPYS AS BENEFITS.

Al,"MR Ct}NSI.DERING `I'HC ARGUMENTS COU^t ^N N^ U'O V^I.fJFIt CH, (S pTEMB ^ItEL^
RELEVANT

^.P.26,
COURT ADO]'TS'i'Ii:E REASONING OFE^
NO. 07-629522, WHICH FUT}N£3'I'4iA'T A WRI'!'E--OFF IS "T'ViD^^AIN9'tk`E'S MO^IIOI^ LIMINE ^^CCL [a , rIT AND
'I'HUS IS C(aVEI^EC^ BY R.G. 2315.20. FOR TI-IT"r.SE REASONS,
COLI.ATF..[tAI, SOURCE INFORMATION IS GRANTED. DEP-ENDANTS ARE HEIIEBY EXCLUDED FROM PRESENTING

ANY EVfDENCE REGARDIN G HRAT,TIi INSURANCE BENEFITS RECEIVFD BY `1'I-lE PLAINTIFF AS A I2ESUI:1' OF TCM

ACCIDENT A'1' ISSUE, TNC:L11DiNG 'I"HE AMOUNTS OF CCNTRACTUAI. WR1'I'P-0FPS OR AD7US71:N1'S.

^^^3udge Sigr^atrrre I f)/Ogl2

EXHIBIT

10/07/2008 K.kCE[\rED FOR Fll.lNG
1010912008 1535:53

liy: C•LTMI'
GLRlsI.D E. FUI?RS9'. C1.IsCL1C

b
^
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1N "rHr COURT OF COMMON PLFAS
CUYAH(QGA. Cflu-N'Ty, (}HIo

THERESA A. WELSH
PIaintiff

EILEEN M, SUDBURY
Defendant

Case No: C:V-08-657562

Judge: EII,T:T?N `S` GAI,I.AGI IER

JOURNALENTRX

P1 T"HIwRI~S.r1. A's3f1~;1..5H MOTION FOR PROTECI'IVE ORDER ANCr MOTIi3N IN I,IMINE NIt:1IOLAS J SCHE?PiS 004.1423,

FILED l 1!(J5{2Q(>8, IS GItAN'I'ED.
THIS C'AIJSI3 IS F3FFORE "I'M^ COUR'I' ON I'I.,AENTIFFS MOTION I+`(}R I7I2C7'1ECTI'VE ORDER AND MC?'I"ION IN 1..IMINE

12E.tàARDIN.C', COLLATERAL BENEFITS. PLAINTIFF MOVES FOR AN ORDER PROHIBITING THJ~ DEFIiNDAN'I' FROM
SEEKING DISCOVRRY AND MENTIC?NING OR IN1'RC}I:}UC`.ING F:VIllENCR RECiAI2.I3ING HEALTH INSURANCE,
WO;RKERS' COM['T'NSATIC}N, ANIOR ANY OT'RER COLLATERAL SOURCE BENt:FITS PURSUA.NT T(} R.C. 23I5.20.
DEFENDANTS CLAIM DISCOVERY SHOULD BE AT..LOWFD AND RVIDENCk? OF SAII? 33ENErITS BE ADMiTTED AT

TRIAL,
IF TI•IIr COURT VJF-RE TO ALLOW EVIDENCE f3F'IIIE, PA1tMEN'r ACCEPTED AS FULL AND 1''INAt.

PA'Y2,i N'TS, THE .rt.TRY WOULD SIMPLY BE AEiLE TO SUBTRACT Tl-IG WR.ITE-UI^T A.MOI:JI`t'T FRQM 'i'HI3 E7RIGINAI,
A.MOUNI' C?I;' THSs' JvIF;DICAL BILLS AND DE-'1'1JItMINE `I'M-'13ENEFI'i' RECE-IVF.i. AS R.C. 231.5.20 WAS IN PFFECT AT
'!'HE'I'ITv1[; t)FT'FIE ACCIDENT ROBINSON V. 13ATRS. 112 OHIO ST.3D 17 {2006) IS INAI'I'LICAi3l.,E'J'C3 THR FACTS OE
T't tiS t;ASH. TUE C(?IJRT FINDS THE f'LAINTIRk'S pOSITION TO BE PI~RS17A.SI't?E AND GRANTS }•I.ER MOTION IN
LIMINE AND MOTION F'O12 PROTECTIVE OR7?EEt.

^ ..^

Judgc Sigrlature 11l1912008

! 1 f I 712f)of3
R[.CI3rYE13 FOR 19LINU

1111912008 1 t }:23 :52
t3y: CLTMI'

CiL•:RAi.I) F. r llERS't'. CLERK

EXHIBIT

Pa.ge I of I
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ZN'1'IEIE COURT OF COMMON PLEAS
CIJYAIiOGA COUNTY, oIiiO

IVY KISSLING
Plaintiff

JESSICA OHLER El' AL
Defendant

C'.ase No: Ct/-05-653636

Judge: EILEHN T GALLAGHER

Jl7U IiNAL EN`rR^.'

PI IVY KISSLING MOTION IN I..IMINR REGARDING COLLATERAL SENEI'ITS. T€fOMAS J SlitsRl•IAN 006960 I, FILED

10/03/2008, IS GRl^.ANI'RD.
TFIXS CAUSI; IS BEFCQRE, TI-1€3 C0[JRT ON PLAINTIFF'S MOTION IN LIMINi; REGARDING C©LLATEI2AL BENEFITS.
PLAINTIFF MOVES FC3It AN C?R3?ER PR(?BIBITINtt 77-iE DEF'FNDANT FRtJ?v€ MENTIQrNING OR INTRODUCING
G'VIDE-N(:E OF AN'9! AMOUNTS PAID BY 1'LAINTIFF'S IIEALTI-I INSURER AND TI=fE AMOUNTS S^^'RITT€:N OFF BY I'iEIt
HEAI:I'H CA.RR PROVIDER P€.IR,.SUANT TO R.C. 23I5.20. DEFI':NDANT'S MCIVES FOR AN (?RDfiR DECLARING'€`HAT
DEFENDANT MAY INTRODUCE IN'I'O EVIDENCE THE AMOUgI' PLAINTIFF'S 1-[EAI,.TI ICARF PRUVII7ERS ACCEPTED
AS FULL PAYWNT, AN AM(3UA'T THAT IS LESS TI-IAN THE AMUUN'1' ORIGINALLY I3ILLFT3.

IF THE CUURT WFRF TO ALLOW THE AMt)UNT ACCEPTED AS I:ULI. I'AYMIMNT INTO FVIDRNCF,11IE JURY
GVQULI.? SIMPLY BE AaLt: T4 5L'T3TRACT THE WRITE?•-0FF AMOUNT TR.UM `I'HT MEDIt.A.L BILI.S AND DE?TP:RMINE

'IY-tki I3ENEFIT RECEI'VE. AS R.C. 2315.20 WAS IN RFTEL.T ATTHF TIME t3F TII.F ACCIDENT IL(}BINSUN V. BATES, 112
()HIt7 S'I'.3I:J 17 (2006) IS INAPPLICABLE. THE CdURT FINDS THE PI.A1N'1'Ihk'S POSITION T01:3F. I'ERSUASIVE AND

Gl2.AN'1"S HER MOTION IN LIMINF'.

D €,€ESSICA C3H.LER MOTION IN I.TMINF AND OPPOSITION BRIEF'I'n PLAINTTIFF'S MOTION IN LIMINF, 3OSLP14 12 'I'IRA

0009523, FILED I0/30/2008, IS I)ETfIFD.
D I.II::SSif`A CdH.I.ER MU'I'ION IN LIMINE AND C?l'I'OSITIC7N I3I2IEF TO P1'I.Ii,"r. MOTION IN LIMINE JC?SI;PI I R TIRA

0008523, FILED I0/3(3/200E3, lS DENIED.

Judge Sign7ture 1 i119/2Q{)8

1 1 /17/24US
RECEIVkA FOR FILING

t f/l9l2p()R 1t};23_34

T9y: CLTMP
GERALD E. FUERST. CLERK

EXHIBIT
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Page ] of I



. %4._. '

2003 MAR 24 $, 39

;

IN THE COURT OF C(JMf+41d"'Pi_'6A510P ALLEN COUNTY, OHIO

ELOISE M. VERHOFF,
*

Plaintiff[s]

-V'- .

HOPE E. f,?II.l.ER,

Defendant[s]

^

*

^

CASE NO. CV2007 1278

JUDGMENT ENTRY
MOTION IN LIMINE

** ** * * ** * * * * * * *^* 4,

This matter corrte5 ori for consideration of the plaintiff's motion in

limine, filed on March 18, 2009 and the cieferidant`s memcrrandurn in

oppcasition, filed on March 24, 2009. On March 24, 2069, before the jury

trial comrnenceci, the Court allowed the parties an oral hearing on the issue

presented by the motion, which Is: whether evidence of the "written-ofP"

amount of the medical bills, or the difference between the amount billed and

the amount accepted as full payment by the providers, should be permitted.

P4airitiff argues that R.C. 2315.20 bars such evidence. Defendant argues

that such evidence is not barred.

The collateral-source ruit-, identified in Pryor v. Webber (1970), 23

Ohio St.2d 104, 2,63 N.E.2d 235, is an exception to the general rule that, in

a tort action, the measure of damages is that which wilf compensate and

make the plaintiff whole. Robinson v. Ba::es, 112 Ohio St.3d 17, 2006 -Qhio-

6362., att 11, citing Pryor, at 107, 263 N.E.2d 235. "Under the coi#ateral-

1



source rule, the plaintif€'s receipt of beneflts from sources othei- than the

wrongdoer is deemed irreievarit and immaterial on the issue of damages."

Id., citing- Pryor, at 109, 263 N.E.?d 235. The purpose of the collateral-

source rule is to prevent juries from learning about a plairitiffi's receipt of

her3efits from a source unrelated to the tortfeasor so that a tortfeasor is not

given an advantage from third-party payments to plaintiffs. Id. "The

collateral source rule is an exception to the general rule of compensatory

damages in a tort action, and evidcnce of behehts from collateral sources is

riot admissible tQ dirninisf► the damages for which a tortfeasar must pay for

his negligent act," State ex ret. Stacy v. I3afavia Laca! Sehovl Dist. Bd. of

Ecln,, 105 Ohio 5t. 3d 476, 2005-(Jhics-2974, 829 N.E.2d 298, at ^ 38,

quoting Pryor, 23 Ohio St.2d 104, 52 0.0.2d 395, 263 N.E.2d 235, at

paragraph two of the syliabu.s.

Effective April 7, 7-005, the General Assembly passed H.C. 2315.20 ,

entitled "Irrtraduction of evidence of Goliateral benefits in tart actians."

Arn.Sub. S.B. No. 80 (2005). Since the injury in the instant case occurred

on September 24, 2007, the statute applles. This statute allows the

defendant in any.tort action to irrtr4duce "evidence of any amaunfi payable

as a benefit to the plaintiff as a result of the damages that result from an

injury (Emphasis added.) The Ohio Supreme Court in fZobinsorr,

supra, said that in light of the legislative history under K.C. 2315.20, it Is

clear that the General Assembly intended to limit the collateral-source rule in

Ohio. Roia+nson, at'$14. The purpose crf this skatute was to set forth Ohio's

2



statement of law on the collateral-source rule. This provision is subject to

exceptions.

R.C. 2315.20 states:

"(A) In any tort action, the defendant may introduce evidence
of any amount payable as a ben6fit to the plaintiff as a result
of the damages that result frorn-an injury, death, or loss to
person or property that is the subject of the claim upon which
the action is based, except if the source of collateral benefits
has a mandatory self-effectuating federal right of subrogation,
a contractual right of subrogation, or a statutory right of
subrogation or if the source pays the plaintiff a benefit that is
in the form of a life insurance payment or a disability
payment. Hr?wever, evidence of the life insurance payment or
disability payment may be introduced if the plaintiff's
employer• paid for the life insurance or disability policy, and
the employer is a defendant in the tort action.

",(B) If the defendant elecis to introduce evidence described in
division (A) of this section,_ the plaintiff may introduce
evidence of any amount that the p{airitiff has paid or
contributed to secure the plaintiffs right to receive the
benefits of which the defendant has introduced evfdenco.

"(C) A source of collateral benefits of which evidence Is Introduced
pursuant to divisidn (A) of this section shalf not recover any amount
agairist thi^: plaintiff nor shall it be subrogated to the rights of the'
plaintiff against a defendant." [iRmphasis added)

R.C. 2315.20 modifies the coliatr:ral-source ruler which has been

defined as "'thp judicial refusai'ta &edit to the benefit of the wrongdoer

money or services received in reparation di the injury caused which

emanates from sources other than the wrongdoer,` "[Emphasis added]

Pryor v. Webber (1.970), 23 Ohio St,2d 104, 107, 52 0.0.2d 395, 263

N.E,2d 235, quoting Maxwell, The Go4iateral Source Rule in the American

Law of Damages (1962), 4G Mlnn.iV.Rev. 669,.670, R.C. 2315.20 modtfies

this rule by allowing the defendant in a tort action to' introduce evidence of



amounts payable to the plaintiff as a result of the injuries suffered uMless

"the source of collateral benefits has a mandatory setf-effectuating right of

subrogation or" a contractual or statutot^y right of subrogation or the

benefits were from a life insurance or disability plan. R.C. 2315.20(A).

I t is irriportant to note that in drafting R.C. 2315.2[}, the legislature

used the words, "evidence of any amount payable as a benefit to the

plaintiff..." The legislature did not use the word "paid." Words in a statute

should b.e given their plain meaning. It is a cardinal rule of statutory

construction that where the terms of a statute are clear and unambiguous,

the st:atute should be applied without interpretation. Wirtgate v. Hordge

(1979), 60 Qhto St.2d 55, Webster defines the word "payable" as "that

can he paid, due to be patd."

To the extent that the case s'titl applies post-Apri1 7, 2005, the

RQbf,nsan court stated at t14:

"The. cottateral-;source -rute does not apply to write-affs of
e'xpenses that are never pa,id. The written-off amount.of a medical bill
differs from the r[°`cei,[?t C►1' [_:C?rnoEnsat{Q#'Z or services addressed in

Pryor. The cotlaterat-sourGe ru(a excludes only „'evidence of benefits

pa{d by a cotlaterat source.'•" (Empt'tasis added.) Wentfing v. Med.

Araesi~hesfa Servs., P.A. (1985), 237 Kan. 503, 515, 701 P.2d 939,
gUoting 3 Minzer, Nates, Kimball, Axelrod & Goldstein, Damages in
Tort Actions (1984) 17-5, Section-17.00. Because no one pays the
write-off, it cannot-pcrssibly constitute payment of any benefit frorri a

collateral source. See Moorhead v. Crozer Chester Med. Ctr. (2001),
564 Pa. 1S6, 165, 765 A.2d 786 (Goltatera!-source rule does not apply
to amounts written off by the insurer since those amounts are never

paid by any collateral source)_ Because no one pays the negotiated
reduction, admitting evidence of write-offs does not violate the
purpose behind the collateral-source rule. The tortfeasor does not
obtain a credit because of payments made by a third party on behaff of
the plaintiff. -

Id. at 1116, 857 N.E.2d 1195, (Emphasis aclded.)
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However, the Supreme Court of Ohio went on to state, at 1I.7:

To avoid the creation of separate categories of plaintiffs based
on individual insurance coverage, we decline to adopt a categorical
rut+e. Because different insurance arrangements exist, the fairest
approach is to make the defendant liable for the reasonable value- of
plaintiffs medlcal treatrnent. Due to the realities of today's insurarice
and reimbursement systerri, in any given case, that determination is
not necessarily the amount of the original bill or the amount paid.
Instead, the. reasonable value of medical services is a matter for the
jury to determine fr^rn a(l relevant evidence. [...j

The jury may decide that the reasonable value of medical care is
the amoUnt originally billed, the amount tPie medical. provider accepted
as payment, or some amount in between. Any difference between the
original amount of a medical bill and the amount accepted as the bill's
full payment is not a"benefit° under the calxateral-source rule becausC
it is not a payment, t7ut both the original bill and the amount accepted
are evidence relevant to the reasonable value of medical expenses.

Id. at ¶ 17-1I3. See, also, Satvatore v. Findtey, I0th Dist.. No. 07AP-793,

2008 -Qhio- 3294

It has been stated that a coilateral benei+lt is a benefit received

outside the scope of the litigation.- Ferrell v. Summa Health Sys., 165 Ohio

App.3cl 110, 2005 -Ohio- 5944. A write-off is a gratuitous benefi't that is

generally givcn only because a third party will pay the reduced amQunt. In

most case, allowind evidence of the amount of a"write-aFf" wouid lead to a

conclusion that a third party, coilateral source was paying the reduced bill.

Evidence of the 1Lwrftten-•ofi:" amount would show what amotint "can be

paid, or is due to be paid" or would show what amount is "payable."

Jurors in this dav and age are sophisticated enough to understand

that providers are generally willing to "write-off" a portion of the billed

amount only because the provider is assured, usually contractually, that the

third party collateral source wi!! pay the reduced amount. As a genf:ral

proposition, evidence of a"write-oft" shows, with no real stretch, that a



collateral source will pay the bill. Evidence of the write-off is an end-arourtd

way of presenting evidence that there is a third party who will.pay the

reduced bill, or a""collateral source." Under such circumstances,

considering evidence of the portions of plaintiff's medical bills that were

written off and reducing the jury`s verdict to cover only the actual expenses

"payable as a benefit" is clearly impermissible under R.C. 7315.20 if the

source of that collateral benefits has a mandatot-y se€f-effectuating feaderal

right of subrogatlon, a contractua€ rig3it of subrogation, or a statutory right

of'subropation or if the sQSrrce pays the plaintiff a benefit that €s in the for^n

cif a life insurance payrner3t or a disability payment. By allowing evidence of

the •`write-oft:"" granted to the third party eollaterai source, the tortfeasor is

granted the benefit of informing the jury that p€aintiff receivecl a benefit

because of a coliateral source, which Ohio law (R,C. 2315.20) does dp not

ailaw if tPie source of that collateral benefits has a mandatory self-

effectuating federai right of subrogation, a contractual right of subrogation,

or a statutory right of suiarogat€on or if the source pays the plaintiff a

benefit that Is in the forrn-of a life insurance payment or a disanili'ty

payment. See Stacy, sUpra, 105 Ohio St.3d 476, 2005-Qh€o-2974.

Even If, as the Court in Bates, supra, stated, "any difference between

an originai- medical bill and the amount accepted as full payment for the bill

is not a"beneftt" under the collateral source rule," the ultimate

consequence is the same. In most case, evidence of the difference between

an orlgina€ medical bill and the amount accepted as full payment for the bill

allows the conclusion that someone, other than the plaintiff made or will

6



make the reduced payment. Under R.G. 2315,20, if that other source has a

rrrandatory self-effectuating fecieral right of subrogation, a contractual right

of subrogation, or a statutory right of subrogation or if the source pays the

pla'irttiff a benefit that is in tP7e form of a life insurance payment or a

disability payment, the evidence is not be permitteci.

If the source of payment of the r^duceti medical bill, whoever that

may be, and who rreceives the "write-off," does not have a mandatory self-

effectuating federal right of subrogation, a contractual right of subrogation,

or a statutory right of subrogation or if the source does not pay the plaintiff

a benefit that is in 'tt3e form of a life insurarice payment or a disability

payment, then evidence of the write-off would be allowed. -

Similarly if there were evidence that the provider offered th-e "write-

off" or retiuction in the bills directly to plaintiff who did not have a collateral

source, evidence of the write-off would be perrriitted. In that case, the

write-off would nDt be a gratuitous benefit given only because a third party

wiil pay the reduced amount and would not be evidence of an amount

payable by a collateral source. In that case, the reduced bill is direct

evidence of the value of the service^s.

In any event, a motion in limine is designed "to avoid the injec.tion Into

a trial of apotentialty pr-ejudicial matter which is not relevant and is

inadrnissibie." Rinehart v. Toledo Blade CQ. (1985), 21 Ohio Rpp.3ci 274,

278. Evid. R. 401 defines 'refievant evidence' as "evidence having any

tendency to make ttie existence of any fact that is of consequence to the

determination of the action more probable or less probable than it would be

7



without the evidence." This issue presented by the Instant motion is

confusing to the brightest and best legal minds in this state. The evidence

discusse'd because of this motion would be confusing to a jury and the legal

gymnastics involved only serves to continue the charade that Insurance has

nothing to do with the case. As Justice Stratton pointed out in her

corlcurring/dissenting opinion in Sates:

[I]n this day and age of managed care and discounting of
medical bills by tnsurers, the amount reimburseti often has little
relation to the actual cost of the services. However, the actual amount
billed is more reflective of the actual value of the services rendered,
which juries of-ten use as a benchmark in deciding the seriousness of
the injuries. j...] [C]iafming the plaintiff incurred only [a reduced
amount] in treatment distorts the degree of medical care and physical
damages actually incurred by the plaintiff and could diminish the
sericrusness of the pla9ntiff's injuries.

q. .]

"The majority's decision creates confusion by creating a gr.ey
area for judges instructing juries in considering medical damages.
The majority holds the defendant liable for the "reasonable value of
piaintiff's medical treatment" but gives no direction as to what that
rneans-how does the jury weigh the amovnt billed, the amount paid,
ar "some amount in between"? What are the factors they may use to
consider this issue? Then the majority further confuses the matter by

saying that the en^r^^__--_a,:^^ir ..:a.„...., ...^ ^,n...._-'..'^.a..^^r, â4„n.x€rvu^û  resolve th€ _̂ i_̂st^e, which it.
tr^ _

just decided was a jury question."

i;vid. R. 403(A) provides:

Although relevant, evidence is not admissible if its probative
value is substantially outweighed by the danger of unfair
preiudice, of canfusion of the issues, or of r^ni.slead'ing the jury.

Neither 13ates nor R.C. 2315.20 marrdates introduction of evidence of

"write-offs." Decisions as to the admissibility of evidence are generally

tliscretionary. Stat-e v. 7'ibbe#-t-s (2-001), 92 Ohio St.3d 146. Evidence of



write-offs creates confusion of the ;issues and has the very real potential of

misleading the jury. Therefore, under Evid. R. 403 and in the exercise of

carefuf ctiscretion, evidence of the write-off in this case will not be permitted.

Plaintiff`s motion in Eimine is sustained.

March 24, 2009

_ ^-•^^^^
)e re Re Judge

(C .^^ ^efi'D
i A 1^'^
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(31^i +i^ na! It^ls^^e nl'tlii^ I)c^cuil^c.lll 1'171^)

200S 1rVi., 2871864 ((31tit) C:aln.['l.) (Trial Order)

Vlt)tlt?iiS. I^fCt1i1117L^ 1ltlif I 'iit^

C'crtiet of Common I'Ic-ts 0I` OlliO.
;ittnlttlit C'OutIt}:

Joshua HERRON. Pl7131tiI'^P.
V.

Itohv ►1.1. ANUI-RSON, et al.. f.)cl'ckltii ►tIts.

No. CV 2007-04-2000.
March 1 & 2008.

C}rtIcr

JAttl,}r Lhtntc:r, J^idge.

This matter coiiic:s 6eti)1`e tIia (."ouft on I'lzitlt'tff's Mtltian ill 1_itlaine and Dct4nclatlts'
hiIctticjn tia C'anlpcl DiSt:clv+ery. '['lle Court litis bceti advised having rcvie:tivet.l tllc lMotiosts,
response tltid reply briefs. atacf s1pplirats}e lttiv.. U1?a11r4vieu+, tlie Ccattrt Iislcls Plslitltifl's
m>ticstl ill 1_.imitle vvell taken atld it is , ' raIl[t'.Cl. CC}llversc.ly, tllc Court linds Detetldanl's

IVIf)tie}11 to CUllll)el Discovery not well taken and it is denied.

rA W AND flA1+4L )W.^

1'lair,t€ff Josltua I-ferron ioitialh+brclttl;ht sitit agttinst tllc Defetl(ffttlt Robyn Anderson fili-

tlle pe!'34}il`s3l it1JLl1'y itnci p1•apert}+ ciatll,zge rclatecl to ia silotor vellicle accictetlt that occt.trl•etl

()11 .likilti'strY I{), 2007 117 the City C)f'CLt}`1111Ug'si l'illl .̀i. Ollit) tliltl tllsfT #tgil}list 111C Dc:lttlClatlt

Sonnenhorg Mhttttsil Ii1stirattcQ Co. rtilder ('l.li.iltif'f's l70licy of'ttniust=recUc}ildeiinsut'td

FSZ?ne'IttS i'4ltitl•'.ti to said iR)lIt•ies . Bt7111 I?ltlilltilf'cttlct t)tfendattt Sotlnctllserk have settled

their respective Izersotlal iiijtlrs+tl;i•c)pert l ClaTtli3gt', Slltt f11Iµ st1bi't)gi111C1t1 Crf)$'i-cliliill ttgaitlst

Ms. ItI1CICi'SE111. This 11121ttCr is set [Or tri a l Oll 111C rClri:lilli€fg UlIt11tiUCCt ftFI2fICCtI)SiirCtl tS^lti'

^
,

nn+,e^
pt'} April L^ ri.i4 ^1 t+inVc v'Si•'i^"ni^ the l^s+ls s,tr}» y>, fj;ttr+,ti tSillC 11('1'till il+l'NLfU[Y'CCl

Gt.^Er^ i us tiCS n(...ti

by tl)C {..plirt.

I ►a !ivlrirr.^citt 1. 13trr^fs. _t._I2 fi^hio 41. ;3c1 i 7()ltic}T't^t?C^, thc Ollict St:pretlle Court

teal'lii mcs] tlle geil£Kr`dl I7rL'111iSe t11i1t lAll"ctteral-s,)urce rtile is an exception h} the general

attlc tfirit iti a tort actittrl. the tlleasure of rlamagc.. 1, tllitl E'+'.lStCll will C011117Ctitia te mttil ilrtkL



tlic plrtintif#' whole.. ltohilrstin,_1 12 . 011i0 - S ':,3fl_itt. L I_. UII(tCt' tllC collateral-source rttle. tl

plaintiffs receitat of'beilclits li•om sourcas otlier than ti wrollgdoer is c#eciilcd irrelev€ttlt
€tri(I imlltlterizl on tlie isstte of d<tnl:lac.s iir a personal injtixy case. Ixl The rulc prevctlts tlle

jLiry i't'olll learning about a plaintiffs inCotlle fr(3€Yk a source otfler thati tllc tortl'e,tsor so
that ttt(lrtfeastar is not given an ti£fivtitltttt;e fi'olTi tllird-party Iaaymeltts to the plRi,ltirt' Irl.

t.lltilnately, tlle C}llio Suprellle Cot,trt held in Rcrhtttsr,tt that "(tjlls.jury may cieeicte €llat tllv

reascl€table value o1't12iJdiCal care is the iklrii?Ullt (51'igiilally bille(I. the allIottilt tllr €Yacclic;.tl
provider accepteci as paymetlt. or solaie a€llotitlt in between Atly ciifl'ereitt:e betwrelt (lle
Mit;iuril allulunt o#'a medical bill etzicl the it211t1[tnt ElCef:pte(I as tllc biil's t'tlll 13flylilc:lit is €3ot

a benetit' tintter the caIlt.tter4tt-sot€rce i'txle t)ec<luse it is ilot a payment, but botl) Iht•
original hill and tlle tlil-totitlt accepted ale evit{cticc relevant to €]le reasonable value of'

medical expentie.s."' Icl. at 23.1-iowc:ver, the C)ltio Supreme Cotirt iloted tllat tlie above

li(7ltllilg was ItfltitG(1'lCf personal inlLtt'(3s tllEit prl~t;e£{4d tllc i€17p1et11C11ttttitlil orltTC..
2305.20, Cl:fl'Ctlv4 April 7, 2005. jCi. at 20, ICSt?t-31Lite ()iiC I'Llrtlleril'tt3re. the t`.'oLll't fl(ttt°.tl
tlt<•at, in ligtlt of tlle legislative Iiistory, the C.il'tlerQtl ASsei11bly Clt',at'ly intenclcc# tc) limit tltc

c-£tllate:t-it( sow•ce rttle itl C)ltio by its passage ofK.C 23{}520 lil, at 22.

At issoe h('rt.'lil is tI1G 'cippltc-11ti(lll t3FtI1C above statutc in rt:ltttiotl tc} ttte holding in

RUbi("e.,on vis-€a-vis tfle colliltertll-SQUrCC rtlle. Itt f3t°t-ttileilt 17itrt. R.C. 2315,20 (/1..) states
aSthat `[l]tl ittly toi't aettbtl, tl7e (ICfttldilllt may illtl'c€(Itic(: cviciencc of'any amount Jrty €ible

a bcilelit to t110 plaiutif'I'as a resul€ v#'the tlattlvue.s that result fi'cm an injtiry, death. or
loss to perscsn cS } property ttl{ it is the subject ot'tlle elttiili upon tvhich tlle actiotl is based.
exc:£=pt it'tlle sotirce of collateral benetits has tt nlanttlitory sclt clTcctu€tting-1, federal ri,jmt
ofsttbrogation, tl contractual liVht ci('subrogatioil, or a stattttOry riR.ht 111'stibr(tgation or it'
tllc source pays tlle plttiittift'a bt'.i]efit that is in tI1C' tUrill t)# €t lilC: insurance 17ityCt3er3t oP a

disability paymeilt."

In tI1C C3sL' at hand , both ptlrt'ses €tgree that i'J itillttffS health insurance C€1lTICt'. UilitCl,l

Iiealtli C;at'e, ti tlo€1-I^ttrtv hereitl. has a coiltrtictttttl ri01t 01'subrogatioit aViilst I'laintill'.
As this t•il;llt of'subrogation is ttn exception to I.)rfe€1(i€li€t's right to intr(1(ittve cvi(let7c4 of

rttiy amotttit payt.tl7le ttnder 1t,^C:_ 2315..20(A) above. tile Court linc{s I'Iaiiltiii's €Vlotiotl in
I..1111ii1Q is well tilkLll !'S.ltll(?tigIl De{'enda3lt asserts that it is CntitlCd t0 E}ltl •(,citu(s Cvi(((ytice

of the "vvt•ite-oi'f ' atllounts fr om said €11C(11Cal bills, ifle Cottrt fiilds said amociilty would

b4' in (IIrCCt contravention of'tltc inherent nletlnitlg sulc3 inteilt (li'tlte ttbove st€tttttc.t'`t`il 'I-o
I7ermit tlle stttile wottld give tlte.jut•y tllc necessttry itlfori»tttic3n to make the logical
t:ledtiction tliat the total billed amount less the wt'itt;-oft'aallouli t e.(7ttals thc: amount Ilttid,
the ]titter sitnouttt. clearly €3ot pernaitte(t by said sttitute.

I<N 1. It is tlle cltity ot'collrts, ill t11C illtet't)t'etEitia€t M'stattttcs. tr€tletis restr€tiile(i by tlle
lt'-tler, to ft(jol3t that view wllicll will avoid ttbsttYCl consequences. ifl,jt€st1Cf;, or gt'G'ctt

Ci3C()€11•<"CIItC€1CC, ii5 Fl(lile (lf tllese C(dri be j.7rf:stt€Ilelt to have I?t'c!2 wltlltil the legislative

intertt !llorlrc, v fJrreta,,,L^88L1;1,39 Uhio St. 661 . 664 c:ite(i in llill i_ ,t-1ic17um H 92 7).116

C}llio St. _549 ^ 553



Wherefore, in tlle case llereiil, wllere thc pc;rsa€lttl i€Ijl€ry occurred after April 7. 2005, and
wllcre ttle Plt€intitl 's health Il1Sl€rCi{ has a contractual r€€.^illt of SLIbrClgati011 . the Dcf'esximlt

is IIilt l7€:r€111tted to i€itrt'lClt€cC f:vi£IG€1CC of tlle amount payable or tllc; ywrite-clfl'€tmol€nt i«r
said 111CdiCal bills. As st€cll, tI1C COtiTt [i31C1S Pltlltltill's Motion in l..iiliiiC well taICL'€1 aTKI it

is grcltltl:t'l. 1Jefe€1dat1i iS pret',lL€ClEd fr0211 referencing or 1€itr{)dttc€Slg ttt trial auly cvicletlce

rc;gitrdiu.g ltotaltll i€is ►.►rLulce be€telits t•eceiveci as a result af'tlle; accident ; ►t issue. including

the flr€lottnts afcontrac:tual wrilc-sa f-l5 f}r a(IJL€St€i1C€itS ftc7t]i Pla€€lt€ffs health ii7tiliranee.

Ccltlvc ►-sely, tEtc CtJt€rt tlIlds DCfCildatlt`s MotiQtl to Compel Discovery llllt well t ttkc.sl tttui

it is; der€iecl I3eIet}clant is not entiileti to i•eceivc; €llcclicttl Ltt€tlloriattlio€ls from tln; P[aintiff'

relating llis rilcdical recc€-ds ►k€)cl i€IVC7iccs rclated to tlle i€ljuries hereitl.

So L}rcta ►•e.cl.

-<5ig€xnttu•e>>

3 t l DGE,.i tJi)Y HUNTER

cc: A«or€ley Robert Fol€ltts

fi+ttc3r€tcey Tack Morrisotl Jr.

14e rrosl v. Andeson
2008 WL 2$71964 i;Ollin C:o€rs.l'1.) (Trial Order)

Motions. PleacifngS .lncf Filings Ll^acl__ : to ic} )j

- 2007 WLAG19405 (Trial 1'lettdi3tg) Separate Ataswcr cr!'Scl€tttc€llterl? Mutual Insurance
Co€jlp^^uiy ltlcarrec##y Na€lled As Westcrn Reserve t.irol€p Witll Crass-Clai€11 Against Cca-
Deietlcitttlt Ralsyn J. Andersotl (May 14, 2007)
• 2t)C,? 1^'tr1, 4019404 (Trial Pleading) Conlplaitlt (Apr. 4. 2007)
CNi.? 01F 1J0GUMFN"l'
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ANGELA D. GAREY, CASE NO.: 2008-CV-2966

[N I'HE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

vs.

Plaintiff,

ERIE I1riStJR.ARICE COMPANY, et al.

ex^

JUDGE A. J. WAGNER.

JUDGIVIENT ENTRY

Defendants.

This matter arose before this Court upon Plaintiff's filing ofa Motion in Limine on April 22,

2049. Defendant Sidney Bieser filed a Response Contra to Plaintiff s Motion and Plaintiffthert filed

a Reply in Support of her Motion in Limine. Thus, the niatter is properly before t.his Court.

This case arises out of an autornobile collision where Garey alleges Bieser failed to yield to

Garey's vehicle, resulting in Garey suffering personal injuries. A portion of Garey's medical

expenses for these insurers was paid by health insurance, which has a contractual right of

subrogation. Garey filed a motion in limine to prohibit Defendant froin introducing evidence of the

difference between the amount billed by Plaintiff's medical providers and the amount accepted as

full payment by the providers. Defendant argued that it was permitted to present evidence of the

arnount actually accepted by the medical provider as paycnent in full, pursuant to Robinson v.l3ates,

r.t rn
3

+^4 Yst •'f.'1r 'l. s11D e r!r ;@ trF^nt aT53'klinA}'fiP to t^1fs
l12 Ohio St.3d t 7, 2VlJt7k+lJillCi^-D6G. ^c'ialtAtFet ut^,u^J of3c4v^c^:tSvri, Ju}r,.?. . vr 3'I

case as it pradates the changes to R,C. 2315.20, which, when applied to this ca.se demands a d ifferent

result. Having, reviewed the parties filings, this Court agrees with the Plaintiff.

Plaintiff s cause of action accrued Niarcb 3 l, 2i}ti6, after the enactrnent of R.C. 2315.20. This

statute, enacted April 7, 2005, prevents Defendants from introducing evidence of any amount

EXHIBIT

aa
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payable as a benefit to the Plaintiff where the source of such payment maintains a right of

subrogation. R.C. 2315.20 states:

In any tort action, the Defendant may introduce evidence of any amount payable as
a benefit to the Plaintiffa.s a result of the damages that result from an injury, death,
or loss to person or property that is the subject of the claim upon which the action is
based, except if the source of eollaterai benefits has a rxeanclatory self-effectuating
federal right of subrogati on, a contrae#uat riglat of srrhrngution, or a statutory right
ofsubsogativn * * * . (emphasis added).

R.C. 2315.20 elearly applies to this case as plaintiff's health insurer paid a portion of her medical

bills and that health insurer had a contractual right of subrogation.

This Court does not agree with Defendant that Robinson, supra is dcterminative ofthe issue

in this case. Because Robinson addressed a cause of action arising prior to the effective date of R.C.

2315,20, it is inapplicable to a situation where this statute applies. Further, in Robinson, the Supreme

Court specifically stated that R.C. 2315.20 did not apply because the cause of action accrued prior

to the statute's effective date. Robinson, supra at footnote l.Section 2315.20 explicitly prohibits

the introduction of any amount payable as a benefit to Piaintiff as the result of daniages when

subrogation applies. It is simply not possible to reconcile Robinson in this case with the clear

mandate of R.C. 2315.20. Admission ofevidence of the amount paid by Ohio's Departcne,nt of Jobs

and Family Services or a health insurer would c]early violAte R.C. 2315.20.

Ifthis Court were to allow evidence of the lesser amount the medical provider accepted from
. .

a t^iiiiv py' yv`^:;-ate-."-°; N^u:.''w, !.^w def^:^d^.*?t obtains the adv3YttagC of having tht till'Sr 1nforlTle that

the plaintiff received a benefit frann a collateral source. However, this is in direct conflict with R.C.

2315.20 that prohibits evidence that a pla.intiff received a benefit from a collateral source when that

source'"ha,s a*** contractual right of subrogation, or a statutory riglit of subrogation R,C.

2315.20.

Defendant argues that R.C. 2315.20 does not prevent evidence afthe "write offs" because

the Robinson Court determined that the "write offs" were not a collateral benefit and R.C. 2315.20

prohibits evidence of "collateral benefits." But, even if the "write offs" are not a collateral benefit,

when a jury is ir#formed that amedical provider accepted as full payment an amount less thatt the



original bill, it will inevitably conclude that a third paccy paid or promised to pay the reduced

arn.ount. Fuxther anyone who can perform simple math would then know the amount paid by the

third party. This payment by t1iQ this paity is a collateral benefit. If evidence of that collateral

benefit is prohibited by R.C 2315.20, then the Court must not allow evidence of these "write offs"

to be admitted.

Here, Plaintiff Garey's medie.at providers received payments frcrm a health insurer, thus,

Plaintiff received as a benefit the amount paid by the health insurer to her ,medical provider. 'T'his is

a benefit for which there is a contractual right of subrogation. Thus, the reduced amounts were a

collateral source benefit for which there is a right of subrogation. As a result, R.C, 2315.20 applies

and prohibits Defendant from mentioning or introducing evidence of the am.raunts paid by a health

insurer, including the source of such payments, and the amounts urritten off by Plaintiff's medical

providers. Moreover, it appears to the court that any probation value of introduction of ccjilateral

benefits watiId be outweighed by prejudice and confusion for the jury.

Therefore, Plaintiff's Motion in Limine is GRANTED and Defendant is prohibited from

introducing evidence o#'the difference between the amount billed by Plaintiff"s medical providers

and the amount accepted as full payment by the providers.

SO URDERED.

J'(.JDGE A. .fij/VdAGN ER



. »

Copies of the above Order were mailed to all parties listed below by ordinary mail this date of
fiiing.

Kenneth J. Ignozza, Esq.
Dyer Gfru'ofalo,lVlarrn & Schultz
131 N. Ludlow Street
Suite 1400
Dayton, Ohio 45402
Attorney for Plaintiff
Angela Garey

Steven F. Stafef, Esq.
130 West Second Street
Suite 1850
Dayton, OH 45402
Attorney for Defendant
Sfdney^ A. Bieser

Kevin C. Connell, Esq.
One Dayton Centre
I South Main Street
Suite 1800
Dayton, OH 45402-2017
Attorney for Defendant
Erie Iassuranee Company

Tina M. Looney, Bailiff (937) 225-4409
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CLERK OF GOURTS

IN THE COURT OF COMMON PLEAS

CO[Jl`NTY OF SUIvM?VIiT

STEPHANIE MASA'VEG-BARRY

Plaintiff

-vs-

K.ELLY STEWART

Defenciant

CASE NO. CV 2007 08 5997

JUDGE SPICER

ORDER

^

^
}

)
}

^
)
)

This matter is before the Coilrt upon Ylaintiff s Motion irs 7.irnine regarding collateral

benefits fileti March 25,2008, Defcndant ftles a firief in opposition. Plaintiff ffiles a reply and

additional aitthority in sulaport. The Court deeins all matters submitted nd will proceed to

consider the issues and applicable law.

Plaintiff brings this action for personal injury arising out of injuries alleged to have arisen
r 4

otitt a motor vehicle accident that occurred on August 29, ?+08., Plaintifi'claims to havc sustailzed !
^... '

in.yuries to her neck, left shoulder and back. Following the accident, Plaintiff treated with the

following: her primary care physician,'i'homas Mandat, M.D., Jon Wronlco, D.C., and Vernon

Patterson, D.O. at Horizon C?rthopedics. Plaintiff also had ari M.RI. Plaintiff's health care

expenses of the foregoing totaled $4,883.00. Of that amount, Plaintiff's private health care

insurer, United FSealthcare, paid $929.54, to which they have a subrogated interest. Plaintiff's

nrnn^vmautomobile insurer, Pro&Tessive, paid $2,025.0(3, for whicli they have a subrogated

EXHIBIT
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Plaintiff seeks to preclude Defendant from izZtroducing the aniounts paid by United Healthcare

and Progxessive into evidence. Plaintiff also seeks to exclude the introduction of the amounts

"written off' by her health care professionals

Defendant sthtes tliat it does not dispute that the collateral source rule applies to this case,

but argues that the Ohio Suprenie Court decision in Robinson v. Bates (2006), I 12 Ohio St. 3d

17, held that the collateral source rule does not apply to write-offs of expenscs that were nc:ver

paid, sucli as in this case.

At issue herein is the application ofRC, 2305.20(h,), which became effective on April 7,

2005, in relation to the holding in Robinson v. Bttte.s. I'l<untiff submits a recent decision of f udge

Judy Iiunter, Herron v. Anderson, Summit C.F. Case No. CV 2007 044 2600, wtrich the Court

finds well reasoned. l.n particular, the Court concurs with Judge Ilunter's decision at page 3:

"Although Defendant asserts that it is entitled to introduce evidence
of the °`write-off" amounts from said medical bills, the Court finds
said amounts would be in direct contravention of the inherent meaning
and intent of the above statute [R.C.2305.20(A)). To permit tlre same
would give the jury the necessary infortnatioir to rttake the logical
deduction that the total billed amount less the write-off amount equals
the amount paid, the latter amount, clearly not laermittecl by statute."

Thus, in this case, this Court likewise finds as the personal injury occurred after April 7,

20{}5, and Plaintiffs healtfx insured has a contractual right of subrogation, the Defendant is not

permitted to introduce evidence of the subrogated amount or the write off ainount for said

medical bills.



COPY

Accordingly, Plaintiff s Motion in Limine regarding collateral benefits is well taken and

is r̂ ante.

It is so Ordered.

cc: Attorney Thomas J. Slieehan
Attomey Kimberly K. Wyss

1D:1cb
07-5997



IN THE COURT OF COMMON PLEAS

STARK COUNTY, 01110

LESA jENIQNS, et al.,

PLA.INIW(S),

vs.

JUDTTbi D7.SABATO,

DEFENDANT(S)_

CASE NO. 2011 CV 727

JUDGE PORCH'IONE

^ t E
^^^^^

JUDGMEb1T ENTRT - -

fl^C 2- j 2DIT
tRY114 BOLJ

SIA :t. CCiL;t-,ITY OHIO
CLERK OF COUP.T5

This matter comes on for consideration on the Plaintiff s Motion in Limine to E-cclude

Evidence of Any and All Payments made by Collateral Sources fled on the lst day of December,

2011. The issue in this case is: whether evidence of the "written off' amount of medical bills or the

difference between the amount billed and the amount accepted as full payment by providers, should

be permitted into evidence.

A) Eac.tcgrround

This issue of write-offs and billings has created various iuterpretations, opi.nions, and rulings

that have befuddled the legal community in a way not seen since Scott -Poataer. It`s not just that the

Court needs to determine the application of Robinson v. 13ates, 2006 (112 Ohio St.3d 17) and jaques v.

Nlanton, 125 Ohio St.3d 342, but this Court must also consider the added expenses, uncertainty,

disrupt;on, prPjurlice and relevancy affecting civil trials in conducting its analysis. More importantl_y,

the court must construe the rulings in accordance with O.R.C. 2317.421, 2315.20(A) and Ohio

Evvidence Rules 401, 402, 403 and 411.

EBJT



Since Roburso-u and jaques, the courts, attorneys, litigants and all clerks' offices have seen the

praceical effects of these rulings. Additional time and resources are spent on the gathering of records,

trying to decipher insurance payment records, and reconcffing provider bills with insurance

statements. This extra paperwork for the litigants and providers in the Court seems to create for

potential confusion in the courtroom, as an inordinate amount of time will be spent on these issues

before and during trial. Furthermore, these issues lead to discovery disputes, with the Defense

cjaiming that the Plaintsff is not forwarding them this information, the Plaintiff saying it is not

getting the informa.tion &om the doctors, the doctors invoking HIPPA law, all which leads to a legal

c}uaa n9rP.

B.

To begin, in Rob.iuson v. Bates,
the Ohio Supreme Court held unequ.ivocaIly that amounts

written off by medical providers are not "collateral benef^ts" and that the collateral source rule does

preclude admission into evidence of the reduced amount that a provider accept as fLffl payment. In

jaques Y 1Vlanton,125
Ohio St3d 342, the Ohio Supreme Court was then asked r.o determine the

effect of R.C. 2315.20 on their holding in Robinson v. Batesthat the amount accepted by a medical

. , t - 7 ;,.;,,-

provid

r ^.•e^;r,T, PvPn

er as faII payment for treatment of the plaintiff is actmsssiole tu a pe:^o=^ ^r'3 ^- ^-°-, -°-

when the amount is less than the amount originally billed.

However, in Iaques,
the Court of Appeals erroneously relied on R.C. 2315.20 in holding that

evidence of write-offs is inadmissible. R.C. 2315.20(A) provides:

"in any tort action, the Defendant may introduce evidence of any amount payable as a

benefit to the Plaintiff as a result of the damages that result from the injury, death or

loss to person or property that is the subject of the claim upon which the action is

based, except if the source of collateral benefits has ' a con.tractual right of

subrogation °"'.



Jaques argued that R.G. 2315.20, not Bob.tuson, controls the issue, and that the statute

compels the Court to hold that evidence of write-of.fs is no longer admissible. However, the faques

Supreirne Court disagreed. They held that the general collateral-source rule in R.C. 2315.20 must

apply before the subrogation exceptions of the statute can apply. The faqzrescourt held the general

collateral source rule pertains only to "evidence of any amount payable as a benefit to the plaintiff'.

The faquescourt further found that R.C. 2315.20(A) is not a per se bar to introduction of

write-off evidence. The jaques court stated directly that "the admissibly of .Robiuso.a evidence is to

be determined under the Rules of Evidence". }aquesmakes it clear that its holding does not mean

that insurance adjustment evidence must always be admitted.

"Instead, the reasonable value of medical services is a matter for the jury to determine

from all relevantevidence..." jaques, supra_

While holding that the new statute does not negate Robirrson, the jaques Court

acknowledged that the rules of evidence are still in effect and still govern the admissibility of "write-

off evidence.

C. ARPlication of Write-Offs

Z,Wn,.e the _T?^hincnn covTt fouud sLICh a"write-off inforination to be relevant, it avoided the

most c.*itical questions: How will the Defendant explain the discrepancy between the Plaintiffs

provider's charge and what insurance companies have accepted as payments; what standards wiIl they

use; are the standards the same for all plaintiffs; do they factor in the nature of the plaintiffs injuries;

and, do they consider the fact that the plaintiffs injuries may be perm.anerit? Without evidence of

insurance payments to explain this difference, a jury dete*min;ng the reasonable value ofinedical

services can only be confused, or assume that some collateral source was responsible for the payment.

D. Relevaney



A motion in limine is designed "to avoid the injection into a trial if a potentially prejudicial

matter which is not reteuant is inadmissible." Rinehart v. Toledo Blade Ca (1985), 21 Ohio App.3d

274, 278. Ev.R. 401 defines "relevant evidence" as:

"evidence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it

would be without the evidence."

The issue presented by the instant motion is confusing to this Court, the Plaintiff, the

Defendant, and undoubtedly to the jury. Meanwhile, the 800 pound goriIla in the courtroom is

insurance, and other courts continue to treat it as if it has nothing to do with the Plaintiffs case. This

lack of transparency leaves the jury miffed. As justice Stratton pointed out in her

concurring/dissenting opinion in Bates:

"...In this day and age of managed care and discounting of inedical bills by insurers,

the amount reimbursed often has little relation to the actual cost of the services.

However, the actual amount billed is more reflecrive of the actual value of the
services rendered, which juries often use as a benchmark in deciding the seriousness
of the injuries,...claiming the plaintiff incurred only a reduced amount in treatment
distorts the degree of medical care and physical damages incurred by the plaintiff and

could diminish the seriousness of the plaintiffs injur'ses..."

"{...)

"The majority's decision creates confusion by creating a gray area for juages
instaucting juries in considering medical damages The majority holds the defendant
liable for the "reasonable value of plaintiffs medical treatment", but gives no direction
as to what that means - how does the jury weigh the amount biIled, the amount paid,
or "some amount in-between"? What are the factors they must use to consider that

issue? Then the majority farther confuses the matter by saying that the general
assembly should resolve this issue, which just decided was a jury question".

It is the opinion of this court that the real subject matter of this debate is what is relevant

evidence pursuant to Ohio Ev.R. 402, which provides:



"all relevant evidence is admissible, except where otherwise provided by...statute

enacted by the GeneraJ. Assembly not in conflict with a rule of the Supreme Court of

Ohio, by these rules, or by other rules prescribed by the Supreme Court of Ohio."

Even if the Court were to determine the write-o$'s as relevant under Ohio Ev.R 402, the

inquiry does not end. The write-offs must fit within the parameters set forth in Ev.k. 403.

Ev.R 403 provides:

"although relevant, evidence is not admissible if its probative value is substantial
outweighed by the danger of unfair prejudice, of confusion of the issues, or of

misleading of the jury".

E. Effect of O.R.C. 2317.421

Neither the Supreme Court in Robinson or jaques, nor the relevant Ohio statutes, prohibit

the introduction of bills for actu.al medical, hospital, dental, medication, etc. incurred as prima fade

evidence of the reasonable and necessities of the bills.

Under Ohio R-C. 2317.421, a personal injury or wrongful death action, it states in pertinent

part:

"in an action for damages arising from personal injury or wrongful death, a written

biIl or statement or any relevant portion thereof, itemized by date, type of service

rendered, and charge, shall, if otherwise admissible, be prima faci.e evidence of the

reasonableness ^fany ^ha-T-g-!'-a-Candfaacstated therein for medication and prosthetic

devices furn.ished, or medical, dental, hospital and funeral services provided by the

person, a hrm, or corporation issuing such bill or statement, provided, that such bill

or statement shall be prima fade evidence of reasonableness only if the party offering

it delivers a copy of it, or the relevant portion thereof, to the attorney of record for

each adverse party not less than five days before trial."

r^ r:e Co„rt's opiz^on, the introduction of the original bills not only provides prima facie

evidence of the reasonableness and necessity ofthose bill.s and the treatment of the injured person,

they are also prima facie evidence of the nature and extent of the injuries, as well a.s future



permanency of the injury and the pain and suffering or lack thereof that the plaintiff is going to

endure.

At the same time, the amount accepted by the provider as to any particular service is a

negotiated amount between the insurer, HMO, and the provider for payment fbr certain types of

medical treatment, or medications, or hospital stays. Unfortunately, the Plaintiff is not a participant

in these negotiations. Dimitroff x Grishcow (Fraul:lin C.P.1/5149), Case No. 2007- CVA-01-103,

unreported.

In Robinson, the Ohio Supreme Court held that both the original amount charged and the

amount accepted as full payment may be considered by the jury However, in Robzasozr, the parties

stipulated to both type of bills and the Court permitted them both to be considered. Here, we do not

have that distinction. Robinso.u failed to provide guidance and left the trial courts to wander

aimlessly in hopes of detennin?ng how the jury is to detennine or evaluate the reasonable value of

the medical care. Robinson proposes that each side is going to provide their own medical bills, which

dictate the amounts charged or amounts accepted. In the absence of some explanation for the

difference between the two, the juries only have one option - to guess. The difference between the

's
-
bil

_
t
_
s and what they accept, may relevant as to the e --- --•-: the r_cwa,.., cr^avi., .,.,^-ae

.'^.y 1) ^uee vi
rtu^ e

medical provider

value. But there is no way to invite the jury to make a reasonable choice between these alternatives

unless there is an expert to explain how these numbers were calculated.

We already know by statute that the Plaintiff has complied by forwarding its medical bills,

which are prima facie reasonable. Following Robinson, the Defendant would then have to hire

someone, presumably an expert, to determine what the reasonable value of the medical care is. This

may then place the Plaintiff in the position that it may have to hire its own expert to determine the



reasonable value of the medical care. The jury is now going to be more confused because the focus of

the case is no longer on the Plai.nti$'s injuries, but instead, the actual litigation now tuzns on the

"reasonable value of the medical caze". Furthermore, this creates additional costs for both Plaintiff

and Defense attorneys for expert fees, costs which are normally passed on to their clienrs. It's this

Court's opinion that jurors will either generally disregard the expert's testimoxty anyway once it's

revealed that the experts have been paid an exorbitant siim for their testimony, or in the alternative,

split the difference since they will have no idea what to do. To allow this to become a battle of the

experts is not only prejudicial to the Plaintiff, but confuses the jury even more.

F. Collateral Sot ce Rule's Dilernma

Because the introduction of any difference between amounts charged and amounts billed will

deprive the Plaintiffs of the protection of the co].lateral source rule, the only two fair options are that

aIl insurance be discussed with the jury, or that no insurance be disclzssed with the jury. The

collateral source rule and Ohio Rule 4.11 strongly suggests the latter.

Therefore, not only does the Defendant bear the burden of rebutting the presumption

afforded by R.C. 2317.421, but the Defendant must also comply with this coIlateral source statute.

Defendant's problem is that there is no way to explain insurance adjustments without ta]king about

insurance. This introduction of a "write-off amount will only confuse the jury or strongly suggest

insurance in contravention of R.C. 23I520(A). Evidence of insurance may be more prejudicial than

probative.

Furthermore, if a doctor, hosp%tal, pharmac.y wants to participate as a provider with respect to

a particular insurer HMO, he or she must accept the terms and amounts dictated.



There is no evidence, nor was any before the Supreme Court in Robinson or ^'aques, how

these amounts of payments were calculated. This Court would bet that if it asked one hundred

doctors or admiuistrators of hospitals if the amounts paid to them reflected a fair and reasonable

amount of the service provided, the Court would receive a resoundingly negative response from all of

them. Dkirroff, supra. It is clear to the Court that there is always going to be a conflict beiween the

rnedical providers and HMOs and insurers on the reasonable terms of medical and hospital costs.

Medical providers, HMCs, and insurers want to keep the costs low, and obviously the doctors and

administrators are attempting to make a profit. None of these interests has anything to do with the

Plaintiffs injuries, or pain and suffering; allowing this information to be presented to a jury seems

fundamentally unfair.

G. Conclusion

After a thorough discussion of the write-off" issue, under Ev.R. 401, 402, 403(A), evidence of

any amount "vaitten off" is inadmissible. Exclusion is mandatory because the probative value of any

written off amoun.t is substantial outweighed by:

tTnfair prejudice: Only the Plaintiff will effectively lose the protection of the Collateral

_ . , -,
the Defendant's : t :t:... _ , , „^ in ,i _ )rnn^[Tn t T^t '

source xu
,̂ e, wnue tnes ^^"anc4 =° .,^ s^-- -- - o-e;^' (Oluo Ev,R. 411).

Confusion of the IssuestMisleading the'Furv: The jury must decide the "reasonable value of

medical expenses" as between the amount charged to the amount accepted. Without consideration of

the Plaintiffs insurance, there is no rational explanation for the discrepancy. A jury can only guess

or infer the existence of insurance.

Robinson and jaquesplace the jury in the unenviable position of operating rudderless in an

attempt to determine the reasonable value of medical expenses. Meanwhile, no type of measuring



stick is provided. The jury has to guess at a value. The Plaintiff has complied with the statute and

has established the reasonableness of the bills. The Defendant's only option is to confront the

reasonableness of such bills through a battle of the experts.

At the same time, this country currently is torn over the issue of healthcare reform The

Court believes if it simply sends two sets of figures back to the jury, deliberations would dissolve into

a debate over personal feelings on healthcare and national healthcare reform and inflame the passions

of the jurors. This takes the focus away from the facts of the case, and the jury's duty, is prejudicial to

the Plaintiff, and violates the Rule of Completeness reflected in Ev.R. 106 and the Common Law, as

well as Ev.R. 403.

Therefore, until the conflicts are resolved by either the General Assembly or the Ohio

Supreme Court between Robinson, jaques, and R.C. 23I5.20, this Court will apply Ev.R. 403, which

supersedes the statutes, and in this particular only, the Court holds that the Defendant is prohibited

from introducing into evidence, or in opening statements or dosin.g argaments, the amount the

Plaintiffs health insurance companies paid to any healthcare providers, any write-offs that may have

occurred, or the source of any payments that were made as a result of this injury.

For the reasons stated, the Court grants the Plainti£fs Motion in Limine and this Court bars

the introduction of payment by any collateral source toward medical expenses incurred by the

Plaintiff.

IT IS SO ORDERED.



rN 'I'I E COURT OF COMMON PLEA,:S; FRANKLIN COUNTY, 0 kio
CA7IL DiN71SIO'N

5^NTE, GAMBLE,

Plaintiff,

V*S.

RiCKY RUBY, et. d.,

Defendant

Case Nca: o8CiTC:o8-i238_p

(JUDGE FRYE)

^
cr.:

z10t.T^T:AL ^I►̂ "^`^^
REGART)1.NG IVIO'IZON TO DETERMM "THE- A,PP.^CATION OF

RQmd',^oiv V. B.4m 'Po -'PH^^"'.s ^.'RF`^FNT^Acrit3N
(Not€on r-ilcd May,_6, --ottq)

^

,^.

This is a personal %njury action a:rising from an automobile accident

Currently, trial is sehe(iuI.ed for February 22;, .^oio.

On May 26, :^oo} plaintiff requested the court determine the application

of the xaling in Robinson v. Bates (2Qa6); 112 O1zin StSd -17, 20o6:0hio-6362,

8^7 ME.2d 1195 to the present acdon.. That motion -AN^as ppposed '41, defeatlant

State Farm MuLuW. Automobile Insurance Campany C'State Fare) an June 12;

2oog and plaintiff' filed a Reply Meznorandum on Jun.e .22,. 2iDog. (3n:Septem'^er

15, 2oog, at the -suggestion of the cozz.:rt, plaiao:^ filed an ztemization of bills, mifih
t _ __----^ ^ .^ .,- ^a,_^ •._.,.z _r. .__ _ _^ ._ t _._.__ t __'^_ __ s _.,,:_._ t ^,..r ..... .
^:^.^ ct^^^^ec ^^zaz. °^h^ ^,t.e^u2^r^^.^ra.€^ ^^ •r^ ^u^. is zc^c^.ua^ ur t8gc^s ^^.^:^€I:^^vu.

Tbe- court ^^ews the uidrnnate quesdon as whether the wrate-offs by medical

proAders am"amflunt[s] payable as a be.nefrt to the plai_xztiff" under R.C 2315.20.

If so, the %Tite-offs are not admissible to prove the reasonableness and necessity

of charges rendered for medicai and hosg.ital care. Tf not, they are admissible to

pko"<<E thc ieasis.u"auiene5s ianti r^eccaa^ y^v.s i+harges rciiu.encd fo# xicediuu uiFd

ho,Otal tue.

JAAer xe-rexie^ving Robinson v. Bates and its progeny, the court is not

persuaded. tha# the Supreme :Court of Ohio would determine that the dfferenc^

^et.veen an original medical bill and the amount accepted as full pkvment for the

biB is an 'an^ount pa^ra.ble as a. benefit to the plaintiff' under R.C. 2515.20.

Q =r

.^^^

^
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Accordingly, the medical providers' wrifie-offsf acceptance of sums less

than the full "original" charges wiU be allowed into evidence so that the jury can

deterrnine the reasonable value of medical services provided to the plaintiff.

However, admissibility is dependent upon a proper foundation first being

presented to explain what write-offs are, why they occur, and satisfying the court

that the probative value of such evidence is not outweighed by the potential for

confusing or for misleading the jury contrary to Evvid. R. 4o3. A foundation may

be laid in one of two ways: first, testimony of a medical doctor explaining the

write-offs and opining as to the reasonableness of the amount originally billed

and tla,e amount actually paid, and, saying in substance the original charges were

unreasonable; or second, testimony of some other knowledgeable witness

explaining why medical providers write-off or write-down anginal charges for

bills that are partialty paid by insurance companies, the commercial reasons

therefore, why amounts ultimately paid and accepted are evidence of

"reasonableness" rather than merely a symptom of larger market forces in the

healthcare industry unrelated to the reasonableness of charges for care to a

specific, individual patient.

Given the intensity of the national discussion over the last year about

national healthcare "reform," the court believes that merely submitting two sets

of figures to the jury wM invite speculation, politicaI arguments among jurors,

violate the rule of "completeness" reflected in Evid. R. iob and the common law,

and violate Evid. R. 403.

I'T IS SC} ORDERED.

kdkARD A. FR'i'E, E
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COMMON Pl.FAS

ri
IN THE COURT OF COMMON PLEAS OF LUCAS COUNTY, OHIO

Josephine Lopez,

Plaintiff,

vS.

Mark W. Morris, et al.,

Defendants.

FiLED
t_UGAS COUh

*

* Case No. CR41241101936

* OPINION AND JOURNAL ENTRY

• Hon. Myron C. Duhart

^

^

^

This personal-injury case is before the Court on the motion in limine filed by the

plaintiff, Josephine Lopez. Upon review of the pleadings, affidavit of the defendant, memoranda

and attachments of the parties, and applicable law, the Court finds that it should grant the motion.

I. BACKGROUNL3

For the sole purpose of ruling on the instant motion, the Court finds the following

facts. Ms. Lopez sustained injuries in an automobile collision as a result of the negligence of

defendant Mark Morris. She made an underinsured motorist claim against defendant Allstate

I::su,ra,cP Coml,anV (°!Allstnte't). Ms. Lopez brought this action against Mr. Morris, Allstate and

others to recover compensation for her injuries.

Ms. Lopez filed the instant motion in limine in which she seeks to "exclude
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evidence of any and all payments provided by collateral sources." (Motion Brief p.1.) Mr. +^.'n

Morris and Allstate opposethe motion.

II. DISCUSSIQN

A. MOTION IN LIMINE STANDARD

A motion in limine is designed "to avoid the injection into a trial of a potentially

prejudicial matter which is not relevant and is inadmissible." Reinhart v. Toledo Blade Co., 21

Ohio App.3d 274, 278, 487 N.E.2d 920 (1985). The court, in Riverside Methodist Hosp. Assn. v.

Guthrie, 3 Ohio App.3d 308, 444 N.E.2d 1358 ( 1982), articulated a two-step procedure for

deciding these motions:

First, a consideration of the motion in limine as to whether any reference to the
area in question should be precluded until admissibility can be ascertained during
trial. Second, at the time when the party desires to introduce the evidence which
is the subject of the motion in limine, there must be a second hearing or
determination by the trial court as to the admissibility of the evidence, which is
then determineci by the circumstances and evidence adduced in the trial and the
issues raised by the evidence. (Emphasis added.) Guthrie at 310.

A motion in limine is, "a precautionary request, directed to the inherent discretion of the trial

judge ***._' State v. Spahr, 47 Ohio App.2d 221, 353 N.E.2d 624 (I976), paragraph one of the

syllabus.

The sustaining of a motion in limine does not determine the admissibility of the
evidence to which it is directed; Rather it is only a preliminary interlocutory order
precluding questions being asked in a certain area until the court can determine
from the total circumstances of the case whether the evidence would be
admissible. Palmer, Ohio Rules of Evidence Rules Manual 446 (1984), cited with
approval in State v. Grubb, 28 Ohio St.3d 199, 201, 503 N.E.2d 142 (1986).

B. APPLYING THE STANDARD

In particular, Ms. Lopez asks the Court to preclude Allstate and Mr. Morris from

2
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mentioning andldr introducing any evidence of any medical-care provider's "acceptance of

discounted payments as full payment for [medical] services when such discounted payments are

solely the result of a purchased discount contractlagrreement between the [medical-care] provider

and the insurer." (Motion Brief pp.1-2.) Allstate and Mr. Morris counter that the Supreme Court

of Ohio has ruled that such information is proper and admissible, in Jaques v. Manton, 125 Ohio

St.3d 342, 2010-Ohio-I 838, 928 N.E.2d 434, and Robinson v. Bates, 112 Ohio St.3d 17, 2006-

Ohio-6362, 857 N.E.2d 1195.

Ohio courts traditionally have followed the so-called collateral-source rule. Jaques

at1I. The rule prevents personal-injury litigants from presenting evidence of payments made to

benefit the plaintiff from any source other than the tortfeasor. Id. The General Assembly has

enacted R.C. 2315.20' which largely neutralizes the impact of the collateral-source rule. Id.

Nonetheless, "[a) plaintiff is entitled to recover reasonable medical expenses incurred for injuries

caused by the tortious conduct of a defendant." Td at ¶5, citing Robinson v. Bates, 112 Ohio St.3d

' In pertinent part the statute reads as follows:
"(A) In any tort action, the defendant may introduce evidence of any amount payable as a

benefit to the plaintiff as a result of the damages that result from an injury, death, or loss to
person or property that is the subject of the claim upon which the action is based, except if the

,,. mandatory -r s y_t ,_^t^ _^,,..Lui_ogaa...1clv,.S<?urce of ^ coll8t^l ben`its has a ITlsei^^eTTeC:tua^i^Ig teueiisp rr,3tc cxr ^+an, a

contractual right of subrogation, or a statutory right of subrogation or if the source pays the
plaintiff a benefit that is in the form of a life insurance payment or a disability payment.
However, evidence of the life insurance payment or disability payment may be introduced if the
plaintiffs employer paid for the life insurance or disability policy, and the employer is a
defendant in the tort action.

"(B) If the defendant elects to introduce evidence described in division (A) of this section,
the plaintiff may introduce evidence of any amount that the plaintiff has paid or contributed to
secure the plaintiffs right to receive the benefits of which the defendant has introduced evidence.

"(C) A source of collateral benefits of which evidence is introduced pursuant to division
(A) of this section shall not recover any amount against the plaintiff nor shall it be subrogated to
the rights of the plaintiff against a defendant.

?t* * *+!
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17, 2006-Ohio-6362, 857 N.E.2d 1195, at ¶?. By enacting R.C. 2317.421,z the General .A,ssembly^';

has addressed "reasonable medical expenses." Robinson v. Bates, at ¶9. See also Moretz v.

Muakkassa, 9th Dist. No. 25602, 2012-Ohio-1177, at139, following Robznson. Ordinarily, courts

require parties medical expenses with expert testimony. Moretz v Muakkassa, supra, 2012-Ohio-

1177, at141. However, under the statute, a plaintiffs °"[plroperly submitted medical bills are

r°ebuttcrble evidence o,f'reasonableness." (Emphasis added.) Robinson v. Bates, at ¶9. Once the

plaintiff creates the presumption of reasonableness, the defendant may rebut that presumption by

presenting evidence that the amount billed is not reasonable. Jaques v. Marrton,12S Ohio St.3d 342,

2014-()hi4-1838, 928 N.E:2d 434, at $5. The Jaques court held that "[b]oth the original medical

bill rendered and the amount accepted as full payment are admissible to prove the reasonableness

and necessity of charges rendered for medical and hospital care." Id. at 115, quoting Robinson at

¶17. Courts refer to this difference between the original amount of a medical bill and the amount

accepted by the medical provider as the bill's full payment as the so-called "write-off." Robinson v.

Bates, 112 Ohio St.3d 17, 200f-Ohio-6352, 8S7 N.E.2d 1195, at ¶10. "[T]he reasonable value of

medical services is a matter for the jury to determine from all relevant evidence." (Emphasis added.)

Jaques at115, quoting Robinson at 117. See alsoMoreti vMuakkcrssa, 9th. Dist, No. 25602, 2012-

Ohio-1177, at ¶40, following and explaining Jaques and Robinson.

Thus, "the admissibility of jwrite-offl evidence is deternined under the Rules of

Evidence." (Emphasis added.) Jaques at ¶15. "Despite the * * * holding in Jaques that [write-offJ

2R.C. 2317.421 reads in pertinent part as follows:
"In an action for damages arising from personal injury or wrongful death, a written bill or

statement, or any relevant portion thereof, itemized by date, type ofservice rendered, and

charge, shall, rf otherwise admissible, be primafacie evidence of the reasonableness of any

charges and fees stated therein ***." (Emphasis added.)

4
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evidence is relevant and admissible, there is no presumption or shortcut available to allow such=-' •.

evidence to be introduced without a proper, founrlation." (Emphasis added.) Moretz v. Muakkassa,

supra, 2012-4hiu-1 l77, at142. When a plaintiff creates the presumption of reasonable medical

expenses by presenting proper medical bills, the defendant must present "competent expert [medical]

testimony" to rebut the presumption. Id.

Based on the foregoing, the Court will order the parties to make no mention or

presentation of write-offs or other similar items until a proponent makes a proper proffer at trial.

JQU_ RNAL ENTRY

The Court hereby ORDERS that the plaintiff s motion in limine is granted. The Court

further ORDERS that the parties to make no mention or presentation of write-offs or other similar

items until a proponent makes a proper proffer at trial.

6fiIk«

Distribution; Guy T. Barone
Ian R. Luschin
Thomas M. Coughlin, Jr.

----^^^-
Myron C. Duhart, Judge

5
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S1.. -M ilt. iON, '1'ilb` E;#:it t3fthi: 4t,r1I;ittt'„'.$al til}Ur4e l`t.rlG wi1i tRl GllStfrN ftat a p1afi17ttt'I' 4V;;►,y !{rJl4+

(;c3mpei1,yute.t'< 4ztxf~1 ".111"3clrw Wlfofe by, tllc crar't^fertscat•. Itl. Crt 104,

In 3()0S, the cc,t ► ,if^ rjJ ;i:rtim, ru1c w,ts s1atutcltiiv ,txmptccJ tjy R.C. 2311.20, ►11te

strfNs (aititive 11ortiortiy of w•}iit.lt

(A) In trttv t,r,r.i ;tc•tit^t}, tlif^ dvi4it^a^tit M:t.ti; intri7cfut?c, e4'itis^r ►cc of '.'t17-;J
titmntant hnyahle. ;as a I7r:ncI^i1 Po il^ro hlaittt'iI'I'os a t'cstilt• fft'tlle damaat^s
tl'Mt resr.tlt I°cmi am injmy, c.ieat.dl, or loss Io pe.ntirt ttr property that is
ri1G sttbjC:t:t tt1 tI1L•` C:Iat)ll tiI?l^11 WI17GI7 (:Ill' .rc.l.ion is bit cc3', OCCCsI11 it`tttc
sc:njrc•^- of c:offiatcr:il I7u114I1t:i has a mandatory st;I[-1.I^4Ctlt^tXJ1^ LCtJtrv&
right of ;;t.rbrngatirsr.t, c, c4!mmc:ltl,il right c:r1's;ttbroptintt, or asrafir.tWt"y
ri,^lit 0J'st1i)rt%;rtir?rY or if t.hw.itiiur't-•e. J:r,--tys f.l•ic: hlaii7til'J'a hetlciit,1.11.tt is
iaj tl•tt' ftarm of tt lite ir1sur•axncc p;kvmc^r1t or Er tii,ahility JIrlvtilent;

l-l(nVCvi:r. Uvit.Ec.LIc;11; ttl' tl1e. lii^ in^^rr^^nc.t. Paymurrior G1i:;t;rbilit^

p.,vtlwrt.titl,ty be introduced ifthc Ptaintiffs c:ti1pIoyer E7aid 1'6rtht, iife
inst.•;iric.e tar Cllsabilil,y Paftic;v, sutct Ihr: Grxlplctvct' is ,i tie:Ct°uci,Tilt in the
tod .iction.`,

(B) (1:' the clcf<:t1clK,rtit t;ic:a;, to irrtb•oclt,t._e evittc:il4t; clcsceibocC in Cliv44ion (f1)
cW Oli, \l';wCC►n, tJic: lat.rirttitf may irltrf?cftlG4 o'4'id4tlce t1.(` trxi;' ;tzztclt•tttt
tl1tlt t71^ J1(ailttiffhas prrltl (7r' cf„tntrlbtrtcd Co sC.ot)1'G tltG I?Itlillt'srI'`:3 rigI'1t

tct rcce ive (ht"' ^)E4t1C (it, of whic.Ji the ci^.w!"c:ndant has irttroctt.rce-cl
(: N t{'lta"t44'.

-(`'lecs.r•ltir, however, the tiE`nerRrl :1lv,:cct111aav allowed for ^^^epl'iom7 with regard tti

i'llii'cI p;Zs'tit,r.; holding ;tulat•t^gation t•ights over iltc injr.rrcif p;ii•tir,,. '1"tite i;?strc of what

cortstittrti;,^ :t "bciacli(" it^ort rose to the florctert,)i1t O1't1let 1-irguMMt>. 01^twl,Y p1'irl1elry littit,`.ti

;i^ _t^i;.iii;r^"^r' G714 ^SII t[4^ rri tiiii ,^Viii, o`-tti ^c Ls[.fxr lil 44Iia1) iii i,[1a:" i(li'17P c}i i^Ir17rRs()rr v.

,tirrkcs (2()06), 112tr'^hio,41:,:3d 17, a case filittt rrlid not specifically atictrcasti tlle pr ovisions t}f '

R.C. ?31 5.20 due tty the D1c;t, that the irljtaries at issttc ;zcGt•s.red pncot' tft the e11i14t11101t t}l`the

lc,aisl;ttion. The Syllabus oftltnt decision st•,,tccf:

1. Br>th.an orininal titcdictia( bill rendered and 1hc asnottttt ttcc4ptGti as tuii payn7`r.nnaf-e
f..w. uir^ra. Itn qa^i•.4qra II•r•.,- • q,v..rsn.?Iafc.va..•anro e rr I^r .... i:.... 1'. }

i1411lie.^.it0.,•cV tti,q i,711;i..Iy q,J(4 iM41aUlItA4Jt4fRM^l.7 t;/fAJ i312tr IJIL 4'IIUAt41:.1 IG.i4N4lI:Cm^i ),E,lj ( ,itCqU)Cn'l( (ljj(.f

hospiC,tl c,trt:, ( Wxxgncr V. MCOuT1yCI4 ( 1994), 9 Q.)luo ,`_it,3cl 1,4, 9 ()1J !< <t-ti°3r 449 i`+1.EId
561. ftSii(zwccl.).
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/IJtia
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llltxtr +nr.ritierr•oiT, pcari'torS «I' ;t iaxc.clic:il bii[ t9ii.Cers trnmi t'tlr: rGtsu:Pt c,"if
c I:rtttpens,.tliorx cir tiorvic.c:s ttcldressc'ci ian .l'ry-me. '1"!ie coit;ttt;ral-sntn^c'erLilc
c'xtattc{cs tinly °evii3enl•e u1' hc nqFit;; / ir.ritf ^y aecrllplertll st?tn G^`, ,, f?c^t' ^tt5^^
no one pays t.hc: write-niT, it c"ttILIut possit71y constitut^:. payrrrcrrt t?1" ari3

i^t'i7ca'ii t^r()sij ,r t uli^tlcr,,tl o rlt,i Eit)c 1ikty5 thc ftc^90iiaic^ci
reciucti(iri. a(fErtit.t:ing Gvid41).C.wa o!'euriLo-ot'f';; dorr.4 tts.r< <iolate tilc. inia•posc
bchirtti the COl1<tterZIl-sE:iurCe reai4. The torili^,,vrar ciois ne^t uk)t^.iina cre-dit

Elr:a8uwc= of paYmerit5rttiaieby a ttiit•tl p.r.rty citt b+vhaff't}I`ihe lalailttiiT. lt1. ,at
(cmpfia.iti irt crr ► grnnI), qzrolirrg Wetttfir*g v. I.A.N^Anest1tt4^i.t

4crv;s.,PA (19851. 237 Kan. 50-1.51 :i.

'!"he Robinson C'.c+uk'r, thus s+llt.7rawed exactly wtt.it t'1tu Dr:i'e:rtci;"It in iltis, c;+kc 110l)Qs

ttj prr.scrt1 to the trier of gtt;t - cviclr,occ showixtg that i'itc PlitirEtiff received a writG-oi"(:`

Iresll^] his merlicaf inyttr.tl°rce carrier witli regard to the m4t,ical trO:ikrr+411t tbt illc i1a.jUric•.s <tt

iSst ► e 110r60. i;t: 111t.r.ct _i1c; 1,11crinteti out that tji€: ilottil>ts4rn ctet:isicwrt was u+rit,tm with regard

1`0 Iti case r.vlir;rc; caa:li amount (actual vs. biikeci) %vhs stiptilatt~cl t.c;, by the partiQs^ and

iire.5c.titc.t;I irti th;ti:-fortit to the jorYl, Irr ti'tt~ ^^ie at la.ir. nra StttKft Sti17t113tA0.rt

A mttc,tl rrttrl`4Y r40011t' c:^..4e iw also c.itud by the pkrrties. Jaques v. Man iorr (10 10),

175 t?iiiu SOtf 14.7, rc-wi;;itcti tlie Robinom decision in light (ii` h..t.,`. 23' 15,20. "C'1te.

Jaques Cuc:rt ^ieId that "°tl'te sC.rtutc, does ncit addt•r::s:i evir"icncc of such wtite-oi'(;; ii^t

m,ct,Jir;'a1 prctvidc:.rs. and, thcrcft7re, our }LoIclin;; in Koi4irtruti ctartttu!5." 125 Oktita `at,:3cl a:t:

42.

i't-tp t"'eytirt ,,ve-111. ititt) €t rl€:tt.-silecf hiStorv t}i" litt: at'mtrtrtcrtts rvitlt rc:gaed to 4:olhtturt•i1

;,ot.r ►'c.es and opined on t'Iie: t;t:►rtc't;rras ttil` Ihit rl0irtta('f in tlt,it niatEcri  which are tlie same

coitcc.-imti rrr;st::ttt be1'ore tlli s Court tctieitry.

1,1 ajtary kriow, both the giuxs amount billed bv a m4clit;ttt i}r:nviclt;r and llic:
ariiauiht by wlxir.li th<i ► i:^rovider agreed t(,) rLttuce the bill, .hrqtrus onntertds,
the jury Nvill deduce that tht; igl^^.iittii'F l^:ici insurance 4raver,fgi; and tti7iyiy

^ ot t F ^-, rd ►^7
.4rrttplc stahEractitrr► tri O

,4iGrtliint tetc 4Cifi^iit^a.;, ta^^=s^^^G..,I r^' ^c i^ G i^,•

i.rteliC3ti€y17 oi`' tliost" ctaracGrttS in t11t'~ 1311911,-tgc: cir' the stam4,..A wrri ►:e-nt'i`

iradicrites, only that ih4 providrtr accepted less tliati t{7c aisso>aiit nrii;irial1},
liillcti titr its services. While tiii:c tYiav typic:allv occur dtrt; t'cs a►l irlsttr,lnce

afirccyltleiit, that is t:ertairiiy tac.it always tlyct twstse. R.C. 2315.2.0 clrics not
ititi#icsrtc <t teggiG4a.tivs irxtcrt.t. to bar szic.i1 oviclm€;c,..'tdtc$ht;r p1aimil(`s
y{gatr)tT hc allowed tr.i ,;c:ek reLo'vc'ry tt3r medical c'xrtenac, a.s t6icy are
+.,rif,in^iiF biilcci ctr only fiie the amount n€:gotiats;d and ini;tl by inKurdncc i;=
fot' llie t:iencx.tl Assembly to cletcrsatine.' td. ;,tt 345. qunr'ing- l3rrf,tintioit,

11 'k" Clltik) St.id tit 23.

Ia 004/048
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'1"ial: .l.aclnm.4 C'otit'r, Itauft,r, clicC rtot P1•iaak4 this rtifc: itlls( ►1ute, "!`aie very rrrxt

g tlta! "(,b 2 cc:a w<c ►tiX, 2:3 13.211ja;Yt' rgi:iph 1Gavcr s.itt `"u9it" rrt' soet ; h;;Er tile 1.r ► ai s:ottdt, st;stin

i(nC5 ili^^ ^3tt}l11 ►̂i1 l:vtt$tr^^G4 i^^' wzitt^-ca!'f'& r.Vte: :tdrllissil^iliL^ tafNtttw}1 cvic.k;iarc i,, rlc;tct•tZtined

7ararlC.^' tl^e i^ultw t ►±t`1#vitl^n.4c,^," ^cl.

`7'ht 1'']caitati(!' h(:reir.'t would have tl'tis COtat`t: E€1caic to j":.d':R. 4(>,; li)r 1Kttitini7ce.

t~;v.f{,403)(l) taroviCtti, t11ij't "r=jjlt'11{ytigh t'Wcvetrlt•, ti.vitleiji:^ ^^ noR ruiratissib14 it' it.:;

1Nr0hr16v4 v:Alur i:; 14rh4t:titttiallv otatmeighe:cl by tlic danger of tttafair prt:j`atli.ct:, ol'

contits;on of th4 car ot' irti ;twtlittg, the jtiry." Clearly the evitluttE-:tr tlF wn•itc;-Liffis ita

tlsi's iiI<<ttc:y- is ri,;luv;ittt (1:3t:i' evidence iS ecvitlt.:rtu^• "11avitaL!^ :tta;?

St l1tlCiliV to make tt'1e 4 tlstt'I.IGe (jf :slt1Y 1 it,l th-jt ioi^C(1t1y4ClttCtl^aS"• to t•he. llutl'"t•it7 ► tluit:t(}i1 of

iaw ttt tion ms,i•^ C,r•oha{li^ or less probahit;thlirt it would he without filtc` e.viaetttsc."). '1`hi`'

iltw: doi1 lla;at this Court must tiicc ir, whether or not tos4en'tiiagkv c.irctamvcm,t tlxc,• Sctiat`tinic;

Cutit`t cl t f.}taiO l.ht•ough tl1t: ttlilizt+tttslt riftheRulea tif Lvisticnce.

Justice 1::'I.w ft:r'.s dissent itt.t.tcFues is iaisight'lii1,

1Z,(;, 411 5.20(t'►) .cnswt.:rs titc (]li4stst'jn lic;ftare us: evitlevce ctiC the ot1t(auiat
l,cq;ible.ti iu;,,<< 110t. he itatt-otiucee1, 1,+e:Cotr.ise: thC, 'xerttr'ce OE C0Il;atG}¢3! !)e1lelit5
Ft1y ;a...^i^^^t:tt^ctttrtl rigttt of submgatinn.' ,If€citaes did ntat riet:,oti.;lie !he
wrl(4-fll'(e {iC:161141- 1;1id Manton. The pI:UVtdG•f i;11'.lcaqti4,St I{14ll1t::1! G:la`titltl!

t7trl ietitiatt; tEic l4:tsei' !'tayrnetit, Who is 1Ll't to lac the yout`t:o of tiae
collateral heneCit.ti':' It cttzt ^iilv be ,lraclltl:s' :irtstaraticc t:tampttrty, it initiated
:ttzcl t'tclr.;t,itit.ttect tlic wstirc-taii'f; ailci it has a cotnracttreil riglit of sribrc^ptit.^t3.
AmortJittglv, evidence of thc ccrlkit.crtil hene•t'its may iuat bt: itatro(:(ttc:ct^.l.
1t`s iirit av+:°r,ycliriit ttlt tlt7e3taon.

Justice l;rttilc3}?t'i'g Str.tttan isstit;ti a ct+nctirririg!dissettting ttpinioat in Iiabinsora

tJwt Wso ootiliressc; t.tac ;:;•tie at lltittt-k

As the ms.tEority Clisc:trmecl, in Ihi,; tlttv .tn.r3 age of mxrtiagttl ctar4 arit!
!" I" •^ae^'+=.ti ^iit^ tyti inwiirotc tlitl^ t!'17t'1liltf 1'611► i1iI1+.L[t filt(;f) !'twq

Ut:'^1.4^ttltlli'i^; FJ`k !{I^rLIi^rR^+ u,n_.. .1^ ,r•^..rr • .,., . - . . -

littJt; t't'lttli(,art to 1:11c' aetttttl of the services. 1iowwa'ci; the acttttal ttitiottnt
t'tille(i is ,tit7rtY t"@3fl4ctiv4 st'thW 8CaL111l v,tlue Of ih^^ SUvicsrs retxl4rcr.lr whicli
juries tafle;ra usu as a beiiclaniark in c14c.idicig t'he:tcriuusr ►4cs 4rf eh(.j in:jua°ito-s.

For wYa1xlr!Ee., a E}laii,tit'(' iticttrs a tttetiica,l hilf Iitr M,UC1 ►3 ('tu mctlil.:tt care

ztfter a c(ya` accident. '126 Tttc: $1 t].Gl0t:) bill is sa.ttl+,Kd fiai• $2,000. U.ttweuGr,

ct.tinl%txg tt1c pI.titui('(' iracurT4cl t.^tal,v $2,000 in tru ►ttraetlt tti4ttarts tltc: klel,ree
car tncdical cttx•e taiici nlalvsical tltatmages actually aracttrrcti Iiv the p1<iintit'f

and could di ►Tlitlisl't the aCtr'Jott511G`ss 11E' the pl.iitttiffs liajurici, ] l2) t°)hi(i

Si.. stl ttt 25=26.

11605/008



IN THE COURT OF COMMON PLE Aa
LAKE COI7NTY^ OIIIC?

KEITH A. KING, et a1.

Piain tiffs,

-vs-

JOHN A. COOPER, et al.

Defendants.

r I ) ^ I r ;CASF ,.'^.: 10CV 001132^ ^

TEJJ)Cr EUGENE A.LUCCI} ..

OitDER

^
)
^

This matter is before this Cottrt ttpon Plaintiffs' Motion in Linxine re: Contractual

iznsuratict "W'rite-oft,"..

Upon coiisideration, this Court finds said 1Nfotioti well taken. Defendants arc hereby

prt:cluded from reteretieing or introdcicinv at trial aiiy evidence regarding eoI[aterat so«rce

ben.efits received by the Plairttiff, i nctuciin.g the antnmits of contractual svrite-offs or adjustments.

Ttierefore. Plaintiffs' i'vIotic,n in I.,ituine re: Contractual Ynsurance "Write 4.)f1's" is hereby

GRANTED.

cc:

IT IS SO ORDERED.

iYlark A. DiCello, Esq.
Joseph H. Wantz, Esq.

FFR 1 5 2012

g
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ln tl'1t: Ir10.C'.rt*4L 0*11111 disi:lwstpP'e, Jtt+tlt't l;ttndl?t•.:.rL'` Stlxttt(9t1 ditt nK)t dI +tiCrtt witll l.€lr,'

primcEry htalding of the det<:iyin ►a, iir that: c•vidence Qa^writt;-tifCti c.an be' irttruf ltrcc4cC. Her

pcni7t o{'c.ontetitimt was Xrrth tf,d a.6101111t cif r&awerv itltbwtcl to tl7cs Pl4saaiti{!. '.{.'tsis l.tgt,rt

ItlcluO(:5 fler V4'klrdti tliit to ol)^;!11 up an't'g1,]f11et1t: r4gardilZg {lerpt?sitloYf l?Lit 10 1115;IA411t tllt'.

z:onCUtiit7rro ;anf1 c.ontefil:ion that cxkt r^ rnmt between ttienilleris of tls4 COttrt O1,

t.)tliti tvi(lti rugttr:r.t to t;oil:ttural {:►unuiils and 2 3 ) 15.2{)-

A e1et:iwio€t wlta4:her nr not t:c, taciniit evidestce: re-,,tg in t3tt` wuml c{isr.ec,tion o!'txial

court, ailti wiftttr'►t•bc: clisttiyrbkxl absc'ot I11t tt^xa^t^ t7fthatrliscre.tion. ,5'ee, Wighttrtalt► 1'.

C:;rattsrilii3:ttctf li.rit t: orp. (1999) 86 Ohio 4{'.3(1 4r C, In thc iixstatlt mlattc°r tl1iti Ct^trrt is

Ps'C:,elite:ci witli a t-ieor clilc'mrtm \11itli r`:-gat•d tr:) t:liQ ,rdmi:+wihility ofC.C,e ^nrrrtc t5if'c:vidend•t.;

'I'hc C}e.le^^^ict ►^1'';. po-sition tlrml ll]i:a'cr is cirv "t'.{otrj• E'attilt{irtgs-z" tt1' tit4 Su0ar•eti^^ie.- Court r i' ()hio

and 1hat: iltis Cotia't is btatirtci tc, tix(1ow tl•itt5c {tultli.ttga is rtut*plzt;etl, Ji i; thcb po,;itit>tl of

this Cotirt tha.i. there im an inhorcm ct:rta#'l'tct: het.weeai R.C. 2315.20 ttncl tlle

11aWn....0nhyaq rtae:c decisions, aIltttlecl to hy tfrc. Stipre:}te C'otrtt itsclf, "1"lae fact that tile

.rat{oes Court spc:cil^tc::tEly :yt.iteG{ that t]•t^.a .rc{mii;,it,n ol,' t;vicCt~titic oP° vvrite.oftk is to 17e

liglal ot'ttat; Rtilcs ut'Bvit{t`cu:c is t;orltr9a{ling t.rr this Court. f:;viclmicx* taC'

Wi^il.w €?[i is evir.derrce trri(i tla4rt:Ii7rtr this C;'t.xtirt t:2rra citrtCta'ttirte w11e{l'ter m- iittt. I•:vA, 403

pruCtilair,s tite .sclrni;;5i0ry.

11c C:taui-t believes that, ai echoed by t7t17er Jtidgos irt other e:otarts, thtrt the (: ►et
, . ..

a.d:..._.....,_1!! sac..:afu .aen:+^ia :r. t^^es e1t^ irlnc^rrr n,^ ntz^yrin.etu'sre Ir 11^'tiT hl\
llli„Il {RE^f[Cd-i^7[. i;'ol'1t,fSn114,1: vc1i^. vWlti•z:x r.r7,^y,ti Itr %1,ti. 1 1 -Irsr4^ v, (i6je ,xrrr==r^.,crk,.rna u rrua c.e.

otat,i'igl'i{ t,tlrtii-qsiurt by urniz.44)11, t11tit insL1r.u1c:u was lie:lc1 by tltc: Pl;tiijt'til''f ixt t{iis ni,att'cr.

"1'ht*ru is c;lc:.tt'ly a :;tthrtsgutiun agrcmi~nt in plttt;t:. R.C. 2315.20 forbids the in(t•c'jtltRc:ticart

;rc:•er'nent is in plac;c„ T{'rc Court i} ot"o1'evitic.xlce of llsircl party pt:ymt »!s lmheii 4trc;h an q

thit. pE}sitiOrt tl't'at t:he writt'-t7{i'esvicit'nt:.e. il`, ►dmittecl. wi'!1 lu.}tl to 4iIl tttrezs fi+rotygts of E,1'.it:.

403)(A) heing implicated. '['ht; ekideitce is clearly relt:vetrit. fftxtve-vt;.t`, r{io i'Ittint'ii't`'s rig1i4

tt) t1c: tll-^6dC whole could b[` f?rt;juctit:cd ttat'+.-+ttr;it t!t% tiiwclovtare, c,C'thc wriit;-oCi'evitfienecin

til:lt ihl: }i,1Cy Gt7UItl vury Wlrll 17eL:()rl•!e t:m111.r4ed as tt) 1Nht) is ihf; !`C:ipt1t14tE1{C party and to

wl'tvtl'it%r or ritst the l:}eC'trnliant Shtar.rli,i 4ie held ro ,z lesser dqgree ra1'rs:tipnn,;ibility bs;catlsu

the P'!tx»zti{f hati the fore,ic;ht 'to m(airti,nin hc.,lt:la insurance trcavc1712,0. 1'hiS, t;'.t.yttrt aWtntS

this case tried on evidence that clearly tihtaws thut the '1'ltiintit'F was in,jurc:tl and tltat lae

ii7catt•rt°tl ttsGr i'ir)sir16t41 tilyligatiran as a r4;;talt o{'tlte injtrrit~:r. "fhe I'it4t tt•rtxl tli>N,jlary could



02/29120t2 16:35 FAX A 348 4033 COMMON PLEAS COURT 0 007/008

rttiriirtiire IliS pairt <in{( sutl^t•itig, ot iriini}liizu tfac: extC1,nt inlLiri'. by irttrt^^t:it.tr.titat1

til' t.lic e:viC(i;ttce si{' vvritt t^(1; is st vc.t'y t'e.tl c:i,,ni:ern to this Cc,utt. The ci xngt`t' Ms. A

t}ii• C'c,urti L^^ti^lic,t^, ^tar t}ac 1^r,t4rltit► f rff a jAr r:>r jun,rti ^^i:lri^ .a Si^i^ikic'. ► itt ^eductir.^ta it^

WE' Itcc(ic:Ol I:ttlN and Men cir,iwing it71i:-rc:tzc.c. t(ttat t.C^e Tni:tfiit! !tt'ON&ErUh wc'rr

lt'iC1CC;C•SS,lryor tlt"rtl' the QlAS tiVC^L• cti^1ggt'oltd by tl1c", 1,1116ttii'I'.

cwt}ta`^pDfy, ,itt assigniMc or suhrciuc of a ci.itZl sta-mls 141 Ili,ac4O c:(.' :in ttsaignor or

;41.1Ni.)pli` i1Cl(! S1,IGGeeCs to i11^ h1:i Pf1;M5 and l'41T1cCli^.s, See, Iia(i. '̂r. J11'M. ErXc)ttill};4 ^f ti1e.

(`.ilica};[► Motnr Club V. W,trst.sti'f {1 945), 144 Ohio St.. 457. kty WAving only the

il^.Eati^ctl hills i?i'rla^^t^l^^itaGifPt« lac f^Clta'litt^ecl s^rivia^: tJar. i^ttll ajij()L,ItYS L7il6ct(, t.(ie ^ulit:^^ltr.ta

vvill be murac vAutlc, ;hOti)ti (llG. in 1n :,dc:Clttai.e ;.i11.2 Otint, ;t^i41 tC^^

i'laitttiff Wi11 be: 81Au tkz !}l•e-Scra to l(le ,jury the 1`iall weI1t oi tltc ktil^lJ^c:i L1. ci^tt'rt^t^t tttctt Il^

inc:Lrrrr.Cl Os 11 retiuPt cat`tlt0 1?ele-t'lderttfi3

t{aiit tfie eXc€LItiic>rj t)I'1110 vkmil^-t^^1 kfiviLlC;rtr G 1^L^rtits;tttt ttt

1.1'.12A03(E1) is proper tlt t?tiv m,atte:t" ryttd, tts tioc ll, Ckli,tlNrC',4 the ><'lwttnt,i €''s '406r}ra trt

1*,,imine ;Is to the {`ral{4xwiAa,a;, tiUl,jW t0 t`trCtat1,sitl0rati01) iat trial should tltc:. sitttaciott w

wat'r;ti tl t:

1: tlll 4'r:rli,^l.c^ttL[ sc7t3t'Gt: iatlisrt'rl.ition, int".11ac1)ng lti:tllth lmnc:#tt`; aGt^t:i^`c:t1 l^Y Clle

t'14tirat.i.l:^f x:tlcl the oit1nt,tm lhe: L'`f<tiratii't';a Iacaltil iatstar:atat:t: c€tntl,atiy paid arty

het.tllt;me: pmvitiur are tr^ he: excltttlc;ei !"rt.trrt cCiscussion or pt•w%icn1.tf1:icln;

J'^_ x:llraai rrt'^ ttV It'u:7 4^1t1'F_

an

d .i. . __ _ ^....et ma, _

r^... ^Ityctiltj ^I) 1).l.'.^'t11'i^I1GC e1Cf1t1Sli77Cit^l iiT^l?i^ts or tnuctcurrnn er^.t4 ►^^a, ^ta rs tia,- a

pac'1y inylnt`R1nC-i: com}iony itr4 to lie exclude lrotii tlttiCLlySaOlx r.lr Prt;3Cattt:ltlDlt;

i, i^ut^t^cl;^^1t und/or liri• attt7i`ttey(.3,} are prtaNtitaitcc`i 1°t:+rtl taie:ftlactattt^^ or

i17tr^idttcing t:victenr,e: that t.lie:1'l4tiaitil't' 1staci health iatsux,.► ticcu that tj.aicl c.*c-t`t,,xit7 u('

lais medic;dtJ c'xl:iLSnscs or troi11 mt:ttaof7iq tlaG s41ut't;.U of Stadi rtisylncnt{ ,iptj tl•tc'

,iltln ►,ciat,s wrs`ttr»•t1 G?f'(' 117qt;:orl by pIttirtt:if("41Ie:Vtltia iilsllr,ltit:ss COrnPMly.

IT IS 8 !! i,l^t D.I'riYl:+L'••`^;

r, ,',^,^
^ !̂ _•,^...

^• `'{ /`^d r ^ i ^ ^r•'r£ .

.. .^ ''`ya.'...^ "^sr.,..,.....^. ^^.^L'. ^,^., ....._.. .

at^%ftik'Q^kat.ren ^s
,. ...,.^ ^ ^

E;MA"1'K

;
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01' SIs', [t v rtt:I;

A copy c,C tttcc ict ►^,gt.zirtp vurt,; vi.1 facsimile. attEi Vir'so=t:l;i5s tl:,;ti, Nr1311, Ptr:;ti;tgc 12J'e-e .,
p^ricl. L'tiis 2`1`^" 1)^►Y o!' Vcbruarv, ^!lEl2, 1r^^srn t^^^ f«ilawxng

si;i?t[ A. SpePU, L'yq.

."^w^t tit)1)41'lt^f` 11\'Gl1111 SLtiEC 440

C'lcvvt;^t^d, t^l^ir.r ^1^1 i ]ri•-1 ^(:^^1'
:^ttt,r^ic^)^;C«^' ftrr ^'l,^it^tif!'

A1id

Pa1r'1'll,k

¢'t()Q 4t1pf:6111' A1•'t 11.114 1200

C'levclaiu1, Otiila 441 14
At:t'orney t'oi- 1a ► c a>leFindaiyt

^, ^ r ^ .k .y , . .i,^ • . ' ^ ^ ^C^ / ^

^,^^,_ ..•, • . ,. . ...._ ._.. . ^ . . . ' e•...:. ....

IC^^11i3t;1^ !^')( Fl^lt I, k3^rl:tif1t ^1f11'l;

e
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COURT OF COMMON PLEAS, FRA:NKLIriF COUNI Y, ^O
^Gi^9 ^'^CI"^ll.a DIVISION

f.oraiae A. Dimitroff, etal., CLEtiri OF Ct?iJRTS

Plaintifl', , CASE NO. 07CVA-41-103

-vs-

Bryan T. Grishcow, D 0, et al.,

Defendant.

DECISION AND ENTRY

Eendered this 5'day of January, 2009.

CONNOR, JUDt'xE

This inatter comes before the Court upon motion of the Plaintiffl7V LTMI1V;iJ to Exclude

Eviddnce of Collateral Source Information. I'laintifrs motion was filed on November 20, 2t1C18,

along witli supplemental authority, whic:h was filed December 1, 2008. 'Fhe Defendant's

merztararzduxn contra was also filed December 1, 2008, and P[aizztiff's repiy was filed December

8, 2fiJV8.

The subject matter of plaintiff's motion is at,y evidence that Ylaintiff's health insurance

company paid aeiy healthcare providers; any write-ofTs that may have occutx'e^,d• and the source of

any payments that were made.

Ptaititiff asserts that ORC 2323.41 applies and inat "uie d.ecisiori ili RouF-raor, v. na=es

(2006) 112 Ohio State Z"' 17 is not controtling.

'1'i-ie T.7efendant argues that pursuant to Robinson v. Bates, supra, both the original medical

bills and the amount accepted as full payment for said medical services should be admitted

EXHIBIT

: 3UUGE CO1V1'+FOR



pursuant to R.C. 2317.421. This would give thc jury the cppo3tunity to consider all relevant

evidence as to reasonabteness and riecessity of the medical bills.

'l-he Plaintiff argues that the applicable statute in Robinson v. .$ates, supra, as cited in the

opinion by the Ohio Supreme Court was 2317.421 RC, whiclI limits its application to damages

arising from personal injury or wrongful deatlt actions and basically provides that: "In an actions

for dam.ages arising frorn. pcrsvnczl injury or ivrongful death, a written bill or statement, or any

relevant pottion thereof, iterniu:ci by date, type of service rendered, and charge, sha11, if

otherwise admissible, be prima-i'acie evidence of the reasonableness of any charges and fees

stated tberein for medication and prosthetic dcviccs furnislied, or triedical, dental, hospital, and

funeral services..."

The Plaintiff i'itr"ther argues that R.G. 2315.20 was rc:fefred to by tkte Supreme Court in a

footnote in the Bates opinion as follows: "We note that, effective April 7, 2005, the Ciencral

Assembly passed R.C. 2315,20, a statute titled "Iatroduction of collateral benefits in tort

actions.°° The purpose of this statErte was to set fOrth Ohio's stateznent of law on the collateral-

source ru4e. This new collateral-benefits statute does not apply in this case, bowever, because it

became effective after the cause of action accrued and after the com.piai4it was filed.,'

The defense argucs that the footnote referring to R.C. 23I5.20 is inconsequential and that

the reasoning of the Supreme Court in Rvbinson v. Rutes, supra, that the amount billed for

services and the amount actually paid for services is all relevant evidence under E ,vidence Rule

402 as to the reasonabten.ess and necessity of said services. Further, the fact that the provider

took a lesser arzkomit than the billed services is nnt a "paid benefit" to the Plaintiff, by any source,

so the collateral source rule does not apply any way.



R.C. 2315.20 states in pertinent part as follows: "In any tort action, the defendant rn.ay

introduce evit3ence of any amount payable as abenefEt to the plaintiff as a result crfthe dazrtages

that result from an injury, death, or loss to person or property that is the subject of the claim upon

which the action is based, except if the source of+collateral benefits has a mandatory self-

cffectuating federal right of su.br'ogation, a contractual right of subrogation, or a statutory right of

strbrogation or if the source pays the plaintiff a bonefit that is in the form of a life insurance

paymerit or a disability payrnezit However, evidence of the life insurance payment or disability

payxnent may be introduced if the plaintiff s eniployer paid for the life insurance or disability

policy, and the employer is a defendant in the tort action."

Therefore, the Plaintiff argues because the insurer or source of oollateral beneftt in this

case has either a sf.atutory or contractual right of subrogation, the decision is Robinson v. Batec,

supra., does not apply because the injury in this cm occurs after the effective date of Robinson v.

Bates and the effective datc of R.C. 231 S.2i}.

The defeirse argues that the payment of a lesser amount to the provider by the insurance

company is a negotiated acnoint between the insurance company and the provider and this is not

a "paid benefit to tkre Plaintiff' and tlierefore R.C. 23I5 .20 does not apply.

It is the apinlon of this Court that the rcal subject matter of this debate is what is relevant

evidence pursuant to Ohio Evidence Rule 402 which provides: "All relevant evidence is

admissible, except or otkterwise provided by ... statutes enacted by the General Assembly not in

conflict with a rule of the Supreme Cotirt of 4hio, by these rules, or by other rules proscribed by

the Supreme Court of Ohio."



'ilvidence Rule 403 provides: "Although relevant, evidence is not admissible if its

prabative value is substantially outweighed by the danger of unfair prejudice, of coikfitsioii of the

issues, or of misleading the jury.,'

Neither the Supreme Court in Robinson v, Bates, supra, nor the relevant Ohio Statutes

prohibit the introduction of bills for actual medical, liospita.I, dentai, rnedication, etc. incurred as

prima-facie evidence of the reasonableness and necessity of those bills.

The question for this Court is to resoive the applicability of the Supreme COurts opinions

ia. Robinson v. Bates, stipra, and R.C. 2317.421 and R.C. 2315.20.

In this Court's opiniota, the introduction otthe original bills not only provides prima-facie

evidencc of the reasonabIeness and necessity of those bills a.nd the treatment of the injured

person, they also are pritna-facie evidence of the nature and extent of the injuries as well as

future permanency of the injury azad the pain mid su5ering or iaclc thereof that the Plaintiff is

going to endure.

The amvuxit acceptc '̂d by the provider as to any particular service, is a€iegotiated amount

between the insurer, HMO, and the provider for payzIxezrt for certain types of inedic:ai treatmelit,

or medications, or hospital stays. The Plaintiff is not a,participant in these negotiatiOIls.

Further, iftixe doctor, hospital or pharmacy wants to participate a.s a provider with respect

to a particularr insu.rer or H1vSC, he or she must accept the tezzns and amounts dictated.

There is no evidence before this Court nor was there before the Ohio Supreme Couzt in

Robinson v Bates, supra, how these amounts of payments were arrived at. This Court is,

however, of the opinion that if it were to have ten doctors or ten administrators of hospitals in



front of it, who were asked if the amounts paid reflected a fair and reasonable amount of the

services provided, the Court would receive a resoundly negative response from all of thern.

The Gourt can take judicial notice that theze is constant conflict GeUveen the irxedicat

providers and HIvI;U. and insurers on what is reasonabie in tem-is ofzzaedicaI and hospital costs.

Most of it, however, has to do with balance sheets. None of it has to with the actual injury or lack

thereof iiicurred by the injured perscrn.

The Supren-te Court in Robinson v. Bates, supra, extended the provision of R,C, 2317.421

to include the actual payznetrts inade by the insuran.ce companies to the providers as evidence of

the reason.ableness of those bills. In this Court's opinion, such an extension sliould liave been

made by legislative enactznent.

'I'he Suprecne Court did specifically provide in its footnote that R.C. 2315.20 was not

applicable and specifically stated: "This new collateral source benefits statute does not appiy in

this case..."

The defense does argue that it is evident that thc; Supreme Court will ultitnately apply

Robinson v. Bates, supra, because the lack ofpaytnent or the fact that tlze provider took Iess is not

a collateral benefit to the Plaintiff, so the collateral source rule does not apply anyway.

However, in order to introduce evidence of the lesser amount paid, the jury must be told

that there is a collateral source for some payment, and the payment of t.bat anaouuit is contractual

betweet7 the provider and the insurer. It does not take into consideration the extent of injuries to

Plaintiff, the perniazxerrey or n.on-perxuanenc,y of the injury to the I:'taintiff, and the pain and

suffering or lack thereof. In fact uztder Evidence Rule 403, this Com-t finds that such evidenGe is

outweighed by tiie danger of unfair prejudice, confusion of the issues, or of misleading the jury.

5



Therefore, until the contlicts are resolved by either the General Assembly or the Ohio Suprezzte

Court of Ohio between Robinson v. Bates, R.C. 2317.421, and R.C. 2315.20, this Court wili

apply Evidenc:e Rule 403, wtiictY supersedes the statutes and in this particular only, the Cotwt

holds that the defendant is prohibited from introducing into evidc.nce, or in opening statements,

or closing arg.urnents, the amount tlte Plaintiffs licaith insurance company paid to any healthcare

providers, aiiy write-ofi:'s that rnay have occurred, or any source of any payments that were rtra.cle

as a resuit of this injury.

Tliere is one final argurnent this Court has not addressed atid that is the possible windfall

that a plaintiff cnight receivc with respect to the awarding of damages for nrzWical bills,

hospitalization costs, medications, etc., rvhen the actual amoutit paid by the medical provider is a

lesser amount.

13efore the decision in Robinson v. 13ates, supra, a defendant always tkaci the option of

asking for interrogatories to be presented to the jury as to their findings of specific arnou3 its for

medical bills.

"1'h,e filing of a motion for remission after the verdict is in would require an extra step, bflt

such matters should be considered and determine{3 by the Couct outside the hearing of the jury.

And in most cases it would probabiy be a mere mathern:atiral determination, easily arrived at.

And in this way the plaintiff would receive a full and fair determination by a Jury as to

the nature and extent of h:isiExcr injuries but without incurriiig a windfall as to what the actual

payment of actual medical costs.

The Supreme Court opined in its decision in Robinson v. Bates that introducing the actual

medical bills as well as the actual amounts paid to the provider by the insurer, would give the

6



jury the ability to detetmine whether the amounts actually paid should be awarded, the actual

medical bills slioulcl be paid, or something in between.

In this Court's opitiiozi, stsch evidence would be confusing and misleading and would

interfeie witlr the jury's determination of tkie. instructions as to damages give by the Court: "You

will c4nsidcr tire nature and extent of the injuries; the affcct upon physical health; the pain that

was experiettced; the ability or inability to iaert'oniz usual activities, the earniugs that were lost;

the reasonable costs of necessary medical and liospitai expenses inctuxed by the Plaintiff as a

result Ui`this accident. From all thcse things you will determine what sum will coznpensate the

Plaintiff for the injury to date. You witl also note that the Plaintiff claims injury is pcrmanent and

that she will incur future expenses; and that tter ability to work and enjoy the pursuits of normal

life will be lizanited, affected or izxxpaired, dnd that sl7e will continue to experience pain and/or

lizxtit.ed disability for aia indefinite period of time in thc future.'°

Again, the introduction of the contracted arnouYits actually paid by the insurer to the

provider would have a certaiii detnimerital affect upox ► the jury's ability to follow this charge.

Especially, when a hearing after the verdict and a mathematical computation considering specific

amvcrers to interrogatories anid actual paytncrkt.s znade by the iiisurer to the provider would prevent

any windfall to the plaintiff as to present, as ^,*relt as future ecflzroinic dam. ages.

JOHN A. CONNOR, M
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LORAIN COUNTY COURT OF COMMON PLEAS
LORAIN C('?U N'i"T^f, taHtC7

R0N NABAKOWSKI, Cterk
daU'RNALEAlTi;tY

James L. ttlli:raldi, Judge

Date 08f26l08 Case No. 08CV15443(3

GEORGE RiVERA JOSEPH T JOSEPH ^
Plaintiff Piatntirrs Attorney (216)522-1600

vs

i~iLLiAN I URBANSKY MICHAEL J SPETRINO
i3efendant - - - Defendant'sAttomaY (Z'{ 6)623-1155

Defendant's motion to compel is granted in part and denied in part.

Defendant has moved for an order compelling the defendant to sign medical
autharizat'ron forms to perrnit Medical Mutual to release to the defendant aii records
reiating to the plaintiff. The defendant seeks this infarrnatiort on two distinct bases.

1) The defendant wants tc obtain insurance "write-off infarmation pursuant to the
Supreme Ccurt's ruling in Robinson v. Bates (2006), 112 Ohio St. 3d 17. The courts in
C?hia are in conflict as to whether Ohio Revised Code Section 2316.20 supersedes the
Robinson holding at least where the insurer or other payor has a right of subrvgation.

R.C, 2315.20 states in relevant part:

"[Tjhe defendant may introduce evidence of any amount payable as a benefft to the
plaintiff as a result of the damages that result from an injury, death, or ioss to person or
prapetty ttot is the subject of the claim upon which the action is based, except if the
source of cQflstersl benefits has a"#* contractuai right of subrogation "*•" (Emphasis

added.)

The Supreme Court in Robinson noted that this section did not apply to the parties i1-1
Robinson because the cause of action in that particuiar case arose before April 7, 2005,
the effective date of the statute. To ignore the plain language of this statute would be
against the ordinary rules of statutory canstruction.

Since Robinson v Bates, the courts and iitigants have seen the practicai effects of the
ruiinq. Additionai tame and resources are spent on gathering the records, tryfig to
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decipher insurancc payment records, and reconGlling provider bills with insurance
statements. This extra paper work for the litlgantsF the providars, and the courts seems
to create a potent#af for confusion in the courtroom with an inordinate amount of time
spent on these issues before trial and during trial at least in this judge's opinion. Section
2315.20 eliminates these problems in those situations where there are subrogation
r'ights. Such is the case here. The cause of action in this ' case accrued on the date of
the collision Januairy 13, 2006. Therefore, the defendant's motion is denied on that

ground.

2) Defendant also requests insurance billing information to ident^fy possible sources of
prior treatment that is causally related to the injuries and damages in this case. As this
information may lead to admissible evidence, the defendant's motion is granted. The
defendant sha#l provide a limited release and autharization to be approved by plaintiff
and plaintiff`s counsel for the release of Medical Mutual's billing records. From there, it
will be up to defendant to utilize discovery tools of interrogatories or a limited depositlon
to determine whether the treatment rendered is reasonably calculated to lead to the
discovery of admissible evidence and then follow up wlth the approprlate subpoena
request (supplemented if necessary with a medical authvrixation signed by the plaintlff.
If the plaintiff or plaintiff's counsel believe that any such records are unrelated in any
way to the claims in this case, then plaintiff may file a motion for a protective order. This
would likely require some type of in camera inspection of the records. It is the cQurt's
hope that the parties can work this out In a reasonable and professional manner without
further involvement of the court unless absolutely necessary.
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cc:
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ZP+i THE COURT f?ri Cf3MlMi3N PLEAS, La^^do"'moyho

^
I^.ikGI1C%l Goney,ct al., '.

[?N PLEAS FmOo.CI06-5002

B^RHIE ^QUR^S
Plaintiffs,

Judge Cary Cook

'Y$.

Ryan Hill, * JQUI21►iAL ENTRY

Dcfendant. ^

This case is before the Cotirt on plaintiffs' anOt.ioR in Iijnine. A memorandum irt
opposition lias been filed and the case is now decisitrnai. Upon review of the pieadin-gs,
applicable law and argum€nts cfcounsel, the Court finds the niotion should be granted.

tn addition to Rnbinson v. IWe,s, 112 Ohio St.3d 17, 2006-Qhio-6362 asid R.C. 2315.20,

plaintiffs cite several cases from the Lucas County Court of Common Pleas in support oi'their
naotiQn-to prohibit defendants frorn tn.entioning or introducirig collateral source i:xd'ormatipn to
tlhe jury. Platntif-f.5 assert that the 'snjury that gives rise to their elaims took pla.ce on Septernber
23, 2005, after the effective date of R.C. 2315.20, hi f.trfher support ot''tlielr position that certain
evidence should be excluded froan the juzy's cor►sideration.

Defendant conteiids that Qther decisions from the Lucas County Court of Conamou Pieas

are not binding on tkras Court, and in opposition to plainti#fa' atgurnents, points to a decisaan by
another judge on the Lucas Courxty Court of Common Pleas which aliowed the introduction of
evidence of the amount of the plaintiffs mediGal bills that were actually paid and heid that the
collateral source statute excludss only +evidenee of bonefits paid by a collateral source.
Defendant maintains that evidence of medica.I bills that were actua'1iy paid snouid be subrnaVed to

the jury as 4vell as the total amount of the medical bills. Defendazzt contends that the collateral
source rule does not apply tD "write-offs" because they are n.e-ver paid.

After carcf41 considesation, this Court flnds that the differance in the amount billed and
amount acccpted, the "wr'cte-off," is paid by insurance companies through negotiations with
medical providers and payment is made by thc volume and good will of insurance companies aad
the guarantee to the medical provider to be paid a negotiated axnourit. '1'he Court fiuther finds

that because thc anjuzythat plaintiff-s assert gave rise to this cause of-action occurred s.zrer Aprii
7, 2045, and pursuant to the holdings of the majority oi;'the f irdges on this bench, plain ws'

nzotion is found well talten ar►tl heretay GRANTED, So (lRD) MED.

Dated:
Gazy G. ook


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96

