
IN THE SUPREME COURT OF OHIO

OHIO POWER COMPANY,

Appellant

V.

THE PUBLIC UTILITIES
COMMISSION OF OHIO,

Appellee.

^
Case No. 2 U 0

Appeal from the Public Utilities
Commission of Ohio

Public Utilities Commission of Ohio
Case No. 11-4920-EL-RDR and
Case No. 11-4921-EL-RDR

NOTICE OF APPEAL OF OHIO POWER COMPANY

Matthew J. Satterwhite (0071972)
(Counsel of Record)

Steven T. Nourse (0046705)
AMERICAN ELECTRIC POWER CORPORATION

1 Riverside Plaza, 29th Floor

Columbus, Ohio 43215
Telephone: 614-716-1915
Fax: 614-716-2950
mi statterwhitekaep.com
stnoursegaep.com

Counsel for Appellant
Ohio Power Company

LLFF-2D

N 0 V 3 i^ 49 ^^112

Michael DeWine (0009181)
Attorney General of Ohio

rn

William L. Wright (0018010)
Section Chief, Public Utilities Section tv

Werner L. Margard III (0024858)
Thomas W. McNamee (0017352)
Assistant Attorneys General
Public Utilities Commission of Ohio
180 East Broad Street, 6th Floor
Columbus, Ohio 43215-3793
Telephone: 614-466-4397
Fax: 614-644-8767
william.wright(â puc.state.oh.us
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NOTICE OF APPEAL OF APPELLANT
OHIO POWER COMPANY

Appellant, Ohio Power Company ("OPCo" or "Appellant"), hereby gives notice of its

appeal, pursuant to R.C. 4903.11 and 4903.13, and Supreme Court Rule of Practice II, Section

2.3(B), to the Supreme Court of Ohio and Appellee, the Public Utilities Commission of Ohio

("Commission"); from a Finding and Order entered on August 1, 2012 (Attachment A), a Fourth

Entry on Rehearing entered on September 26, 2012 (Attachment B) and a Fifth Entry on

Rehearing entered on October 3, 2012 (Attachment C), in PUCO Case Nos. 11-4920-EL-RDR

and 11-4921-EL-RDR (collectively the "final order"). The cases involved the consideration of

applications' filed on September 1, 2011 for approval of a mechanism to recover deferred fuel

costs, which was filed to implement the final order from OPCo's first electric security plan

approved in PUCO Docket 08-917-EL-SSO, et al. (ESP I Order).2 The Company requested

approval of a creation of a recovery mechanism, in the form of a nonbypassable phase-in

recovery rider (PIRR), to ensure recovery of its accumulated deferred fuel costs, including the

carrying charges, as approved by the Commission in the ESP I Order.

1 The anblications were filed on behalf of Columbus Southern Power Company and Ohio Power
Company. Effective December 31, 2011, Columbus Southern Power Company merged into Ohio
Power, with Ohio Power (dba AEP Ohio) as the surviving entity. See In the Matter of the
Application of Ohio Power Company and Columbus Southern Power Company for Authority to
Merge and Related Approvals, PUCO Case No. 10-2376-EL-UNC, Entry (March 7, 2012).

2 The Commission docket includes consideration of a stipulation that consolidated these cases
with a number of other cases to consider the stipulation. The Commission approved that
stipulation but later unapproved the agreement on rehearing. The Commission then established
an independent procedural schedule for these cases being appealed to move forward separate
from the group of cases consolidated for purposes of considering the stipulation.



OPCo is a party in Case Nos. 11-4920-EL-RDR and 11-4921-EL-RDR and timely filed

an Application for Rehearing of the Commission's August 1, 2012 Finding and Order in

accordance with Ohio Rev. Code § 4903.10. OPCo timely files this notice of appeal in this

Court in accordance with Ohio Rev. Code §§ 4903.11 and 4903.13, on November 30, 2012, in

response to the August 1, 2012 Finding and Order, as finalized through the September 26, 2012

Fourth Entry on Rehearing and the October 3, 2012 Fifth Entry on Rehearing.

The assignments of error listed below were raised in OPCo's Application for Rehearing.

The Commission's August 1, 2012 Finding and Order finalized through the September 26, 2012

Fourth Entry on Rehearing and Fifth Entry on Rehearing entered on October 3, 2012 are

unlawful and unreasonable in multiple respects.

1. The Commission's final order modified previously-adjudicated matters from

the ESP I Order, including the authorized Weighted Average Cost of Capital
carrying cost to the long-term cost of debt is unreasonable and unlawful.
Ohio Consumers' Counsel v. Pub. Util. Comm. 111 Ohio St.3d 300, 318 (2006);

Ohio Consumers' Counsel. Pub. Util. Comm., 16 Ohio St.3d 9,10 (1985).

II. The Commission's final order retroactively modified terms of an expired Electric
Security Plan denying the Company the ability to exercise its statutory right to
withdraw from the expired Efectric Security Plan and is therefore unreasonable and
unlawful. R.C. 4928.143(C)(2)(a).

WHEREFORE, Appellant Ohio Power Company respectfully submits that the

Commission's August 1, 2012 Finding and Order as finalized through the September 26, 2012

Fourth Entry on Rehearing and the October 3, 2012 Fifth Entry on Rehearing is unlawful, unjust,

and unreasonable and should be reversed. The case should be remanded to the Commission with

instructions to correct the errors complained of herein to reflect the previously existing

adjudicatory findings on these matters from the ESP I Order.
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Respectfully submitted,

Matthew J. S rwhite (0071972)
(Counsel of Record)

Steven T. Nourse (0046705)
AMERICAN ELECTRIC POWER CORPORATION

1 Riverside Plaza, 29th Floor

Columbus, Ohio 43215
Telephone: 614-716-1608
Fax: 614-716-2950
mi statterwhite(â,aep.com
stnoursegaep.com

Counsel for Appellant
Ohio Power Company
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CERTIFICATE OF FILING

The undersigned counsel certifies that, in accordance with Supreme Court Rule of

Practice XIV, Section 2 (C)(2), Ohio Power Company's Notice of Appeal has been filed with the

docketing division of the Public Utilities Commission of Ohio and with the Chairman of the

Public Utilities Commission of Ohio by leaving a copy at the office of the Chairman in

Columbus, Ohio, in accordance with Rules 4901-1-02(A) and 4901-1-36 of the Ohio

Administrative Code, on November 30, 2012.

Counsel for Ap lant
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ATTACHMENT A



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of )
Columbus Southern Power Company for )
Approval of a Mechanism to Recover ) Case No. 11-4920-EL-RDR
Deferred Fuel Costs Ordered Under Section )
4928.144, Ohio Revised Code. )

In the Matter of the Application of Ohio )
Power Company for Approval of a
Mechanism to Recover Deferred Fuel Costs ) Case No.11-4921-EL-RDR
Ordered Under Section 4928.144, Ohio )
Revised Code. )

FINDING AND ORDER

The Commission finds:

(1) Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Company}x are
public utilities and electric light companies within the
definitions of Sections 4905.02 and 4905.03(A)(3), Revised
Code, and, as such, are subject to the jurisdiction of this
Commission, pursuant to Sections 4905.04, 4905.05, and
4905.06, Revised Code.

(2) On March 18, 2009, the Commission issued its opinion and
order regarding the application of CSP and OP for an electric
security plan (ESP) in Case No. 08-917-EL-SSO and 08-918-EL-
SSO (ESP 1 Order). Entries on rehearing were issued on
July 23, 2009 (First ESP 1 Entry on Rehearing) and
November 4, 2009. In the ESP 1 Order, the Commission
directed AEP-Ohio, pursuant to Section 4928.144, Revised
Code, to phase-in a portion of the rate increase authorized
over an established percentage for each year of the ESP, in
order to mitigate the impact of the rate increase for
customers.2 The Commission authorized AEP-Ohio to

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into

OP. In the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for

Authority to Merge and Related Approvals, Case No.10-237b-EL-UNC.

2 ESP 1 Order at 22-23.



11-4920-EL-RDR
11-4921-EL-RDR

establish a regulatory asset to record and defer fuel expenses
with carrying costs, at the weighted average cost of capital
(WACC), with recovery through a nonbypassable surcharge
to commence in 2012 and continue through 2018.3 The ESP 1
Order was appealed to the Ohio Supreme Court and
subsequently remanded to the Commission for further
proceedings.

(3) On January 27, 2011, in Case No. 11-346-EL-SSO, et al. (11-

346), AEP-Ohio filed an application for a standard service
offer pursuant to Section 4928.141, Revised Code.4 The
application sought approval of a second ESP in accordance
with Section 4928.143, Revised Code, to begin on January 1,
2012.

(4) On September 1, 2011, in the above-captioned cases,
AEP-Ohio filed an application for approval of a mechanism to
recover its deferred fuel costs, as directed by the Comrnission
in the ESP 1 Order. Specifically, AEP-Ohio requests approval
of_ the creation of a recovery mechanism, in the form of a
nonbypassable phase-in recovery rider (PIRR), to ensure
recovery of its accumulated deferred fuel costs, including
carrying costs, as approved by the Commission in the ESP 1
Order. AEP-Ohio proposed that the PIRR take effect with the
first billing cycle of January 2012.

AEP-Oh;o notes that its application includes a proposed
recovery and amortization schedule for OP's total deferral for
the period of January 2012 through December 2018.
AEP-Ohio further notes that a forecasted over-recovery for
CSP would be returned to customers pursuant to its fuel
adjustment clause (FAC) filing occurring on March 1, 2012,
with the adjusted FAC rates effective with the first billing
nv.•lo nf A-nril 7(]17
^ Y l.lb 4/t f i1JF a1 /..V Ar-.

-2-

3 ESP I Order at 20-23; First ESP 1 Entry on Rehearing at 6-10.

4 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for

Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an

Electric Security Plan, Case No. 11-346-EL-SSO and 11-348-EL-SSO; In the Matter of the Application of

Columbus Southern Power Company and Ohio Power Company for Approval of Certain Accounting Authority,

Case No.11-349-EL-A11M and 11-350-ELrAAM.
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AEP-Ohio indicates that it plans to make annual filings by
December 1 of each year, beginning in 2012, during the
planned collection period, if necessary, to adjust the PIRR rate
to recover the actual balance over the remaining term of the
recovery period. Subsequent to the end of the collection
period, AEP-Ohio notes that it intends to make a final true-up
filing. Finally, AEP-Ohio states that it will file new schedules,
if necessary, upon Commission action on the merger of CSP
and OP.

(5) In support of its application, AEP-Ohio states as follows:

(a) In the ESP 1 Order, the Conmmission directed AEP-Ohio
to mitigate the rate impacts of FAC increases by
deferring the portions of its FAC costs in excess of the
allowable total bill increase percentage levels.

(b) The Commission also authorized AEP-Ohio to record
and defer carrying costs on the fuel deferrals, both
during the three-year term of the ESP and during the
subsequent seven-year amortization and collection
period. The Conunission found that the carrying costs
should be calculated based on the WACC rate of 11.15
percent, as proposed by AEP-Oh.io.

(c) The Commission found that the fuel deferrals should
be calculated on a gross-of-tax basis to ensure that
AEP-Ohio recovers its actual fuel expenses.

(d) The Commission ordered that any deferred fuel
expenses, including associated carrying costs,
remaining at the end of 2011 would be recovered via an
unavoidable surcharge.

(e) Section 4928.144, Revised Code, authorizes the
Comarnission to approve a reasonable phase-in of any
electric utility rate or price established, pursuant to
4928.143, Revised Code, with carrying charges, through
the creation of regulatory assets and collected through
an unavoidable surcharge. Pursuant to its statutory

-3-
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authority, the Commission ordered such a phase-in of
the increases approved in the ESP 1 Order.

(f) In the First ESP 1 Entry on Rehearing, the Commission
rejected the arguments of certain intervenors regarding
AEP-Ohio's methodology, including use of the WACC
rate, and the tax treatment of the deferrals. According
to AEP-Ohio, no party appealed these issues.

(6) On September 7, 2011, a stipulation and recommendation
(ESP 2 Stipulation) was filed by AEP-Ohio, Staff, and other
parties to resolve the issues raised in 11-346 and several other
cases pending before the Commission (consolidated cases),5
including the above-captioned cases. The ESP 2 Stipulation
included provisions regarding the establishment and terms of
AEP-Ohio's PIRR, as well as the securitization of the PIRR

regulatory assets.

(7) Pursuant to an entry issued on September 16, 2011, the
consolidated cases were consolidated for the purpose of
considering the ESP 2 Stipulation. The September 16, 2011,
entry also stayed the procedural schedule in the pending
cases, including the present proceedings, until , the
Commission specifically ordered otherwise. The evidentiary
hearing on the ESP 2 Stipulation comrnenced on October 4,
2011, and concluded on October 27, 2011.

(8) On October 3, 2011, the Commission issued an order on
remand (ESP 1 Remand Order), addressing the Ohio Supreme
Court's remand of the ESP 1 Order.

-4-

5 In the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for

Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC; In the Matter of the Application of

Columbus Southern Power Company to Amend its Emergency Curtailment SerUice Riders, Case No. 10-343-

EL-ATA; In the Matter of the Application of Ohio Power Company to Amend its Emergency Curtailment

Service Riders, Case No. 10-344-EL-ATA; In the Matter of the Commission Review of the Capacity Charges of

Ohio Power Company and Columbus Southern Power Company, Case No. 10-2929-EL-UNC; In the Matter of

the Application of Columbus Southern Power Company for Approval of a Mechanism to Recover Deferred Fuel

Costs Pursuant to Section 4928.144, Revised Code, Case No. 11-4920-EL-RDR; In the Matter of the

Application of 'Ohio Power Company for Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant to

Section 4928.144, Revised Code, Case No. 11-4921-EL-RDR.
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(9) On December 14, 2011, the Cornmission issued an opinion
and order in the consolidated cases, modifying and adopting
the ESP 2 Stipulation. The Commission did not modify the
PIRR provisions of the ESP 2 Stipulation.

(10) On January 23, 2012, in Case No. 09-872-EL--FAC, et ai., the
Commission issued its opinion and order regarding the
annual audit of AEP-Ohio's FAC mecharusrn for 2009 (FAC
Order).6 In its audit report, Energy Ventures Analysis, Inc.
recommended that the Commission consider whether any
proceeds from a settlement agreement that American Electric
Power Service Corporation had executed with a coal supplier
in 2007 (settlement agreement) should be credited against
OP's FAC under-recovery for 2009. The settlement agreement
was effectively a buy-out of the contract with the coal supplier
after 2008. Pursuant to the terrns of the settlement agreement,
OP received a lump sum payment (made in three equal
payments) and coal reserve in West Virginia. In the FAC
Order, the Commission deterrnined that all of the realized
value from the settlement agreement should be credited
against OP's FAC under-recovery for 2009. The Commission
specified that the portion of the $30 million lump sum
paymerit not already credited to the ratepayers of OP, as well
as the $41 million value of the West Virginia coal reserve
booked when the settlement agreement was executed, should
be credited against the FAC under-recovery. Additionally,
because the present value of the West Virginia coal reserve is
unknown and the permitting process is expected to enhance
its value, the Commission indicated that a request for
proposal would be issued by subsequent entry to hire an
auditor to examine the value of the West Virginia coal reserve.
The Commission noted that the auditor would be expected to
make a recommendation as to whether the increased value of
the West Virginia coal reserve, if any, above the $41 million
already required to be credited against OP's FAC under-
recovery should accrue to ratepayers.

-5-

6 in the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and Ohio Power
Company, Case No. 09-872-EL-FAC, ef al.
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(11) On February 23, 2012, the Commission issued an entry on
rehearing in the consolidated cases, granting rehearing in
part. Finding that the signatory parties to the ESP 2
Stipulation had not met their burden of demonstrating. that
the stipulation, as a package, benefits ratepayers and the
public interest, as required by the Commission's three-part
test for the consideration of stipulations, the Com.mission
rejected the ESP 2 Stipulation, on grounds unrelated to the
PIRR provisions. The Commission directed AEP-Ohio to file,
no later than February 28, 2012, new proposed tariffs to
continue the provisions, terms, and conditions of its first ESP.

(12) By entry issued on March 14, 2012, the attorney examiner
found that, in light of the Commission's rejection of the ESP 2
Stipulation, the present cases should move forward, and a
comment period should be established in order to assist the
Commission in its review of AEP-Ohio's application.
Pursuant to the entry, initial and reply comments were due to
be filed by Aprt.l. 2, 2012, and April 17, 2012, respectively.

(13) Motions to intervene in the above-captioned cases were filed
on various dates by Ohio Partners for Affordable Energy;
Industrial Energy Users-Ohio (IEU-Ohio); Interstate Gas
Supply, Inc.; Ohio Consumers' Counsel (OCC); Ormet
Primary Aluminum Corporation (Ormet); Ohio Association of
School Business Officials, Ohio School Boards Association,
Buckeye Association of 1.3chool Ad-wdr-.istrators, and Oh?o
Schools Council; Ohio Energy Group (OEG); Ohio Hospital
Association; Ohio Farm Bureau Federation; OMA Energy
Group; and The Kroger Company. No inemoranda contra
were filed. The Commission finds that the motions to
intervene are reasonable and should be granted.

r9A1 (lr x/Tnvnk 1,A '7n1'7 mnfinng fnr adrrussinn nro 1?.ac vice were
`1.'S, V.tL ar1Aa^.aa v, -, r

filed by Emma F. Hand on behalf of Ormet in Case No. 11-
4920-EL-RDR and by Dan Barnowski on behalf of Ormet in
Case No. 11-4921-EL-RDR. No memoranda contra were filed.
The Commission finds that the motions for admission pro hac

vice are reasonable and should be granted.

-6-
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(15) In accordance with the procedural schedule established in
these cases, timely initial comments were filed by IEU-Ohio,
OCC, OEG, Ormet, and Staff on April 2, 2012. Staff filed

revised comments on April 3, 2012.

(16) Timely reply comments were filed by AEP-Ohio, OCC, and
Ormet on April 17, 2012.

Staff Comments

(17) Staff concludes that the Commission should approve
AEP-Ohio's application, with modifications to incorporate
four specific recommendations contained in Staff's revised
comments. First, Staff recornmends that, once collection of
AEP-Ohio's deferrals begins, the carrying charges should be
calculated using the most recently approved long-term debt
rate of 5.34 percent rather than the WACC rate proposed by
the Company. Staff notes that, in the ESP 1 Order, the
Commission indicated that the WACC rate is appropriate
during the deferral period but did not address the rate that
should be used once the collection commences. Staff agrees
that the pre-tax WACC rate should be used to determine the
amount that AEP-Ohio is entitled to collect from ratepayers
during the deferral period. However, Staff believes that, once
the principal amount is determined for the calendar year
ending 2011, AEP-Ohio's long-term debt rate should apply,
lbecause th.e Cornpany no longer has any collection risk. Staff
notes that use of the long-term. debt rate over the remaining
seven-year period of OP's deferral would result in a total cost
to customers of $642,417,274 rather than a total cost of
$772,603,180 if the WACC rate is applied, saving ratepayers
$130,185,906 in carrying costs.

In itg rPrn,ly rnmments, AEP-Ohio ar^ues, as an initial matter,
that the Commission lacks the authority or discretion to delay
recovery of the deferrals, modify the carrying charges, apply a
net-of-tax recovery approach, or otherwise amend the
Company's phase-in plan, as approved in the ESP 1 Order
pursuant to Section 4928.144, Revised Code. AEP-Ohio
contends that the ESP 1 Order is final, non-appealable, and
cannot now be modified by the Commission as recommended

-7-
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by Staff and intervenors. AEP-Ohio notes that the
Commission adopted the phase-in plan proposed by the
Company, with the only exception being that the Comrnission
lowered the rate caps that would trigger the deferral of fuel
expenses. AEP-Ohio further notes that the Company, in its
modified ESP proposal filed in 11-346, recommends that the
amortization period be modified such that recovery of the
deferrals not begin until June 2013. According to AEP-Ohio,
the Company only agrees to this modification if the
Commission adopts the modified ESP proposal in its entirety.
AEP-Ohio asserts that, if'the Commission resolves.the issues
raised in these cases apart from 11-346, it must adhere to
Section 4928.144, Revised Code, and the ESP 1 Order, which
authorized recovery of the deferrals with carrying costs by
means of a nonbypassable charge beginning in 2012 and
continuing through 2018.

With respect to the calculation of the carrying charges,
AEP-Ohio argues that, in the ESP 1 Order, the Commission
specifically approved its proposal to use the WACC rate over
the entire 10-year period of the phase-in plan. AEP-Ohio
notes that the Comini.ssion rejected arguments against the
WACC rate on rehearing and that no party subsequently
challenged any. aspect of the phase-in plan on appeal to the
Ohio Supreme -Court. As the ESP 1 Order is thus final and
non-appealable, AEP-Ohio maintains that it is legally entitled
to immediate implementation of the PIf2R, v+rhich x3zust
incorporate a WACC rate for both the deferral and
amortization periods as proposed by the Company and
approved by the Commission. AEP-Ohio adds that Staff's
recommendation ignores the true impact of applying a debt
rate to the regulatory asset. If the long-term debt rate is used,
AEP-Ohio argues that its capital structure should be adjusted
to reduce the amount of long-term debt by a corresponding
amount of the regulatory asset. Without such an adjustment,
AEP-Ohio asserts that there would effectively be a double
counting of the use of long-term debt as a funding source.
AEP-Ohio notes that the necessary adjustment would result in
a much lower percentage of long-term debt in the capital
structure and raise the cost of capital. Additionally,

-8-
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AEP-Ohio contends that Staff fails to recognize that the
deferrals were funded with a combination of debt and equity.
AEP-Ohio notes that, in 2009, OP received $550 miliion in
equity from its parent company when it became evident that
there would be fuel deferrals that would be recovered over a

number of years.

(18) Staff's second recommendation is that the deferral balance at
the end of December 2011 should be reduced for accuxnulated
deferred income taxes (ADIT) in the calculation of carrying
costs. Staff notes that the difference between the amount of
fuel costs deducted for income tax purposes and the amount
of fuel costs that have been deferred for regulatory accounting
pEirposes has created a temporary tax timing difference that
results in the deferred fuel ADIT. Staff states that the amount
of the ADIT that is directly related to the deferred fuel balance
represents net tax savings that effectively finance a portion of
the deferred fuel balance and that there are no carrying costs
associated with the ADIT. Staff contends that the ADIT are a
cost-free source of funding for the deferred fuel balance that is
provided by ratepayers and not investors. Staff concludes
that an ADIT adjustment should have been reflected as a
reduction to the principal deferred fuel balance for purposes
of the carrying cost calculation at the end of each year of the
ESP period of 2009 through 2011. Staff notes that its
recommendation is consistent with the financial auditor`s
report in AEP -Ohio°s most recent FAC case.7

Staff further notes that there is a dafference between applying
a gross-of-tax WACC rate and adjusting the deferred fuel
balance to account for the income tax savings represented by
the ADIT in the calculation of carrying costs. Staff believes
that failure to account for the ADIT constitutes a violation of

, a__._ ..^ ,.1the reguiatory principle pro v iuu ^^
LwuLa L u i v es ,.w ŵ„a are Onuy

entitled to earn a return on balances that they have financed.
If the gross-of-tax WACC rate is applied to the entire deferred
fuel balance, Staff argues that investors would earn a return
on a portion of the deferred fuel balance that they have not

-9-

7 In the Matter of the Fuel Adjusttnent Clause of Columbus Southern Power Company and Ohio Power Company

and Related Matters for 2010, Case No. 10-268-EL-FAC, et al.
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financed but that has instead been effectively financed by the
directly related income tax savings represented by the ADIT.
Staff notes that, based on AEP-Ohio's ADIT for 2010, which
was the most recent information available, OP's ratepayers
would save an additional $34,653,615 in carrying costs at the
long-term debt rate with even greater savings at the pre-tax
WACC rate during the deferral period. Staff concludes that,
at a minimum, AEP-Ohio's fuel deferral balance existing as of
the end of 2011 should be reduced by the amount of the most
recent ADIT reflected in the Federal Energy Regulatory
Commission (FERC) Form 1 for 2011 for OP and CSP, which

was not yet publicly available when Staff filed its comments,
but was expected to be filed with FERC by April 18, 2012.

AEP-Ohio replies that the Commission approved its proposed
phase-in plan on a gross-of-tax basis in the ESP 1 Order,
which is a final, non-appealable order that cannot be
modified. AEP-Ohio also argues that Section 4928.144,
Revised Code, requires the Commission to authorize the
deferral of incurred costs equal to the amount not collected,
with carrying charges, and does not permit adjustment for tax
effects. AEP-Ohio notes that the Commission rejected
intervenors' ADIT argument in the ESP 1 Order and instead
approved a gross-of-tax calculation to ensure that the
Company recovered its actual fuel expenses in compliance
with the statute. AEP-Ohio adds that the auditor's
identification of the ADIT issue in its audit report for 2010 is
of no consequence, given that the audit is performed under
Staff's direction and has no bearing on the governing statute
or the ESP 1 Order. AEP-Ohio further argues that its phase-in
plan, as proposed by the Company and approved by the
Cornmission in the ESP 1 Order, included no ADIT
adjustment to the regulatory asset to be recovered and no
adjustment for the purpose of calculating the carrying charges
to be applied. AEP-Ohio notes that Company witness
Assante, in describing the proposed phase-in plan, explained
that it would be inappropriate to adjust for ADIT in a
situation not involving a traditional rate base approach to
ratemaking.

-10-
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(19) Staff also recommends that AEP-Ohio should be required to
calculate its deferred fuel balance on a going-forward basis
using annual compounding rather than monthly
compounding, which would be consistent with the
Commission's recognition of an annual interest rate in the
Company's rate of return allowance. Staff notes that this
adjustment, in combination.with Staff's proposed long-term
debt rate and ADIT reduction, would save OP's ratepayers an
additional $23,915,797 in carrying charges over the seven-year
recovery period. In their reply comments, OCC and Ormet
support Staff's recommendation.

According to AEP-Ohio, the Commission has routinely
approved of the calculation of carrying charges on a monthly
basis with respect to the Company's riders, most receritly its
distribution asset recovery rider.8 AEP-Ohio contends that
monthly compounding more accurately reflects its carrying
costs. AEP-Ohio adds that Staff's recommendation is result-
oriented and not based on regulatory principle or practice.

(20) Finally, Staff recommends that AEP-Ohio be directed to make
annual informational filings detaili.ng the deferred fuel
recorded on its books dtTing the seven-year recovery period.
According to Staff, such filings shciuld include a breakdown
of the status of collections per rate class and by operating
company and the corresponding ending deferral balance.
Staff proposes that the annual informational filings be based
on the calendar year and filed on March 15 of the succeeding
year. OCC urges the Coznrnission to adopt Staff's
recommendation and require that the annual informational
filings be made in a docketed case. In its reply comments,
AEP-Ohio notes that it does not oppose Staff's
recornmendation.

$ In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company, Individually

and, if Tyteir Proposed Merger is Approved, as a Merged Company (collectively, AEP Ohio) for an Increase in

Electric DistYibution Rates, Case No.11-351-EL-AITd, et at.
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Intervenor Comments

OCC

(21) OCC contends that the Commission cannot approve the PIRR
because it is based on ESP. rates that were not just and
reasonable as required by Section 4928.143(B)(2)(a), Revised
Code, and a phase-in plan that is likewise not just and
reasonable, contrary to Section 4928.144, Revised Code.
Specifically, OCC argues that the deferral balance is
overstated because AEP-Ohio's provider of- last resort
charges, which were uItimately rejected by the Commission in
the ESP 1 Remand Order, are embedded in the deferral. OCC
asserts that the Comznission should reduce the unamortized
deferral balance by $368 miliion, plus carrying charges, to
account for the unlawful charges that accrued from April 2009
through May 2011. .OCC notes that this adjustment would
also ieduce carrying charges on a going forward basis.

AEP-Ohio responds that the Cornrnission has already rejected
this argument in the ESP 1 Remand Order and should do so
again here. AEP-Ohio contends that OCC and other
intervenors seek to use the PIRR as a means to accomplish
unlawful retroactive ratemaking.

(22) OCC next argues that the annual FAC audit proceedings are
the ordy means by which the Co:r.m.ission can deter,nine
whether AEP-Ohio's fuel costs were prudently incurred and
reasonable in accordance with Section 4928.143(B)(2)(a),
Revised Code. OCC notes that any adjustments or
disallowances resulting from these annual audits must be
reflected in the PIRR rates. OCC adds that, in AEP-Ohio's
FAC audit proceedings for 2009, the Commission ordered that

^• L _ ^ ^ ^^SignYrlca.nt reuu
.]

c'rv^iy rve ll^auc cv vL J 1LLC1 c40W a1Lta dua,.a.aa...a

that the Company's West Virginia coal reserve be valued,
which could further reduce the deferral balance. Because the
deferral balance and carrying costs will be impacted by such
adjustments in the audit proceedings, OCC believes that, if
the PIRR is approved, it must be subject to refund or
reconciliation so as to protect consumers and provide for a
remedy in the event that OCC prevails in its appeal of the

-12-



11-4920-EL-RDR
11-4921-EL-RDR

ESP 1 Remand Order, which is pending before the Ohio
Supreme Court.

AEP-Ohio argues that there is no need for the PIRR to be
subject to refund because the underlying regulatory asset will
be modified, as necessary, to reflect the Comm.ission s orders
in the FAC audit proceedings. AEP-Ohio notes that its
application provides that, subsequent 'to the end of the
collection period, the Company will make a final true-up
filing. AEP-Ohio also points out that its FAC rates are
collected subject to the outcom.e of the 'annuai audits and that
the FAC deferrals will be properly accounted for and
reconciled with the Commission's decision in each audit
proceeding, such as the Cornnnission directed in the FAC
Order. According to AEP-Ohio, there is no practical reason to
implement the PIRR rates subject to refund, given the seven-
year recovery period, the annual PIRR filings, and the fact
that the audit for 2011, which is the final audit, is already
underway. Additionally, AEP-Ohio asserts that the
Comrnission lacks the authority to unilaterally implement the
PIRR rates subject to refund.

(23) Additionaily, OCC asserts that AEP-Ohio's proposed
amortization schedule, which covers the timeframe from 2012
through 2018, does not comply with the ESP 1 Order, which
directed that the recovery of the deferral should occur from
2012 to 2018. OCC notes that AEP-Ohio's proposed schedule
would result in carrying costs for an additional 12-month
period. OCC further argues that the ESP 1 Order does not
require that recovery occur over the entire six-year period and
that the Cornmission should impose a shorter recovery period
so as to reduce the carrying charges that customers will pay.

AEP-Ohio responds that, in the ESP 1 Order, the c::oznmission
approved a phase-in plan for a 10-year period, with a three-
year deferral period and a seven-year recovery period to
begin in the first billing cycle of 2012 and end in the last
billing cycle of 2018.

-13-

(24) Like Staff, OCC suggests that, once collection of the deferral
balance begins, the carrying charges should be calculated
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based on AEP-Ohio's long-term cost of debt rate rather than
its WACC rate, as there is less risk of non-collection at that
point. OCC further recoinrnends that the carrying costs on
the deferral balance should be calculated with a reduction to
account for ADIT. OCC contends that these adjustments are
consistent with Commission precedent.

(25) Finally, OCC argues that the over-collection of CSP's fuel
costs should be returned with interest to customers as soon as
possible rather than through AEP Ohio's quarterly FAC
adjustment proceeding in March 2012. In its reply comments,
AEP-Ohio points out that CSP actually experienced an under-
recovery of $15 million at the end of 2011, which the
Company now seeks to collect from customers.

IEU-Ohio

(26) As an initial matter, IEU-Ohio notes that, if the Commission
authorizes a recovery mechanisrn, it must also determine that
the PIRR is subject to reconciliation and provide a process for
adjusting the PIRR to account for any future orders that may
ixnpact the deferral balance.

(27) IEU-Ohio argues that amortization of AEP-Ohio's deferral
balance should be based on a debt rate rather than the
Company's WACC rate, which is consistent with common
reggulatdry practice and Comn-tisszor, precedent, given the
decreased risk associated with collection of a xionbypassable
charge. IEU-Ohio recommends that 3.1 percent be used as the
debt rate, which, according to IEU-Ohio, is the approximate
interest rate for newly issued seven-year BBB rated corporate
bonds. In its reply comments, OCC agrees with IEU-Ohio's-
recornmended debt rate.

(28) Like Staff, IEU^Ohio also believes that the PIRR must account
for the ADIT. IEU-Ohio asserts that, even if the Commission
does not require a recalculation of the carrying charges that
have accrued on the deferral balance to date, the Commission
should direct AEP-Ohio to calculate carrying charges net of
ADIT during the amortization period.

-14-
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(29) IEU-Ohio further argues that the PIRR must be adjusted to
account for the effects of other proceedings. According to
IEU-Ohio, AEP-Ohio should be directed to reduce the deferral
balance and the associated carrying charges that have accrued
with respect to the lump sum payment and West Virgzrni.a coal
reserve, as the Comrnission ordered in its opinion and order
in the annual audit proceedings for 2009. Ormet agrees that
AEP-Ohio must reduce the deferral balance in compliance
with the Commission's order. Additionally, IEU-Ohio
contends that the PIRR must account for the flow through
effects of the Court's remand of the ESP 1 Order, as well as
the amounts that the Company temporarfly collected
pursuant to the ESP 2 Stipulation before it was rejected by the
Coixunission. In its reply comments, Ormet argues that the
PIRR should be subject to refund pending the outcomes of the
various proceedings that could affect the deferral balance.

(30) Finally, IEU-Ohio notes that CSP's customers should not be
subject to the PIRR, given that there is no deferral balance for
CSP. IEU-Ohio agrees with AEP-Ohio's proposal to assign
revenue responsibility for the PIRR exclusively to OP's
customers, which IEU-Ohio contends is consistent with the
regulatory principle of aligning costs and benefits.

OEG

(31) OEG argues that AEP-Ohio should be required to reduce its
deferred fuel costs by the relevant ADIT amount in
calculating its monthly carrying costs during the recovery
period. OEG notes that AEP-Ohio's failure to account for
ADIT would require customers to pay more than the
Company's actual financing costs on the deferred fuel costs by
ignoring the avoided financing costs from the tax savings.
OEG further notes that its recomrnendation tiutt AEP-v̂hiv
subtract the related ADIT from the Company's deferred fuel
costs is consistent with standard regulatory practice and
generally accepted accounting principles, as well as Section
4928.144, Revised Code. Although OEG believes that
AEP-Ohio's failure to account for ADIT durixig the deferral
period was inconsistent with the ESP 1 Order, OEG seeks only
to correct the calculation prospectively during the recovery

-15-
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period. According to OEG, AEP-Ohio has recognized in other
proceedings that it is appropriate to subtract ADIT in the
determination of cost-based rates. OEG adds that, in
AEP-Ohio's recent FAC proceedings, the auditor found that
the Company should have reduced the fuel deferrals by the
amount of ADIT.

(32) OEG further argues that the Commission should clarify that
AEI? Ohio can securitize its deferred fuel expenses as soon as
possible, pursuant to Section 4928.231, Revised Code, _ to
ensure that customers benefit from the significant savings that
would result from securitization over the seven-year recovery
period. OCC disagrees, noting that OEG's recommendation is
premature at this point because AEP-Ohio cannot comply
with the filing requirements of Section 4928.231(B), Revised
Code, until the Commission decides these cases and other
related pending matters. Addressing the issue of
securitization, AEP-Ohio points out that its right to begin
recovery of the deferrals is independent of any initiative to
recover any remaining deferred costs through securitization.

(33) Finally, OEG asserts that, if the Commission establishes a
blended FAC rate in light of the merger of OP and CSP, all of
AEP-Ohio's customers should pay for the deferred fuel costs.
OEG believes that all customers should pay the same FAC
rate and the same deferred fuel cost recovery. In its reply
comrnents, Ormet disagrees with OEG's position and argues
that a blended PIRR rate would violate the principle of cost
causation. According to Ormet, the deferral balance relates to
costs caused by OP's customers prior to the merger, which
CSP's customers should not have to pay.

Ormet

(34) Like the other intervenors, Ormet maintains that the carrying
charges on the deferral balance should reflect AEP-Ohio's
long-term cost of debt, once amortization begins, consistent
with Commission precedent. Ormet argues that the
Commission's approval of the WACC rate was limited to the
ESP period of 2009 through 2011, and that AEP-Ohio has less
risk of recovery once collection of the deferral is underway.

-16-
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Ormet believes that the Coxnmission should exercise its
discretion pursuant to Section 4928.144, Revised Code, to
reduce the carrying charges and avoid a harmful rate increase
to customers, including Ormet, that continue to struggle in
the poor economic climate. Ormet also contends that the
deferral balance should be ieduced to reflect the ADIT.

Ormet believes that this adjustment would ensure that
AEP-Ohio recovers its actual costs as well as provide
significant relief to ratepayers. In its reply comments, Ormet
adds that, if collection of the PIRR is deferred, carrying
charges should be calculated on the basis of AEP-Ohio's long-
terrn cost of debt.

Conclusion

(35) Upon review, the Commission finds that AEP-Ohio's
application for a mechanism to recover its deferred fuel costs
is, for the most part, consistent with the phase-in plan
authorized in the ESP 1 Order9 and should, therefore, be
approved, to the extent set forth herein. Accordingly, the
Commission finds that AEP-Ohio's proposed PIRR should be
established, consistent with the phase-in plan authorized in
the ESP 1 Order and this finding and order, pursuant to

Section 4928.144, Revised Code.

In the ESP 1 Order, the Commission directed AEP-Ohio,
pursuant to Section 4328.144, Revised C ode, to phase in any
increase authorized over an established percentage for each
year of the ESP as a means to mitigate the impact of the rate
increase for customers. The Commission authorized
AEP-Oh.io to establish a regulatory asset to record and defer
fuel expenses, with carrying costs at the pre-tax WACC rate of
11.15 percent, and recovery through a nonbypassable
surcharge to conrnrnence on january 1, 2012, and L:ollLlnue
through December 31, 2018. As required by the statute, the
Commission ordered that any deferred FAC expense balance
remaining at the end of 2011 would be recovered through the
unavoidable surcharge, thereby approving recovery of the
regulatory asset. The Commission, however, does not agree

-17-

9 ESP 1 Order- at 20-24.
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with AEP-Ohio that the ESP 1 Order cannot be modzfied in
any way by the Commission. On the contrary, AEP-Ohio's
ESP, including the phase-in plan, is subject to the ongoing
supervision and jurisdiction of the Commission. Although
the Commission generally approved AEP-Ohio's proposed
phase-in plan and authorized recovery of its deferred fuel
expenses in the ESP 1 Order, the order also contemplated that
the Company would file a separate application to establish a
recovery mechanism, which the Company in fact filed in these
cases on September 1, 2011, and is presently the subject of our

review.

In response to the recommendations made by Staff and
intervenors, the Commission finds that AEP-Ohio should be

authorized to collect carrying charges on the deferral balance
based on the WACC rate, but only until such time as the
recovery period begins. Thereafter, AEP-Ohio should be
authorized to collect carrying charges at its long-term cost of
debt rate. A.EP-Ohio argues that, in the ESP 1 Order, the
Comxnission effectively approved its use of the WACC rate

during both the deferral and collection periods, as proposed
by the Company in those proceedings, because the
Commission expressly modified only the rate caps and no
other component of the Company's proposed phase-in plan.
However, the Commission agrees with Staff and intervenors
that it is unreasonable for the WACC rate to be imposed on
the deferral balance after collection begins, particularly
during this period of lingering econornic recession. Once
collection begins, the risk of non-collection is significantly
reduced and, as such, it is more appropriate to use the long-
term cost of debt rate, which is consistent with sound
regulatory practice and longstanding Commission
nrPrarlent,10 F,^rther, since the ESP 1 Order, the Generalr,....._

-18-

10 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company to Adjust

Each Company's Transmission Cost Recovery Rider, Case No. 08-1202-EL-UNC, Finding and Order

(December 17, 2008); In the Matter of the Application of Columbus Southern Power Conzpany and Ohio Power

Company for Authority to Modify Their Accounting Procedure for Certain Storm-Related Seruiees Restoration

Costs, Case No. 08-1301-EL-AAM, Finding and Order (December 19, 2008); In the Matter of the

Commission Review of the Capacity Charges of Ohio Power Company and Columbus Southern Power Company,

Case No. 10-2929-EL-UNC, Opinion and Order (July 2, 2012).



114920-EL-RDR
11-4921-EL-RDR -19-

Assembly has provided electric utilities with new authority to
securitize regulatory assets to reduce long-term borrowing
costs to be recovered from ratepayers. See Sections 4928.23
through 4928.2318, Revised Code. The Commission
encourages AEP-Ohio to pursue these options as
expeditiously as possible. For these reasons, the Commission
finds it necessary to depart from our approval in the ESP 1
Order of AEP-Ohio's proposed carrying cost rate. The
Commission may change course, provided that it justifies the
reversal. As the Ohio Supreme Court has often stated, the
Commission may change or modify earlier orders as long as it

justifies any changes.11

In addition, the Commission finds that AEP-Ohio should use
annual compounding to calculate its deferred fuel balance on
a going-forward basis, which, as Staff notes, is consistent with
our recognition of an annual interest rate in the Company's
rate of return allowance. The Commfssion further finds that
AEP-Ohio should file annual updates to, provide detailed
information regarding the status of the deferrals during the
recovery period, in accordance with Staff's recommendation.

The Commission declines to adopt the recommendation of
Staff and, intervenors to adjust for ADIT, as this issue was
already considered and addressed in the ESP 1 Order in
which the Commission found that the carrying charges on the
deferrals should be calculated without an acijustment for
ADIT in order to ensure that AEP-Ohio recovers its actual fuel
expenses, as required by Section 4928.144, Revised Code12 In
the ESP 1 Order, the Commission authorized the deferral of
incurred costs equal to the amount not collected, plus carrying
charges, and did not require an adjustment for tax effects.
Intervenors and Staff have not persuaded the Commission
that our approach in the ESP 1 Order was inconsistent with
prior Conumission precedent or sound regulatory practice.

11 In re Applicaiion of Columbus S. Power Co., 128 Olv.o St.3d 512, 523 (2011); Ohio Consumers' Counsel v. Pub.

Util. Comm., 114 Ohio St.3d 340, 343 (2007); Ohio Consumers' Counsel v. Pub. Util. Comm., 110 Ohio St3d

394,399 (2006).

^2 ESP 1 Order at 23-24.
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Additionally, for the reasons set forth in the ESP 1 Remand
Order13 the Commission declines to adjust the deferral
balance to account for the flow through effects of the Ohio
Supreme Court's remand of the ESP 1 Order or the rejected
ESP 2 Stipulation. As addressed in the ESP 1 Remand Order,
the adjustments proposed by OCC and IELJ Ohio would be
tantamount to unlawful retroactive ratemaking. The
Commission notes, however, that the deferral balance is
subject to adjustment as a result of the annual FAC audit
proceedings, including those adjustments required by the
recent FAC Order, which is consistent with the ESP 1 Order?4

In its application, AEP-Ohio projected that only OP would
have a deferral balance as of the end of 2011. However,
AEP-Ohio's reply comments indicate that both CSP and OP
have deferral balances to be recovered through the PIRR.
AEP-Ohio should, therefore, file, in final form, new tariffs for
the CSP and OP rate zones, subject to Commission review.
Such tariffs should reflect any adjustments to the deferral
balance that are required as a result of the Commission's
orders in AEP-C7hio s annual audit proceedings for 2009.

The Commission will address whether the PIRR rates should
be blended in its opinion and order to be issued in 11-346.
AEP-Ohio is directed to implement the PIRR and commence
recovery of the associated regulatory asset, beginning
concurrently with the new ESP rates that will take effect after
the issuance of the Commission's forthcoming opinion and :
order in 11-346,

It is, therefore,

-20-

ORDERED, That the motions to intervene filed by various parties be granted. It is,

further,

ORDERED, That the motions for admission pro lzac vice filed on behalf of Emma F.

Hand and Dan Barnowski be granted. It is, further,

13 ESP 1 Remand Order at 34-36.
14 ESP 1 Order at 15.
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ORDERED, That AEP Ohio's application be approved as modified herein. It is,

further,

ORDERED, That AEP-Ohio file unblended PIRR rates for the CSP and OP rate
zones, subject to Commission review, to take effect with the new ESP rates approved in
11-346. It is, further,

ORDERED, That AEP-Ohio file, in final form, four complete copies of its tariffs,
One copy shall be filed with these case dockets, one shall be filed with AEP-Ohio's TRF
dockets, and the remaining two copies shall be designated for distribution to the Rates
and Tariffs Division of the Conunission's Utilities Department. AEP-Ohio shall also
update its tariffs previously filed electronically with the Commission's Docketing

Division. It is, further,

ORDERED, That AEP-Ohio shall notify its customers of the changes to the tariff

via bill message or bill insert within 30 days of the effective date. A copy of this notice

shall be subrnitted to the Commission's Service Monitoring and Enforcement Department
prior to its distribution to customers. It is, further,

ORDERED, That nothing in this finding and order shall be binding. upon this
Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this finding and order be served upon all parties of

record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Tod S 'tchler, Chairman

Steve . Lesser

C^ y^^^ fit f^2 j

Cheryl t. Roberto

SJP/sc

Entered in the Journal

AUG 0 1 zotZ
^,,.aa!'hl •KeaP

Barcy F. McNeal
Secretary

(^4,,,r "%r(^^
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of )
Columbus Southern Power Company for }
Approval of a Mechanism to Recover ) Case No. 11-4920-EL-RDR
Deferred Fuel Costs Ordered Under Section )
4928.144, Ohio Revised Code. }

In the Matter of the Application of Ohio )
Power Company for Approval of a
Mechanism to Recover Deferred Fuel Costs ) Case No.11.-4921-EL-RDR
Ordered Under Section 4928.144, Ohio )
Revised Code. )

FOURTH ENTRY ON REHEARING

The Comndssion finds:

(1) Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) Oointly, AEP-Ohio or the Company)l are public
utilities and electric light companies within the definitions of
Sections 4905.02 and 4905.03, Revised Code, and, as such, are
subject to the jurisdiction of this Commission, pursuant to
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

(2) On March 18, 2009, in Case No. 08-917-EL-SSO, et ai., the
Commission issued its opinion and- order regarding the
application for an electric security plan (ESP) for CSP and OP
(ESP 1. Order). Entries on rehearing were issued on July 23, 2009
(First ESP 1 Entry on Rehearing) and November 4, 2009. In the
ESP 1 Order, the Commission directed AEP-Ohio, pursuant to
Section 4928.144, Revised Code, to phase-in a portion of the rate
increase authorized over an established percentage for each year
of the ESP, in order to mitigate the impact of the rate increase for
customers.2 The Cornmission authorized AEP-Ohio to establish
a regulatory asset to record and defer fuel expenses with
carrying costs, at the weighted average cost of capital, with

By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into OP.
In the Matter of the Application of Ohio Power Company and Colunzbus Southern Power Company for Authority to

Merge and Related Approvais, Case No.10-2376-EIrUNC.

2 ESP 2 Order at 22-23.



11-4920-EL-RDR
11-4921-EL-RDR

recovery through a nonbypassable surcharge to commence in
2012 and continue through 2018.3

(3) On September 1, 2011, in the above-captioned cases, AEP-Ohio
filed an application for approval of a mechanism to recover its
deferred fuel costs, as directed by the Commission in the ESP 1
Order. Specifically, AEP-Ohio requested approval of the
creation of a recovery mechanism, in the form of a
nonbypassable phase-in recovery rider (PIRR), to ensure
recovery of its accumulated deferred fuel costs, including
carrying costs, as approved by the Commission in the ESP 1
Order. AEP-Ohio proposed that the PIRR take effect with the
first billing cycle of January 2012.

(4) By finding and order issued on August 1, 2012, the Comrnission
approved AEP-Ohio's application for a mechanism to recover its
deferred fuel costs to the extent set forth in the finding and order
and authorized the Company to establish the PIRR (PIRR

Order).

(5) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for a rehearing with respect to any matters determined therein

by filing an application within 30 days after the entry of the

order upon the Commission's journal.

(6) On August 31, 2012, applications for rehearing of the PIRR Order
were filed by AEP-Ohio, Ohio Consumers' Counsel (OCC), and
Industrial Energy Users-Ohio (IEU-ahio).

(7) On September 10, 2012, memoranda contra AEP-Ohio's
application for rehearing were filed by OCC and IEU-Ohio. On
that same date, AEP-Ohio filed a memorandum contra OCC's

ar1C`4.t fEV viuiv's appiii.ativis i^^r rahn4µring

(8) The Commission believes that sufficient reason has been set
forth by AEP-Ohio, OCC, and IEU-Ohio to warrant further
consideration of the matters specified in the applications for
rehearing. Accordingly, the applications for rehearing filed by

AEP-Ohio, OCC, and IEU-Ohio should be granted.

-2-

3 ESP 2 Order at 20-23; First ESP 1 Entry on Rehearing at 6-10,
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It is, therefore,

-3-

ORDERED, That the applications for rehearing filed by AEP-4hio, tJCC, and IEU-

Ohio be granted for further consideration of the matters specified in the applications for

rehearing. It is, further,

ORDERED, That a copy of this fourth entry on rehearing be served upon all parties

of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Steven D. Lesser

SJP/sc

Cheryl L. Roberto

Entered in the journal

5EP. 2 6 2012

^'J'y^ •t^e..^...^

Barcy F. McNeal
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of )
Columbus Southern Power Company for )
Ap'proval of a Mechanism to Recover ) Case No. 11-4920-EL-RDR
Deferred Fuel Costs Ordered Under Section )
4928.144, Ohio Revised Code. )

In the Matter of the Application of Ohio
Power Company for Approval of a
Mechartism to Recover Deferred Fuel Costs Case No. 11-4921-EL-RDR

Ordered Under Section 4928.144, Ohio

Revised Code.

)
)
)
)
)

FIFTH ENTRY ON REHEARING

The Comtnission finds:

(1) Columbus Southern Power Company (CSP) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Company)l are public
utilities and electric light companies within the definitions of
Sections 4905.02 and 4905.03, Revised Code, and, as such, are
subject to the jurisdiction of this Corrimissxon, pursuant to
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

(2) On March 18, 2009, in Case No, 08-917-EL-SSO, et al. (08-917), the
Commission issued its opinion and order regarding the
application for an electric security plan (ESP) for CSP and OP

(ESP 1 Order). Entries on rehearing were issued on July 23, 2009
(First ESP 1 Entry on Rehearing) and November 4, 2009. In the
ESP 1 Order, the Commission directed AEP-Ohio, pursuant to
Section 4928.144, Revised Code, to phase-in a portion of the rate
increase authorized over an established percentage for each year
of the ESP, in order to mitigate the impact of the rate increase for
customers.2 The Commission authorized AEP-Ohio to establish

a regulatory asset to record and defer fuel expenses with
carrying costs, at the weighted average cost of capital (WACC),

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into OP.

In tlze Matter of the Application of Ohio Power Company and Columbus Southern Power Companyfor Authorihj to

Merge and Related Approvals, Case No. 10-2376-EL-UNC.

2 ESP 1 Order at 22-23.
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with recovery through a nonbypassable surcharge to comrnence
in 2012 and continue through 2018.3 The ESP 1 Order was
appealed to the Ohio Supreme Court and subsequently

remanded to the Commission for further proceedings.

(3) On January 27, 2011, in Case No. 11-346-EL-SSO, et al. (11-346),

AEP-Ohio filed an application for a standard service offer
pursuant to Section 4928.141, Revised Code.4 The applicatior ►
sought approval of a second ESP in accordance with Section
4928.143, Revised Code, to begin on January 1, 2012.

(4) On September 1, 2011, in the above-captioned cases, AEP-Ohio

filed an application for approval of a mechanism to recover its
deferred fuel costs, as directed by the Commission in the ESP I
Order, SpecificalIy, AEP-Ohio requested approval of the
creation of a recovery mechanism, in the form of a
nonbypassable phase-in recovery rider (PIRR), to ensure
recovery of its accumulated deferred fuel costs, including

carrying costs, as approved by the Comrnission in the ESP 7.
Order. AEP-Ohio proposed that the PIRR take effect with the

first billing cycle of January 2012.

(5) On September 7, 2011, a stipulation and recommendation (ESP 2

Stipulation) was filed by AEP-Ohio, Staff, and other parties to

resolve the issues raised in 11-346 and several other cases

pending before the Conmrnission (consolidated cases),5 including

the above-captioned cases. The ESP 2`nJtlpulatioA l includetA'

-2-

3 ESP 1(7zder at 20-23; First ESP 1 Entry on Rehearing at 6-10.

4 In the Matter of the Application of Columbus Southern Power Coinpany and Ohio Power Company for Authority to

Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security

Plan, Case No. 11-346-EL-SSO and 11-348-EL-SSO; In the Matter of the Application of Columbus Southern

Power Company and Ohio Power Company for Approval of Certain Accounting Authority, Case No. 11-349-EL-

AAM and 11-350--EL-AAM.

s In the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for Authority to

Merge and Related Approvals, Case No.10-2376-EL-UNC; In the Matter of the Application of Columbus Southern

Power ContpanJ to Amend its Emergency Curtailment Service Riders, Case No.10-343-EL-ATA; In the Matter of

the Application of Ohio Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-344-

EL-ATA; In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and Columbus

Southern Power Company, Case No. 10-2929-EL-UNC; In the Matter of the Application of Columbus Southern

Power Company for Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144,

Revised Code, Case No. 11-4920-EL^RDR; In tize Matter of the Application of Ohio Power Company for Approval

of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised Code, Case No. 11-4921-

EL-RDR.
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provisions regarding the establishment and terms of AEP-Ohio's
PIRR, as well as the securitization of the PIRR regulatory assets.

(6) Pursuant to an entry issued on September 16, 2011, the
consolidated cases were consolidated for the purpose of
considering the ESP 2 Stipulation. The September 16, 2011, entry
also stayed the procedural schedule in the pending cases,
including the present proceedings, until the Commission
specifically ordered otherwise. The evidentiary hearing on the
ESP 2 Stipulation commenced on October 4, 2011, and concluded

on October 27, 2011.

(7) On October 3, 2011, the Cornmission issued an order on remand
(ESP 1 Remand Order), addressing the Ohio Supreme Court's

remand of the ESP 1 Order.

(8) On December 14, 2011, the Commission issued an opinion and
order in the consolidated cases, modifying and adopting the ESP
2 Stipulation. The Commission did not modify the PIRR
provisions of the ESP 2 Stipulation.

(9) On February 23, 2012, the Conimission issued an entry on
rehearing in the consolidated cases, granting rehearing in part.
Finding that the signatory parties to the ESP 2 Stipulation had
not met their burden of demonstrating that the stipulation, as a
package, benefits ratepayers and the public interest, as required
by the ConLL ission's three-part test for the consideration of
stipulations, the Commission rejected the ESP 2 Stipulation, on
grounds unrelated to the PIRR provisions. The Commission
directed AEP-Ohio to file, no later than February 28, 2012, new
proposed tariffs to continue the provisions, terms, and
conditions of its first ESP.

(1n) Ry intiy issued nn Msrch 14; 2p12, the attornev examiner found
that, in light of the Commissiori s rejection of the ESP 2
Stipulation, the present cases should move forward, and a
comxnent period should be established in order to assist the
Commission in its review of AEP-Ohio's application. Pursuant
to the entry, initial and reply comments were due to be filed by
April 2, 2012, and April 17, 2012, respectively.

-3-

(11) In accordance with the procedural schedule established in these
cases, timely initial comments were filed by IEU-Ohio, OCC,
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OEG, Ormet, and Staff on April 2, 2012. Staff filed revised
comments on April 3, 2012. Timely reply comments were filed
by AEP-Ohio, OCC, and Ormet on Apri117, 2012.

(12) By finding and order issued on August 1, 2012, the Commission
approved AEP-Ohio's application for a mechanism to recover its
deferred fuel costs to the extent set forth in the finding and order
and authorized the Company to establish the PIRR (PIRR

Order),

(13) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for a rehearing with respect to any matters determined therein
by filirtg an application within 30 days after the entry of the
order upon the Coxnsnission's journal.

(14) On August 31, 2012, applications for rehearing of the PIRR Order
were filed by AEP-Ohio, OCC, and IEU-Ohio.

(15) On September 10, 2012, memoranda contra AEP-Ohio's
application for rehearing were filed by OCC and IEU-Ohio. On
that same date, AEP-Ohio filed a memorandum contra OCC's
and IEU-Ohio's applications for rehearing.

(16) By entry on rehearing issued on September 26, 2012, the
Commission granted the applications for rehearing to allow
further consideration of the matters specified in the applications.

(17) The Commission has • reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and should be

denied.

F1ow-Through Effects of Remand

(18) In its first ground for rehearing, OCC argues that the
Coznmission unreasonably and unlawfully failed to reduce
AEP-Ohio's fuel deferral balance to account for the flow-through
effects of the Ohio Supreme Court's remand of the ESP 1 Order
and the rejected ESP 2 Stipulation. OCC contends that the PIRR
is a mchanism that permits the Cornmission to make future rate
adjustments in order to fully remedy the provider of last resort

-4-
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charges that were the subject of the remand. OCC asserts that, in
relying on the Court's prohibition against retroactive
ratemaking, the Commission has misunderstood the Court`s
precedent and failed to recognize that retroactive ratemaking
does not occur if a mechanism in the rates allows for prospective

rate ad}ustments.

IEU-Ohio, in its third ground for rehearing, also contends that
the Cmmission's failure to reduce the deferral balance to
account for the flow-through effects of the remand of the,ESP 1
Order is unlawful and unreasonable.

(19) AEP-Ohio responds that the Commission appropriately declined
to account for the flow-through effects of the remand of the ESP
x Order because it would violate the prohibition against
xetroactive ratemaking, as explained by the Commission in the
ESP 1 Remand Order. AEP-Ohio also contends that this issue is
not a proper subject for consideration in the present proceedings,
which pertain only to a recovery mechanism for the deferral that
was already authorized by the Commission in the ESP 1 Order.
Additionally, AEP-Ohio points out that IEU-Ohio admits that it
has appealed the Cmmissiozi s decision in the ESP 1 Remand
Order regaxding the flow-through effects of the remand.
AEP-Ohio concludes that IEU-Ohio should not be permitted to
raise the argument again here, given that the matter has been
previously determined by the Connmission and is now under
review by the Ohio Supreme Court.

(20) The Commission finds that OCC and IEU-Ohio have raised no
new arguments regarding the purported flow-through effects of

the Court's remand of the ESP 1 Order. We again decline to

order the adjustment to the deferral balance that OCC and

IEU-Ohio request. As we stated in the ESP 1 Remand Order,

consistent witJ.1 the C oliri s precedent prCih ibi^ i^^ retr^vactive

ratemaking and refunds, we cannot order a prospective

adjustment to account for past rates that have already been

collected from customers and subsequently found to be

unjustified. Accordingly, we find that OCC's and IEU-Ohio's

requests for rehearing on this issue should be denied.

-5-
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Collection of Rates Subject to Refund

-6-

(21) In its second ground for rehearing, OCC asserts that the
Commission violated Section 4903.09, Revised Code, because it
failed to explain why the PIRR rates should not be collected
subject to refund, as OCC recommended. OCC contends that the
Comrnission is required to comply with the statute so that the
Ohio Supreme Court is able to review the CoxnrnissioWs

reasoning in an order on appeal.

(22) AEP-Ohio points out, as a general matter, that an evidentiary
hearing was not required under the circumstances, given that
the factual matters were already adjudicated in 08-917.
Although the Commission solicited comments from the parties,
AEP-Ohio argues that Section 4903.09, Revised Code, does not
require the Commission to make findings on the
recommendations made by the parties in their comments.
AEP-Ohio adds that a Cornrnission order generally takes effect
upon issuance, and, therefore, there is no expectation that the
order should be implemented subject to refund unless clearly
indicated by the Commission in the order. According to AEP-
Ohio, Commission orders are presumed lawful until such time
as they are set aside by the Ohio Supreme Court, and there is
thus no need for the Commission to issue an order subject to
refund or to entertain such requests from OCC.

(23) The Commission finds that the P 1'z2R Order ciearly stated the
basis for our determinations in response to the comments filed

by the parties. OCC's request that. the PIRR rates be subject to
refund is unnecessary under the circumstances. As we
explained in the PIRR Order, the deferral balance is subject to
adjustment as a result of the annual fuel adjustment clause
(PAC) audit proceedings. In fact, the Commission ordered
adjustments with respect to the annual audit of fiEP-Ohio's FAC
mechanism for 2009.6 Additionally, we note that OCC's request
is contrary to past precedent.7 Therefore, the Com2nission finds

6 In the Matter of the Fuel Adjustment Clauses for Columbus Southern Power Company and Ohio Power Company,

Case No. 09-872-EL-FAC, et al., OpuZion and Order (january 23, 2012).

7 See, e,g:, In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for .

Approval of an Additional Generation. Service Rate increase Pursuant to Their Post-Market Development Period

Rate Stabilization Plans, Case No. 07-63-EL-UNC, Entry on Rehearing (November 28, 2007); In the Matter of

the Application of The Dayton Power and Light Conzpany for Approval of Tariff Changes Associated with the
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that the PIRR Order does not violate Section 4903.09, Revised
Code, and that OCC's second assignment of error lacks merit

and should be denied.

Accumulated Deferred Income Taxes (ADIT)

(24) OCC's third ground for rehearing is that, in declining to reduce
the deferral to account for ADIT, the Commission authorized
AEP-Ohio to collect unreasonable carrying charges from
customers in violation of Sections 4905.22 and 4928.02(A),
Revised Code. OCC contends that the Com.mission has departed
from sound ratemaking theory and Commission precedent
without adequate explanation. Similarly, in its first ground for
rehearing, IEU-Ohio argues that the PIRR Order is unlawful and
unreasonable because the Conu-rission failed to require
AEP-Ohio to adjust for ADIT in calculating the carrying charges
on the deferral balance, which violated generally accepted
accounting principles, state policy, and sound regulatory

principles and precedent. %

(25) AEP-Ohio responds that the Comrnission reasonably and
lawfully upheld a prior adjudicated finding from the ESP 1

Order by declin.ing to order an adjustment for ADIT. AEP-Ohio

contends that this matter is the subject of a final, non-appealable
order that is not open to reconsideration at this point. AEP-Ohio

asserts that the doctrines of res judicata and collateral estoppel
bar aneYnp^cs by OC^.. and lE U_Ohio to relit.gate the :-ssue.

AEP-Ohio urges the Commission to clarify that final adjudicated
factual matters are not subject to reconsideration. AEP-Ohio

argues that a practice of reconsideration and modification of
prior factual determinations by the Commission would
eviscerate the concept of finality.

/nC\ TL-. 4Y-..'1`".rc^1117 1-.n.ns:dered t-Ile arQ'17mPn{ fi YatS^̂ d bv
liLC ^..llituluJaivil tlwivuba^+J' _ b----.---..- __

the parties in their comments and declined to order an
adjustment for ADIT. As explained in the PIRR Order, the
parties failed to persuade the Commission that our approach in
the ESP 1 Order with respect to this issue was inconsistent with

-7-

Request to Implement a Billing Cost Recovery Rider, Case No. 05-792-EL-ATA, Opinion and Order (March 1,

2006); In the Matter of the Application of The Dayton Power and Light Conzpany for Approval of Tariff Changes

Associated with a Request to Impleinent a PjM Administrative Fee, Case No. 05-844-EL-ATA, Finding and

Order {january 25, 2006).
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prior Commission precedent or sound regulatory practice. We
also noted that, in the ESP 1 Order, the Commission found that
the carrying charges on the deferral should be calculated
without an adjustment for ADIT in order to ensure that
AEP-Ohio recovers its actual fuel expenses, as required by
Section 4928.144, Revised Code. We again affirm this finding, as
it is consistent with the statute's requirement that, if the
Commission orders a phase-in of rates, it must also authorize the
deferral of incurred costs equal to the amount not collected, plus
carrying charges on that amount. The statute makes no mention
of adjustments to account for tax effects. Given our finding that
we have authorized a phase-in plan that is consistent with the
directives of the statute, we find no merit in the arguments that
the Commission has violated state policy or sound regulatory

practice or precedent.

Additionally, with respect to generally accepted accounting
principles (GAAP), Section 4928.144, Revised Code, provides
that, if the Conunission orders a phase-in, the order must
provide for the creation of regulatory assets pursuant to GAAP.
Although IEU-Ohio alleges that the PIRR Order does not comply
with this statutory provision, IEU-Ohio does not explain how the
creation of the regulatory asset associated with AEP-Ohio's
deferred fuel expenses, which was actually authorized by the
Commission in the ESP 1 Order, was contrary to GAAP. In fact,
IEU-Ohio argues that AEP-Ohio must account for ADIT on its
books as a regulatory liability and makes no claim that the
Company's creation of the regulatory asset was in some way
improper. In any event, the Commission believes that the
question of whether ADIT should be reflected in the calculation
of carrying charges to be included in the PIRR is a matter
separate and apart from how AEP-Ohio maintains its books
pursuant to GAAP. Therefore, we find that OCC's and
IEU-Ohio's assignments of error on the issue of ADIT should be

denied.

CSP's Deferral Balance

(27) In its fourth ground for rehearing, OCC maintains that the

Commission erred in authorizing AEP-Ohio to collect PIRR rates
from CSP's customers. OCC notes that the Comuzission stated

that AEP-Ohio's reply comments indicate that both OP and CSP

-8-
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have deferral balances to be recovered through the PIRR.
According to OCC, however, AEP-Ohio's reply comments do

riot refer to a deferral balance for CSP's customers.. OCC points

out that AEP-Ohio's application projected an over-recovery for

CSP. As a related issue, in its fifth ground for rehearing, OCC

contends that the Conunission violated Section 4903.09, Revised

Code, because it did not explain why it failed to order AEP-Ohio

to refund to CSP's customers the amount of the over-recovery,

plus accrued interest calculated at the same interest rate that the

Company used to calculate carrying charges on its deferred fuel

costs.

(28) In its memorandum contra, AEP-Ohio explains that, on page five
of its reply comments, the Company clearly stated that there is a
deferral balance for CSP's customers. AEP-Ohio asserts that
OCC's arguments are, therefore, without merit.

(29) AEP-Ohio plainly indicated that CSP does in fact have a deferral
balance to be collected from customers at page five of the
Company's reply comments. As the factual premise underlying
OCC's arguments is wrong, the Commission finds that OCC's
fourth and fifth assignments of error lack merit and should be

denied.

Due Process

rI^N r_ its n nd .t. , Y YPIIA Y, ^ IELI-Ohio asserts that thel J rc L t^e. oan.̂ l. for ^ ,^. _nr,,

PIRR Order is unlawful and unreasonable because the
Commission arbitrarily and capriciously authorized AEP-Ohio

to increase rates without affording due process to intervenors.
Specifically, IEU-Ohio contends that it was denied the
opportunity to develop its arguments through testimony and
exhibits and to subject AEP-Ohio's positions to cross-

7111 114,. .a.an +1.,+ FX•o ("'nmmiccinn faylPcJ tn hnlci
^.''xamilLCltion. 1rrV-V1LLlJ 0.61140 tli[I^

a hearing, even though the intervenors contested the fact that
carrying charges have not been adjusted to account for ADIT.
IEU-Ohio also notes that it offered testimony in 11-346 regarding
ADIT but that the Commission elected to strike the testimony
and instead instructed IEU-Ohio to present its arguments in the
current proceedings. IEU-Ohio asserts that it was nevertheless
denied a meaningful opportunity to demonstrate that the
calculation of carrying charges should account for ADIT.

-9-
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(31) AEP-Ohio replies that there is no statutory right to a hearing,
given that recovery of the deferred fuel expenses was authorized
by the Commission in the ESP 1 Order, as required by Section
4928.144, Revised Code. AEP-Ohio argues that these
proceedings do not involve a rate increase and are intended only
to formalize the Company's collection of a charge that was
established in the ESP 1 Order and delayed for the public good.
AEP-Ohio contends that IEU-Ohio improperly claims that the
charge is the matter at issue, when it was actually established in
the ESP 1 Order, consistent with the requirements of Section
4928.144, Revised Code. AEP-Ohio notes that IEU-Ohio was
afforded ample due process in 08-917 and, in fact, raised many of
the same arguments in those proceedings. AEP-Ohio requests
that the Commission deny IEU-Ohio's attempt to use the present
cases as another chance to reiterate its prior arguments.

(32) The Cotnmi.ssion finds that IEU-Ohio was fully afforded the
opportunity to develop its arguments through testimony and
exhibits and to subject AEP-Ohio's positions to cross-
examination during the evidentiary hearing held in 08-917. As
we noted in the PIRR Order, AEP-Ohio's recovery of the
regulatory asset by means of a nonbypassable surcharge was
approved in the ESP 1 Order, as required by Section 492$.144,
Revised Code. Accordingly, AEP-Ohio's application in the
present proceedings is an application not for an increase in rates.
Therefore, no hearing is required, and no due process violation
has occurred. IEU-Ohio's second assignment of error should be

denied.

Modification of Phase-In Plan

(33) In its first ground for rehearing, AEP-Ohio maintains that the
PSRR Order is unreasonable and unlawful because it modified

previously adjudicated mat"ters, contrary to ttie doC4Lille of res

judicata. Specifically, AEP-Ohio argues that, in the PIRR Order,

the Comnu'ssion unreasonably and unlawfully modified its prior

determinations in the ESP 1 Order and directed that the

Company's carrying charges should be calculated based on its
long-term cost of debt rate during the recovery period and that
annual compounding should be used to calculate the deferral

balarice. AEP-Ohio contends that, pursuant to Ohio Supreme

Court precedent, the Commission has only Iirn.ited authority to
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modify prior orders and that the Commission may not reverse
an adjudicatory determination made in a prior final order that
was undisturbed on appeal. AEP-Ohio notes that, once an
appeal is filed, jurisdiction over the case passes from the
Commission to the Court and, absent a remand, the Commission
never regains jurisdiction over the issues determined in the case.

AEP-Ohio asserts that the Comrnission has misinterpreted Court
precedent and that there is no general rule allowing the
Commission to reverse prior orders as long as it justifies the
reversal. According to AEP-Ohio, the Commission's
determination in the ESP 1 Order that the carrying charges on
the deferral would be calculated using a WACC rate is an
adjudicated finding that cannot be changed after the fact, as
opposed to a general position that the Commission may revisit
under circumstances of prior error. Further, AEP-Ohio believes
the Cornmission lost jurisdiction over the issue of the proper
carrying cost rate after it was finally adjudicated at the
conclusion of the appeal of the ESP 1 Order. Finally, AEP-Ohio
argues that the Commissiori s modification of the carrying cost
rate ignores the impact of applying a debt rate to the regulatory
asset and fails to recognize that the Company's deferred fuel,
costs were already funded with a combination of debt and
equity. AEP-Ohio adds that its capital structure should be
adjusted to reduce the amount of long-term debt by a
corresponding amount of the regulatory asset in order to avoid
double counting the use of long-term debt as a funding source.

AEP-Ohio further contends that the Comrnission's directive to
calculate the deferral using annual, rather than monthly,
compounding financially harms the Company without
justification. AEP-Ohio notes that all of its other riders with
carrying costs are calculated on a monthly basis, which more
accurately reflects the Company's carrying costs on a

contemporaneous basis.

AEP-Ohio also asserts, as part of its first assignment of error,
that the PIRR Order is unlawful and unreasonable in that the
Commi.ssion retroactively modified the terms of the Company's
expired ESP, which denied the Company its statutory right to
withdraw from the ESP, pursuant to Section 4928.143(C)(2),
Revised Code. According to AEP-Ohio, the Commission's

-11-
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retroactive modifications have a significant financial impact on
the Company of approximately $129 million, which would have
justified the Company's withdrawal from the ESP at its outset.
Because the ESP has now expired and AEP-Ohio cannot
withdraw from it, the Company contends that the Commission
is estopped by Section 4928.143(C)(2), Revised Code, from
unilaLterally changing its prior findings in the ESP 1 Order.

(34) OCC responds that the cases presently before the Commission
are separate and distinct proceedings conducted for the purpose
of approving AEP-Ohio's mechanism to recover its deferred fuel
costs. OCC emphasizes that the ESP 1 Order only authorized the
creation of the fuel deferral and not a recovery mechanism. In
any event, OCC notes that the Commission must justify a change
to a lawful order and that the Commission offered a reasoned
explanation for its decision that a long-term debt rate is more
appropriate for calculating carrying charges during the
collection period. Additionally, OCC contends that AEP-Ohio
failed to explain the supposed financial harm that would result
from annual compounding. OCC also argues that the PIRR
Order has no bearing on AEP-Ohio's statutory right to withdraw
from an ESP, as these proceedings have the separate and distinct
purpose of addressing the recovery mechanism. OCC concludes
that the Commission is not estopped from directing AEP-Ohio to
,impYement an appropriate recovery mechanism.

(35) IEU-Ohio contends that the doctrine of res judicata does not
apply because the ESP 1 Order did not address the carrying
charge rate to be applied by the Company during the
amortization period or the amount of the deferral balance that
would be eligible for recovery. Like OCC, IEU-Ohio argues that
the present proceedings involve separate issues from those
addressed in the ESP 1. Order. IEU-Ohio notes that AEP-Ohio
was required to file an application for approval of a recovery
mechanism to commence amortization of the deferral balance.
IEU-Ohio adds that the Ohio Supreme Court has previously
determined that the Commission may modify the phase-in of
rates authorized in the ESP 1 Order. IEU-Ohio avers that the
Commission has broad discretion regarding the terms of a
phase-in of rates, pursuant to Section 4928.144, Revised Code.

-12-
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Regarding AEP-Ohio's right to withdraw from its ESP, IEU-Ohio
notes that the Company cites no supporting precedent and that
the Company's argument is meritless, as the Coinmission did
not modify the ESP 1 Order. IEU-Ohio points out that the ESP 1
Order contemplated that AEP-Ohio would seek approval of a
recovery mechanism at the end of the ESP term and that the
Comrnission's approval, therefore, could not have occurred at a
time when the Company's right to withdraw from the ESP still
existed. IEU-Ohio adds that AEP-Ohio has not actually claimed
that it would have exercised its right to withdraw from the ESP
based on the Commission's directive that carrying charges
accrue at a long-term debt rate. Finally, IEU-Ohio urges the
Commission to reject AEP-Ohio's argument that its actual capital
structure should be adjusted in light of the fact that the carrying
charges during the recovery period will be calculated based on
the long-term debt rate. IEU-Ohio argues that AEP-Ohio's
request is inconsistent with past Commission practice, as the
Commission does not allow adjustments to a utility's capital
structure to reflect item-by-item treatrn.ent of regulatory assets.
IEU-Ohio also notes that any equity infusion from AEP-Ohio's
parent company is reflected in its actual capital structure.

(36) The Commission finds no merit in AEP-Ohio's argument that
our modification of the ESP 1 Order was unreasonable or
unlawful. For the reasons enumerated in the PIRR Order, the
Commissiort finds that it is appropriate for AEP-Ohio to
calculate its carrying charges during the recovery period using a
long-term cost of debt rate, as well as to use annual
compounding to calculate its deferral balance on a going-
forward basis. The Comm.ission explained that it would be
unreasonable for AEP-Ohio to apply the WACC rate to the
deferral balance after collection begins, given that the risk of
non-coilPction at that point is significantl_y reduced and in light
of the ongoing economic difficulties that continue to impact
ratepayers. We further noted that use of the long-term debt rate
during the period in which the deferred fuel expenses are
collected is in accordance with sound regulatory practice and
established Commission precedent.8 With respect to Staff's

-13-

Ir the Matter of the Application of Columbus Southern Power Company and Ohio Power Company to Adjust Each

Company's Transmission Cost Recovery Rider, Case No. 08-1202-EL-UNC, Finding and Order (December 17,

2008); In the Matter of the Application of Columbus Southern Power Company and Ohio Power Con2panly for
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recommendation that AEP-Ohio should use annual
compounding to calculate its deferral balance, the Commission
explained that Staff's recommended approach is in keeping with
our recognition of an annual interest rate in the Company's rate
of return allowance. The Cornmission, therefore, justified its

modifications to AEP-Ohio's phase-in plan.

We do not agree with AEP-Ohio's assertions that the
Commission has misinterpreted Ohio Supreme Court precedent.
As we stated in the PIRR Order, the Court has continually
recognized the Commission's authority to revisit earlier orders
as long as the Cornrnission justifies its modifications.9 As
discussed above, the Cornznission explained the reasoning for its
adjustments to AEP-Ohio's phase-in plan. Additionally, as
IEU-Ohio points out, the Court recently addressed a sixnilar
question in a decision that emphasized the Commission's
considerable discretion to deterrnine the details of a phase-in of
rates pursuant to Section 4928.144, Revised Code. The Court
found no error in the Commission's modification of AEP-Ohio's
phase-in plan to exempt the Company's economic development
cost recovery rider from the ESP's rate caps. The Court
specifically stated that, as a general rule, the Commission has
discretion to revisit earlier regulatory decisions and modify them
prospectively.10 We also agree with IEU-Ohio that there is no
reason to adjust AEP-Ohio's actual capital structure, as the
Cornpany contends, in response to the modification of its phase-
in plan. The Corrunission has consistently rejected the use of a
hypothetical capital structure in cost of capital determinations:11

We also find no merit in AEP-Ohio's argument that the

Company was deprived of its right to withdraw from its ESP,

Authority to Modify Their Accounting Procedure for Certain Storm-Related Ser^rices Restoration Casts, Case No.

08-1301-EL-AAM, Finding and Order (December 19, 2008); In the Matter of the Commission Review of the

Capacity Charges of Ohio Power Company and Columbus Southern Power Company, Case No. 10-2929-EL-UNC,

Opinion and Order (July 1, 2012).

g In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 523 (2011); Ohio Consumers' Counsel v. Pub.

LItiI. Comm., 114 Ohio St.3d 340, 343 (2007); Ohio Consumers' Counsel v. Pub. i.itil. Comm., 110 Ohio St.3d

394,399 (2006).

14 In re Columbus Southern Power Co.,129 Ohio St. 3d 568,569 (2011).
11 See, e.g., In the Matter of the Application of The Dayton Pou er and Light Company for Authority to Modify and

Increase its Rates for Electric Service to All Jurisdictional Customers, Case No. 81-1256-EL-AIR, Opinion and

Order (December 22,1982).
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pursuant to Section 4928.143(C)(2), Revised Code. AEP-Ohio
offers no support for its theory that the Commission is estopped
from modifying a phase-in plan that continues past the
expiration of the ESP. As noted in the PIRR Order, AEP-Ohio's
phase-in plan is subject to the ongoing supervision and
jurisdiction of the Cornrnission. Additionally, Section
4928.143(C)(2), Revised Code, specifically pertains to the
Commission's approval and modification of an application for
an ESP. The present proceedings concern AEP-Ohio's
application for approval of a mechanism to recover its deferred
fuel costs. As these cases do not involve approval of an ESP,
Section 4928.143(C)(2), Revised Code, has no bearing on the
outcome. Accordingly, AEP-Ohio's first assignment of error
should be denied.

Securitization

(37) In its second ground for rehearing, AEP-Ohio argues that the
PIRR Order is unreasonable and unlawful to the extent that it
undermines the securitization efforts that the Corrunission
encourages pursuant to Sections 4928.23 through 4928.2318,
Revised Code. Citing Section 4928.23(J), Revised Code,
AEP-Ohio asserts that a basic prerequisite for securitization of a
regtilatory asset is that it be the subject of a final, non-appealable
order. AEP-Ohio contends that no regulatory asset will ever be
considered final and eligible for securitization, if the
Commission is able to modify the terms of its approval of the
asset, three years later, and subsequent to an appeal to the Court.

(38) In its memorandum contra, OCC asserts that the present
proceedings are the proper point of reference for determining
whether the appeals process has been exhausted and thus
whether phase-in costs may be securitized. OCC believes that
AEP-Ohio's phase-in costs will be eligible for securitization oniy
after any appeals of the present cases have been resolved. OCC
concludes, therefore, that the PIRR Order does not undermine
AEP-Ohio's securitization efforts. IEU-Ohio agrees, noting that
there are several ongoing proceedings that must be decided by
the Comrnission and the Ohio Supreme Court before the
securitization process may move forward.

-15-
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(39) The Commission recognizes that the General Assembly has
provided electric utilities with new authority to securitize
regulatory assets to reduce long-term borrowing costs to be
recovered from ratepayers, as provided in Sections 4928.23
through 4928.2318, Revised Code. In the PIRR Order, the
Comsnission encouraged AEP-Ohio to pursue securitization of
the regulatory asset associated with its deferred fuel expenses as
expeditiously as possible. We do not agree with AEP-Ohio that
the Commission's modifications to the Company's phase-in plan
for the recovery period will undermine the Company's
securitization efforts in any respect. AEP-Ohio offers no support
for its claim that the PIRR Order will impede or delay its ability
to pursue and achieve securitization. We find, therefore, that
AEP-Ohio's second assignment of error lacks merit and should

be denied.

It is, therefore,

-16-

ORDERED, That the applications for rehearing filed by AEP-Ohio, OCC, and

IEU-Ohio be denied. It is, further,

ORDERED, That a copy of this fifth entry on reheaxing be served upon all parties of

record.

THE PUBLIC, UTILITIES-COMMISSION OF OHIO

^f Todd ^i. Sr

Steven D. Lesser

Cheryl L. Roberto

, Chairman

dre T. Porter

Lynn Slaby

SJP/sc

Entered in the Journal ^ 032012

Barcy F. McNeal
SeCretary
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