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- STATEMENT OF FACTS -

Respondent Colleen M. O'Toole served as ajudge on the Eleventh District Court ofAppeals

between February 2005 and February 2011. During her time on the bench, she served on several

committees and subcommittees of the Ohio Judicial Conference, and in connection with that work,

represented the Conference in testimonybefore the Ohio House Criminal Justice Subcommittee. She

ran for reelection to the bench in 2010, but was defeated in the Republican primary.

The Respondent ran for, and was elected to the Court of Appeals in November 2012. At issue

in this appeal is the content of the website she maintained as a candidate, and a name badge she wore

during a portion of her campaign, both of which are alleged to have violated Rule 4.3(A) of the Ohio

Code of Judicial Conduct, through the use of the word "judge" by a non-incumbent candidate.

- These Proceedings -

On August 8, 2012, James B. Davis, a non-practicing attorney in Chagrin Falls, Ohio, sent

a letter to the Board of Commissioners, alleging that the Plaintiff, through various actions and

inactions, in various written and online materials, and in certain speeches and appearances, violated

Rule 4.3 of the Ohio Code of Judicial Conduct, by stating, suggesting and/or implying that she was

a sitting judge, when in fact she is not an incumbent in the office she is seeking. Davis alleged that

the Respondent had violated Rule 4.3 in twelve distinct ways, each set forth as a separate allegation.

On August 24, 2012, Ms. O'Toole submitted her response to the Board of Commissioners.

In it, she denied certain of the allegations in the Davis letter, noted that others described the conduct

of third parties, and that still others stated no violation of Rule 4.3. In her response, the Respondent

also detailed the constitutional infirmities of Rules 4.3 (C), (D) and (E), expecting to be charged, if

at all, under those subparts, because the Davis letter tracked the language of those prohibitions.



A Probable Cause Panel was convened by the Secretary to the Board of Commissioners, and

on August 29, 2012 issued its determination, finding that nine of the twelve allegations in the Davis

letter stated no violation of Rule 4.3, but that the allegations set forth in Paragraphs 2, 7 and 12 of

that letter provided that basis for a formal Complaint. On August 30, 2012, the Secretary filed a

three-count Complaint alleging that the Respondent had violated Rules 4.3 (A) and (F) of the Code

of Judicial Conduct in that:

1. A photograph of her wearing judicial robes, and thereby

implying that she is a sitting judge, appeared on the website
of the Ashtabula County Republican Party;

2. Statements on her own website, including the use of the
phrase "Judge O'Toole testified ... before the Ohio House
Criminal Justice Committee" would be "deceiving or
misleading to a reasonable person," presumably regarding her
incumbency as a judge, and;

3. She wore a name tag to a campaign event which read
"Colleen Mary O'Toole Judge 11th District Court of
Appeals."

On September 13,. 2012, the Respondent moved to dismiss the Complaint filed against her

by Secretary Dove, on the basis that Rules 4.3(A) and (F) of the Ohio Code of Judicial Conduct,

under which she was charged in that Complaint, are unconstitutional, on their face and as applied

under the First and Fourteenth Amendments to the United States Constitution. Her contention was

fully briefed.

A three member hearing panel was appointed pursuant to Ohio R. Gov. Jud. II, Section 5(B),

and a hearing was conducted on September 18, 2012. During that hearing, the Chair of the Hearing

Panel, Judge Otho Eyster, summarily denied the Motion to Dismiss from the bench.'

'(Hearing Tr., September 18, 2012 ("Tr."), at p. 29).

-2-



That decision, which was made solely by the Panel Chair, was entered as an Order by him

on September 27, 2012. Neither the oral ruling, nor the written Entry, provided any basis for the

decision to deny the Motion to Dismiss.2

- Testimony Before the Hearing Panel -

The Respondent testified during the September 18, 2012, on both direct and cross-

examination. In doing so, she: (a) explained the limited and very specific context in which her

campaign website identified her as "Judge O'Toole" in the course of a short biography; (b) explained

the circumstances surrounding her use of an old name tag, the use of which was the basis for Count

III of the Complaint against her, and; (c) explained that her beliefs regarding the continued use of

the honorific term "judge" by former judges were substantially shaped by the opinion of the Thirteen

Judge Panel in O'Neill v. Crawford, 132 Ohio St. 1472, No. 2012-0418 (Table, July 17, 2012),

which had been announced only several weeks before.

We revisit here those portions of her testimony that are relevant to the findings of the Five

Judge Commission from which this appeal is taken.3

-a-

The Respondent testified that she maintained a campaign website, the allegedly offensive

content of which was received as an exhibit by the hearing panel.4

2 See Id., at p. 29; (Entry, September 27, 2012, at p.1, Appx. 14).

3The Three Judge Panel of the Board of Commissioners found that the Complainant had
failed to prove, by clear and convincing evidence, that the Respondent had violated Rules 4.3 (A)
and (F) by appearing in judicial robes on a website maintained by the Ashtabula Republican Party.
In fact, the Probable Cause Panel determined as much on August 29, 2012, finding that the
Respondent did not violate the Code of Judicial Conduct by virtue of her picture appearing on that
- ,^

bsite .
m..

aiic
..i
i r

'r
ni
°a.°^,

uni^s, ^r,^u^iu^iv..^.°i_.'.^"'u^ °a'"uaun
r^..,..'.""'vwnu"ri"cu.,.aua°`:,.,.'.^ivu^, a^ ^°` ^ , rnip,..__.yn. ii^^^^r

a. .wc

4(Tr. at 228 and Tr. Ex. 2).

-3-



The biographical sketch on that site ran to two printed pages. In one phrase, which contained

a reference made in the past tense to her service on the Ohio Judicial Conference, she was called

Judge O'Toole. As she explained at the hearing, that altogether accurate statement describes

activities, in the past, that took place while she was a sitting judge. The biography on her website is

the best evidence of how she represented herself as a candidate online. It appears as Exhibit 2 to the

Hearing Transcript, and we reproduce substantial portions ofit here for, the convenience of the Court.

Colleen O'Toole was elected to the Eleventh District Court of Appeals in
2004. During her term she has decided over 1500 cases and has authored
over 500 opinions. The Eleventh District Court of Appeals serves the
counties of Lake, Geauga, Ashtabula, Portage and Trumbull. She was a
member of the Ohio Judicial Conference and the Courts of Appeals Judges
Association. O'Toole was active in the Ohio Judicial Conference by serving
on the Community Corrections, Court Administration, Court Technology
and Criminal Law & Procedure committees. In addition she served as a
member ofthe subcommittee for Court Reporting and Transcripts. She was
integral member of these committees and assisted in drafting of various
recommendations that were adopted in the legislative platform of the
conference. Judge O'Toole testified on the positions of the Ohio Judicial
Conference before the Ohio House Criminal Justice Committee and
participated in many legislative conferences advocating the position of the
conference before legislators. She was a member of Library of Reasoned
Orders Committee. She was appointed by the late Chief Justice Moyer as
a member of Ohio Criminal Sentencing Commission and is currently
serving in an advisory capacity to that commission. The commission is a
bipartisan statutory advisory body charged with reviewing the criminal
justice system and recommending improvements and changes to the Ohio
Legislature. She participated as a member of the Criminal Law Committee
for the Ohio State Bar Association. She is a graduate of the Jo Ann
Davidson Leadership Institute.

Admitted to the Ohio Bar in 1991, O'Toole initially practiced law and
interned in the Cuyahoga County Public Defender's Office in the major
trial division. She then worked with the National Interstate Company in
Cleveland as a Litigation Manager. From 1996 to 1998, she was associated
with the Cleveland law firm of Kramer and Nierman, LPA and the Housing
Advocates Inc. In 1998 she opened her own law firm, specializing in
criminnl civil anrl invPnilP litiaatinn in ^tnte anr Ferleral cnnrtc (^'TnnlP„__-_-_- , . i.... .,_____ a....._..__ ___ --- _ _..__.._ _., ^_...,. - _ .,.,--

has extensive experience in civil, criminal, family law litigation and
Appeals.

-4-



Prior to assuming the bench, she served on many political / issue
campaigns. She was chairman of the Highland Heights Board of Zoning
appeals. She presently [sic] on the advisory committee of The Western
Reserve Land Conservancy. An avid Sportsman, she enjoys Angling, lives
on the Grand River with her husband and three children, is a member of
White Tails Unlimited, and is licensed to carry a concealed weapon. She is
presently CEO of On Demand Interpretation Services llc [sic].

On direct examination, the Respondent testified before the Hearing Panel regarding her intent

as to the quoted material, and her use of the honorific term "judge."

Q: And it says, "She was an integral member of these
committees and assisted in drafting of various
recommendations that were adopted by the legislative
platform of the judicial conference;" is that true?

A: Correct.

Q: Then it says, "Judge O'Toole testified on the position
of the Ohio Judicial Conference before the Ohio
House Criminal Justice Committee and participated in
many legislative conferences advocating the position
of the conference" - and I can't make out the next
word - something legislators," correct?

A: Correct.

Q: And is that a truthful statement? Did you give that
testimony?

A: Yes.

Q: And at the time that you gave that testimony, were you
ajudge on the Court of Appeals of Ohio, 11 th Appellate
District?

A: Yes.

Q: Were you intending to communicate, by that description
of what you did when you were a judge, that you were
currently sitting on the Court of Appeals,ll th Appellate
District?
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A: No.

Q: And then it says, "She is presently CEO of On Demand
Interpretation Services, LLC"?

A: Correct.

Q: Now, taken as a whole, did you have any intention to try
to convince somebody by putting this out that you were
still serving currently as a judge on the Ohio Court of
Appeals. 11 th Appellate District?

A: No.S

In sum, the Respondent testified that items in her biography that occurred in the past were

written in the past tense, those that were ongoing were in the present tense, and that her description

of herself as Judge O'Toole was in reference to events that took place in the past, while she was, in

fact, a judge. Significantly,.she also testified that she had no intention of misleading readers of her

website into thinking she was a sitting judge, a fact underscored by her candid description of her

present position as the head of a translation company. Her testimony with regard to her intentions

was neither countered nor undermined on cross-examination. The website was, in fact, truthful.

-b-

The Respondent also testified regarding her use of a name badge at issue in Count III of the

Complaint filed by the Secretary of the Board of Commissioners. Her testimony underscores that the

badge was not intended to mislead, and was never worn in isolation, as a precaution against

misleading voters.

Q: The name badge - again, read it into the record what it
says.

5(Tr., 230-33).

-6-



A: "Colleen M. O'Toole," underneath "Judge," and then
underneath that, "1 I th District Court of Appeals."

Q: Now, when you wear the badge "Colleen M. O'Toole,
Judge." what are you attempting to communicate to
people?

A: Well, I mean, obviously, I'm trying to communicate that
I'm running for judge and that this is my name and this
is the position I'm running for.

Q. Now, if you were attempting to claim that you currently
sat on the court, would that - would you word that
differently?

A: Well, I would put judge to modify my name, Judge
Colleen Mary O'Toole. I would put it in the campaign
thing for - you know. I would have the name badge to
identify me that I was sitting. I realize that there was a
issue with putting the judge before because I didn't
want people to think - I think some of the judges on our
court have Judge Mary Jane Trapp or Judge Diane
Grendell. They all put it prior to their name so it
modifies Colleen Mary O'Toole.

Commissioner Davis:

Question, does a sitting judge not run to be judge?

Mr. Murray:

Sure.

Commissioner Davis:

So they run for judge?

Mr. Murray:

Yes, but I think what she's saying is they would say she
was a judge already for the court of appeals.
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Q: So in other words, what's significant to you is that if
you were trying to communicate that you were still
sitting on the bench, the badge would read Judge Mary
O'Toole, Court of Appeals, 11th District.

A: Right.

Q: Whereas the way you have it worded now, you think it's
trying to communicate that you are just plain old Mary
O'Toole, but that's the office you're seeking?

A: This is the way it appears on the ballot, or similar to
this. So it makes it clearer for people to understand, you
know, just what position. I'm not running for Congress.
I'm not running for something else.

And then I always wear this with it to put the "for" on
there for no other reason than just to make sure that
there's no ambiguity. I just didn't really want to get a
whole bunch of them reprinted is basically what it
comes down to. So if it's here, I figured I was in
compliance with the rule as the rule stood.

Q: ... So was it your intention, by wearing that badge and
that further badge that says "O'Toole for Court of
Appeals," was it your intention to communicate to
people that you were actually still sitting on the bench?
Was that your intention?

A: No. Clearly, it was not. And, in fact, I tell people when
I meet them I'm not sitting. If they ask me, are you still
there, I say, no, I'm not. If they ask me about my
judicial experience, I tell them what I'm doing.6

In sum, the Respondent testified that she intended to deceive noone, read the badge in

question to describe the position she sought, not the position she held, and took the extra precaution

of wearing a second badge to make sure noone understood her to be an incumbent.

6(Tr., 233-36). A photograph of the name tag in question was admitted into evidence at the
September 18, 2012 hearing, and appears as Exhibit 3 to the transcript thereof.
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-C-

The Hearing Panel of Commissioners made much of the fact that the Respondent testified

that she believes she is entitled to use the honorific title "judge" based on her prior judicial service.'

But a straightforward review of her testimony on that score reveals it to be both unremarkable in

scope, and based upon the recent and applicable opinion of the Thirteen Judge Commission in the

O'Neill matter, which was filed in July 2012.

We begin with the passages that were of greatest apparent concern to the Hearing Panel,

taken in full context. Mr. Axelrod, counsel for the Complainant, was cross-examining the

Respondent regarding her views on the O'Neill decision, and its significance for her.

Q: Now, you can read whatever part [of the O'Neill
opinion] you think is necessary for context. I'm riot
trying to cut you off.

A: Okay.

Q: You said the opinion clarifies the rules for you. Would
you show us the part of the opinion that clarifies the rule
as opposed to merely holding it unconstitutional.

A: Okay. Let's begin on the first section, where they say,
"During the course of any campaign for nomination or
election to judicial office, a judicial candidate" -

A: - "by means of campaign materials, including sample
ballots, advertisements on radio, television, or
newspaper, or periodical, electronic communications, a
public speech, press release, or otherwise , shall not
knowingly or with reckless disregard do any of the
following: C, use the title of an office not currently held

'(Findings, Conclusions and Recommendations, October 1, 2012, at 6-7, Appx. 20-21).
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by a judicial candidate in a manner that implies that the
judicial candidate does not currently hold [sic] that
office." so that was the part that was found
unconstitutional.

Q: I'm asking how it clarifies the rules as opposed to
merely finding it unconstitutional.

* * ^

A: Well, I mean, when I read it, once it was held
unconstitutional, I looked at it as it was okay to do because
they didn't restrain it.

Q: So it doesn't clarify the rule, does it?

A: It does for my application to the rule.

Q: So aside from the argument that 4(C) is
unconstitutional, you have no quibble with what you
said in your January 6 letter, that the rule was clear in
reference to your campaign, that the use of the term
would be improper? Can we agree on that?

A: Well, my understanding of the O'Neill case is it
basically set aside that rule.8

It was after this exchange that Mr. Axelrod began his inquiry into whether the Respondent

believed that, in light of O'Neill, it was proper for her to be called "judge," and in which he elicited

the testimony that the Hearing Panel quoted in isolation as a matter of great concern.

Q: When you said your statements were true, were you
referring to your statement that you were a retired
judge?

8(Tr., 50-52 (O'Toole, Cross)). The letter referred to, was sent by the Respondent to the

Secretary of the Board of Commissioners on January 6, 2012, a requests an opinion as to when and

under what circumstances it is appropriate for a former judge, who was defeated in seeking

reelection, to use the terms "retired judge" or "Judge (ret.)" in personal and business affairs unrelated

to the practice of law. The letter was introduced as Exhibit 6 before the Hearing Panel.
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A: That I could - I could described myself the way I choose
to. Specifically, I believed that I was retired. I looked up
the definition of retired; and I thought that that is how
it was logical to define myself, since I left the bench and
I divested all of my PERS from the court. I was not
intending on going back.

Q: Well, let's be clear. Do you contend that it is a true
statement to describe yourself as a judge right now?

A: Yes. I am a judge, not a sitting judge. I believe I will
always hold the title if I choose to. Not that I espouse it
all the time or I run around telling people; but, I mean,
that's the common usage. People call me judge all day
long because that's how they know me or that's how
they met me. Last night Judge Gwin referring [sic] to
me as judge.

I use all of those things based on the situation and how the
people know me or are familiar with me.9

- Panel Recommendations & The Five Judge Commission -

On October 1, 2012, the Hearing Panel issued its Findings and Recommendations. It found

no clear and convincing evidence that the Respondent had engaged in the expression, alleged in

Count I of the Complaint, that appeared on the website maintained by the Ashtabula County

Republican Party.10

The Panel concluded that the Respondent's own website, however, contained misleading

information as to whether she was an incumbent on the Eleventh District Court ofAppeals, violating

Rule 4.3(A), through the use of the phrase "she has decided over 1,500 cases and authored over 500

9(Tr., 54-55 (O'Toole, Cross)).

10(Findings, Conclusions and Recommendation, at ¶ 5, Appx. 18).
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opinions," and the use of the honorific "Judge O'Toole" on the site. It concluded this was misleading

despite the fact that she elsewhere on the same page indicated that her term had ended."

The Panel further concluded that the Respondent also violated Rule 4.3(A) by wearing a

name tag that identified her as "Colleen Mary O'Toole Judge 11 th District Court of Appeals," which

she always wore in conjunction with another name tag reading "O'Toole for Judge" as a disclaimer.

The Panel found that this "would deceive or mislead a reasonable person" into believing she was

running as an incumbent.'Z

The Panel recommended that the Respondent be ordered to :(a) amend her website to include

the dates during which she served as an appellate judge; (b) to remove from that site the references

to her as Judge O'Toole; (c) cease and desist wearing the name tag at issue in Count III of the

Complaint; (d) pay a fine of $ 1,000.00; (e) pay the costs of the proceedings against her, and; (f) pay

the attorney fees of the complainant in the amount of $2,500.00.13

A Five Judge Commission was empaneled on October 3, 2012, pursuant to Ohio Gov. Jud.

R. II, Section 5(D)(1), and on October 5, 2012 order the Responded to make the changes to her

website and to cease and desist using the name tag described above. It also ordered her to file, with

the Clerk of this Court, on or before October 9, 2012, an affidavit establishing her compliance with

that Order.14

"(Id. at ¶ 6, Appx. 18-19).

12(Id., at ¶ 7, Appx. 19-20).

13 ,r . , ,.at ¶ 10, tippx. ^2).

14(Order of October 5, 2012, Appx. 13).
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The Respondent complied with that Order, and timely filed the required affidavit affirming

that she had done so.15 She filed her Objections to Findings and Recommendations of the Hearing

Panel on October 10, 2012.

On October 24, 2012, the Commission filed an Order adopting the findings, conclusions and

recommendations of the Hearing Panel. The Commission held that the Respondent had violated Rule

4.3(A) both through the website content alleged in Count II of the Complaint, and through the use

of the name tag at issue in Count III.16 The Commission rejected the argument, raised at length by

the Respondent in her Objections, that Rule 4.3 violated the First and Fourteenth Amendment. In

doing so, it distinguished the recent decision by the United States Supreme Court in United States

v. Alvarez, _ U.S. 132 S.Ct. 2536 (2012), the decision of the Thirteen Judge Panel in O'Neill,

and several other decisions involving the closest analogs to Rule 4.3, all of which have been

invalidated in other states.

The Commission Ordered that the Respondent: (a) be publically reprimanded; (b) be fined

$1,000.00; (c) be ordered to pay $2,500.00 toward the reasonable attorney fees and costs of the

Complainant, and; (d) be ordered to pay the costs of the Commission, later calculated at $2,530.82.17

Respondent filed this Appeal on November 15, 2012, together with a Motion to Stay the

Sanctions Imposed Against Her.18

's(Affidavit of Compliance, October 9, 2012, Appx. 10-12). On October 8, 2012, the
Complaint moved the Five Judge Commission to amend its Order to include additional injunctive
relief against the Respondent, a motion which she opposed, and which the Commission, on October
22, 2012 overruled as seeking relief beyond the scope of its mandate. (See Order, October 22, 2012,

Appx. 9).

16(Order of October 24, 2012, at 1-2, Appx. 4-5).

17ir ^ n Appx . _ r • n^^_ ,7• i^_ 4 l1,.4,.1.,...''fn '1l^17 A,,.,,..^ \
tla., at J, tippxr^; tnstrUctioris i^Ggaruirig raylilen[, vVLvvcl L,°r, r1,r,yA. i).

18(Notice of Appeal, Appx. 2-3).
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Her Motion was granted in part in an Order entered by the Chief Justice on November 15,

2012, staying the imposition ofmonetary sanctions against her.19 A briefing schedule was established

that day. On November 30, 2012, the Parties filed a stipulation, pursuant to S. Ct. Prac. R.

14.3(B)(2)(a), permitting the Respondent to file her Merit Brief on or before December 14, 2012.

- LAW & ARGUMENT -

The Commission erred in adopting the findings, conclusions and recommendations of the

Hearing Panel, and in imposing upon the Respondent the sanctions that it did, for three reasons:

1 Because, both on its face and as applied to the Respondent,
Rule 4.3(A) of the Ohio Code of Judicial Conduct is
unconstitutional under the First and Fourteenth Amendments,
because it cannot survive either the decision of the United
States Supreme Court Republican Party of Minnesota v.
White, 536 U.S. 765 (2002), which extends full First
Amendment protections to the campaign speech of candidates
for elected judicial office, or the more recent decision in
United States v. Alvarez, 132 S.Ct.2537 (2012), in which that
Court made clear that, with a few narrow and exceptions, the
state is not free to proscribe or punish even knowingly false
speech, let alone speech that is merely misleading.

2. Because even if Rule 4.3(A) is valid, the campaign speech at
issue in the case could not have mislead a reasonable person
into the erroneous belief that the Respondent was an
incumbent judge seeking reelection, and;

3. Because even if the campaign speech at issue did violate Rule
4.3(A), the sanctions imposed upon the Respondent were
unduly harsh, and incommensurate with the speech in
question and unsupported by the record.

We examine the first of these reasons in Propositions of Law Nos. 1 through 5, the second

in Proposition of Law No. 6 and the third in Proposition of Law No. 7, below.

19See Order, November 15, 2012.
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Proposition of Law No. 1

RULE 4.3(A) OF THE OHIO CODE OF JUDICIAL CONDUCT REGULATES THE CONTENT

OF POLITICAL SPEECH MADE DURING THE COURSE OF CAMPAIGNS FOR PUBLIC

OFFICE, AND IS THUS SUBJECT TO STRICT SCRUTINY, NOTWITHSTANDING THE FACT

THAT IT APPLIES ONLY TO THE SPEECH OF JUDICIAL CANDIDATES.

At issue in this case is the campaign speech of a candidate for public office. It has been ten

years since the holding in White made unequivocally clear that the campaign speech of judicial

candidates enjoys the fullest measure of First Amendment protection, no less than the political

speech of other candidates for office. Restrictions on the campaign speech of judicial candidates

tread upon expression at the very heart of what the First Amendment protects, and as such, must

survive strict judicial scrutiny if they are to pass First Amendment muster.

Rule 4.3(A) fails that test, because it both prohibits, and permits the state to punish, judicial

candidates for engaging in not only false speech, but truthful speech which either misleads, or which

has the potential to mislead voters with respect to the credentials of a candidate, including her

incumbency. The state has no compelling interest in preventing such speech.

Indeed, as recently clarified by the United States Supreme Court in Alvarez, 132 S.Ct. at

2544, outside a finite set of established categories - and electoral speech is not among them - the

state has no constitutionally cognizable interest in prohibiting or punishing even false speech,

much less a compelling interest in doing that, or afortiori, in proscribing or punishing truthful but

misleading, or potentially misleading speech. Moreover, the fact that such speech occurs in the

context of an election makes it less, and not more, susceptible to regulation. And the sweeping

breadth of Rule 4.3(A) means that it can in no sense be considered the least restrictive means of

achieving any state interest, compelling or otherwise. It is thus unsurprising that every regulation like

Rule 4.3 ever adopted has been found unconstitutional.
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That includes Rule 4.3 itself, Subpart C of which was found unconstitutional as applied to

another candidate for judicial office, William O'Neill, by a thirteen judge panel earlier this year. No

less than Rule 4.3(C), and the Alabama, Georgia and Michigan canons invalidated before it, Rule

4.3(A) violates the First Amendment, and thus cannot provide a lawful basis for proscribing or

punishing the speech at issue here.

Rule 4.3 of the Ohio Code of Judicial Conduct provides, in relevant part:

During the course of any campaign for nomination or election to judicial office,
a judicial candidate, by means of campaign materials, including sample ballots,
advertisements on radio or television or in a newspaper or periodical, electronic
communications, a public speech, press release, or otherwise, shall not knowingly
or with reckless disregard do any of the following:

A. Post, publish, broadcast, transmit, circulate, or distribute information
concerning the judicial candidate or an opponent, either knowing the
information to be false or with a reckless disregard of whether or not
it was false or, if true, that would be deceiving or misleading to a
reasonable person . . . .

OHIO CODE JUD. COND. 4.3(A)(WEST 2012).

The precise prohibitions of the Rule bear careful explication at the outset, because its

defenders have sought to shield it from the First Amendment with claims that its focus is narrow,

and confined to speech that is unworthy of protection. Plainly, Rule 4.3(A) prohibits false speech,

made knowingly, or with a reckless disregard for its falsity.20

But just as plainly, it prohibits more than falsehoods, including speech which "if true ...

would be deceiving or misleading to a reasonable person ...."

20We will consider - later and in depth - the function and effect of the familiar "actual
malice" language used by the rule. We will demonstrate that language, which was borrowed from
the early constitutional defamation cases such as New York Times Co. v. Sullivan, 376 U.S. 254, 270
(1964), does not, in light of the most recent United States Supreme Court holdings, insulate Rule
4.3(A) from constructional infirmity, nor does any scienter requirement in the rule create the sort of
"breathing space" that the First Amendment requires of restrictions on political expression.
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As we shall see, while the later may be a more egregious violation of the First Amendment,

even the former is not permissible, both because the state may not filter the information that voters

receive even from candidates for judicial office, and because there is no constitutionally cognizable

state interest in preventing the dissemination of even known falsehoods in the context of a political

campaign.

The United States Supreme Court has long cautioned that "broad prophylactic rules in the

area of free expression are suspect. Precision of regulation must be the touchstone in an area so

closely touching our most precious freedoms." NAACP v. Button, 371 U.S. 415, 43 8(1963 )(internal

citations omitted). Nowhere is this more important than in the context of political expression.

We must be especially vigilant when, as in this case, the challenged laws
implicate `an area of the most fundamental First Amendment activities' -
discourse about the merits of political candidates and public issues. Our
nation has a "profound national commitment to the principle that debate on
public issues should be uninhibited, robust, and wide-open." This is because,
as Justice Holmes so eloquently explained, "the ultimate good desired is
better reached by free trade in ideas - that the best test of truth is the power
of the thought to get itself accepted in the competition of the market..."

Toledo Area AFL-CIO Council v. Pizza, 154 F.3d 307, 313 (6th Cir. 1998)(quoting, seriatim:

Buckley v. Valeo, 424 U.S. 1, 14 (1976); New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964);

Abrams v. United States, 250 U.S. 616, 630 (1919)(Holmes, J., dissenting)). Thus:

Whatever differences may exist about interpretations of the First
Amendment, there is practically universal agreement that a major purpose of
that amendment was to protect the free discussion of governmental affairs.
This of course includes discussion of candidates, structures and forms of
government, the manner in which government is operated or should be
operated, and all such matters relating to political processes.

Mills v. Alabama, 384 U.S. 214, 218 (1966).

While the State may have an interest in assuring the integrity of the electoral process, it

cannot protect that interest by silencing candidates for office:
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The political candidate does not lose the protection of the First Amendment
when he declares himself for public office. Quite to the contrary:

The candidate, no less than any other person, has a First Amendment
right to engage in the discussion of public issues and vigorously and
tirelessly to advocate his own election and the election of other
candidates. Indeed, it is ofparticular importance that candidates have
the unfettered opportunity to make their views known so that the
electorate may intelligently evaluate the candidates' personal qualities
and their positions on vital public issues before choosing among them
on election day. Mr. Justice Brandeis' observation that in our country
"public discussion is a political duty," applies with special force to
candidates for public office.

When a State seeks to restrict directly the offer of ideas by a candidate to the
voters, the First Amendment surely requires that the restriction be
demonstrably supported by not only a legitimate state interest, but a
compelling one, and that the restriction operate without unnecessarily
circumscribing protected expression.

Brown v. Hartlage, 456 U.S. 45, 53-54 (1982)(quoting Buckley 424 U.S. at 52-53 (in turn quoting

Whitney v. California, 274 U.S. 357, 375 (1927)(Brandeis, J., concurring)).

Discussion ofpublic issues and debate on the qualifications of candidates are
integral to the operation of the system of government established by our
Constitution. The First Amendment affords the broadest protection to such
political expression in order `to assure (the) unfettered interchange of ideas
for the bringing about of political and social changes desired by the people.'

McIntyre v. Ohio Elections Comm., 514 U.S. 344, 346 (1995) (quoting Buckley, 424 U.S. at 14-15

(in turn quoting Roth v. United States, 354 U.S. 476, 484 (1957)(alteration by the Buckley Court)).

In Republican Party ofMinnesota v. White, 536 U.S. 765 (2002), the United States Supreme

Court "changed the landscape for judicial ethics, at least with respect to political campaigns," when

it invalidated a Minnesota canon of judicial conduct that prohibited a candidate for judge from

announcing his or her views on disputed legal or political issues. GNiffen v. Arkansas Judicial

Discipline and Disability Commission, 130 S.W.2d 524 (Ark. 2003).
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The canon at issue prohibited a candidate for judge from announcing his or her views on

disputed legal or political issues. YVhite, 536 U.S. at 768.

The Court held that "the announce rule" unconstitutionally restricted speech on the basis of

its content, and imposed a burden on political expression that was properly subject to, but could not

survive, strict scrutiny; that is, the requirement that the state demonstrate that the rule was the least

restrictive means to serve a compelling governmental interest. Id. at 775 (citation omitted).

Two interests were asserted by the state in defense of its rule: (1) maintaining the impartiality

of the judiciary, and; (2) preserving the appearance of an impartial judiciary.

Minnesota claimed that the former interest was compelling because it protected the due

process rights of litigants, while the latter interest was compelling because it preserved public

confidence in the judiciary. Id. at 775. The Court rejected both claims.

Specifically, to the extent "impartiality" meant the lack of bias for or against a party, the

Court held the rule was "barely tailored" to suit either asserted interest because it was not limited to

speech relating for or against particular parties- it operated as a categorical ban on speech about

issues. Id. at 776. The Court in White also rejected a third possible notion of the sort of impartiality

ostensibly served by the announce rule: the lack of an ideological predisposition. White, 536 U.S.

at 778. Indeed, the Court was skeptical that this could have been the genuine motivation behind the

announce rule at all:

Statements in election campaigns are such an infinitesimal portion of the
public commitments to legal positions that judges (or judges-to-be)
undertake, that this object of the prohibition is implausible.

Id. at 779. Implausible or not, the Court refused to let Minnesota justify its restriction on such a

basis in any event, because it served not even the asserted interest:
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The short of the matter is this: In Minnesota, a candidate for judicial office
may not say "I think it is constitutional_ for the legislature to prohibit
same-sex marriages." He may say the very same thing, however, up until the
very day before he declares himself a candidate, and may say it repeatedly
(until litigation is pending) after he is elected. As a means of pursuing the
objective of open-mindedness that respondents now articulate, the announce
clause is so woefully underinclusive as to render belief in that purpose a
challenge to the credulous.

White, 536 U.S. at 779-80 (citing: Ladue v. Gilleo, 512 U.S. 43,52-53 ( 1994); Florida Star v. B.J.F.,

491 U.S. 524, 541-542 ( 1989)(parentheticals by the Court omitted)).

The Court also rejected the notion that the restrictions on judicial campaign speech were

permissible because a distinction could be drawn between elected judges and elected legislators,

sufficient to justify prohibiting the former from speaking out on issues:

This complete separation of the judiciary from the enterprise of
`representative government" might have some truth in those countries where
judges neither make law themselves nor set aside the laws enacted by the
legislature. It is not a true picture of the American system.

White, 536 U.S. at 784. Writing for the majority, Justice Scalia emphasized that it is precisely their

power to shape law that led to the popular elections of American judges to begin with;

Not only do state-court judges possess the power to `make common law, but
they have the immense power to shape the States' constitutions as well.
Which is precisely why the election of state judges became popular.

Id. at 784 (citation and footnote omitted).

In doing so the Court rejected the notion that the Canon could be justified on the basis of

some distinction between elected judges and elected legislators, that justified restrictions on judicial

campaign speech that would not be tolerable in other First Amendment contexts:

[T]he First Amendment does not permit it [the State] to achieve its goal by
leaving the principle of elections in place while preventing candidates from
discussing what the elections are about. "[T]he greater power to dispense
, , , , ', the ,_^^_.witn eiections aitogetr^er uoes not ii^ic^uuC ^r^c leJJet power to coriauct

elections under conditions of state-imposed voter ignorance. If the State
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chooses to tap the energy and the legitimizing power of the democratic
process, it must accord the participants in that process . . . the First
Amendment rights that attach to their roles."

Id. at 788. (quoting Renne v. Geary, 501 U.S. 312, 349 (1991)(Marshall, J., dissenting) and citing

Meyer v. Grant, 486 U.S. 414, 424-425 ( 1988)(rejecting the argument that the greater power to end

voter initiatives includes the lesser power to prohibit paid petition circulators)).

The holding in White is significant, of course, because it puts regulations on judicial

campaign speech, such as Rule 4.3, on a constitutional par with other such restrictions.

Rule 4.3(A) is plainly a content-based restriction on speech. What speech is allowed or

proscribed is determined under the rules by reference to what the speaker said or intends to say:

whether speech is "false," "deceiving" or "misleading" to a "reasonable person" are matters which

can only be determined by reference to the content of the speech at issue.

A long line of United States Supreme Court precedent makes clear that law which purport

to restrict the content of protected speech are presumptively invalid, and pass First Amendment

muster only if they satisfy strict judicial scrutiny: that is, only when they are both necessary to serve

a compelling governmental interest, and present the least restrictive means of doing so.

Content-based prohibitions, enforced by severe criminal penalties, have the
constant potential to be a repressive force in the lives and thoughts of a free
people. To guard against that threat the Constitution demands that
content-based restrictions on speech be presumed invalid ... and that the
Government bear the burden of showing their constitutionality ....

Ashcroft v. American Civil Liberties Union, 542 U. S. 656, 660 (2004)(citing R.A. V. v. St. Paul, 505

U.S. 377, 382 (1992) and UnitedStates v. Playboy Entertainment Group, 529 U.S. 803, 817 (2000)).

Strict scrutiny requires both that the regulation in question be adopted in support of a

compelling governmental interest, and that it accomplishes that interest in the way that imposes the

least possible restriction on protected expression. Playboy Entertainment, 529 U.S. at 813 (citing

Sable Communications of California, Inc. v. F.C.C., 492 U.S. 115, 126 (1989)).
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On its face, Rules 4.3(A) purports to prohibit certain sorts of statements. Strict scrutiny

applies, and under strict scrutiny, the contested rule cannot survive.

Proposition of Law No. 2

RULE 4.3(A) OF THE OHIO CODE OF JUDICIAL CONDUCT FAILS STRICT SCRUTINY,

BECAUSE THE STATE HAS NEITHER A COMPELLING NOR A CONSTITUTIONALLY

COGNIZABLE INTEREST IN PROSCRIBING OR PUNISHING THE DISSEMQ.vATION OF EVEN

FALSE, MUCH LESS TRUTHFUL AND MISLEADING, OR TRUTHFUL AND POTENTIALLY

MISLEADING POLITICAL SPEECH BY CANDIDATES TO VOTERS, AND THE BROAD

PROSCRIPTIONS OF RULE 4.3(A) ARE NOT THE LEAST RESTRICTIVE MEANS OF

ACHIEVING ANY STATE INTEREST.

The stated public-policy purpose for Rule 4.3 is set forth in the Official Comments:

This rule obligates the candidate and the committee to refrain from making
statements that are false or misleading or that omit facts necessary to make
the communication considered as a whole not materially misleading.

OIIiO R. JUD. COND. 4.3 CMT. I(WEST 2012). This Court has interpreted these provisions very

broadly, and only last week, in Re Judicial Campaign Complaint Against Moll, No. 2012-1186, slip

op. 2012-Ohio-5674 (Ohio S.Ct. Dec. 6, 2012), affirmed that a "judicial candidate acts `knowingly'

if the result is probable, and the candidate acts `recklessly' if the result is possible and the candidate

chooses to ignore the risk." Id., slip op at ¶ 11. From a First Amendment perspective, this breadth

is remarkable: it allows a candidate for public office to be punished for uttering statements that might

"possibly" mislead voters.

This alone renders Rule 4.3(A) unconstitutional, under the First Amendment, on several

levels: because it serves neither a compelling, nor even a constitutionally cognizable state interest,

nor is the least restrictive means of doing so; because it is overbroad, and; because it is vague. The

absence of a constitutionally valid state interest is underscored by the holding, just last term, in

Alvarez.
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In that case, the Court struck down the Stolen Valor Act, 18 U.S.C. § 704, which prohibited

persons from knowingly wearing military decorations they had not earned.

Alvarez falsely claimed to have been awarded the Congressional Medal of Honor. In

invalidating the Act, and his conviction, the Supreme Court rejected the contention, by the

government, that his false statements of fact enjoyed no protection under the First Amendment.

Alvarez, 132 S.Ct. at 2548.

Significantly, the Court found the contention that false speech may be proscribed merely

because it is false to ignore basic limitations on the government's power to restrict whole categories

of speech through the use of content-based regulations.

Ten years earlier, when concurring in White, Justice Kennedy observed that the use of such

regulations is confined to a few, narrow and historically well-defined categories of speech, and that

judicial campaign speech is not - and has never been - among them.

I adhere to my view, however, that content-based speech restrictions that do
not fall within any traditional exception should be invalidated without inquiry
into narrow tailoring or compelling government interests. The speech at issue
here does not come within any of the exceptions to the First Amendment
recognized by the Court. "Here, a law is directed to speech alone where the
speech in question is not obscene, not defamatory, not words tantamount to
an act otherwise criminal, not an impairment of some other constitutional
right, not an incitement to lawless action, and not calculated or likely to bring
about imminent harm the State has the substantive power to prevent. No
further inquiry is necessary to reject the State's argument that the statute
should be upheld." The political speech of candidates is at the heart of the
First Amendment, and direct restrictions on the content of candidate speech
are simply beyond the power of government to impose.

White, 536 U. S. at 793 (Kennedy, J., concurring)(quoting Simon & Schuster, Inc. v. Members ofN. Y.

State Crime Victims Bd., 502 U.S. 105, 124 (1991)(Kennedy, J., concurring in the judgment)).

-23-



Writing for the Alvarez plurality, Justice Kennedy observed that the Stolen Valor Act could

not be justified through the invocation of the argument that false statements necessarily lack

redeeming social value, or that it is in the best interest of society to proscribe or punish them.

In light of the substantial and expansive threats to free expression posed by
content-based restrictions, this Court has rejected as "startling and
dangerous" a "free-floating test for First Amendment coverage ... [based on]
an ad hoc balancing of relative social costs and benefits."

Alvarez, 132 S.Ct. at 2544 (quoting United States v. Stevens, 130 S.Ct. 1577, 1585 (2010)).

Instead, content-based restrictions on speech have been permitted, as a
general matter, only when confined to the few "`historic and traditional
categories [of expression] long familiar to the bar. "'

Id., at 2544 (quoting Stevens, 130 S.Ct., at 1584 (in turn quoting Simon & Schuster, 502 U.S. 105,

127 (1991) (Kennedy, J., concurring in judgment)). Those restrictions are well-known - and for our

purposes it bears emphasis, do not include judicial campaign speech, a fact observed by Justice

Kennedy in White.

Among these categories are advocacy intended, and likely, to incite imminent
lawless action; obscenity; defamation; speech integral to criminal conduct;
so-called "fighting words," child pornography, fraud, true threats, and speech
presenting some grave and imminent threat the government has the power to
prevent, although a restriction under the last category is most difficult to
sustain.

Id., at 2544 (citing, e.g., and seriatim: Brandenburg v. Ohio, 395 U.S. 444 (1969)(per curiam); Miller

v. California, 413 U.S. 15 (1973); New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Gertz v.

Robert Welch, Inc., 418 U.S. 323 (1974); Giboney v. Empire Storage & Ice Co., 336 U.S. 490

(1949); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); New York v. Ferber, 458 U.S. 747

(1982); Virginia Bd. ofPharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 771

(1976); Watts v. United States, 394 U.S. 705 (1969)(per curiam); Near v. Minnesota ex Nel. Olson,

283 U.S. 697, 716 (1931); New York Times Co. v. United States, 403 U.S. 713 (1971)(per

curiam)(parallel citations and parenthetical as to Sullivan and Gertz omitted).
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These few exceptions recognize that erroneous statements are part of a public commitment

to robust debate, and that the best corrective for errors lies in the marketplace of ideas.

These categories have a historical foundation in the Court's free speech
tradition. The vast realm of free speech and thought always protected in our
tradition can still thrive, and even be furthered, by adherence to those
categories and rules.

Absent from those few categories where the law allows content-based
regulation of speech is any general exception to the First Amendment for
false statements. This comports with the common understanding that some
false statements are inevitable if there is to be an open and vigorous
expression of views in public and private conversation, expression the First
Amendment seeks to guarantee.

Alvarez, 132 S.Ct. at 2544 (citing Sullivan, 376 U.S. at 271).

Because even false statements made in the course of a campaign forjudicial office do not fall

within the historically defined exceptions listed in Alvarez, they cannot, as a matter of First

Amendment law, be categorically banned as they are by Rule 4.3 (A).

And if false statements cannot be proscribed or punished, then a fortiorari, truthful but

misleading, and truthful but potentially misleading, and certainly truthful but possibly misleading

statements - which this Court has held Rule 4.3(A) to prohibit - cannot be proscribed or punished,

consistent with the First Amendment, not only because the state has no compelling interest in their

suppression, but because a rule which reaches even possibly misleading speech is not the least

restrictive means of achieving any legitimate governmental interest, and indeed, is not even narrowly

tailored to do so. The holding in Alvarez did not involve political speech, but rather a form of

expression far less central to our democratic discourse, and far less deserving of First Amendment

protection. Alvarez reaffirms two of the core truths behind our national commitment to free

expression: that the best test of truth is its ability to thrive in the marketplace of ideas, and that the

remedy for bad speech is more speech.
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The Court has never endorsed the categorical rule the Government
advances: that false statements receive no First Amendment protection.
Our prior decisions have not confronted a measure, like the Stolen Valor
Act, that targets falsity and nothing more.

The remedy for speech that is false is speech that is true. This is the ordinary
course in a free society. The response to the unreasoned is the rational; to the
uninformed, the enlightened; to the straightout lie, the simple truth. The
theory of our Constitution is "that the best test of truth is the power of the
thought to get itself accepted in the competition of the market," The First
Amendment itself ensures the right to respond to speech we do not like, and
for good reason. Freedom of speech and thought flows not from the
beneficence of the state but from the inalienable rights of the person. And
suppression of speech by the government can make exposure of falsity more
difficult, not less so.

Society has the right and civic duty to engage in open, dynamic, rational
discourse. These ends are not well served when the government seeks to
orchestrate public discussion through content-based mandates.

Alvarez, 132 S.Ct. at 2250 (citing Whitney v. California, 274 U.S. 357, 377(1927)(Brandeis, J.,

concurring) and quotingAbrams v. UnitedStates; 250 U.S. 616,630 (1919)(Holmes, J., dissenting)).

The fundamental rationale ofAlvczrez- that political speech requires breathing room, and that

the best cure for misstatements by candidates is the corrective power of free expression, and not the

oversight of a government censor - has long held sway where the First Amendment meets

restrictions on electoral speech, including the electoral speech of judicial candidates.

Whenever compatible with the underlying interests at stake, under the regime
of that Amendment "we depend for... correction not on the conscience of
judges and juries but on the competition of other ideas."

Brown v. Hartledge, 456 U.S. 45, 62 (1982)(citations omitted).

In Brown, the Court considered a combination ofKentucky laws which effectively prohibited

candidates for public office from falsely promising to serve at a reduced salary, of pain of electoral

forfeiture.
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The Kentucky Corrupt Practices Act, Ky. Rev. Stat. 122.055 (1982), prohibited candidates

for office from offering voters anything of value in exchange for their votes.

Brown ran for county commissioner, and as a candidate vowed to serve at a reduced salary,

passing the savings along to the county if elected. Brown, 456 U.S. at 48.

Brown later rescinded his pledge, and was thereafter elected. Hartlage, his opponent, sued,

seeking to have the election result voided under the Corrupt Practice Act. Brown, 456 U.S. at 49.

Years earlier, the Kentucky Court of Appeals had held that a candidate who promised to

serve for nominal compensation, and distribute the remainder of his salary to charity, thereby

violated that act. A trial court found that Brown had violated the Act in making his pledge, but that

his later retraction, and subsequent election, cured the defect.

The Kentucky Court of Appeals reversed in part, holding that the trial court had erred in not

ordering a new election. Id., at 50-51. In doing so, it rejected the argument that Brown's pledge was

protected by the First Amendment, holding that to accept that argument would be to open the door

to all manner of unlawful solicitations and utterances in the name of free expression.

The Court of Appeals denied reconsideration, and in doing so found that the state had a

compelling interest in the fairness and integrity of its elections, which was served by the contested

application of the act. The Kentucky Supreme Court then denied review. Id., at 51-52.

The United States Supreme Court reversed. In doing so, it recognized the need to balance

electoral integrity with the supervening values that undergird the First Amendment.

Just as a State may take steps to ensure that its governing political institutions
and officials properly discharge public responsibilities and maintain public
trust and confidence, a State has a legitimate interest in upholding the
integrity of the electoral process itself. But when a State seeks to uphold that
interest by restricting speech, the limitations on state authority imposed by the
First Amendment are manifestiy impiicated.
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Id., at 52. Those limits turn on the notion that a public discussion of candidates and issues is to

remain relatively unfettered. The Court found that Kentucky's legislative reach exceeded its

constitutional grasp when it made even innocent false statements a basis for electoral forfeiture.

The Commonwealth of Kentucky has provided that a candidate for public
office forfeits his electoral victory if he errs in announcing that he will, if
elected, serve at a reduced salary. As the Kentucky courts have made clear in
this case, a candidate's liability under § 121.055 for such an error is absolute:
His election victory must be voided even if the offending statement was made
in good faith and was quickly repudiated. The chilling effect of such absolute
accountability for factual misstatements in the course of political debate is
incompatible with the atmosphere of free discussion contemplated by the
First Amendment in the context of political campaigns.

^ * *

Although the state interest in protecting the political process from distortions
caused by untrue and inaccurate speech is somewhat different from the state
interest in protecting individuals from defamatory falsehoods, the principles
underlying the First Amendment remain paramount. Whenever compatible
with the underlying interests at stake, under the regime of that Amendment
"we depend for ... correction not on the conscience of judges and juries but
on the competition of other ideas."

Id. at 62 (citing Monitor Patriot Co. v. Roy, 401 U. S. 265 (1971) and Ocala Star-Banner v. Damron,

401 U.S. 295 (1971), and quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 339-40 (1974)).

Brown is just one in a line of United States Supreme Court cases that has rejected the notion

that the state has a paternalistic interest in controlling the information which candidates disseminate

to voters in the interest of ensuring that the electorate is not somehow mislead.

In Eu v. San Francisco County Dem. Cent. Comm., 489 U.S. 214 (1989), for example, the

Court invalidated a California statute that prohibited political parties from endorsing candidates in

their own primary elections. The Court applied strict scrutiny, observing that such a"`highly

paternalistic approach' limiting what people may hear is generally suspect." Eu, 489 U.S. at 223

(quoting Va.StateBd. ofPharmacy v. Va. Cit. Consumers Council, Inc., 425 U.S. 748, 770 (1976)).
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California argued that its prohibition on primary endorsements was necessary, inter alia, to

"protect voters from confusion and undue influence." Eu, 489 U.S. at 226. While the Court allowed

that the state has a "legitimate interest in fostering an informed electorate," Id., at 228 (emphasis

added), it did so on the way to deciding that the interest asserted by the state was not sufficiently

compelling to survive strict scrutiny, and that in any event, an informed electorate cannot be fostered

by selectively editing the information to which voters are exposed. "A state's claim that it is

enhancing the ability of its citizenry to make wise decisions by restricting the flow of information

to them must be viewed with some skepticism." Eu, 489 U.S. at 228 (quoting Tashjian v. Republican

Party of Connecticut, 479 U.S. 208, 221 (1986)).

The Court firmly rejected this sort of censorial paternalism with respect to judicial elections

as well, in White, in which Justice Scalia, in the course of rejecting a supposed state-interest in

impartiality-qua-the-appearance-of-open-mindedness, wrote:

Moreover, the notion that the special context of electioneering justifies an
abridgment of the right to speak out on disputed issues sets our First
Amendment jurisprudence on its head. "[D]ebate on the qualifications of
candidates" is "at the core of our electoral process and of the First
Amendment freedoms," not at the edges.(internal quotation marks omitted).
"The role that elected officials play in our society makes it all the more
imperative that they be allowed freely to express themselves on matters of
current public importance." "It is simply not the function of government to
select which issues are worth discussing or debating in the course of a
political campaign.". We have never allowed the government to prohibit
candidates from communicating relevant information to voters during an
election.

White, 536 U.S. at 781-82 (quoting, seriatim: Eu, 489 U.S., at 222-223, Wood v. Georgia, 370 U.S.

375, 395 (1962); Brown, 456 U.S., at 60 (internal quotation marks omitted by the Court)).

Justice Kennedy, concurring in White, even more clearly rejected such paternalism.
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Minnesota may choose to have an elected judiciary. It may strive to define
those characteristics that exemplify judicial excellence. It may enshrine its
definitions in a code ofjudicial conduct. It may adopt recusal standards more
rigorous than due process requires, and censure judges who violate these
standards. What Minnesota may not do, however, is censor what the people
hear as they undertake to decide for themselves which candidate is most
likely to be an exemplary judicial officer. Deciding the relevance of candidate
speech is the right of the voters, not the State.

If Minnesota believes that certain sorts of candidate speech disclose flaws in
the candidate's credentials, democracy and free speech are their own
correctives. The legal profession, the legal academy, the press, voluntary
groups, political and civic leaders, and all interested citizens can use their
own First Amendment freedoms to protest statements inconsistent with
standards of judicial neutrality and judicial excellence. Indeed, if democracy
is to fulfill its promise, they must do so. They must reach voters who are
uninterested or uninformed or blinded by partisanship, and they must urge
upon the voters a higher and better understanding of the judicial function and
a stronger commitment to preserving its finest traditions. Free elections and
free speech are a powerful combination: Together they may advance our
understanding of the rule of law and further a commitment to its precepts.

White, 536 U.S. 794-95 (Kennedy, J., concurring)(citing Brown, 456 U.S. at 60)).

At least three states, beside Ohio, have adopted judicial canons similar to Rule 4.3(A), that

prohibited misleading statements by judicial candidates. All have been held unconstitutional under

the First Amendment, as paternalistic restraints on what the electorate may hear.

In Weaver v. Bonner, 309 F.3d 1312 (11th Cir. 2002), the United States Court of Appeals

considered the constitutionality of Canon 7(B)(1)(d) of the Georgia Code of Judicial Conduct, which

provided that candidates for judicial office:

shall not use or participate in the use of any form of public communication
which the candidate knows or reasonably should know is false, fraudulent,
misleading, deceptive, or which contains a material misrepresentation of fact
or law or omits a fact necessary to make the communication considered as a
whole not materially misleading or which is likely to create an unjustified
expectation about results the candidate can achieve.

Weaver, 309 F.3d at 1315 (quoting Ga. Code Jud. Cond. Canon 7(B)(1)).
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Weaver, an unsuccessful candidate for the Georgia Supreme Court, published a brochure

which characterized his opponent as a supporter of same-sex marriage, an opponent of the death

penalty and a foe of traditional moral standards. Id., at 1316.

The Georgia Committee on Judicial Qualifications received a complaint, reviewed the

brochure, and finding that it probably violated the contested canon, issued a private cease-and-desist

order to Weaver, who then repeated similar allegations in a second brochure. The committee

thereafter issued a public statement, accusing Weaver of both violating its order and of engaging in

unethical, unfair, false and deceptive campaign practices. Weaver sued in district court, alleging that

the canon abridged his rights as a candidate, under the First Amendment. Id., at 1316-17. The

district court found the Canon unconstitutional because it chilled core political speech and violated

the overbreadth doctrine, by prohibiting false statements of fact made without knowledge or reckless

disregard of their falsity. Id., at 1318.

The Eleventh Circuit affirmed, expressly addressing the question of what degree of First

Amendment protection attends misleading statements made in the course of a judicial election.

It is true that false statements are not entitled to the same level of First
Amendment protection as truthful statements. Moreover, false statements
made by candidates during political campaigns "may have serious adverse
consequences for the public at large." Nevertheless, "erroneous statement is
inevitable in free debate, and ... it must be protected if the freedoms of
expression are to have the `breathing space' that they `need ... to survive. "'

Id., at 1319 (quoting Brown, 456 U.S. at 60-61)(in turn quoting Sullivan, 376 U.S. at 271-72 (and

in its turn quoting NAACP v. Button, 371 U.S. 415, 433 (1963))).

"The chilling effect of... absolute accountability for factual misstatements
in the course of political debate is incompatible with the atmosphere of free
discussion contemplated by the First Amendment in the context of political
campaigns." Therefore, to be narrowly tailored, restrictions on candidate
spGGVh Uullllb' Follll\+Ql t.alllpalblls 111'fAJL Ve lllllted to false st.atelllents t.hai. are

made with knowledge of falsity or with reckless disregard as to whether the
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statement is false-i.e., an actual malice standard . . . . Restrictions on
negligently made false statements are not narrowly tailored under this
standard and consequently violate the First Amendment.

Id., at 1319-20 (quoting Brown, 456 U.S. at 61-62). In this light, the Eleventh Circuit held:

On its face, Canon 7(B)(1)(d) has the effect of chilling even more core
political speech than the statute that was held unconstitutional in Brown.

Canon 7(B)(1)(d) not onlyprohibits false statements knowingly or recklessly
made, it also prohibits false statements negligently made and true statements
that are misleading or deceptive or contain a material misrepresentation
or omit a material fact or create an unjustified expectation about results.

For fear of violating these broad prohibitions, candidates will too often

remain silent even when they have a good faith belief that what they

would otherwise say is truthful. This dramatic chilling effect cannot be

justified by Georgia's interest in maintaining judicial impartiality and

electoral integrity. Negligent misstatements must be protected in order to give

protected speech the "breathing space" it requires. The ability of an opposing

candidate to correct negligent misstatements with more speech more than
offsets the danger of a misinformed electorate that might result from

tolerating negligent misstatements.

Id., at 1320 (emphasis added).

Here, it bears emphasis that Georgia Canon 7(B)(1)(d) was invalidated under intermediate

scrutiny, as evidenced by the invocation, by the Eleventh Circuit, of the need for narrow tailoring.

Similar prohibitions against misleading statements made in the course ofjudicial campaigns

have been invalidated as well, and on the same basis. In Butler v. Alabama Judicial Inquiry Comm.,

111 F.Supp.2d 1224 (M.D.Ala. 2000), the district court enjoined the enforcement of Canon

7(B)(1)(d) of the Alabama Canons of Judicial Ethics, which forbade judicial candidates to:

Post, publish, broadcast, transmit, circulate, or distribute false information
concerning a judicial candidate or an opponent, either knowing the
information to be false or with reckless disregard of whether the information
is false; or post, publish, broadcast, transmit, circulate, or distribute true
information about a judiciai candidate or an opponent that wouid be
deceiving or misleading to a reasonable person.
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Butler, 111 F.2d at 1228 (quoting ALA. CANON JuD. ETHICS, CAvolv 7(B)(1)(d)).

An associate justice of the Alabama Supreme Court, an appellate judge and a voter

challenged the canon on First and Fourteenth Amendment grounds, alleging it was overbroad on its

face, unconstitutionally vague, and chilled candidates for judicial office from engaging in a full and

frank discussion of their opponents. Id. at 1227.

The district court found their contest likely to succeed upon its constitutional merits.

Applying strict scrutiny, and finding that the state had a compelling interest in preserving the

integrity of the judiciary, the court none-the-less found the canon was not narrowly tailored to

achieve its stated purpose:

The court finds that the breadth of the language used in the latter part of
Canon 7B(2) raises concerns as to the constitutionality of Canon 7B(2).
Specifically, the court is referring to Canon 7B(2)'s prohibition on the
dissemination of "true information about ajudicial candidate or an opponent
that would be deceiving or misleading to a reasonable person." See Alabama
Canons of Judicial Ethics Canon 7B(2).

Canon 7B(2) of the Alabama Canons of Judicial Ethics extends beyond those
statements that are false or made with knowledge of their falsity to speech
that a "reasonable person" would deem "deceiving or misleading." The
"deceiving or misleading" clause of Canon 7B(2) neither takes into account
the candidate's intent nor does it contain a falsity requirement. Therefore, if
a "reasonable person" would deem "true. information" either "deceiving or
misleading," the candidate violates Canon 7B(2) and, thus, is subject to being
charged by the JIC for a violation thereof.

Butler, 111 F.Supp.2d at 1232, 1235. The same lack of narrow tailoring mars Rule 4.3(A).

The Butler court drew heavily upon a Michigan decision, In Re Chmura, 608 N.W.2d 31

(Mich. 2000), in which the Michigan Supreme Court invalidated Canon 7(B)(1)(d) of that state's

Code of Judicial Conduct. The Michigan canon provided that a candidate for judicial office:
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should not use or participate in the use of any form of public communication
that the candidate knows or reasonably should know is false, fraudulent,
misleading, deceptive, or which contains a material misrepresentation of fact
or law or omits a fact necessary to make the statement considered as a whole
not materially misleading, or which is likely to create an unjustified
expectation about results the candidate can achieve.

Chmura, 608 N.W.2d at 36 (quoting MICH. CODE JUD. COND., CANoN 7(B)(1)(D)). It reasoned:

The canon applies to any statement that the candidate "reasonably should
know is false, fraudulent, misleading, [or] deceptive." It also applies to a
statement that "contains a material misrepresentation of fact or law," and a
statement that "omits a fact necessary to make the statement considered as a
whole not materially misleading." It further prohibits a statement that is
"likely to create an unjustified expectation about results the candidate can
achieve."

Canon 7(B)(1)(d) greatly chills debate regarding the qualifications of
candidates for judicial office. It applies to all statements, not merely those
statements that bear on the impartiality of the judiciary. A candidate for
judicial office faces adverse consequences for statements that are not false,
but, rather, are found misleading or deceptive. Further, the canon extends
beyond the candidate's actual statement to permit discipline for factual
omissions.

Chmura, 608 N.W.2d at 41-42. The same logic applies here.

The Sixth Circuit in Briggs v. Ohio Elections Commission, 61 F.3d 487,494 (6th Cir. 1994),

invalidated an Ohio election law designed to prevent candidates from misleading voters regarding

their incumbency and their credentials, albeit in non judicial races. Revised Code § 3599.091(B)(1),

which has since been repealed, forbade candidates to:

Use the title of an office not currently held by a candidate in a manner that
implies that the candidate does currently hold that office or use the term
"re-elect" when the candidate has never been elected at a primary, general,
or special election to the office for which he is a candidate[.]

Briggs, 61 F.3d at 489 (citing former Revised Code Ann. § 3599.091(B)(1)).
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Briggs, a candidate for state representative, produced a billboard which read: "Lou Briggs.

State Representative. Strong New Leadership." Her opponent filed a complaint with the Ohio

Elections Commission, charging that the billboard violated the statute because it implied that she

was already a state representative, and not merely seeking that office. Id., at 489. The Commission

found her guilty of violating the statute, because the billboard did not say "Briggs for State

Representative," and while it imposed no fine, the tribunal warned that Briggs' misconduct would

be considered against her if she were to appear before it again. Id., at 490.

Briggs sued, alleging the statute violated the First Amendment on its face and as applied to

her. On appeal, the Sixth Circuit held that the statute violated the First Amendment as applied,

because it punished Briggs on the theory that her advertisement had the potential to mislead voters:

The district court incorrectly concluded that the Commission could "play the
neutral role of policing the information put forth by political candidates so
that their campaign materials meet certain minimum standards." In this
context, unless campaign speech is false, and made knowing of the falsehood
or in reckless disregard for the truth, that speech is protected by the First
Amendment, and the state must demonstrate a compelling interest to justify
"policing the information."

Section 3599.091(B)(1) regulates speech based upon its implication, so it
reaches more speech than that declared unprotected in Garrison. As applied
to Briggs, the statute proscribed a campaign billboard that is subject to
different interpretations. Briggs's billboard is not so much false as it is
ambiguous. Therefore, at the very least, Briggs stated a valid claim that the
statute as applied to her situation reached speech protected by the First
Amendment.

Id. at 494 (citing: Garrison v. Louisiana, 379 U.S. 64 (1964); Burson v. Freeman, 504 U.S. 191,

198-99 (plurality) and 213 (Kennedy, J., concurring)(1992); Eu, 489 at 225 (1989); Mills, 384 U.S.

at 219-20). While a non-judicial election case - which, after White, scarcely matters, - the analogy

here_ 1 1 ^ iA\.1 1•t 1• 1 1 1 ' 1isleading 1'poiiL^ 'icaii speechnis apt. Lixe Rule 4.3^ti^ tne statute invanaatea in Briggspronir^itea mn

invalidated under the First Amendment for that reason.
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The decisions just discussed - Weaver, Butler and Chmura - invalidated canons ofjudicial

conduct that allowed a candidate to be sanctioned for making statements that - while not knowingly

false - had the potential to mislead voters as to her qualifications for office.

When Butler was decided, only four states had such prohibitions: Alabama, Georgia,

Michigan and Ohio. Butler, 111 F.Supp.2d at 1234, n.2. The Alabama, Georgia and Michigan rules

were invalidated by the cases just discussed.

The fourth such regulation, and the only one remaining, is the Ohio provisions contained in

Rule 4.3. It too has been declared invalid, in part, under the First Amendment; by a panel of thirteen

appellate judges reviewing a decision of the Board of Commissioners, as recently as July 2012. '

In O'Neill, a panel majority held that William O'Neill, a retired member of the Eleventh

District Court of Appeals, could not be found to have violated Rule 4.3(C) by using the phrase

"judge" in campaign materials produced in connection with his campaign for Associate Justice of

the Ohio Supreme Court. In the leaflet in question, O'Neill described himself once as a"former

judge," and went on to use the phrase "Judge O'Neill," without further qualification, seven times.

Carlos Crawford, a law student, alleged that the materials were misleading. Responding, O'Neill

argued that the prohibitions against the use of the term "judge" in Rule 4.3 (C) were unconstitutional.

The O'Neill panel majority recognized that, in light of Alvarez, the prohibitions on misleading

campaign statements contained in Rule 4.3(C) cannot stand.

Canon 4.3 in many sections prohibits making false statements which would
place it within a very broad interpretation of the Alvarez decision. As noted
in Alvarez at * 12, the "remedy for speech that is false is speech that is true."
As respondent notes, the hearing panel's decision concedes that respondent
is a judge, albeit a retired judge. Respondent argues with this accepted fact,
the brochure is not false, but misleading. Although we might agree the
brochure is not in toto false but misleading, the challenged rule does not
address misleading speech, only the use of a judiciai position that the
candidate currently does not have.
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Although it is arguable that respondent's brochure may mislead an observer,
we find a "doctrine against misleading" is even a greater threat to free speech.

O'Neill, slip. op. at *2-3.21

Proposition of Law No. 3

AN OTHERWISE LTNCONSTITUTIONAL RESTRICTION ON THE POLITICAL OF

CANDIDATES FOR PUBLIC OFFICE CANNOT BE SAVED FROM INVALIDATION THROUGH

THE INCORPORATION OF A PROVISION LIMITING ITS APPLICATION TO CASES OF

KNOWN FALSEHOOD OR RECKLESS DISREGARD FOR THE TRUTH.

Defenders of Rule 4.3(A) may claim - as they have in other contexts - that the Rule can be

distinguished from the judicial canons invalidated inButler, Chmura and Weaverbecause it imposes

a sort of scienter requirement, and proscribes only the publication of false or misleading information

in circumstances where a judicial candidate knows "the information to be false or with a reckless

disregard of whether or not it was false . ..." or, if true, misleading. OHio R. JuD. COIVD. 4.3(A).

It is true that in each of those cases, the court invalidating the subject rule noted that even

statements made in good faith, with out knowledge of their falsity, could form the basis for liability.22

In considering this claim, it bears repetition that the scienter requirement in Rule 4.3(A) is,

in light ofMoll, vanishingly thin.

21 Seven appellate judges subscribed to this opinion. The remaining six did not take a contrary
position on the merits, but rather found only that the First Amendment question presented to them
had not been properly preserved for appeal.

22See, e.g.: Weaver, 309 F.3d at 1319-20 (finding that a judicial canon that did not impose
a knowing or reckless requirement on liability for false statements failed narrow tailoring under
intermediate scrutiny); Butler, 111 F.Supp.2d at 1235 (applying strict scrutiny and noting, but not
conditioning its holding upon the lack of an element regarding the intent of the candidate as to the
publication of false or misleading information); Chmura, 608 N.W.2d at 43 (imposing a saving
construction narrowing the contested canon to cases in which a candidate engages in false statements
knowingly or with a reckless disregard for their truth).
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A judicial candidate can run afoul of the Rule through the use of campaign materials that

might "possibly" mislead voters. But a more robust scienter requirement would not save the Rule.

The fact that the lack of a scienter requirement is a sufficient reason to invalidate such a

canon on First Amendment grounds emphatically does not make the lack of a scienter requirement

a necessary prerequisite to finding such a rule unconstitutional.

Put another way, the inclusion of the "actual malice" language that prohibits only knowing

and reckless violations of Rule 4.3(A) does not create a safe harbor for what is otherwise an

unconstitutional restriction on core political speech.

It would make little sense, from a logical perspective, to say that the government has no

compelling interest in prohibiting "x," and thus cannot, consistent with the First Amendment prohibit

"x," unless "x" is done knowingly or recklessly.

The lack of a compelling state interest in restricting the information made available by

candidates, to voters, ends the constitutional inquiry. The state of mind of the speaker when

information at issue is disclosed is of no constitutional moment.

The Court inAlvarez considered and rejected precisely the argument we are now considering.

After cataloguing the historical exceptions to the general prohibition on content-based

restrictions on speech, Justice Kennedy noted that even in cases where falsehood is at issue, the

Court has often required more than mere falsehood before putting a certain sort of speech beyond

the pale of First Amendment protection.

Even when considering some instances of defamation and fraud, moreover,
the Court has been careful to instruct that falsity alone may not suffice to
bring the speech outside the First Amendment. The statement must be a
knowing or reckless falsehood.

Alvarez, 132 S.Ct. at 2545.
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That said, the fact the Court has required a sort of scienter in some cases does not mean that

the imposition of a scienter requirement creates a safe harbor, that permits the government to ban

statements simply because they are false. As noted in Alvarez, 132 S.Ct. at 2545:

The Government thus seeks to use this principle for a new purpose. It seeks
to convert a rule that limits liability even in defamation cases where the law
permits recovery for tortious wrongs into a rule that expands liability in a
different, far greater realm of discourse and expression. That inverts the
rationale for the exception. The requirements of a knowing falsehood or
reckless disregard for the truth as the condition for recovery in certain
defamation cases exists to allow more speech, not less. A rule designed to
tolerate certain speech ought not blossom to become a rationale for a rule
restricting it.

Because, Rule 4.3(A) represents a categorical, and content based restriction on false speech,

and beyond that, on speech which is true, but misleading, it cannot be saved because it applies only

to knowing and reckless violations, especially in light of how easily such culpability can be

established after Moll.

Proposition of Law No. 4

RuLE 4.3(A) VIOLATES THE FIRST AMENDMENT AS APPLIED TO THE RESPONDENT.

As demonstrated below, the Respondent has been punished for core political speech that was

not false, and cannot even be considered misleading as to a reasonable person. To the extent that

Rule 4.3(A) has been enforced against the statements detailed in Counts II and III of the Complaint

against her, the Rule also violates the First Amendment as applied.

Proposition of Law No. 5

RULE 4.3 (A) is OVERBROAD AND VAGUE, AND THUS UNCONSTITUTIONAL UNDER THE

FIRST AND FOURTEENTH AMENDMENTS.

Both on its face and as construed by this Court in Moll, Rule 4.3(A) sweeps within its ambit

^ ..^4^a
a 1ioS

4[ ui prv[c^[cu cxpression.
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The measure of overbreadth is a comparison between the plainly legitimate sweep of a statute

and the collateral damage done to protected expression which is chilled by its application.

Watchtower Bible & Tract Soc. v. Village of Stratton, 536 U.S. 160, 165 (2002).

A regulation on speech will be declared unconstitutional on its face if its sweep is

unnecessarily broad and if it threatens to ensnare either constitutionally protected activity or

otherwise legitimate and innocent conduct. Reno v. American Civil Liberties Union, 521 U.S. 844

(1997); Grayned v. City ofRockford, 408 U.S. 104 ( 1972). Here, Rule 4.3(A) sweeps within its reach

not only false speech, but truthful speech which has the potential to mislead, or might possibly

mislead voters. Indeed, not only electors, but all "persons" must be considered before a candidate

speaks. Thus, the law prohibits and permits judicial candidates to be punished for uttering statements

that could "possibly" mislead anyone, from the least informed voter, to the most apathetic non-voter

who will never act on the information in question, from children, to non-citizens to those living

outside the state. Its.reach is endless.

For the same reasons, Rule 4.3 (A) is hopelessly vague. It has long been established that a law

is unconstitutional if its provisions are so vague or imprecise that persons of ordinary intelligence

must guess at its meaning and may differ in their understanding as to its application. Coates v.

Cincinnati, 402 U.S. 611, 614 (1971); Connally v. General Const. Co., 269 U.S. 385, 391 (1926).

It is impossible for a candidate to ascertain whether a statement is probably, potentially or

even possibly misleading, given that the statements of candidates have the capacity to reach tens of

thousands of people, each with his or her own level of knowledge, information, intelligence, and

concern or apathy about a given judicial race. What may mislead one person of ordinary intelligence

might not mislead another, who comes to the election better informed if equally bright.
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The result of such a rule is to require candidates to speak in only the most literal and specific

statements, and to summarize, characterize and generalize about their experience and qualifications

at their own peril.

Proposition of Law No. 6

JUDICIAL CAMPAIGN MATERIALS WHICH, TAKEN AS A WHOLE CANDIDLY AND

FACIALLY RECITE THE PRESENT OCCUPATION OF A CANDIDATE FOR JUDICIAL OFFICE,

OR USE THE PHRASE JUDGE IN AT MOST AN AMBIGUOUS FASHION, To IDENTIFY THE

OFFICE WHICH THE CANDIDATE IS SEEKING, Do NOT WITHOUT MORE CONSTITUTE

THE SORT OF KNOWING FALSEHOOD OR RECKLESS DISREGARD FOR MISLEADING

VOTERS THAT RISE TO A VIOLATION OF RuLE 4.3 (A) OF THE OHIO CODE OF JUDICIAL

CONDUCT.

Were the Court to conclude that Rule 4.3(A) is constitutional, it should none-the-less reject

the conclusions of the Hearing Panel and the Commission for the simple reason that the information

in question was not false, was not published with either knowledge of or reckless disregard as to its

falsity, and on the facts of this case, no reasonable person could have been mislead into believing

that the Respondent was a sitting judge by the campaign materials identified in Counts II and III of

the Complaint against her. Again, Rule 4.3(A) forbids a judicial candidate to:

Post, publish, broadcast, transmit, circulate, or distribute information
concerning the judicial candidate or an opponent, either knowing the
information to be false or with a reckless disregard of whether or not it was
false or, if true, that would be deceiving or misleading to a reasonable person

OHio R. JUD. COND. 4.3(A)(WEST 2012)(emphases added).

There is no evidence in the record that the Respondent knowingly published false information

regarding her incumbency, or disseminated the campaign materials at issue in this case with a

reckless disregard as to their falsity. The is true not least because the materials were not false, but,

read in the entirety and taken as a whole were true.
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On her website, the Respondent identified herself with the honorific title "Judge" only in the

context of describing past activities that she had undertaken while she was a sitting judge, that is,

legislative testimony she undertook on behalf of the Ohio Judicial Conference. The same short

biographical sketch that forms the basis for Count II contains dozens of facts about the Respondent,

including that she "is presently CEO of On Demand Interpretation Services," as clear a statement

as any that she was not, at the time the website was published, a sitting judge, but rather engaged in

a private commercial enterprise.23 Moreover, everything about her status and activities as a member

of the Ohio Judicial Conference in that biography appeared in the past tense:

She was a member of the Ohio Judicial Conference and the Court of Appeals
Judges Association. O'Toole was active in the Ohio Judicial Conference..
.. She was [an] integral member of these committees and assisted in drafting
various recommendations that were adopted in the legislative platform of the
conference.

Only after this introduction, which places all these events squarely in the past, do we read:

Judge O'Toole testified on the positions of the Ohio Judicial Conference
before the Ohio House Criminal Justice Committee and participated in many
legislative conferences advocating the conference before legislators.14

Here, and only here, does the biography call the Respondent a Judge. It does so in the

unambiguous context of describing her activities in the past, activities she undertook as a judge.

In no sense can this be called false. It is no more false than respectfully referring to a man

who died nearly fifty years ago as President Kennedy, or, if describing his activities in the late 1950s,

as Senator Kennedy. John Kennedy is neither the president nor a senator. But he was once, and to

use those titles in describing his activities in the days when he was is not false, but a matter of

courtesy and common usage.

23(Tr., 230-33 and Tr. Ex 2).

241d.
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We routinely use titles of those no longer in office to place their acts in historical context.

We speak of General Eisenhower or President Eisenhower, King Edward VIII or the Duke of

Windsor, Mrs. Clinton, Senator Clinton, or Secretary Clinton, all depending on the dated context of

the story we are telling.

Implicit in the use of Judge O'Toole in this context is the same common idiom: "what we

are writing about here are things she did in the past, back when she was a judge."

Not only is this not false, taken the overall context of the website, it cannot be called

misleading. The reader of that site has all the information necessary to draw, an accurate and

unambiguous conclusion regarding the Respondent, and her present occupation. She was once a

judge. She was elected in 2004. She performed many functions as a judge. She is presently the CEO

of an interpreting company.

This cannot be called misleading if we credit the "reasonable person" with a minimum

of insight and awareness. How can it be said that a reasonable person could be mislead regarding the

Respondent's incumbency, when her present job is printed there for the reader to see?

What assumptions does this make about the "reasonable person?" That she does not read to

the end of the page? That she reads only a select line in the middle of a long block of text, and reads

it in isolation, so as to draw from it the inference - which can be taken only in isolation - that the

Respondent is an incumbent? That she does not know that one cannot be both a sitting judge and the

CEO of a private business at the same time? That she is unfamiliar with the use of past titles to

describe past activities? It is a legal commonplace, that the "reasonable person" is presumed to be

endowed with "ordinary intelligence." And yet it would take a person of less-than-average intellect,

or a careless one beset with selective inattention, to be mislead by the material described above.

-43-



This is no less true of the name badge which occasioned the allegations set forth in Count

III of the Complaint. That badge read "Colleen Mary O'Toole Judge Eleventh District Court of

Appeals." The Respondent testified that she understood that name tag to announce her name and the

office for which she was running.25

In is true that might have been more clear if the badge had read, "O'Toole for Judge." But

in no sense can the elision of the word "for" from the offending name tag be called false. Indeed, it

was precisely that elision - of Briggs for State Representative - that the Sixth Circuit in Briggs, 61

F.3d at 494, held to be "not so much false as it is ambiguous."

But an ambiguous statement, "capable of being understood in two or more possible senses

or ways," is not inherently a misleading statement, which misleads, or "lead[s] in a wrong direction

or into a mistaken action or belief often by deliberate deceit.i26

And there is absolutely no evidence in the record that the Respondent intended or used the

name tag in question to deceive.

The use of a very similar badge was at issue in Re Judicial Campaign Complaint Against

Roberts, 81 Ohio Misc.2d 59 (Five Judge Commission, 1996), in which the Respondent, not an

incumbent, wore campaign button that read, in its entirety, "For Court of Appeals Judge Roberts."

The use of the button in that case, while "potentially misleading," was held not to violate the

provisions former Canons 7(D)(1) and 7(E)(1), which, respectively, prohibited the use of a title not

held by a candidate, and misrepresentations regarding the candidate's qualifications.

25Tr. 233-36.

16Webster's Ninth New Collegiate Dictionary ( 1988 ed.) at 77 ("ambiguous," second
definition), 759 ("mislead," first definition).
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Thus, the Commission found insufficient evidence in the record of an intent to deceive.

Roberts, 81 Ohio Misc.2d at 61.

Here, the Responded testified before the hearing that she never wore the offending name tag

except with another paper badge, that she felt clarified that she was merely a candidate for judge. On

meeting potential voters, the only ones close enough to be mislead by the badge, she was careful to

make sure any who asked understood that she was not an incumbent.27 One these facts it cannot be

said that the Respondent, through use of the name tag, disseminated false information, or knowingly

mislead anyone. At worst, she worse a name tag with an implicit elision, which she understood, and

intended others to understand meant "[Vote] O'Toole [for] Judge."

Such punchy, telegraphic phraseology is a staple of campaign signs, buttons and short

advertisements of all sorts. Confronted with a sign reading "Jones - Dog Catcher" during election

season, it is no more natural to infer that Jones is the Dog Catcher than that he would like to be, and

would appreciate your vote to get him there.

A natural, plausible and familiar reading of the name tag at issue would convey to a person

of reasonable intelligence - one accustomed to the argot of campaign signs and buttons - that

O'Toole wanted to be a Judge on the Eleventh District Court of Appeals, and nothing more.

Z'Tr. 233-36.
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Proposition of Law No. 7

THE IMPOSITION OF SANCTIONS UNDER RULE 4.3 (A) OF THE OHIO CODE OF JUDICIAL

CONDUCT SHOULD BE COMMENSURATE WITH THE CHARACTER OF THE CAMPAIGN

MATERIALS AT ISSUE, AND MATERIALS WHICH MERELY CREATE THE POSSIBILITY

FOR CONFUSION OR AMBIGUITY AS TO THE INCUMBENCY OF A CANDIDATE, WHILE

SANCTIONABLE, Do NOT SUPPORT THE IMPOSITION OF ONEROUS PENALTIES.

The sanctions recommended by the Hearing panel, and adopted by the Commission, are

remarkable for their severity given the factual basis behind them.

For publishing a biographical sketch a few words of which might be called ambiguous, and

using a name tag with a phrase the Sixth Circuit found ambiguous, but not misleading, the

Respondent has been exposed to public reprimand, and fines, the imposition of attorneys fees, and

costs in the amount of $6,030.82. This is excessive.

Both the Hearing Panel and the Commission seemed to base the sanctions at issue on the

conclusion that the Respondent was willful, deluded or somehow intransigent in the belief that, as

a former member of the bench, she is entitled to the courtesy of being called "judge."

While the two Jud. Cond. R. 4.3(A) violations found by the panel
may not appear egregious standing alone, the Respondent's insistence
that she is a judge in view of overwhelming evidence to the contrary
is of great concern.28

It bears emphasis that the hearing Panel expressed this concern after quoting, at length, from

a colloquy in which the Respondent expressed her belief that common usage and courtesy allowed

former judges to be addressed as judge, and that she had a First Amendment right to use that

honorific, based on her reading of the recent O'Neill opinion, and immediately before imposing

sanctions.

28(Order of October 1, 2012, at ¶ 10, Appx. 22)
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The Commission, likewise, appears to have grounded its determination regarding sanctions

less on the acts with which the Respondent was charged, than on what it perceived to be her state

of mind:

The respondent's testimony, together with her wearing the name badge in
question to the hearing in this matter, leave little doubt that she intended the
public o believe that she is a judge, when she is not. Unlike in Moll and Lilly,

we believe the respondent's conduct here is more than simply the omission
of key facts in her campaign materials or the ignorance of our prior holdings.
Instead, her conduct demonstrates that she is deliberately flouting the very
rules that govern judges and candidates alike.29

We respectfully submit that these conclusions are not only unsupported by the record, but

are so at odds with the actual evidence in this case as to suggest that the sanctions imposed by the

Hearing Panel and the Commission were the result of passion and prejudice. There is absolutely no

evidence in the record that Respondent intended to mislead anyone as to her incumbency, and ample

evidence to suggest she did not. Her own sworn testimony, the inclusion of her present occupation

in her online biography and the use of a supplemental name tag all put the lie to that conclusion.

Moreover, her conclusions - be they right or wrong - as to the propriety of her being called

judge were not the result of ignorance nor of willfulness. They were, as her testimony made plain,

grounded in her reading of the O'Neill decision, which represented the most recent, and the most

comprehensive opinion offered by the Ohio disciplinary system on the question at the heart of this

matter. This underscores the degree to which the Commission erred in unfavorably comparing the

expression of Respondent, for example, to the conduct at issue in the recent Moll and Lilly decisions,

discussed below.

The respondent inRe Judicial Campaign ComplaintAgainstMoll, 132 Ohio St.3d 1505 (Five

Judge Commission, 2012), for example, published a flyer which depicted her in judicial robes and

29(Order of October 24, 2012, at p. 2, Appx. 5).
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described her, without qualification or further explanation, as a "Magistrate, Guernsey County,"

notwithstanding that she had not served in that capacity in years, and had never held judicial office.3o

In doing so, it repeated that for a violation of Rule 4.3(A) to be knowing, it must represent

action taken despite the known probability that voters will be mislead as to the incumbency or

qualifications of a candidate, and for it to be reckless, it must be done despite the awareness that such

a result is possible.

That was easily the case with Moll, who called herself a Magistrate despite having not been

one for five years, and who appeared in robes despite having never been a judge.

Likewise, the respondent inRe Judicial Campaign ComplaintAgainstLilly, 132 Ohio St.3d

1515 (Five Judge Commission, 2012) had been sanctioned in 2008 for misuse of the phrase "re-

elect" and for publishing a flyer depicting her in judicial robes.

A former judge, in 2012 she again ran for office, and in various literature called herself a

judge without qualification (while taking care to refer to herself as a("former social worker"), asked

voters to "return" her to the bench, and published photos of herself in judicial robes.

For these multiple, and repeated violations during the 2012 election, she was fined $1,000.00

and assessed the costs of the proceedings.31 This is a sanction less severe than that imposed on the

Respondent. But these cases were decided on facts that are a far cry from what the Respondent did.

3oThis Court recently upheld the sanctions imposed in Re Judicial Campaign Complaint

Against Moll, No. 2012-1186, slip op. 2012-Ohio-5674 (Ohio S.Ct. Dec. 6, 2012)

31She was also required to pay fines and costs imposed, but stayed, in connection with her
2008 offense, which we note imposed a separate punishment for a separate series of offenses.
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Her online materials indicated her present occupation for all to see, and her sole reference

to herself as a judge was in the past tense and described activities she performed while on the

appellate bench, the same office to which she was seeking election.

Despite that, the Commission recommended the same sanctions - a $1,000.00 fine, the

imposition of attorney fees in the amount of $2,500.00, and costs - in both cases

Finally, the decision to impose upon the Respondent $2,500.00 toward the reasonable

attorney fees of the Complainant is both unwarranted by the record, and a dangerous precedent.

James Davis, the Complainant, testified before the Hearing Panel. He testified that the

Complaint he filed was neither conceived nor drafted by him, but was presented for his signature by

Mary Jane Trapp, the Respondent's opponent in the recent election, and F.M. Apicella, her husband

and campaign manager32 The Trapp campaign selected and hired attorneys who have represented

Davis in this case, and at the time of the hearing, Davis testified that he expected those attorneys to

be paid by the Trapp campaign.33

There was absolutely no evidence adduced at the hearing, and none since, that Mr. Davis has

paid a dime in attorney fees, and the only evidence going to the question suggests he will not.34 On

32Tr. at 184, 188-91.

33Tr. at 191.

34This result is in stark contrast to Moll, where the Complainant established through the
submission of evidence having incurred over $21,000.00 in attorney fees, resulting in an award of
$2,500.00 in fees. The same fee award was entered in this case, with no evidence that Davis has paid
any fees, and substantial evidence that he never will.
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this record the Commission abused its discretion in imposing and award of fees at all.

To award $2,500.00 in fees on this record is either to bestow a windfall on Davis, who lent

his name and signature to the Trapp campaign, or to reimburse the campaign itself for the cost of

retaining counsel to pursue a grievance against a candidate in the hope of obtaining an electoral

advantage. Either result is inequitable, and the fee award in this case should be set aside.

- CONCLUSION -

For all these reasons the Commission erred in finding that the Respondent violated Rule

4.3(A) of the Ohio Code of Judicial Conduct, and imposing the contested sanctions against her.

This Court should reject the conclusions of the Commission of Five Judges, and declare Rule

4.3(A) unconstitutional on its face and as applied to the Respondent. Failing that, the Court should

find that the Complainant failed to establish, by clear and convincing evidence, that the Respondent

violated that Rule, or that if she did violate, her violation was so minor as not to warrant the

sanctions imposed.

This Court should accordingly reverse the decision of the Commission of Five Judges
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Mary C3''Tcacilc,llad vialatcd various provFisions of Canan 4 of tlic Cocic nt Juclicial C'ori(iL ►ct. The

respondetlt served oYi ti7e, EJc,vcntla District Court o.1"Appcals for a sit-yettr term cncli ► ig in 2£11(1

aiid is ►low rtttl;tii ►m for ,juclicial of'lice on the same court. Following a review by a probablc-

cat►se pGl►wl salIthc: board pt ► rsttLitit to {^'.aiov;Jutl.R.II(5)(B). tliesecretarv of the board tiJeGl a fiiriiI4tl
complaint alleging tlhat tlie resportelent, during tlie course of a judicial catiipai.:11; cc>intiiittcrl

Viol4► tinns of Jttd.Con.d,R. 4.3(A) (a judicial eandidatc shall not }, ► iowingly or with rccklI ess

disreg-gai'el distrilatite iiifot•titatioji ecinccrnrrig the juclicia lcandicla:te. that would be cleceivita.̀^ or

misleading to a reasottablc persnii) aiiel 4.3(F) (a,judicial c.aaaclidate shall tiat ti)isrepr•esent liis or

laer• idciitity, qt►aliiications: present positioti, or other 176ct oi• the identity, clualific.aticitls. present

position, or otlier fact ol'ata opponent).

The Fox-pral complaint vvas hca.rd by aliearing, panel of the Board of C*omtilissioncrs on
Grievances and Discipline on Sc^tcmber 18, 20 12, and the hearing panel issuc.d. a report of its
1^lyidings, conclusions, and recommendations on October 1. 2012. In the ireport, the ltc, ►ring, panel

clismissed Count I of the cotnplaint, but found clearand coravincing evidence tllait the respondent
had violated Jud.Cond.R. 4.3(A) as allegecl in Cacitats 11 atacl 11I of tlie eoniplait)t by giying the
1`a.ise impression that slie is cqut.ct::'xcly a sittiiai;,juulste by (1) failing`to in'uludd licr dates ofsetviet-
Gts a,judge and identifying herself as "Judge 0''17c7cale" on her website and (2) ru=earini, a traayac
badge in public that reads "Colleen Mary O'Toc,le. Ji.rdge, l lth District Court tiC.Al7peals," In
liglit of these violatians; the lac< ► ring ponel reommcnelerl tliat tkte respondent pay a fine of
S1.000, pay thc vcasts of the proccediurgs, aiid paic, $2.500 of the corrtplainAnt's rensa.nable and
neccssarv attorney fees in bringing the grieuanceartct proscct€ting thir :fortinal ccimplaitit.

C^ rcc.ammc.^clec^ that tltc ^^rc:-jtis3s^e ccim ► iiission issue a cease-atid-The hearing panel also
. ,, ^ ^...

c^l^}
_ _,...^ ;. ;a ii^," ntl

eSl51 order to C<lll&^' Ulc r#.'S^lonCtt'!1t to (.l ) Inclt^tit the (] vc
C ,̂ ^tyi :^^ i Vit % s3w ^ c'i^g^°v u..ca ,, ,,., ..3
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any reference of herself as "Judge O'Toole" on her website and (2) cease wearing the name
badge that identifies her as judge. On October 5. 2012, the five judbe commission issued a
cease-and-desist order that incorporated the recommendations ot' the liearing panel. The five-
judge commission also required the respondent to file an affidavit of compliance. The
respondent filed her affidavit on October 10, 2012. On October 17, 2012, the complainant filed a
motion for the commission to amend its cease-and-desist order. We denied the motion on
October 22, 2012, as this commission may only issue a cease-and-desist order based upon the
findings of the hearing panel.

This commission convened by telephone eonference on October 18, 2012, to review this
matter. We were provided with the record certified by the board and a transcript of the
September 18, 2012 proceedings before the hearing panel.

Pursuant to Gov.Jud.R. 1I(5)(D)(1), we are charged with reviewing the record to
determine whether it supports the findings of the hearing panel and that there has been no abuse
of discretion. We unanimously hold that there was no abuse of discretion by the panel and that
the respondent violated Jud.Cond. R. 4.3(A) as alleged in Counts lI and 11I of the complaint.

This commission has recently reviewed cases involving campaign advertisements that
misrepresented the judicial candidate's present position and potentially misled the public. In In
re hidicial Ca!)lflalglJ CompluiiTi Agaitlsi Aloll, 132 Ohio St.3d 1505, 2012-Ohio-3952, 973
N.E.2d 273, we found that the candidate's use of a picture of herself in a judicial robe without an
accurate notation as to her current position and dates ot'service as a former magistrate created the
impression that she held judicial office. Similarly, in In re Judicial Campaign Cnmplalni
Agwit7sl Lilly. 131 Ohio St.3d 1515, 2012-Ohio-1720, 965 N.E.2d 315, the lack of a statement by
the candidate that she was a"former judge" to accompany a picture of her in a judicial robe led
to finding a violation of Jud.Cond.R. 4.3(D).

In the instant case, we are reviewing the panel's findings that a candidate's Internet
website and name badge misrepresent the respondent's present position. We agree with the
panel that a reasonable person would be deceived or misled into believing that the respondent is
currently a sitting judge. The respondent's testimony, together with her wearing the name badge
in question to the hearing in this matter. leave little doubt that she intended the public to believe
that she is a judge, when she is not. Unlike in ibloll and Lilly, we believe that the respondent's
conduct here is more than simply the omission of key facts in her campaign materials or the
ignorance of our prior holdings. Instead, her conduct demonstrates that she is deliberately
flouting the very rules that govern judges and candidates alike.

The respondent filed her objections to the hearing panel's report on October 10, 2012.
The complainant filed his answer brief on October 15, 2012. The respondent raised three
separate objections to the hearing panel's report, including a facial and as-applied challenge to
the constitutionality of Jud.Cond.R. 4.3(A) based on the First and Fourteenth Amendments to the
United States Constitution. The hearing panel dismissed a similar motion filed by the respondent
before the hearing. The respondent relies on a recent decision of the 13-judge commission in
O'Neill i: Crai^J'ord, 132 Ohio St.3d 1472, 2012-Ohio-3223, 970 N.E.2d 973, to support lier
objection, ThA !)'Nnill rnmmiscinn dismiSSed a complaint aea Jud.Cond.R. 4.3(C)alleging

2
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violation based on a recent decision of the United States Supreme Court that invalidated the
Stolen Valor Act. UniJed Rlates v. Alrarez, _U.S. _. 132 S.Ct. 2536, 183 L.Ed.2d 574 (2012).
The respondent's objections are not well taken. O l^'eill is factually distinguishable from the
case at hand, and the numerous other cases cited by the respondent do not involve judicial-
conduct rules similar to Jud.Cond.R. 4.3(A).

In addition to adopting all the sanctions recommended by the hearing panel, this
commission also finds that the respondent should be publicly reprimanded. The disciplinary
process for judicial-campaign complaints serves many important purposes: punishing behavior
that is contrary to the Code of Judicial Conduct, informing the legal and judicial communities of
the appropriate standards governing judicial-campaign conduct, and deterring similar violations
by judicial candidates in future elections. .See In re .Icidlcial C'cmtpaign Conrplaini Against

Morris. 81 Ohio Misc.2d 64. 675 N.E.2d 580 (1997); In re .hiclicial Campaign ComlVai»t

Against 13ttrick, 95 Ohio Misc.2d 1. 705 N.E.2d 422 (1999); and In i-e Jtrdicial Campaign

Complab71 Against I3rignc^r, 89 Ohio St.3d 1460, 732 N.E.2d 994 (2000). The record here is
replete with testimony offered by the respondent that she believes she may continue to use the
title "judge" because she once served in that office, despite the fact that she does not currently
hold the office and that such conduct is in direct contravention of Jud.Cond.R. 4.3(A). Canon 4
of the Code of Judicial Conduct does not permit judicial candidates to identify theinselves as
judge or magistrate if they do not currently hold the public office. Maintaining the integrity of
judicial elections requires us to impose a public reprimand in this case.

It is the unanimous conclusion of this five judge commission that the respondent be
publicly reprimanded for her violations of Jud.Cond.R. 4:3(A) of the Code of Judicial Conduct

and that she be fined $1,000. . We additionally order the respondent to pay the costs of these
proceedings and the complainant's reasonable and necessary attorney fees and expenses in the
amount of $2,500.

The secretary shall issue a statement of costs before this commission and instructions

regarding payment of the monetary sanctions. Payment of all monetary sanctions shall be made
on or before November 15, 2012. This opinion shall be published by the Supreme Court

Reporter in the manner prescribed by Gov.Bar R. V(8)(D)(2).

SO ORDERED.

/s/ Peggy L. Bryant
Judge Peggy L. Bryant, Chair

/s/R. Scott Krichbaum
Judge R. Scott Krichbaum

Isl David A. Elhvood
Judge David A. Ellwood
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Dated: October 24, 2012.

4

Isl Mark K. Wiest
Judge Mark K. Wiest

Isl Richard K. Warren
Judge Richard K. Warren
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BEFORE TH.1; Cc>MMISBI{)N OF FIVE' JUDGES
F ^ ^ ^ ^?A^^:^OINTE:^ BY

T14.E 8UP^^^ COURT OF OHIO
OCT 2 4 7012

In re Judicial C:atnpai^ Complaint Castr No. 2012-1 653 CUM', OF Ct?tiRt
Against Colleen iy1ary 0'Toale SUPi'tENlE COl1FCI of OHIO

ORDER

INSTRUCTIONS IrEG',A.Ri31NG I'AY1t1ENT OF FINE, COSTS
,Aiti'D ATTORNEY FEES

The October 24, 2012 coaluitissiazi or-dcr directed the secretary of the coinrtissio.n to
provide instructiotas to the responaent regarding the payment of the fine, costs and attonic y fbes;

kespondcrit is dlereby iristructe(! to p3X a fine of $I,fl00.Qil and costs af $2,530.82 to the
Supreme Cotirt oi' O1iia. Attorrie}, Serwices Funti by casltit:r's check or iiioney order oti or before
Nt>vc.inber 15, 2012. If t.1ie fine atici costs are iiot paid in fitll oti or before Noveniber 15, 20,12,
interest at the rattr often percent per atrnun sltall a.eci-ue otx ttic tttipa.id balance, rs:spondent Avill
be fotrnci in contempt, and the tnatter will be a^ef4red to the ofi:tce of the Attorney General fo'r
collection.

Respondent is also instructed to pay attorney fiwcs in the amount of $2,500 by caslaier's
check or money order payable to Mary. L. Cibelltt., 614 West Superior Ave., Ste. 13(}q,
Cleveland, Ohia 44113 on ar before Novcmb.er 15, 2012, and provide proof of paymidnt to the
Clerk of Court.

BY f.)RD. +'R OF THE COMMISSION.

_...._^^ ^. '""".""^
•-.+^,M^^

tevcn C. l-lollo.ta
Secretary to the Ctamm,lssiotr

Dated: Octobtr 24, 2012.
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BEFORE THE CE)IViMTSSI nN OF FIVE JUDGES FRED
APPoINT^^ BY

Q^ ^ ^ 2012THE S^I^'i^ML C^l ►UR'^" OF 01110

CL ' FRK OF C4rW;;
St,iPPZEP^T iCO(.fr^'t^t OF OHIO

In rc: Judicial Carxapaign Complaint Case No. 2012-1653
Against Colleen i'ufiarN^ O'Toole

Q'RDE R.

Pucsttaiit to Rule lI, Section 5(I))('1) of the. Supreaiie Courc Rules for tlze Govc:rfiment ot'
thi: Jttdicirtry of O1iii7. the five-:jtidgie cc7tti.tisisSiott aPt)oitltcd to consider thc; atoti°e-citetl
matter co1iveneclb}' teleplicirie conference bit October 19, 2012.

C7ti October 8, 2012, the complainant, by and tlirou.gb counsel, filed a, inotiolti
requesting the five-judge commission amend its October 5, 2012 C)rde;r.

On October 17, 2012; tiit; respondent, by aild ti<irrough counsel, filed a respofise in
opposition to the motion of tfau compWrnant seeking to amend tl`te order of October 5,
2012, l: ptirt consicieration titereaf,

IT IS .HERESY Ol2Di=3 ItEb by the five,jctdge commission that the eo,mplainant's
motion requesting the five judge conimissian arnerid its pctobetr 5, 2M Order is,
DENII;T). The;jttrisdiction of the tive.judg4 cornmission to issue a cease mid desist order
is liniited to maiter5 contained in the report and recatn.mendatipn of the hearing panel tttd:
the record: Gov::Tutt.I1(5)(ll)(2)

BY ORDER OF THLi COiVIliMISSIC3.N.

S'teven C. I-.Iollan, Seere y of ttie Conun-tissian

Dated: October 22, 20 12
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IN THE SUPREME COURT OF OHIO

In re: Judicial Campaign Complaint
Against Colleen Mary O'Toole

: Supreme Court Case No. 2012-1653

Respondent

RESPONDENT'S AFFIDAVIT OF COMPLIANCE

J. Michael Murray (0019626)
Raymond V. Vasvari, Jr. (0055538)
Berlanan, Gordon, Murray & DeVan
55 Pubie Square, Suite 2200
Cleveland OH 44113-1949
Counsel for Respondent
216-781-5245
216-7$1-8207 (Fax)
j,mmurray(a)bt;nldlaw.com (Email)
Counsel for Respondent

Colleen M. O'Toole (0053652)
6185 Grandridge Pointe
Concord, OH 44077
440-350-0887
440-375-0413(Fax)
colleenotoolcW1rcland.com (Email)
Respondent

Mary L. Cibella (0019011)
614 West Superior Avenue, Suite 1300.
Cleveland, OH 44113
216-344-9220
216-644-6999(Fax)
mlcibellafii.worldnctoh.co ►n (email)
Counsel for Complainant

David F. Axelrod (0024023)
Shumaker, Loop & Kendrick LLP
Huntington Center
41 South High Street, Suite 2400
Columbus, OH 43215-6104
614-463-9441
614-463-1108 (Fax)
daxclrod'ce slk-law.com (Email)
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STATE OF OHIO )

) SS AFFIDAVIT

COUNTY OF LAKE)

NOW COMES COLLEEN MARY O'TOOLE, and having been first duly sworn and cautioned, avers and

states as follows:

1. I have personal knowledge of the matter testified to herein.
2. I will not wear the name tag described in the panel recommendations.
3. i have requested that my web designer remove the word "judge" from appearing in front of my

name on the website otooleforjudge and he has made the appropriate changes.
4. I have requested that my web designer insert the actual dates of my service as an appellate judge

on the website otooleforjudge and he has made the appropriate changes.
5. The "about page" of the otooleforjudge webpage is in compliance with the five judge panel's

order.

FURTHER AFFIANT SAYETH NAU T.

c i ,

COLLEEN MARY O'TOOLE

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this ^ day of October, 2012.

BRIAN SCHICK, NOTARY PUBLIC

ATTORNEY AT LAW - STATE OF OHIO

MY COMMISSION DOES NOT EXPIRE

Appx. 14



CERTIFICATE OF SERVICE

I certify that a copy of the forgoing was served October 9, 2012, on the following:

Original and Seven Copies via Federal Express:

Kristina D. Frost, Clerk
The Supreme Court of Ohio
65 South Front Street, 8h Floor
Columbus, OH 43215

Copy via U.S. Mail:

Steven Hollon, Administrative Director
The Supreme Court of Ohio
Secretary, Five-Judge Commission
65 South Front Street, 7'h Floor
Columbus, OH 43215

D. Alan Asbury, Administrative Counsel
The Supreme Court of Ohio
65 South Front Street, 7'h Floor
Columbus, OH 43215

Mary L. Cibella .
614 West Superior Avenue, Suite 1300
Cleveland, OH 44113

David F. Axelrod
Shumaker, Loop & Kendrick LLP
41 South High Street, Suite 2400
Columbus, OH 43215-6104

J. Michael Murray
Raymond V. Vasvari, Jr.
Berkman, Gordon, Murray & DeVan
55 Public Square, Suite 2200
Cleveland, OH 44113

U077 ,
Co een M. O'Toole (0053652 -
Respondent, Pro Se
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^E, Foii:r 'I'irr +Co1V.ilmussioN t3i► ^+'ivrt JCI.DGR S
Ar^^^^^^^ UY

T1IL 5U.I"RE, IVIE COURT t7 ►F OHIO

In re: J'udicifiI Ctttnpaign Complaint
Agaiiist Collceti Mary O'Toole

HLED
OCT 0 5 201?

CLERK OF COURT
^UPREME COl1it?' 0f OHIOCase N^. 2U1.2-1 G53

OR.l3 ER CSCi" 05 2012

r{t^ ^'

^utsttant to RiiIe It, Section 5(D)(I) of the Supreme Court of Ofiio Iiltles. for
Govcriinicnt of the Judiciary, the fiveq1tc1ge cvrxaiiiissiun appointed ta conWdcr the aiaove -
citcci matttit has considered the iopor.t of tCYe licaring panel of the k3aaM of
Coitiiuissionorg on Grievances atid Discipti;tt.ti tiled witlx the Supreme Cbctrt eif Oiiio oYi
()etoba 1, 2012:

ftil

H6vfng c:o1isiderer[ the report (if the iic:mitig prttiel €tnri tiie recorcl In this }3t°o<,ceding to
date, the live jrttige coatimission lttn-eby isstics, pitrsu:uut td kitle tI, ,^ectioi} 5(..p")(2), fin
intdri'trt orciet' that thrr resptanclant i ninicclisitc:ly aiici i^ermanimtly ceme ancj desist frottx
using my reierencr; to. herself xis "3ucigcY 0"1'oole°> o n t1ie reApoa7dent's websitc,
www.dtoafeforjtrclge.^:ain, and sliaCl add tlie date f7ciw service as jtaclge ended. The
commission fttrtlier arders the resportdejit to ccuse: and clesityt fiom w4ari ►2f; the nnme
badge identified as Ex. 3atttl rix. 17 or slinll.ar tiam.e bctCip t1itit irI'Cntifit;s the rcspajICIetit
^s 'a,judge:

The t•csptintient sh:tll i:'ile tin africir}vit vaitti the clertc of tlte Supreme Cntu•t of ()liio b4rore
5;00 h.ryi, on '1'ucs€itiy, Octc,bcr 9, 2012, af'iirniiny slie iaas complFed witlt tiiis orclcr.

This interitn rrrclet• is issued btistci on tlie recamtnetitiatioti of the hearing patael.

'rhe camliiissinn hereby or+ders: that llrt: respondent rrta.y file objections to the poi3e1 report
of the Board of Commissioners on Grievances and
withthe Seiprerne Courl cleric no Ifiter thnn tJctabct 10,201; tuid tlie cornplainant may
fiile tt reply brief, zia to e,xc4dci tc;n pagw, no later tliaia October 15, 2012.

Briefs stiall be file-cl iti tlie nitu^ner sot forth irx the Siipreme Court's order of October 3,
2U.a2, ttppo'inting the five-jttclge^camtnissian, WitlY ^^c^i^y S^xvc^t on thta other pz^rty ^tncl
apposittg cputtsel,

BY ORDER 0-F 'i"HE, C!t^ ^ SIt3NA

...__.......^

stevelt C. HOW^t, ,^^c^• nry vk^ ae omtrtissa;on

D ..̂ ted. , O^^'nh ^'r' S . 2^.... Y ^'.. .. . v. ^.-. ..r . .
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BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OHIO

In re:

Judicial Campaign Grievance Against

Colleen Mary O'Toole (0053652)

Respondent,

James Davis (0007850)

Complainant.

Case No.: 12-066

FILED
SEP272012

BOARD OF COMMISSIONERS
ON GRIEVANCES & DISCIPLINE

ENTRY

On September 13, 2012, Respondent filed a Motion to Dismiss the Coimplaint On

The Grounds that Rules 4.3(A) and (F) of the Ohio Code of Judicial Conduct Are

Unconstitutional On Their Face and As Applied Under the First and Fourteenth

Amendments. The panel chair finding Respondent's motion not well taken, it is

ORDERED Respondent's Motion to Dismiss is denied.

,414 foe^^
Otho Ey er, Panel Chair

per authorization
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CioRiGINAL

BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE
OF THE SUPREME COURT OF OHIO

In re:

Judicial Campaign Complaint Against

Colleen Mary O'Toole (0053652)

Respondent,

^ James Davis (0007850)

Complainant.

12 - 1653
Case No.: 12-066

PANEL FINDINGS,
CONCLUSIONS AND
RECOMMENDATIONS

INTRODUCTION

{11} This matter came on for hearing in Columbus, Ohio on September

18, 2012, pursuant to Section 5(C)(3) of Rule II of the Supreme Court Rules fbr

the Government of the Judiciary of Ohio, before a panel. consisting of Patrick L.

Sink, a nonattomey member of the Board of Commissioners, McKenzie Davis,

Esq. and Judge Otho Eyster, panel chair, all members of the Board of

Commissioners on Grievances and Discipline. None of the panel members

resides In the appellate district from which the complaint originated. The

Complainant, James Davis, was present and represented by David F. Axelrod and

Mary L. Cibella. The Respondent, Colleen Mary OToole, was also present and

represented by J. Michael Murray. FOLEID
.^.

OCT 0 1 2012

CLERK OF COURT
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{12} The complaint in this matter contains three counts. Count I alleges

that Respondent is a candidate for the Eleventh Distrlct Court of Appeals and

that she is not now nor has she been a judge in the State of Ohio since 2011;

that the biography or resume distributed by Respondent to the Ashtabula County

Republican Party contains a photograph of her in what appears to be a judicial

robe (Exhibit 1); that this photograph creates the false impression of being a

current judge; and, this photograph was posted, published, circulated, or

distributed conceming the Respondent and that she did so either knowing the

information to be false or with a reckless disregard of whether or not It was faise

or, if true, that would be deceiving or misleading to a reasonable person. Count

II alleges Respondent's web site otooleforjudge.com (Exhibit 2) contains a

statement that she "was elected to the Eleventh District Court of Appeals In

2004" and that "Judge OToole tesfiiged on the positions of the Ohio Judlciai

Conference Committee and participated In many iegislatfve conferences

advocating the position of the conference be[fore] legisiators"; and these

statements were posted, published, circuiated, or distributed conceming the

Respondent, either knowing the informadon to be false or with a reckless

disregard of whether or not it was false or, if true, that would be deceiving or

misleading to a reasonable person. Count III alleges Respondent wore a gold

and black name badge which reads "Colieen Mary OToole Judge il"' District

Court of Appeals (Exhibits 3 & 17); that this statement Is misleading to a

reasonable person In that it conveys the impression that the Respondent Is

2
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currentiy a judge of the 11t' District Court of Appeals; and this statement was

posted, published, circulated, or distributed concerning the -Respondent, either

knowing the Information to be false or with a reckless disregard of whether or

not it was false or, If true, that would be deceiving or misleading to a reasonable

person.

{13} The panel, having considered the testimony, exhibits, arguments

and all relevant matters, finds the Complainant did not prove by ciear and

convincing evidence the alleged violations of Rules 4.3(A) and 4.3(F) of the Ohio

Code of Judicial Conduct contained (n Count I of the complaint, and recommends

Count I be dismissed. The panel further finds the Complainant did prove by

clear and convinang evidence a violation of Rule 4.3(A) [statements posted,

published, circulated, or distributed concerning the Respondent; either khowing

the information to be false or with a reckless disregard of whether or not It was

false or, if true, that would be deceiving or misleading to a reasonable person] as

alleged in Counts II & III.

FINDINrm OF FACT

{'14} The Respondent Is currently a judicial candidate for the Eleventh

District Court of Appeals In November 6, 2012 general election. The Respondent

served a full term on this Court from 2006 through 2011, and was defeated in

the 2010 primary in her bid for re-election. The Respondent has not served as a

judge in the State of Ohio since 2011.

3
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ANALYSIS AND CONtCLU$IONS

COumi

{15} The allegation in this count Is that Respondent distributed a

biography or resume to the Ashtabula County Republican Party containing a

photograph of her in what appears to be a, judiciai robe (Exhibit 1). The

Respondent testified that she never provided a resume or picture to the

Ashtabula County Republican Party and had never been on their web site prior to

the fiiiing of this grievance. Charles Frye, Chairman of the Ashtabuia County

Republican Party, testified the photo shown In Exhibit 1 came from the 2010

efection, and was posted by the party in January or February of this year. He

said the wordage accompanying the photo came from Respondent within the

past couple of months. The Respondent later testified tWt she had, in fact,

provided the. text contained in Exhibit. 1, but not the photograph captioned

"]udge Colleen Mary OTooie". The panel finds the photograph does create the

false Impression that the Respondent Is a current judge, but the Complainant has

failed to prove by clear and convincing evidence that Respondent posted,

published, circulated or distributed the photograph, and the panel finding no

violation of Rule 4.3(A) or 4.3(F) of the Ohio Code of Judicial Conduct

recommends Count I be dismissed.

QQUINT 11
{16} The allegation in this count is that Exhibit 2 (Respondent's

campaign web site) contains statements posted by Respondent either knowing

4
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the information to be false or with reckless disregard of whether or not it was

false or, if true, that would be deceiving or misieading to a reasonable person.

The posting entitled, "About", begins with the statement, "Colleen OTooie was

elected to the Eleventh District Court of Appeals in 2004", followed by the

sentence, "During her term, she has decided over 1500 cases.and has authored

over 500 opinions". The panel finds the failure to state her term ended in 2010

gives the impression she Is stiU on the court. The second sentence is worded in

such a manner as to reinforce the Impression that she is still a sitting judge. On

line 9 of the page, she refers to herself as "Judge OToole", again giving the

impression that she Is currently serving as a judge. It is Respondent's contention

the last sentence,.the last iine on the page, "She is presently CEO of On Demand

Interpretation Services, LLC", Indicates her term has ended. The panel finds a

reasonable person would be deceived or mislead Into believing Respondent is

currently serving on the Eleventh District Court of Appeals. Respondent

acknowledges writing the page, 'and the panel flnds her conduct has violated

Rule 4.3(A) of the Code of 7udicial Conduct.

CtfUNT III

{117} The allegations in this count are that the badge wom by

Respondent which reads, "Colleen Mary OToole Judge 11l' District Court of

Appeals', is misleading to a reasonable person in that it gives the Impression the

Respondent is currently a judge on that court. The badge is depicted in Exhibit 3

and further idenfiified as Exhibit 17 is the badge Respondent wore to the hearing.
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The Respondent did not deny that It was the same badge depicted in Exhibit 3,

but testified she always wears It In conjunction with another name tag reading

"aToole far ]udge" with a disciaimer. Respondent testified the badge was made

for her by her secretary when she was sitting as a jud'ge, but was not designed

to communicate that she was a judge. She says the badge Is the description of

the positlon, and not a description of a title and wearing it in conjunction with

the other name tag indicates she is now running for judge. The panel flnds

Respondent's explanation somewhat confusing and not at all persuasive. The

panel finds the gold and black name badge depicted In Exhiblts 3 & 17 reading,

"Colleen Mary O'Toole Judge 11"' District Court of Appeals," would deceive or

mislead a reasonable person into believing Respondent is currently serving on

the court of appeals. The panel finds Respondent's conduct has violated Rule

4.3(A) of the Ohio Code of Judiclai Conduct.

{18} Respondent has attended five judicial - candidate seminars and

professes to desire to comply with the rules. The panel has serious concerns as

to how the Respondent views herself. When asked, "`Do you contend that It Is a

true statement to describe yourself as a judge right now," Respondent replied,

"Yes, I am a judge, not a sitdng judge. I believe I will always hold the titie if I

choose to." Hearing Tr. 54, I. 10-15. Referring to the web site that is the

subject of Count II, Respondent was asked, "Okay. When you put it up, did you

believe the First Amendment permitted you to call yourself a judge?" Her

response, "I believe it was accurate and not misleading when I put it up; and I
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mean if you read the case, yes, I think the First Amendment also supports the

position. I'm not waiving any of those First Amendment rights; but more

importantly, I don't think it was misleading and I don't think It was Inaccurate."

Id. at 117, I. 10-19. Respondent was asked, "So you believe that's appropriate

for you to describe yourself as a judge?". Respondent's reply, "In non-campaign

materiai absolutely. I'm not misleading anyone". Id at 142, I. 24 to 243, I. 3.

One panel inember asked Respondent, "Now, are you a judge?". The response,

"I am a judge, but I am not a sitting judge" Id. at 255,1. 19-21. When asked by

another panel member, "Where do you get the idea that you're a judge,"

Respondent answered, "Because I served for six years as a judge and so people

commonly call you by that name" Id. at 278, I. 3-7. A panel member stated,

"But you have testifled that you think you're a judge". To which the Respondent

answered, "I think I can use the title because of my former service". Id at 283,

I. 21-24.

RECOMMENDaTi4N

{19} BCGD Advisory Opinion 89-15 states "an advertlsement that is

unciear as to whether the candidate is currently a judge Is, In our opinion, a

misrepresentation of the candidate's Identity." Respondent acknowledges she

wrote the text of the web site addressed in Count II: It has her elected judge

but doesn't state her term has ended. It speaks in the present tense and refers

to the Respondent as "ludge OTooie." The badge worn by Respondent (Exhibits

3 & 17) identifies her as "Cotieen Mary O'Toole Judge 11th District Court of

7

Appx. 21



^. ^

Appeais" and gives the distinct impression that Respondent is presently serving

as a. judge . on the appellate court. The panel can only conclude that

Respondent's web site and badge are part of an effort to portray herself as an

incumbent judge.

{110} While the two Jud. Cond. R. 4.3(A) violations found by the panel

may not appear egregious standing alone, the Respondent's Insistence that she

is a judge in view of overwhetming evidence to the contrary is of great concern.

The panel recommends the Respondent be ordered to include the date her

service as judge ended and to remove any reference to herself as "Judge

OTooie" from the web site addressed In Count 11. The panel aiso recommends

that the Respondent be ordered to cease and desist from wearing the name

badge (Exhibits 3 & 17) that identifies her as a judge. The panel further

recommends that the Respondent be assessed a fine of $1,000.00 and to pay

the costs of these proceedings. The panel further. recommends the Respondent

pay Complainant $2,500.00 as and for attorney fees.

a4;X G•
Patrick L. Sink ^,^,.•,^M^^

^^^ ^l • ^ _
McKenzi K. Davi , sq /0*&-^/z-.:a..k

Judge Eyster, Chair ^
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United States Code Annotated Currentness
Constitution of the United States

gm Annotated
,,w Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition
of Grievances (Refs & Annos)

_+_+ Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage;
Petition of Grievances

Congress shall make no law respecting an establishment of religion, or prohibiting the free ex-
ercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.

<This amendment is further displayed in three separate documents according to subject
matter>

<see USCA. Const Amend. I, Religion>

<see USCA Const Amend. I, Speech>

<see USCA Const Amend. I, Assemblage>

Current through P.L. 112-197 approved 11-27-12

Westlaw. (C) 2012 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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Baldwin's Ohio Revised Code Annotated Currentness
Code of Judicial Conduct (2009)

Km Canon 4. A Judge or Judicial Candidate Shall Not Engage in Political or Campaign
Activity That is Inconsistent with the Independence, Integrity, or Impartiality of the Judi-
ciary.

♦♦ Rule 4.3 Campaign standards and communications

During the course of any campaign for nomination or election to judicial office, a judicial
candidate, by means of campaign materials, including sample ballots, advertisements on radio
or television or in a newspaper or periodical, electronic communications, a public speech,
press release, or otherwise, shall not knowingly or with reckless disregard do any of the fol-
lowing:

(A) Post, publish, broadcast, transmit, circulate, or distribute information concerning the judi-
cial candidate or an opponent, either knowing the information to be false or with a reckless
, disregard of whether or not it was false or, if true, that would be deceiving or misleading to a
reasonable person;

(B) Manifest bias or prejudice toward an opponent based on race, sex, religion, national ori-
gin, disability, age, sexual orientation, or socioeconomic status;

(C) Use the title of an office not currently held by a judicial candidate in a manner that im-
plies that the judicial candidate does currently hold that office;

(D) Use the term "judge" when the judicial candidate is not a judge unless that term appears
after or below the name of the judicial candidate and is accompanied by either or both of the
following:

(1) The words "elect" or "vote," in prominent lettering, before the judicial candidate's name;

(2) The word "for," in prominent lettering, between the name of the judicial candidate and the
term "judge;"

(E) Use the term "re-elect" in either of the following circumstances:

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. Appx. 24



Code of Jud. Conduct Rule 4.3 Page 2

(1) When the judicial candidate has never been elected at a general or special election to the
office for which he or she is a judicial candidate;

(2) When the judicial candidate is not the current occupant of the office for which he or she is
a judicial candidate;

(F) Misrepresent his or her identity, qualifications, present position, or other fact or the iden-
tity, qualifications, present position, or other fact of an opponent;

(G) Make a false statement concerning the formal schooling or training completed. or attemp-
ted by a judicial candidate; a degree, diploma, certificate, scholarship, grant, award, prize of
honor received, earned, or held by a judicial candidate; or the period of time during which a
judicial candidate attended any school, college, community technical school, or institution;

(H) Make a false statement concerning the professional, occupational, or vocational licenses
held by a judicial candidate, or concerning any position a judicial candidate held for which he
or she received a salary or wages;

(I) Make a false statement that a judicial candidate has been arrested, indicted, or convicted of
a crime;

(J) Make a statement that a judicial candidate has been arrested, indicted, or convicted of any
crime without disclosing the outcome of all pending or concluded legal proceedings resulting
from the arrest, indictment, or conviction;

(K) Make a false statement that ajudicial candidate has a record of treatment or confinement
for mental disorder;

(L) Make a false statement that a judicial candidate has been. subjected to military discipline
for criminal misconduct or dishonorably discharged from the armed services;

(M) Falsely identify the source of a statement, issue statements under the name of another per-
son without authorization, or falsely state the endorsement of or opposition to a judicial can-
didate by a person, organization, political paNty, or publication.

CREDIT(S)

(Adopted eff. 3-1-09)

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. Appx. 25



- Certificate of Service -

A true and accurate copy of the foregoing Merit Brief of Respondent Colleen M. O'Toole
was sent today, via Federal Express Next Morning Service to counsel for the Complainant, Mary L.
Cibella, 614 West Superior Avenue Suite 1300, Cleveland, Ohio 44113.

J.#IIC1rIaEL Mu14UY (00196^i)*
jmmurray@bgmdlaw.com ^J

RAYMOND V. VASVARI, JR. (0055538)
rvasvari@bgmdlaw.com

BERKMAN, GORDON, MuRRAY & DEVAN

55 Public Square, Suite 2200

Cleveland, Ohio 44113-1949
Telephone: 216-781-5245
Telecopier: 216-781-8207

Counsel for the Respondent

*Counsel of Record
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