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STATEMENT OF THE CASE

David Washington was convicted by a jury, in Lorain County Court of Common Pleas

case number 09CR078387, of Failure to Comply with the Order or Signal of a Police Officer,

Receiving Stolen Property, and Obstructing Official Business. During the same trial,

Washington was also convicted of two counts of Theft in Lorain County Court of Common Pleas

case number 09CR077820. Washington was originally sentenced on both cases on August 26,

2009. In Lorain County Court of Common Pleas case number 09CR078387, Washington was

originally sentenced to five years in the Lorain Correctional Institution (LCI) on the Failure to

Comply charge, sixteen months on the Receiving Stolen Property charge, and twelve months on

the Obstructing Official Business charge. In Lorain County Court of Common Pleas case

number 09CR077820 Washington was originally sentenced to sixteen months on the felony

Theft charge and one hundred eighty days in the Lorain County Jail on the misdemeanor Theft

charge. The trial court ordered that Washington's sentences in Lorain County Court of Common

Pleas case number 09CR078387 run consecutive to each other and consecutive to the sentence

imposed in Lorain County Court of Common Pleas case number 09CR077820. In Lorain

County Court of Common Pleas case number 09CR077820, the trial court ordered Washington's

sentences to run concurrent to each other, but consecutive to the sentences imposed in Lorain

County Court of Common Pleas case number 09CR078387.

Washington appealed his convictions and sentences in Ninth District Court of Appeals

case numbers 10CA009767 and 10CA009768. The Ninth District Court of Appeals affirmed

Washington's convictions but reversed his sentences as to the Theft and Receiving Stolen

Property charges as those offenses were allied offenses of similar import. State v. Washington,

9th Dist. No. 10CA009767 and 10CA009768, 2011-Ohio-1149, 2011 Ohio App. LEXIS 985, ¶



29. The appellate court also reversed Washington's sentences as to the Failure to Comply with

the Order or Signal of a Police Officer and Obstructing Official Business charges due to potential

allied offense issues. Id. The cases were remanded to the trial court for sentencing in

accordance with the remand order. Washington supra. In May of 2011, the trial court conducted

a hearing on whether the offenses of Failure to Comply with the Order or Signal of a Police

Officer and Obstructing Official Business were allied offenses of similar import. The trial court

determined that Failure to Comply with the Order or Signal of a Police Officer and Obstructing

Official Business were not allied offenses. The State elected to have Washington sentenced on

the Theft charges rather than the Receiving Stolen Property charge. The trial court then

resentenced Washington to sixteen months on the felony Theft charge, one hundred eighty days

on the misdemeanor Theft charge, five years on the Failure to Comply with the Order or Signal

of a Police Officer charge, twelve months on the Obstructing Official Business charge, and no

sentence on the Receiving Stolen Property charge, due to election by the State.

Washington again filed notice of appeal to the Ninth District Court of Appeals. The

appellate court held in a two to one decision that the offenses at issue were allied offenses.

Focusing on the theories proffered at the trial, the appellate court noted that the record at trial

reflected that the Failure to Comply count and Obstructing Official Business count were not "(1)

of dissimilar import; (2) committed separately; or (3) committed with a separate animus." State

v. Washington, 9t" Dist. No. 11 CA010015, 2012-Ohio-2117, 2012 Ohio App. LEXIS 1858, ¶ 17.

The appellate court ruled that the trial court erred when it held that the Failure to Comply and the

Obstructing Official Business convictions were not allied offenses of similar import and

remanded to the trial court for the State to elect which allied offense it would pursue.
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In June 2012, the State of Ohio filed a discretionary appeal with this Honorable Court.

On October 10, 2012, this Honorable Court accepted jurisdiction. The State of Ohio, Appellant,

hereby submits its merit brief for this Honorable Court's consideration.
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STATEMENT OF FACTS

On February 26, 2009, Judith Mayo-Silvey was at the Midway Mall in Elyria, Ohio, and

specifically shopped at the Macy's store that afternoon. (Tr. 156). As Ms. Mayo-Silvey was

placing her items in her black Ford Explorer SUV, she was suddenly attacked from the side, put

into a choke hold, and then pushed to the ground. (Tr. 157). While on the ground, the attacker

repeatedly stated to her, `give me your keys, give me your keys'. (Tr. 157). Ms. Mayo-Silvey

eventually gave the attacker her keys. (Tr. 159). The attacker then got in her car and drove

toward the Sears Automotive Center, northbound. (Tr. 160). While still on the ground, Ms.

Mayo-Silvey called 911 from her cell phone. (Tr. 160). Within minutes, the police arrived and

Ms. Mayo-Silvey provided the letters of her license plate, DGX. (Tr. 161).

Officer Novosielski of the Avon Police Department testified that while on duty on

February 26, 2009, he received the dispatch call regarding a carj acking at the Elyria Midway

Mall and to be on the lookout for a black Ford Explorer SUV reported traveling eastbound on I-

90. (Tr. 245). Officer Novosielski was at the BP gas station on State Route 611, close to the I-

90 overpass. (Tr. 245). Officer Novosielski observed the vehicle traveling in the high speed

lane and proceeded to follow it to confirm the license plate number given by dispatch. (Tr. 247,

248).

Officer Novosielski confirmed the plate number on the black Ford Explorer SUV as

belonging to Ms. Mayo-Silvey and observed two males in the vehicle. (Tr. 248, 249). When

Officer Novosielski attempted to initiate a traffic stop, the driver, later identified as Washington,

accelerated and fled from the officer. (Tr. 249). Washington weaved in and out of traffic and

exceeded speeds of over one hundred miles per hour. (Tr. 250). In addition to Officer

Nnvnsielski; three nther Avon nolice officers participated in the pursuit on 1-90. (Tr. 250).
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Officer Novosielski had dispatch notify the Westlake Police Department of the pursuit. (Tr.

250).

As the vehicle was quickly approaching the Cuyahoga County border, Officer

Krebs of the Westlake Police Department was staged in a turnaround shortly before the Crocker-

Bassett exit, getting ready to deploy stop sticks. (Tr. 251). Officer Krebs waited just a few

minutes when he observed the black Ford Explorer SUV heading eastbound on 1-90. (Tr. 236).

When Officer Krebs deployed the stop sticks, the Explorer's left two tires deflated. (Tr. 252).

The vehicle fish-tailed and nearly overturned. (Tr. 252). The back and side window of the SUV

shattered during the pursuit. (Tr. 236, 292, 330).

Officer Kehi of the Avon Police Deparhnent testified that after the stop sticks were

deployed, the vehicle eventually slowed down, (about a'/2 mile down the road), drove over an

eight inch berm, and turned around. (Tr. 331, 333). The vehicle then accelerated and went up

the exit ramp of Crocker Road. (Tr. 334). Officer Novosielski, whose cruiser previously

inadvertently ran over the deployed stop sticks, attempted to divert the black Ford Explorer SUV

from driving into oncoming traffic. (Tr. 252).

Officer Kehl testified that as the vehicle began to accelerate and head up the exit ramp, he

got out of his vehicle with his gun in hand, and the vehicle accelerated directly at him. (Tr. 334).

Sergeant Tackett of the Avon Police Department also observed the vehicle speed directly at

Officer Kehl. (Tr. 294). As the vehicle got within two feet of Officer Kehl, he jumped out of the

way to the left. (Tr. 337). As the vehicle passed him, Officer Kehl fired two rounds towards the

car. (Tr. 337, 338). Officer Kehl then went back towards his vehicle to re-join the pursuit. (Tr.

340).
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Washington continued to flee in the vehicle and drove towards Clemens Road. (Tr. 341).

As Washington attempted to turn right, he side-swiped another vehicle. (Tr. 296, 341).

Washington's vehicle eventually went off the right side of the road, jumped the curb, and came

to rest in some trees. (Tr. 296-297,.342). Two black males were observed exiting the vehicle.

(Tr. 297). Co-defendant Rivers was observed exiting the vehicle first, then Washington. (Tr.

298). Washington and co-defendant Rivers fled on foot into the wooded area. (Tr. 342, 365). A

foot pursuit then ensued with multiple officers involved. (Tr. 342). Washington was captured,

hiding in a manhole, which officers described as a drainage ditch or ravine. (Tr. 342, 365, 447).

Washington was identified by officers as the driver of the vehicle. (Tr. 252, 339). While

Washington and co-defendant Rivers were being transported to jail, Washington stated "I don't

know what the big deal is, it's going to get dropped down to an RSP, nobody saw me take that

car". (Tr. 344).

Washington admitted to failing to stop when the police came up behind him in Ms.

Mayo-Silvey's stolen vehicle and tried to pull him over. (Tr. 422). Washington also admitted

that he had heard shots fired during the pursuit. (Tr. 425). Washington admitted that as he was

driving down Clemens Rd., he felt he had enough distance from police that he could ditch the

vehicle and elude police on foot. (Tr. 447).
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LAW AND ARGUMENT

SOLE PROPOSITION OF LAW

1. THE JOHNSON ALLIED OFFENSE ANALYSIS IS ONLY TRIGGERED
SUBSEQUENT TO FINDINGS OF GUILT AS TO CRIMINAL OFFENSES
BY A JUDGE OR JURY, THUS THE TRIAL COURT MAY BASE ITS
ALLIED OFFENSE DECISION ON ANY GROUNDS SUPPORTED BY
THE EVIDENCE.

This case involves a question arising under the Double Jeopardy Clauses of the Ohio and

United States Constitutions, Ohio Constitution Article I, Section 10; Fifth Amendment to the

U.S. Constitution, and the statutory definition of what constitutes allied offenses of similar

import under Chapter 2941 of the Ohio Revised Code. R.C. 2941.25. Double jeopardy

principles are implicated in allied offense analysis under R.C. 2941.25, which prohibits multiple

punishments for the same conduct. The decision of the Ninth District Court of Appeals,

constraining trial courts to consideration of theories of guilt presented at trial contravenes R.C.

2941.25 and is a misapplication of that statute and this Court's decision in State v. Johnson, 128

Ohio St.3d 153, 2010-Ohio-6314, 942 N.E.2d 1061. Thus, this Court's decision will clarify the

proper constitutional application of R.C. 2941.25 to determining whether two offenses are allied

offenses and will clarify this Court's decision in Johnson.

In coming to its conclusion that the trial court could only focus on the record at trial and

the theories proffered by the prosecution at trial, the Ninth District Court of Appeals majority

opinion in Washington relied almost entirely upon the concurrence of then Justice, now Chief

Justice, O'Connor in Johnson, which was not controlling. See Washington, 9th Dist. No.

11CA010015, 2012-Ohio-2117, ¶ 16; see also Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314,

942 N.E.2d 1061, ¶ 59-71. Moreover, then Justice O'Connor's concurrence only refers to

arguments made in the appellate briefs, which does not indicate that the allied offense inauiry
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should be limited to theories raised at trial. The Ninth District Court of Appeals should instead

' have relied upon then Chief Justice Eric Brown's opinion and its concise and simple explanation

for applying the test for determining allied offenses of similar import. See Johnson at ¶ 46-51.

The trial court should be able to consider the conduct of the defendant independent of any theory

of the prosecution, the defense, or any agreement between the parties. In fact, the issue of

merger of allied offenses does not ripen until the sentencing phase of the prosecution, State v.

Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, ¶ 26. Therefore, the appellate

court's restriction of their allied offense analysis to only the theories proffered by the prosecution

at trial was error and a misapplication of R.C. 2941.25 and Johnson.

This Court's goal in Johnson was to determine the intent of the legislature in enacting

R.C. 2941.25, Johnson at ¶ 46, which first requires an analysis of the statute itself. R.C. 2941.25

does not state that the decision to merge two offenses as allied offenses depends upon the

theories presented by the prosecution at trial. R.C. 2941.25 states:

(A) Where the same conduct by defendant can be construed to constitute two or
more allied offenses of similar import, the indictment or information may contain
counts for all such offenses, but the defendant may be convicted of only one.
(B) Where the defendant's conduct constitutes two or more offenses of dissimilar
import, or where his conduct results in two or more offenses of the same or
similar kind committed separately or with a separate animus as to each, the
indictment or information may contain counts for all such offenses, and the
defendant may be convicted of all of them.

R.C. 2941.25 (emphasis added). The statute clearly mandates that allied offenses must be merged

at sentencing and offenses of dissimilar import or committed separately or with a separate

animus should not be merged at sentencing. This Court stated that the purpose of R.C. 2941.25

"is to prevent shotgun convictions, that is, multiple findings of guilt and corresponding

punishments heaped on a defendant for closely related offenses arising from the same

occurrence." Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314, 942 N.E.2d 1061, at ¶ 43. R.C.
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2941.25 is a sentencing consideration and the statute makes no mention whatsoever that the trial

court can only consider theories presented by the prosecution during trial, and in fact suggests

the opposite. The wording "can be construed" within the statute suggests that any offenses that

are capable of being considered allied offenses of similar import through any theory should be

considered as such. To require that a court be restricted in its analysis to the theories proffered by

the prosecution at trial would create an artificial impediment to the plain text meaning of the

statute where none was created or intended by the legislature.

The test provided by this Court in Johnson merely requires the trial court to consider the

conduct of the defendant when determining whether two offenses are allied offenses, and does

not prohibit a sentencing court from considering additional arguments offered by the

prosecution. The Johnson test provides that the trial court must first decide if it is possible to

commit both offenses with the same conduct, Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314,

942 N.E.2d 1061, ¶ 48, and then determine if the offenses were in fact committed by the same

conduct. Id. at ¶ 49. However, "if the court determines that the commission of one offense will

never result in the commission of the other, or if the offenses are committed separately, or if the

defendant has a separate animus for each offense, then, according to R.C. 2941.25(B), the

offenses will not merge." Id. at ¶ 51. The opinion in Johnson makes no mention of the need to

restrict the trial court's analysis to theories proffered during trial and clearly intends for the

inquiry conducted by the trial court to occur independently from theories or argument of either

party at trial. Moreover, then Justice O'Connor's opinion, which is misconstrued by the Ninth

District Court of Appeals, does not suggest that allied offense analysis must be limited to

theories offered at trial. Rather, the then Justice indicated that this Court was constrained by the

legal theories advanced in the briefs. The then Justice's comment about restrictions on legal---
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theories was clearly directed at the process of appellate review, and not the initial allied offense

analysis conducted by the trial court.

The issue of merger of allied offenses does not ripen until the sentencing phase of the

criminal proceeding, so any theory presented by the prosecution during trial would not be

relevant to that inquiry. In fact, the theory relied upon by the appellate court in determining that

the offenses were allied offenses, that the car chase and the foot chase were one continuous

course of conduct, Washington, 9th Dist. No. 11 CA01001 J, 2012-Ohio-2117, at ¶ 17, originated

in a question of the proper venue for trial. This Court has previously held that allied offenses are

to merge at sentencing. See Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, 922 N.E.2d 923, ¶

26. See also Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, ¶ 43; State v.

McGuire, 80 Ohio St.3d 390, 399, 686 N.E.2d 1112. Therefore, the issue of merging allied

offenses is not at issue until the sentencing phase of the proceeding, and to restrict the court's

ability to independently analyze the defendant's conduct by requiring a trial judge to follow a

theory set forth during trial would place an unreasonable burden upon the prosecution and would

thwart the trial court's ability to conduct an independent inquiry. This is especially true in the

present case because the theory which the appellate court constrained the trial court to consider

was an argument regarding venue. Clearly, any issue regarding sentencing would not be ripe

prior to trial at a venue hearing.

Because the hearing for merger of allied offenses occurs during the sentencing hearing, it

is subject to Ohio Revised Code 2929.19 concerning sentencing hearings. The statute provides:

"[a]t the hearing ... the prosecuting attorney...may present information relevant to the imposition

of sentence in the case." R.C. 2929.19(A). The statute goes on further to state that "[a]t the

sentencing hearing, the court, before imposing sentence, shall consider the record, any
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information presented at the hearing by any person pursuant to division (A) of this section." R.C.

2929.19(B)(1). This statute clearly mandates that during the sentencing hearing the prosecuting

attorney is free to present any information relevant to the imposition of the sentence, such as

whether two sentences will merge, and that the trial court is obligated to consider that

information before imposing sentence. R.C. 2929.19 does not contain any limitation that the

prosecution can only discuss issues and evidence that had been brought up in the trial. A

prosecutor may offer additional information that was not admitted as evidence during trial. State

v. Miranda, 10th Dist. No. 11AP-788, 2012-Ohio-3971, 2012 Ohio App. LEXIS 3501, ¶ 16. In

Miranda, the prosecutor, informed the trial court at the sentencing hearing that the defendant's

criminal enterprise involved a Mexican drug cartel despite the fact that this information was not

presented as evidence during the trial. Id. The Tenth District Court of Appeals found no error in

the presentation of this information at the sentencing hearing because pursuant to R.C.

2929.19(A) the trial court was required to consider relevant information presented by the

prosecutor.

R,C. 2929.19 permits that State to present information to the trial court that is relevant to

sentencing. Clearly, the statute permits the State to present information to the trial court

regarding allied offenses. To restrict the court to the theories presented at trial, to the exclusion

of any arguments made by the State at the sentencing hearing would clearly violate the directive

of R.C. 2929.19.

Surely if evidence not presented at trial to support the conviction is permissible at the

sentencing hearing, then arguments regarding theories different from those presented at trial are

also relevant and permissible during the allied offense portion of the sentencing hearing. This is

certainly true as the State rnay learn after the trial that the jur,v had its own theory, different than
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the theory advanced by the prosecution that resulted in the verdicts. As the trial court is not

constrained by the evidence and may also consider additional relevant information at sentencing,

the trial court may consider alternate theories not advanced at trial in making its allied offense

determination.

Furthermore, if the Johnson inquiry must be constrained by the legal theories presented

by the prosecution at trial, then logically it must also be constrained by the theories advanced by

the defense at trial. In the venue challenge prior to the original trial, the defendant's position was

that the acts were not part of a continuous course of conduct. The defendant argued that the car

chase, which began in Lorain County, should have been prosecuted in Lorain County, while the

foot chase, which occurred in Cuyahoga County, should have been prosecuted in Cuyahoga

County. Therefore, the defense's theory was that these two offenses were separate acts.

However, the Johnson inquiry used by the Ninth District Court of Appeals was not constrained

by the theory presented by the defense at trial, so neither should it be constrained by the legal

theory presented by the prosecution at trial. With convictions already obtained, there is no legal

justification to place a far more rigorous burden on the prosecution during the sentencing hearing

under R.C. 2929.19. And because opposing parties might present legal theories that are

contradictory, the need for the trial court to conduct the Johnson analysis independent of any

theory presented by the prosecution, or any party, at trial is clear.

The potential for inconsistent results in allied offense analysis regarding whether a trial

court is constrained by theories presented at trial, is demonstrated by the opinions of the majority

and the dissent in State v. Helms, 7th Dist. No. 08 MA 199, 2012-Ohio-1147, 2012 Ohio App.

LEXIS 1010. Judge Waite, writing for the majority in Helms, specifically rejected the dissent's

view that the nrosecution should be constrained to the leaal theories presented at trial, and noted
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that opening and closing statements, much like the venue argument in the case at bar, are not

evidence. Id: at ¶¶ 32, 62. The majority further noted that juries may render verdicts based on

the evidence, regardless of the theory proffered by the prosecutor. Id. at ¶ 32. Under the

majority view in Helms, it is clear that at least one other court has adopted the opinion that allied

offense analysis is not constrained by the arguments of the prosecutor at trial. Id. Just as juries

are permitted to decide guilt or innocence based on the evidence and irrespective of the

arguments of counsel, trial courts should not be constrained to the theories of the prosecutor

when considering evidence of the defendant's conduct.

While the Seventh District Court of Appeals in Helms specifically rejected the notion that

the trial court is constrained to consider the theories advanced by the State during trial, other

appellate courts have touched upon the issue indirectly. In State v. Standifer, 12th Dist. No.

CA2011-07-071, 2012-Ohio-3132, 2012 Ohio App. LEXIS 2758, ¶69-70, the court rejected the

defendant's judicial estoppel argument that the prosecutor had argued an inconsistent theory at

trial because it found that the theories at trial and at the allied offense hearing were not

inconsistent. In the following cases the appellate courts relied upon the prosecutor's closing

arguments in reviewing the trial court's allied offense determination: State v. Rose, 12th Dist.

No. CA2011-11-214, 2012-Ohio-5607, 2012 Ohio App. LEXIS 4846, ¶ 95; State v.

Stefanopoulos, 12t" Dist. No. CA2011-10-187, 2012-Ohio-4220, 2012 Ohio App. LEXIS 3709;

State v. CarneY, 8th Dist. No. 96766, 2012-Ohio-1190, 2012 Ohio App. LEXIS 1046, ¶ 44; State

v. Sutphin, 8th Dist. No. 96015, 2011-Ohio-5157, 2011 Ohio App. LEXIS 4253, ¶ 60; State v.

Roy, 12th Dist. No. CA2009-11-290, 2011-Ohio-1992, 2011 Ohio App. LEXIS 1699, ¶ 15; and

State v. McCullough, 12th Dist. No. CA2010-04-008, 2011-Ohio-992, 2011 Ohio App. LEXIS

972; ¶ 23=
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In State v. Gilbert, 7th Dist. No. 08 MA 206, 2012-Ohio-1165, 2012 Ohio App. LEXIS

1011, ¶ 36, the Seventh District Court of Appeals addressed the information to be considered by

the trial court in an allied offense determination. The Gilbert court noted that:

Whether or not the prosecutor's theory of the case as articulated in its opening and
closing remarks corresponds to the actual evidence presented is not under review when
examining the record for allied offenses. Obviously, opening and closing statements are
not evidence. "It is well settled that statements made by counsel in opening statements
and closing arguments are not evidence." State v. Frazier, 73 Ohio St.3d 323, 338, 1995
Ohio 235, 652 N.E.2d 1000 (1995). In reviewing a sentence for allied offenses, we
normally look at the entire record and review the entire set of facts and circumstances as
presented to the trier of fact. We do not exclude particular properly admitted facts from
our consideration simply because we believe the jury was paying more attention to the
prosecutor's opening and closing remarks rather than the actual presentation of the
evidence. The jury is free to match the facts presented at trial to the elements of the crime
as stated in the indictment.

The court in Gilbert found that the proper procedure in an allied offense determination is to

review the entire record. Id.

Fundamentally, Johnson allied offense analysis concerns the defendant's conduct, not the

theories proffered by the prosecution at trial. Therefore, the State of Ohio respectfully requests

that this Honorable Court hold that the Johnson allied offense analysis is only triggered

subsequent to findings of guilt as to criminal offenses by a judge or jury, and thus, the trial court

may base its allied offense decision on any grounds supported by the evidence. By so holding,

this Court will resolve the issue of whether the inquiry conducted by the trial court into the

defendant's conduct to determine if two offenses are allied offenses should be restricted by the

theories presented by the prosecution at trial or can be conducted independent of the

prosecution's theories within the discretion of the trial court and based upon the evidence.

Therefore the State of Ohio strongly urges this Court to reverse the decision of the Ninth District

Court of Appeals and affirm the decision of the trial court.
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CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Honorable Court

reverse the decision of the Ninth District Court of Appeals and affirm the decision of the trial

court.

Respectfully Subrimitted,

By:

PROOF OF SERVICE

DENNIS P. WILL, #0038129
Prosecuting Attorney
Lorain County, Ohio

MARY R. SLANCZKA, #0066350
Assisting Prosecuting Attorney
225 Court Street, 3rd Floor
Elyria, Ohio 44035
(440) 329-5393

A copy of the foregoing Memorandum in Support of Jurisdiction was sent by regular U.S.

Mail to David T. Washington, pro se, Inmate No. A572668, Grafton Correctional Institution,

2500 South Avon Belden Rd., Grafton, Ohio 44044, and to Paul A. Griffin, #0073561, Appellate

Counsel for David T. Washington, 520 Broadway Avenue, 3`d Floor, Lorain, Ohio 44052, this

13th day of December, 2012.

44, -'^ 4"""&
MARY . SLANC KA
Assis t Prosecuting Attorney
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CONSTITUTION OF THE STATE OF OHIO
ARTICLE I. BILL OF RIGHTS

Oh. Const. Art. I, § 10 (2012)

§ 10. Trial of accused persons and their rights; depositions by state and comment on failure of accused to testify in
criminal cases

Except in cases of impeachment, cases arising in the army and navy, or in the militia when in actual service in time of
war or public danger, and cases involving offenses for which the penalty provided is less than imprisonment in the peni-
tentiary, no person shall be held to answer for a capital, or otherwise infamous, crime, unless on presentment or indict-
ment of a grand jury; and the number of persons necessary to constitute such grand jury and the number thereof neces-
sary to concur in finding such indictment shall be determined by law. In any trial, in any court, the party accused shall
be allowed to appear and defend in person and with counsel; to demand the nature and cause of the accusation against
him, and to have a copy thereof; to meet the witnesses face to face, and to have compulsory process to procure the at-
tendance of witnesses in his behalf, and a speedy public trial by an impartial jury of the county in which the offense is
alleged to have been committed; but provision may be made by law for the taking of the deposition by the accused or by
the state, to be used for or against the accused, of any witness whose attendance can not be had at the trial, always se-
curing to the accused means and the opportunity to be present in person and with counsel at the taking of such deposi-
tion, and to examine the witness face to face as fully and in the same manner as if in court. No person shall be com-
pelled, in any criminal case, to be a witness against himself; but his failure to testify may be considered by the court and
jury and may be made the subject of comment by counsel. No person shall be twice put in jeopardy for the same of-
fense.

HISTORY:

(As amended September 3, 1912.)
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USCS Const. Amend. 5

CONSTITUTION OF THE UNITED STATES OF AMERICA
AMENDMENT 5

USCS Const. Amend. 5

Criminal actions--Provisions concerning--Due process of law and just compensation clauses.

Page I

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall
be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for public use, without just compensation.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2929. PENALTIES AND SENTENCING

PENALTIES FOR FELONY

ORC Ann. 2929.19 (2011)

§ 2929.19. Sentencing hearing

(A) The court shall hold a sentencing hearing before imposing a sentence under this chapter upon an offender who
was convicted of or pleaded guilty to a felony and before resentencing an offender who was convicted of or pleaded
guilty to a felony and whose case was remanded pursuant to section 2953.07 or 2953.08 of the Revised Code. At the
hearing, the offender, the prosecuting attorney, the victim or the victim's representative in accordance with section
2930.14 of the Revised Code, and, with the approval of the court, any other person may present information relevant to
the imposition of sentence in the case. The court shall inforni the offender of the verdict of the jury or finding of the
court and ask the offender whether the offender has anything to say as to why sentence should not be imposed upon the

offender.

(B) (1) At the sentencing hearing, the court, before imposing sentence, shall consider the record, any information
presented at the hearing by any person pursuant to division (A) of this section, and, if one was prepared, the presentence
investigation report made pursuant to section 2951.03 of the Revised Code or Criminal Rule 32.2, and any victim im-
pact statement made pursuant to section 2947.051 [2947.05.1 ] of the Revised Code.

(2) The court shall impose a sentence and shall make a finding that gives its reasons for selecting the sentence

imposed in any of the following circumstances:

(a) Unless the offense is a violent.sex offense or designated homicide, assault, or kidnapping offense for which
the court is required to impose sentence pursuant to division (G) of section 2929.14 of the Revised Code, if it imposes a
prison term for a felony of the fourth or fifth degree or for a felony drug offense that is a violation of a provision of
Chapter 2925. of the Revised Code and that is specified as being subject to division (B) of section 2929.13 of the Re-
vised Code for purposes of sentencing, its reasons for imposing the prison term, based upon the overriding purposes and
principles of felony sentencing set forth in section 2929.11 of the Revised Code, and any factors listed in divisions
(B)(1)(a) to (i) of section 2929.13 of the Revised Code that it found to apply relative to the offender.

(b) If it does not impose a prison term for a felony of the first or second degree or for a felony drug offense that
is a violation of a provision of Chapter 2925. of the Revised Code and for which a presumption in favor of a prison term
is specified as being applicable, its reasons for not imposing the prison term and for overriding the presumption, based
upon the overriding purposes and principles of felony sentencing set forth in section 2929.11 of the Revised Code, and
the basis of the findings it made under divisions (D)(1) and (2) of section 2929.13 of the Revised Code.

(c) If it imposes consecutive sentences under section 2929.14 of the Revised Code, its reasons for imposing the

consecutive sentences;

(d) If the sentence is for one offense and it imposes a prison term for the offense that is the maximum prison
term allowed for that offense by division (A) of section 2929.14 of the Revised Code or section 2929.142 [2929.14.2] of
the Revised Code, its reasons for imposing the maximum prison term;

(e) If the sentence is for two or more offenses arising out of a single incident and it imposes a prison term for
those offenses that is the maximum prison term allowed for the offense of the highest degree by division (A) of section
2929.14 of the Revised Code or section 2929.142 [2929.14.2] of the Revised Code, its reasons for imposing the maxi-

mum prison term.

(3) Subject to division (B)(4) of this section, if the sentencing court determines at the sentencing hearing that a
prison term is necessary or required, the court shall do all of the following:

(a) Impose a stated prison term and, if the court imposes a mandatory prison term, norify the offender that the

prison term is a mandatory prison term;
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(b) In addition to any other information, include in the sentencing entry the name and section reference to the
offense or offenses, the sentence or sentences imposed and whether the sentence or sentences contain mandatory prison
terms, if sentences are imposed for multiple counts whether the sentences are to be served concurrently or consecu-
tively, and the name and section reference of any specification or specifications for which sentence is imposed and the

sentence or sentences imposed for the specification or specifications;

(c) Notify the offender that the offender will be supervised under-section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being sentenced for a felony of the first degree or second degree, for a felony
sex offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the of-
fender caused or threatened to cause physical harm to a person. If a court imposes a sentence including a prison term of
a type described in division (B)(3)(c) of this section on or after July 11, 2006, the failure of a court to notify the offender
pursuant to division (B)(3)(c) of this section that the offender will be supervised under section 2967.28 of the Revised
Code after the offender leaves prison or to include in the judgment of conviction entered on the journal a statement to
that effect does not negate, limit, or otherwise affect the mandatory period of supervision that is required for the of-
fender under division (B) of section 2967.28 of the Revised Code. Section 2929.191 [2929.19.1] of the Revised Code
applies if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type described in division
(B)(3)(c) of this section and failed to notify the offender pursuant to division (B)(3)(c) of this section regarding post-
release control or to include in the judgment of conviction entered on the journal or in the sentence a statement regard-

ing post-release control.

(d) Notify the offender that the offender may be supervised under section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being sentenced for a felony of the third, fourth, or fifth degree that is not sub-
ject to division (B)(3)(c) of this section. Section 2929.191 [2929.19.1] of the Revised Code applies if, prior to July 11,
2006, a court imposed a sentence including a prison term of a type described in division (B)(3)(d) of this section and
failed to notify the offender pursuant to division (B)(3)(d) of this section regarding post-release control or to include in
the judgment of conviction entered on the journal or in the sentence a statement regarding post-release control.

(e) Notify the offender that, if a period of supervision is imposed following the offender's release from prison,
as described in division (B)(3)(c) or (d) of this section, and if the offender violates that supervision or a condition of
post-release control imposed under division (B) of section 2967.131 [2967.13.1] of the Revised Code, the parole board
may impose a prison term, as part of the sentence, of up to one-half of the stated prison term originally imposed upon
the offender. If a court imposes a sentence including a prison term on or after July 11, 2006; the faihzre of a court to
notify the offender pursuant to division (B)(3)(e) of this section that the parole board may impose a prison term as de-
scribed in division (B)(3)(e) of this section for a violation of that supervision or a condition of post-release control im-
posed under division (B) of section 2967.131 [2967.13.1] of the Revised Code or to include in the judgment of convic-
tion entered on the journal a statement to that effect does not negate, limit, or otherwise affect the authority of the parole
board to so impose a prison term for a violation of that nature if, pursuant to division (D)(1) of section 2967.28 of the
Revised Code, the parole board notifies the offender prior to the offender's release of the board's authority to so impose
a prison term. Section 2929.191 [2929.19.1] of the Revised Code applies if, prior to July 11, 2006, a court imposed a
sentence including a prison term and failed to notify the offender pursuant to division (B)(3)(e) of this section regarding
the possibility of the parole board imposing a prison term for a violation of supervision or a condition of post-release

control.

(f) Require that the offender not ingest or be injected with a drug of abuse and submit to random drug testing as
provided in section 341.26, 753.33, or 5120.63 of the Revised Code, whichever is applicable to the offender who is
serving a prison term, and require that the results of the drug test administered under any of those sections indicate that

the offender did not ingest or was not injected with a drug of abuse.

(4) (a) The court shall include in the offender's sentence a statement that the offender is a tier III sex of-
fender/child-victim offender, and the court shall comply with the requirements of section 2950.03 of the Revised Code

if any of the following apply:

(i) The offender is being sentenced for a violent sex offense or designated homicide, assault, or kidnapping of-
fense that the offender committed on or after January 1, 1997, and the offender is adjudicated a sexually violent predator
;,, ralatinn tn that nffenCe-

uy +vy4YVi (ii) The offender is being sentenced for a sexually oriented offense that the offender committed on or after
January 1, 1997, and the offender is a tier III sex offender/child-victim offender relative to that offense.
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(iii) The offender is being sentenced on or after July 31, 2003, for a child-victim oriented offense, and the of-

fender is a tier III sex offender/child-victim offender relative to that offense.

(iv) The offender is being sentenced under section 2971.03 of the Revised Code for a violation of division
(A)(1)(b) of section 2907.02 of the Revised Code conunitted on or after January 2, 2007.

(v) The offender is sentenced to a term of life without parole under division (B) of section 2907.02 of the Re-

vised Code.

(vi) The offender is being sentenced for attempted rape committed on or after January 2, 2007, and a specifi-
cation of the type described in section 2941.1418 [2941.14.18], 2941.1419 [2941.14.19], or 2941.1420 [2941.14.20] of

the Revised Code.

(vii,) The offender is being sentenced under division (B)(3)(a), (b), (c), or (d) of section 2971.03 of the Re-
vised Code for an offense described in those divisions committed on or after January 1, 2008.

(b) Additionally, if any criterion set forth in divisions (B)(4)(a)(i) to (vii) of this section is satisfied, in the cir-
cumstances described in division (G) of section 2929.14 of the Revised Code, the court shall impose sentence on the
offender as described in that division.

(5) If the sentencing court determines at the sentencing hearing that a community control sanction should be im-
posed and the court is not prohibited from imposing a community control sanction, the court shall impose a community
control sanction. The court shall notify the offender that, if the conditions of the sanction are violated, if the offender
commits a violation of any law, or if the offender leaves this state without the permission of the court or the offender's
probation officer, the court may impose a longer time under the same sanction, may impose a more restrictive sanction,
or may impose a prison term on the offender and shall indicate the specific prison term that may be imposed as a sanc-
tion for the violation, as selected by the court from the range of prison terms for the offense pursuant to section 2929.14

of the Revised Code.

(6) Before imposing a financial sanction under section 2929.18 of the Revised Code or a fine under section
2929.32 of the Revised Code, the court shall consider the offender's present and future ability to pay the amount of the

sanction or fine.

(7) If the sentencing court sentences the offender to a sanction of confinement pursuant to section 2929.14 or
2929.16 of the Revised Code that is to be served in a local detention facility, as defmed in section 2929.36 of the Re-
vised Code, and if the local detention facility is covered by a policy adopted pursuant to section 307.93, 341.14, 341.19,
341.21, 341.23, 753.02, 753.04, 753.16, 2301.56, or 2947.19 of the Revised Code and section 2929.37 of the Revised

Code, both of the following apply:

(a) The court shall specify both of the following as part of the sentence:

(i) If the offender is presented with an itemized bill pursuant to section 2929.37 of the Revised Code for pay-
ment of the costs of confinement, the offender is required to pay the bill in accordance with that section.

(ii) If the offender does not dispute the bill described in division (B)(7)(a)(i) of this section and does not pay
the bill by the times specified in section 2929.37 of the Revised Code, the clerk of the court may issue a certificate of
judgment against the offender as described in that section.

(b) The sentence automatically includes any certificate of judgment issued as described in division (B)(7)(a)(ii)
of this section.

(8) The failure of the court to notify the offender that a prison term is a mandatory prison term pursuant to divi-
sion (B)(3)(a) of this section or to include in the sentencing entry any information required by division (B)(3)(b) of this
section does not affect the validity of the imposed sentence or sentences. If the sentencing court notifies the offender at
the sentencing hearing that a prison term is mandatory but the sentencing entry does not specify that the prison term is
mandatory, the court may complete a corrected journal entry and send copies of the corrected entry to the offender and
the department of rehabilitation and correction, or, at the request of the state, the court shall complete a corrected jour-
nal entry and send copies of the corrected entry to the offender and department of rehabilitation and correction.

(C) (1) If the offender is being sentenced for a fourth degree felony OVI offense under division (G)(1) of section
2929.13 of the Revised Code, the court shall impose the mandatory term of local incarceration in accordance with that
division, shall impose a mandatory fine in accordance with division (B)(3) of section 2929.18 of the Revised Code, and,
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in addition, may impose additional sanctions as specified in sections 2929.15, 2929.16, 2929.17, and 2929.18 of the
Revised Code. The court shall not impose a prison term on the offender except that the court may impose a-prison term
upon the offender as provided in division (A)(1) of section 2929.13 of the Revised Code.

(2) If the offender is being sentenced for a third or fourth degree felony OVI offense under division (G)(2) of sec-
tion 2929.13 of the Revised Code, the court shall impose the mandatory prison term in accordance with that division,
shall impose a mandatory fine in accordance with division (B)(3) of section 2929.18 of the Revised Code, and, in addi-
tion, may impose an additional prison term as specified in section 2929.14 of the Revised Code. In addition to the man-
datory prison term or mandatory prison term and additional prison term the court imposes, the court also may impose a
community control sanction on the offender, but the offender shall serve all of the prison terms so imposed prior to serv-

ing the community control sanction.

(D) The sentencing court, pursuant to division (K) of section 2929.14 of the Revised Code, may recommend
placement of the offender in a program of shock incarceration under section 5120.031 [5120.03.1] of the Revised Code
or an intensive program prison under section 5120.032 [5120.03.2] of the Revised Code, disapprove placement of the
offender in a program or prison of that nature, or make no recommendation. If the court recommends or disapproves
placement, it shall make a fmding that gives its reasons for its recommendation or disapproval.

HISTORY:

146 v S 2 (Eff 7-1-96); 146 vS 269 (Eff 7-1-96); 146 v S 166 (Eff 10-17-96); 146 v H 180 (Eff 1-1-97); 148 v S
107 (Eff 3-23-2000); 148 v S 22 (Eff 5-17-2000); 148 v H 349 (Eff 9-22-2000); 149 v H 485 (Eff 6-13-2002); 149 v H
327 (Eff 7-8-2002); 149 v H 170. Eff 9-6-2002; 149 v H 490, § 1, eff. 1-1-04; 149 v S 123, § 1, eff. 1-1-04; 150 v S 5, §
1, Eff 7-31-03; 150 v S 5, § 3, eff. 1-1-04; 150 v H 163, § 1, eff. 9-23-04; 150 v H 473, § 1, eff. 4-29-05; 151 v H 137, §
1, eff. 7-11-06; 151 v S 260, § 1, eff. 1-2-07; 151 v H 461, § 1, eff. 4-4-07; 152 v S 10, § 1, eff. 1-1-08; 152 v H 130, §
l, eff. 4-7-09.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2941. INDICTMENT

FORM AND SUFFICIENCY

ORC Ann. 2941.25 (2012)

§ 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to constitute two or more allied offenses of similar im-
port, the indictment or information may contain counts for all such offenses, but the defendant may be convicted of only

one.

(B) Where the defendant's conduct constitutes two or more offenses of dissimilar import, or where his conduct re-
sults in two or more offenses of the same or similar kind committed separately or with a separate animus as to each, the
indictment or information may contain counts for all such offenses, and the defendant may be convicted of all of them.

HISTORY:

134 v H 511. Eff 1- 1 -74.
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LORAIN COUNTY COURT OF COMMON PLEAS
P ?: 00 LORAIN COUNTY, OHIO

. ;;

Date

RON NABAKOWSKI, Clerk
JOURNAL ENTRY .

James L Miraidi, Judg

05/12/11 Case No. 09CR078387

STATE OF OHIO LORAIN COUNTY PROSECUTOR
Plaintiff Plaintiffs Attomey O_.

VS

DAVID T 1(UASHINGTON ZACHARY SIMONOFF
Defendant Defendart's Attorney (440)282-9109

DEFENDANT IN COURT WITH COUNSEL FOR RE-SENTENCING: DEFENDANT

SENTENCED SEE SENTENCING JUDGMENT ENTRY.

Dated:

^` ^ ..

^.^•

JUDGE JAIvIES L. IVIIR.ALDI
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• '^ ^..iii i..^^)^. : LORAIN!_COUNTY COURT OF COMMON PLEAS
0 0 LORAIN COUNTY, OHIO

JI

.,

. .. . ."1 . . i , . i.' . , . . r ,

Date

RON NABAKOWSKI, Clerk
JOURNAL ENTRY

James L Miraldi, Judge^

05/12/11 Case No. 09CR078387 ;

STATE OF OHIO LORAIN COUNTY PROSECUTOR
Plaintiff PlaintiffsAttorney O_

vs

DAVID )'WASHINGTON ZACHARY SIMONOFF
Defendant Defendant's Attomey t440)282-9109

JUDGMENT ENTRY OF CONVICTION AND SENTENCE

Defendant appeared in Court for re-sentencing after having plead not guilty and
having been found guilty by the jury of the following charge(s):

1. not guilty;
2. Failure to Comply, a violation of O.R.C.2921.331(B) a 3rd degree felony.

3. not guilty;
4. Receiving Stolen Property, a violaiion of O.R.C. 2913.51(A) a e degree

felony;
5. Obstructing Official Business, a violation of O.R.C. 2921.31(A) a 5th
degree felony.

i'he Court fmds that Count 4 is an allied offense to the offense of theft contained in
Count 2 of Case No. 09CR077820. The State of Ohio has elected to proceed on Count

Two in 09CR077820. Therefore, no sentence is imposed on Count 4 in this case.

A pre-sentence report and investigation were ordered and completed. A copy was made
available to the defense.

Defendant was present with counsel in open court for sentencing on May 12, 2011. A
stenographer was present. Defendant's counsel and defendant were afforded an
opportunity to speak and present any information in mitigation of punishment, pursuant

to Criminai Rule 32(A)(i).
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The Colift f,.nds that a prison sanction is appropriate in order to comply with the
principles and purposes of sentencing. The Court finds that under Ohio Rev. Code
§2929.12,, the factors indicating that recidivism is more likely outweigh those factors
indicating that recidivism is less likely and the factors increasing seriousness outweigh
those decreasing seriousness.

Upon consideration of all matters set forth by law, it is the judgment of law and sentence
of the Court that defendant be sentenced as follcws:.

Count 2: 5 years at LCI

Count 4: no sentence

co:ar;: 5: 12 months at LCI

All counts are consecutive and consecutive to the ^;entences imposed in 09CR077820

Pay fine of $5000 on Count 1

Drivers' license suspension of 12 months.

No contact with the victim or her family.

Defendant is subject to UP TO 3 YEARS OPTIONAL POST-RELEASE CONTROL.
THE PAROLE BOARD MAY IMPOSE A PRISON TERM OF U'P TO ONE-HALF OF
TPIE Pl'.ISO?-T TERM ORIGINALLY IMPOSED IF DEFENDANT VIOLATES
SUPERVISION OR A CONDITION OF POST-RELEASE CONTROL.

Defendant is therefore ordered conveyed to the custody of the Ohio Department of
:tZehabilitation and Correction. Credit for all days as determined by the Adult Parole
Authority is granted along with future custody days while the Defendant awaits
transportation to the appropriate state institution. The Defendant is ordered to pay all
costs of prosec-Lition, Court appointed attorney fees-the Court finds that defendant has
or reasonably may be expected to have the financial capability of paying for
appointed counsel and any fees permitted pursuant to R.C. 2929.18(A).

Upon a determination by the Ohio Department of Rehabilitation and Corrections that this
Defendant is statutorily eligible for placement in Intensive Program Prison (IPP), the

Court:
h APPROVES such placement in IPP.

DrSA-PP ROVES such placeinent in IPP.

Ail coutrauaud andUlor dr ugs are hereby ordered 'L''oy ed hy f^? laW P71'FATf`.AmPnt

agency.
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Seized money or property in the custody of a law enforcement agency is ordered forfeited
pursuant to the defendant's plea agreement. Said money or property inay be used or sold
by the law enforcement agency. Said money or proceeds of sale shall be distributed

according to law.

All property not forfeited is hereby ordered retiarned to the victim(s)/owner(s) or, if said
victim(s)/owner(s) cannot be located, sold at public auction with proceeds distributed

according to law.

Dated:
JUDGE JAMES L. MIRALDI
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STATE OF OHIO

C0^FAT OF APPEALS^

IN' E COURT OF APPEALS
NIN H JUDICIAL DISTRICT
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V. 9th APPELLATE

DAVID T. WASHINGTON

Appellant

DECISIC

Dated: May 14, 2012

WHITMORE, Presiding Judge.

M!PAL FROM JUDGMENT
ENTERED IN THE.
COURT OF COMMON PLEAS
COUNTY OF LORAIN, OHIO
CASE No. 09CR078387 ;

-n

RNAL ENTR 1 HEREBY ^R^^
OR[QiNYaLTHISF-tC-E

9OINBE ^{;T#iUE COPY
OF THE T#16 OFFICE.

RON NA6E11fAVjZKI, ^J.ORAIN COUNTY
CLERK OF THE ef^bRT F]F c`nna' fliC^tu oi Fnc

BY

co

{¶1} Defendant-Appellant, David Washington, appeals from his convictions in the

Lorain County Court of Common Pleas. This Court affirms in part and reverses in part.

I

{¶2} This Court recounted the facts underlying this matter in State v. Washington, 9th

Dist. Nos. 10CA009767 & 10CA009768, 2011-Ohio-1149. Relevant to this appeal, a jury found

Washington guilty of failure to comply, in violation of R.C. 2921.331(B), and obstructing

official business, in violation of R.C. 2921.31(A). The trial court originally sentenced

Washington on both counts, as well as other counts, and Washington appealed. After the trial

court sentenced Washington, but before this Court determined his appeal, the Ohio Supreme

Court released State v. Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314. Rather than apply

Johnson in the first instance, this Court reversed Washington's sentence and remanded the matter
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so that the trial court could consider whether any of his offenses were allied offenses of similar

import under the new law-set forth in Johnson. Washington at ¶ 22-28.

{13} The trial court held a resentencing hearing on May 12, 2011, at which the court

found that Washington could be convicted of both failure to comply and obstructing official

- business. On May 18, 2011, the court issued a new sentencing entry, sentencing Washington to

five years on his failure to comply charge and one year on his obstructing official. business

charge. The court ordered the sentences to run consecutively.

{14} Washington now appeals from his convictions and raises three assigninents of

error for our review. For ease of analysis, we consolidate two of the assignments of error.

II

Assignment of Error Number One

THE TRIAL COURT ERRED IN IMPOSING SENTENCES FOR BOTH
FAILURE TO COMPLY, AND OBSTRUCTING OFFICIAL BUSINESS,
WHICH ARE ALLIED OFFENSES OF SIMILAR IlvIPORT.

{15} In his first assignment of error, Washington argues that the trial court erred by

sentencing him to allied offenses of similar import. We agree.

{¶6} Ohio's allied offense statute provides as follows:

(A) Where the same conduct by defendant can be construed to constitute two or -
more allied offenses of similar import, the indictment or information may contain
counts for all such offenses, but the defendant may be convicted of only one.

(B) Where the defendant's conduct constitutes two or more offenses of dissimilar
import, or where his conduct results in two or more offenses of the same or
similar kind committed separately or with a separate animus as to each, the
indictment or information may contain counts for all such offenses, and the
defendant may be convicted of all of them.

R.C. 2941.25. Thus, two or more offenses arising from the same conduct and similar iinport

,. ^:.., n r ^od9 ^GlAI Twn nr mnre offenses may result in
oiily may result in one coriviC[ivu. ^^.^.• ^-^ • •^^^- ^i

multiple convictions, however, if: (1) they are offenses of dissimilar import; (2) they are

APPENDIX F-2

t



3

separately committed; or (3) the defendant possesses a separate animus as to each. R.C.

2941.25(B).

{17} "When determining whether two offenses are allied offenses of similar import

subject to merger under R.C. 2941.25, the conduct of the accused must be considered." Johnson,

128 Ohio St.3d 153, 2010-Ohio-6314, at syllabus. The statutory elements of each offense are not

to be compared in the abstract, severed from the particular facts underlying the offenses. Id.,

overruling State v. Rance, 85 Ohio St.3d 632 (1999), syllabus (requiring textual comparison of

elements in the abstract before a defendant's conduct will be considered). Instead, all of the

justices of the Ohio Supreme Court have agreed that the conduct of the accused must be the

starting point in any allied offense analysis. Johnson at ¶ 47-48; ¶ 64 (O'Connor, J., concurring);

¶ 78 (O'Donnell, J., concurring).

{¶8} In his plurality opinion, Chief Justice Brown set forth a two-part test. Id. at ¶ 47-

49. First, one must determine whether the offenses at issue could be committed by the same

conduct. Id at ¶ 47. One does so by aslcing "whether it is possible to commit one offense and

commit the other with the same conduct, not whether it is possible to commit one without

committing the other." (Emphasis sic.) Id. at ¶ 48. Second, one must ask whether the offenses

actually were committed by the same conduct, "i.e., `a single act, committed with a single state

of mind."' Id. at ¶ 49, quoting State v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, ¶ 50

(Lanzinger, J., dissenting). If the answer to both inquiries is yes, the offenses will merge. Id at

¶50.

{19} In her concurring opinion, Justice O'Connor focused on the ineaning of the phrase

"allied offenses of similar import." Johnson at ¶ 63-64 (O'Connor, J., concurring). She defined

ti,,,+
that phrase as "multiple offenses that arise out of the same crimina:^

, conduu__ _^^^ auau are ^^u•t^^^,. LJuL
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not identical in the significance of the criminal wrongs committed and the resulting. harm." Id. at

¶ 64. Offenses are "`allied' when their elements align to such a degree that commission of one

offense would probably result in the commission of the other offense." Id. at 166. They are of

"`similar import' when the underlying conduct involves similar criminal wrongs and similar

resulting harm." Id. at ¶ 67. Justice O'Connor specified that, in making its allied offense

determination, a trial court must be guided by a review of the evidence introduced at trial and

constrained by the theories and legal arguments set forth by the State. Id at ¶ 69-70.

{110} While they differed in their analyses, all seven of the justices in Johnson also

agreed that the offenses at issue in Johnson were allied offenses of similar import. Johnson at ¶

56-57; ¶ 70-71 (O'Connor, J., concurring); ¶ 83 (O'Donnell, J., concurring). The facts in

Johnson were as follows. Johnson beat a seven-year-old victim while the victim's mother was in

a different room. Upon hearing a loud "thump" or "stomping," the mother investigated and

found Johnson pushing ber son to the floor. Id. at ¶ 54. The mother left the room, but returned

shortly thereafter when she heard another loud "thump" or "stomp." Id. At that point, the

mother observed her son shaking on the floor. Id. Her son died as a result of head injuries, and

the State prosecuted Johnson for child endangering and felony murder, with child endangering as

the predicate offense. Chief Justice Brown concluded that the State only pursued the second.

beating as the basis for both the child endangering charge and the felony murder charge and that

the beating was "a discrete act that resulted in the simultaneous commission of allied offenses."

Id. at ¶ 56. Justice O'Connor agreed that the State relied upon the same evidence to establish

that Johnson's conduct violated the two separate statutes at issue. Id. at ¶ 70 (O'Connor, J.,

concurring). She noted that, while alternate theories may have existed, the record evinced that
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the State did not pursue them. Id. Accordingly, she too, determined that the offenses were allied

offenses of similar import that had to merge for purposes of sentencing. Id.

{1[11} Washington's convictions arose as a result of his leading police on a high-speed

pursuit after stealing a car from a Midway Mall patron. Washington, 2011-Ohio-1149, at ¶ 2.

The high-speed chase encompassed several miles of Interstate 90 as well as several side streets

when Washington finally exited the highway. After two of the car's tires deflated and he could

no longer drive it, Washington finally stopped the car, jumped out, and led the police on a foot

chase through a wooded area. Id. The police apprehended Washington in a ditch in the woods

not far from where he left the car. Id.

{1[12} As previously noted, the State prosecu:ted Washington for both failure to comply

and obstructing official business. The subsection of the failure to comply statute with which the

State charged Washington reads as follows: "No person shall operate a motor vehicle so as

willfully to elude or flee a police officer after receiving a visible or audible signal from a police

officer to bring the person's motor vehicle to a stop." R.C. 2921.331(B). The obstructing

official business statute provides that "[n]o person, without privilege to do so and with purpose

to prevent, obstruct, or delay the performance by a public official of any authorized act within

the public official's official capacity, shall do any act that hampers or impedes a public official in

the performance of the public official's lawful duties." R.C. 2921.31(A).

{¶13} The State did not supply Washington with a bill or particulars, but set forth its

theory of the charges at trial. In opening statement, the prosecutor described Washington's

failure to comply count as stemming from his failure to stop his vehicle and his attempt to

accelerate and escape when Officer Joe Novosielski activated his lights and siren. As to the

obstructing official business count, the prosecutor stated:
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Obstructing official business has to do, it's very [] similar to the assault on a
police officer, both counts of that is when [Washington] ran he imperiled not only
the officers' lives, and you will see as Officer [Larry] Miller is pursuing to catch
up to this chase, the people in front of him necessitated him slamming on his
brakes, dodging other people on the road, so not only was Officer Miller and the
other officers in danger, but so were other people like you that were out there
driving eastbound on 1-90 on February 26th of this year.

The prosecutor did not focus on any particular counts in his closing argument. He did once again

emphasize, however, the fact that Washington endangered the lives of officers and other people

by engaging in a,high speed chase rather than stopping the car lie was driving. .

{114} At the resentencing hearing following this Court's remand to apply Johnson, the

State argued that Washington's failure to comply count arose from the high speed chase while

his obstructing official business count arose from his decision to engage in a foot chase with

officers after stopping the car. The State averred that the two counts amounted to two separate

acts of conduct committed with a separate animus. The trial court accepted the State's rationale

and determined that Washington's offenses were not allied because: (1) the crime of failing to

comply contains different elements than the crime of obstructing official business; (2)

Washington's flight into the woods constituted a new course of conduct that created a "different

set. of risks *** to the public"; and (3) the foot chase presented officers with "unique dangers"

that the State. did not have to "present any special testimony about."

{¶15} The trial court's reasoning here does not comport with Johnson. A statutory

analysis distinguishing the elements of the two counts at issue was not an appropriate focus, as

that analysis would harken back to the rationale embraced in Rance. Johnson, 128 Ohio St.3d

153, 2010-Ohio-6314, at syllabus, ovemaling Rance, 85 Ohio St.3d 632. And while risk to the

public could conceivably sound in an import. analysis, in which one must consider the

defendant's state of mind, Johnson at ¶ 49, and whether "simiiar resu'lting harm occurred,"
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Johnson at ¶ 67 (O'Connor, J., concurring), risk must not simply be couched in terms of different

societal interests that the legislature intended certain statutes to protect. See Johnson at ¶ 35

(criticizing the analysis the majority employed in State v. Brown); State v. Brown, 119 Ohio

St.3d 447, 2008-Ohio-4569, ¶ 36-37 (exempting from application the general allied offense

analysis when the legislature intended that different "societal interests [be] protected by the

relevant statutes"). The focus of the analysis must be on the particular conduct of the specific

defendant at issue. Johnson at syllabus. Moreover, the analysis must be driven by the record

and the evidence/theories the State actually introduced, not retrospective hypothecating about

what charges a defendant's conduct could have supported. Id at ¶ 56-57; ¶ 69-70 (O'Connor, J.,

concurring).

{¶16} The State's theory at trial was that the high-speed car chase in which Washington

engaged formed the basis for both his failure to comply and obstructing official business charges.

The trial court permitted the State to argue at the resentencing that the subsequent foot chase

could support the latter charge. The court did so, in part, because the State- did not have the

benefit ofJohnson at the time the case was tried and "things might have been framed and argued

a bit differently, given the Johnson case." Yet, the parties in Johnson did not have the benefit of

Johnson either. Alternative theories that the State might have pursued, but did not, cannot form

the basis for the State's argument at resentencing. Instead, the allied offense analysis must

derive from the evidence introduced at trial, the record, and the legal argurnents actually raised.

Johnson at ¶ 56; ¶ 69-70 (O'Connor, J., concurring). At no point before resentencing for the

application of Johnson did the State raise the argument that Washington's flight from the police

on foot amounted to a separate act of conduct for which Washington possessed a separate

animus.
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{¶17} The evidence here was that Washington fled from the police and continued to flee

until he was apprehended. His flight from the police amounted to a continuous course of

conduct, beginning on the highway and ending in the woods. The State relied upon the same

evidence to prove both Washington's failure to comply and obstructing official business charges.

As such, the State in no way differentiated between the two. The record reflects that

Washington's failure to comply count and his obstructing official business count were not: (1) of

dissimilar import; (2) committed separately; or (3) committed with a separate animus. See R.C.

2941.25(B). Washington acted with one specific goal in mind: to evade the police. It was

possible to commit both -failure to comply and obstructing official business with the satne

conduct, and the evidence was that Washington actually committed both offenses with the same

state of mind. Johnson at ¶ 48-49. His offenses arose from the same conduct, involved similar

criminal wrongs, and resulted in similar harm. Id. at ¶ 70 (O'Connor, J., concurring). The

conclusion, therefore, must be that his offenses are allied offenses of similar import that must

merge. See State v. Congrove, 5th Dist. No. 11-CA-5, 2012-Ohio-1159, ¶ 26-29 (concluding that

offenses were allied under Johnson because the evidence showed that the charges arose froin the

same conduct and the defendant acted with a single state of mind).

{118} The trial court erred by determining that Washington could be separately

convicted of both failure to comply and obstructing official business. Washington's first

assignment of error is sustained on this basis. "[T]he matter is remanded for resentencing, at

which point the State can elect which allied offense it will pursue against Washington, consistent

with the Supreme Court's directive in State v. Whiyi'eld, 124 Ohio St.3d 319, 2010-Ohio-2,

paragraph one of the syllabus." Washington, 2011-Ohio-1149, at ¶ 22.
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Assignment of Error Number Two

THE VERDICT FOR OBSTRUCTING OFFICIAL BUSINESS IS AGAINST
THE SUFFICIENCY OF THE EVIDENCE IN VIOLATION OF MR.
WASHINGTON'S RIGHTS UNDER THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, AND ARTICLE I, SECTION 10 OF THE OHIO STATE
CONSTITUTION.

Assignment of Error Number Three

THE VERDICT FOR. OBSTRUCTING OFFICIAL BUSINESS IS AGAINST
THE MANIFEST WEIGHT OF THE EVIDENCE IN VIOLATION OF MR.
WASHINGTON'S RIGHTS UNDER THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, AND ARTICLE I, SECTION 10 OF THE OHIO STATE
CONSTITUTION.

{119} In his second and third assignments of error, Washington argues that his

conviction for obstructing official business is based on insufficient evidence and is against the

manifest weight of the evidence.

Under the doctrine of res judicata, a final judgment of conviction bars a convicted
defendant who was represented by counsel from raising and litigating in any
proceeding except an appeal from that judgment, any defense or any claimed lack
of due process that was raised or could have been raised by the defendant at the
trial, which resulted in that judgment of conviction, or on an appeal from that

judgment.

State v. Perry, 10 Ohio St.2d 175 (1967), paragraph nine of the syllabus. "This Court has

recognized that, by the plain language of Perry, `the doctrine of res judicata is directed at

procedurally barring convicted defendants from relitigating matters which were, or could have

been, litigated on direct appeal. "' State v. McShepard, 9th Dist. No. 11 CA010000, 2011-Ohio-

6752, ¶ 13, quoting State v. Widman, 9th Dist. No. 00CA007681, 2001 WL 519493, *1 (May 16,

2001).

{120} Washington previously had a direct appeal in this matter. In that direct appeal,

this Court rejected a manifest weight challenge to one of Washington's other convictions.
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Washington, 20.11-Ohio-1149, at ¶ 6-19. We only remanded Washington's case for resentencing

due to the allied offense issue. Id. at ¶ 22-29. Having had the benefit of a prior direct appeal

during which additional matters could have been litigated, Washington cannot now challenge

another conviction on the bases of sufficiency and weight. Persy at paragraph nine of the

syllabus. His arguments are barred by res judicata. State v. Kei-ns, 9th Dist. No. 11CA0051-M,

2011-Ohio-6788, ¶ 8(concluding, after first having remanded the matter for resentencing due to

an invalid post-release control notification, that res judicata barred challenge to sex offender's

classification); State v. Washington, 9th Dist. No. 25784, 2011-Ohio-6600, ¶ 11-12 (concluding,

after having remanded the matter for resentencing on the issue of allied offenses, that res judicata

barred challenge to verdict forms); State v. Wooden, 9th Dist. No. 25607, 2011-Ohio-4942, ¶ 10-

12 (concluding, after direct appeal and a resentencing for post-release control, that res judicata

barred challenge to the sufficiency of the defendant's indictment). As such, his second and third

assigrunents of error are overruled.

III

{121} Washington's first assignment of error is sustained, and his remaining

assignments of error are overruled. The sentences on Washington's failure to comply and

obstructing official business counts are reversed, and the matter is remanded to the trial court for

the State to elect which allied offense it will pursue. The judgment of the Lorain County Court

of Common Pleas is affirmed in part, reversed in part, and remanded for further proceedings

consistent with the foregoing opinion.

Judgment affirmed in part,
reversed in part,

and cause remanded.
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r

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Lorain, State of Ohio, to carry this judgment into execution. A certified copy of

this journal. entry_ shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed equally to both parties.

BELFANCE, J.
CONCURS.

BETH WHITMORE
FOR THE COURT

CARR, J.
CONCURRING IN PART, AND DISSENTING IN PART.

{122} I agree with the majority's resolution of the second and third assignments of error.

{1[23} I respectfully dissent in regard to the majority's resolution of Washington's first

assignment of error. Applying the test enunciated in State v. Johnson, 128 Ohio St.3d 153, 2010-

Omi^-431a, I-txrnuld rnnrl»de that Washir gton's convictions for failure to comply and
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obstructing official business were not allied offenses of similar import. This Court has already

recognized and articulated the appropriate test as follows:

In Johnson at ¶ 44, the Ohio Supreme Court held that in determining whether two
offenses are allied offenses of similar import, "the conduct of the accused must be
considered." The court must first determine "whether it is possible to commit one

offense and commit the other with the same conduct," and, if so, then "the court
must determine whether the offenses were committed by the same conduct, i.e. `a

single act, committed with a single state of mind."' Id. at ¶ 48, 49, quoting State

v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, ¶ 50 (Lanzinger, J. concurring).
If the same conduct constituted both offenses, then they must be merged.

Johnson at ¶ 50. Failure to merge allied offenses of similar import constitutes
plain error, and prejudice exists even where a; defendant's sentences are to run
concurrently because "a defendant is prejudiced by having more convictions that

are authorized-by law." State v. Underwood, 124 Ohio St.3d 365, 2010-Ohio-1, ¶

31.

State v. Ross, 9th Dist. No. 25778, 2012-Ohio-1389, ¶ 23.

{1124} In enunciating its test from Johnson, the majority quotes extensively from Justice

O'Connor's concurring opinion, which is not controlling. Moreover, this analysis places an

additional and onerous burden on the State where one does not exist. The State maintains the

burden of proving every element of every charged offense beyond a reasonable doubt. However,

after conviction, the duty to merge allied offenses of similar import for purposes of sentencing

lies with the trial court, even in the face of an unlawful joint recommendation by -the parties.

Underwood at 126. Accordingly, I believe the majority misconstrues the test enunciated in

Johnson when it relies heavily on Justice O'Connor's concurring opinion and misconstrues it to

shift the burden to the State to neatly frame at the time of trial all issues which arise, if at all,

only at a sentencing. The State's theory of the case, enunciated during opening statement and

closing argument, does not constrain the trier of fact to finding a criminal defendant guilty solely

on the basis of that theory where the application of the law to the evidence supports a finding of

guilt beyond a reasonable doubt on the charged offenses. It is the application of the law to the
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evidence, and not the proffered theory of the case, which forms the basis for the verdict. Where

the State has obtained a conviction, it should then be free to put forth at sentencing its argument

against merger. Until sentencing, the issue of merger is not ripe. Therefore, I would not limit

the analysis of the merger of offenses to only those theories espoused by the State during trial.

In fact, limiting the consideration to the State's (and/or defendant's, for that matter) theory of the

case and any argument made at either the trial or sentencing is inherently improper because the

trial court has no authority to impose a sentence contrary to law. Instead, the trial court must

independently apply the Johnson test to determine whether the merger of offenses is required,

irrespective of any argument or even agreement of the parties.

{125} I would rely on the clear and concise recitation of the Johnson test we recognized

in Ross, supra. Applying that test to the evidence in the instant case, I would conclude that

Washington's offenses were not allied offenses of similar import. Washington's conviction for

failure to comply was based on evidence that he continued to operate a car after receiving a

signal from police to stop. He ultimately stopped the car only after the police punctured two of

his tires. After stopping the car, however, he exited the vehicle and fled on foot to prevent the

police from performing official lawful duties, in this case investigating a reported theft of;a car.

I believe, under the facts of this case, that Washington's refusal to stop the car and his flight on

foot constituted two distinct acts. He would have known that remaining in the disabled vehicle

would have enabled the police to question him about the theft. His flight on foot was a separate

act performed with the intent to prevent the police from both discovering his role in the theft and

arresting him. To determine otherwise would simply encourage criminals to take any actions

necessary to evade the police without fear of repercussions beyond those arising out of the
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original criminal act. Because I would conclude that Washington's convictions were not allied

offenses of similar import, I would overrule lus first assignment of error.
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