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NOTICE OF APPEAL

Appellant, Squire Hill Properties 1I, LLC, as the person in whose name the subject
property is listed or sought to be listed, i.e., parcel numbers 16334760011 and 16334760012 in
Warren County, Ohio, hereby gives notice of its appeal as of right, pursuant to R.C. §5717.04,t0
the Supreme Court of Ohio from a Decision and Order of the Ohio Board of Tax Appeals,
journalized in Case No. 2009-K-2364, on November 16, 2012. A true copy of the Decision and
Order of the Board being appealed is attached hereto and incorporated herein by reference.

The appellant complains of the following errors in the Decision and Order of the Board

of Tax Appeals:

1. It was error for Board of Tax Appeals to fail to sustain the finding of the Warren
County Board of Revision to value the property at, respectively, $3,322,790 (Parcel
16334760012) and $31,110 (Parcel 16334760011) and instead to increase it to,
respectively, $5,317,900 and (Parcel 16334760012) and $32,100 (Parcel
16334760011).

2. It was an error for the Board of Tax Appeals to conclude that, under the facts and
circumstances in this case, a sale within 12 1/2 months of the tax lien date of January
1, 2008 is not dispositive as to the value of the subject property pursuant to
R.C. §5713.03.

3. Appellant, failing to introduce any evidence at the Board of Tax Appeals, failed to
meet its burden of proof to overcome the record established at the Warren County

Board of Revision.

4. The Appellant was denied due process in not being provided constitutionally required -
notice and opportunity to be heard.
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PROOF OF SERVICE UPON OHIO BOARD OF TAX APPEALS

This is to certify that the Notice of Appeal of Squire Hill Properties 11, LLC, was filed
with the Ohio Board of Tax Appeals, State Office Tower, 24th Floor, 30 East Broad Street,
Columbus, Ohio, as evidenced by its date stamp as set forth hereon.
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CERTIFICATE OF SERVICE

This is to certify that on this 17th day of December 2012, a copy of the Notice of Appeal and a
copy of the Demand to Certify Transcript were sent via certified mail to:.

Jennifer Antaki

David C. DMuzio, Inc.

810 Sycamore Street, 6th Floor

Cincinnati, Ohio 45202

Counsel for Appellee Board of Education of the Mason City School District

Christopher Watkins (0000966)

Assistant Prosecuting Attorney, Warren County

406 Justice Center

Lebanon, Ohio 45036

Counsel for Appellee Warren County Board of Revision and Warren County Auditor
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Ohio Attorney General
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Counsel for Appellee Joseph W. Testa,

Ohio Tax Commissioner
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Ms. Margulies, Mr. Johrendt, and Mr. Williamson concur.
Through its appeal, appellant challenges a decision issued by the Warren County
Board of Revision (“BOR”) in reducing the yalues of the subject property, i.e., parcel numbers

16334760011 and 163347600 12, from that originally established by the Warren County Auditor

(“auditor”) for ad valorem tax purposes for tax year 2008. We proceed to consider this matter

upon appéllant’s notice of appeal, the transcript certified to this board by the BOR, and the

record of this board’s hearing at which only appellant was represented.



T

The subje&':t‘ﬁroperty, a one-story, multi-tenant st‘fi'p% center, had been assessed by
the auditor as of tax lien date, i.e., January 1, 2008, at a total true value of $5,066,900, allocated

as follows:

Parcel No. 16334760011

TRUE VALUE TAXABLE VALUE
Land $31,110 Land $10,890
Building $§ -0 Building $ -0
Total $31,110 Total $10,890
Parcel No. 16334760012

TRUE VALUE TAXABLE VALUE
Land $1,038,390 Land $ 363,440
Building $3.997.400 Building $ 1.399.090
Total $5,035,790 Total $1,762,530

The appellee property owner, Wasserpach IV, LLC, filed a complaint with the
BOR requestipg a decrease in the subject’s total true value to $3,031,110, citing to a “[rJeduction
in fair market value of property due to decreased profitability resulting from decreased market
rents, large vacancies, lower rental income, and increased property expenses.” On its complaint,
Wasserpach disclosed that the property sold for $5,350,000 on December 15, 2006. Inresponse,
appellant filed a countercomplaint, also referencing the sale 12'2 months prior to tax lien date,
but rather than requesting an increase to the sale pricé, it asked that the auditor’s values be
re.tained. At the BOR hearing, Wasserpach presented the written appraisal and:testimony of its
appraiser, Gene F. Manion, who opined that a leased fee interest in the subject property had a
value of $2,942,000 as of January 1, 2008. During his testimony, he indicated that while the
property was fully occupied at the time of the December 2006 sale, by the tax lien date, the
property’s vacancy rate exceeded 50%. No documents evidencing the December 2006 sale were
submitted, é.g., deed, conveyance fee statement, purchase agreement, nor did anyone involved

with the transaction testify before the BOR. Although appellant argued that property subject to
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leasehold interests is-roﬁ?iﬁely subject to fluctuations in occupancy, the BOR concluded a

reduction was warranted, resulting in its decision to reduce the total true value of the property to

$3,353,900:
Parcel No. 16334760011 ' '

" TRUE VALUE | TAXABLE VALUE
Land $31,110 Land $10,890
Building $§ -0- Building $ -0
Total $31,110 Total $10,890
Parcel No. 16334760012

TRUE VALUE TAXABLE VALUE

Land $1,038,390 Land $ 363,440
Building $2.284.400 ' Building $ 799.540
Total $3,322,790 Total $1,162,980

From this decision, appellant appealed to this board, with only appellant’s counsel
being present at hearing.' Shé offered no evidence and instead argued that the BOR erred in
reducing the subject’s value since it had transferred less than 13 months prior to tax lien date for
more than the amount at which it had been assessed by the auditor. Couhsel also insisted that
any reliance upon Wasserpach’s appraisal was misplaced since it expressed a value opinion for a
leased fee in which only an income approach was employed, itself based exclusively upon the
subject’s. 2009 income stream. While citing to legal aufhority supporting the proposition that the
best evidence of a property’s valie is the amount for which it transfers in an arm’s-length
transaction recent to tax lien date, counsel again did not advocate an increase to the December

2006 sale price, but instead sought a return to the auditor’s assessed values.

! Shortly after the issnance of this board’s scheduling notice, counsel for the county appellees advised this board
his clients’ intent to waive appearance at hearing. The day prior to hearing, counsel for Wasserpach advised this
board that he would not be in attendance as Wasserpach no longer owns the subject property.



Given the égférences to a sale, we acknowledge ﬁ;;t‘,_,R.C. 5713.03 provides that
when establishing the value of real property for purposes of ad valorem taxation, “if such tract,f
lot or parcel has been the subject of an arm’s length sale between a willing seller and a willing
buyer within a reasonable length' of time, either befofe or after the tax lien date, the auditor shall
consider the sale price of such tract, lot, or parcel to be the true value for taxation purposes.”
See, also, State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175 Ohio St. 410, 412
(“The best method of determining value, when such information is available, is an actual sale of
such property b_etwpen one who is willing to sell but not compelled to do so and one who is
williﬁg to buy but not compelled to do so.”); Berea City School Dist. Bd. of Edn. v. Cuyahoga
Cty. Bd. of Revision, 106 Ohio St.3d 269, 2005-Ohio-4979.

The Supreme Court has held that “[t]he troika of deed, conveyance-fee statement,
and purchase agreement form[s] an adequate basis for the BTA to find.a recent arm’s-length
sale, subject to rebuttal[.]” Worthington City Schools Bd. of Edn. v. Franklin Cly. Bd. of
Revision, 124 Ohio St.3d 27, 2009-Ohio-5932, at J28. With the presentation of such evidence “a
rebuttable presumption exists that ihe sale has met ail the réquirements that characterize true
value,” Cincinnati Bd. of Edhn. v. Hamiltqn Cty. Bd. of Revision (1997), 78 Ohio St.3d 325, 327,
and, typically, “the only rebuttal lies in challenging whether the clements of recency and arm’s-
length character between a willing seller and a willing buyer are genuinely present for that
particular sale.” Cummz"ns Property Servs., L.L.C. v. Franklin Cty. Bd. of Revision, 117 Ohio
St.3d 516, 2008-Ohio-1473, at 13. |

While documentation of the type described above was not presented to either the
BOR or this bbafd, all of the parties ackﬁbwledge'thc existence of the December 2006 sale,

confirmed by the auditor’s property record card. From all indications, such sale appears to be
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arm’s length and recetit t8' tax lien date’ In the absenée of e;/\i'dj:ence demonstrating why such
sale should not be relied upon to establish the subject property’s value for tax purposes, we will
not engage in conjecture as to bases for its rejection. See, generally, Lakota Local School Dist.
Bd. of Edn. v. Butler Cty. Bd. of Revision, 108 Ohio St.3d 310, 2006-Ohio-1059, at 126 (“Mere
speculation is not evidence.”); Jenkins v. Summit Cty. Bd. of Revision (Feb. 14, 2012), 2009-Y-
735, unreported (accepting testimony and property record as sufficient basis upon which to
confirm the existence of a sale and the amount for which it transferred). Given the fact that the
property transfefred man arm’s-length transaction which is recent to the applicable tax lien date,
we need not consider the utility of the alternative opinion evidence of value offered by
Wasserpach. See, e.g., Pingue v. Franklin Cty. Ed. of Revision (1999), 87 Ohio St.3d 62, 64 (“It
is only when the purchase price does n;>t reflect the true value that a review of independent

appraisals based upon other factors is appropriate.”).

2 Whether a sale is sufficiently “recent” to or “remote” from a particular tax lien date to qualify as the “best
evidence” of value is not decided exclusively upon temporal proximity. Worthington City Schools Bd. of Edn.,
supra, at 932. Nevertheless, it remains the burden of a party contesting the utility of a sale to rebut the
presumptions to be accorded it. See, e.g., Cincinnati Bd. of Edn. v. Hamilton- Cty. Bd. of Revision (1997), 78
Ohio St.3d 325; South Euclid-Lyndhurst City School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision (May 13,
2005), BTA No. 2003-G-1041, unreported, at 9. Evident from numerous Supreme Court decisions, the mere
passage of twelve months between sale and tax lien date is not sufficient cause to disregard a sale. See, e.g., HK
New Plan Exchange Property Owner II, LL.C. v. Hamilton Cty. Bd. of Revision, 122 Ohio St.3d 438, 2009-Chio-
3546 (value based upon sale occurring twenty-four months prior to tax lien date); Lakota Local School Dist. Bd.

of Edn. v. Butler Cty. Bd. of Revision, 108 Ohio St.3d 310, 2006-Ohio-1059 (reversing this board’s decision and
ordering that the property’s taxable value as of January 1, 2002 be based upon its sale which occurred in October
2003, twenty-two months after tax lien date); Cleveland Mun. School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of
Revision, 107 Ohio St.3d 250, 2005-Ohio-6434 (valued based on sale occurring twelve months after tax lien
date); Pingue v. Franklin Cty. Bd. of Revision (1999), 87 Ohio St.3d 62 (value based upon sale occurring thirteen
months after tax lien date); Reynoldsburg Bd. of Edn. v. Licking Cty. Bd. of Revision (1997), 78 Ohio St.3d 543

(value based upon sale occurring five months after tax lien date); Zazworsky v. Licking Ciy. Bd. of Revision

(1991), 61 Ohio St.3d 604 (value based upon sale occurring fifteen months after tax lien date); W.S. Iyler Co. v.

Lake Cty. Bd. of Revision (1990), 57 Ohio St.3d 47 (value based upon sale occurring eleven months after tax lien

date); Hilliard City School Dist. Bd. of Edn. v. Franklin Cty. Bd. of Revision (1990), 53 Ohio St.3d 57 (value

based upon sale occurring twelve months after tax lien date).



.

Accordingl};:ﬁwe find the best evidence of the s;ﬁi)ject’s value as of January 1,
3

2008, to be the amount for which it transferred in December 2006, i.e., $5,350,000, allocated and-

rounded” as follows: - £43€
| Yaw©

Parcel No. 16334760011 / .

TRUE VALUE TAXABLE VALUE
Land _$32:100— #3110 Land s11240 10,8990,
Building $ -0- . Buildng $__ -0- 0990
Total $32.460 & 31,10 Total $L240- /%
Parcel No. 16334760012 :

TRUE VALUE TAXABLE VALUE
Land $1.096750 # 1,038,397  Land $ 383,860
Building $4.221.150 H,Z {0, 500 Building $1.477.400

/

Total $5,317,900 -{, 3,5;’ 594 Total $1,861,260

It is therefore the order of this board that the Warren County Auditor list and

assess the subject property in conformity with the decision as announced herein.

~ fé I hereby certify the foregoing to be a true and
~ & _So complete copy of the action taken b.y. the
Loz 575 Board of Tax Appeals of the State of Ohio and
= & o entered upon its journal this day, with respect
= D A= to the captioned matter.
La = PR R
(A : - / : :

o

Sélly F. Van Meter, Board Secretary

3 In the absence of information which would allow for a more accurate allocation of the sale price among parcels
and between the land and improvements thereon, we have utilized the percentages reflected by the audifor’s
original assessment of the property. .Cf. FirstCal Industrial 2 Acquisition LLC v. Franklin Cty. Bd. of Revision,
125 Ohio St.3d 485, 2010-Ohio-1921, at Y31 (“Although not rising to the level of a presumptively correct
valuation, pursuant to Colonial Village, [Ltd. v. Washington Cty. Bd. of Revision, 123 Ohio St.3d 268, 2009-
Ohio-4975,] the auditor’s initial determination of value for a given tax year possesses an increment of prima-facie
probative force, and the percentages derived from those valuations are ‘corroborating’ in the absence of better
evidence. As a result, the proportion of each parcel’s assigned value to the aggregate value of the parcels
possesses the same increment of prima facie probative force.”).
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