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NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIO

Appeilant, Industrial Energy Users-Ohio (“IEU-Ohio” or “Appellant”) hereby gives |
notice of its appeal, pursuant .to Sec‘.zion 4903.11 and Section 4903.13, Revised Code, and;
Supreme Court Rule'of Practice 2.3(B), to the Supreme Court of Ohio and Appellee, Public
© Utilities Commission of Ohio (“Commission”), frofn an Entry on Rehearing dated April 11,
2012' (Attachment A) and an Entry on Rehearing dated July 2, 2012 (Attachment B) in Case
Nos. 09—872—EL—FAC and 09-873-EL-FAC. The Entry on Rehearing dated April 11, 2012
(Attachment A) gfanted Ohio Pc;wer Cofnpany’s Application for Rehearing of the Commissior'l’é
Opinion and Order dated January 23, 2012 (Attachment C). Thus, the April 11, 2012 Entry on
Reheariﬁg modifying the January 23, 2012 Opinion and Order was the first Order adverse to
Appellant; The Entry on Rehearing dated July 2, 2012 (Attachment B) denied Appellant’s
Appli;:ati—gm for Rehearing of the April 11, 2012 Entry on Rehearing. |

Appellant was and is a party of record in Case Nos. 09-872-EL-FAC and 09-873-EL-
FAC and timely filed its Applicaﬁon for Rehearing on Appellee’s Entry on Rehearing gon May
11,2012. Appellant’s Application for Rehearing was denied on July 2, 2012,

The Commission's April 11, 2012 Entry on Rehearing and July 2, 2012 Entry on
Rehearing are unlawful and unreasonable for the reason set forth in the following Assignment of

Error:

1. The Commission's Entry on Rehearing is Unlawful and Unreasonable

! On June 8, 2012, Ohio Power Company prematurely filed a Notice of Appeal (Case No. 2012-
0976) of the Commission’s April 11, 2012 Entry on Rehearing. On June 15, 2012, the
Commission filed a Motion to Dismiss the Notice of Appeal because IEU-Ohio’s May 11, 2011
Application for Rehearing was still pending. IEU-Ohio’s Notice of Appeal stems from the
Commission’s denial of IEU-Ohio’s May 11, 2012 Application for Rehearing. The Court has yet
to rule upon the Motion to Dismiss.

{C38135:4 }

000000002



in that the Commission Failed to Clarify that 100 Percent of the Credit for the
Settlement Agreement Must be Allocated to Ohio Retail Jurisdictional

~ Customers.

WHEREFORE, Appellant respectfully submits that Appellee's April 11, 2012 Entry on

Rehearing and July 2, 2012 Entry on Rehearing are unlawful, unjust, and unreasonable and

should be reversed. The case should be remanded to the Appellee with instructions to correct the

errors complained of herein.

{C38135:4 )
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this Nofice of Appeal of Appellant Industrial Energy Users-
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Steven T. Nourse

Matthew J. Satterwhite

Anne M. Vogel

American Electric Power Service
| Riverside Plaza, 29™ Floor
Columbus, OH 43215

Selwyn J. R. Dias

Columbus Southern Power Company
(hio Power Company -

850 Tech Center Dr.

Gahanna, OH 43230

Daniel R. Conway

Porter Wright Morris & Arthur
Huntington Center

41 S. High Street

Columbus, OH 43215

ON BEHALF OF COLUMBUS SOUTHERN
POowER AND OHIO POWER COMPANY

{C38135:4}

,J%scﬁE. Oliker

Counsel for Appellant
Industrial Energy Users-Ohio

Bruce J. Weston

Interim Consumers’ Counsel

Maureen R. Grady

Terry L. Etter

Melissa Yost

Kyle L. Verrett

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

ON BEHALF OF THE OFFICE OF THE OHIO
CONSUMERS’ COUNSEL

David C. Rinebolt

Colleen L. Mooney , o
Ohio Partners for Affordable Energy
231 West Lima Street

Findlay, OH 45839

ON BEHALF OF OHI0 PARTNERS FOR
AFFORDABLE ENERGY
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CERTIFICATE OF FILING

I hereby certify that a Notice of Appeal of Appellant Industrial Energy Users-Ohio has
been filed with the docketing division of the Public Utilities Commission of Ohio in accordance

with Rules 4901-1-02-(A) and 4901-1-36 of the Ohio Administrative Code on August 30, 2012.
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Clinton A. Vince

Emma F.-Hand

Ethan Rii
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33 North High Street
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Fuel Adjustment ) Case No. 09-872-FEL-FAC
Clauses for Columbus Southém Power ) Case No. 09-873-EL-FAC
Company and Ohio Power Company. ) )

OPINION AND ORDER

" The Public Utilities Commission of Ohio, having considered the record in these
matters and the stipulation and recommendation submitted by the signatory parties, and
being otherwise fully advised, hereby issues its opinion and order.

APPEARANCES:

Steven T. Nourse, One Riverside Plaza, Columbus, Ohic 43215-2373, and Daniel R,
- Conway, Porter, Wright, Morris & Arthur, LLP, 41 South High Street, Columbus, Ohio
43215, on behalf of Columbus Southern Power Company and Ohio Power Company.

Mike DeWine, OhioAttoméy General, by William L. Wright, Section Chief, and
Werner L. Margard and Thomas W. McNamee, Assistant Attorneys Gereral, 180 East
Broad Street, Columbus, Ohio 43215, on behalf of the Staff of the Public _Uti]ities

- Commission.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Maureen Grady,
Melissa Yost, and Kyle Lynn Verrett, Assistant Consumers’ Counsel, 10 West Broad Street,
Suite 1800, Columbus, Ohio 43215, on behalf of the residential utility consumers of
Columbus Southern Power Company and Ohio Power Company. '

McNees, Wallace & Nurick, by Samuel C. Randazzo, Joseph Clark, and Joseph
Ofliker, Fifth Third Center, Suite 1700, 21 East State Street, Columbus, Ohio 43215, on
behalf of Industrial Energy Users of Ohio. :

OPINION:
I Background
Columbus Southern Power Company (CSP) and Ohjo Power Company (OP) are

public utilities as defined in Section 4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission,
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09-872-EL-FAC, etal. 2

On March 18, 2009, the Commission issued its Opinion and Order in CSP's and
OF’s (jointly, AEP-Ohio or Companies) electric security plan (ESP) cases (ESP Order). By
entries on rehearing issued July 23, 2009, and November 4, 2009, the Commission affirmed -
and clarified certain issues raised in AEP-Ohic’s ESP Order, In the ESP Order, the
Commission approved fuel adjustment clauses (FAC) for the Companies including an’
annual audit of the FAC. Further, in the ESP cases, the Comumission authorized 2010 rate
increases of six percent for CSP and seven percent for OF and 2011 rate increases of six

percent for CSP and eight percent for OP.

Pursuant to the Commission eniry issued January 7, 2010, in Case Nos. 09-872-EL-
FAC and 09-873-EL-FAC (2009 FAC cases), Energy Ventures Analysis, Inc.. (EVA) was
selected to perform AEP-Ohio’s FAC audit for 2009. In accordance with the request for
proposal, EVA is performing the audits for 2010 and 2011, urless.the Comumission
determines otherwise. Pursuant to the request for proposal, the Commission reserves the
right to rescind the award of future audits.

On May 14, 2010, both. redacted and unredacted versions of EVA’s
management/ performance (m/p) and financial audit of AEP-Ohic's FAC for 2009 (audit
report) were filed in these cases. By entry issued June 29, 2010, the attorney examiner

anted AEP-Ohio’s motion for protective treatment regarding certain information
contained in the audit report for a period of 18 months, ending on December 29, 2011.

The office of the Ohio Consumers’ Counsel (OCC), Industrial Energy Users-Chio
(IEU-Ohio), and Ormet Primary Aluminum Company (Ormet) were granted intervention -
in the 2009 FAC cases in a Commission finding and order issued on January 7, 2010.

In accordance with the attorney examirier’s June 29, 2010, entry, the hearing was
held in these matters on August 23 and August 24, 2010, at the offices of the Commission,
At the hearing, AEP-Ohio submitted a stipulation and recommendation (Ormet
stipulation) which was filed in these dockets on August 23, 2010, and signed by the
Companies, Staff, OCC, IEU-Ohio, and Ormet Primary Aluminum Corporation (Jt. Ex. 1).
Additionally, at the hearing, AEP-Ohio submitted the public and rebuttal testimony of
fouir individuals (AEP-Ohio Exs. 1 and 1A through 7 and 7A) while OCC and TEU-Ohio
cach offered the testimony of one witness (OCC Exs. 1 and 1A; IEU-Ohio Exs. 1 and 1A).
In addition, the redacted and unredacted versions of the audit repost were entered into the
record without objection (Bench Exs. 1A and 1B).

As stated previously, a stipulatior, signed by AEP-Ohio, Staff, OCC, IEU-Ohio, and
Ormet was submitted on the record, at the hearing held on August 23, 2010. Through the
stipulation, the parties agree that a determination on the collection of deferrals and

' Iy re AEP-Ohio ESP cases, Case Nos. 08-617-EL-S50 and 08-918-EL-S50, Opinion and Order (March
18, 2009)-
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09-872-EL-FAC, et al. | - | 3

carrying charges associated with an Ormet Interim Agreement is the subject of a pending
case before the Commission, In the Matter of the Application of Columbus Southern Power and
“the Ohio Power Company to Recover Commission-Authorized Deferrals Through each Company’s
Fuel Adjustment Clause, Case No. 09-1094-EL-FAC, and that issues associated with the
Ormet Interim Agreement will be addressed in that proceeding.

On November 30, 2010, a stipulation and recommendation intended to resolve all
the issues in this FAC proceeding as well as in the Companies significantly excessive
earnings proceeding, Case No. 10-1261-EL-UNC In the Matier of the 2009 Annual Filing of
Columbus Southern Power Company and Ohio Power Company Required by Rule 4901:1-35-10,

Ohio Administrative Code, was filed on behalf of AEP-Ohio, Staff, the Ohio Hospital
Association, the Ohio Manufacturers’ Association, The Kroger Company, and Ormet. On
December 16, 2010, the Companies filed a notice of withdrawal from the November 30,
2010, stipulation and recommendation thus rendering the stipulation moot.

. Summary of the Audit Report

The audit report submitted by EVA and its subcontractor Larkin and Associates

PLLC (Larkin) presents the results of the m/p and financial audit for the fuel adjustment
clause which is the mechanism being used to recover prudently incurred fuel, purchased
power, and other miscellaneous expenses. The FAC includes; Account 501 (Fuel);
Account 502 (Steam Expenses); Account 509 (Allowances); Account 518 (Nuclear Fuel
Expense); Account 547 (Non-Steam Fuel); Account 555 (Purchased Power); Account 507
(Rents); Account 557 (Other Expenses); Accounts 411.8 and 411.9 (Gains and Loses from
Disposition of Allowance); and Other Accounts. EVA and Larkin (jointly, auditors)
- conducted this audit through a combination of document review, interrogatories, site
visits, and interviews, Additionally, EVA and Larkin visited the Conesville Coal
Preparation Plant and the Conesville power plant. In its initial ESP application, the
Companies proposed mitigating the rate impact of any FAC increases on customers by
phasing in the new ESP rates by deferring a portion of the annual incremental FAC costs
‘such that total bill increases to customers would not exceed 15 percent during each year of
the ESP. The Commission’s ESP order, issued on March 18, 2009, modified AEP-Chio’s
proposal to mitigate the rate impact on customers by limiting the phase-in of any FAC
increases on a total bill basis by seven, six, and six percent for CSP and by eight, seven,
and eight percent for OP for years, 2009, 2010, and 2011, respectively. The Commission’s
ESP order also stated that the collection of any deferrals including carrying costs
rémaining at the end of the ESP shall occur from 2012 through 2018 as necessary to recover
the actual fuel expense incurred plus carrying costs. (Jt. Ex. 1at 1-2 through 1-3; ESP order

at23.)

The audit report found that AEP-Ohio’s fleet is largely coal-based and coal
procurement costs are by far the largest component of the FAC. The auditors noted that

000000009



09-872-EL-FAC, et al. -

since mid-2007, the coal industry has demonstrated unprecedented volatility which has
resulted in utility fuel procurement personnel facing enormous challenges. Additionally,
from mid-2007 until the third quarter of 2008, a global coal supply /demand imbalance
increased the demand for and price of United States {U.5) coals. In the auditors’ opinion,
American Electric Power Service Corporation (AEPSC) did an exceptional job during this
period particularly with those suppliers that faced financial difficulties. Since the third
quarter of 2008, electricity demand slowed as a result of the severe economic recession
thus leading many utilities to end up with more coal under contract than needed. Thus,
from mid-2007 through the end of 2008, electric utilities went from having to acquire coal
under contract to having to manage a surplus of coal inventories. In the auditors’ view,
AEPSC also did an outstanding job managing its excess coal inventories. The auditors
found this to be the case based, in part, on the treatment AEPSC afforded its suppliers,
- many of which were willing to defer shipments at no cost. Additionally, the auditors -
noted, AEPSC chose to allow stockpiles i0 increase rather than pay for reduced shipments
which should benefit ratepayers in the long term. AEP’s coal costs in 2009 were, according
to the auditors, comparable to the coal procuremernt COStS of other nearby utilities. (Jt. Ex.

1 at 14 through 1-5.}

The audit report further determines that, at the end of the first year of the FAC,
. AEP-Ohio experienced a large under-recovery. The under-recovery amounts to $37.5
million for CSP and $297.6 million for OP. The auditors note that there many components
contributing to the under-recovery but that two coal contract events alone explain more
than half of OF’s under-recovery. The first decision attributing to the under-recovery was
the decision to increase the contract price under two contracts in 2009, This surcharge
ander the two confracts at issue was a well-considered decision at a difficult time
according to the audit report. While expensive, the auditors note that, without the
surcharge, an insolvency of this coal supplier would have led to greater expense for AFEP-
Ohio and ultimately its ratepayers. The second contributing factor was a buy-out of a coal
contract in 2007 which resulted in an increase in 2009 fuel expenses. The 2007 buy-out was
structured as a Setflement Agreement arising out of contract dispute. According fo the
auditors, a hindsight review of such a Settlement Agreement is always difficult because its
rnerits need to be considered at the time it was entered into. This Setflement Agreement
was effectively a buy-out of the contract with this supplier after 2008. Otherwise,
shipments would have continued under the contract through the ESP period. In return for
agreeing to the buy-out, AEP received a settlement and a coal reserve in West Virginia.
AEP booked the coal reserve.as an un-regulated asset in 2008. (Id. at 1-5.) ‘

The audit report further found that ARPSC’s fuel procurement operation is run in a
professional manner using leading industry practices in acquiring coal and transportation.
To support this position, the audit report notes that AEPSC uses a portfolio strategy to
puxchase coal such that its market exposure at any one fime is limited. Moreover, AEPSC

purchases most of its coal through competitive solicitations, and AEPSC uses active
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09-872-EL-FAC, et al. o -5~

management of its coal supply to match deliveries and burn where possible. The auditors
aoted that AEPSC was in the process of revising its fuel procurement manual to guide its

practices {Id.)

The audit report also addresses AEP-Ohio’s coal supply and scrubber retrofit at
various generating facilities as well as the reduction in the need for washed coal from the
_ Conesville Coal Preparation Plant due to the conversion of an existing coal supply
agreement from unwashed coal to washed coal. The audit report notes that AEP-Ohio has

- et its 2009 alternative energy obligations through compliance with reduced solar
obligations, the purchase of non-solar renewable energy credits (RECs) from wind and
landfill gas, purchased solar (RECs), solar installations or rwo AEP-Ohio service centers,
"and -wind from two purchase power agreements (PPAS). During 2009, the Companies
oritered into three 20-year PPAs: two for wind and one for solar. The auditors note that
the resulting power prices under all three PPAs are high compared to current power prices
although competitive with current market prices for renewable power. These PPAs
provide no market reopeners Or early outs thereby obligating AEP-Ohio to these high rates
for 20 years. The auditors note that AEPSC’s strategy is to contirue to examine all options
including self-build options (1d. at 1-6.) Finally, the auditors found that the quarterly FAC
filings were made in a timely manner and contained sufficient documentation to support
the numbers therein, However, the back-up documentation was less well organized
making the audit irail more difficult. Also, the auditors reported that AEPSC was notably

well-prepared and responsive to the auditors {(Id.)

LI,  Management Audit 'Recommenz:la.‘ciorus2

A Auditors’ Recommendations

The audit report recommends that the Commission should review whether any
proceeds from the Settlement Agreement (ie., the 2008 lump sum payment AEP-Ohio
received as well as the West Virgnia coal reserve) should be credited against OF's FAC
under-recovery. The auditors note that this buy-out was unique as it occurred during a
period in which fuel cost recovery was not regulated yet the entire value received was for
tons of coal that would have been shipped during ¢he ESP period. The auditors do not

- suggest any motivation on the part of AEPSC to transfer value from ratepayers in 2009 to
2011 to an earlier date. Clearly, it was the coal supplier who initiated the Settlement
Agreement because the confract price was well below market. Nonetheless, the contract
was an OP asset and the value associated with it would have flowed through to OP
ratepayers through the ESP period had there not been an early termination of the contract.
Further, the difference between the price of the replacement coal and the contract price is

e —

2 The following is a summary of the recommendations from the audit report. The Commission notes
that these summaries are in no way tntended to replace or supplement the text of the audit report.
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09-872-EL-FAC, et al. ‘ -6-

one factor behind the large OP FAC under-recovery. Equity suggests that the Comumnission
should consider whether some of the realized value should be credited against the under-
recovery according to the auditors. (Id. at 1-6; 2-21 through 2-22.) :

The audit report also recommends that coal could become the new swing fuel;
therefore, AEPSC should reconsider new coal procurement strategies to avoid over-
commitments in the future. Fuither, the audit report recommends that the next m/p
auditor review the Cardinal 1 scrubber situation and determine what, if any, FAC costs are
due to this situation. AEPSC should also undertake 2 study to determine whether there is
an economic justification for continuing to operate the Conesville Coal Preparation Plant,
The auditors next recommend that AEPSC should finalize the update of its policies and
procedures manual to reflect current business practices and that both the policies and
procedures manual and the Conesville Coal Preparation Plant study should be reviewed
‘0 the next m/p audit. Lastly, the audit report recommends that prior to entering into
long-term agreements for renewables with fixed pricing, AEP-Ohio should fully evaluate
self-build and biomass co-firing alternatives and should explore contract options that
would provide some protection in the event that the contract pricing for power and/or
RECs diverge with market prices. (Id. at 1-7.)

B . AEP-Ohic’s Position on Ménagement Audit Recommendations

AEP-Ohio witnesses generally iestified that the Companies are either in agreement
with or not opposed to the auditor’s m/p recommendations 2 through 6 found at pages 1-
7 of the audit. Regarding m/ p audit recornmendation 2, the reconsideration of new coal
procurement strategies, AEP-Ohio witness Rusk testified that the Companies agree with
the recommendation and are currently undertaking such an effort (Co. Ex. 2 at 3). AEP-
Ohio witness Nelson testified regarding m/p audit recommendation 3 that the Companies
~arenot opposed to a review of the audit period operational issues concerning the Cardinal
1 scrubber in the next fuel adjustment clause proceeding (Co. Ex. 3 at 8-9). Regarding m/p
audit recommendation 4, AEP-Ohio witness Rusk . explained that AEPSC has already
begun an effort to study the continued use of the Conesville Preparation Plant with the
goal of formulating a récommendation on this facility for the next management
performance audit (Co. Ex. 2 at 4). AEP-Ohio witness Rusk also testified regarding m/p
audit recommendation 5. Mr. Rusk observed that AESPC is currenily updating its fuel
procurement policies and should have those updates in dme for the next m/p audit.
However, Mr. Rusk clarified that these revisions are focused on procurement policies and
not focused on procurement procedures as the Companies believe that the current
approach results in the efficient procurement of fuel at the lowest reasonable cost. (Id. at
5) Regarding m/p audit tecommendation 6, that the Companies should fully evaluate
and explore self-build and biomass co-firing alternatives before entering long-term
agreements for renewables with fixed pricing, AEP-Ohio witness Simmons testified the
Companies are constantly exploring she most cost effective sources of renewable
generation. Wiitness Simmons explained that bio-mass is one renewable already under

000000012



09-872-EL-FAC, et al. -7~
consideration. The witness discussed two requests for proposal issued by AEPSC in 2010, -
one for bio-mass and one for a pre-blended bio-mass and coal mixture. Additionally,
AEPSC is also considering other co-firing alternatives such as biodiesel. Finally, witness
Simmions testified that the self-build option is being evaluated but is less likely without a
clear cost recovery path, (Co. Ex. 4 at 4-6) The sole m/p audit recommendation that
generated substantial disagreement among the parties and was the primary focus of the
hearing and post-hearing briefs involved m/p audit recommendation 1 discussed in detail

below.

C.  Disputed Management Audit Recommendation 1

Management audit recommendation 1 states that:

© EVA believes that the PUCO should review whether any proceeds from the
Settlement Agreement should be a credit against OPCO's FAC under-
. recovery. This buy-out is somewhat unique as it occurred during a period
in which fuel cost recovery was not regulated yet the entire value received

was for tons that would have been shipped during the ESP period.

1. - AEP-Ohic’s Position

AEP-Ohio maintains that, contrary to the position of OCC and IEU-Chio, it is
important to note that the explicit language of m/p audit recommendation 1 is limited to
deciding whether proceeds from the 2008 Settlement Agreement should be used to offset
OF’s under-recovery of fuel costs In 2009 (t. Ex. 1 at 1-6). The Companies explain that the
proceeds of the 2008 Setflement Agreement include a lump swmn payment (made in three
equal payments) and a coal reserves asset located in West Virginia AEP-Ohio witness
Dooley testified that a substantial portion of the Tump sum payment was already credited,
in part, against 2009 fuel costs flowed through the EAC with the other portion to be
credited against 2010 fuel costs flowed through the FAC (Cos. Bx. 1 at 4). Moreover,
according to AEP-Ohio, the present valtue of the undeveloped, unpermitted coal reserve is
simply not knowr, but, in any event, the coal reserve is an OP asset that ratepayers have
no claim upor. Additionally, the Companies note, the auditor clarified that the separate
2008 Delivery Shortfall Agreement was not a part of the equity issue raised in my/p audit
recommendation 1. The auditor further clarified, according to the Companies, that EVA
was not making a recommendation but merely felt that the Commission should consider
the issue (Tr. I at 38). AEP-Ohio states that, while the audifor may have had good
intentions in raising this equity issue, it would be inappropriate for the Commission to
entertain the notion because it creates a host of legal issues and because the issue 1s
susceptible fo expansion of the issue as OCC and IEU-Ohio have done.

Contrary to the posiﬁohs of TEU-Ohio and OCC, discussed below, the Companies,
citing to the ESP Cases order at 20-22, assert that the Commission fully understood and
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expected that the projected magnitude of the OP fuel deferrals by the end of the BSP was
approximately $550 million and the Commission built this factor into the structure of the
rate cap/phase-in plan as part of the modified ESP. AEP-Ohio claims that - the
opporturistic positions of OCC and IEU-Ohio constitute selective and unlawful retroactive
ratemaking in violation of Keco Industries, Inc., v. Cincinmati & Suburban Bell Tel. Co. (1957),
166 Ohio St. 254 and Lucas Cty. Comms. . Pub. Util. Comm. (1997), 80 Ohio St.3d 344.
Additionally, the Companies maintain that, pursuant to the determinations made in the
BSP cases and the entry in this proceeding, the audit period is for 2009 and the prudence
review must be limited to 2009 fuel procurement activities. These two key Comimission
© determinations involving operation of the FAC mechanism during the ESP were fully
adjudicated and decided as part of the Cormmission’s decision in the ESF case. Thus, these
determinations are Tes judicata and carmot be relitigated or reapplied on a retroactive
basis. See Ohio Consumers’ Counsel v. Pub. Util. Comm. {2006), 111 Ohio 5t.3d-300, 318; Qhio
Consumers’ Counsel v. Pub. Uil Comm. {1985), 16 Ohio St.3d 9,10. '

. Moreover, the Companies assert that the FAC baseline was a hotly contested, fully
litigated issue decided in the ESP cases and cannot now be modified in this case. AEP-
Ohio asserts that the Commission and the parties understood in the ESP cases that
adopting a lower FAC baseline created a higher non-FAC generaﬁon rate which when
coupled with the rate caps adopted as part of the modified ESP resulted in large fuel
deferrals recoverable in the future through a nonbypassable surcharge on all customers in
order to mitigate a larger initial Tate increase. These are the same fuel deferrals OCC and
IEU-Ohio are challenging at the Ohjo Supreme Court claims AEP-Ohio, Since these same
:ssues have been appealed to the Ohio Supreme Court, the Companies aver that any
atternpt to collaterally attack the FAC in this proceeding should not be entertained. As a
final matter AEP-Ohio opines that each of the 2008 agreements raised py OCC and IEU-
Ohio were prudently adopted and the Comumission should not disturb any continuing
effects of those agreements, especially given that each agreement was entered into by OP
prior to commencement of the ESP's new FAC and before the 2009 audit period.

2, IEU-Ohio’s Position

IEU-Ohio maintains that the cecord reflects that the Companies received benefits or
value in return for the voluntarily renegotiated contracts, that the Companies accounting
failed to flow through the benefits of the voluntarily renegotiated contracts, and that, as a
result, customers paid more in fuel costs in 2009 than they would have had AEP-Ohio not
renegotiated certain contracts. Specifically, IEU-Ohio states that the Commission should
credit to customers the full benefit of the voluntary 2008 Settlement Agreement. In this
regard, [EU-Ohio recomumends crediting the full lump sum cash payment resulting from
the 2008 Settlement Agreement rather than only a portion of the lump sum payment as the
Cornpanies have done (IEU-Ohio Ex. 1 at 6). Additionally, TEU-Ohio argues that the
Commission should direct the auditor in the next m/p audit to review and provide a
current valuation of the West Virginia coal reserve fo be credited against OF's FAC under-
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recovery that AEP-Ohio will begin collecting in 2012. In the meantime, however, IEU-
Ohio recommends that the Commission ase the booked value of the West Virginia coal
reserve to inake an initial downward adjustment to the OP FAC under-recovery. (Id. at7.)
Crediting the booked value to the under-recovery now, claims IEU-Ohio, will ensure that
custormers do not pay carrying cOsts associated with the booked value while the
Commission works to ensure a more accurate valuation of the West Virginia coal reserve.
Additionally, claims [EU-Ohio, the booked reserve credit will not impact rates or harm
OF’s cash flow due to OP’s FAC under-recovery deferral, [EU-Ohio also maintains that
the Cormmission should credit against the OF FAC ander-recovery the full value of the
note receivable by the Companies for the remaining 2008 tonnage that was never delivered

a5 2 result of the 2008 Buyout Agreement (/d. at5).

As an alternative recommendation, JEU-Chio states that the Commission credit
against OP’s FAC under-Tecovery the difference between the coal contract price under the
contract subject to the 2008 Settlement Agreement and the price per ton paid for the
replacement coal multiplied by the number of replacement tons of coal purchased during
2009 (Id. at 8). The primary benefit of this option is one of administrative convenience
claims IEU-Ohio as it does not require either a future auditor or the Commission to make a
subsequent determination of the value of the West Virginia coal reserve (Id.). Adopting
this option would moot the need to determine whether the full benefit of the Tump sum
2008 Settlement Agreement should be credited. to customers, the need to properly

determine the value of the West Virginia coal reserve, and a determination of whether to
credit customers for the proceeds of from the subsequent 2008 Buyout Agreement (Id. at 9).

“The last adjustment recommended by IEU-Ohio involves a 2008 Contract Support
Agreement. Under the »008 Coniract Support Agreement, CSP agreed to increase the base
price for a certain tonnage of coal during 2009 with the option for CSP to acquire coal at a
discount off the market price per ton for two three-year extensions of the agreement
beginning in 2013, IEU-Ohio recommends that the Commission require CSP to refund the
increased price per ton that AEP-Ohio agreed to pay for coal during 2009 as part of the
2008 Contract Support Agreement to its FAC customers and account for the fotal increase
4s a deferred expense with no carrying costs ({d. at 11-12). Should the Commission
determine that carrying costs on the deferred expense are appropriate, IEU-Ohio argues
that the carrying costs should be a debt-only rate. The deferred expense would then be
amortized if and when CSP actually exercises the options for the respective three-year
extensions of the 2008 Contract Support Agreement beginning in 2013. (Id.) Without this
adjustment, IBU-Ohio claims that the present customers incurred higher costs for coal in
2009 but have no assurance that they will receive any of the future benefits. IEU-Ohio

i concludes by noting that its recommendations more fairly balance the benefits and costs

associated with the coal supply contracts.

000000015



09-872-EL-FAC, et al. - ' -10-

In response to AEP-Ohio’s case-in-chief, IEU-Ohio urges the Commission to direct
the Companies o, provide' its customers the benefits due them from the voluntary coal
contract negotiations. [EU-Chio also took issue with the Companies’ claims that the relief
requested by the intervenors and by Staff involves retroactive ratemaking and is -
prohibited under Keco and Lucas Cty. Keco is inapplicable, argues [EU-Ohio, as that case
involved fraditional regulation and did not involve issues associated with a self-
reconciling . autornatic adjustment clause. Even if the Commission were to find some
credibility in AEP-Ohio’s argument, IEU-Ohio maintains that the Commission could easily
remedy that situation by merely repricing the coal as outlined in the testimony of IEU-

Ohio witness Hess (Id. at 7-8).

IEU-Ohio also urges the Commission t0 reject the Companies’ claims that the
Commussion is erely limited to looking at fuel procurement activities during calendar
year 2009. IEU-Ohio notes that AEP-Ohio’s own witness acknowledged that in conducting
the 2009 audit that it was necessary for the auditor to determine whether contracts entered
into prior to the audit period had any impact on audit period costs (Tr. L at 162-163). AEP-
Ohio’s claims of res judicata are also suspect, [EU-Ohio avers, as neither claim preclusion
nor issue preclusion, two necessary -components of res judicata, apply in this instance.
TEU-Ohio next takes issue with the Companies’ position that the parties are attempting to
illegally relitigate the FAC baseline established in the ESP case. Neither the intervenors
nor Staff advanced proposals to modify the FAC baseline asserts [EU-Ohio.

IEU-Ohio next disputes the Companies’ argument that the intervenors are claiming
a property ownership interest in the coal reserve for ratepayers. IEU-Chio asserts that
nowhere did the intervenors or Staff claim such an ownership interest but simply that the
benefits that have beer deprived of OP customers be netted against the costs that OP has
billed and collected from customers. Next, IEU-Ohio maintains that it is not challenging
the appropriateness of the accounting based on any conflict with GAAP, but rather makes
a ratemaking recommendation for the Commission’s consideration. Lastly, IEU-Ohio
avers that, contrary to the Companies position, TEU-Ohio did consider the production
bonus payment made in 2008 and agreed that the FPAC customers had paid their fair share
of the costs of that contract (Tr. 1 at 255). For these reasons, IEU-Ohio urges the
Commission to adopt its recommendations o mOre fairly balance the benefits and the

. costs associated with the coal supply contracts discussed in this proceeding.

3, OCC's Position

OCC submits that AEP-Ohio is attempting to pass on to its customers all of the
Companies costs under certain fuel procurement contracts, while keeping the majority of
the benefits acquired in the contracts, thereby causing its customers to pay more fuel cost
fhan authorized by law in violation of Section 4928 143(B)(2)(a), Revised Code, and Rule
4901:1-35-03(C)(9)(a)(ii), O.A.C. For example, similar to the position taken by IEU-Ohio,
OCC asserts that the Companies 2008 Settlement Agreement produced added costs for
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customers while AEP-Ohio only shared a portion of the lump sum payments the
Companies received as well as only a portion of the West Virginia coal reserve. Another
example of AEP-Ohio passing along increased costs while keeping the majority of the
benefits is the renegotiated coal procurement contract whereby AEP-Ohio agreed to pay
the coal provider an increased price of coal per ton during 2009 while having the
opportunity fo receive a per ton discount on all tons of coal delivered from 2013-2018.

To prevent AEP-Ohio from recovering more fuel cost from its customers than the
Companies should under law, OCC submits that the Commission should order that AEP-
Ohio's customers receive the financial benefits from the Companies fuel procurement
contracts through immediate credits to AEP-Ohio’s FAC deferral balance. As previously
discussed, those fuel procurement benefits that should be credited against the FAC
' deferral balance include the full lump sum payment and the fair value of the West Virginia

coal reserve that-was part of the settlement agreement as well as the fair value of the coal
market price discount option for future coal delivery negotiated as part of the 2008
Contract Support Agreement. ARy delay in applying these credits will unnecessarily
increase the burden to the customers of OF because the carrying charges associated with
OF's fuel cost deferral can exceed $10 million every three months (OCC Ex. 1 at 16).

Responding to the Companies’ arguments, OCC asserts that the underlying ESP
decision and the January 7, 2010, entry in this case do not limit the Comunission’s review of
AEP-Ohio’s fuel procurement contracts to only those entered info during the 2009 FAC
period. Additionally, OCC argues that neither OCC nor TEU-Ohio are attempting to “claw
back” revenue from a prior rate planas argued by AFEP-Ohio. Moreover, the FAC baseline
is not relevant, claims OCC, to the issue of requiring AEP-Ohio to recover only its actual
fuel cost nor does the FAC baseline constitute res judicata. OCC’s final argument is that
requiring AEP-Ohio to recover only its actual fuel cost does not constitute selective or -

retroactive ratemaking as argued by the Companies.

4. Staff's Position

. As a general matter, Staff supports the findings and recommendations contained in
the Audit Report and recommends that those recommendations be adopted by the
Commission. Staff acknowledges that the Companies are entitled to recover the costs of
fuel but only to recover the true cost incurred, In other words, Staff asserts that any
proceeds’ received offsetting the cost of fuel should be credited against under-recoveries,
regardless of the period in which the proceeds are recognized. Since the value of such
credits cannot be determined at this time, Staff recommends that the Commission direct
the auditor to evaluate the value of proceeds received by the Comparies and not credited

either to the FAC or t0 deferred under-recoveries and mzke recommendations in the next
audit proceeding as to the value to be credited. |
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Responding t0 a aumber of AEP-Ohio arguments, Gtaff notes that arguments
concerning prohibited reroactive ratemaking and imprudence are irrelevant and have not
been raised by the auditor's report. AFP-Ohio’s arguments concerning regulatory
accounting are rejected by Staff as the Commission and not the Companies determine the
appropriate accounting for regulatory purposes. Staff does agree with the Companies that
Ohio ratepayers do not Own the coal reserves that were part of the Settlement Agreement,
however, Staff asserts that the value of the coal reserves is part of the cost of fuel and

therefore should be examined by the next auditor.

D.  Comunission Conclusion on Management Audit Recommendations

Initially, the Commission notes that there were very few concerns raised by the
parties as to the auditor’s m/p recommendations 2 through 6 found at pages 1-7 of the
audit. Therefore, the Commission will adopt the auditor's m/p recommendations 2
throu_gh 6 as outlined in the audit. The Commission notes that there were, however,
widely contrasting positions taken by the parties concerning m/ p audit recommendation 1
which recommends that the Commission should review whether any proceeds from the
Settlement Agreement (Le., the 2008 lump sum payment AEP-Ohio received as well as the
West Virginia coal reserve) should be a credit against OP’s FAC under-recovery. '

Following a thorough review of the record and the arguments raised by the parties
in this matter, the Commission determines that all of the realized value from the
Settlement Agreement should be credited against OF's FAC under-recovery namely the
portior of the $30 million 2008 lump sum payment not already credited to OF ratepayers
as well as the $41 million value of the West Virginia coal reserve that AEP booked when
the Settlernent Agreement was executed. Additionally, because the value of the West
Virginia coal reserve is not clear and because AEP had planned to begin the permitting
process at the time of the audit which should enhance the value of the coal reserve, we
direct AEP to hire an auditor specifically to examine the value of the West Virginia coal
reserve and to make a recommendation to the Commission as to whether the increased
value, if any above the 541 million already required to be credited against OP's undez-
recovery, should accrue fo OP ratepayers beyond the value of the reserve that AEPSC
. booked under the Settlement Agreement. The Commission will issue by subsequent entry
a Request for Proposal to hire the auditor discussed above.

Tn making the above determination the Commission notes that the record reflects
that the Settlement Agreement was entered into in order to terminate a long-term coal
supply agreement, entered into in 1992, because the price of coal ander the agreement was
significantly below market in mid-2007. This long-term agreement was replaced with a
new agreement which resulted in OP ratepayers paying significantly more for coal
beginning in 2009, the start of the ESP period, than would have been paid had the
Settlement Agreement not been entered into. We recognize that this situation is somewhat
unique given that OF's fuel costs were not regulated during the period when the buyout
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occurred and the benefits booked yet the value was realized from coal that should have
been delivered during the ESP period. While we do not find any motivation by AEPSC to
fransfer value from ratepayers during the ESP to an earlier date, nevertheless, the long-
term coal agreement was an OF asset for which the value would have flowed through to
OP ratepayers through the ESP period but for the extraordinary circumstances related to
the early contract termination. Given these factors, we agree with Staff that, in order to
determine the real economic cost of coal used during the audit period, more of the value
realized by AEF for entering info the Settlement Agreement should flow through to OF
ratepayers through a credit to OF's under-recovery and deferrals.

Citing to the ESP cases (Case Nos. 08-917-EL-650 and 08-918-EL-350, Opinion and
Order, March 18, 2009, at pages 14-15) and an earlier entry in this proceeding, AEP-Chio
argues-that the Commission limited the audit period and the prudence review in this case
to 2009 procurement activities and that the only relevant factor is the price the Companies
paid for.coal during 2009, The Commission disagrees. Confrary to the Companies
argument, the Commission is not seeking to reach into another audit period in order to
modify rates charged during the audit period but rather is rendering its decision in order
to match the revenues’ and benefits incurred during the audit period. Nor has the
Comumission found that entering into the Settlemeni Agreement was imprudent. Again,
the Commission is only finding that to determine the real economic cost of coal during the
audit period, the Commission must consider both the revenues and the benefits received
by the Companies pursuant {0 the Settlement Agreement and not rely solely on the price
paid for coal during 2009. AEP-Ohio further claims that the parties in this case are
attempting to illegally relitigate the . FAC baseline established in the ESP cases. AEP-
Ohjo’s claims are without merit as the Comumission has not adjusted the baseline for the
2009 period as decided in the Companies FSP cases. Rather, the Commission, in this case,
is engaging in a reconciliation and accounting which was explicitly contemplated by the
ESP cases in future FAC proceedings. Otherwise, there would be no rationale for
undertaking an annual audit. In this case, the Cominission is making an accounting
adjustment to recognize extraordinary events affecting 2009 costs such that the Companies
9009 real costs will be comparable to the proxy baseline selected in the ESP proceedings.

: AEP-Ohio’s arguments concerning the applicability of Keco and Lucas Cly. are

likewise unavailing, According to the Companies, any attempt to credit amounts booked
in 2008 during the prior rate plan would violate the longstanding prohibition against
retroactive rateraking established in Keco. However, Keco does not apply in this situation.
The Commission is not considering modifying a previous rate established by a
Commission order through the ratemaking process as the Court considered in Keco.
Rather, the Commission, by ordering the Companies to credit more of the proceeds from
the Settlement Agreement to OP’s deferral balance, is establishing a future rate based upon
the real cost of the coal used by the Compariies to generate electricity during the 2009 FAC
audit period.- The proceeds AEP-Ohio received for entering into the Settlement Agreement
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are but one of the componenis W yich impact the Comparnies cost f0 provision electricity
during 2009. Likewise, Lucas Cty. does not apply to the present situation. In Lucas Cty.,
the Court held that the Comumission was not statutorily authorized to order a refund of, or
credit for, charges previously collected by a public utility where those charges were
calculated in accordance with an experimental rate program which has expired. As noted
above, the Commission has not made a determination modifying the rate the Companies
collected during 2009. Additionally, there isno experimental rate program involved in the
current case, Thus, Lucas Cty. does not apply in this matter.

 Asto any benefits associated with the delivery shortfall agreement and the contract
support agreement that OCC and IEU-Ohio assert should also be factored into the
Companies FAC ander-recovery, the Commission determines that any effect these
agreements may have had on AEP-Ohio’s fuel costs, if any, would appear 10 apply in time
periods outside of the current audit. Therefore, while those agreements may be examined

by a future audit, those agreements will not be further examined as- part of the current
audit. '

[v. Financial Audit Recommendations

The audit report also included six financial audit recommendations. In the first
recommendation, the auditors submit that the FAC workbooks should be modified to
include explanations that identify and/or explain differences between includable FAC
amounts recorded in the general ledger Versus ncludable FAC amounts derived from
other sources (e.g. Monthly Purchase Summary Reports}). Additionally, these
explanations should also apply to issues such as timing differences and/ or prior period
adjustments. The second recommendation is that CSP and OP should include the
reconciliation of the fuel and puschased power accounts that have been designated as
-rcludable FAC costs with the monthly FAC workbooks, to ¢acilitate a clear audit trail.
The third financial audit recommendation is that the Companies overall should provide a
better audit trail for tracing cOsts. Fourth, the auditors suggest that the Commission may
want to have AEP-Ohio explain further how the four generating units designated as “must
run” units by PJM are affecting the costs that are ecoverable in the FAC. The fifth
financial audit recommendation is that the Companies should update and/or modify its
systems in order 0 better indicate hourly or 24-hour dispatch costs and off-system sales

cost information related to forced outages.

AEP-Ohio witness Dooley testified that the Companies agree with and plan to
implement the auditors recommendations regarding financial audit items 1, 2, and 3 (Co.
Ex. 1 at 6). The Companies’ Winesses did not specifically address financial audit
recommendations 4 and 5. The Companies otherwise did acknowledge, however, that
AEP-Ohio agreed with and planned to implement the fnancial audit recommendations as

clarified in the Companies’ testinony (Cos. Brief at 51).
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As AEP-Ohio does not-challenge financial
Cominission will adopt such recommendations made in the audit report:
: The final financial audit recommed
. Division (RTD) and has 10 sub-components.
respond to the following prior {0 the next au

the results of this additional information:

(@)

(b

- ©

()

(@

RTD should be required to explain and justify the rationale of
the Net Investment Base and Cost of Capital Billing Adder

formula presented in EVA 4-5, Confidential’ Attachments 1 and

2.

RTD should be required to provide a procedure for updating
the cost of capital and the Return on Equity (ROE) component

" that is commensurate with the risk of the operation.

* An Over Collection by RTD indicates that RTD collected too

much from the affiliated companies for barge operations in a

particular year. The Over Collection should be a subtraction

_ from the Investment Base (rather than an addition o RTD's

expenses).

RTD should provide documentation that it corrected its
calculation of the 2008 Working Capital Requirement and the

' 2009 Working Capital Requirement and the resulting credits

$43,314 (2008) and $45,117 (2009) to RTD's customers were
recorded in its 274 Quarter’s 2010 true up and credited to the
operating companies in August 2010. OP’s portion of these
credits is $15, 298 (2008) and $17,325 (2009).

Balance Sheet items such as Prepayments, Materials and

Supplies inventory and Other Current and Accrued Liabilities,

if considered in developing a utility’s rate base, are typically
added or subtracted on a 13-month average balance basis. RTD
should be required to explain why its current methodology of
dividing balance sheet items (such as prepayments, materials
and supplies inventory, and other current and accrued
liabilities) by eight to derive the Investment Base is a
reasonable and appropriate method.

15

audit recommendations 1 through 5, the

dation involves the River Transportation
The audit report suggests that RTD should
dit and that the next auditor should review
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(f  OP, RTD and other AEP affiliates that utilize the RTD should
work together to revise the RTD formula to conform with
generally accepted public utility industry rate base and
ratemaking standards. OP should report quarterly concerning
the progress of these efforts by including a description of
progress made in its quarterly FAC filings. .

(g)  The details of RTD charges including, but not limited to, Other
Administration Expenses and “AEP Admin Charges” such as
those provided by AEP in response to LA 7-17, should be
reviewed in detail in the next audit period.

(h) RTD should prepare a-jusﬁﬁcéﬁon for how RTD's income tax
expense and Accumulated Deferred Income Taxes are handled.

6 RTD should explain the Accumulated Deferred Income Taxes
(ADIT) amounts on its Balance Sheet and identify any amounts
and components related to the use of accelerated tax

depreciation.

G To the extent that RTD has cost-free capital in the form of ADIT
related to the use of accelerated tax depreciation (which would
typically be associated with credit-balance ADIT amounts),
RTD should prepare an explanation why that cost-free capital
should not be subtracted in deriving the Investment Base,
similar to how ADIT balances would be subiracted in deriving

a utility’s rate base.

Regarding financial audit recommendations 6a, 6e, 61, and 6j, the Companies state
that, although the current freatment is a reasonable approach, AEP-Ohio is willing to have
the RTD division amend its calculation to be in accordance with the traditional base
treatment recommended by the audit report starting January 1, 2011 (Co. Ex. 3 at 11).
Financial audit recommendation 6b is unnecessary, says AEP-Ohio, because there is
already a procedure in place for updating the cost of capital and Return on Equity
component commensurate with the risk (Id.). AEP-Ohio witness Nelson testified that the
ROE is adjusted on January 1 each year to the refurn allowed by FERC. In the absence of a
recent FERC. order, the ROE becomes that established by the Indiana Utility Regulatory
Commission in its most recent order (Jd. at 11-12). Regarding financial audit
recommendations 6¢c and 6d, the Companies explain that RTD has made all necessary
changes to correct the Working Capital Requirement for 2008 and 2009 and will
appropriately credit the applicable operating companies including OP. Documentation
will be available for the next audit states AEP-Ohio (Co. Ex. 1 at 6). Similarly, the
- Companies have no objections to financial audit recommendations 6g, 6h, and 6i. AEP-
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Ohio commits that the necessary explanations will be available for the next audit (Co. Ex. 1
at 6-7; Co. Ex. 3 at 12).

Generally, the Companies agree with and plan to implement financial audit
recommendations 6a through 6i. Regarding financial audit recommendation 6b, the
Companies have adequately explained and thus have complied with the auditors’
tecommendation. Therefore, no further action is required by the Companies on financial
audit recommendation 6b, The Commission adopts as its determinations in this matter,
financial audit recommendations 6a through 61 with the exclusion of recommendation 6b
discussed in the preceding sentence.

V. . Ormet sfi'pulation

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission
proceedings to enter into a stipulation. Although not binding on the Commission, the
terms of such an agreement are accorded substantial weight, Consumers” Counsel v, Pub.
UHL Comm. (1992), 64 Ohio 5t.3d 123, 125, ciling Akron v. Pub. Util. Comm. (1978), 55 Ohio
St2d 155. This concept is particularly valid where the stipulation is unopposed by any
party and resolves all issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Copumission proceedings. Cincinnati Gas & Electric Co.,
Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case No. 93-230-
TP-ALT (March 30, 1994); Oklio Edison Co., Case No. 91-698-EL-FOR ef al. (Decémber 30,
1993); Cleveland Electric Iilum. Co., Case No. 88-170-EL-AIR (January 30, 1989); Restaternent
of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC (Novernber 26, 1985).
The ultimate issue for our consideration is whether the agreement, which embodies
considerable time and effort by the signatory parties, is reasonable and should be adopted.
In considering the reasonableness of a stipulation, the Commission has used the following

criteria:

(1) Is the settlement a product of serious bargaining among
‘capable, knowledgeable parties?

(2)  Does the settlement, as a package, benefit ratepayers and the
public interest?

(@) Does the settlement package viclate any important regulatory
principle or practice? '

The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. [tdis.
Energy Consumers of Ohio Power Co. 0. Pub. Ul Comm. (1994), 68 Ohio St.3d 559, citing
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‘Consumers’ Counsel, supra, at 126. The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.}. '

We find that the Ormet stipulation entered into by the stipulating parties is
reasonable and should be adopted. In making this determination, the Commission notes
that the Ormet stipulation is a product of serious bargaining among capable,
knowledgeable parties and is the product of an open process. Moreover, as a package, the
Ormet stipulation benefits ratepayers and furthers the public interest as a more thorough
examination involving the collection of deferrals and carrying charges associated with the

‘provision of service to Ormet is already the subject of a pending case before the
Commission in In the Matter of the Application of Columbus Southern Power and the Ohio
Power Company to Recover Commission-Authorized Deferrals Through each Company's Fuel
Adjustment Clause, Case No. 09-1094-EL-FAC (09-1094). Therefore, a detailed examination
of the complex issues surrounding AEP-Ohio’s provision of service to Ormet, the largest,
most energy-intensive customer that the Companies serve in Ohio, does not have to be
considered in this proceeding, Finally, the Commission finds that there is no evidence that
the stipulation violates any important regulatory principle or practice and, therefore, the
stipulation meets the third criterion. Accordingly, the Ormet stipulation is approved.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)  CSP and OP are public utilities under Section 4905.02, Revised
Code, and are subject to the jurisdiction of this Commission.

(2)  These cases relate to the Commission’s review of CSP and OF’s
‘ fuel costs during the period from January 1, 2009, through
December 31, 2009. ‘ :

(3} By entry issued January 7, 2010, the Commission selected EVA
to perform CSP and OF's audit for the period of January 1,
2009, through December 31, 2009. On May 14, 2010, EVA filed

its audit report.

(@)  On January 7, 2010, IEU-Ohio, OCC, and Ormet were granted
intervention in these cases.

(5) A hearing in these matters was held on August 23 and August
24, 2010.

(6)  Briefs and reply were filed on September 23, 2010, and October
15, 2010, respectively. :
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(7} At the hearing, a stipulation was submitted acknowledging
that a determination on the collection of deferrals and carrying
charges associated with an Ormet Interim Agreement is the
subject of a pending case before the Commission and that the
issues associated with the Ormet Interim Agreement would be
addressed in-that proceedmg The stipulation was signed by
AEP-Ohio, Staff, OCC, TEU-Ohio, and Ormet. The stipulation
meets the criteria used by the Commission to evaluate
stipulations, is reasonable, and should be adopted.

ORDER:
It ié, therefore,

ORDERED That the Companies credit OF’s FAC under-recovery as . discussed
herein. It is, further, ,

ORDERE_'D, That the Companies hire an auditor as discussed herein. Itis, further,

ORDE_RED, That the stipulation entered into by AEP-Ohio, Staff, OCC, IEU-Ohio,
and Ormet be adopted and approved. Itis, further,

ORDERED, That AEP-Ohio take all necessary stepé to carry out the terms of this
opinion and order. Itis, further, )

ORDERED, That riothing in this opinion and order shall be binding upon the
Cormumission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further, .
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ORDERED, That a copy of this opinion and order be served upon each party of
record. B _ :

THE PUBLIC UTILITIES COMMISSION OF OHIO

Paul A Centolella " Steven D. Lesser
AndreT. Porter | " Cheryl L. Roberto

IR)/vem
Eritered in the Journal
AN 28 2012
T \BLTT, AT Couady

Betty McCauley
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Fuel Adjustment )
Clauses for Columbus Southern Power . ) g:zz gg' 83:3;2:55 gﬁg
Company and Ohio Power Company. ) '

ENTRY ON REHEARING

The Commission finds:

1)

@

Columbus Southern Power Company (CSP) and Ohio Power

Company (OP) (jointly, AEP-Ohio or the Companies)! are
public utilities as defined in Section 4905.02, Revised Code,
and, as such, are subject to the furisdiction of this Commission.

By opinion and order issued March 18, 2009, as clarified by the
entry on rehearing issued July 23, 2009, in Case Nos. 08-917-EL-
S5O and 08-918-EL-SSO, the Commission modified and
approved AEP-Ohio’s application for an electric security plan
(ESP) for 2009 through 2011, which included approval of a fuel
adjustment clause (FAC) mechanism for CSF and OP, under
which the Companies recovered prudently incurred costs
associated with fuel, including consumables related to
envirommental compliance, purchased power costs, emission
allowances, and costs associated with carbon-based taxes and
other carbon-related regulations (ESP 1 order).2 The approved
FAC mechanism provided for quarterly reconciliations to
actual FAC costs incurred by the Companies, which established
the FAC rates for the subsequent quarter, as well as an annual

" audit of the accounting of the FAC costs. The Commission also

authorized a phase-in of AEP-Ohjo’s ESP rates during the term.
of the ESP by deferring a portion of the annual incremental
FAC costs such that the amount of the incremental FAC
expense to be recovered from customers would be limited so as
not to exceed specified percentage increases on a total bill basis.

1 By entry issued March 7, 2012, the Commission approved and confirmed the merger of CSP into OP. In
the Matter of the Application of Ohio Power Company and Colunibus Southern Power Company for Authority to
Merge and Related Approvals (Merger Case), Case No. 10-2376-EL-UNC. ‘

2 In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security Plan;

an Amendment to its Corporate Separation Plar;

and the Sale or Transfer of Certain Generating Assets, Case No.

08-917-EL-SS0; In the Matter of the Application of Ohio Power Company for Approval of its Electric Security
Plan; and an Amendment to its Corporate Separation Plan, Case No. 08-318-EL-S50.
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(3)  OnMay 14, 2010, Energy Ventures Analysis, Inc. (EVA) filed, in
the: present cases, a management/performance (m/p) and
financial audit report in response to its annual audit of
AEP-Ohio’s FAC mechanism for 2009 (audit report). '

(4) On January 27, 2011, in Case No. 11.346-ELSSO, et dl,
AEP-Ohio filed an application for approval of a second ESP to
begin on January 1, 2012 (ESP 2 cases).? :

(5) - On September 7, 2011, a stipulation and recommendation
(ESP 2 stipulation) was filed by AEP-Ohio, Staff, and other

" parties to resolve the issues raised in the ESP 2 cases and
several other .cases pending  before the Commission
(consolidated cases).# The ESP 2 stipulation provided, inter alia,

that the current FAC mechanism was to continue through May

31, 2015.

(6)  On December 14, 2011, the Commission issued an opinion and
order in the consolidated cases, modifying and adopting the
ESP 2 stipulation (ESP 2 order). '

(7} ' On January 23, 2012, the Commission issued its opinion and
order in the present proceedings regarding the annual audit of
AFP-Ohio’s FAC mechanism for 2009 (FAC order). With
respect to the financial audit recommendations contained in the
audit report, the Commission adopted financial audit
recommendations 1 through 5, as well as 6a through 6i, with
the exclusion of 6b. The Commission also adopted m/p audit
recommendations 2 through 6, as contained in the audit report.

3 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Authority
to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric
Security Plan, Case Nos, 11-346-EL-850 and 11-348-EL-SSO; In the Matter of the Application of Columbus
Southern Power Company end Olio Power Company for Approval of Certain Accounting Authority, Case Nos.
11-349-EL-AAM and 11-350-EL-AAM.

" 4 Merger Case, Case No. 10-2376-EL-UNC; In the Matter of the Application of Columbus Southern Power

Company to Amend its Emergency Curtailment Service Riders, Case No. 10-343-EL-ATA; In the Matter of the

Application of Olio Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-344-EL-

ATA; In the Matier of the Commission Review of the Capacity Charges of Ohio Power Company and Columbus

Southiern Power Company, Case No. 10-2929-EL-UNC; Ir the Matier of the Application of Columbus Southern

Power Company for Approvd of a Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144,

Revised Code, Case No. 11-4920-EL-RDR; I the Matter of the Application of Ohio Power Company for Approval

of & Mechanism to Recover Deferred Fuel Costs Pursuant fo Section 4928.144, Revised Code, Case No. 11-4921-

EL-RDR.
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In m/p audit recommendation 1, EVA recommended that the
Commission consider whether any proceeds from a settlernent

. agreement that American Electric Power Service Corporation

(AEPSC) had executed with a coal supplier in 2007 (settlement
agreement) should be credited against OF's FAC
under-recovery for 2009. The settlement agreement was
effectively a buy-out of the contract with the coal supplier after
5008. Pursuant to the terms of the settlement agreement, OP
received a lump sum payment {(made in three equal payments)

and coal reserve in West Virginia. In the FAC order, the .

Commission determined that all of the realized value from the
settlement agreement should be credited against OP's FAC
under-recovery for 2009. The Commission specified that the
portion of the $30 million lump sum payment not already
credited to the ratepayers of OP, as well as the $41 million
value of the West Virginia coal reserve booked when the
settlement agreement was executed, should be credited against
the FAC under-recovery. Additionally, because the present
value of the West Virginia coal reserve is unknown and the

permitting process is expected to enhance its value, the

* Commission indicated that a request for proposal (RFP) would

be issued by subsequent entry to hire an auditor to examine the

 yalie of the West Virginia coal reserve. The Commission noted

that the auditor would be expected to make a recomunendation
as to whether the increased value of the West Virginia coal
reserve, if any, above the $41 million already required to be
credited against OP's FAC under-recovery should accrue to
ratepayers. '

Finally, the Commission determined that the delivery shortfall
agreement and the contract support agreement would not be
further examined as part of the current audit. The Commission
noted, however, that these agreements may be examined in a

future audit, given that their impact on AEP-Ohio's fuel costs,

if any, appeared to occur in time periods outside of the current
audit.

Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Comnmission proceeding may apply
for a rehearing with respect to any matters determined therein
by filing an application within 30 days after the entry of the
order upon the Commission’s journal.
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On Febraary 22, 2012, applications for rehearing of the FAC -

order were filed by AEP-Ohio, Industrial Energy Users-Ohio
(IEU-Ohio), and the Ohio Consumers’ Counsel (OCC).

On February 23, 2012, the Comumission jssued an entry on
rehearing in the consolidated cases, granting rehearing in part
(ESP 2 entry on rehearing). Finding that the signatory parties
to the ESP 2 stipulation had not met their burden of
demonstrating that the stipulation, as a package, benefits
ratepayers and the public interest, as required by 'the
Commission’s three-part test for the consideration of

stipulations, the Comrmnission rejected the stipulation.

On March 2, 2012, in the above-captioned cases, AEP-Chio filed
2 memorandum contra the applications for rehearing of the
FAC order filed by IEU-Ohio and OCC. On March 5, 2012,

{EU-Ohioc and OCC filed memoranda contra AEP-Ohio’s

application for rehearing of the FAC order.

By entry on rehearing issued March 21, 2012, the Commission
granted the applications for rehearing of the FAC order to
“llow farther consideration of the maiters specified in the
applications. '

The Commission has reviewed and considered all of the
arguments on rehearing, Any arguments On rehearing not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and should be
denied. - .

Re-adjudication of the ESP 1 Order

(14)

In its fourth assignment of error, AFP-Ohio contends that the
FAC order unreasonably and unlawfully modifies the ESP 1
order wherein the Commission directed that annual FAC
audits examine fuel procurement practices and expenses for the
audit period. AEP-Ohjo offers that expanding the scope of the
FAC audit, as litigated and decided in the ESP 1 order, violates
the principles of res judicata and collateral estoppel. According
to AEP-Ohio, the FAC audit period is strictly limited to January
2009 through December 2009. Similarly, in the Companies’
fifth assignment of error, AEP-Ghio claims. that through the
FAC order, the Commission is unreasonably and unlawfully
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retroactively modifying the decision in the ESP 1 order, which
established the FAC baselines to facilitate the Companies’
transition from a period without a FAC mecharism to & period
with a- FAC mechanism, With the establishment of the FAC
baseline, AEP-Ohio asserts that the FAC order in this case is a
retreat from the agreement with the Companies to implement
fuel deferrals to stabilize recovery. AEP-Ohio reasons that the

FAC baseline is res judicata and collateral estoppel prevents the

. Cotnmission from revision of its-decision in these proceedings.

OCC and IEU-Ohio submit that these arguments are baseless.
OCC states that the purpose of Commission audits, as was the
case in these proceedings, is to assist the Commission in
determining the prudence and. true cost of a company’s
fuel-related purchases so that customers pay no more than
what is reasonable for electricity. TEU-Ohio offers that the FAC
order properly concluded that the Companies’ claim of res
judicata is without merit as 2009 fuel costs were not litigated in
the first ESP proceedings. ‘

For the same reasons as stated in the FAC order, we again reject
both of these arguments by the Companies. The scope and
extent of the audit and the audit period were not revised or
expanded as a result of the FAC order. As IEU-Ohio reasoned,
the focus of the dispute in these proceedings is OF's 2009 fuel
costs. OP’s 2009 fuel costs were not litigated in the first ESP
proceedings and could not have been litigated because the 2009
fuel costs were not known at that time. The purpose "of the
FAC audit was to evaluate 2009 fuel and fuel-related costs and
the prudency of the Companies’ fuel transactions, including the
true costs and accounting accuracy of the fuel transactions.
AFP-Ohio’s claims to the contfary are without merit.
Accordingly, we deny AEP-Ohio’s fourth and fifth assignmenis
of error.

Settlement Agreement

(16)

In its first assignment of error, AEP-Ohio requests that the
Commission clarify that the FAC order does not include the

" return of any amounts allocable to wholesale and non-Chio

retail jurisdictions.
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IEU-Ohio initially asserts that AEP-Ohio failed ‘to offer
evidence to support its jurisdictional argument as a part of the
hearing and, is, therefore, precluded from raising the subject.on
rehearing. IEU-Ohio argues that AEBP-Ohio selectively raises
the jurisdictional argument, where it advocates just the
opposite in its significantly excessive earnings proceedings
and does so in this case to retain the benefits of the settlement
agreement for its shareholders.

We disagree with JEU-Obio that AEP-Ohio is precluded from

- raising the jurisdictional issue at the rehearing stage.
AEP-Ohio’s claim is prompted by its interpretation of the

language in the FAC order. AEP-Ohio witnesses and the
financial auditor recognized that fuel expenses are allocated
between Ohio retail expenses, non-Ohio refail expenses, or
wholesale expenses. - The same is true regarding the allocation
of revenues. Therefore, we find that the record includes
cufficient evidence to justify presentation of the claim by AEP-

‘Ohio. We clarify that the 2009 FAC under-recovery need only

be credited for the share of the settlement agreement allocable
to Ohio’s retail jurisdictional customers. :

In its third assig.ﬁment of errbr, AEP-Ohio reasons that the FAC |

order's direction that all of the realized value from the
settlement agreement should be credited against OF's FAC
under-recovery amounts to selective and unlawful retroactive
ratemaking in violation of Keco Tndustries, Inc. v. Cincinnati &

Suburban Bell Tel. Co. (1957), 166 Ohio St. 254, and Lucns Cly. .

Commys. v. Pub. Util Comm. (1997), 80 Ohio St.3d 344. OoCC
believes that OF’s arguments are faulty. = In this case, oCC
argues, and the Comumission agrees, that the FAC order did not
modify a previously established rate as part of a ratemaking
proceeding, as was the case in Keco, or direct the issuance of a
refund of unlawfully collected rates, as was the case in

Lucas Cty.

AEP-Ohio mischaracterizes the FAC order. Further, the
Comumission acknowledged the Compardes’ arguments on

retroactive ratemaking and refunds, as summarized in the

5 Gee In r¢ AEP-Ohiio, Case No, 10-1261-EL-UNC, Order at 11-12 (Jarmary 11, 2011).

.
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- order {(FAC order at.7-8). As explained in the order, the FAC

adjustments ordered as a result of the settlement agreement are

to align the fuel costs charged to ratepayers: with the real

economic cost of fuel for 2009. Nothing in OP’s application for
rehearing convinces the Commission that our decision should
be reversed. Accordingly, OF's third assignment of error
should be denied. '

In its sixth assignment of error, AEP-Ohio reasons that, since
the auditor and the Commission did not find the settlement
agreement to be imprudent, the FAC order unreasonably and
unlawfully impairs the settlement agreement, which was
executed by AEP-Ohio at a time when fuel costs and fuel

. contracts were not regulated: IEU-Ohio replies that the

Companies’ position is illogical as Rule 4901:1-35-03(C)(9)(a),

- Ohio Administrative Code, provides that a utility’s FAC must

include “any benefits available to the electric utility as a result
of or in connection with such .costs including but not limited to
profits from emission allowance sales....” Thus, IEU-Ohio
reasons that AEP-Ohio was required to account for the
reduction in fuel costs.

Despite AEP-Ohio’s arguments to the contrary, it is not a
condition precedent to reflecting the realized value of the
Companies’ fuel costs in the FAC, that the Commission find the
setlement agreement imprudent. Pursuant to the
requirements of division (B)(2) of Section 4928.143, Revised
Code, to include the FAC mechanism as a part of the first ESP,
AFEP-Ohio was required to include “in the application any

benefits available to the electric utility as a result of or in

connection with such [FAC] costs including but not limited to

profits from emission allowance sales and profits from resold -

coal contracts.” The purpose of the FAC audit was to ensure
and verify the FAC costs and expenses as well as to review the
prudency of the Companies’ transactions. Accordingly, we
deny AEP-Ohio’s sixth assignment of error.

In its seventh assignment of error, AFP-Ohjo argues that the
FAC order selectively considers the settlement agreement, t0
direct a decrease in the fuel costs for 2009, but ignores the 2008
production bonus agreement also entered into when fuel
contracts were not regulated. AEP-Ohio states that the 2008
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production bonus agreement ensured that one of its suppliers
remained in business and was able to provide the Companies’

coal at below-market prices during 2008. AEP-Ohio admits

' that it did not seek to recover the $28:6 million dollar payment

in 2009 FAC rates since it was incurred before the FAC
regulatory structure was implemented. AEP-Ohioc argues that

‘this agreement is an example of why the Commission should

not reach outside of the audit period to adjust AEP-Ohio’s 2009
FAC under-recovered balance. Alternatively, AEP-Ohio states
that the 2008 production bonus agreement fuel cost should be
used to offset any “claw-back” into amounts relating to the
settlement agreement. ~ [EU-Ohio notes that ~AEP-Ohio
overlooks the fact that the Companies received annual
generation increases during the rate stabilization plan period
(2005-2008),6 which facilitated ABP-Ohio’s recovery = of
increases in generation costs.. As such, IEU-Ohio argues that
customers paid their fair share of the total cost of the 2008
production bonus agreement. '

The Commission notes that the audit report did not
recommend that the 2008 production bonus agreement be
taken into consideration, in contrast to the auditor’s
recommendation in regards to the seftlement agreement, nor
recommend that the 2008 production bonus agreement be used
as an offset to the benefits accrued as a result of the settlement
agreement. Based on the generation rafe increases built into
the rate stabilization plan in effect prior to the first ESP in 2009,
and the evidence of record in these proceedings, the
Comimission finds that the record does not support offsetting
the adjustments to the deferred fuel costs for the settlement
agreement, as directed in the FAC order, by the 2008
production bonus agreement. Accordingly, AEP-Ohio’s
seventh assignment of error is denied.

In its first assignment of error, IEU-Ohio asserts that the FAC
order unreasonably and unlawfully failed to require AEP-Ohio
to include a carrying cost component in the value associated
with the lump sum payment and West Virginia coal reserve fo

be credited against the FAC deferral balance. In its second

6  SeeIn re AEP-Ohio, Case No. 04-169-EL-UNC, Order at 1519 (January 26, 2005); and In e
No. 07-1132-EL-UNC, Order at 3 (January 30, 2008},

AEP-Ohio, Case
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assignment of error, OCC makes a comparable argument that
the Conmission erred in failing to require AEP-Ohio to credit
customers for the interest accrued from 2009 until the date of
the FAC order on the value of the lump sum payment and the

- West Virginia coal reserve. In iis memorandum contra,

AEP-Ohio replies that the award of interest or the reduction of
carrying charges would constitute retroactive ratemaking and
an unlawful modification of the ESP 1 order, and would also
inequitably add to the under-recovery of actual FAC expenses
for 2009.

in the FAC order, the Commission determined that all of the

realized value from the settlermnent agréement should be - '
ciedited against OF's FAC under-recovery. We noted the

unique circumstances of the setflement agreement and
determined that, in order to assess the real economic cost of
coal used during the audit period, more of the value realized as
a result of entering into the settlement agreement should flow
through to ratepayers Dy way of a credit to the FAC
under-recovery. (FAC order at 12-13.) In accordance with our
finding that all of the realized value from the settlernent
agreement should be credited to the benefit of ratepayers, We
find that AEP-Ohio should flow through to its customers a

" carrying charge component in applying the credit to OF's BAC

under-recovery. Such carrying charge component should be
calculated in a manner consistent with calculation of the FAC
deferrals, as approved in the ESP 1 order, including use of the

~approved weighted average cost of capital? Thus, the

Cormission disagrees with OP’s argument that the award of
interest or the reduction of carrying charges constitutes
retroactive ratemaking because a calculation that is consistent
with the approved FAC deferrals is, by definition, not a
modification of a previously established rate, as was the case in
Keco. Accordingly, we find that IEU-Ohio’s first assignment of
error and OCC’s second assignment of error should be granted.

JEU-Ohio’s second assignment of error is that the Commission

- urdawfully and unreasonably failed to direct AEP-Ohio to
recalculate its phase-in recovery rider (PIRR) rates to reflect the

immediate reduction of the FAC deferral balance that is

7 ESP 1 order at 23
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collected through the rider. OCC raises é-similar argument in

its first assignment of error. In particular, OCC contends that
the Commission unzeasonably failed to specify that AEP-Ohio
should immediately credit to customers the full value of the
settlement agreement and also credit the increased valte of the

West Virginia coal ‘reserve as SoOn as the valuation is.

completed by the auditor. OCC notes that an immediate credit
to the FAC deferral balance will minimize carrying charges and

reduce the amount that customers are charged through the-

PIRR. . In response, AEP-Ohio argues that it would be
unteasonable and imprudent to reduce the PIRR rates
immediately. AEP-Ohio- claims that, if an immediate credit is
implemented and the FAC order is subsequently found to be

unlawful, excessive revenue and rate volatility would result,

AEP-Ohio adds that it is impossible to reduce the PIRR
immediately to reflect the value of the West Virginia coal
reserve, as its value is unknown and can only be accurately
determined through a sale of the asset. Finally, AEP-Ohio
notes that the argumernts of IEU-Ohio and OCC fail fo account

tor the fact that the PIRR as approved in the ESP 2 order has
been effectively vacated by the ESP 2 entry on rehearing.

Pursuant to Section 4903.15, Revised Code, Commission orders
are effective immediately upon entry in the journal.
Additionally, in the FAC order, the Commission specifically
divected AEP-Ohio to credit the FAC under-recovery as
sddressed in the order, and did not grant a stay of the order
(FAC order at 19). To the extent necessary to resolve any
confusion on the part of the parties, the Commission now
makes explicit its intention that AEP-Ohio should immediately
implement the credit to reduce the FAC deferral balance in
accordance with the FAC order and this enfry on rehearing.
We also note that AEP-Ohio’s PIRR rates are the subject of
separate proceedings in which the Commission will consider
recovery of the deferred FAC costs and determine the proper
rates, including any adjustments that may be necessary in light
of the present cases® With this clarification, we find that

-10-

8 Ju the Matter of the Application of Columbus Southern Power Company for Approval of a Mechanisr to Recooey
Deferred Fuel Costs Pursuant fo Section 4928.144, Revised Code, Case No. 11-4920-EL-RDR; In the Matter of
the Application of Ohio Power Comparty for Approval of a Mechanism to Recover Deferred Fuel Costs Pursuant to
SecHon 4928.144, Revised Code, Case No. 11-4921-EL-RDR.
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[EU-Ohio’s second assignment of error and OCC’s first

~ assignment of error shouid be denied.

Tn AEP-Ohio’s eighth assignment of error, the Companies note

that the West Virginia coal reserve is an OP asset properly

 accounted for as part of the seftlement agreement. The

valuation of the coal reserve directed in the FAC order,

- according to AEP-Ohio, is based on the unlawful and

unreasonable premise that AEP-Ohio ratepayers have an

" ownership interest in the coal reserve, in contrast to

Commission precedent.? The Companies argue that ratepayers

~ do not acquire an ownership interest in utility assets by paying
the rates for service. Accordingly, AEP-Ohio reasons there is’

no legal basis for the FAC order's seizure of the value of the
coal reserve to reduce the 2009 fuel costs or any future fuel

costs.

AEP-Ohio made similar arguments in its brief and again takes
the opportunity to ‘mischaracterize the FAC order. The FAC
order does not imply or recognize any ratepayer ownership

interest in the coal reserve. We agree with AEP-Chio that

ratepayers do not earn Or acquire an ownership interest in the
utility’s assets as a result of paying for utility services. An
ownership interest is not necessary for the Commission {0
order, as it did in the FAC order, the alignment of fuel costs
with the benefits of AEP-Ohic’s fuel contracts. For these
reasons, we again reject AEP-Ohio’s claims and deny the
request for rehearing.

Determination of Value of Coal Reserve

(30)

In its second assignment of error, AEP-Ohio requests that the
Commission dlarify the methodology to be used to determine

the value of the West Virginia coal reserve io include, as an

alterative to the valuation by way of an appraisal, the sale of
the property after a final, non-appealable decision is issued in
these cases. The Companies reasor that the only way to
determine the proper value of the coal reserve is by sale. The
Companies also request that the Commission recognize that the

9 In the Matter of the Regulation of the Electric Fuel Compo
Columbus Southern Power Company and Related Matters,

1988).

~11- .

nent Contained Within the Rate Schedules of the
Case No. 88-102-EL-EFC, Order {October 28,
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value of the coal reserve could be more or less than the $41.6
million net book value, JEU-Ohio reasons that an appraisal of
the value of the coal reserve, as directed in the FAC order, is
the most expedient means to determine the amount by which
the FAC under-recovery should be credited.

We reject AEP-Ohio’s request 10 require the sale of the coal
reserve to determine its value. It was not the intent of the FAC
oxder to permanently terminate OP’s ownership of the asset
but to direct that the value of the coal reserve be determined by
an independent, third-party. We expect that an independent

 appraisal will facilitate a more expedient resolution of the

issue, even assuming more litigation, as the Companies imply,
thari the sale of the coal reserve. Nonetheless, we clarify that
the value of the coal rteserve, to be determined by an
independent auditor, may be more or less than the $41.6

. million net book value reflected on OF’s books. Accordingly,

we deny AEP-Ohio’s request for rehearing on this issue.

Selection of Auditor

(32)

In its third assignment of error, [EU-Ohio argues that the FAC
order is unreasonable and unlawful because it did not direct
Staff to hire and supervise an independent auditor and set a
timeframe for the valuation of the West Virginia coal reserve.
Asserting that the FAC order is unclear as fo how the auditor
will be selected, IEU-Ohio requests that the Commission
provide clarification on this point to engure that the audit is
conducied in a fair, transparent, and timely manner. oCC,
likewise, asserts in its third assignment of error that the
Commission erred in divecting ABP-Ohio to hire the auditor.
OCC argues that the Commission should clarify that it will
select an independent auditor to work under the direction of
Staff and that OP's shareholders will pay for the audit. In
TESPONSe, AFP-Ohic maintains: that the Commission should
reject the requests of [BU-Ohic and OCC for an independent,
Commission-hired auditor. AEP-Ohio contends that the value
of the West Virginia coal reserve should be determined through
a sale of the asset and that OP should be permitted to direct the
sale. '

<12~
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The Commission finds that the FAC order specifically indicated
that an RFP would be issued by subsequeni entry for the
putpose of selecting and hiring an auditor to examine the value
of the West Virginia coal reserve (FAC order at 12). Upon
review of the proposals received in response to the RFP, the

Commission will select an appropriate individual or firm with

the technical expertise to independently determine the value of
the West Virginia coal reserve. We note that both the
auditor/appraiser and AEP-Ohio will be expected to adhere to
the terms set forth in the entry selecting the auditor/appraiser.
With this clarification, we find that the third assignments of
error of IEU-Ohio and OCC should be denied.

: Delivery Shortfall Agreement and Contract Support Agreement

(34)

(35)

In its ninth assignment of error, AEP-Ohio argues that the
Cormission’s conclusion that the delivery shortfall agreement
and the contract support agreement may be examined in a
future andit is unreasonable and unlawful for the same reasons
asserted regarding its third through eighth assignments of
error. In their memoranda contra, [EU-Ohio and OCC assert
that the Commission properly determined that the delivery
shortfall agreement and the contract support agreement may be

considered in a future audit.

In its fourth assignment of error, IEU-Chio contends that the
Commission unreasonably and unlawfully failed to direct
AEP-Ohio to credit the benefits received under the contract
support agreement against the FAC under-recovery. [EU-Ohio
maintains that the contract support agreement coniributed to
increased fuel costs in 2009 and that, in the absence of a FAC

mechanism, there will be little benefit to customers in future -

years when AEP-Ohio exercises its option to purchase coal at a
discount off the market price beginning in 2013, Similarly,
OCC asserts in its fourth assignment of error that the
Commission erred in failing to credit customers for the
increased price of coal that AEP-Ohio agreed fo pay during
2009 pursuant to the contract support agreement and in failing
to account for carrying charges. In its memorandum contra,
AEP-Ohio contends that any benefit that it may receive from
the contract support agreement will not ripen until it exercises
its option to take the discounted pricing and will, therefore,

~13-
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apply to time periods outside of the current audit, if the option
is even fully exercised. '

The Commission finds that the fourth assignments of error of
IEU-Ohio and OCC, as well as AEP-Chio’s ninth assignment of
error, should be denied. We find that TEU-Ohio and OCC have
raised no new arguments on rehearing that would warrant

reconsideration of the FAC order and that there is no merit in

AEP-Ohio’s arguments for the reasons discussed above with
respect to its third through eighth assignments of error. To the
extent that a benefit is realized from the coniract support
agreement, such benefit will not accrue until after AFP-Ohio
clects to exercise its option in 2013, which is well beyond the
time period under review in the present proceedings.
Therefore, although'it is premature at this point to consider the

- purported benefits of the contract support agreement, we note

that both the contract support agreement and the delivery

shortfall agreement may be examined in a future audit of
AEP-Ohio’s fuel costs. :

Fuel Procurement Procedures

@37

(38)

AEP-Ohio, in its tenth assignment of error, argues that AEPSC
should not be required to add fuel procurement procedures as
it completes the process of updating its policies and procedures
manual. AEP-Ohio asserts that policies, not procedures, result
in fthe most efficient procurément of fuel at the lowest
reasonable price and, for that reason, the revisions to the
manual are focused on procurement policies. AEP-Ohio
requests that the Commission clarify that only the fuel
procurement policies be updated in the manual and that the
auditor is directed to review those updated policies in the next
m/ p audit proceeding. IEU-Ohio responds that AEPSC should
be required to update the policies and procedures manual in
accordance with EVA’s recommendation. According to
IEU-Ohio, the Commission should reject AEP-Ohio’s attempt to
avoid updating the manual to include fuel procurement
procedures.

In the FAC order, the Commission adopted m/p audit

recommendation 5, which recommended that AEPSC finalize
its update of its policies and procedures manual to reflect

-14-
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current business practices and that the update be completed in.

time for it to be reviewed in the next m/p audit (FAC order at
6, 12; Commission-ordered Ex. 1A at 1-7). Although EVA
enumerated eight items including certain  procedural
information that it hoped the updated manual would include,
EVA recommended only that the update be completed and that
the revised manual be reviewed in the next m/p. audit
(Commission-ordered Ex. 1A at 1-7, 2-11). Thus, we dlarify
that, in accordance with m/p audit recommendation 5, there is
no specific requirement that AEPSC's policies and procedures

" manual include a formal procedural sectiorl.. Upon review of

the updated manual in the course of the next m/p audit; the
auditor may recommend that the manual be further revised to

- include ‘a procedural section, as the auditor deerms necessary.
With this clarification; AEP-Ohio’s tenth assignment of error

should be denied.

It is, therefore,

ORDERED, That the applications for rehearing filed by AEP-Ohio, IEU-Ohio, and
OCC be granted or denied, as discussed above. Itis, further,
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ORDERED, That a copy of this entry on rehearing be served upon all partxes of

record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

" “gteven D. Lesser

/@WW

Cheryl L. Roberto

GNS/SJP/sc
Entered m the Journal  APR 11 80%&

Barcy F. McNeal
Secretary

000000042



BEFORE

THE PUBLIC UTILITIES COMI\’IISSION OF OHIO

In the Matter of the Fuel Adjustment ) |
Clauses for Columbus Southern Power ) (éaazz ﬁz' 3g_§g:gli§ig
Company and Ohio Power Company. ’ -

FOURTH ENTRY ON.REHEARING

The Commission finds:

.1y  Columbus Southern Power Company (CSP) and Ohio Power’ .
Company (OF) (ointly, AEP-Ohio or the Companies)t are

public utilities as defined in Section 4905.02, Revised Code,
and, as such, are subject to the jurisdiction of this
Commission.

(2) By opinion and order issued on March 18, 2009, as clarified by
' the entry on rehearing issued on July 23, 2009, in Case Nos.
08-917-EL-S80 and 08-918-EL-SSO, the Commission modified

" and approved AEP-Ohic’s application for an electric security
plan (ESP) for 2009 through 2011, which included approval of

a fuel adjustment clause (FAC) mechanism. for CSP and OP,
under which the Companies recovered prudently incurred
costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission
allowances, and costs associated with carbon-based taxes and
other carbon-related ‘regulations.”  The approved FAC
mechanism provided for quarterly reconciliations to actual
FAC costs incurred by the Companies, which established the
FAC rates for the subsequent quarter, as well as an annual
audit of the accounting of the FAC costs. The Commission
also authorized a phase-in of AEP-Ohio’s ESP rates during the
term of the ESP by deferring a. portion of the annual

1 By entry issued on March 7, 2012, the Comumission approved and confirmed the merger of CSP into
OP. In fhe Matter of the Application of Ohio Power Company and Columbus Southern Power Company for

Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC.
2 In the Matier of the Application of Colurnbus Southern Power Compary for Approval of an

Electric Security

Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certuin Generating Assets,

Case No. 08-917-EL-S50; In the Matter of the Application of Ohio Power Company for Approval of its Electric

Security Plan; and an Amendment to its Corporate Separation Plan, Case No, 08-918-EL-850.

000000043



09-872-EL-FAC
09-873-EL-FAC

3

)

ineremental  FAC costs such that the amount of the
incremerital FAC expense to be recovered from customers

would be limited so as ot to exceed specified percentage

increases on a total bill basis.

On May 14, 2010, Energy Ventures Analysis, Inc. (EVA) filed,
in the present cases, & management,/ performance (m/p) and
financial audit report in response to its annual audit of
‘AEP-Ohio’s FAC mecharism for 2009 (audit report).

On January 23, 2012, the Commission issued its opinion and
order regarding the annual audit of . AEP-Ohio’s FAC
miechanism for - 2009 (FAC order). With respect to the
financial audit recommendations contained in the audit
report, the Commission  adopted financial ~ audit
recommendations 1 through 5, as well as 6a through 6i, with
the exclusion of 6b. The Commission also adopted m/ p audit
recommendations 2 through 6, as contained in the audit
report.

In'm/p audit recommendation 1, EVA recommended that the
Cornnission consider whether any proceeds from a
settlement agreement that American Electric Power Service
Corporation had executed with a coal supplier in 2007
(settlement agreement) should be credited against OP's FAC
under-recovery for 2009. The settlement agreement was
effectively a buy-out of the contract with the coal supplier
after 2008. Pursuant to the terms of the settlernent agreement,
OP received a lump sum payment (made in three equal
payments) and coal reserve in West Virginia. In the FAC
order, the Commission determined that all of the realized
value from the settlement agreement should be credited
against OF's FAC ander-recovery for 2009. The Commission
specified that the. portion of the $30 million lump sum
payment not already credited o the ratepayers of OF, as well
as the $41 million value of the West Virginia coal reserve
booked when the settlement agreement was executed, should
be credited against the FAC nder-recovery. Additionally,
because the present value of the West Virginia coal reserve is
unknown and the permitiing process is expected to enhance
its value, the Comumission ‘ndicated that a request for
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- proposal would be issued by subsequent eniry to hire an

auiditor to examine the value of the West Virginia coal reserve.
The Commission noted that the auditor would be expected to
make a recommendation as to whether the increased value of
the West Virginia coal reserve, if any, above the $41 million
already required to be credited against OF's FAC
under-recovery should accrue to ratepayers.

Finally, the Commission determined that the delivery
shortfall agreement and the contract support agreement
would not be further examined as part of the current audit.
The Commission noted, however, that these agreements may
be examined in a future audit, given that their impact on
AEP-Ohio’s fuel costs, if any, appeared to occur in time
periods outside of the current audit.

Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may
apply for a rehearing with respect to any matters determined
therein by filing an application within 30 days after the entry
of the order upon the Commission’s journal.

On February 22, 2012, applications for rehearing of the FAC

order were filed by AFEP-Ohio, Industrial Energy Users-Ohio
(IEU-Ohio), and the Ohio Consumers’ Counsel (OCC).

On March 2, 2012, AEP-Ohio filed a memorandum contra the
applications for rehearing of the FAC order filed by IEU-Chio
arid OCC. On Mazch 5, 2012, TEU-Ohio and OCC filed
memoranda contra AEP-Ohio’s application for rehearing of
the FAC order. ‘

By entry on rehearing issued on March 21, 2012, the
Commission granted the applications for rehearing of the
FAC order to allow further consideration of the matters
specified in the applications.

On April 11, 2012, the Commission issued an entry on
rehearing granting, in part, and denying, in parf, the

" applications for rehearing filed by AEP-Ohio, IEU-Ohio, and

OCC, as discussed in- the entry (FAC eniry on rehearing).
With respect to AEP-Ohio’s first assignment of error, the
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Commission clarified that the 2009 FAC under-recovery need
only be credited for the share of the seftlement agreement
allocable to Ohio’s retail jurisdictional CustoOmMers.

On May 11, 2012, [EU-Ohio filed an application for rehearing
of the FAC entry on rehearing. In its only assignment of
error, TEU-Ohio asserts that the FAC entry on rehearing is
unlawful and unreasonable in that the Comnmission limited
the amount of the credit for the settlement agreement to the
portion allocable to the Ohio retail jurisdiction. IEU-Ohio
requests that the Commission grant rehearing on this issue or,
alternatively, clarify that all of the credit is allocable to Ohio
retail jurisdictional customers. [FU-Ohio contends that,

because AEP-Ohio was required, pursuant 1o its BSP, to

allocate its least cost fuel 10 standard service offer (550}
customers, the entire credit from the settlement of the
below-market coal contract should be allocated to 550
customers, IEU-Ohio notes that AEP-Ohio has not claimed
that the coal contract was not its lowest cost fuel source.
IEU-Ohio argues that the costs of the contract would have
been fully allocated to the Ohio retail juristiction and that any
benefits received as a result of a renegotiation of the contract
should likewise be fully allocated to Ohio retail jurisdictional
customers. 1EU-Ohio adds that AEP-Ohio’s jurisdictional
argument is only relevant in a traditional cost-of-service
ratemaking ~ context, ~which s inapplicable  under
circumstances involving default generation service. IEU-Ohio

- also notes that AEP-Ohio has not shown that QOhio customers

chould not receive the full benefits of the settlement
agreement, which were accepted by AEP-Ohio in exchange
for higher fuel costs paid by such customers. JEU-Ohio adds
that AEP-Ohio failed to raise ifs jurisdictional argument
during the hearing or briefing and should thus be precluded

from making the argument at this point in the proceedings.

Finally, IEU-Ohio argues that AEP-Ohio’s jurisdictional
argument should be rejected because it is selectively advanced
only when it works to the detriment of Ohio customers.

On May 21, 2012, AEP-Ohio filed 2 memorandum contra
[EU-Ohio’s application for rehearing. AEP-Ohio responds
that IEU-Ohio has raised no new arguments for the
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Comumission’s consideration and that IEU-Ohio improperly .

seeks rehearing of an issue that has already been fully briefed
and was merely clarified on rehearing, AEP-Ohio notes that
IBU-Ohio raised the same arguments in its March 5, 2012,
memorandum contra AEP-Ohio’s application for rehearing.
AEP-Ohio also asserts that the Commission properly found in
the FAC entry on rehearing that the record supports
AFP-Ohio’s }’urisdic'tional claim, noting that the testimony in
the record is clear that the FAC involves only the retail share
of AEP-Ohio’s fuel costs and that the portion of the settlement

agreement already passed through the FAC was based on the

retail jurisdictional allocation, AEP-Ohio contends that the
Commission’s clarification that the 2009 FAC under-recovery
need only be credited for the share of the settlement

agreement allocable to Ohio’s retail jurisdictional customers is -

required by state and federal law, prior Commission orders,
and the record in these proceedings. AEP-Ohio notes that the
Commission has no authority o regulate wholesale sales of
electricity or the provision of retail electric service in other
states. AEP-Ohio further notes that it has been consistent in

recognizing the need to respect jurisdictional lines, contrary to

IEU-Ohio’s position. AEP-Ohio also adds that the supplier
contract in question was not an available coal source from the
outset of the BSP in 2009 and that AEP-Ohio fully complied
with any obligation to allocate the lowest cost fuel actually
available to it in 2009 to its 550 customers.

By entry on rehearing issued on Iuhe 6, 2012, the Cornmission
granted [EU-Ohio’s application for rehearing to allow further
consideration of the matters specified in the application.

Upon review of the application for rehearing filed by
IEU-Ohio on May 11, 2012, the Commission finds that the
application should be denied. It the FAC entry on rehearing,
the Commission clarified that the 2009 FAC under-recovery
need only be credited for ‘the share of the settlement
agreernent allocable to Ohio’s retail jurisdictional customers.
We explicitly disagreed with [EU-Ohio’s argument that
AEP-Ohio was precluded from raising this issue at the
rehearing stage, finding that AEP-Chio’s claim was prompted
by its interpretation of the FAC order and that there was
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evidence in the record on this issue. We likewise find no
merit in the arguments raised by IEU-Ohio in its May 11,
2012, application for rehearing and find that IEU-Ohio has
raised no argument that was not already considered and
rejected. In the FAC entry onrehearing, we properly elarified
our intention that only the portion of the proceeds from the
settlement agreement allocable to Ohio’s retail jurisdictional
customers must be applied to the 2009 FAC under-recovery.
As in many cases before the Commission, it is necessary that
certain allocations be made so that only the accounts,

. property, expenses, revenues, and so forth associated with
rendering service to jurisdictional customers are included
within the scope of the proceedings..

TEU-Ohio contends that, because AEP-Ohio was required
putsuant to its ESP to allocate its least cost fuel to SSO
customers, and the coal contract at issue was the Cornpany’s
least cost fuel source, the Company should be required to -
allocate all of the settlement proceeds to S80 customers. In
making its argument, IEU-Chio points to the Comrnission’s
July 23, 2009, entry on rehearing in Case Nos. 08-917-EL-550
and 08-918-FL-SS0, in which the Comrnission stated that FAC
costs were “to continue to be allocated on a least cost basis to
[provider of last resort] customers and then to other types of

 sale customers.”3 IEU-Chio appears to infer a meaning from
this statement beyond what the Commission intended. The
entry on rehearing does no more thant emphasize that
AEP-Chio was expected to continue its usual fuel cost
accounting procedures for allocating costs to SS0 customers
on a least cost basis, which, as the Company notes, is
dependent on the average dispatch cost associated with a unit .
for a particular period of time, rather than any one particular
supply contract. Accordingly, we affirm our prior findings in
the FAC entry on rehearing.

3 In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security
Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assels,
Case No. 08-917-EL-5S0, et al., Entry on Rehearing (July 23, 2009), at 4.
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1t is, therefore,

ORDERED, That the application for rehearing filed by {EU-Ohio on May 11, 2012,
be denied. It is, further,

~ ORDERED, That a copy of this fourth entry on rehearing be served upon all
parties of record. ' :

THE PUBLIC UTILITIES COMMISSION OF OHIO

' Steven D. Lesser : A Andre T. Porter
O e ) Tk ;Z’ %
“Cheryl L. Roberto . / Lynn Slaby

Entered in the Journal

Barcy F. McNeal
Secretary

SJP/sc
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In the Matter of the Fuel Adjustment Clauses ) Case No. 09-872-EL-FAC
for Columbus Southern Power Company and ) Case No. 09-873-EL-FAC
Ohio Power Company. )

APPLICATION FOR REHEARING AND
MEMORANDUM IN SUPPORT OF INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Section 4903.10, Revised Code, and Rule 4801-1-35, Ohio
Administrative Code ("OAC"), Industrial Energy Users-Ohio ("IEU-Ohio") respectfully
submits this Application for Rehearing of the Entry on Rehearing issued by the Public
Utilities Commission of Ohio ("Commission") on April 11, 2012, in the Matter of the Fuel
Adjustment Clauses for Columbus Southemn Power Company and Ofio Power
Company. The Commission's Entry on Rehearing is unlawful and unreasonable for the
following reason: |

The Commission’s Entry on Rehearing is Unlawful and Unreasonable

in that the Commission Limited the Credit for the Settlement

Agreement to the Ohio Retail Jurisdiction.

As discussed in greater detail in the Memorandum in Support, lEU-OhiQ respectfully
requests that the Commission grant this Application for Rehearing and modify the Entry
on ReheariAng to remove the unlawful and unreasonable provisions. In the alternative,

the Commission should clarify its Entry on Rehearing so as to provide that 1 00% of the

credit is allocable to Ohio retail jurisdictional customers.
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May 11, 2012
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Respectfully submitted,

o

amuef C. Randazzo (Counsel of Record)
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
McNEES WALLACE & NURICK LLC
21 East State Street, 17™ Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com
mpritchard@mwncmh.com

Attorneys for Industrial Energy Users-Ohio
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHI0

In the Matter of the Fuel Adjustment Clauses ) Case No. 09-872-EL-FAC
for Columbus Southern Power Company and ) Case No. 08-873-EL-FAC
Chio Power Company. ) '

MEMORANDUM IN SUPPORT OF INDUSTRIAL ENERGY USERS-OHIO

I INTRODUCTION
On January 23, 2012, following an audit of the Columbus Southern Power

Company's (“CSP”) and Ohio Power Company’s (“OP”) fuel adjustment clauses
(“FAC™) for 2009, the Public Utilities Commission of Ohio (“Commission”) issued an
Opinion and Order directing OP to credit against the deferral balance all of the benefits
opP repeived from a settlement agreement with one of its coal suppliers. The
Commission's Opinion and Order, however, did not spécifﬂr the extent to which the

deferral balance needs to be adjusted to account for carrying charges.

Industrial Energy Users-Ohio ("JEU-Ohio") filed an Application for Rehearing,
requesting that the Commission clarify that the credit should contain a carrying cost

component.?2 The Commission granted IEU-Ohio’s Application for Rehearing.®

" The merger of CSP and OP was approved by the Commission and the remaining company is
hereinafter referred to as OP. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC,
Entry (Mar. 7, 2012).

% Application for Rehearing and Memorandum in Support of Industrial Energy Users-Ohio at 8-10 (Feb.
22,2012).
* Entry on Rehearing at @ (Apr. 11, 2012).

{¢37599:3} 3
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OP, however, also filed an Application for Rehearing, claiming it would be
unlawful and unreasonable to direct OP to return any amounts allocable to wholesale
and non-Ohio retail jurisdictions.4 In its Entry on Rehearing, the Commission stated,
“[wle clarify that the 2009 FAC under-recovery need only be credited for the share of the
settlement agreement allocable to Ohio's retail jurisdictional customers.”  On
Rehearing, the Commission should clarify that all of the credit should be allocated to
Ohio retail jurisdictional customers. Since OF was required to allocate its least cost fuel
to standard service offer (“SSO”) customers, 100% of the credit stemming from a below-
market coal contract should be allocated to Ohio retail jurisdictional customers. (SSO
customers). To the extent that the Commission determines that OP need not allocate
100% of the credit to Ohio retail jurisdictional customers, the Entry on Rehearihg is

unlawful and unreasonable.

. BACKGROUND
A. The Companies’ Electric Security Plan
On March 18, 2008, the Commission issued an Opinion and Order approving an
electric security plan ("ESP”) for OP.” in ESP I the Commission authorized OP to
establish a FAC subject to annual audit andvreconciiiation. But the Commission stated,

“we emphasize that FAC costs are to continue to be aflocated on a least cost

* Application for Rehearing and Memorandum in Support of Chio Power Company at 12-14 (Feb. 22,
2012},

S Entry on Rehearing at 6 (Apr. 11, 2012).

5 In the Matter of the Appfication of Columbus Southem Power Company for Approval of an Eleclric
Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain
Generating Assets, Case Nos. 08-917-EL-SSO, et al., Entry on Rehearing at 4 (Jul. 23, 2008) (hereinafter
“ESP Y.

7 £SP 1, Opinior and Order (Mar. 18, 2009).

{c37599:3 ) 4
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basis to POLR customers and then to other types of sale customers. Allocating
the lowest fuel cost to POLR service customers is consistent with the electric
utilities' obligation to POLR customers and will minimize the burden on most
rat.‘c&:paycers.”8 OP did not file an application for rehearing with respect to this aspect of
the order.
B. The Coal Contract Buy-Out

The main dispute in this proceeding stems from OP’s voluntary renegotiation of a
below-market coal contract (“Supplier Centract”). In 2007, OP entered into a settlement
agreement (“Buy-Out’) with one of its coal suppliers which relieved the supplier from
performing under the terms -of the Supplier Contract. The Supplier Contract required
the coal supplier to deliver coal at a price that was below the prevailing market price.?
Had OP not voluntarily renegotiated the Supplier Contract, ratepayers would have
received the benefits of the lower priced coal through at least 2012.'° OP has never
claimed that the Supplier Contract was not its lowest cost fuel. In return for agreeing to
the Buy-Out, OP received $30 million, paid in installments,*’ and a coal reserve in West

Virginia (the “Coal Reserve’)."” OP booked the value of the Coal Reserve at

approximately $41 million."

8 £SP | Entry on Rehearing at 4 (Jul. 23, 2009). POLR stands for provider of last resort. POLR
customers are SSO customers.

® Opinion and Order at 4-5 {Jan. 23, 2012).

1° 1y The Companies had the unilateral option to extend the Supplier Contract for an addiional five years

at the same price. /n the Matter of the Regulation of the Electric Fuel Component Contained Within the
Rate Schedule of Ohio Power Company and Related Matters, Case No. 93-01-EL-EFC, Opinion and
Order, 1993 WL 316749 at *13 (May 26, 1983).

" Only a portion of the $30 million has been flowed back to ratepayers. Opinion and Order at 12; see
also Tr. Vol. | at 121-123. .

12 Opinion and Order at 12.

{C37599:3) 5
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As a result of the Buy-Out, OP had to purchase coal in the market to replace the
coal that would have otherwise been delivered pursuant to the Supplier Contract.” The
replacement coal was significantly more ex;:xensive.15 OP passed the cost of the more
expensive coal onto customers through the FAC while retaining the benefits realized

from the Buy-Out for shareholders."

Energ\,} Ventures Analysis (‘EVAT) perfofmed a management performance and
financial audit of the FAC for the term of January 1, 2009 to December 31, 2008. Due
to the inequity of OP’s treatment of the Buy-Out—booking the benefits for shareholders
and passing the higher costs onto ratepayers—EVA recommended that the
Commission consider whether OP should be required to credit the deferral balance for
the entire value realized by OP as a result of the Buy-Out."" In its Post-Hearing Brief

and Reply Brief, IEU-Ohio advocated that all of the benefits of the Buy-Out should flow

1o Ohio retail customers.

On January 23, 2012, the Commission issued an Opinion and Order adopting
EVA's recommendation and directed OF to credit the deferral balance so that
customers received the benefits to which they are entitted under the Buy-Out.

Specifically, the Commission held:

B,
g,
% 1d. at 5-6.

16 Opinion and Order at 12; see afso Tr. Vol. | at 125, 166.

7 Opinion and Order at 7,

{C37559:3 1 5]
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[T]he Commission determines that all of the realized value from the
Settlement Agreement should be credited against OP’s FAC under-
recovery namely the portion of the $30 million 2008 Jump sum
payment not already credited to OP ratepayers as well as the $41
million value of the West Virginia coal reserve that AEP booked when
the Settlement Agreement was executed. Additionally, because the
value of the West Virginia coal reserve is not clear and because AEP had
planned to begin the permitting process at the time of the audit which
should enhance the value of the coal reserve, we direct AEP to hire an
auditor specifically to examine the value of the West Virginia coal reserve
and to make a recommendation to the Commission as to whether the
increased value, if any above the $41 million already -required to be
credited against OP’s under-recovery, should accrue to OP ratepayers
beyond the value of the reserve that AEPSC booked under the Settlement
Agreement. The Commission will issue by subsequent entry a Request
for Proposal to hire the auditor discussed above.’® '

Despite determining that customers should receive all of the value realized from the
Buy-Out, on Rehearing the Commission clarified that Ohio customers are only entitled
to the portion of the benefits associated with the Buy-Out that are “allocable to Ohio's
retail jurisdictional customers.”"® The Commission should clarify its Entry on Rehearing
to state that 100% of the benefits associated with the Buy-Out should be allocated to
Ohio customers. To the extent that the Commission does not make this clarification, the
Entry on Rehearing is unlawful and unreasonable because OP must allocate its lowest
cost fuel tao Ohio customers.

. ARGUMENT

A. The Commission’s Entry on Rehearing is Unlawful and Unreasonable
in that the Commission Limited the Credit for the Settlement
Agreement to the Ohio Retail Jurisdiction.

In ESP I, the Commission authorized OP to establish the FAC. In return for

granting OP a dollar for dollar recovery mechanism, the Commission required OP to

'8 4. af 12 (emphasis added).

19 Entry on Rehearing at 6 (Apr. 11, 2012).

{€37599:3 }
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allocate its lowest cost fuel to SSO customers.”® OP has not claimed that the Supplier
Contract at issue in this proceeding was not OP’s lowest cost fuel source. Based on the
Commission's July 23, 2009 Entry on Rehearing in ESP /. the below-market Supplier
Contract would have been fully allocated to the Ohio retail jurisdiction.”’ Accordingly,
any benefits obtained from renegotiating the Supplier Contract should also have been
allocated 100% to Ohio retail jurisdictional customers. The Commission should clarify
on Rehearing to indicate that 100% of the benefits from the Buy-Out should be allocated
to Ohio retail jurisdictional customers. To the extent the Commission fails to make this
clarification, and OP is permitted to keep a portion of the benefits thained from the

Buy-Out, the Commission’s Entry on Rehearing is unlawful and unreasonable.

Second, OP's jurisdictional argument is onhly conéeptualty relevant, if at all, in a
traditional cost of service ratemaking context which does not exist here. Here, the
Commission is dealing with pricing for default generation supply service which is, as a
matter of law, not based on a jurisdictionalized cost of service methodology. Generation
rates are fixed at a set rate and OP is given a dollar for dollar recovery mechanism for

fuel, with the caveat that OP must allocate its least cost fuel to SSO customers.

Third, OP has failed to provide any proof that Ohio consumers should be
deprived of the full amount of the benefits received by OP in exchange for the higher

costs of fuel paid by Ohio customers. It is important to note that OP's voluntary

2 £gp |, Entry on Rehearing (Jul. 23, 2009). In approving the FAC, the Commission relied upon the
testimony of Philip Nelson, who stated that OP’s internal load, including the default supply provided to
SSO consumers, is supplied from its lowest-cost generation resources. ESP I, Cos. Ex. 7 at 12 (Direct
Testimony of Phillip Nelson). Since the Buy-Out involved a below-market Supplier Contract, the
generation resources that would have used that coal, but for OP’s voluntary termination, would have
supplied the needs of Ohio customers.

21 £5p | Entry on Rehearing at 4 (Jul. 23, 2009).
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termination of the Supplier Contract also eliminated an option to further extend the
below-market Supplier Contract for five years.” Rather than compensaﬁe customers for
the harm caused by OP's voluntary termination, OP claims that it should keep the non-
jurisdictional gains for its shareholders. A more inequitable result is hard to fathom.
Fourth, OP failed to claim that customers were eniitled to only the Ohio retail
jurisdictional portion of the benefits of the Buy-Out in either its Initial Brief or Reply Brief.
Section 4903.10(B), Revised Code, states that if the Commission grants rehearing it
shall net, upon such rehearing, take any evidence that could have been offered in the
original hearing. Clearly, OP could have and should have offered evidence to support
its jurisdictional claim during the litigation phase of this proceeding but it elected to not
do so and it also failed to mention this topic during the briefing phase. The only
evidence® that OP offered during the litigation phase was that OP had fuel costs
associated with non-jurisdictional sales—but OP never argued that there was a basis to
allocate its lowest cost fuel to non-jurisidictional sales. OP's belated interest in a
jurisdictional analysis operates to preclude OP from introducing this subject at the
rehearing phase. Thus, it was unlawful and unreasonable for the Commission to grant

this aspect of OP’s Application for Rehearing.

Finally, the Commission should also reject OP’s jurisdictional claim because itis

a claim that OP selectively advances when it operates to tilt the playing field against

22 4o the Matter of the Regulation of the Electric Fuel Component Contained Within the Rate Schedule of
Ohio Power Company and Related Matters, Case No. 93-01-EL-EFC, Opinion and Order, 1893 WL
316749 at “13 (May 28, 1993). :

23 application for Rehearing of Ohio Power Company and Memorandum in Support at 12-14 (Feb. 22,
2012); see Tr. Vol. 1 at 15-16 and 121-122.

{C37599:3 } 9
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Ohio consumers. OP has demonstrated that it will either support or oppose a

jurisdictional allocation depending on its impact on garnings.**

IV. CONCLUSION

For the reasons stated herein, the Commission should grant IEU-Ohio’s

Application for Rehearing.

Respectfully Submitted,

L. ,

a | C. Randazzo (Counsel of Record)
Frank P. Darr
Joseph E. Oliker
Matthew R. Pritchard
McNEES WALLACE & NURICK LLC
21 East State Street, 17" Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncimh.com
fdarr@mwncemh.com
joliker@mwncmh.com
mpritchard@mwrcmh.com

Attorneys for Industrial Energy Users-Ohio

24 1o the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Administration of the Significantly Excessive Earnings Test under Section 4928.1 43(F), Revised Code,
and Rule 4901:1-35-10, Chio Administrative Code, Case No. 10-1261-EL-UNGC, Opinion and Order at 11-

12 (Jan. 11, 2011).
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company for Approval ofan )
Additional Generation Service Rate Increase ) Case No. 07-1132-EL-UNC
Pursuant to Their Post-Market Development )

)

Period Rate Stabilization Plan.

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company for Approval ofan )
Additional Generation Service Rate Increase ) Case No. 07-1191-EL-UNC
Pursuant to Their Post-Market Development )
Period Rate Stabilization Plan. )

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company for Approval ofan )
Additional Generation Service Rate Increase ) Case No. 07-1278-EL-UNC
Pursuant to Their Post-Market Development )
Period Rate Stabilization Plan. )

In the Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company to Update Each ) Case No. 07-1156-EL-UNC
Company’s Transmission Cost Recovery )

Rider.

OPINION AND ORDER

The Public Utilities Comrmission of Ohio (Commission), considering the application,
the testimony, all other evidence of record, and being otherwise fully advised, hereby
issues its opinion and order.

APPEARANCES:

Marvin L Resnik, 1 Riverside Plaza, 29% Floor, Columbus, Ohio 43215, and Daniel -
R. Conway, Porter, Wright, Morris & Arthur, LLP; 41 South High Street, Columbus, Ohio
43215, on behalf of Columbus Southern Power Company and Ohio Power Company.
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Marc Dann, Attorney General, by Duane W. Luckey, Senior Deputy Attorney
General, and Thomas McNamee, Assistant Attorney General, Public Utilities Section, 180

Fast Broad Street, 9% Floor, Columbus, Chio 43215, on behalf of the staff of the Public
Utilities Commission of OChio.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Ann M. Hotz, Assistant
Consumers’ - Counsel, 10 West Broad Street, Columbus, Ohio 43215, on behalf of the
residential customers of Columbus Southern Power Company and Ohio Power Company.

Lisa G. McAlister, McNees, Wallace & Nurick, LLC, 21 Bast State Street, 17% Floor,
Columbus, Ohio 43215, on behalf of Industrial Energy Users-Ohio.

Michael L. Kurtz and Kurt J. Boehm, Boehm, Kurtz & Lowry, 36 East Seventh Street,
Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Michael R. Smalz, Ohio State Legal Services Association, 555 Buttles Avenue,
Colurnbus, Ohio 43215, on behalf of Appalachian People’s Action Coalition.

David C. Rinebolt, Ohio Pariners for Affordable Energy, 231 West Lima Street, P.O.
Box 1793, Findlay, Ohio, 45839, on behalf of Ohio Partners for Affordable Energy.

Richard L. Sites, 155 East Broad Street, 15% Floor, Columbus, Ohio 43215, on behalf
of the Ohio Hospital Association.

OPINION:

L INTRODUCTION

A. Background

On February 9, 2004, Columbus Southern Power Company (CSP) and Ohio Power

Company (OP) (jointly AEP-Ohio) filed an application with the Commission for approval .

of a rate stabilization plan (RSP) to continue to allow the competitive electric market to
develop beyond the market development period approved in AEP-Ohio’s eleciric
transition plan cases, Case No. 04-169-EL-UNC, In the Matter of the Application of Columbus
Southern Power Company and Chio Power Company for Approval of a Post-Market Development
Period Raie Stabilization Plan (RSP case). The proposed RSP provided for limited increases
in the rates customers pay for generation service, beyond those specified in the RSF,
through 2008, Furthermore, the RSP proposed by AEP-Ohio also included a provision that
limits the potential generation rate increases. The proposed RSP provided that a hearing
would be held on such limited adjustments to the generation service rates and established

a 90-day time frame, after which the proposed increase could become effective on an

interim basis until the Commissior’s final order is implemented.
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By opinion and order issued January 26, 2005, (RSP order) in the RSP case, the
Cormimission approved AEP-Ohio’s RSP with certain modifications. Among the proposed
provisions approved in the RSP case are Sections 2 and 3. Section 2 allows the companies
to increase the generation rates of all customers by three percent for CSP customers and by
seven percent for OP customers. Further, in addition, Section 3 of the approved RSP
provides that: ~

During the RSP, the Companies may further adjust the
generation rates and related riders of the standard service tariff,
beyond those specified in Section 2 of the Plan, for increased
expenditures (whether capitalized or expensed) incurred either
directly, or indirectly through an affiliated pooling
arrangement, for complying with changes in laws, rules or
regulations related to environmental requirements, security,
taxes and any new generation-related regulatory requirement
imposed by statute, rule, regulation or administrative or court
order...after a hearing and a showing that such expenditures
were reasonably incurred....

Pursuant to Section 3 of the RSP, on January 23, 2007, AEP-Ohio filed an application
in Case No. 07-63-EL-UNC, In the Matter of the Application of Columbus Southern Power
Company and Ohio Power Company for Approval of an Additional Generation Service Rate
Increase Pursuant to Their Posi-Market Development Period Rate Sighilization Plan (07-63). By
order issued October 3, 2007, as confirmed by entry on rehearing issued November 28,
2007, in 07-63, the Commission approved, in part, the companies’ request for an additional
generation service increase. Further, the Commission clarified that recovery of
expenditures pursuant to Section 3 of the RSP requires that the rate increase be based on
actual, incurred expenses at the time the application is filed, that the incurred expenses
represent an increase in expenditures in excess of the baseline approved in the RSP, and
that CSP and OP are each permitted to apply for an additional generation rate increase
that is no greater than an average of four percent per year for 2006 through 2008. In
accordance with the Commission’s findings in 07-63, AEP-Ohio was authorized to
implement generation cost recovery riders (GCRRs) to recover the additional generation-
related revenues in customer bills issued through December 2008.

Since the issuance of the order in 07-63, the companies have filed three more
* applications to recover additional generation service rate increases pursuant to Section 3 of
the RSP. In each of the applications, AEP-Ohio states the companies continue to pursue
activities, which have related expenditures that are recoverable under the RSP. In
recognition of these expenditures, CSP and OP request that the Commission guthorize an
adjustment to the GCRR riders to recover additional generation-related revenues in
customer bills. Bach GCRR application will be addressed in greater detail below.
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B.  September GCRR Case No. 07-1132-EL-UNC

On October 24, 2007, AEP-Ohio filed an application docketed at Case No. 07-1132-
FL-UNC, In the Matter of the Application of Columbus Southern Power Company and Ohio
Power Company for Approval of an Additional Generation Service Rate Increase Pursuant to Their
Post-Market Development Period Rate Stabilization Plan (September GCRR). In the September

GCRR application, AEP-Ohio states that the companies have incurred expenses from
January 1, 2007, through September 30, 2007, that are recoverable under the RSP and -
requests an increase of $35,167,037 for CSP and an increase of $11,944,953 for OP. AEP-

Ohio requests that these increases be reflected in customer bills issued January through
December 2008. As part of the application, AEP-Ohio filed the direct testimony of

company witnesses. AEP-Ohio served a copy of this application on all the parties to 07-63.

By entry issued November 2, 2007, in the September GCRR case, the procedural
schedule and processes were set forth and pursuant thereto all motions to intervene were
due November 13, 2007, staff's and interveners’ witness lists were due December 4, 2007,
staff's and interveners’ testimony were due December 11, 2007, and the hearing was
scheduled to commence on December 17, 2007.

Motions to intervene in the September GCRR case were filed by the Industrial

Energy Users-Chio (IEU-Ohio), Ohio Energy Group (OEG), Ohio Fartners of Affordable
Energy (OPAE), the Office of the Ohio Consumers’ Counsel (OCC), the Ohio Hospital
Association (OHA), and the Appalachian People’s Action Coalition (APAC), all of whom
were parties to the 07-63 proceeding. By entry issued November 21, 2007, these parties
were granted intervention in the September GCRR proceeding. :

On November 9, 2007, in the September GCRR case, OCC filed a motion for
continuance of the hearing and an extension of time to file intervener testimony. In ifs
motion, OCC requested that the hearing commerce on February 20, 2008, and that the due
date for intervener testimony be extended to February 11, 2008. OCC stated that it
requires additional time to engage an expert and prepare for hearing. On November 14,

2007, AEP-Ohio filed a memorandum contra OCC’s motion for a continuance of the

hearing and an extension opposing OCC’s request to delay the schedule for two months.
By entry issued November 21, 2007, in the September GCRR case, the attorney examiner
concluded that OCC’s request should be granted, in part. The attorney exariner
concluded that it is incumbent upon the examiners and the parties in these types of
proceedings to move forward within the 90-day time frame approved by the Commission
in the RSP order. However, to afford OCC some additional time, the procedural schedule

was extended and the hearing continued. Thus, staff and intervener witness lists were due

in the September GCRR case on December 14, 2007, staff and intervener testimony were
due to be filed with the Commission on December 21, 2007, and the evidentiary hearing
was continued until January 3, 2008.
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On November 26, 2007, OCC filed an application for review and interlocutory
appeal of the attorney examiner’s November 21, 2007, eniry in the September GCRR case.
In the application for interlocutory appeal, OCC requests that staff and intervener
testimony be due by Janmary 11, 2008, and the hearing commence on January 17, 2008.
OCC requests certification of this appeal to the full Commission, or in the alternative, that
the appeal be reviewed without certification pursuant to Rule 4901-1-15(A)(?2), Ohio
Administrative Code (0.A.C). The companies filed a memorandum contra OCC’s
application for review and interlocutory appeal on November 30, 2007.

C. October GCRR Case No. 07-1191-EL-UNC

AEP-Ohio filed an application on November 16, 2007, for an additional generation
service rate increase for expenditures incurred in October 2007, Case No. 07-1191-EL-UNC,
In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company
for Approval of an Additional Generation Service Rate Increase Pursuani to Their Post-Market
Development Period Rate Stabilization Plan (October GCRR). In the October GCRR
application, AFP-Ohio requests an increase of $2,222,074 for CSP and an increase of
$679,616 for OP for incurred expenses that are recoverable under Section 3 of the RSP. As
part of the October GCRR application, AEP-Ohio filed the direct testimony of company
witnesses. AEP-Ohio served a copy of this application on all the parties to September
GCRR case. Motions to intervene in this case were filed by IEU-Ohio, OEG, OCC, APAC,
and OPAE. ‘

D. November GCRR Case No. 07-1278-EL-UNC

AFP-Ohio filed its most recent application on December 19, 2007, for an additional
generation service rate increase for expenditures incurred in November 2007, Case No. 07-
1278-EL-UNC, In the Matter of the Application of Columbus Southern Power Company and Ohio
Power Company for Approval of an Additional Generation Service Rate Increase Pursuant to Their
Post-Market Development Period Rate Stabilization Plan (November GCRR). In the November
GCRR application, AEP-Ohio requests an increase of $2,723,671 for CSP and an increase of
$1,698,925 for OP for incurred expenses that are recoverable under Section 3 of the RSP.
The companies’ request that the increases in this application be reflected in customer bills
issued March 19, 2008, through. December 2008. Along with the November GCRR
application, AEP-Ohio filed the direct testimony of company witnesses. AEP-Ohio served
a copy of the November GCRR application on all the parties to the September GCRR case.

E. TCRR Case No. 07-1156-EL-UNC

As part of their September GCRR application, the companies requested recovery of
expenditures incurred as a result of a change in the method by which the companies’
locational marginal pricing is determined by its regional transmission organization (RTO),
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PJM Interconnection. Furthermore, AFEP-Ohio requested that, should the Commission
determine that it is more appropriate to reflect such locational marginal pricing
expenditures in the companies’ transmission cost recovery riders (TCRRs), the companies
be permitted to adjust the actual over- or under-recovery of the TCRRs fo recognize the
costs associated with the change in pricing methodology.

On October 31, 2007, the companies filed an application for approval to adjust their
respective TCRRs for 2008. See In the Matler of the Application of Columbus Southern Power
Company and Ohic Power Company to Adjust Each Company's Transmission Cost Recovery
Rider, Case No. 07-1156-EL-UNC (TCRR case). By finding and order issued December 19,
2007, in the TCRR case, the Commission approved the companies’ request to adjust their
TCRRs for 2008. However, the Commission denied their request to revise the TCRR rates
to reflect increased costs due to the change in the RTO’s locational marginal pricing
methodology. Instead, the Commission elected to further consider the locational marginal
pricing issue as part of the September GCRR case.

F. GCRR Cases and TCRR Case

On January 16, 2008, AEP-Ohio filed a motion in all the pending GCRR cases and
the TCRR case to convene a hearing at the Commission’s earliest convenience, to facilitate
the filing of a stipulation setting forth the terms of a settlement between the parties and the
presentation of company testimony. By entry issued January 16, 2008, AEP-Ohio’s request
to convene a hearing in the pending GCRR cases, and in the companies’ TCRR case, was
granted.

The hearing in these cases was held on January 17, 2008. The direct testimony of
the companies’ witnesses filed in each case was admitted into evidence. In the September
GCRR application, the direct testimony of Selwyn J. Dias (Company Ex. 1), John M.
McManus (Company Ex. 2), Philip ]. Nelson (Company Ex. 3), and David M. Roush
(Company Ex. 4) was admitted. In the October GCRR case, the testimony of Selwyn J.
Dias (Company Ex. 5), John M. McManus (Company Ex. 6), Philip J. Nelson (Company Ex.
7), and David M. Roush (Company Ex. §) was admitted, In the November GCRR case, the
testimony of Selwyn J. Dias (Company Ex. 9), John M. McManus (Company Ex. 10), Philip
J. Nelson (Company Ex. 11), and David M. Roush (Company Ex. 12) was admitted. Also
admitted into evidence at the hearing was the Joint Stipulation and Recornmendation
(Joint Ex. 1, including proposed tariffs) addressing all the issues raised in the September,
October, and November GCRR cases. '

I EXPENDITURES REQUESTED FOR RECOVERY BY AEP-OHIO

In these GCRR applications, the companies have requested recovery for
environmental expenditures associated with the cost of compliance with: the Clean Air
Interstate Rule (CAIR) and Clean Air Mercury Rule (CAMRY) adopted by the United States
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Environmental Protection Agency (US EPA); a modified National Pollution Discharge
Elimination System (NPDES) permit issued pursuant to the Federal Clean Water Act (CW
Act); and PJM Interconnection’s new locational marginal pricing method. In recognition
of the Commission’s determination in 07-63, that the companies may recover actual,
incurred expenses, AEP-Ohio is also requesting authority to incorporate a monthly
adjustment mechanism in the GCRRs. ‘

A.  Clean Air Interstate Rule and Clean Air Mercury Rule

The US EPA adopted the CAIR which became effective on July 11, 2005. The CAIR
program requires the significant reduction of nitrogen oxide and sulfur dioxide emissions.
The reduction of emissions will be a two-phase process for nitrogen oxides and sulfur
dioxide. CAIR requires that emissions of nitrogen oxide be reduced by 53 percent from
2003 levels by the year 2009, and further reduced to 61 percent below 2003 levels by the
year 20151 The CAIR program also requires that, by the year 2010, sulfur dioxide
emissions be reduced by 55 percent from 2003 levels and further reduced to 69 percent
below 2003 levels by the year 2015 (Co. Ex. 2 at 3-4; Co. Ex. 6 at 3-4; Co. Ex. 103-4)2

Similarly, the US EPA adopted the CAMR which became effective July 18, 2005. -
The CAMR implements a two-phase process for the reduction of mercury ernissions. The
CAMR seeks to reduce mercury emissions by 20 percent by the year 2010, and a 70 percent
reduction by the year 2018, from 2003 levels. Furthermore, the CAMR requires the
installation of continuous mercury emissions monitoring systems on all coal-fired units by
January 1, 2009 (Co. Ex. 2 at 4; Co. Bx. 6 at4; Co. Ex. 10 at 4).

In addition to the US EPA’s CAIR and CAMR, each state must develop state
regulations to institute the CAIR and CAMR program requirements. The state rules must
be submitted to and approved by the US EPA. The Ohio Environmental Protection
Agency (OEPA) promulgated CAIRs effective as of September 27, 2007, and CAMRs .
effective as of May 2007 (Co. Ex. 2 at 5; Co. Ex. 6 at 5; Co. Ex. 10 at 5). The companies
request recovery of the carrying costs associated with the capital investment for CAIR and
CAMR compliance. The companies propose calculating the pre-tax weighted average cost
of capital using the same rates for 2006 as approved in 07-63, as well as an adjustment to
reflect the Section 199 tax deduction reflected in the case as well (Co. Ex. 3 at 2-3, 5; Co. Ex.
7 at 2; Co. Ex. 11 at 2).

1 In other words, pursuant to CAIR requirements, nitrogen' oxide emissions will be reduced by an
additional eight percent between 2009 and 2015. :
In other words, pursuant to CAIR requirements, sulfur dioxide emissions will be reduced by an
additional 14 percent between 2009 and 2015.

=~
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B. National Pollution Discharge Elimination System Permit

In accordance with the Clean Water Act (CW Act) any discharge of pollutants to
waters in the United States requires a permit under the National Pollution Discharge .
Elimination System (NPDES). Such permits are issued by the US EPA or authorized states |
pursuant to Section 402 of the CW Act. The companies state that the Mitchell Plant :
received a water pollution control modification effective May 4, 2007, which included a
new end-of-pipe discharge limit of 12 parts per trillion for total mercury. The companies .
represent that the permit did not include a discharge limit for mercury previously. AEP--
Ohio states that compliance with the modified NPDES mercury discharge limit
necessitates the installment of additional enhanced mercury removal equipment on the
existing flue gas desulfurization wastewater treatment system which must be operational :
by May 2009. Furthermore, AEP-Ohio states that the company has appealed this permit
modification and a hearing was scheduled for November 15, 2007. In the September
GCRR application, the companies request recovery of the associated expenditures pending |
the outcome of the appeal (Co. Ex. 2 at 9-10). Like CAIR and CAMR, the companies |
request recovery of the carrying costs associated with the capital investment to comply
with the modified NPDES permit (Co. Ex. 3 at 2-3, 5).

C.  PJM’s New Locational Marginal Pricing Method

AFEP-Ohio states that, pursuant to the Federal Energy Regulatory Commission
(FERC) order issued in Docket No. EL06-55 on May 1, 2006, PJM implemented the
locational marginal loss method for allocating transmission line losses as of June 1, 2007. :
According to AEP-Ohio, prior to June 1, 2007, PJM accounted for transmission line losses
by implementing an average loss factor. In other words, transmission losses for the hour
were averaged across the transmission load for the hour (average loss method). The -
locational marginal pricing method factors the transmission losses into the energy price '
{locational marginal price or LMP) and, therefore, customers near the generation facility |
are charged prices that reflect lower loss costs than customers that are farther from the :
generation facility. Under the LMP method, PJM considers the effects of losses in |
determining which generators to dispatch and, as a result, the actual cost of meeting the
total PJM load is reduced (Co. Ex. 4 at 5-6; Co. Ex. 8 at 6-7; Co. Bx. 12 at 6-7). 'f

Where AEP-Ohio had previously reported its load to PJM including an average loss
factor, only the load is reported under the new methodology. AEP-Ohio’s transmission
line losses are settled financially through the marginal loss component of the LMP.
Pursuant to the LMP method, the companies now receive financial charges for
fransmission losses. AEP-Chio acknowledges that, under the LMP method, it receives a
share of PJM’s over collection on a load ratio share basis and the companies’ share of any 1
over collection redistributed by PJM will be reflected as a credit to total marginal loss cost :
(Co. Ex. 4 at 6-8; Co. Ex. 8 at 7-8; Co. Ex. 12 at 7-8).

i
|
i
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Further, AEP-Ohio requests that, should the Commission determine that it is more :
appropriate to reflect such locational marginal pricing expenditures in the comparies’ |
TCRRs, that the companies be permitted to adjust the actual over- or under-recovery of the |
TCRR to recognize the costs associated with the change in pricing methodology since June
1, 2007, and that the companies be authorized to immediately file to adjust the going- '
forward TCRER rates. ‘

D.  Summary of Generation Expenditures Requested

Below is a table summarizing the expenditures for which AEP-Ohio requests
recovery, the associated revenue requirement, and the percentage additional monthly -
increase that the companies propose should be applied to customer bills. f

September GCRR Qctober GCRR November GCRR
CSP OP Csp OoF CSP Oor
Total CAIR/CAMR/
NPDES carrying costs 58,486,505 8544193 | 1,625456 262,976 | 1,352,702 432,900
Locational Marginal :
Losses Price 9,094 855 105390!116 582951 455,553 1.354,216 1,363,300
Total Costs 67,581,360 18,934,300 | 2,208,407 718529 | 2,706,918 1,796,200
Jurisdictional Factor 100.0% 94.183% 100.0% 94.183% 100.0% 94.183%
Total Jurisdictional
r__Costs 67,581,360 17,832,900 | 2,208407 676,732 2,706,918 1,691,715
2006 uncollectible cost
rate 4209% 2298% 4209% 2298% A4209% 2298%
Grogs-up for .
uncollectibles 67,867,012 17,873,974 2,217,741 678,291 |- 2,718,360 1,695,612
2008 Commercial
Activity Tax Rate 0195% 0195% 0195% 0195% 0195% 0195%
Gross Up for
Commercial Activity
Tax 67,999,611 17,908,896 | 2,222,074 679,616 2,723,671 1,698,925
Less: Rev. Req. from
07-63 32,832,574 5,963,943 | - - - -
Additional Rev. Req. 35,167,037 11,944,953 2,222074 679,616 |. 2,723,671 1,698,925
Projected Base
£eneration Revenue 939,900,000 | 1,033,500,000 &17,700,000 | 889,000,000 740,000,600 | 794,000,000
Additienal Monthly
Rate 3.74157% 1.15578% 0.27175% 0.07645% 0.36806% 0.21397%
(Co.Ex. 4, DMR Ex. 2 at1; Co. Ex. 8, DMR Ex. 2 at 1; Co. Ex. 12, DMR Bx.2at1)
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I, STIPULATION

-10-

At the hearing held in these cases on January 17, 2008, AEP-Ohio subinitted a

Stipulation an
TEU-Ohio, OHA, APAC, and OPAE which states that all
and the TCRR case have been resolved. For purposes of

d Recommendation (Joint Ex. 1) signed by AEP-Ohio, the staff, OCC, OEG, ,
of the issues in the GCRR cases
considering the Stipulation :

submitted in these cases, OCC, OEG, [EU-Ohio, OHA, APAC, and OPAE should be
considered parties in these cases. Pursuant to the Stipulation, the parties agree that:

)

(2)

)

The net cost of the locational marginal pricing losses, as defined
in the September GCRR case, should be recovered through the
TCRRs, rather than through the GCRRs. Therefore, the
proposed GCRRs will be adjusted to reflect the removal of the
net costs and the riders in the TCRR case will be adjusted to
reflect the inclusion of $78 million in net costs of marginal
losses, $38,873,715 for CSP and $39,126,285 for OP. Any over-
or under-recovery of the actually incurred costs from June 2007

through December 2008 will be reflected in the 2009 TCRRs and

will reflect the carrying charges on any such over- or under-
recovery.

The TCRRs approved in the TCRR case will be adjusted to
include an $18 million credit associated with net congestion
costs, $8,427,549 for CSP and $9,572,451 for OP. Any over- or
under-recovery of the TCRR revenue resulting from this
imputed credit will be reflected in the 2009 TCRR and will

" reflect the carrying charges on any such over- or under-

Tecovery.

The net cost of marginal losses included in the 2008 TCRRs in
the TCRR case will be included in the determination of whether
cither CSP or OP exceed the amount of generation rate increase
permitted under Section 3 of the RSP. The amount of
generation rate increases that will be permissible in 2008 under
Section 3 of the RSP for CSP and OP are $89,393,208 and
$209,095,566, respectively, The companies will provide the
signatory parties a monthly calculation of the net cost of
marginal losses, with credits separately identified, and the
remaining amount of permissible generation rate increase
recoveries.
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(4)  The remaining portion of the proposed increase to the GCRRs
(i.e., the carrying costs associated with the CAIR, CAMR, and
NPDES requirements) will be $28,519,993 for CSP and
$4,900,481 for OF, which reflects a $10 million reduction in the
companies’ total request for such costs.

(5) For CSP, the GCRRs and the TCRRs under this Stipulation
result in a remaining $21,999,500 of permissible generation rate
increases for 2008 under Section 3 of the RSP.

(6)  For OP the GCRRs and the TCRRs under this Stipulation result
in a remaining $165,068,800 of permissible generation rate
increases for 2008 under Section 3 of the RSP.

(7}  Once the Stipulation is approved by the Commission, the
companies will not make any other filings or collect additional
revenues under Section 3 of the RSP related to compliance with
CAIR, CAMR, or the NPDES.

Attached to the Stipulation were two sets of tariff pages reflecting the TCRRs and GCRRs f
for CSP and OP for all customer classes as agreed to in the Stipulation. One set of tariffs
reflects the rates to become effective with the beginning of the February 2008 billing cycle. '
However, the companies have also submitted an alternative set of tariffs in the event the
Commission’s order is not issued in time for the February 2008 billing cycle. The
alternative tariffs have an effective date beginning with the March 2008 billing cycle. :

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into
a stipulation. Although not binding on the Commission, the terms of such an agreement .
are accorded substantial weight. See, Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio St.3d
123, at 125 (1992), citing Akron v, Pub. Util. Comm., 55 Ohio St.2d 155 (1978). This concept is |
particularly valid where the stipulation is unopposed by any party and resolves all issues
presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been -
discussed in a number of prior Commission proceedings. See, e.g., Cincinnati Gas &
Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case .
No. 93-230-TP-ALT (March 30, 2004); Ohio Edison Co., Case No. 91-698-EL-FOR et al. |
(December 30, 1993); Cleveland Electric Ilum. Co., Case No. 88-170-EL-AIR (January 30,
1989); Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement, |
which embodies considerable time and effort by the signatory parties, is reasonable and |
should be adopted. In considering the reasonableness of a stipulation, the Commission |
has used the following criteria: u

i
'
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(a) Is the settlement a product of serious bargaining
among capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit
ratepayers and the public interest?

() Does the settlement package violate any
important regulatory principle or practice?

The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v. Pub, Util. Comm., 68 Ohio St.3d 559 (1994) (citing
Consumers’ Counsel, supra, at 126), The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.).

The Commission finds that the Stipulation appears to be the product of serious

bargaining among capable, knowledgeable parties. The signatory parties represent a wide

diversity of interests including the utility, residential consumers, low-income residential
consumers, commercial and industrial consumers, and the staff. Moreover, no party

opposes the stipulation. Further, we note that the signatory parties routinely participate in .
complex Commission proceedings and that counsel for the signatory parties have -

extensive experience practicing before the Commission in utility matters.

We find that the settlement, as a package, benefits ratepayers and the public :
interest. We conclude that the incurred expenses which AEP-Ohio will be recovering in -
the GCRRs pursuant to the Stipulation are expenditures which may be recovered in
accordance with the RSP case. The Commission finds that the proposed revenue
requirements set forth in the Stipulation are appropriately below the four percent cap
established in the RSP case. Furthermore, the Commission understands that the .
companies’ transmission expenditures will be audited by the staff to ensure that only
appropriate costs are recovered. Therefore, upon review of the Stipulation and the
supporting testimony, we conclude that the Stipulation, as a whole, represents a |

reasonable resolution of the issues presented in these proceedings.

Finally, the Commission finds that the settlement does not violate any important f
regulatory principles or practices. Accordingly, the Commission concludes that the :

Stipulation submitted in these cases should be adopted and approved in its entirety.
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IV. CONCLUSION

13-

The Commission has reviewed the Stipulation submitted in the GCRR cases and the
TCRR case and has determined that it should be approved in its entirety. In light of the .
resolution of the issues in these cases, the Commission finds that it is not necessary for the |
attorney examiner to issue a ruling on the interlocutory appeal filed by OCC on November :
26, 2007, in the September GCRR case. |

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

D

@

(4)

(5)

(6)

CSP and OP are public utilities and electric light companies as
defined in Sections 4905.02 and 4905.03(A){4), Revised Code.

By order issued January 26, 2005, in the RSP case, the
Commission approved AEP-Ohio’s RSP application ‘which
permits the companies to request limited adjustments to the
generation rates provided for in the RSP, as long as the total
generation rate increases are not greater than an average of
seven percent per year for CSP and 11 percent per year for OP,
for the years 2006, 2007, and 2008.

AEP-Ohio filed the September GCRR application on October
24, 2007, the October GCRR application on November 16, 2007,
and the November GCRR application on December 19, 2007. In
each GCRR application AEP-Chio requests. that the
Commission authorize the implementation of the proposed
riders to recover additional generation-related revenues in
billings through December 2008.

A prehearing conference was held in the September GCRR case
on January 3, 2008. :

A hearing in the GCRR cases and the TCRR case was held on

January 17, 2008.

At the hearing AEP-Ohio submitted a Stipulation and
Recommendation signed by AEP-Ohio, the staff, OCC, OEG,
IEU-Ohio, OHA, APAC, and OPAE which states that all of the
issues in the GCRR cases and the TCRR case have been

resolved.

For purposes of considering the Stipulation submitted in these
cases, OCC, OEG, IEU-Ohio, OHA, APAC, and OPAE should
be considered parties in these cases.
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(8) The Stipulation presented in these proceedings should be i
adopted in its entirety. . E

ORDER:
It is, therefore,

ORDERED, That, for purposes of considering the Stipulation submitted in these
cases, OCC, OEG, IEU-Ohio, OHA, APAC, and OPAE be considered parties in these cases. .
It is, further,

ORDERED, That the Stipulation submitted in these proceedings be adopted in its
entirety. Itis, further,

ORDERED, That the tariffs shall be effective with the February 2008 billing cycle. Tt
is, further,

ORDERED, That AEP-Ohio shall notify all affected customers via a bill message or |
via a bill insert within 30 days of the effective date of the tariffs. A copy of the customer !
notice shall be submitted to the Commission’s Service Monitoring and Enforcement
Department, Reliability and Service Analysis Division, at least 10 days prior to its -
distribution to customers, It is, further,

ORDERED, That the companies are authorized to file in final form four complete '
copies of the tariff consistent with this opinion and order. Each company shall file one :
copy in its TRF docket (or may make such filing electronically as directed in Case No. 06- |
900-AU-WVR) and one copy in this case docket. The remaining two copies shall be
designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Commission’s Utilities Department. Itis, further, |

ORDERED, That nothing in this opinion and order shall be binding upon the

Commission in any future proceeding or investigation involving the justness or -
reasonableness of any rate, charge, rule, or regulation. Itis, further, :
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ORDERED, That a copy of this opinion and order be served upon each party of
record and all other interested persons of record in these proceedings. i

THE PUBLI ILITIES COMMISSION OF OHIO

/8 ,

' Alan R. Schriber, ®hairman®
aul A. Centolella Ronda Hartmn Refgus

Valerie A. Lemmie

GNS/CMTP/vrm

Entered in the Journal

JAN 80 2008

Reneé J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission's Promul- )

gation of Rules for Electric Transition Plans )
and of a Consumer Education Plan, Pur- }
)

suant to Chapter 4928, Revised .Code.

SECOND ENTRY ON REHEARING

The Commission finds:

I

@)

3)

On November 30, 1999, the Commission adopted a number
of rules regarding the manner in which electric transition
plan applications should be filed and considered by the
Commission. At the same time, the Commission estab-
lished a general plan for existing electric utility companies
to educate consumers about electric restructuring, as re-
quired by Section 4928.42, Revised Code.

Section 4903.10, Revised Code, states that any party who en-
tered an appearance in the proceeding may apply for rehear-
ing with respect to any matiers determined in said
proceeding by filing such a request within 30 days after the
entry of the order upon the journal of the Commission.

Between December 15 and 23, 1999, the Commission re-
ceived five applications for rehearing from:

(a) The Neighborhood Environmental Coalition,
Western Alliance, and Parkview Areawide
Seniors Inc. (hereinafter jointly referred to as
Western Alliance);

(b) The American Association of Retired Persons,
Appalachian Peoples’ Action Coalition, Citizen
Power, Citizens Protecting Ohio, Earth Day
Coalition, Enron Corp., Greater Cleveland
Growth Association, Industrial Energy Users-
Ohio, National Federation of Independent
Business-Ohio, Ohio Association of Commu-
nity Action Agencies, Ohio Citizen Action,
Ohio Council of Retail Merchants, QOhio Envi-
ronmental Council, Ohio Grocers Association,
Ohio Manufacturers Association, Ohio Meat
Industries Association, Ohio Partners for

Case No. 99-1141-EL-ORD
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()

(5)

(6)

Affordable Energy, Ohio Petroleum Council,
Safe Energy Communication Council, and
Sierra Club — Ohio Chapter (hereinafter jointly
referred to as the Consumer Education
Alliance and referenced, for shorthand
purposes, as CEA);

© The Ohio Manufacturers’ Association, the In-
dustrial Energy Users-Ohio, Ohio Council of
Retail Merchants, Ohio Partners for Affordable
Energy, Enron Energy Services Inc., Greater
Cleveland Growth Association, and CNG (here-
inafter referred to as the Coalition for Choice in
Electricity and referenced, for shorthand pur-
poses, as CCE);

(d) The Ohio Council of Retail Merchants, which
incorporated the arguments contained in the
rehearing applications filed by CCE and the
CEA; and

(¢) The Industrial Energy Users-Ohio, which in-
corporated the arguments contained in the re-
hearing applications filed by CCE.

On January 4, 2000, the Commission granted those five ap-
plications for rehearing listed above for the limited purpose
of allowing the Commission additional time to consider the
issues raised in those applications.

On December 29 and 30, 1999, the Commission received in
this docket additional applications for rehearing from The
Cincinnati Gas & Electric Company (CG&E), Columbus,
Southern Power Company, Ohio Power Company,! Ohio
Partners for Affordable Energy,? The Dayton Power and
Light Company (DP&L), Ohio Consumers” Counsel (OCC),
and FirstEnergy Corp. (FirstEnergy).

On December 30, 1999, January 3 and 7, 2000, memoranda
contra various parts of the applications for rehearing were

1  Ohio Power Company and Columbus Southern Power Company are both subsidiaries of American
Electric Power Inc. (AEP). They jointly filed an application for rehearing and they will be referenced

as "AEP”.

2 The application for rehearing by Ohi
incorporated the arguments contained in the rehearing

o Partners for Affordable Energy (Ohio Partners) only
applications filed by CCE and the CEA.
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7)

8)

filed by FirstEnergy, AEP, PG&E Corporation (PG&E), OCC,
and CCE.

Some of the arguments raised in the applications for rehear-
ing are similar in nature or identical. Therefore, we will
group the arguments together as appropriate in order to
consider them. We have included headings in bold for ease
of reference. Additionally, we wish to make clear that we
will refer to those assignments of error raised by CCE and
CEA, but it should be understood that we are simultane-
ously addressing the applications for rehearing filed by the
Industrial Energy Users-Ohio, Ohio Council of Retail Mer-
chants, and Ohio Partners. First, we will address the as-
signments of error related to our conclusions for the
consumer education plan.

Consumer Education Plan

Two of Western Alliance’s assignments of error allege that
the consumer education plan should be modified to: (a) en-
sure that community-based organizations (CBOs) are able to
participate in the consumer education plan, and (b) encour-
age the utilities to include CBOs in the utilities’ individual
education plans (including funding for the CBOs). Simi-
larly, CEA argues in its second assignment of error that the
Commission should have provided grant funding to CBOs,
consumer organizations, trade organizations, and other
credible entities. CEA states that the plan is doomed if the
utilities seek participation by CBOs, but they cannot partici-
pate without funding. CEA also asks the Commission to
clarify whether the utilities are permitted to contract with
CBOs for consumer education services.

Western Alliance and CEA want the consumer education
plan to ensure that CBOs are able to participate in educating
the public about electric restructuring, including as partici-
pants in the service territory-specific campaigns. The plan
we adopted specifically lists partnerships with CBOs as one
of the tactics to be employed for the statewide education
campaign. In addition, we specifically encouraged the utili-
ties to work with CBOs and to provide CBOs with member-
ship on the service territory-specific advisory groups. We
reaffirm those statements. We do, however, clarify that,
while the general plan requires that statewide funds not be
disbursed through grants, the plan does not address or
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(9)

(10)

prohibit the disbursement of some service territory-specific
funds through contracts with CBOs to provide services re-
lating to communicating the message of choice. We believe

that our education plan emphasizes the value that CBOs

can bring to educating the public. In our opinion, the
adopted consumer education plan appropriately includes
CBOs. We do, however, reserve the right to revisit this is-
sue after one year has passed. We will monitor the level to
which CBOs have been utilized by the utilities and make ad-
justments to the plan as appropriate.

Western Alliance also contends that the consumer educa-
tion plan should be modified to ensure that environmental
interests are "adequately represented in the consumer edu-
cation plan”. In particular, Western Alliance is seeking to
ensure that “green energy” is adequately represented. The

consumer education plan is designed to promote the choice -

of electric service in Ohio. It is not intended to promote one
form of generation over another, including so-called “green
energy”. The education plan will focus on raising the
awareness of choice among consumers and providing the
tools necessary for consumers to make informed decisions
about their electric service. We see no need to modify the
consumer education plan as requested by Western Alliance.
Despite this conclusion, we note that our staff has proposed
and we will consider in the near future a rule that will re-
quire, outside of the consumer education plan, the dissemu-
nation of information to consumers about generation
sources, including “green energy”. In the Matier of the
Commission’s Promulgation of Rules for Minimum Com-

etitive Retail Electric Service Standards Pursuant to Chap-
ter 4928, Revised Code, Case No. 99-1611-EL-ORD (proposed

rule 4901:1-XX-09).

CEA argues, in its first assignment of error, that the Com-
mission should have adopted measurable standards with
which to evaluate the performance of the plan. CEA states
that, without such measurable standards in the plan, there
can be no determination as to whether the Commission has
met its responsibility to adopt and order a consumer educa-
tion plan. FirstEnergy states, in its December 30, 1999
memorandum contra, that provision (F) will provide the
baseline and continuing research for objectively measuring

customer awareness.
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(11)

The Commission had a responsibility to adopt and order a
consumer education plan. We have done that in this
docket. While specific, measurable evaluation standards are
indeed critical to the success of the program, we believe that
those goals cannot realistically be set until the results of a
baseline, statewide research study are available to ourselves
and to the statewide advisory group. That study is to take
place in the spring of this year and goals will be set thereaf-
ter.

Additionally, CEA argues that the Commission erroneously
placed sole responsibility and authority for the consumer

education plan with the utility industry and, thus, is pre-

cluding- meaningful participation by the advisory groups.
CEA’s argument is based upon the plan’s creation of the ad-
visory groups, but its failure to require incorporation of the
work of the advisory groups. FirstEnergy contends that the
plan recognizes that Section 4928.42, Revised Code, places
the responsibility for education with the electric utilities
and, therefore, CEA is improperly seeking to micromanage
the education effort and regulate the dispersion of funds.
As explained in FirstEnergy’s response, it believes that the
adopted role for the advisory groups will avoid the pitfalls
of a “governance by committee” approach suggested by CEA.

We intend that the advisory groups formed within the
service territories will be comprised of members similar in
representation to the statewide advisory group, with em-
phasis on the inclusion of CBOs among their members. We
also intend that the role of the territory specific-advisory
groups be similar to that of the statewide advisory group, in
that the territory specific-advisory groups will provide input
to the messages and dissemination of the message within
the service territories while being mindful that the cam-
paign must support the statewide campaign. We believe
that the coordination of such efforts is best done by the elec-
tric utilities within their own areas and ultimately coordi-
nated by Ohio Electric Utility Institute to ensure consistency
of message. We remind CEA that the Commission has ul-
timate supervision of the program. Given that the advisory
groups, including CBOs, are given a specific mission and the
Commission has a specific oversight role as does the OCC in
consultation, we do not agree with CEA’s assessment that
the utilities were given “sole responsibility and authority”
over the consumer education plan. However, given our
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(12)

(13)

conclusions and as noted above, we do reserve the right to
revisit the progress of the education program and assess the
level of involvement of non-utility stakeholders.

CEA also alleges that the Commission should have required
the education plans to include information about energy ef-
ficiency improvements, net metering, and aggregation.
CEA states that the Commission has not met the require-
ments of Chapter 4928, Revised Code; because, under the
adopted plan, only the utilities must agree upon the mes-
sages of the campaign. Additionally, CEA contends that the
failure to include information about energy efficiency and
net metering violates the goals of the state electric policy.
Moreover, CEA argues that the campaigns should educate
customers on organizational options under the competitive
market (not just rely upon the ability to choose a marketer).
FirstEnergy argues in response that the campaign’s message
should be that consumers have a choice and not include
multiple themes.

Section 4928.56, Revised Code, requires the Director of the
Ohio Department of Development (ODOD) to establish a
consumer education program, which provides information
to consumers regarding energy efficiency and energy con-
servation. We said in our November 30, 1999 order that
messages of the campaign would be developed with the as-
sistance of the advisory group and that the ultimate plan
would not duplicate the efforts of ODOD, but support them.
We, again, conclude that, while net metering and aggrega-
tion may be messages of the overall campaign, it is the duty
of the advisory group, in conjunction with the Commis-
sion, OCC, and advertising/PR firms to determine the spe-
cific messages of the campaign. This assignment of error is

denied.

CG&E alleges, in its Jast assignment of error, that the Com-
mission should clarify provision (F) of the consumer educa-
tion plan. CG&E states that it is unclear whether the
Commission contemplates service territory-specific research
(done by the utilities or via contract) or statewide research
that is detailed so as to provide valuable data for the service

territory-specific campaigns.

We clarify that all research conducted for the education
campaign will be done as part of the statewide campaign
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and each utility is not required to conduct education and
awareness research individually. The statewide research
will be conducted such that statistically accurate service ter-

ritory conclusions may be drawn, as well as statewide con--

clusions. This does not, however, preclude other research
as ordered by this Commission for the purposes of market
monitoring.

Processing Rules

In Western Alliance’s first assignment of error, it asks the
Commmission to affirm that public interest groups and ordi~
nary citizens are not going to be shut out of the transition
process. Specifically, Western Alliance asks the Commission
to clarify that there will be an opportunity for public
hearings and public input in either the rules docket or in
specific transition plan dockets.

Western Alliance worries that the general public will not be
able to participate in the transition plan process. However,
Section 4928.32, Revised Code, specifically allows all persons
with a real and substantial interest in a proposed transition
plan to file with the Commission their preliminary objec-
tions to the plan. Moreover, our adopted rules allow inter-
vention. Thus, the process for the transition plans plainly
allows interested groups and ordinary citizens to participate
in these proceedings, if they choose. Adaditionally, public
notice of the transition plan filings will be made so that the
general public can learn of the filing and learn how to ob-
tain further information about a particular utility’s pro-
posed application. Thus, the general public not only can
participate in the transition plan proceedings, but will also

~ be provided with basic information from which the public

can evaluate whether it wishes to participate in the proceed-
ings. Western Alliance also requests that the Commission
clarify that there will be public hearings in either this docket
or in the individual transition plan application dockets.
Public hearings regarding the transition plans are not man-
dated by Chapter 4928, Revised Code. Rather, Section
492832, Revised Code, states that, for those aspects of the
proposed plan that the Commission determines reasonably
require a hearing, the Commission shall afford a hearing.
Our adopted rules correspond with the discretion granted to

the Commission by the legislature. Upon review of the

transition plan applications, we will determine whether
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(16)

hearings are reasonably required. Nothing in Western Alli-
ance’s application for rehearing convinces us that the proc-
essing rules should be clarified or modified on this point.
For these reasons, we conclude that Western Alliance’s first
assignment of error should be denied. :

Western Alliance argues in its last assignment of error and
OCC argues in its first assignment of error that the Commis-
sion should ensure public input by scheduling public hear-
ings throughout the state of Ohio. Western Alliance states
that public input is important, particularly on the issues of
unbundling and the shopping incentive. OCC states that Jo-
cal hearings will not delay the Commission’s decision-mak-
ing process if they are held during or immediately following
the evidentiary hearings. OCC suggests a local hearing be
held in at least one city in each utility’s service area and that
the Commission publish notice of such hearings once each
week for two consecutive weeks prior to the local hearing.
FirstEnergy states in response that Jocal hearings are not
necessary, would have little value, and OCC (and other
group representatives) can provide input for the general
public without holding local hearings.

We have, in part, discussed Western Alliance’s and OCC’s
concern. We noted above that Chapter 4928, Revised Code,
does not mandate that the Commission hold hearings in
every transition plan proceeding. Upon review of the
transition plan applications, we will determine whether
hearings are reasonably required. Moreover, in our
November 30, 1999 decision, we noted that, due to the
statutory time constraints, we would not establish rules to
accommodate certain parties, including a rule for holding
local public hearings. We continue to believe that our
conclusion was correct. This conclusion is justified because
of the large scope of the transition plan applications and the
fact that several such cases will be pending before the
Commission and be subject to the same statutory time
constraint. As noted, we will evaluate whether hearings are
reasonably required in the transition plan cases at a later
time. For these reasons, we deny Western Alliance’s last
assignment of error and OCC's first assignment of error.

OCC also alleges (in its second assignment of error) that the
Commission erroneously failed to establish a rule preclud-
ing the transition plan evidentiary hearings from taking
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(17)

(18)

place simultaneously. OCC believes that the Commission
should establish an evidentiary hearing schedule at the out-
set to avoid simultaneous hearings. OCC states that the
Commission should at least order that every effort will be
made to avoid simultaneous hearings and, if they do occur
simultaneously, every effort will be made to not unduly
disadvantage parties who experience difficulties as a result.
FirstEnergy states that this issue was already considered by
the Commission. Also, FirstEnergy argues that the need for
hearings, their scope, and schedule thereof are within the
Commission’s discretion and there is no need to restrict or
interfere with that discretion at this point.

We recognize that some parties will have an interest n a
number of the transition plan applications and we noted
that we would do our best to alleviate the difficulties that
the parties will face because of their involvement in multi-
ple dockets. As we have done in the past, we will take ef-
forts to avoid conflicts between the different dockefs.
However, we will not modify our conclusion to not estab-
lish a rule such as that requested by OCC.

OCC’s third assignment of error states that the Commission
inappropriately failed to include in the rules the require-
ment that active spreadsheets be provided to any interven-
ing party who requests them. Likewise, CCE alleges in its
first assignment of error that the Commission erred in not
incorporating in its rules the requirement, set forth in the
finding and order, to provide electronic copies of active
spreadsheets. FirstEnergy correctly noted in its memoranda
contra that Rule 4901:1-20-04(B) does require that active
spreadsheets be provided to parties. OCC and CCE have

overlooked the last sentence in Rule 4901:1-20-04.

OCC’s fourth assignment of error relates to the settlement
conference rule, Rule 4901:1-20-08. OCC argues that the
adopted rule should have included the rationale/purpose
explained by the Commission in the November 30, 1999
Finding and Order. OCC is concerned that our statements
in the order regarding the usefulness of having the settle-
ment conference begin at day 60 (rather than at a later time)
conflict with the adopted rule language. Also, OCC again
advocates that the settlement conference not be held until
day 100. FirstEnergy states that it makes sense to meet and

000000085



f

99-1141-EL-ORD

(19)

attempt to narrow the scope of the proceedings as early as
possible.

We disagree with OCC’s statements. We believe that our ra-
tionale for scheduling settlement conferences in these cases
is reasonable. Moreover, we believe that there is no need to
alter the 60-day deadline. We have not declared that the 60-
day settlement conferences to be “preliminary” or that the
purpose is solely to organize future meetings. Rather, we
are requiring the parties to explore settlement and are doing
so at a fairly early stage in these cases. We will not assume
that holding a settlement at day 60, rather than at day 100,
will be fruitless. ,

OCC states in its fifth assignment of error that the Commis-
sion should not have established the intervenors’ prefiling
deadline 14 days prior to the start of the hearing. OCC pre-
fers that the prefiling deadline for intervenor testimony be
seven days prior to the start of the hearing. OCC contends
that the seven-day difference will jeopardize the interve-
nors’ ability to prefile complete testimony. OCC also be-
lieves that the utilities will have ample time to prepare for
the intervenors’ witnesses because those witnesses will not
testify at the commencement of the hearing. FirstEnergy ar-
gues that the intervenor prefiling deadline will not jeopard-
ize the intervenors’ ability to file complete testimony since
they have ample time to conduct discovery. Additionally,
FirstEnergy points out that OCC’s preferred seven-day prefil-
ing deadline exacerbates the utilities’ ability to adequately
depose intervenor witnesses prior to the start of the hear-
ing.

We considered this issue at the time we established our
rules. OCC reiterates prior arguments. We believe that the
“14 days prior to the hearing” intervenor deadline is rea-
sonable. Also, we are not absolutely convinced that the in-
tervenor witnesses will testify several weeks after the start
of the hearing, as OCC suggests. In the past when we have
faced multiple complex proceedings, the order of testimony
has not followed a strict schedule of all applicant witnesses
followed by all intervenor witnesses. We believe that our
past experiences in this regard are likely to occur again.
Moreover, we are willing to avoid conflicts between the
dockets, as OCC requested above. We cannot assume that
all electric utility witnesses will testify prior to any
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intervenor witnesses under such circumstances. For these
reasons, we believe that the intervenor prefiling deadline is
appropriate.

DP&L and AEP argue that the time frames for responding to
intervention requests, discovery requests, and motions are
unreasonably short. CG&E takes issue with the inter-
vention response date (Rule 4901:1-20-10) in its eighth as-
signment of error. FirstEnergy takes issue with the time
frame for serving responses to discovery requests (Rule
4901:1-20-11(A)). DP&L suggests that responses to interven-
tion requests (Rule 4901:1-20-10) should be lengthened from
five calendar days to recognize that Saturdays, Sundays, and
legal holidays are not working days. AEP suggests five
business days. CG&E suggests 10 business days from the
date of service. DP&L and AEP also suggest that the time
frame for serving responses to discovery requests be length-
ened from 10 calendar days to 10 business days. FirstEnergy
suggests that the time frame to respond to discovery re-
quests be lengthened to 10 days from actual receipt. AEP
seeks to lengthen the time for responding to discovery-re-
lated motions as well (Rule 4901:1-20-11(C)). With regard to
the discovery rule, CG&E contends that Rule 4901:1-20-11 is
unreasonable and/or unlawful. In this regard, CG&E states
that all discovery rules, except those regarding expedited
discovery, must be submitted to JCARR.

OCC disagrees with all of the electric utilities” arguments
about the deadlines for responding to discovery requests, in-
tervention requests, and discovery-related motions. OCC
states that a rapid “turn around” is necessary given the
statutory time line for resolution of these cases. OCC raises
a concern that the additional time requested by the utilities
will have a cumulative delaying effect and, therefore, the
adopted rules should remain. CCE does not oppose extend-
ing the time to file responses to intervention requests, as
CG&E suggests. However, CCE opposes lengthening the
time frame for responding to discovery requests for the
same reasons espoused by OCC. CCE notes that the attorney
examiner can address those instances in which just cause is
shown that producing responses within the 10 calendar day
period may be difficult.

We were required under Section 4928.32(A), Revised Code,
to expedite discovery in the transition plan proceedings.
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DP&L, CG&E, FirstEnergy, and AEP are unhappy with the
time frames we selected. We believe that the five-day and
10-day time frames are acceptable time frames. Quite
frankly, any expedited time frames that we would establish
would be objectionable from the electric utilities’ point of
view because they are shorter than what is typically applied
and the utilities have all suggested different time frames.
We have imposed a 10-day time frame for discovery re-
sponses in other proceedings and it has worked. We also
find the time frame for responding to intervention requests
to be reasonable too. We simply do not believe that the

utilities need a longer period of time to determine whether

they will respond to an intervention request and actually
write the response.

Also, CG&E states that the deadline for filing intervention
requests is so late that intervenors could effectively inter-
vene after the cut-off date for conducting written discovery
requests. CG&E urges the Commission to revise the rules to
prevent such gamesmanship and the resulting prejudice.
OCC agrees with CG&E’s point. Additionally, OCC states
that the written discovery cutoff date shou! ! be closer to the
commencement of the hearing so that :ntervenors can
serve written discovery requests after any supplemental
utility testimony is filed. CG&E's point is accurate, but it is
something that also exists in our current procedural rules.
Moreover, CG&E and OCC are overlooking the fact that
depositions can be taken after the cut-off for written discov-
ery and after the intervention deadline. We believe that the
intervention deadline we established is acceptable, despite
CG&E’s and OCC'’s statements.

AEP alleges in its third assignment of error that Rule 4901:1-
20-12 should acknowledge that protective orders will apply
through the pendency of the proceedings, through appeals,
plus 60 days, or for a period of 18 months, whichever period
is longer. AEP states that the adopted rule could essentially
allow a protective order to remain in effect for a very short
period of time, if a transition plan order is not appealed.
AFEP believes that such was not the Commission’s intention
and requests clarification on this point. AEP’s point is accu-
rate. We had intended protective orders for the transition
plan proceedings to apply through the pendency of the pro-
ceedings, through appeals, plus 60 days, or for a period of 18
months, whichever period is longer. Our rule, however,
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was not written as clearly as we would have preferred. We
do find, however, that, given the flexibility that exists in
Rule 4901:1-20-12, we do not need to modify it, in order for
us to carry out our intentions. The individual rulings in
the transition plan proceedings, which grant protective or-
ders, can specify that those protective orders will apply
through the pendency of the proceedings, through appeals,
plus 60 days, or for a period of 18 months, whichever period
is longer. For this reason, we deny AEP’s third assignment
of error, but clarify that protective orders in the transition
cases can apply through the pendency of the proceedings,
through appeals, plus 60 days, or for a period of 18 months,
whichever period is longer.

FirstEnergy takes issue with the period of time associated
with the Commission’s adequacy review, as set forth in
Rule 4901:1-20-14(A). FirstEnergy states that, if the review
period is 30 days, it will expire after the time period allowed
in Section 4928.31(A), Revised Code, for the filing of timely
transition plan applications. FirstEnergy states that the
Commission should expressly state that a transition plan
initially filed within the 90-day period, but supplemented or
refiled pursuant to a Commission ruling after the 90-day pe-
riod, will be considered timely under Section 4928.31(A),
Revised Code.

FirstEnergy’s concern existed even without our declaration
of a 30-day adequacy review in Rule 4901:1-20-14(A). Chap-
ter 4928, Revised Code, required transition plan filings
within a relatively short windew of time and, thus, any de-
terminations of substantial inadequacy made after that pe-
riod of time could raise the question of whether subsequent
filings can be considered timely under Section 4928.31(A),
Revised Code. For that reason, we do not believe that our
rule should be modified. Additionally, we do not believe
that any advance declaration of compliance with the time
element in Section 4928.31(A), Revised Code, is necessary at

this point.
Unbundling Rules

As we understand it, CG&E and FirstEnergy allege (in
CG&E's first assignment of error and in FirstEnergy’s sev-
enth assignment of error) that the definition of “regulatory
asset” in Rule 4901:1-20-03, Appendix A, provision (B)(6),
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conflicts with Chapter 1928, Revised Code, because the
Commission’s rule is more restrictive. As we understand it,
CG&E and FirstEnergy contend that Sections 4928.01(A)(26)

and 4928.40(A), Revised Code, expressly anticipate recovery -

of regulatory assets beyond those approved in the last rate
case. CG&E suggests that either the last sentence of provi-
sion (B){(6) be stricken or the Commission clarify that “the
rate recovering regulatory assets to be approved in the tran-
sition plan cases is the component of the bundled rate ap-
proved within the last rate case to recover regulatory
assets.” Basically, CG&E does not think that the rule should
limit the book balance of regulatory assets that may be re-
covered.

CCE points out that the second sentence of provision (B)(6)
does not impose a limit on the regulatory assets or dollars
that may be recovered as CG&E and FirstEnergy claim.
Rather, as we understand CCE’s view, provision (B)(6) rec-
ognizes that the unbundled rate element for regulatory as-
sets must equal the rate reflected in the utility’s schedule of
rates and charges.

We feel that our rule is appropriate as a minimum filing re-
quirement. For that reason, we do not believe that any
modification to provision (B)(6) is needed.

CCE argues in its second assignment of error that the Com-
mission’s finding and order may raise a conflict about the
application of the five percent reduction described in Rule
4901:1-20-03, Appendix A, provision (O)1)(c). CCE believes
that the Commission should affirm that the production-re-
lated portion of rates composes the generation component
of rates and that the production—re]ated component (in its
entirety) is subject to reductions for residential customers.
AEP and FirstEnergy state in their memoranda contra that
the Commission did not intend to resolve what should or
should not be included in the generation component and
that the rules were structured to allow the utilities to file
and support their preferred mechanism. For that reason,
they argue that there is no conflict between the rule and the
Commission’s discussion of the rule.

AEP and FirstEnergy have correctly noted that our rule was

structured to allow the utilities to file and support what

should and should not be included in the generation
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component. We are unwilling to modify the filing
requirement provision as CCE has suggested. CCE (as well
as other parties) can question the make-up of the generation
component in the context of the individual transition plan
proceedings. We will take such argument into considera-
tion at that time.

CCE also argues that the list in Rule 4901:1-20-03, Appendix
A, provision (C)(1), of elements functionally related to the
generation component is incomplete. In particular, CCE
states that some of the ancillary services listed under the
transmission component can be production-related or gen-
eration-related and their costs should not be allocated to the
transmission component. FirstEnergy contends that CCE’s
argument directly contradicts Section 4928.34(A)(1), Revised
Code, since the transmission component equals the Federal
Energy Regulatory Commission (FERC) tariff rates and, as
such, would not be included in the generation component.

Similarly, CCE alleges that the list in Rule 4901:1-20-03, Ap-
pendix A, provision (C)2), of ancillary services is incom-

Jete because it does not include certain services listed in
Section 4928.01(A)(1), Revised Code. FirstEnergy does not
think CCE’s modification is needed because FirstEnergy
could not unbundle these other items since it does not have
them, even though they are listed in the legislation.

We find the lists in provisions (C)(1) and (C)(2) to be ade-
quate for purposes of the plan content requirements. CCE is
able to pursue in the transition proceedings an argument
that additional elements/services should be unbundled
and /or that they should be related to the generation versus
transmission versus distribution components.

CCE next alleges that the Commission failed in Rule 4901:1-
20-03, Appendix A, provision (C)2), to adequately reflect
that refunds determined or approved by FERC must be
flowed through to retail electric customers, pursuant to Sec-
tion 4928.34(A)(1), Revised Code. AEP responded by stating
that the rules do not need to repeat the statutory provisions.
Additionally, in AEP’s view, CCE's assignment of error
must be denied because non-switching customers will see
an increase in the distribution rate component when there
is a decrease in basic transmission rates and, for the
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switching customers, refunds are a matter between them
and the supplier.

We are not convinced that provision (C)(2) must be modi-
fied, despite CCE’s allegation. We recognize that the trans-
mission component’s charges must include a sliding scale to
ensure that FERC refunds are flowed through to retail elec-
tric customers, pursuant to Section 4928.34(A)(1), Revised
Code. As FirstEnergy noted, we will take steps to ensure

that those future refunds, if any, are appropriate]y handled.-

For purposes of our filing content requirements, we believe
the adopted rule is correct. This allegation of error is de-
nied. ‘

CCE further argues that the Commission erroneously ex-
cluded metering service and billing and collection service
from the other unbundled components in Rule 4901:1-20-
03, Appendix A, provision (C)(4). CCE states that these serv-
jces may become competitive and should be broken out
from general rates so that the market for those services can
develop. CCE states that these two services should be desig-
nated as unbundled portions of the distribution function.
FirstEnergy responds by stating that, pursuant to Section
4928.04, Revised Code, the Commission is not obligated to
proceed with these issues until March 31, 2003.

CCE raised this issue in its initial comments. We fully con-
sidered this request and decided that the information
should be identified. Thus, the electric utilities and other

arties are free to raise in the transition proceedings an ar-

nment that these two services should be or should not be
unbundled portions of the distribution function. More-
over, as we noted before, parties may address the costs of in-
dividual meter change outs in order to facilitate

aggregation.

CG&E contends in its second assignment of error that Rule
4901:1-20-03, Appendix A, provision (C)(4)a), must be re-
vised to allow utilities to recover the gross receipts tax
(GRT) through April 30, 2002, in order to recover their GRT
expenses incurred. CG&E believes that, although the
adopted rule relates to filing requirements only, it could
conflict with Section 4928.34(A)(6), Revised Code. CCE
points out that Section 5747.98, Revised Code, states that the
electric utilities are not subject to the excise tax after

-16-

000000092



99-1141-EL-ORD

(30)

(31)

payment of the assessment. Therefore, CCE believes the
Commission’s rule is consistent with the statute.

We are not convinced that provision (C)4)(a) conflicts with
Section 4928.34(A)(6), Revised Code, or that the rule must be
modified. We disagree with CG&E’s request.

Next, CG&E al]egeé that the inclusion of an emission fee
rider (Rule 4901:1-20-03, Appendix A, provision (CY4)d)), is
inappropriate because emission fees are included in frozen
rates.

We do not agree that there is an error in provision (©)4)(d).
Our rule lists emission fee riders as unbundled compo-
nents, if applicable. The intent of having emission fee rid-
ers unbundled is to comply with Section 4905.31, Revised
Code, which specifically requires the termination of the rid-
ers once the applicable cost of emission fees has been recov-
ered. Therefore, it is necessary to unbundle this rider from
other costs so that the rider can be terminated pursuant to
Section 490531, Revised Code. Sce, In the Matter of the
Commission Procedures for the Recovery of Emission Fees,
Case No. 93-1000-EL-EFC, Entry (August 19, 1999).

CCE urges the Commission to modify Rule 4901:1-20-03,
Appendix A, provision (C)(5), to recognize that tax changes
undertaken by Ohio are not intended to increase rates and
that restructuring efforts should be applied to eliminate any
increase in the price of electricity. Section 4928.34(A)(6), Re-
vised Code. CG&E, however, secks to modify Rule 4901:1-
20-03, Appendix A, provisions (C)(3) and (D), to allow an
adjustment in the capped rate of the total of all unbundled
components for additional reasons other than those
adopted by the Commission. In particular, CG&E notes that
the exceptions should include charges to certified suppliers,
material changes authorized by federal law, material
changes in tax laws, and changes due to resolution of prop-
erty fax litigation. CCE agrees with CG&E that material
changes in tax laws and changes due to property tax litiga-
tion are Jegitimate ways in which rates may be adjusted and,
thus, the Commission’s rules should reflect them.

AEP responded to CCE's request to modify provision (Cj(S).
AFP notes that Chapter 4978, Revised Code, requires the
Commmission to address the difference between current and
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new taxes and 1o avoid placing the bur?.n of that difference
upon the electric utility or its charet  Jders.  Given that
requirement, AEP states that it is not p: ~sible to require the
rates to be capped to prevent the pass through of tax
changes. Similarly, FirstEnergy argues that CCE’s request
directly contradicts Section 4928.34(A)(6), Revised Code.

We do not agree that Section 1928.34(A)(6), Revised Code,
requires all tax changes to not increase the price of electric-
ity, as CCE has stated. In fact, that provision of the legisla-
tion specifically states that tax-related adjustments shall, in
certain circumstances, be addressed by the Commission
through accounting procedures, refunds, or an annual sur-
charge or credit to customers. Additionally, taxation rate ad-
justments shall have a corresponding adjustment to the
rate cap for each rate schedule. Chapter 4928, Revised Code,
acknowledges that electric rates may increase as a result of
tax changes and restructuring, even though the goal may be
to eliminate price increases to the extent possible.  As for
CG&E’s suggestion, we do not agree that the minimum  un-
bundling filing requirements for current rates must allow
for adjustment of the capped rate for the reasons cited by
CG&E. However, we do recognize that Section 4829.34, Re-
vised Code, does allow for certain further adjustment to the
capped rate. CG&E can pursue its position in the context of
its transition plan proceeding or after a triggering event, but
we will not modify the filing requirements on that point.

In CCE’s ninth assignment of error, it further argues that
the Commission’s rules erroneously do not require an
unbundling plan to unbundle all of the components listed
in Section 4928.01(A)(27), Revised Code. FirstEnergy
contends that retail cleciric service does not necessarily
include all of the items listed in Section 4928.01(A)27),
Revised Code; rather, it is the utilities” rates that must be

unbundled.

Similar to our conclusion in finding 26 above, we believe
that the unbundling rules are adequate for purposes of the
minimum plan content requirements. As we have stated
previously, CCE (and other parties) can raise specific argu-
ments in the transition plan proceedings for unbundling
other components and we will take such arguments under

consideration then.
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CCE next seeks to have the Commission modify Rule
4901:1-20-03, Appendix A, provision (E), to assure that
master-metered  customers. will receive the benefits of

unbundling and competition because the state’s electric:

policy secks to ensure the competitive supply of retail
clectric service 1o all consumers. AEP disagrees with CCE's
suggestion because it would require the Commission to
extend its jurisdiction beyond what it is authorized.

We are not convinced that the nonexhaustive list of tariff
jtems in provision (E) must be modified to include master-
metered service. We have considered CCE’s argument, but
cannot agree to modify the provision. CCE may pursue this
topic in the context of the individual transition proceedings.

In CG&E's fifth assignment of error, it contends that the re-
quirement to meet the FERC’s seven-factor test (Rule 4901:1-
20-03, Appendix A, provision (F)}2)(g)) is unlawful. CG&E
believes that, because Section 4928.34(A)(1), Revised Code,
requires the use of the FERC rates, the Commission’s
adopted rule is an attempt to impermissibly change those
rates. CG&E states that the only purpose for the seven-fac-
tor test is to reclassify facilities, for which the Commission
has no authority. CG&E further contends that it has already
accomplished the separation of transmission facilities from
distribution facilities when its open access transmission tar-
iff was calculated. Finally, CG&E states that it will have to
perform the seven-factor test between 2001 and 2003 and to
do so now is an unnecessary and extraordinary expense.

We do not agree with CG&E’s position that Rule 4901:1-20-
03, Appendix A, provision (FYy(2)(g), is unlawful. Nor do we
agree that it should be modified. We do note, however, that
some of the electric utilities have sought waivers of this re-
quirement in their transition plan applications. We are
currently reviewing those requests to waive the filing re-
quirement until a later day.

CCE's tenth assignment of error also concerns the seven-fac-
tor test in Rule 4901:1-20-03, Appendix A, provision
(F)(2)(g). Like CG&E in the finding above, CCE questions
the requirement to apply FERC’s seven-factor test. CCE con-
tends that not all FERC rates must satisfy the seven-factor
test and, thus, this information will be insufficient. More-

over, CCE alleges that Chapter 4928, Revised Code, requires
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a clear demarcation of iransmission and distribution
facilities, services, and functions to eliminate the negative
effects of gaps, seams, and pricing pancakes.

We find here, as we have for several other allegations of er-
ror, that our adopted rule is adequate as a minimum  filing
requirement. CCE's tenth assignment of error is denied.

CCE’s last assignment of error related to the unbundling
rules concerns the schedule contents in Rule 4901:1-20-03,
Appendix A, provisions (F)(2)(k) through (m). CCE does
not believe that the contents will provide enough detailed
information to verify whether tax changes that are proposed
in the unbundling plan will be neutral, as.required by Sec-
tion 4928.34(A)(6), Revised Code.

Our rule is an appropriate minimum filing requirement.
We do not accept CCE's contention that further modifica-
tion is needed.

Corporate Separation Rules

AEP, FirstEnergy, and CG&E argue that the definition of “af-
filiates” in Rule 4901:1-20-16(B)1) should be narrowed to
apply only to an affiliate engaged in the business of supply-
ing competitive retail electric service or providing a non-
electric product or service. Similarly, FirstEnergy alleges
that, with the existing definition of “affiliates”, the code of
conduct will prohibit routine utility interactions, including
coordination and centralized support functions. 1f not more
narrowly defined, AEP believes the effect of the definition
violates Section 4928.17(A), Revised Code. CG&E agrees
that the Commission may audit all affiliates and, therefore,
in the alternative, suggests that, while the rule applies to all
affiliates, it applies only to information which would con-
vey a competitive advantage to the receiving affiliate. Also,
AEP secks a clarification of the second sentence in the defi-
nition of “affiliates” because the Commission’s order indi-
cated that it was making no modification to the staff's
proposal, but the adopted rule contains the additional sen-

tence.

PG&E argues that the definition is appropriate because the
Jegislation requires all of the utility’s affiliates to be struc-
turally separate, whether they provide competitive retail
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electric service or whether they provide products or services
other than relail clectric service. Section 4928.17(A), Re-
vised Code. PG&F is less concerned, however, with infor-
mation sharing between wholly regulated entities,”
especially for economic cfficiency and operational stability.
OCC states that the definition of “affiliates” is correct, but
the specific rules should be clear so as not to apply corporate
separation restrictions to relationships between non-regu-
lated affiliates (except with the cost allocation manual
(CAM) requirements). CCE emphasizes that the Commis-
sion must have authority to audit all affiliates and have ac-
cess to the books and records of all affiliates. Otherwise, CCE
believes there would be a large Joophole for ensuring
against anticompetitive behavior.

We had not intended, with our adopted definition of “affili- -
ates”, 1o prohibit all interactions between affiliated entities
and electric utilities. Sharing of information and employees
between affiliated entities and electric utilities for safety
purposes, economic efficiency, and operational stability can
be acceptable, if not at the expense of the competitive mar-
ket or if it does not impede the competitive market.
Moreover, we clarify that certain centralized support func-
tions can be permissible sharing among affiliated entities
and electric utilities. Specifically, we wish to clarify that the
corporate separation rules are intended to require inde-
pendent work/functions when the failure to maintain in-
dependent operations may have the effect of harming
customers or unfairly disadvantaging unaffiliated suppliers
of competitive retail electric service or nonelectric products
or services (such as with sharing that violates the code of
conduct provisions). Additionally, we clarify that provision
(DY’s use of the term “employees” shall mean employees as
defined in Rule 4901:1-20-16(B)(4), excluding officers and di-
rectors. Provision (E) allows for certain flexibility upon an-
nual certification to the Commission that there is no
sharing of employees. We clarify that such certification as it
relates to a lack of shared employees is intended to be a
demonstration that there is no prohibited sharing of em-
ployees. Finally, we clarify that our adopted definition of
“affiliates” was intended to include the second sentence,
even though our order may have given a different impres-

sion.
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ALP’s final assignment of error states that the Commission
cshould darify Rule 4901:1-20-16(B)(4), the definition of
“employees”. AEP believes that the other provisions in the
corporate separation rule will require the utility to maintain
job descriptions of consultants and independent contractors,
something that is not ordinarily done. Additionally, AEP
<ooks clarification that the Commission’s rule is not intend-
ing to impair the ability of outside counsel and consultants
to perform their duties. AEP does not object to a provision
that would prohibit consultants and independent contrac-
tors from being conduits for transferring confidential in-
formation.

On January 20, 2000, we maodified certain aspects of the cor-
porate separation rules on our own motion. Included in
those modifications were changes to some provisions spe-
cific to emplovees who are shared consultants and shared
independent contractors. Thus, we believe that nearly all of
AEP’s concerns in its final assignment of error, have been
addressed by the modification. We do emphasize that the
corporate separation rules’ use of “emplovees” is not in-
tended to impair outside counse] and consultants from per-
forming their duties. Rather, it is intended to ensure
appropriate, pro-competitive behavior in the performance
of their duties. Also, while AEP indicated no objetion to a
provision in the corporate separation rules that prohibits
consultants and independent contractors from being infor-
mation conduits, our adopted rules already contain such
prohibitions in the code of conduct section.

CCE secks clarification as to what exemptions the Commis-
sion intends to grant to utilities, as set forth in Rule 4901:1-
20-16(E). CCE suggests that any exemptions be acdressed on
a case-by-case basis and only with 2 showing of just cause.
FirstEnergy states that, if the Commission allows interven-
tion in exemption requests, the endless litigation will de-
stroy any incentive intended by the rule. FirstEnergy urges
the Commission to solely determine what exemptions are
appropriate. We will consider exemptions at the time that
such requests are raised. They will be considered on a case-
by-case basis and granted when we find them to be justified

and reasonable.

A number of assignments of error relate to the code of con-
duct provisions in Rule 4901:1-20-16(G)(4). DP&L,
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FirstEnergy, and AEP argue that, for several reasons, the
Commission erred in making the code -of conduct
provisions in Rule 4901:1-20-16(G)(4) effective immediately.
They argue that the immediate effective date conflicts with
Section 4928.17, Revised Code, which requires a corporate
separation plan to begin on the starting date of competitive
retail electric service (January 1, 2001). DP&L and First-
Energy also state that making that portion of the corporate
separation rules effective immediately conflicts with the
statutory scheme of evaluating the utility’s transition plan,
including a corporate separation plan, prior to the plan be-
ing effective. Furthermore, FirsiEnergy contends that the
code of conduct provisions cannot be imposed outside of
the corporate separation plan approval process. Moreover,
DP&L argues that it cannot meet the immediately effective
provisions because it has no affiliate engaged in competitive
aeneration services at this time. AEP notes that, if the legis-
Jature had intended the code of conduct to become effective
earlier than the start of competition, it would have indi-
cated such. AEP alleges also that the existing undue prefer-
ence or advantage prohibition in Section 4928.17(A)(3),
Revised Code, should alleviate Commission concerns over
affiliate relationships while the corporate separation plans
are under review.

PG&E and OCC argue that the immediate effective date is
consistent with Section 4928.17(A)(3), Revised Code, which
imposes several obligations upon the electric utilities by
January 1,2000. Also, PG&E points out that the Commis-
sion is given wide discretion as to the effective dates of the
corporate separation plans,  Section 4928.17(C), Revised
Code. Similarly, CCE argues that the Commission’s author-
ity in this area includes measures necessary to prohibit an-
ticompetitive behavior. A code of conduct effective
immediately is needed, in CCE’s view, to preclude anticom-
petitive advantages from occuring to the affiliate prior to
January 1, 2001.

We concluded that part of the corporate separation rules
needed to be effective immediately in order to prohibit,
prior to the start of competitive retail electric service, certain
activities from occurring that would be prohibited after the
start of competitive retail electric service. Quite simply, we
did not want to establish a framework under which the elec-
tric utilities could, for example, allow retail electric affiliates
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accuss to the electric utility’s distribution system prior 10 the
start of competition because such would be prohibited
activity soon thereafter. Such gaming is unacceptable and
can only diminish the ability of 2 competitive market to de-
velop, in our view. We found that that tvpe of gaming
could be avoided by eliminating its opportunity to oxist,
namely, making the code of conduct provisions effective
immediately. This conclusion carries out the purposes of
the Chapter 4928, Reviced Code, which we have speciﬁca]]y
been instructed to do.  See, Sections 4928.06(A) and
4928.17(A)1), Revised Code. We do not believe that the
immediately effective provisions preclude an electric utility
from proposing a corporate. separation plan. Nor do those
effective provisions preclude our ability to evaluate a pro-
posed corporate separation plan, which will become effec-
tive on the starting date of competitive retail electric
cervice. In fact, we believe that our immediately effective
provisions comport with Section 4928.17(A)3), Revised
Code, inasmuch as our provisions specifically restrict the
means by which some undue preferences or advantages
could occur. In that respect, our administrative rule ampli-
fies Section 4928.17(A)3), Revised Code, which was effective
on January 1, 2000.3

(41) CCE argues that the Commission should have adopted a
“GENCO Code of Conduct” and that the Commission
should have also included three other provisjons in its code
of conduct that the Commission previously rejected. AEP
opposes CCE's general suggestion, as well as its specific rec-
ommendations, as being anticompetitive. FirstEnergy ques-
tions CCE’s premise that competition is harmed by
inclusion of the generation affiliated competitor.

We previously considered CCE’s concerns in this area. We
did not agree with CCE and chose a different code of conduct
approach. As for CCE’s three other suggested provisions, we
stated previously that the adopted rules sufficiently cover
the request. We are still not convinced that modifications

are necessary.

3 We also wish to footnote that while we ctated, on November 30, 1999, that the code of conduct
provisions shall be effoctive immediately, that date can only be when permitted by law. In this
<jtuation, the earliest that the code of conduct provisions could become effective is following review by
the Joint Committee on Agency Rule Review. That time period has yet to expire. Thus, we wish to
make clear that our code of conduct provisions were not intended to become effective prior to the
january 1, 2000 date set forth in Section 1928.17(A)(3), Revised Code.
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Moreover, CCE alleges that the Commission improperly re-
fused to extend the code of conduct to non-tariffed products
and services. CCE believes that the Commission has broad
anthority to prevent unfair competitive advantages for util-
ity-affiliate transactions involving competitive products
and services, not just tariffed products and services.

CCE’s argument was raised and evaluated when several
utilities argued that comparable access should be limited to
only tariffed products and services. We concluded that the
code of conduct should be limited in its application to prod-
ucts and services related to tariffed products and services.
Nothing in CCE’s application for rehearing convinces us
that our earlier conclusion was in error.

FirstEnergy alleges that the Commission’s restriction on the
use of the electric utility’s name and logo in Rule 4901:1-20-
16(G)(4)(h) is an unlawful restriction on commercial speech
and should be deleted. FirstEnergy contends that the rule
does not directly advance a governmental interest. In the
alternative, FirstEnergy states that the Commission should
clarify that the rule does not prevent FirstEnergy’s Ohio op-
erating companies from indicating that they are affiliates,
without disclaimers.

PG&E believes that the Commission’s rule is narrowly
drawn for the purposes of seeking to avoid customer confu-
sion and preventing competitive affiliates from benefiting
from a trade brand without a sufficient disclaimer. PG&E
points out that California has a similar requirement. OoCcC
also believes that the adopted rule appropriately serves a
substantial government interest of avoiding customer con-
fusion, which the General Assembly clearly recognized
(given the directives for funding consumer education).
OCC raises the concern that use of the same name and logo
by the regulated electric utility and unregulated competitive
electric service supplier may even thwart consumer educa-
tion efforts. CCE likewise believes the rule involved is a
reasonable balance of permitting joint marketing when con-
sistent with the state policy objectives (i.e., ensuring access
to monopoly-provided utility services and mitigating mar-
ket power). CCE urges the Commission to deny this as-
signment of error and put FirstEnergy on notice that it may
e
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impose additional structural and bchavioral remedies when
necessary.

On January 20, 2000, we modified provision {(GY)h) on our
own motion.  As a result of this modification, the electric
utilities <hall address in their transition filings how they
plan to ensure against unreasonable sales practices, market
deficiencies, and market power. To that end, the electric
utilities must detail how they will meet the obligation, par-
ticularly as to how it relates to joint marketing activities,
joint advertising activities, and the use of the name and
logo of the electric utility. Thus, during our consideration
of the transition plans, we will evaluate such plans. For
this reason, we believe that FirstEnergy’s allegation of error

has been rendered moot.#

FirstEnergy takes issue with Rules 4901:1-20-16(I) and
(@)(c). FirstEnergy argues that these two provisions are
overly broad because they do not place limitations on affili-
ate practices solely for the purpose of maintaining separa-
tion of the affiliate’s business from the business of the
utility to prevent unfair competitive advantage. First-
Energy does not believe that the separation requirements of
Chapter 4928, Revised Code, are intended to give a blanket
authorization to pry into affiliate transactions that are not
related to utility operations.

We do not share FirstEnergy’s opinion about Rules 4901:1-
20-16(1) and (J)(@)(c). We believe it is appropriate for the
Commission and staff to ensure that the corporate separa-
tion requirements are being met. One such means 1is
through access to books and records of the electric utility
and its affiliates. Moreover, we believe that requiring a
CAM, which contains the allocation of costs between the
utility and its affiliates, is likewise a vital source of informa-
tion from which this Commission can ensure that the cor-
porate separation requirements are being met. Nothing in
FirstEnergy’'s application for rehearing convinces us other-
wise. We reiterate, however, our prior conclusion that the
CAM requirements will be reevaluated as actual experience

is obtained.

4

D6

5, 2000, AEP filed an application for rehearing regarding our sua sponte modification of

On January 25, 2
provision (G))(h). We will address that pleading in a separate ruling.
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FirstEnergy believes that Rule 4901:1-20-16(]) chould require
that- the costs for shared services (to be maintained in the
CAME) be capped at the stand-alone costs for those Services.
PG&E states that the method for charging costs and transfer-
ring assets should be at the higher of market value or fully
allocated costs. OCC states in response that the Commission
chould not modify this rule if FirstEnergy is attempting to
be allowed to absorb the costs of shared services (up to the
amount it would have paid had it purchased the $ervices on
its own).

We do not think that we must modify provision (J) to cap
the costs of shared services to be accounted for in the CAMs.
We have required that all costs be based upon fully allocated
costs, which are the sum of direct costs, pJus an appropriate
share of indirect costs. We find that acceptable accounting
for shared costs. This requirement does not, however, con-
trol the ratemaking conclusion for shared services.

OCC and CCE contend that the Commission erred in not
permitting interested parties access to the CAMs. They both
argue that the Commission’s grant of discovery rights dur-

_ ing the electric transition plan proceedings will not be help-

ful thereafter. Also, OCC states that staff monitoring is
insufficient because the staff will not pursue subtle signs of
anticompetitive behavior. Moreover, OCC believes that the
sensitive nature of the information in the CAMs is not rea-
son for precluding consumers not in competition with the
affiliate suppliers {(and particularly their residential repre-
sentative, OCC) to have access to the CAMs. FirstEnergy
counters by stating that non-access to the CAMs will not
preclude complaints. Moreover, FirstEnergy contends that
the General Assembly has not intended OCC or other moti-
vated parties to participate in these compliance reviews.

OCC and CCE raised this same argument in their initial
comments. We concluded then that the Commission and
our staff would maintain exclusive authority for CAM
compliance audits and updates. We believe that we and our
ctaff can monitor compliance. Additionally, we do not be-
Jieve that just allowing access for consumer groups and/or
OCC out of the numerous parties interested in the CAMs 1s
appropriate either. However, as FirstEnergy states, non-

access to the.CAMs will not preclude complaints. More-

over, complaints will not preclude discovery related to
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CAM information either. Therefore, the Commission will
congider  specific discovery  requests in the context of

sarticular complaint proceedings. To that extent, we clarify
) I 5 , 3

our rule regarding access to the CAMs.

OCC’s final assignment of error relates to the biennial audits
established in Rule 4901:1-20-16(K). OCC believes that the
adopted rule <should have required the publication of the
staff's results and required the Commission to thoroughly
examine the audit information through an open docket.
FirstEnergv points out that the General Assembly did not
specify that hearings be part of the Commission’s review
under Section 4928.17, Revised Code. ‘

We considered this gquestion at the time we adopied our
corporate separation rules. We will take this into considera-
tion and determine whether to publish audit results at a
later time. We again note that we shall reevaluate the CAM
requirements as actual experience is obtained.

CG&E takes issue with the prohibitions against certain fi-
nancial arrangements between utilities and their affiliates
in its fenth assignment of error. CG&F states that it could be
advantageous or necessary for CG&E to maintain existing
indebtedness related to its generation facilities, even if those
generation assets were “spun off” to a separate generation
affiliate. CG&E contends that a “per se” disallowance
should not be adopted. OCC states that the Commission
should prohibit any kind of financing by electric utilities for
acquisition, ownership, or operation of an affiliate. For
those existing financial arrangements, OCC states they
should be retired at the earliest practicable time. CCE, how-
ever, agrees with the Commission’s adopted rule to elimi-
nate financial support, except under limited circumstances.

In raising this assignment of error, CG&E appears to have
overlooked the fact that Rule 4901:1-20-16(G)(3), regarding
financial arrangements between an electric utility and an af-
filiate, is not a blanket prohibition. The rule specifically
notes that the listed categories of financial arrangements are
restricted, except as the Commission may otherwise ap-
prove. Thus, not all financial arrangements between elec-
iric utilities and their affiliates are per se prohibited as OCC
would Jike. CG&E (and other electric utilities) may attempt
to demonstrate that certain arrangements are advantageous
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or otherwise appropriate and should be pvrmittod. For
these reasons, we believe that our rule is appropriate and
requires no modification.

- Operational Support Rules

CG&F states in its sixth assignment of error that the re-
quirement in Rule 4901:1-20-03, Appendix B, provision
(C)(2)(c)i), to provide day-ahead load forecasts is unreason-
able. CG&E worries that suppliers can increase the whole-
sale price of power for high demand areas, while CG&E's
service rates are frozen. CG&E contends that suppliers
should perform their own load forecasts. CCE states in re-
sponse that providing suppliers with day-ahead forecasts
does not enable them to increase the wholesale price of
power to high demand areas. CCE supports the existing
rule.

AEP and FirstEnergy raised concerns with this aspect of the
staff’s proposal in their initial comments. We concluded
that the staff’s proposal was appropriate, noting that load
forecasts in the aggregate (and if available, by customer class)
are an integral element to the reliability and dependability
of service. It is for that reason that we found that the opera-
tional support plan should address the provision of day-
ahead load forecasts. We also noted that we were not
requiring the electric utilities to create and provide forecasts
for individual certified supplier's load. Although CG&E
raises this argument now for the first time, we do not feel
that it justifies a modification to the requirements of what
the utilities’ operational support plan must address.
CG&E's sixth assignment of error is denied.

In CG&E’s next assignment of error, it alleges that the opera-
tional support plan requires utilities to presently establish a
bidding process for competitive electric retail service. CG&E
contends that Section 4928.14(B), Revised Code, does not re-
quire bidding until the end of the market development pe-
riod and, thus, the rule requirement is premature. CG&E
noted that the Commission may have intended this to be a
placeholder but, in that case, should expressly note such.

CG&E has misunderstood the nature of the items listed in
the “Other Requirements” section of the operational sup-
port rules. As we explained in the finding and order (page

209
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29), this provision (including  the bidding process) is
intended 1o be a topical listing for project management pur-
poses omly.  To be certain that this is understood, we
reiterate that we do not expect the electric utilities to file, in
their transition plan applications, a “game plan” for all of
the activities (including the bidding process) in Rule 4901:1-
20-03, Appendix B, provision (O)(2)(f). This is because those
items may not need attention in the reasonable future. We,
however, believe that operational support will have to
eventually address a bidding process (as well as the other
items in that provision) and it is for that reason that we in-
cluded the list. We see no error on our part.

CCE secks clarification as to how the Commission will de-
velop uniform business practices. .CCE specifically suggests
that the Commission require the taskforce to establish uni-
form business rules by April 1, 2000, with the Commission
reserving the right to decide the issues on its own, if they
are not done by that date. FirstEnergy opposes CCE’s dead-
line, stating that there is no need to “cut corners to meet an
arbitrary deadline, and then encounter significant problems
in January 2001.”

At this time, the taskforce has already begun assembling and
meeting. Thus, CCE'’s first concern has been taken care of.
As to establishing a specific deadline, we do not feel that it is
necessary at this point. We previously noted that, if the
taskforce does not timely accomplish its work, we may step
in. We affirm that statement, but we are unwilling to adopt
an April 1, 2000 deadline. We will monitor the activities of
the tackforce and take appropriate steps, when necessary.
We consider operational support to be a vital aspect of the
development of a competitive market in Ohio and fully in-
tend to ensure that operational support systems will be
ready to ensure a successful implementation of the custom-
ers’ ability to choose generation suppliers.

Transition Charges Rules

Only one party raised any allegations of error with regard to
the adopted rules for transition charges. FirstEnergy states
the requirement in Rule 4901:1-20-03, Appendix D, provi-
sion (B)(1)(b)(iv), to report a deferred fuel balance as part of
jts transition application is unreasonable because the Com-
mission permitted it to not maintain deferred fuel balances

-30-
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on its books, as result of the approved rate plans.
FirstEnergy contends that it must therefore, create “fictitious
information merely to meet a filing requirement that is
meaningless relative to the [operating] companies.” We see
no need to modify our rules in light of FirstEnergy’s state-
ments here. FirstEnergy can explain in its transition plan
filing why the deferred fuel balance information 1s not in-
cluded and seck to justify a waiver with regard to that filing
requirement.

FirstEnergy also states that the filing requirements in Rules
4901:1-20-03, Appendix D, provisions (FX2) through (7),
should be modified. FirstEnergy contends that the rules
should reflect that, while the information must be filed
with the application, the applicant is not sponsoring the
materials and may object to the admission and use of the
materials during the course of the proceeding. We see no
need to modify the rules as FirstEnergy requests. The rules
require certain information to be included in the electric
utilities’ transition plans. Regardless of whether the utility
relies upon that information in its proposal, the informa-
tion shall be filed in accordance with our rules. As with any
information for which a party seeks admission, objections
may be raised.

Independent Transmission Rules

AEP, CG&E, and FirstEnergy contend that Rule 1901:1-20-17
is unlawful, in particular provision (B)(3). They argue that
the rule conflicts with federal law particularly because
transmission of electric energy is subject to the exclusive ju-
risdiction of the FERC and cannot be regulated by adminis-
trative rule. They also argue that the rule is contrary to
Section 4928.12(E), Revised Code, because the adopted rule
goes beyond interim measures necessary and proper to
achieve independent, nondiscriminatory operation of, and
separate ownership and control of transmission facilities on
or after the start of competitive retail electric service. That
is 10 say, Section 4928.12(E) does not grant the Commission
interim powers over retail pricing or pancaking. Similarly,
AEP and FirstEnergy contend that, contrary to Sections
1928.12(A) and (B), Revised Code, the adopted rule “seeks to
force all utilities under the Commission’s jurisdiction to be
in a single common transmission entity.” AEP states that
the Commission went too far in prohibiting pancaked rates
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when Chapter 4928, Revised Code, sets as its goal the
minimization of pancaked transmission rates.  Moreover,
AFEP and FirstEnergy allege that the adopted rule’s
requirement that interim arrangements be approved by the
FERC is prohibited state control of the timing and content of
FERC jurisdictional rate filings. CG&E and FirstEnergy both
take issue with: the rule because it raises several questions
and because the term “pooling” is not defined.

OCC and CCE allege that much of the allegations of error are
moot, given the Commission’s recent modification to the
independent transmission rules.  OCC also states that
FirstEnergy’s preemption concern over the obligations for
the transmission entity ignores the fact that the Commis-
sion has to exercise the power and jurisdiction conveved by
the General Assembly.

The major objection regarding the independent transmis-
sion rules is with regard to provision (B)(3). On January 4,
2000, we modified that provision on our own moiion.
Thus, we believe that nearly all of the concerns specific to
that provision have been addressed by virtue of the modifi-
cation.>

As for the other remaining arguments against the revised
independent transmission rules, we have considered them
and find that they should be rejected.

Shopping Incentive Rules

(55) CCE contends that the Commission improperly rejected its
prior argument that the shopping incentive rules should
not apply to any affiliates of an incumbent electric utility.
CCE still argues that any customers switching from an in-
cumbent to its affiliate should not be included in determi-
nation of the percentage of customers switching. In CCE's
view, customers who switch from one entry to another
within a single corporation will do little to advance the ob-
jectives of a robust market. AEP and FirstEnergy argue in
their memoranda contra that the 20 percent is not the stan-
dard for determining whether there is effective competi-
tion, particularly given the tests found in Section

5 On January 21, 2000, AEP filed an application for rehearing of our sua sponie modification of Rule
4901:1-20-17(B)(3). We will address that pleading in a separate ruling.

000000108



99-1141-EL-ORD

(56)

(57)

4928 40(B)(2), Revised Code, for terminating the market
development period. FirstEnergy adds that, since the corpo-
rate separation rules ensure that customers who switch are
making a choice that is treated as any other, so too should
the switch to an affiliate for purposes of the shopping incen-
tive.

The Commission previously considered CCE's argument
and chose not to accept it. We do not believe that CCE has
raised anything new which warrants a change in our prior
conclusion. CCE’s twelfth assignment of error is denied.

FirstEnergy takes issue with the requirement to propose ad-
justments to the shopping incentive in the first two vears of
the market development period (Rule 4901:1-20-03, Appen-
dix E, provision (C)). In FirstEnergy’s view, the rules im-
properly focus upon the shopping incentive as an
assessment of the competitive market, rather than the effec-
tiveness of marketers and municipal aggregation. First-
Energy also states that Chapter 4928, Revised Code, does not
require the clectric utilities to achieve any interim switch-
ing levels. PG&E and OCC contend that, since the Commis-
sion is required by statute to assure that, at the end of the
market development period, there is a 20 percent load
switch in each customer class, it stands to reason that the
Commission has the discretion to require the electric utili-
ties to include a plan for achieving that mandate.

We do not agree with FirstEnergy. FirstEnergy raised this is-
sue in its initial comments. As we stated before and as CCE
noted, the legislation does not preclude midcourse reviews
and, in fact, specifically, acknowledges that such reviews
may be done by the Commission. Given such flexibility, we
chose to adopt a rule that would require the utilities to sug-
gest approaches for such midcourse reviews as part of the
shopping incentive portion of the transition plan. This rule
“sets the stage” for considering how midcourse reviews
should be done. The rule, itself, does not require interim
switching levels. Regardless of FirstEnergy’s belief that Rule
4901:1-20-03, Appendix E, provision (C), is ill-advised, we
find it reasonable and appropriate.

FirstEnergy’s last assignment of error states that the Com-
mission improperly invented a new customer class (mer-
cantile commercial and industrial customers) in its
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shopping incentive rules. FirstEnergy states that the effect
of the shopping incentives must be judged on the utility’s
classes of customers and, since a mercantile commercial and
indugtrial customer class does not exist in the tariffs of
FirstEnergy's operating companies, the use has no valid
pUTPOSQ.

We clarify that the shopping incentive rules do not
preclude reporting by the customer classes (e.g., residential,
commercial, and industrial)} contained within the tariff of
each electric utility. :

1t 1s, therefore,

ORDERED, That the applications for rehearing of Western Alliance, CEA, CCE,
Ohio Council of Retail Merchants, Industrial Energy Users-Ohio, Ohio Partners, DP&L,
and OCC are denied. It is, further,

ORDERED, That the applications for rehearing of CG&E, AEP, and FirstEnergy
are denied, except to the limited extent explained in Finding 37. It is, further,

ORDERED, That our Finding and Order of November 30, 1999, is clarified to the
extent set forth in Findings 8, 13, 22, 37, 46, 50, 54, and 57 of this Second Entry on Re-

hearing. It 'is, further,

ORDERED, That a copy of this Second Entry on Rehearing be served upon all
parties and interested persons of record.
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OPINION:

L Introduction:

Ohio Power Company (OPCO) and Columbus Southern Power Company (CSP)
(collectively Companies) are electric light companies- within the meaning of Section
4905.03(A)(4), Revised Code, and public utilities as defined by Section 4905.02, Revised
Code. The Companies are also electric utilities within the meaning of Rule 4901:1-11-
01(L), O.A.C. The Companies have within their tariffs on file with this Commission
schedules which contain a fuel component allowing the Companies to pass on to their -
customers the acquisition and delivery costs of fuel which the Companies incur in the

provision of electric service.

Section 4905.301, Revised Code, provides in pertinent part that:

|
]
The fuel component in.schedules of the type required by Section ;
4905.30 of the Revised Code shall be reviewed at a hearing by the public . r
utilities commission once annually. |

By Finding and Order dated March 12, 1998, the Commission initiated proceed- ;
ings to review both OPCO’s and CSP’s electric fuel component (EFC). .~

Pursuant to the requirements of Section 4909.191(C), Revised Code, and Rule

. 4901:1-11-11(B), O.A.C., "[t]he electric utility shall demonstrate at the hearing on its fuel
component that its acquisition and delivery costs were fair, just, and reasonable”. At .
the hearing, the Public Utilities Commission is to consider, to the extent applicable, the ;

following:

(1)  The efficiency of the electric utility company's fuel procure-,
ment and utilization practices and policies;

@) The results of the financial audit;
(3)  The results of the performance audit;

(49)  Compliance by the electric utility with previous Commis-
sion performance recommendations; and i 1

(5)  Such other factors as the Commission considers appropri-
ate. :
!

Pursuant to Section 4905.66(B)(2), Revised Code, and Rule 4901:1-11-10(B), ,
O.A.C., Deloitte & Touche LLP (Deloitte) conducted a financial audit of the electric fuel




. tervene in Case No. 98-101-EL-EFC on behalf of the residential customers of OPCO. |

" No. 98-101-EL-EFC. The Attorney Examiner granted the motion of IEU-OH by Entry -

- parties filed briefs and reply briefs in these cases. OPCO and CSP filed proof that notice
. of the hearing was published as required by Section 4909.191(A), Revised Code, and

98-101-EL-EFC
98-102-EL-EFC 3-

components of OPCO and CSP. Deloitte filed its audit report in each of these cases on
February 12, 1999 (Commission Ordered Exhs. 1 and 2, respectively). Also pursuant to
Section 4905.66(B)(2), Revised Code, and Rule 4901:1-11-10(B), O.A.C., Energy Ventures
Analysis, Inc. (EVA) conducted.a joint management/performance audit of the fuel re-
lated policies and practices of OPCO and CSP. EVA filed its joint audit report in each of
these cases on February 16, 1999 (Commission Ordered Exh. 3).

Section 4909.191(C), Revised Code, and Rule 4901:1-11-11(B), O.A.C,, require each
electric utility to demonstrate at a hearing that its acquisition and delivery costs were '
fair, just and reasonable. OPCO and CSP filed data pertinent to their respective fuel

rocurement policies and practices on February 12, 1999, in accordance with Section .
4909.191(B), Revised Code, and Rule 4901:1-11-11(D)(1), O.A.C. (Company Exhs. 4, 6, 7,
and 9). The Company filed the direct testimony of its witnesses John McManus, John
E. Price, Philip J. Nelson, and Stephen D. Baker (Company Exhs. 10 through 13, respec- ;
tively) on March 2, 1999. - ,

On May 14, 1998, the Office of Consumers’ Counsel (OCC) filed a motion to in- :

The Attorney Examiner granted OCC’s motion by Entry dated June 4, 1998. OCC |
moved to intervene in Case No. 98-102-EL-EFC on September 10, 1998, on behalf of the !
residential customers of CSP. The Attorney Examiner granted OCC’s motion by Entry !
dated February 3, 1999. OCC filed the direct testimony of its witness Scott J. Rubin on .

March 11, 1999 (OCC Exh. 1).

On June 15, 1998, Industrial Users-Ohio (IEU-OH) moved to intervene in Case /

dated July 9, 1998. OCC and IEU-OH both sponsored the testimony of Kevin B.
Caldwell filed on March 11, 1999 (IEU-OH Joint Exh. 1).

The Attorney Examiner called the hearing in these cases on March 16, 1999. On |
that date, the Attorney Examiner took appearances, marked exhibits, and took the tes-
timony of the management/performance audit witness, Emily Medine. The Attorney ,
Examiner then recessed the hearing to March 24, 1999. On March 24, 1999, the Attor-
ney Examiner resumed the hearings, taking the testimony of Raymond W. Strom, a i
Staff witness, and Philip J. Nelson, a rebuttal witness testifying on behalf of the Com- '
panies. The parties waived cross-examination of the remaining witnesses. Each of the .

Rule 4901:1-11(C), O.A.C. (CSP Exh. 4) on March 24, 1999. Neither Staff nor either of
the intervenors has filed an objection to this exhibit.
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I Financial Audits:

Case No. 98-101-EL-EFC and Case No. 98-102-EL-EFC

Deloitte states in its financial audit report in each of these cases that it has exam-
ined the EFC rates for each of the Companies for the six-month periods ended May 31,

1998, and November 30, 1998. From its examinations, the Auditor concludes that the .

costs that each of the Companies charged its customers through the operation of its
EEC were in accordance with Chapter 4901:1-11, 0O.A.C., and that éach of the Companies
properly applied its EFC rate to its castomer bills (Comm. Ord. Exh. 1 at 2).

The Auditor noted that each of these companies exceeded its projected con-
trolled sulfur dioxide emissions for 1997 under Title IV of the Clean Air Act Amend-
ments of 1990 and surrendered emission allowances (EA’s) to the United States Envi-
ronmental Protection Agency (USEPA). OPCO surrendered 65,725 EA’s; CSP 14,513
The OPCO EA’s had an average unit cost of $17.01; the CSP EA’s $28.40. The Auditor
reviewed the Company’s supporting documentation and noted that the EA’s were
transferred to USEPA. According to the Auditor, the Companies charged the costs of
these EA’s to expense, below the line so that the ratepayer will not be charged for this
expense. The Auditor stated in its report that it does not appear possible to determine
what impact, if any, on the PUCO’s jurisdictional customers is related to the surrender
of these allowances. We will discuss the Companies’ surrender of these EA’s to

USEPA in more detail below.

Case No. 98-101-EL-EFC — EA Consumption Costs — December 1997 Through
November 1998 |

According to the financial Auditor, OPCO has deferred $5,737,125, which repre-
sents the PUCO jurisdictional share of costs associated with consumed allowances for
the 12 months ended November 30, 1998. According to the Auditor, the Company

* plans to offset these deferrals with the respective share of the Ormet gain deferrals and
deferred gains from USEPA auctions. The Auditor reports that the Company will in-

clude the remainder of the $5,737,125 in reconciliation adjustments in future EFC pro-

- ceedings.

OCC and IEU-OH argue that to permit OPCO to include these emission allow-

- ance consumption costs for the period December 1, 1997 through November 30, 1998 in

its EFC calculations would violate the settlement agreement approved by this Com-

' nission in Case No. 94-101-EL-EFC et al. (Opinion and Order dated March 23, 1995).
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The settlement agreement provides in pertinent part:

As a related matter, if during the term of the fixed EFC rate established
by this agreement, the parties agree and/or the Commission orders the
Company to flow back to ratepayers emission allowance proceeds re-
sulting from the Company’s emission allowance strategy and activities
relative to non-affiliate transactions, including EPA auctions, the fixed
EFC rate may be subject to reduction by a flow back of such proceeds.

(Paragraph 14 at page 24.)

Both OCC and IEU-OH contend that during the period of the fixed EFC rate this
language prohibits anything but allowance proceeds from sales of EA’s to be flowed
through the Company’s EFC. These parties note that there is no corresponding lan- .
guage providing for an increase in the fixed EFC rate (OCC Brief at 12-14; IEU-OH Reply
Brief at 9-10). OCC argues that the Commission decided that EA costs would be treated
as fuel costs, In the Matter of the Commission’s Investigation into the Trading and Us-
age of, and the Accounting for, Emission Allowances by Electric Utilities in Ohio Case
No. 91-2155-EL-COI (Entry dated March 25, 1993), at 2. OCC noted that this was almost
two years before the parties entered into the settlement agreement in Case 94-101-EL-
EFC et al. OCC concludes that absent a separate provision allowing the Company to
recover EA consumption costs from ratepayers for the period of the fixed EFC rate,
these costs would be treated as fuel costs. As such, these costs would be subject to the .
Company’s fixed EFC rate (OCC Brief at 12). OCC points to the DP&L EFC proceeding,
Case No. 93-105-EL-EFC, decided on November 23, 1994, to show that utilities in Ohio
had already begun to pass the proceeds from EA sales back to ratepayers through the ,
EFC rate. OCC notes that the AEP companies did not follow this procedure at the time !
because AEP was awaiting the approval of the Federal Energy Regulatory Commission
for an AEP system-wide emission allowance agreement (Id. at 13-14). '

OPCO argues that the EA consumption cost offset to transaction gains did not !

cause the Company’s EFC rate to exceed the fixed rate. Regardless, the Company argues ‘1

that the offset is consistent with the language. OPCO keys in on the language “pro- !

. ceeds resulting from the Company’s emission allowance strategy and activities relative |

to non-affiliate transactions” to argue that one must include the cost of consumed al-

Jowances in determining the “proceeds”. The Company further argues that even if the |

above cited provision does prohibit consideration of EA consumption costs in deter- f

~ mining OPCO’s “proceeds resulting from the Company’s emission allowance strategy |

and activities”, paragraph 3 of the settlement agreement would permit the consump- |
Hion cost offset. Paragraph 3, at page 18, provides:

Notwithstanding the “EFC Rate” portion of this Settlement Agree-
i ment, the Signatory Parties reserve the right to seek changes, up or
down, to the fixed EFC rate for any changes in costs resulting from new
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programs imposed by Federal or State government or changes in the
tax laws imposed by the Federal or State government, which costs can-
not be recovered other than through EFC rates pursuant to Ohio stat-
utes and Commission regulations.

The Company argues that at the time the Settlement Agreement was docketed
(February 28, 1995), the Commission had yet to determine how OPCO’s EA consump-
tion costs would be recovered. Finally, OPCO argues that the Commission did not
amend its EFC rules to provide for the recovery of EA consumption costs until January
16, 1997, in Case No. 94-1792-EL-ORD, well after the date the Settlement Agreement

was docketed. According to OPCO, these amended rules created a mechanism for re-

covery of costs, “which costs cannot be recovered other than through EFC rates pursu-
ant to Ohio statutes and Commission regulations”.

OPCO distinguished the facts of DP&L, Case No. 93-105-EL-EFC, supra, from the |

facts of this case on the basis that, in DP&L, the Commission did not deal with EA con-
sumption costs, but with proceeds from EA sales. Similarly, OPCO dismisses OCC’s ar-
guments regarding the guidelines this Commission adopted in the EA Investigation,
Case No. 91-2155-EL-CO], supra, because those guidelines pertained to market-based ac-
tivities, not consumption (Companies Reply Brief at 3-6). )

Commission Staff agrees with the Company that the EA consumption costs in
question can be recovered independent of Company’s fixed EFC rate (Post Hearing Brief

at 37). Staff argues that the following provision of the Settlement Agreement permits .

such recovery:

For the four-year period of January 1, 1995 to December 31, 1998, OPCO
shall retain the jurisdictional share of SO, allowance credits, on a ten-
year levelized basis, arising from the sale of allowances to OPCO'’s af-
filiated Companies. Such allowance credits, on a ten-year levelized ba-
sis, shall be adjusted as actual information becomes known. The Sig-
natory Parties reserve for future resolution the issue of the appropriate
ratemaking treatment of SO, allowance credits or charges arising from
the sale and/or purchase of allowances to/from any OPCO non-affiliate
company, including EPA auctions.

(Paragraph 4, at 18-19)

4 The language used in paragraphs 4 and 14, set forth above, does not indicate that

the parties contemplated that consumption costs would not be subject to the stipulated .
EFC rate period. The references in both paragraphs, directly or indirectly, indicate that
* the parties were discussing sales not consumption. The use of the word “proceeds” in
" paragraph 14 refers to the difference between costs and the amount one receives as a
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result of selling something. In paragraph 4, the parties explicitly used the phrase “aris-
» sales”. Thus, neither provision would permit the Company to recover the
consumption costs the Company incurred during the period covered by the fixed EFC
over and above the fixed EFC rate. It is our finding that these costs cannot be netted
and then recovered during the period of the fixed EFC rate. Nor is the Commission
persuaded that the treatment of EA consumption costs constitutes a change in costs re-
sulting from a new prograimm imposed by the federal or state government as contem-
plated by paragraph 3 of the settlement agreement. The EA’s arise out of provisions of
the Clean Air Act Amendments of 1990. The Commission guidelines relating to the
trading and usage of EA’s were adopted in 1993. It should have been clear to the Com-
pany that it would be using (consuming) EA’s as a result of generating electricity dur-
ing the period of the fixed EFC. It should also have been clear to the Company, even if

e e e e o e, e

the Commission had not made the decision in a case involving an AEP company, that .
costs related to EA’s were to be treated as fuel costs. If the parties had wanted to treat

these EA consumption costs differently from the fixed EEC rate, then they should have
included such a provision in the settlement agreement. They did not. As argued by
OCC and IEU-OH, these costs should be treated the same as fuel costs. As such these
costs are subject to the cap on the Company’s EFC rate in effect at the time and cannot

be separately recovered.

- HL Management /Performance Audits:

EVA filed its Management/Performance Audit ;of the Fuel-Related Policies and
. Practices of Columbus Southern Power Company and Ohio Power Company (Cases

~ No. 98-101-EL-EFC and 08-102-EL-EFC) (Comm. Ord. Exh. 3) on February 16, 1999. EVA
reviewed the fuel procurement policies and practices of OPCO and CSP for the 12- °

. month period ending November 30, 1998. OPCO and CSP are both wholly owned sub-

sidiaries of American Electric Power, Inc. (AEP). American Electric Power Service Cor-

poration (AEPSC) handles the fuel procurement for both companies.

OPCO’s fuel costs were set for regulatory purposes by the settlement agreement '.

. that this Commission adopted in Case No. 94-101-EL-EFC. Our Opinion and Order in |

" that case established a fixed EFC rate for OPCO to be in effect for three and a half years,

i

from June 1, 1995 through November 30, 1998. The period of the fixed EFC rate ended

with the end of the audit period.

Coal Purchases and Production

| EVA reports that OPCO purchased 18.7 million tons of coal during the audit pe-
" riod and CSP purchased 4.8 million tons. According to the Auditor, the average coal
' prices that CSP experienced during this audit period remained about the same as the

average coal prices CSP experienced during the prior audit period. EVA observed that
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the reduction in the average contract and spot prices CSP encountered during this
audit period were offset by an increase in the contract percentage. According to the
Auditor, OPCO did not fare as well. The Auditor reports that the slight increase in
OPCO's spot-purchases and the lower spot prices did not offset the rather substantial
increase in affiliate coal costs and a modest increase in contract coal prices.

The Auditor specifically reviewed the affiliate operations of both CSP and OPCO.
CSP operates the Conesville Coal Preparation Plant (CCPP) on a leaseback basis. OPCO
operates three mining complexes, Meigs, Muskingum, and Windsor.

EVA found that, during the audit period, CCPP production costs, at $4.48/ton on
a clean coal basis, were $0.33/ton higher than CSP experienced in 1997. According to
the Auditor, the primary reason for the increased costs was a decrease in production
which increased the fixed costs on a cost/ton basis.

The Auditor reported that OPCO produced 9.0 million tons of coal during the
current audit period from its three affiliate mine complexes. EVA notes that this fig-
ure is lower than the 9.8 million tons produced at these mine complexes in 1997. AEP
attributes the decline in production to poor geology at the Meigs mine. The figures re-
ported by the Auditor indicate that production at the Muskingum mine was flat for the

period, while production at the Windsor mine increased by .3 million tons to 1.9 mil- |
lion tons from 1.6 million tons for the prior period. According to the audit report, the

price of coal/ton from both the Meigs and Muskingum mines to OPCO generating
- units increased significantly from the last audit period. EVA attributes the cost in-

crease of Meigs coal from $34.47/ton in the prior audit to $43.17/ton in the current |

. audit to poor geology which increased the mine’s reject rate, reduced its labor produc-
tivity, and lowered its overall production level. The Muskingum mine suffered some
flooding during the spring which reduced productivity at the mine. EVA states, how-

ever, that the increase in the costs of coal from the Muskingum mine is principally -

due to the decision to close the Muskingum mine in October 1999. The decision to

. close this mine resulted in the establishment of shiutdown liabilities that were re- |

corded in accordance with generally accepted accounting principles (i.e., over the final :

year of operation). The improved performance at the Windsor mine was due to
higher productivity which increased the number of tons over which to spread the
fixed costs and lower third-party sales.

Bnvi | Compli

i The Auditor found that, as January 1, 2000, and the start of Phase II of the SO,
. and NOy control programs get closer, Title IV of the 1990 Amendments to the Clean
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Air Act continues to dominate AEP’s environmental activities. During the audit pe-
riod, the Auditor reports that AEP completed a draft of its Acid Rain Compliance Pro-
gram Update. This update addresses AEP’s compliance with both SO, and NO, Title IV

requirements.

Historically, AEP had an arrangement with a broker for the purchase and sale of
EA’s. The exclusivity of this arrangement ended with a renegotiation of the arrange-
ment during the last audit period. The original agreement with the broker has ex-
pired. During the audit period AEP did not purchase or sell any allowances through a
broker. According to the audit report, AEP will not seek recovery of any fees it paid to
the broker.

EVA reports that the responsibility for procurement and sale of EA's is currently .

in the Power Marketing and Trading Organization of AEPSC (Trading Group). A Risk :

Management Committee, made up of the Chairman and CEO of AEP, the Executive
. Vice-President Financial Services, and the President of AEP Energy Services, decides
AEP’s trading strategy. The Auditor reports that since this group took responsibility for
buying and selling EA’s in March 1998, there has been considerable activity. During
the audit period, AEP sold approximately 250,000 EA’s while purchasing 350,000 EA’s.
The average price reported for the 100,000 EA gain was, according to EVA, considerably

Jlower than the average market price for EA’s in 1998. According to the audit report,

AEP’s accounting procedures regarding EA’s follows FERC accounting rules.

System Operation and Power Exchange

. AEP’s unit commitment decisions are based on minimization of total operating
costs including fuel, variable operating and maintenance costs, and emission costs sub-

ject to system operating considerations, such as turn-down times, voltage reliability, -
jointly owned unit requirements, and specified unit minimum loads. AFEP unit com- :

mitments are first determined by annual maintenance scheduling.

Power Sales Management

: During the audit period, EVA reports, power sales for AEP were conducted by
" the Trading Group. The traders sell power based on average fuel costs. The traders are
- permitted to sell power at replacement coal costs only during times when system gen-
" eration cannot be sold at system average costs. Sales of power at replacement coal costs
" to power marketers are referred to as Coal Conversion Sales. In a Coal Conversion
Sale, power marketers are responsible for the sale of the power to an end-user and for
_ the replacement of the coal purned to generate the power. The Auditor reports that
. off-system sales and purchases have increased significantly since the commencement
of trading activities.
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\udit R fati

As a result of its review of the fuel-related policies and practices of CSP and
OPCO, the management/performance auditor made a number of recommendations:

(A) Market Price of Muskingum and Windsor Coal

Pursuant to the settlement agreement adopted by this Commission in our Opin-
jon and Order in Case No. 94-101-EL-EFC et al., the Commission determined that:

Commencing with the December 1998 billing cycle, if OPCO’s Muskin-
gum Mine or Windsor Mine are still operating as affiliates of OPCO,
OPCO shall be permitted to accumulate deferrals, during that period of
operation, for a period of two years from the beginning of that billing
cycle, for recovery under the Gavin cap established in the Stipulation
and Recommendation in Case No. 92-01-EL-EFC, 1 any Operating
Losses resulting from application of the Commission-approved EFC  _
rates for that period, which EFC rates shall be based, as it relates to the
Muskingum and Windsor Mines, on the applicable statutes and

Commission regulations then in effect, for comparable quality coal at

market prices. (Emphasis supplied.)

(Settlement Agreement at 19.)

EVA recommended that, for the audit period December 1, 1998 to November 30,
1999, the market price for Muskingum coal be 88.5 cents/MMbtu delivered to the
Muskingum plant and the market price for Windsor coal be 80.8 cents/MMbtu deliv-
ered to the Cardinal plant. EVA further recommends that these prices be revised for
the audit period December 1, 1999 to November 30, 2000 (Comm. Ord. Exh. 3 at 1-16).

. EVA notes that affiliate mine prices did not affect ratepayer costs during the audit pe-

riod as the rates during the audit period were governed by the Settlement Agreement

" 1 Pursuant to this Stipulation and Recommendation, the cost of coal burmned at the Gavin Station was

capped at 157 5cents per MMbtu, subject to quarterly escalation based on certain specified cost factors,
for a period of 15 years beginning December 1, 1994. Pursuant to paragraph 3 of the Stipulation and
Recommendation, OPC is permitted to recoup, among other things, unrecovered fuel costs incurred by
Ohio Power at the Gavin Station under the cap to the extent that the Company is able to achieve ina
given month a cost of coal burned at the Gavin Station less than the cap. The application of the Gavin
cap was expanded pursuant to the Settlement Agreement adopted by this Commission in Case No. 94~
101-EL-EEC to include a number of items in addition to those unrecovered items provided for in para-
graph 3 of the Stipulation and Recommendation in Case No. 92-01-EL-EFC.

y
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adopted by this Commission in Case No. 94-101-EL-EFC. However, as EVA points out,
 affiliate costs do affect the amount of money OPCO can expect to recover under the
Gavin cap and, therefore, the duration of the Gavin cap (/d. at 8).

OPCO objects to the Auditor’s recommendation. OPCO contends that the price

of these coals should be the price of “comparable quality coal at market prices,” not an
adjusted price to determine the relative worth of bids for dissimilar coal (Companies
Initial Brief at 6). The Company further argued in favor of its own recommended
market price that EVA’s approach was defective in that there have not been any offers
of like quality coal for Muskingum River Units 1-4 at EVA's derived market price.

Staff, OCC, and IEU-OH would have us adopt the Auditor’s recommended price |

for both Windsor and Muskingum coal. The parties argue that the prices recom-
mended by EVA are reasonable. In support of this argument, the parties point to the
. testimony of Kevin Cardwell, a witness jointly sponsored by OCC and IEU-OH, who
testified that that OPCO sold Windsor coal during the audit period for prices well be-
low those the Company advocates in these proceedings, prices even less than those
advocated by EVA (OCC/IEU-OH Joint Exh. 1 at 10-13). EVA states in its audit that the
AEP proposed price of 87.79 cents/MMbtu for coal from the Windsor mine and 105.92
cents/MMbtu for coal from the Muskingum mine were arrived at by reference to bids
that AEP received for raw coal with characteristics similar to washed Muskingum coal.
According to the Auditor, AEP chose this bid not because it was the lowest evaluated

cost offer, but because the coal quality was the most like Muskingum coal quality -

(Comm. Ord. Exh. 3 at 2-9).

‘ EVA, Staff, OCC, and IEU-OH define the market price for comparable quality
coal to be a price based upon the most competitive bid on a quality adjusted basis, not
just the lowest bid for a fixed quality (Id.). This means that companies buying coal

should evaluate the bid price based upon such things as ash and sulfur content. Ac-
cording to the Auditor, AEP, as reflected in that Company’s Coal Procurement Proce-

dures Manual, evaluates coal on an adjusted delivered cost basis in cents per MMbtu. :

EVA points out that AEP adjusted the bids it received in response to its solicitations of °
February, May, and July 1998 for their sulfur and ash content. According to EVA, AEP,
pursuant to its written procedures, bases its sulfur adjustment on the Canter Fitzgerald |

" Market Price Index (Id. at 2-10).

. The methods for determining the market price of comparable quality coal used
. by OPCO and EVA are similar except that EVA adjusts the bid to reflect the sulfur pen-
~ alty. EVA notes that there is a “sulfur penalty” experienced by AEP due to emission
. allowance consumption. The Auditor illustrates this penalty by the use of the follow-

' ing example:

[Jf two coals have the same cents per MMbtu delivered price but one
coal has an SO, content of 7.0 pounds per MMbtu and the other coal
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has an SO, content of 3.5 pounds per MMbtu, the higher sulfur coal
will consume twice as many Emission Allowances (EA) as the lower
sulfur coal. At $200 per EA, the difference would be worth $8.00 per

ton.
(Comm. Ord. Exh. 3, footnote 11, at 2-11.)

We believe that not to make such an adjustment is per se unreasonable. The
company should not be permitted to, in effect, charge its customers for compliance coal
when the company is required to consume EA’s to bumn coal. Having found the
method used by EVA to determine the market price of comparable coal to be reason-
able, we also find the values EVA arrived at for the market prices of Windsor and

Muskingum coals to be reasonable.

(B) Treatment of Surrendered Emission Allowances

Title IV of the 1990 Clean Air Act (CAA) regulates emissions of SO, and. NOy

. from coal-fired utility boilers. EVA notes that the 1990 CAA Amendments continue to
dominate AEP environmental activities. Pursuant to these amendments AEP submit-
ted and this Commission approved an environmental compliance plan (Case No. 92-
790-EL-ECP, Opinion and Order [initial application] dated November 25, 1992; Case No. |,

. 94-1181-EL-ECP, Opinion and Order [two-year review] dated March 25, 1995). The CAA :

" includes, among other things, the “Phase I Extension Program” which provides incen- -

. tives for electric utilities to maximize emissions controls. As part of this program, '
Congress created a pool of emission allowances for allocation to units which were part :
of the Phase I Extension Plan. Pursuant to a compliance plan, generating units could ;.

* be designated as either “control” or “transfer” units. The former is the plant on which
the scrubber technology is actually installed; the latter is one whose compliance is -
linked to the control unit. Over-compliance at the control unit could be “transferred”

. to designated transfer units to meet the emission limits set for those transfer units.

" The key point of AEP’s strategy to comply with the CAA for its Ohio generation was

| the installation of scrubbers at the Gavin plant. Gavin’s two 1300 MW units were des- |

' ignated as control units; while Cardinal Unit 1, Muskingum Units 14, Conesville 3, |
and Picway were designated as transfer units.

As required by its Phase I Extension Plan, AEP submitted projections of emission
' and utilization levels for each Phase I transfer unit, which projections became the up-
" ward limit on the level of emissions for that unit. According to John McManus, Man-
i ager of Environmental Strategy and Planning for AEPSC, actual emission levels dur-
" ing Phase I have differed significantly from those projected by AEP for almost all of
i AEP’s Phase I Extension plan units. For the years 1997 and 1998, emissions from AEP
Phase I Extension Plan units exceeded the Extension Plan levels (Companies’ Exh. 10 at
* 5). Mr. McManus testified that the primary reason for the Companies exceeding of the
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Extension Plan emission levels was higher than projected utilization levels, as op-

posed to higher than projected SO, emission rates (Id.).

EVA and Staff are particularly concerned that AEP did not become aware that it
would exceed the Extension Plan emission levels until mid-1997. Even then, EVA re-
ports the Companies did little to minimize the costs. In its audit report, EVA lists a
number of actions that AEP could have taken to lessen the costs. EVA'’s list of possible
actions include limiting off-system sales from the subject plants, altering or switching

fuel supplies to the affected units, and limiting unit utilization (Comm. Ord. Exh. 3 at

5-10 and 5-11). The Auditor noted in its report that the number of EA’s the Companies
were required to surrender would have been substantially less had AEP not.sold sub-
stantial amounts of power off-system. The audit report indicates that 49,006 EA’s were
consumed from traditional off-system sales and 82,372 EA’s were consumed from coal
conversion sales (Id. at 5-12). According to EVA, the only change that AEP indicated it
made in 1998 was to more closely monitor emission levels from the transfer units (Id.).

As a result of exceeding the Extension Plan emission levels, the USEPA required
AEP to forfeit 65,725 EA’s on behalf of OPCO and 14,513 EA’s on behalf of CSP, a total of
80,238 EA’s. This forfeiture is in addition to requiring AEP to relinquish an EA for
each ton of SO, actually emitted from its Phase I units, thus, in effect, doubling the cost
in EA’s of each ton of SO, emissions in excess of the Extension Plan emission levels.

The issize, at this point, is how to treat the 80,238 EA’s relinquished by the Com-

pany for exceeding Extension Plan levels. EVA and IEU-OH characterize these EA’s as !

a penalty which AEP may not recover through its EFC pursuant to Rule 4901:1-11-
04(H)(2), O.A.C. This rule requires that costs associated with penalties for non-
compliance with Title IV of the Clean Air Act Amendments of 1990 be excluded from

‘ the EFC.

The Companies argue, pursuant to EPA guidance contained in an EPA response
to comments document dated October 26, 1992, that exceeding the emission limitations

is not a violation of the Act, but failing to provide allowances for the deduction to ac- |
count for the exceeding of the limitations would be a violation (Company Exh 10 at 6;

Companies Brief at 17). The Companies state, however, that they are not seeking re-

covery for the 80,238 EA’s forfeited to the EPA (Companies’ Brief at 17). OPCO and CSP
. have recorded the costs of these EA’s below the line and have not included them as an
. expense recoverable through the EFC (Companies’ Brief at 17). According to the Com-
_ panies, the question of whether the required forfeiture is a penalty or an operational
. cost is moot for purposes of this case.

The resolution of the issue does not end here, however. EVA, Staff, OCC, and

. IEU-OH argue that EFC customers have been harmed even though they are not bear-
ing the direct cost for the EA’s being relinquished. The EA’s in question had an aver-

~ age cost of $17.01 for OPCO and $28.40 for CSP (Companies’ Exh. 4 at 6; Companies’ Exh.

00508
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7 at 6). The record indicates that during the audit period, AEP purchased EA’s on the
open market. These purchases added to the average cost of the EA’s in the Companies’
inventories. At the end of the audit period the average cost of an EA was $31.84 for
OPCO and $56.35 for CSP (Id.). At the end of 1998, the value of an EA purchased to re-
place one of the relinquished EA’s, according to EVA, approached $200.00. Had the
Companies not been required to return 80,238 EA’s to USEPA, EVA, Staff, OCC, and
[EU-OH contend that OPCO and CSP would not have needed the additional, more

costly EA’s.

EVA recommends that the surrender of 80,238 1998 EA’s be viewed as a sale of

allowances during the current audit period and that the difference between the book

cost of the surrendered allowances and the market value of those allowances flow
through the reconciliation adjustment. EVA also recommended that the surrender of
the 1999 and, if necessary, 2000 allowances should be similarly treated in the year in
which the surrender is required. Staff, OCC, and IEU-OH agree with the recommenda-
tion of the auditor that the surrender of these EA’s to the EPA be treated as a sale, the
proceeds of which should be passed through the EFC to the Companies’ ratepayers.

EVA further recommends that AFP immediately evaluate alternatives to
minimize or eliminate the surrender of year 2000 allowances and that this plan be filed
with this Commission as part of each of the companies mid-year filing. )

. In theit brief, the Companies argue that the surrender of the EA’s to EPA does
not constitute a sale of EA’s. The Companies characterize the analogy of a “sale” as a

fiction Hed to the notion that EFC customers have some sort of ownership right to the

EA’s. OPCO and CSP cite the testimony of their witness, Philip J. Nelson, Senior Rate
Consultant in the Energy Pricing and Regulatory Services Department of AEPSC, for
the proposition that ratepayers have no more paid for the buildup of an allowance
bank through base rates and the EFC than they have paid for any other company asset.
Mr. Nelson further testified that rate making has never been premised on the notion
of particular dollars paid in rates being attributable to particular assets, let alone that
ratepayers acquire a quasi-ownership interest in an asset (Companies’ Exh. 12 at 11).

There is no question that EFC customers have been harmed by the forfeiture of
these EA’s. Accordingly, we agree that remedial action is necessary. The Companies
are obligated to provide service to their customers at reasonable rates consistent with,
_ among other considerations, safety, the reliability of the system, and the continuity of
 service over time. The manner in which the Companies squandered these 80,238 EA’s
. has done nothing to further the provision of electric service at reasonable costs to the
customers of these utilities. The standard the Commission is to apply in its review in
: an EFC case is “fair, just, and reasonable.” It is neither fair, just, nor reasonable that the
i customers of these utilities bear the burden of higher rates for actions described by the

! Auditor as imprudent.
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The use of the analogy of a “sale” is appealing in that those who indirectly paid
for the EA’s through rates would get immediate compensation for the surrender of
these EA’s to the EPA. However, as noted by the Companies, there was no sale. If we
adopted the sale analogy as recommended by EVA, Staff, OCC, and [EU-OH, the current
EFC customers of both Companies would receive a windfall. Current EFC customers
may not be the ones who have been harmed by the utilities’ inaction. The customers
who will be harmed are those would be EFC customers when those EA’s would have .

_ been used. They are the ones who will pay higher rates because of the surrender of -
these EA’s to the EPA. Treating the surrender as a sale is one way to resolve the issue
before us. However, we believe the better resolution is for the to reprice 80,238 of the
highest cost EA’s that the Companies purchased during the audit period to the
weighted average value of the EA’s surrendered to the USEPA during the audit period.
To the extent that the number of EA’s the Companies purchased during the audit pe- -
riod are insufficient to replace all of those surrendered to USEPA, the Companies
should purchase the difference on the open market. The Companies should also add |
these EA’s to the Companies’ inventories at the weighted average value of those EA’s |
the Companies surrendered to USEPA. It is the Commission’s intent that the Compa- l
nies respective inventories reflect the weighted average value each would have had |

. but for the surrender of the 80,238 EA’s to USEPA. |

i

EVA’s other recommendations, that AEP immediately evaluate alternatives to '

" minimize or eliminate the surrender of year 2000 allowances and that this plan be filed ;
with this Commission as part of each of the Companies’ mid-year filing, are appropri- !

. -ate, under the circumstances, and will be adopted.

(C) Treatment of EA’s Consumed in Off-system Sales

EVA reports that during the audit period the companies engaged in off-system

- sales. These sales caused the utilities to consume additional EA’s as well as additional '
fuel. As in any sale, AEP’s profit is the difference between the price of the electricity

_ and the cost to the utility to generate that electricity. EVA’s concern is that the size of '
the actual profit from the sale is misleading. AEP prices the EA’s used in the sale at !
market even though the average cost of the EA’s withdrawn from inventory is signifi- |
cantly lower. According to the Auditor, AEP calculated that the difference between the |
market value of these allowances and the book cost of these allowances was $9.7 mil-

" lion dollars. EVA considers this profit to be the unintended consequence of emission
* . allowance accounting procedures and a windfall to the utility. EVA recommends that
© OPCO’s and CSP’s shares of the $9.7 million dollars (adjusted for any double counting
of penalties) be treated as an audit period gain on the sale of the EA’s and, as such, ;

. should be passed through the reconciliation adjustment of the EFC mechanism to the |
! respective company’s EFC ratepayers (Comm. Exh. 3 at 5-14).
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OCC and JEU-OH join in this recommendation. Commission Staff joins in the
recommendation as it applies to “profits” due solely to emission allowance accounting
procedures for sales labeled as coal conversion sales but not for traditional third-party
off-system sales which are not part of that program.

The Companies argue that the benefits associated with these off-system sales, °
i.e., the revenue realization net of expenses such as fuel and EA’s, flow to rate payers

because those revenues reduce base rates and the frequency that utilities seek increases
in those base rates (Companies’ Brief at 14). The Companies contend that, consistent
with the rate base benefits associated with off-system sales, fuel and EA costs associated
with off-system sales are excluded pursuant to Rules 4901:1-11-04(F)(2), O.A.C., and
4901:1-11-04(H)(3), O.A.C., from the calculation of jurisdictional fuel expense (Id.).

IEU-OH argues that this whole issue could be eliminated if AEP were required to
purchase EA’s used to support off-system sales in the market, thus sparing the low cost

" EA’s currently in inventory for generating electricity for EFC ratepayers (IEU-OH Brief

at7). Given, however, that the matter is at issue in this case, IEU-OH joins EVA and
OCC in characterizing these off-system sales as a sale of electricity and EA’s. OCC states

. that, pursuant to the AEP system Interim Allowance Agreement, OPCO and CSP re-

ceive cash from these sales which reflects the current market value of the allowances
used to produce the electricity. The net proceeds of what OCC and IEU-OH characterize

as “the allowance sale” are allocated among AFEP operating companies in precisely the :

same manner as if the allowances had been sold. The parties note the testimony of

. Philip J. Nelson, that the AEP accounting system does not, in fact, treat allowances con-
. sumed in off-system sales as a sale of these allowances but as allowances consumed in

' the generation of electricity. Both OCC and IEU-OH argue that it is this very account-

ing practice that masks the injury to the EFC ratepayer. The parties argue that if allow-

" ances consumed in off-system sales were treated as a sale of those allowances, EFC

ratepayers would receive their share of the sale proceeds through the EFC rate (OCC
Brief at 9-11; IEU-OH Brief 8-11).

, Commission Staff supports the position of OCC and IEU-OH as it applies to

third-party sales pursuant to the Companies” Coal Conversion Program. In theory,
i under the Coal Conversion Program, power marketers buying electricity from OPCO or
CSP furnish their own coal and EA’s. As it works, however, the selling utility gener- :
ally supplies both the coal and the EA’s. Staff observes that, pursuant to the program, .

the power marketer makes the coal inventory “whole” by assuring the replacement of |
comparable coal without affecting the weighted average inventory cost. According to
' Staff, this is not true in the case of EA’s used to generate the electricity. Staff, citing the |

" testimony of Stephen D. Baker, Manager of Regulatory Affairs in the Fuel Supply De-

: partment of AEPSC, notes that one of the premises of the Coal Conversion Program is
that coal conversion sales will have no adverse consequences for EFC ratepayers (Staff

Brief at 34-35, Co. Exh. 13 at 14-15).
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Staff supports the Companies’ position with regard to what Staff terms as “tradi-
tional third-party off-system sales.” These sales have been included at some level in
developing a utility’s base rates and have not, as noted by Staff, historically been in-
cluded in Commission EFC proceedings (Id.).

The Companies argue, contrary to the arguments of Commission Staff, that
there is no difference between third-party off-system sales made pursuant to the Coal
Conversion Program and so-called “traditional” third-party off-system sales (Company
Reply Brief at 14). '

Costs, fuel costs and EA costs, associated with third-party off-system sales, are at
some level considered in the ratemaking process. Thus, as argued by the Companies,
these costs are excluded from costs included in the EFC rate pursuant to Commission
rule. The Coal Conversion Program is different. That program, as noted by Mr. Baker,
~ is not supposed to have adverse impacts on EFC jurisdictional customers. That is one
" of the defenses the Companies employ to argue against proposals that the Commission
- eliminate the program. The Commission understands that the Companies often sup-
ply both the fuel and the EA’s to support these sales. However, as noted by Staff, the
power marketer makes the EFC jurisdictional customers whole by assuring the re-
placement of comparable coal without affecting the average weighted inventory cost.
We expect the same thing to happen with regard to the cost of EA’s to provide this
service. The Companies should reprice the highest cost EA’s purchased during the ‘
audit period, the number to equal the number of EA’s involved in sales made pursu- -
ant to the Companies’ Coal Conversion Program, to the average weighted value of the
' EA’s consumed in making those coal conversion sales. To the extent that the number
of EA’s the Companies purchased during the audit period are insufficient to replace all .
of those EA’s consumed in making these coal conversion sales, the Companies should :

urchase the difference on the open market. The Companies should also add these |
EA’s to the Companies’ inventories at the weighted average value of those EA’s con- f
. sumed in making coal conversion sales during the audit period. It is the Commis- !
sion’s intent that the Companies respective inventories reflect the weighted average
value each would have had but for these coal conversion sales.

Commission Staff notes that OPCO consumed 73,852 EA’s to provide coal con-
version services during the prior audit period. The Commission stated the following
in its Opinion and Order, at page 17, in Case No. 94-101-EL-EFC et al: |

If fuel-related activities undertaken during the period of the fixed EFC ‘
rate, or through November 30, 2000 as applicable to the Muskingum or i
Windsor mines, affect fuel costs after that time, the resulting effects
will be evaluated on an ongoing basis from and after November 30,
1998 (November 30, 2000, if applicable), and considered in Commission i
decisions regarding future EFC rates.
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In Staff's assessment the premature depletion of the allowance bank is such a “fuel-
related activitly] undertaken during the period of the fixed EFC rate, or through No-
vember 30, 2000 as applicable to the Muskingum or Windsor mines, affect fuel costs
after that time.”

The Companies consider it to be inappropriate to impose remedies in this case
related to prior audit period activities. The Companies note that Staff failed to make a
similar recommendation for the EFC of CSP, even though CSP also consumed EA's in
the prior period for coal conversion sales. The Companies also argue that Staff has
misinterpreted the cited portion of our Opinion and Order in Case No. 94-101-EL-EFC,
et al., supra. According to the Companies, the language upon which Staff relies was
never intended to leave EA issues open for three years. OPCO states that the strongest
indicator that Staff has misinterpreted the above cited provision is that neither OCC
nor IEU-OH has argued for this additional relief. The Company contends that the pur-

ose of the language cited by Staff was intended to refer to fuel procurement activities ;
undertaken during the fixed EFC period which would have continuing effects after

_ that period (Companies’ Reply Brief at 15-17).

!
I
There is insufficient evidence of record for the Commission to issue a finding i
regarding this issue. It is not clear to this Cominission, given the nature of EFC pro- |
ceedings during the period of the fixed EFC rate, that consideration of this issue is |
barred as an event occurring during a prior audit period. There is a question of how
much effect those EA’s consumed in coal conversion sales during the period of the |
fixed EFC had on the weighted average value of EA’s in OPCO’s inventory after the ex- |

. piration of the period in which the Company’s EFC rate was fixed. Finally, there is the |
question of interpretation to be accorded the provision cited by Staff. The Commission
will defer this issue for decision until OPCO’s next EFC hearing. The Commission
suggests that the parties, pursuant to the settlement agreement at page 33, engage in a ff
good faith attempt to resolve the issue as to the intended interpretation of the above |
cited provision prior to the Company’s next EFC hearing. i

~ (D) Phasell Compliance Strategy

EVA recommends as part of its audit that AEP reconsider elements of its phase :
II compliance strategy. The Auditor recommends that AEP:

(1)  Consider a broader range of coals, including coal from the |
Powder River Basin.

(2)  Revise its EA price forecast.

(3)  Reconsider the likely timing of new regulations which
could reduce the forecast of EA prices.
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(4)  Consider some innovative financing strategies for techno-
logical solutions in order to reduce the uncertainty. created

by changing environmental regulations.

The Companies note that except for these suggestions, EVA concluded that

“AEP’s compliance plan is generally thorough and well-conceived” (Comm. Ord. Exh. .

3 at. 5-2). The Companies acknowledge that since the time the Phase II compliance
plan was completed in the spring of 1998, the market price of EA’s has increased sig-

nificantly. The Companies state that they intend to review the compliance plan in -

light of these changing market conditions (Companies’ Exh. 10 at 9; Companies’ Brief
at 29).

Because the Companies have agreed to implement EVA’s recommendation,
there is no need for a Commission directive in this regard. The auditor chosen to con-
- duct the next management/performance audit for OPCO and/or CSP should review
" this matter and include its evaluation in its report to the Commission.

® AEP should reconsider its sales of coal conversion services

As noted above, power marketers in a coal conversion sale are required to re- ,
~ place the coal consumed with the AEP Fuel Supply Department acting as overseer. In .

ractice, the management/performance Auditor found that AEP actually replaces the °
coal and bills the power marketer for it. EVA notes that AEP monitors the process via |
two different reports. The Coal Conversion Replacement Status Report compares ac-

tual versus projected replacement coal costs and quality; the Coal Conversion Service
Report documents by plant the computed coal consumption by power marketers

(Comm. Ord. Exh. 3 at 3-13).

According to its audit report, EVA has a number of concerns fegarding the

Companies’ Coal Conversion Programs. The first area of concern relates to how the -

Companies’ insure that the replacement coal is equal to or superior to the coal that was ;

consumed in the coal conversion sale at the same or lower price. While EVA describes

" the Companies’ procedures in this regard as “somewhat crude (and not documented),”

the Auditor notes that the Companies” have demonstrated to its satisfaction that the
_ replacement coal to date has been of comparable quality and price (/d. at 3-15).

- The Auditor’s second area of concern relates to the sequence in which AEP pur-
" chases spot coal. AEP indicated to the Auditor that spot coal is purchased first for the
- system, then for the Coal Conversion Program. It is the Auditor’s view that this prac-
' tice should lead to the in-system and traditional off-system load receiving the lowest

© price spot coal. However, EVA notes, that there are many months in which the coal

. purchased for coal conversion sales has a lower price than other coal (I4.).
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EVA’s final concern regarding the Companies’ Coal Conversion Programs re-
lates to the administrative costs of the program. EVA reports that the AEP Fuel Supply
Department takes no fee for performing this service for power marketers, lumping the
costs for this service together with all the other costs it incurs in procuring coal for the
AEP system. It is EVA’s opinion that, as the Companies’ shareholders receive the -
benefit of the Coal Conversion Program, the shareholders should be paying the pro-
gram’s administrative costs (I4. at 3-18—3-19). OCC and IEU-OH share the Auditor’s
concern (OCC Brief at 26-29; IEU-OH Brief at 17-19). OCC would have this Commission
ban all such coal conversion sales; [EU-OH recommends that the Companies consider
* terminating their coal conversion activities (Id.). IEU-OH would further require the .
Companies to provide an affirmative demonstration that the conversion sales produce
a positive benefit for EFC customers (IEU-OH Brief at 18).

. The Companies’ argue, in support of the Coal Conversion Program, that EVA,

as noted above, is satisfied that the replacement coal has, to date, been of comparable
. quality and price. The Companies point out, in reference to the concern that in some
months replacement coal appears cheaper than spot coal purchased for system custom-
ers and traditional off-system sales, that the value of the coal, on a quality adjusted ba-
sis, is the same for both sets of customers. The Companies state that the coal used for
the coal conversion sales is often purchased from the same coal suppliers, from the
same seams, from the same mine, located in the same Ohio county. Even so, the |
Companies explain, particular shipments of coal may vary in Btu, ash, or sulfur con-
tent. To the extent that one shipment of coal has a lower Btu content or a higher ash |
and /or sulfur content than another shipment, the price/ton will vary between the -
shipments. The value of the shipments, however, is the same on a quality adjusted :
. basis. The Companies dismiss the question of administrative costs as irrelevant since :
the recovery of such costs are considered in base rate proceedings not EFC proceedings. :
Further, the Companies argue that, in OPCO’s case, enlarging the number of third- .
party affiliate coal sales benefits jurisdictional customers (Companies Initial Brief at 25- |

27). !

» It appears that there is currently no issue before us concerning whether the qual-
ity of the replacement coal is comparable to the quality of the spot market coal pur- -
chased to serve system customers or traditional off-system sales customers. The
~ Commission is confident that a review by the next auditor chosen to conduct the man-
© agement/performance audit for these Companies will easily determine whether the
apparent difference in price between coal bought for the Coal Conversion Program and
. the coal bought to serve system customers or traditional off-system sales customers is
' comparable on a quality adjusted basis. The management/performance auditor should |
include the results of its review along with its conclusions and any recommendations ;
* it may have regarding this issue in its report to the Commission. Finally, as the Com- |
~ panies argue, the question of administrative costs of the coal conversion program is :
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irrelevant to these proceedings, the administrative costs of coal procurement having
been considered in the Companies’ respective base rate cases.

~(F) Manual Dispatch/Economic Dispatch

EVA recommends that the appropriate entity in AEP’s Power Generation group .

prepare a monthly report for distribution to senior management on the extent to
which CSP and OPCO generating assets have been operated on manual dispatch. The
Report should quantify the emission allowances consumed by these units. EVA fur-

ther recommends that AEP’s Power Generation group regularly review the decision to

place units on manual dispatch in the context of current emission allowance prices
and penalties where appropriate. '

The Company suggests that the auditor, in the case of the above recommenda-
tions, believes manual dispatch excludes economic dispatch. According to the Com-
panies the decision to control a unit manually or automatically is independent of the
decision to run a unit off of economic dispatch. The Company concedes that units not
© on economic dispatch are controlled manually; but they state that the converse is not
true (Companies Initial Brief at 27-28). 3

_ From the audit report, it is not clear that the Auditor was confused, as the Com- .
panies conterid. The Auditor, in making this recommendation, expresses concern

over the inaction of the Companies in regard to the increases in cost per MMbtu expe-

. rienced at Muskingum Units 1-4 during the first 11 months of 1998. According to the
Auditor, “it is hard to imagine how Muskingum #4 would dispatch at all with fuel
and emission costs in excess of $44 per MWH.” The audit report indicates that the cost

of EA’s required to generate electricity at Muskingum #4 after exceeding emission

. standards, $14/MWH, was a significant factor in the overall high cost of generation.
According to EVA, the Companies gave the Auditor no indication that the decision to

| continue to generate electricity at Muskingum under the circumstances had been re- |

viewed in the context of higher EA prices.

In this Opinion and Order, we have already dealt with the results of the Com-
panies’ inaction as it relates to having exceeded emission standards. The fact that the
Companies will be required to replace any EA’s they are required to surrender to
USEPA for exceeding emission standards at the average cost of the EA’s surrendered
+ should be an incentive for the Companies to be more attentive to this issue. In light of ;
" this decision, we will not adopt the Auditor’s recommendation at this time. |
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Qther Issues

(A) The cost of affiliate coal subsequent to November 30, 1998

Subdivision V, Section 5 of the Settlement Agreement approved by this Com- .

mission in Case No. 94-101-EL-EFC et al,, entitled Operating Losses after 1998, reads in
part as follows:

Commencing with the December 1998 billing cycle, if OPCO’s Muskin-
gum Mine or Windsor Mine are still operating as affiliates of OPCO,
OPCO shall be permitted to accumulate deferrals, during that period of
operation, for a period of two years from the beginning of that billing
cycle, for recovery under the Gavin cap established in the Stipulation
and Recommendation in Case No. 92-01-EL-EFC, any Operating Losses
resulting from application of the Commission-approved EFC rates for
that period, which EFC rates shall be based, as it relates to the Muskin-
gum and Windsor Mines, on the applicable statutes and Comimission
regulations then in effect, for comparable quality coal at market prices.
Subsequent to November 30, 1998, OPCO agrees to waive any claim of
preemption or lack of Commission jurisdiction to defermine an EFC
rate as if the cost of coal from the Muskingum and Windsor Mines
were at market prices for comparable quality coals. (Emphasis sup-
plied.)

) The Muskingum and Windsor mines were operating as affiliates of OPCO sub-
. sequent to November 30, 1998. Thus, the provision underlined above is operable. |

OPCO reads this provision to mean that deliveries of coal from these mines after No-

. vember 30, 1998, are to be repriced at market (Company Initial Brief at 8). Staff and ;
~ OCC argue that all coal at these mines, whenever delivered, burned after November ,
. 30, 1998, must be repriced to the market price (Staff Brief at 10; OCC Brief at 23). 1EU- -

OH argues that for the purposes of calculating the EFC rate to be applied subsequent to
. December 1, 1998, affiliate coal from the Windsor and Muskingum Mines must be
valued at the market price (IEU-OH Brief at 14). IEU-OH argues that the provision in
question does not use the term “reprice”. It is I[EU-OH's position that it is irrelevant
when the coal was mined; the provision requires that all Windsor and Muskingum
coal be valued at market for the purpose of calculating OPCO’s EFC rate (Id.).

' We agree with JEU-OH’s position in this regard. The provision relates only to
. the question of determining an EFC rate for OPCO subsequent to November 30, 1998. It
. is clear from the wording of the provision that for this narrow purpose the Commis-
| sion is to use one value for Windsor coal and one value for Muskingum coal burned
| subsequent to November 30, 1998, and that value is the market price of comparable




98-101-EL-EFC

98-102-EL-EFC ' -23-

coal. We point out that this provision does not speak to any other purpose for which
OPCO might wish to value this coal. For this reason, we believe the distinction drawn

by IEU-OH is important. For the method to be used to determine the market price of
comparable quality coal see our discussion above. '

(B)  Purchased Power Costs for June, 1998

CSP has included in its proposed EFC rate in this case a reconciliation adjust-
ment reflecting 100 percent of the cost of the power it purchased during the week of
June 22, 1998. Similarly, OPCO has included an amount reflecting 100 percent of the
cost of the power it purchased during the same week in its deferred fuel account as an

operating loss for future recovery since that Company cannot currently recover these -

costs pursuant to the fixed EFC rate contained in the settlement agreement this Com-
mission adopted in Case No. 94-101-EL-EFC. It was during the week of June 22, 1998,
_ that there were severe electricity supply constraints affecting the Midwest power mar-

ket, which caused prices for available power to increase substantially from the norm.?
. Commission Staff, OCC, and IEU-OH have all objected to the recovery of these costs

through the EFC.

Staff requests that the Commission remove $1.265 million from QOPCO’s de-
ferred fuel account fo preclude OPCO from recovering under the Gavin rate cap costs
not related to the fuel portion of power purchased during the week in question. Staff
- also recommends that the Commission direct CSP to include a negative $0.611 million

. in its Reconciliation Adjustment (RA) at the generation level for the same reason. It is :
Staff’s position that the Companies have failed to carry their burden of proof regarding ;

the recovery of the excessive fuel costs the Companies claim are associated with pur-
- chased power for the week of June 22, 1998. Staff argues that the excess of the costs of
the power purchased during that week represents a premium associated with oppor-
" tunistic pricing in a supply constrained market rather than truly capturing the fuel
- costs associated with producing the purchased power. Staff determined the amounts
by taking the magnitude of the average of the actual purchased power costs incurred
" by the Companies for June 1998, as provided by AEP, and evaluated the level of these
. costs against normal projected purchased power costs for the period July-November
1998, data also provided by AEP (Staff Brief at 15-19). OCC and IEU-OH agree with
Staff’s assessment and recommendation (OCC Brief at 14-17; IEU-OH Brief at 15-17).

While the Companies’ proposed EFC rates contains an amount reflecting 100
. percent recovery or deferral of actual June 1998 purchased power costs, the Companies,
. on brief, only argue that the fuel-related portion of purchased power costs are recover-
" able through the EFC, citing Rule 4901: 1-11-04(D)(1), O.A.C.:

2 The electricity supply constraints experienced by Ohio’s regulated electric utilities during the week of

June 22, 1998, was the subject of this Commission’s report to the Ohio General Assembly, Ohio’s Electric |

Market, What Happened and Why.
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(©) Includable purchased power costs

(1)  Includable purchased power costs other than economic
power.

... [TThe “includable purchased power costs” are the actual
and identifiable acquisition and delivery costs for the fuel
utilized in the generation of power purchased by the electric
utility during the base period. The acquisition and delivery
costs shall include the amounts billed as costs for system
losses incurred by the seller in delivering the power pur-
chased, but shall not include the amounts billed as capacity
or demand costs nor the costs of any gross receipts tax or
other revenue based tax occasioned by fuel revenues.

The Companies state that historically the seller disclosed the fuel costs of the
power it sold. However, as reported by the financial Auditor, the general evolution
and expansion of the competitive power markets has resulted in purchases based on a
total price, particularly when the seller is a broker or other third party (Companies’

" Brief at 22; Comm. Ord. Exh. 1 at 11; Comm. Ord. Exh. 2 at 6). The financial Auditor

observed that when the Companies encounter a situation where the price for the
power purchase is not itemized, they have historically allocated 80 percent of the pur-

chase price to fuel (Id.). The Companies state, however, that they are not claiming that -
80 percent of the purchased power costs for that power purchased during the week of

June 22, 1998, were fuel related.

The Companies contend that the Staff adjustment based upon a comparison of .
actual June purchases to a projected average of July-November 1998 is unreasonable.
The Companies argue that Staff's adjustment incorrectly assumes that there is no rela- '.

tionship between increasing purchased power costs and the fuel related portion of
those purchases. The Companies note that all utilities dispatch their generation based

* on least cost principles. They argue that as generating capacity shortages develop, the
units dispatched have increasingly higher fuel costs. The Companies state that during -

" the shoulder months, such as the period July-November 1998 used by Staff in its calcu-
" lations, fuel-related generating costs associated with base-load, coal-fired units would

be around the level of one or two cents per kWh. The Companies state that when ca-

~ pacity becomes tighter, as during a peak month like June, utilities will dispatch gener-

ating units run on natural gas, propane, or fuel oil at fuel costs which can exceed six

cents/kWh (Company Initial Brief at 21-25).

Our rules permit 100 percent recovery of the money an electric utility spends on

" purchased power only in the case of purchases of economy pOwer; that is not the case
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before us. Nor does the Commission believe that the 80 percent rule of thumb is appli-
cable in this case. Eighty percent may be representative of the fuel cost for power pur-
chased at X/kWh. It is not likely, however, that at 10X/kWh the fuel costs will in-
 crease ten times to maintain the 80 percent relationship. As argued by Staff, much of
the increase in price for purchased power during the week in question was not fuel-
related, but “represents a premium associated with opportunistic pricing in a supply

constrained market.”

Having said this, we agree with the Companies that, consistent with our rules,
they are permitted to recover through the EFC, as in the case of CSP, or on a deferred
basis, as in the case of OPCO, the fuel costs associated with this purchased power. We
also agree with the Companies that there is a probability that some of the power pur- .
chased during the week in question may have been generated with more costly fuels.
Staff’s calculations, as alleged by the Companies, may not be representative of the fuel
costs associated with power purchased during the month of June. Therefore, we will
direct the Companies, in consultation with Commission Staff, to recalculate the fuel
portion of the power purchased during the week of June 22, 1998, using data normal-

* ized for a'typical last week in June or, if that is not practicable, normalized data for a
ical month of June, to determine a more representative fuel cost associated with the
purchase of a kWh and to multiply that figure by the number of kWh purchased dur-
ing the week of June 22, 1998. CSP should revise its proposed EFC and OPCO should
revise the amount in its deferred fuel account for power purchased during the week in ,

_ question to bé consistent with this Opinion and Order.

(D) Mid-Year EFC Rate

. The EFC rate currently being charged by OPCO, 1.475 cents per kWh, is that rate
recommended by the parties in a settlement agreement in the mid-year, non-audit
hase of this case which this Commission adopted in its Opinion and Order dated No- ;
vember 19, 1998. The 1.475 cents per kWh was agreed to by the parties solely for the :
purpose of settling that phase of this case. Pursuant to the settlement agreement, the
Commission is to determine the appropriate mid-year EFC rate as part of the audit
* phase of the proceeding. The settlement also provided that the difference between the |
rate recommended for settlement purposes in the mid-year phase of these proceedings ?
and the actual rate determined by the Commission in the audit phase of the proceed- :
ings to have been the appropriate mid-year EFC rate will be reflected for collection or
. refund through the EFC rate to become effective in June 1999. In agreeing to the set-
. tlement, each of the parties reserved its right to raise in this phase of the proceedings
. any issues it could have raised in the mid-year phase.

. OPCO raised two issues in this hearing which could have affected the mid-year
" EFC rate had they been resolved at the time. The first issue, the proper market price to
| be used for coal from the Muskingum and Windsor mines, we have already discussed.
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The second issue concerns the request of the Company that it be permitted to revise it
proposed EFC rate to include the forecasted EA’s consumption expense OPCO inadver-
tently omitted from its mid-year filing. The EA’s consumption costs at issue are those
that the Company would incur after the period of the fixed EFC rate.

Philip J. Nelson, a witness for OPCO, testified that the Company inadvertently
failed to include EA’s consumption costs of $1,302,000 in calculating the fuel cost (FC)
component of its mid-year EFC (Companies Exh. 12 at 5). He further testified that the
effect of correcting the error is to increase the FC and, therefore, the EFC by 0.00966

cents per kWh (Id.).

None of the parties object to the Company revising its EFC rates to include these
costs. To the extent that the $1,302,000 does not include the costs of EA’s surrendered

to the USEPA or used in coal conversion sales, OPCO’s request to include these costs in

its EFC rate to become effective in June 1999 is reasonable and should be approved.

E) Motion to Strike

" On May 6, 1999, counsel for the Companies filed a motion to strike certain por-

tions of the reply brief filed by OCC. Specifically, the Companies are concerned with

that portion of the reply brief dealing with a request made by OCC that the Commis-
sion take administrative notice of the results of the USEPA'’s 1999 emission allowance
. auction (page 12, the first and second paragraphs; page 14, the last three sentences; and
Attachment one). The Companies are concerned that, if the Commission grants OCC’s
request, the Companies will lose their due process right to explain and/or rebut the

‘matters contained in OCC’s reply brief.

OCC contends in its memorandum contra that the Companies have not sought
to explain and/or rebut attachment one to its reply brief. Attachment One, contains the .
matter to which the Companies object. Further, OCC argues the Companies’ motion is .

overly broad, seeking to exclude information not directly related to the USEPA auc-
© tion. Finally, OCC argues that the Commission should not strike when the material
. presented in the brief is merely. meant to persuade the Commission to a point of view
* or merely supports OCC’s legal and policy arguments.

i The Commission has reviewed the material in question and will grant the mo-
. tion to strike. By including the material in its reply brief, OCC failed to give the Com-
. panies adequate time in which to explain and/or rebut the material to which the
' Company objects. Though we are granting the Companies’ motion to strike, we do

* agree with OCC that the motion is overly broad. As suggested by OCC we will strike !
* only that material contained in Attachment 1 to OCC’s reply brief and any direct refer- i

' ences in OCC’s reply brief to the material contained in that attachment.
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CONCLUSION:

The Commission’s resolution of a number of the issues discussed in this Opin-
jon and Order will require the Companies to recalculate various components of their
proposed EFC rates. The Companies should file their respective proposed EFC rates, as
recalculated, with the Commission by the close of business on June 1, 1999. The Com-

anies’ EFC rates, as recalculated, should become effective with the first billing cycle of
June 1999 and remain in effect until otherwise ordered by this Commission.

Except as discussed in this Opinion and Order, we find that companies have
demonstrated in these proceedings, as required by Section 4909.191(C), Revised Code,
and Rule 4901:1-11-11(B), O.A.C., that their respective acquisition and delivery costs of
fuel for the audit period are fair, just, and reasonable.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) Ohio Power Company and Columbus Southern Power
Company are electric light companies as defined by Section
4905.03(A)(4), Revised Code, and public utilities as defined
by Section 4905.02, Revised Code. The Companies are also
electric utilities within the meaning of Rule 4901:1-11-01(L),

O.AC.

) Section 4905301, Revised Code, requires this Commission
to review the fuel component contained in schedules of the
type required to be filed pursuant to Section 4905.30, Re-
vised Code, at a hearing held at least once annually.

(3) Ohio Power Company and Columbus Southern Power-
Company have filed schedules with the Commission pur-
suant to Section 4905.30, Revised Code, which contain a fuel

comp onent.

(4) By Entry dated November 5, 1998, the Commission initiated
these proceedings to review the electric fuel component
contained in the filed schedules of Ohio Power Company
and Columbus Southern Power Company and related mat-
ters.

(5) The Commission conducted two days of public hearings in
these cases beginning on March 16, 1999 and concluding on
March 24, 1999 at its offices at 180 East Broad Street, Colum-

bus, Ohio.
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©6)

@

(8)

€)

(10)

(11)

(12)

Ohio Power Company and Columbus Southern FPower
Company filed proof that notice of the hearing was pub-
lished as required by Section 4909.191(A), Revised Code, and
Rule 4901:1-11-11(C), O.A.C.

Ohio Power Company and Columbus Southern Power
Company submitted all facts, data, and other information
pertinent to their respective electric fuel components at
least 30 days prior to the hearing as required by Section
4909.191(A), Revised Code, and Rule 4901:1-11-11(DX(D),

O.AC

This Commission, as required by Section 4905.66(B)(2), Re-
vised Code, and Rule 4901:1-11-09(B), 0.A.C., caused Deloitte
& Touche to conduct a financial audit of each of the Com-
panies’ fuel components and Energy Ventures Analysis, Inc.
to conduct a management/performance audit of the Com-
panies’ fuel procurement and utilization policies and prac-
tices. Deloitte filed its report in each of these cases on Feb-
ruary 12, 1999, EVA filed a unified manage-
ment/performance audit of the fuel-related policies and
practices of the Companies on February 16, 1999.

Ohio Power Company’s emission allowance consumption
costs for the 12 months ended November 30, 1998, are sub-
ject to the Company’s fixed EFC rate in effect at the time and
cannot be separately recovered.

The definition of “market price of comparable quality coal”

as used to determine the market price for Muskingum and
Windsor coals should be based upon the most competitive
bid on a quality adjusted basis, not just the lowest bid for a

fixed quality.

As determined by the management performance auditor,
the market price of Muskingum Coal is 88.5 cents/MMbtu
and the market price of Windsor coal is 80.8 cents/MMbtu.

Under the facts of this case, Ohio Power Company and Co-
lumbus Southern Power Company were imprudent in ex-
ceeding the sulfur dioxide emission levels established pur-
suant to the Clean Air Act Amendments of 1990.

-28-
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(13)

(14

(15)

(16)

(17)

The Companies should reprice 80,238 of the highest cost
EA’s that the Companies purchased during the audit period
to the weighted average value of the EA’s surrendered to
the USEPA during the audit period. To the extent that the
number of EA’s the Companies purchased during the audit

eriod are insufficient to replace all of those surrendered to
USEPA, the Companies should purchase the difference on
the open market. The Companies should also add these
EA’s to the Companies’ inventories at the weighted average
value of those EA’s the Companies surrendered to USEPA.

!

AEP should evaluate alternatives to minimize or eliminate
the surrender of year 2000 allowances and file its plan to ac-
complish this goal with this Commission as part of each of
the Companies” mid-year EFC filings.

It is not reasonable for the Companies to consume EA’s
with a low average cost from their respective inventories of
EA’s in generating electricity for Coal Conversion Sales.

The Companies should reprice the highest cost EA’s pur-
chased during the audit period, the number to equal the
dumber of EA’s involved in sales made pursuant to the
Companies’ Coal Conversion Program, to the average
weighted value of the EA’s consumed in making those coal
conversion sales. To the extent that the number of EA’s the
Companies purchased during the audit period are insuffi-
cient to replace all of those EA’s consumed in making these
coal conversion sales, the Companies should purchase the

difference on the open market. The Companies should also.

add these EA’s to the Companies’ inventories at the
weighted average value of those EA’s consumed. in making
coal conversion sales during the audit period. The Com-
mission is deferring a similar issue, affecting only OPCO
and involving the prior audit period, to the Company’s next
EFC audit proceeding.

Subdivision V, Section 5 of the Settlement Agreement
adopted by this Commission in Case No. 94-101-EL-EFC et
al., entitled Operating Losses after 1998, requires that affiliate
coal, subsequent to November 30, 1998, be valued at market
for purposes of calculating Ohio Power Company’s EFC rate.

-29-
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(18) The Companies may recover the fuel costs associated with

the power they purchased during the week of June 22, 1998.
The Companies, ‘in consultation with Commission Staff,
should recalculate the fuel cost portion of the power they
purchased during the week of June 22, 1998, as discussed in
this Opinion and Order.

(19) Ohio Power Company may include in the calculation of its
EFC rate the forecasted EA consumption expense it inadver-
tently failed to include in its mid-year EFC filing to the ex-
tent that the $1,302,000 does not include the costs of EA’s
surrendered to the USEPA or used in coal conversion sales.

(20) The Companies’ motion to strike portions of OCC’s Reply
brief is granted in part and denied in part as discussed in this

Opinion and Order.

(21)  Except as discussed in this Opinion and Order, the Compa-
nies have demonstrated in these proceedings, as required by
Section 4909.191(C), Revised Code, and Rule 4901:1-11-11(B),
that their respective acquisition and delivery costs of fuel
for the audit period are fair, just, and reasonable.

| ORDER:

It is, therefore,

ORDERED, That Ohio Power Company and Columbus Southern Power Com-

- pany recalculate their respective EFC rates as discussed above and file their EFC tariffs

containing the recalculated EFC rates with the Commission by the close of business on ;
June 1, 1999. The recalculated EFC rates for each of the Companies shall become effec- -

tive beginning with the first billing cycle of June 1999 and remain in effect until other- -

wise ordered by this Commission. It is, further,

ORDERED, Ohio Power Company, Columbus Southern Power Company, and
cach of the auditors chosen for each of the companies' next EFC audit proceedings
comply with the terms of this Opinion and Order. It is, further,
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ORDERED, That a copy of this Opinion and Order be served upon each party of

record.

THE PUBLIC LITIES COMMISSION OF OHIO

Alan R. Schrlber, Cha1rman
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H
Re San Diego Gas and Electric Company
Decision 95-11-031
Application 93-06-055

California Public Utilities Commission
November 8, 1995

ORDER denying rehearing of Decision 94-09-040
(56 CPUC 2d 45), in which the commission had au-
thorized a gas and electric utility to abandon its
steam heating service but had rejected its request to
charge its electric customers for decomimissioning
costs, remaining capital costs, and common plant
costs associated with its steam business. Commis-
sion reiterates that policy issues, and not just ac-
counting principles, were significant factors in its
decision, so that it was appropriate to treat aban-
doned or retired facilities differently from sold fa-
cilities.

P.U.R. Headnote and Classification

1.
ACCOUNTING

s14 - Abandoned or retired property - Standard
practices - Property as being from separate com-
pany division - Steam heating service.
Ca.P.U.C. 1995
[CAL.] In theory, since the abandonment, or retire-
ment of facilities has the same result as the sale of
facilities (namely disposal of property), it would
appear logical to treat associated decommissioning
or common costs in the same manner; however,
-where a utility is disposing of property that was
used solely in operations by a separate division,
more than mere standard accounting practices come
into play; accordingly, where a gas and electric util-
ity was authorized to abandon its steam service op-
erations, it was not allowed to recoup steam-related
decommissioning costs, remaining capital costs,
and common plant costs from its electric customers,
since the facilities at issue had never been used in

Page 1

electric service operations.
Re San Diego Gas and Electric Company
P.U.R. Headnote and Classification

2.
APPORTIONMENT

24 - Expenses - Of electric and heating service -
Abandonment of steam service - Allocation of asso-
ciated costs - Shielding of electric customers.
Ca.P.U.C. 1995

[CAL.] The commission affirmed that, although a
gas and electric utility had been authorized to form-
ally abandon its steam heating business, it could not
charge its electric customers for any decommission-
ing costs, remaining capital costs, and common
plant costs associated with such abandonment,
since its electric and steam heating services had
been totally separate and independent.

Re San Diego Gas and Electric Company
P.U.R. Headnote and Classification

3.
EXPENSES

s51 - Expenses and losses of other departments -
Electric versus heating services - Abandonment of
steam service - Allocation of associated costs -
Shielding of electric customers.

Ca.P.U.C. 1995

[CAL.] Although again finding it reasonable for a
gas and electric utility to abandon its steam heating
business, the commission deemed it unreasonable
for the utility to allocate steam-related decommis-
sioning costs, remaining capital costs, and common
plant costs to electric ratepayers, since the electric
and steam services had been operated as totally sep-
arate and independent departments.

Re San Diego Gas and Electric Company

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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P.U.R. Headnote and Classification

4.
ORDERS

sl - Precedential value - Consistency - Ability to
depart from past decisions.

CaP.U.C. 1995

[CAL.] Although the commission strives to main-
tain consistency on similar issues from one pro-
ceeding to the next, there is no law prohibiting the
commission from departing or deviating from a pri-
or order if the facts and circumstances of another
case so dictate; the commission is concerned with
preserving consistency overall, but it need not ad-
here rigidly to a particular practice if policy consid-
erations necessitate a change.

Re San Diego Gas and Electric Company
BY THE COMMISSION:

*] ORDER DENYING REHEARING OF DE-
CISION 94-09-040

An application for rehearing of Decision
(D.)94-09-040 was filed by San Diego Gas and
Electric Company (SDG&E). In D. 94-09-04 we
authorized SDG&E to discontinue steam service
activities and denied the company's request to
charge its electrical corporation customers for de-
commissioning costs and remaining capital costs
related to the steam business. In addition we denied
SDG&E's request to reallocate certain common Op-
eration and Maintenance and common plant costs to
its gas and electric customers.

SDG&E alleges that rehearing should be granted
because the decision misapplies Commission pre-
cedent, ignores the Commission's own accounting
standards and basic accounting principles, and inap-
propriately addresses issues that are outside the
scope of SDG&E's Application 93-06-055.
(Application for Rehearing, p. 1.) No party filed a
response to the application for rehearing. We will
discuss each of SDG&E's arguments below.

Page 2

[1-4] SDG&E argues that the decision relies upon
D.93-06-038, (Re Pacific Gas and Electric Com-
pany (1993} 49 Cal.P.U.C. 2d 568), and that in do-
ing so misapplies Commission precedent. SDG&E
asserts that misapplication of Commission preced-
ent is legal error. (Application for Rehearing, pp.
3-4.) In D.93-06-038 the Commission approved the
request of Pacific Gas and Electric Company
(PG&E) to sell its San Francisco steam service to a
new utility provider. PG&E sold its steam system at
a net capital loss, but did not seek to have its elec-
tric customers make up the difference. SDG&E ar-
gues that it is legal error for the Commission to rely
upon D.93-06-038 because that case involved a sale
of PG&E's steam system, while SDG&E does not
propose to sell anything, but instead proposes to re-
tire old unused facilities. (Application for Rehear-
ing, p. 4.) SDG&E is incorrect in its assertion that
the instant decision relies upon D.93-06-038. In
D.94-09-040 we make reference to D.93-06-038 to
put SDG&E's application in historical context. The
decision contains an analysis of the facts of the
SDG&E application and states that SDG&E's re-
quest to have unrecovered steam equipment costs
and decommissioning costs absorbed by electric
customers is rejected for two reasons. First, it is un-
known whether in the long term SDG&E will ex-
perience net losses or gairis from the discontinuance
of steam service. Second, even if the cessation of
steam service would result in net costs to the com-
pany, we conclude that it is inappropriate to charge
those costs to electric customers. (D.94-09-040, pp.

4-7 (slip op.).)

Assuming arguendo that the reasoning of
D.94-09-040 did rely on D.93-06-038, SDG&E's
argument overlooks the fact that the Commission is
not bound by prior Commission decisions. This is-
sue is discussed at some length in Re Pucific Gas
and Electric Company, 30 CalP.U.C. 2d 189,
223-225 (modified by D.88-12-083, unpublished.)
Accordingly, it is not legal error for the Commis-
sion to deviate from the reasoning in a prior de-
cision. While we find no inconsistency between
D.93-06-038 'and the decision at issue, such incon-
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sistency would not 1in itself be evidence of legal er-
ror. The California Supreme Court addressed this
during the era of the Railroad Commission of the
State of California. The court observed as follows:
*2 “The departure by the Commission from its own
precedent or its failure to observe a rule ordinarily
respected by it is made the subject of criticism, but
our reply is that this is not a matter under the con-
trol of this court. We do not perceive that such a
matter either tends to show that the Commission
had not regularly pursued its authority, or that said
departure violated any right of the petitioner guar-
anteed by the state or federal constitution. Circum-
stances peculiar to a given situation may justify
such a departure. * Postal Telegraph-Cable Com-
pany v. Railroad Commission of the State of Cali-
fornia (1925) 197 Cal. 426,436.

We find no legal error has been shown.

We also find no merit to SDG&E's argument that
there is legal error because the decision ignores ba-
sic accounting principles and the Commission's
own standard practices. Applicant argues that it is
‘retiring’ its steam facilities, not selling them, and
that therefore termination of steam operations
should receive the same accounting treatment as re-
tirement of other plant. SDG&E asserts that the de-
cision ignores standard accounting principles for
the retirement of plant as well as the Commission's
Standard Practice U-4. (Application for Rehearing,
pp. 4-5.) SDG&E's argument overlooks the policy
reasons underlying the determination that SDG&E's
electric customers should not be charged for the re-
maining steam system capital and decommissioning
costs. The issue before the Commission is not
simply an accounting one. In the decision we con-
clude that it would be inappropriate as a policy
matter to charge SDG&E's electric customers with
the costs of terminating steam service, an operation
that for purposes of ratemaking has been treated as
a separate utility from gas and electric operations.
We note here, as we have previously observed, that
ratemaking drives accounting, and not vice versa.

Page 3

Re  Southern  California  Gas — Company
[D.90-11-031] (1990) 38 CalP.U.C.2d 166,191
With regard to the allegation that the decision does
not follow the Commission's Standard Practice U-4,
we do not agree that standard practice is applicable
to the facts before us. Furthermore, it is not legal
error for the Commission to deviate from its own
precedent or a rule ordinarily followed by it where
circumstances justify such a departure.Postal Tele-
graph-Cable Company v. Railroad Commission of
the State of California , supra.

SDG&E's argument that the decision's discussion of
Administrative and General (A&G) expenses is er-
roneous and ignores sound accounting principles
also must be rejected. (Application for Rehearing,
p. 6.) The decision found that SDG&E did not
provide evidence that supported its assertion that
common O&M expenses cannot be charged to spe-
cific activities, and are not reduced even if the en-
tire steam department is eliminated. (D.94-09-040,
pp. 9-10 (slip op.).) Upon review we find that
SDG&E did not meet its burden of proof on this is-
sue. SDG&E claims that the decision ignores sound
accounting practice, but does not allege what prac-
tice it believes is controlling. We conclude that the
resolution of this issue is dictated not by accounting
practices but by a failure of the evidence. SDG&E
has failed to provide a breakdown of the A&G costs
that it seeks to transfer to gas and electric rates. In
the absence of evidence we do not find it credible
to assume that there will be no reduction whatso-
ever in the A&G expenses previously assigned to
steam rates, as a result of terminating steam service.
We find no legal or factual error.

*3 Finally, SDG&E argues that the decision im-
properly considers the disposition of the Station B
property because the ultimate disposition of Station
B is not before the Commission at this time.
(Application for Rehearing, p. 7.) We find no legal
error in the decision's reference to Station B. The
decision notes that there is no evidence that in the
long term SDG&E will experience a loss from the
discontinuance of steam service. In this context the
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decision notes that SDG&E has no current plans for
the disposition of Station B, which occupies a city
block near the waterfront of downtown San Diego.
(D.94-09-040, p. 5 (slip op.).) The SDG&E applica-
tion itself makes reference to Station B and indic-
ates. that steam production facilities are located
there. (A.93-06-055, pp. 1-2.) Applicant's decision
not to include Station B treatment in its application
does not preclude us from considering the fact that
some portion of Station B value might be attribut-
able to the Steam Department. In carrying out its
mandate under Public Utilities Code Section 451 to
set just and reasonable rates, it is appropriate for
the -Commission to- consider all relevant facts.
SDG&E's argument is further flawed because the
decision does not reach any conclusion regarding
the disposition of Station B or the portion of its
value that should be attributed to the Steam Depart-
ment. The decision states:

¢...even if the cessation of steam service would res-
ult in net costs to the company, it is inappropriate to
charge "these costs to electric customers.
(D.94-09-040, p. 5 (slip op.).)

SDG&E's argument is without merit.

No further discussion is required of SDG&E's al-
legations of error. Accordingly, upon reviewing
each and every allegation of error raised by
SDG&E we conclude that sufficient grounds for re-
hearing of Decision 94-09-040 have not been
shown.

Therefore, IT IS ORDERED:

That the application for rehearing of Decision
94-09-040 filed by San Diego Gas and Electric
Company is denied.

This order is effective today.

Dated November 8, 1995 at San Francisco, Califor-
nia.

DANIEL Wm. FESSLER

Page 4

President

P. GREGORY CONLON
JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. NEEPER

Commissioners

END OF DOCUMENT
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PUR Slip Copy

Re Ohio Power Company
Case No0.93-01-EL-EFC

Ohio Public Utilities Commission
May 26, 1993

Before Commissioners: Craig A. Glazer Chairman
J. Michael Biddison Jolynn Barry Butler Richard
M. Fanelly David W. Johnson

*1 Case No. 93-01-EL-EFC

In the Matter of the Regulation of the Electric Fuel
Component Contained within the Rate Schedule of
Ohio Power Company and Related Matters.

OPINION AND ORDER

BY THE COMMISSION:

The Commission, having reviewed the testimony
and exhibits presented at the public hearings, relev-
ant portions of the Revised Code and Administrat-
ive Code, and being fully advised, issues its Opin-
ion and Order.

APPEARANCES:

Messrs. Richard Cohen, Ohio Power Company, 301
Cleveland Avenue, S.W., Canton, Ohio 44701, and
Marvin L. Resnik, American Electric Power Service
Corporation, One Riverside Plaza, Columbus, Ohio
43215, on behalf of Ohio Power Company.

Mr. Lee Fisher, Attorney General for the state of
Ohio, James B. Gainer, Section Chief, by Messrs.
Thomas W. McNamee and William L. Wright, As-
sistant Attorneys General, 180 East Broad Street,
Columbus, Ohio 43266-0573, on behalf of the staff
of the Public Utilities Commission of Ohio.

Mr. William A. Spratley, Consumers' Counsel, by
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Mr. Thomas C. Kawalec, Ms. Ann Hotz, and Mr.
Barry Cohen, Associate Consumers' Counsel, 77
South High Street, Columbus, Ohio 43266-0550, on
behalf of the residential customers of Ohio Power

Company.

Emens, Kegler, Brown, Hill & Ritter Co., by Mr.
Richard P. Rosenberry, Mr. Samuel C. Randazzo,
and Ms. Denise C. Clayton, 65 East State Street,
Suite 1800, Columbus, Ohio 43215-4294, on behalf
of Anheuser-Busch Companies, Inc., B.P. Oil Com-
pany, LTV Steel Company, Owens-Corning Fiber-
glas Corporation, Owens-Illinois, Inc., Republic
Engineered Steels, Inc., The Timken Company
(Industrial Energy Consumers).

OPINION.

1. Introduction

Ohio Power Company (Ohio Power) is an electric
light company under Section 4905.03 (A) (4). Re-
vised Code, and is, therefore, a public utility sub-
ject to the ongoing jurisdiction and supervision of
this Commission pursuant to Sections 4905.02,
4905.04, 4905.05, and 4905.06, Revised Code.
Ohio Power is also an electric utility within the
meaning of Rule 4901:1-11-01(L), Ohic Adminis-
trative Code (O.A.C.).Section- 4905.301, Revised
Code, requires the Commission to review each elec-
tric utility's electric fuel component (EFC) at a
hearing annually or at a lesser interval of time as
ordered by the Commission. By entry issued July
23, 1992, the Commission initiated this proceeding
to review Ohio Power's EFC and related matters.

In addition to the hearing requirements set forth in
Section: 4905.301, Revised Code, the Commission
is required by Section 4905.66 (B) (2), Revised
Code, to conduct or cause to be conducted, at least
annually, an audit of the fuel-related policies and
practices of each electric utility. Rule
4901:1-11-16, 0.A.C., provides that each electric
utility shall be subject to a management/perform-
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ance (m/p) audit and a financial audit of its fuel-
related policies and practices. Rule 4901:1-11-10
(B) (1), O.A.C., requires the Commission to con-
duct the m/p audit or cause this audit to be conduc-
ted by a qualified independent auditing firm selec-
ted by the Commission, and Rule 4901:1-11-10 (B)
(2), 0O.A.C., requires the Commission to conduct
the financial audit or cause this audit to be conduc-
ted by a qualified independent auditing firm selec-
ted by the electric utility. Rules 4901:1-11-10 (B)
(1) and 4901:1-11-10 (B) (2), O.A.C., require the
electric utility to bear the cost of the audits. By
Finding and Order dated July 23, 1992, the Com-
mission determined that both the financial and m/p
audits of Ohio Power would be conducted in con-
junction with the instant proceeding. Ernst &
Young conducted the company's financial audit and
Arthur D. Litile, Inc., conducted the m/p audit. On
February 12, 1993, the m/p and financial audit re-
ports were submitted in accordance with Rule
4901:1-11-10 (D), O.A.C., and the Commission
Entry of November 5, 1991. The scope of the re-
spective audits was defined by Rule 4901:1-11-10
(C), 0.A.C., and the Commission's combined Opin-
ion and Order in In the Matter of the Regulation of
the Electric Fuel Component Contained within the
Rate. Schedule of Ohio Power Company and Re-
lated Matters, Case Nos. 92-01-EL-EFC and
92-101-EL-EFC (November 25, 1992) (1992 EFC
proceedings).

*2 Section 4909.191 (A), Revised Code, requires
each electric utility to file proof at the time of its
EFC hearings that notice of the proceedings was
published in accordance with that statute. Addition-
ally, Rule 4901:1-11-11, O.A.C., requires that the
same hearing notice be published once between 15
and 30 days prior to the hearing date. Ohio Power
caused the required publications to be made (Ohio
Power Exs. 1, 2).

Section 4909.191 (C), Revised Code, requires the
Commission at each EFC hearing to consider, to the
extent applicable, the efficiency of the electric util-
ity's fuel procurement policies and practices, the
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results lof the financial and the m/p audits, and the

company's compliance with previous performance

recommendations. Rule 49001:1-11-11 (B) (5},
0.A.C., additionally requires the Commission to
determine the EFC rate to be charged by the com-
pany during the next current period. Section
4909.191  (C), Revised Code, and Rule
4901:1-11-11 (B), O.A.C., require each electric
utility to demonstrate at its EFC hearings that its
acquisition and delivery costs were fair, just, and
reasonable. Ohio Power filed data pertinent to its
fuel procurement policies and practices in accord-
ance with Section 4909.191 (B), Revised Code, and
Rule 4901:1-11-11 (D) (1), O.A.C. The direct testi-
mony of the company's witnesses was filed in ac-
cordance with the Commission's November 5, 1992
entry.

The Office of Consumers' Counsel (OCC) and the
Industrial Energy Consumers (IEC) were granted
intervention in these proceedings. A hearing in this
matter commenced on March 16, 1993 and contin-
ued on March 17, 19, 25, 31, and April 5, 1993. At
the hearing, Mr. Paul W. Daley and Charles A.
Oberlin testified on behalf of the company. Mr.
Tom Meike testified as a representative of the fin-
ancial auditor and Mr. Glenn G. Whatley testified
as a representative of the m/p auditor. IEC
sponsored the testimony of Messrs. Lane Kollen
and William J. Barta and called Messrs. Charles A.
Ebetino and Gregory S. Campbell of Ohio Power as
if on cross-examination. The parties filed their
briefs on April 15, 1993 and reply briefs on April
26, 1993.°

1. The EFC Financial Audit

On February 14, 1992, Emst & Young filed with
the Commission its EFC Financial Performance
Audit (Comm. Ord. Ex. 1). The financial auditor re-
viewed Ohio Power's calculation of the EFC rate in
the review period (December 1, 1991 to November
30, 1992). The scope of the review included, inter
alia, the processing of fuel receipt and consumption
transactions, processing of energy purchase and
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sale transactions, calculation of the EFC rate, pro-
cedures for processing fuel data, review of quality
and quantity specifications, and the reporting of
fuel acquisition and delivery. Based upon its re-
- view, the auditor concluded the following:

1) the method of computing the EFC was consistent
in the review period and consistent with Chapter
4901:1-11, O.A.C.; 2) the heat rate, freight receipts,
invoices, and purchasing procedures were properly
and consistently applied when computing the EFC
in the sample month; 3) no exceptions were identi-
fied in the accounting procedures in the test period;
and 4) the EFC rate reported to- the Commission
was properly applied to customer bills during the
fuel clause review period.

*3 In addition, the auditor reviewed the impact of
two Commission approved EFC stipulations during
the audit period. In In the Matter of the Electric
Fuel Component Contained Within the Rate Sched-
ule of Ohio Power Company and Related Matters,
Case No. 90-01-EL-EFC, the Commission ap-
proved a stipulation in which the parties agreed that
the cost of Ohio Power's affiliate coal purchases on
a weighted-average basis shall be repriced, for EFC
purposes, at $1.75 per million British thermal units
(MBtu), free on board (FOB) plant. Moreover, the
stipulation stated that:

In order to recognize any remaining influence
which arises from the $1.75/MBtu limitation upon
affiliate coal delivered during the three audit years,
the company's calculation of the cost of fuel con-
sumed during the six-month period immediately
following the conclusion of the 1991 audit year will
be based upon a blend of fuel inventories as of
November 30, 1991 which reflect affiliate coal de-
liveries made during the relevant audit years priced
at $1.75/MBtu, and affiliate coal deliveries made
after that period at actual cost.

Id at 17.

Ernst & Young found that Ohio Power's calculation
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of a credit related to the pricing and consumption of
coal at $1.75/MBtu to be reasonable, except with
regard to the removal of the influence of Ohio
Power-generated, off-system sales. Ernst & Young
recommended a more apprcipﬁi?te methodology to
reprice the off-system sales and found that the
reconciliation adjustment (RA) should be increased
by $2,565 (Comm. Ord. Ex. 1 at 11-7).

In the 1992 EFC proceedings, the Commission ap-
proved a stipulation in which the signatory parties
agreed that, for all coal burned at the Gavin,
Muskingum, Mitchell, and Cardinal (Units 1 and 2)
plants from December 1, 1991 to November 30,
1994, Ohio Power shall use the predetermined price
of 164 ¢ /MBtu. Ohio Power included an addition
to the RA, which reflects the predetermined price of
coal burned at the four plants from December 1,
1991 to November 30, 1992. Ernst & Young re-
viewed this addition to the RA and found Ohio
Power's methodology and calculation to be reason-
able, except with regard to the removal of the influ-
ence of off-system sales. Ermst & Youn%: I{Iezcom—
mended a more appropriate methodology and
found that the RA should be reduced by $31,421
(Comm. Ord. Ex. 1 at II-8, II-9).

As a result of both suggestions for repricing off-
system sales, Ernst & Young recommends that the
RA of the EFC rate be increased by $2,565 and re-
duced by $31,421, for a net reduction of $28,856.
Ohio Power indicated that it will use the financial
auditor's methodologies for repricing off-system
sales and that it accepts the adjustment to the RA
(Tr. 11, 150).

1. The EFC Management and Performanbe Audit

Arthur D. Little, Inc. (Little) conducted the m/p
audit of the fuel procurement policies and practices
of Ohio Power (Comm. Ord. Ex. 2). This re-
view covered the audit period of December 1, 1991
to November 30, 1992. In addition to the general
objectives set forth in the Commission's Request
for Proposal, the m/p auditor reviewed:
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*4 1) the management and operation of Ohio
Power's affiliate coal mines; 2) the effort of Ohio
Power to purchase the maximum amount of Ohio
produced coal; 3) Ohio Power's efforts to imple-
ment recommendations from last year's m/p audit
which were ordered by the Commission; 4) the cost
allocation of the research and development unit at
the Tidd plant; 5) the sale of the Martinka Mine;
and 6) fuel procurement issues related to Ohio
Power's Clean Air Act compliance plan.

A. Affiliate Operations and Coal Procurement

As part of its audit, Little reviewed Ohio Power's
operations at its affiliate mines. During the audit
period, Ohio Power owned three coal mining opera-
tions. They are: the Southern Ohio Coal Company
(SOCCO), the Central Ohio Coal Company
(COCCO), and the Windsor Coal Company
(Windsor). SOCCO operates the Meigs Mine,
which sends its coal to Ohio Power’s Gavin plant,
and operated, prior to its sale, the Martinka Mine,
which sent its coal to Ohio Power's Mitchell plant.
COCCO operates the Muskingum Mine and sends
its coal to the Muskingum River plant. Windsor op-
erates the Windsor Mine and sends its coal to the
Cardinal plani. As of July 1, 1992, the Martinka
Mine was sold to Peabody Development Company
(Peabody) and its new affiliate, Martinka Coal
Company (MCC). By separate contract, Ohio
Power has arranged for a 20-1/2 year contract for
coal from Peabody (Comm. Ord. Ex. 2, at 26).

Ohio Power is required to demonstrate that its ac-
quisition and delivery costs for fuel to generate
electricity are fair, just, and reasonable. In defining
“acquisition cost”, Section 4905.01 (F), Revised
Code, states in part that affiliate coal included in
the EFC rate shall not exceed a price that is reason-
able when compared to the average cost per MBtu
of similar quality coal purchased from all independ-
ent like mining operations under similar term con-
tracts during the period. In addition, pursuant to
Section 4905.67 (B), Revised Code, the Commis-
sion is required annually to determine whether the
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acquisition cost of fuel supplied to the electric util-
ity by an affiliate company represents a sales price
that produces a return on the affiliate company's ac-
tual investment base that is fair and reasonable.

During the current audit period, the cost differential
between affiliate and contract coal prices decreased
from 24.07 ¢ /MBtu in the last audit year to 21.25 ¢
/MBtu in the current audit period (Comm. Ord. Ex.
1 at Bx. I11-6; Co. Ex. 3 at Ex. 6). Looking at the
same time periods, the average delivered price of
affiliate coal dropped from 175.22 ¢ /MBtu to
164.66 ¢ /MBtu (Comm. Ord. Ex. 1 at Ex. IlI-4, III-
5; Co. Ex. 3 at Ex. 5). The drop in the differential
between affiliate and non-affiliate coal prices is due
to increased production and shipments, reductions
in staff at COCCO and the Meigs Mine, renegoti-
ation of the Marietta contract, expiration of the
Glenn Brooke contract, reconfiguration of the
Meigs Mine operations, and the sale of the Mar-
tinka Mine (Comm. Ord. Ex. 1 at ITI-10).

+5 Little found that fuel procurement, affiliate mine
management, fuel utilization, and power dispatch-
ing were conducted with reasonable care (Comm.
Ord. Ex. 2, at 2). Little reviewed Ohio Power's con-
tract profile and noted the Donaldson contract was
purchased by Arch Coal Sales Company, a replace-
ment agreement was developed, and the Sands Hill
contract was signed. However, Little stated that
these matters should be reviewed in next year's
audit because these events occurred outside the
audit period (Id. at 29, 35). Also, Little re-
viewed AEPSC's coal pile inventory procedure,
noting several “fairly significant recurring devi-

_ ations between physical and book inventory”(/d. at

50). Those deviations should also be reviewed in
more detail during the next audit (/d.).

However, Little made several recommendations
with regard to Ohio Power's affiliate operations and
coal procurement. Little noticed that, since it last
audited Ohio Power in 1987, Ohio Power had re-
duced costs at its Meigs Mine by increasing long-
wall productivity and restructuring the mine. Al-
though, Little praised the improvements at the
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Meigs Mine, it stated that the operation and pro-
ductivity of continuous mining sections can be im-
proved and that the mining plan for the “C” block
of Meigs Mine Number 31 was not well planned d
. at 6, 39-40). Similarly, Little noticed that Ohio
Power had improved productivity at its Muskingum
Mine. However, Little suggested: (1) reviewing the
risk management and labor training programs and
(2) re-examining the economics of moving the raw
coal loading point (/d. at 6, 38). Furthermore, Little
recommended that Ohio Power's quality assurance/
quality control program include blend samples to
ensure unbiased results and that Ohio Power review
ways to implement a “blind” ticket system for coal
samples which would match the identity of vendors
during coal analysis (/d. at 8, 49-50). Finally, Little
reviewed Ohio Power's plan to reduce coal invent-
ories, in accordance with the latest stipulation.
Little found that the plan has merit (Comm. Ord.
Ex. 2, at 42).

Ohio Power has stated that it agrees with Little's re-
commendation that operation and productivity of
continuous mining sections can be improved at the
Meigs Mine and will devise a plan (Tr. IL, 123,
133-4). Furthermore, Ohio Power has reviewed and
revised its mining plan for the “C” block of Meigs
Mine Number 31 (/d.). Finally, Ohio Power states
that it is not opposed to the auditor's recommenda-
tion for a “blind ticket system” (Ohio Power Reply
Brief at 3 n.1).

Staff believes that all the recommendations of the
m/p auditor are reasonable and should be adopted
by the Commission (Staff Brief at 17-8). Staff also
states that it believes Ohio Power's fuel procure-
ment efforts are reasonable, including the coal in-
ventory reduction plan (/d. at 6). IEC stated that the
differential between affiliate and non-affiliate coal
prices remains substantial and, clearly, affiliate coal
“represents no bargain” for the ratepayers (IEC
Reply Brief at 29). Also, IEC stated that, although
the coal inventory reduction plan may reduce in-
ventories, the plan will limit purchases of spot coal
for the most part and, thereby, reduce Ohio Power's
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ability to achieve lower actual fuel costs, accelerate
Meigs Mine cost recovery, and reduce Meigs Mine
coal costs (/d. at 23).

*6 The Commission has in the past consistently
looked at coal costs between the Ohio Power's affil-
iate and non-affiliate supplies when determining the
reasonableness of affiliate coal. Such a comparison
recognizes the unique position occupied by Ohio
Power, relative to other Ohio regulated electric util-
ities, as a large purchaser of coal from affiliate
mines. We find this approach reasonable and in ac-
cordance with the Rule 4901:1-11-10, Appendix D
and E, O.A.C. The price differential between non-
affiliate and affiliate coal supplies continues to de-
cline as can be seen by the 1.1 percent decrease in
the differential for the current audit period from the
differential in the prior audit period (Co. Ex. 3, at
21).

Sections 4905.69 and 4905.301, Revised Code, are
intended to foster efficient fuel procurement and
utilization practices through the EFC mechanism.
Pursuant to these statutes, the Commission has been
granted considerable authority to encourage effi-
cient fuel procurement practices and fuel cost min-
imization. See Consumers' Counsel v. Pub. Uil
Comm. (1979), 56 Ohio St. 2d 78 and Consumers'
Counsel v. Pub. Util. Comm. (1992), 63 Ohio 5t. 3d
531.The Commission finds that Ohio Power's affili-
ate coal costs, including acquisition and delivery
costs, are fair, just, and reasonable. Productiv-
ity at each of Ohio Power's affiliate mines reached
record highs in 1992 (Ohio Power Ex. 3, at 6).

Moreover, the weighted average delivered cost of
coal from Ohio Power affiliates during the audit
period (164.7 ¢ /MBtu) was just slightly above the
price stipulated in the 1992 EFC proceedings (164
¢ /MBtu) and the overall weighted average de-
livered cost of fuel during the audit period was
154.73 ¢ / MBtu, well below the stipulated price
(Comm. Ord. Ex. 2, at 5). The Commission also
finds that Ohio Power's plan to reduce coal invent-
ories is reasonable.
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However, the Commission finds that Little's recom-
mendations are reasonable and should be adopted.
Therefore, Ohio Power should devise a plan for im-
proving operation and productivity of continuous
mining sections at the Meigs Mine, review its risk
management and labor training programs at the
Muskingum Mine, re-examine the economics of
moving the Muskingum Mine raw coal loading
point, include blend samples in the quality assur-
ance/quality control program, and implement a
“blind ticket” system during coal analysis.

During next year's audit, the m/p auditor should re-
view Ohio Power's revised plan for mining the “C”
block of the Meigs Mine Number 31. Additionally,
the m/p auditor should review the buyout of the
Donaldson contract, the replacement agreement, the
Sands Hill contract, and the “fairly significant re-
curring deviations between physical and book in-
ventory” in the pile inventory procedure, noted by
Little. The m/p auditor should also inquire why
FSD determined to exceed its contract commitment
policy when it entered into the sands Hill contract.

B. Tidd Project

The Tidd project involves a technology that is de-
signed to- enable the burning of high sulfur Ohio
coal in a way that is economically and environ-
mentally superior to conventional coal-fired boilers
that use separate scrubbers. The project is being
conducted at the company’s Tidd generating plant.
Costs for the project are included within the Ohio
Coal Research and Development (OCRD) compon-
ent, which is part of the company's EFC rate. In
Ohio Power's EFC proceeding in Case No.
88-01-EL-EFC, the Commission determined that it
was appropriate for OCRD costs to be allocated
over total company sales, rather than just sales to
EFC customers. However, modifications of the
Commission's EFC rules would be required before
this could be implemented. To date, the Commis-
sion has not amended its rules. In the Ohio Power's
EFC review in Case No. 91-101-EL-EFC, OCC and
IEC urged the Commission to follow through on its
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decision in the earlier EFC proceeding. However,
the company and the Commission staff recommen-
ded that the Commission reverse its earlier de-
cision. In Case No. 91-101-EL-EFC, the Commis-
sion decided that more information was needed
which was not in the record when the Commission
originally made its decision. The Commission dir-
ected the financial auditor for the 1992 EFC pro-
ceedings to determine: (1) the percentage of Tidd-
generated kWh used by EFC and non-EFC custom-
ers and (2) the costs of the Tidd project allocable to
EFC and non-EFC customer, based on total com-
pany sales and how much of these costs would flow
through the AEP system operating agreement and
off-system sales (also referred to as AEP system
sales). '

*7 The financial auditor for the 1992 EFC proceed-
ings' audit, Deloitte & Touche (D&T), reviewed
those matters and found that, because the Tidd plant
is operated as needed for testing purposes and can-
not be relied upon to meet load requirements, the
plant is not operated like 2 commercial plant and is
not dispatched as part of the AEP system. D&T
found that it was not appropriate, or possible, to al-
locate Tidd's generation between EFC and non-EFC
customers under methods used for commercially
available plants. However, the auditor did a math-
ematical calculation based upon the overall ration
of energy used by EFC and non-EFC customers of
the company during the audit period December 1,
1990 to November 30, 1991. The results of the cal-
culation, showed that 54 percent, or $5,052,216, of
the costs would be attributable to EFC customers
and 46 percent, or $4,303,739, would be atiribut-
able to non-EFC customers during the audit period
(Comm. Ord. Ex. 2, at 27 in the 1992 EFC proceed-
ings). D&T calculated total costs of the Tidd
project through November 30, 1991 to be
$162,549,000, with $46,779,000 remaining to be
incurred (Jd. at 26). D&T also reviewed the AEP
system operating agreement and determined that the
Tidd plant does not qualify for inclusion under the
agreement and, therefore, the energy and costs of
the plant could not be allocated among the pool
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members or allocated for off-system sales. Because
of the Tidd plant's experimental nature, it was not
available to be dispatched based on its variable cost
and could not be relied on by the AEP pool man-
ager to supply power and energy for the AEP sys-
tem for any significant length of time (Id. at 23).
D&T also found that the Tidd plant was never truly
an incremental cost for an off-system sale since the
plant was never dispatched to meet the load re-
quirements of an off-system sale (/d. at 24).

In the 1992 EFC proceedings, the Commission de-
termined that, although D&T undertook a review of
the AEP system operating agreement and made a
cost allocation, more information was needed to
further review this matter. Specifically, the Com-
mission requested more information regarding the
following:

1) the potential recoverability of Tidd costs under
the existing terms of Ohio Power's wholesale power
contracts; 2) the feasibility of Ohio Power amend-
ing its contracts to allow for recovery of these
costs; 3) potential amendments to the AEP operat-
ing agreement to allow recovery of these costs; 4)
the Federal Energy Regulatory Commission's
(FERC) precedent with regard to recovery of De-
partment of Energy approved clean coal projects;
and 5) the treatment of the revenues received from
the sale of electricity generated from Tidd.

In the current proceeding, Little reviewed the mat-
ters requested by the Commission. Little felt that, to
answer most of the questions above, it was neces-
sary to determine if Tidd is dispatched (Comm.
Ord. Ex. 2, at 19). Little concluded that Tidd is not
dispatched by the AEP pool manager (Id.). Instead,
the plant manager of Tidd operates the unit in ac-
cordance with the experimental plan provided by
AEP mechanical engineering (/d.). The auditor con-
cluded that because the dispatcher is not assigning
generation to Tidd, its output is not dispatched
(Comm. Ord. Ex. 2, at 19). The auditor's recom-
mended that the Commission continue its current
method of allocating costs of Tidd to EFC custom-
ers (Id. at 26).
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*8 Little reviewed Ohio Power's interchange and
wholesale power agreements (Id. at 20). It determ-
ined that because the Tidd plant is not dispatched,
none of Tidd's cost can be charged to non-
jurisdictional customers unless the interchange
agreements were modified (/d.). Little believes that
it is unlikely that AEP could craft an interchange
agreement that would pass on Tidd's costs and that
would be accepted by FERC without a significant
departure from existing FERC precedents. Further,
the auditor concluded that Tidd's capacity costs are
not recoverable under the terms of existing whole-
sale pOwer contract. However, Ohio Power could
file a wholesale rate case at FERC to seek recovery
of Tidd's capacity costs. With regard to Tidd energy
costs, the auditor concluded that, depending upon
an interpretation of FERC's rules, these costs may
be recoverable under the terms of existing whole-
sale power contracts (/d. at 20). However, the aud-
itor noted that it is unclear whether FERC would
accept an amendment to Ohio Power's wholesale
power agreements which attempts to charge cus-
tomers with Tidd's operating costs. Little also noted
that, regardless of FERC's view of Tidd costs, inter-
change customers and wholesale power purchasers
currently face market conditions favorable to them
and would be unlikely to pay added charges for
Tidd to purchase power from AEP.

Based on the existing language of the AEP Operat-
ing Agreement and behavior patterns shown in pri-
or attempts to amend that agreement, the auditor
found that the AEP Operating Agreement would
have to be amended to accommodate the inclusion
of Tidd costs (/d. at 24). The auditor believes this
process of amending the agreement could poten-
tially expose Ohio Power jurisdictional customers
to risks that are larger than the potential benefits (/d
). The auditor points out that opening the AEP op-
erational agreement to modification may provide
other state commissions with the occasion to re-
quest other modifications that may not be favorable
to Ohio Power, such as the manner in which capa-
city differences are handled (/d. at 24). The auditor
also stated that there does not appear to be any
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FERC precedent on recovery of Department of En-
ergy approved clean coal projects (/d. at 24, 25).

In its review of the treatment of revenues from
Tidd, Little found that Ohio Power books OCRD
revenue and revenue derived from the sale of Tidd's
energy based upon amounts that approximate its
collections from customers for those activities (/d.
at 25). OCRD revenue is booked at approximately
one mill per kWh, an amount identical to the estim-
ated expenses and revenue from energy generated
at Tidd is booked at the EFC rate (Id.). The auditor
found the company's approach for both OCRD and
energy revenues to be reasonable (Id.).

Little recommends that the Commission continue
the current approach of allocating the costs of Tidd
to EFC customers (/d. at 26). According to the aud-
itor, to seek a broader sharing would only expose
Ohio Power to litigation and potentially draw the
Commission into negotiations to protect the in-
terests of Ohio ratepayers (/d.).

*9 JEC and OCC do not agree with the auditor's re-
commendation. They believe that Tidd's cost should
be recovered from Ohio Power's non-jurisdictional
customers and other AEP operating companies, as
well as from the company's Ohio jurisdictional EFC
customers. IEC argues that, while Tidd may not be
_dispatched as regularly as a commercially available
plant, it still produces generation that can be alloc-
ated between EFC and non-EFC customers. IEC ar-
gues that there are opportunities available for
spreading Tidd's costs among those that use its gen-
eration and benefit from the knowledge gained
from the project. IEC contends that the auditor re-
cognized that the wholesale power agreements ap-
pear to allow for the inclusion of Tidd's energy
costs and FERC might accept inclusion of Tidd's
cost and AEP's wholesale charges for demand (IEC
Brief at 57). Further, IEC points out that AEP's in-
terconnection agreement could be amended to re-
cover Tidd's costs. IEC also does not believe that
Ohio Power will lose sales in the wholesale market
if Ohio Power is the low-cost producer of energy
that it claims it is. IEC also points out that the re-
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search and development of the Tidd plant, although
it has taken place in Ohio Power's service territory,
will benefit other AEP system operating companies
(Id. at 57 n. 32). IEC requests that the Commission
direct Ohio Power to calculate the OCRD cost over
the total AEP system sales or over total company
sales using the percentage established by the audit-
or (Id. at 58). IEC recommends that the Commis-
sion cap Ohio Power's Tidd cost recovery from
EFC customers at 54 percent of total OCRD costs,
exclusive of amounts associated with loans and
grants (/d. and IEC Reply Brief at 28).

OCC argues that, whether or not Ohio Power has
difficulty passing through fairly allocated costs of
the Tidd plant to non-EFC customers, the Commis-
sion should not permit the company to pass these
costs solely to Ohio Power EFC customers (OCC
Brief at 50. Further, OCC states that whether or not
costs are recoverable in competitive markets should
not dictate discriminatory recovery from, or subsid-
ization by, EFC customers (/d.). OCC agrees with
IEC that the record does support the position that
the wholesale market place is so competitive that
the addition of Tidd costs would significantly affect
Ohio Power's or AEP's wholesale prices (OCC
Reply Brief at 4). Based on Ohio Power revenues
from total sales from resales transactions during
1991 contained on FERC Form No. 1, OCC con-
tends that Tidd cost which should be allocated to
non-EFC customers would comprise only approx-
imately .95 percent, or 1.4 percent if capacity costs
are excluded (Id. at 3-4). OCC believe this small
amount would not substantially influence Ohio
Power's competitive position (/d.). Further, OCC
believes that FERC has a solid policy of passing
through the cost of research and development
projects to the broadest base of ratepayers possible
and, therefore, amendments of wholesale agree-
ments to pass through Tidd costs would not likely
invoke contested litigation at FERC (/d. at 5-7).

*10 OCC also argues that the auditor did not per-
form a sufficient independent investigation as to
whether or not the AEP interconnection agreement
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would permit the pass-through of Tidd costs and
whether the Tidd plant is under the direction of the
AEP pool manager to be dispatched (OCC Brief at
10). OCC believes that the auditor's conclusion,
that an attempted amendment of the AEP intercon-
nection agreement would lead to litigation at FERC
that would ultimately have a negative impact on
Ohio's ratepayers, is not supported by the record (/d
.at11).

Ohio Power and the staff support the auditor’s re-
commendation. The company states that it is prop-
erly allocating Tidd costs in accordance with the
Commission's rules (Ohio Power Brief at 25). It is
Ohio Power's position that the Tidd plant does not
qualify for inclusion under the AEP interconnection
agreement, and its energy and costs cannot be alloc-
ated among the pool members or allocated for AEP
system sales. Ohio Power argues that system sales
costs are derived from the incremental out-
of-pocket costs of the generation which is specific-
ally dispatched for the sale (Ohio Power Reply
Brief at 16 n.18). Ohio Power states that, because
of the nature of the Tidd's operation, it is never dis-
patched to meet the load requirements of a system
sale (Id. at 17). Therefore, Ohio Power believes
that, since the Tidd plant is never truly an incre-
mental cost for a system sale, it should not be alloc-
ated as a system sales cost (Id.).

The staff believes that the Tidd's operation on a ex-
perimental basis does not make the plant dispatch-
able (Staff Brief at 14). Tidd generation is placed
onto the system grid to demonstrate the experiment-
al technology and not to sell power to a particular
customer (/d.). The staff believes that existing gen-
eration capacity levels, economic conditions, and
mild weather are factors that, when coupled with
recently-enacted National Energy Policy Act's open
access provisions, serve to make interchange and
wholesale markets highly competitive and would
render Ohio Power's recovery of Tidd costs from
wholesale customers an uncertain venture at best (
Id. at 14-5). The staff also argues that because Tidd
is not normally expected to meet load, an amend-
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ment to the AEP interconnection agreement would
be required to designate Tidd generation as
“primary member capacity” (/d. at 15). Such an
amendment would require several layers of approv-
al, including that of AEP operating companies,
FERC, and the state commissions of the affected
states (/d.). Further, the change in the allocation of
Tidd costs proposed by OCC and IEC would create
a regulatory environment that blunts, rather than
fosters the development of increased, environment-
ally sound uses for Ohio coal (/d. at 15-6). Such an
allocation would also be ill-advised because it may
retard further development of research and develop-
ment programs that are vital to Ohio's economy (/d

).

Much of the auditor's recommendation hinges upon
its belief that the AEP operating agreement would
need to be modified and accepted by FERC, both of
which would be difficult. The Commission finds
that the auditor failed to recognize that the inter-
connection agreements will, in any event, be rene-
gotiated as a result of the Clean Air Act. Accord-
ingly, the Commission will review the allocation of
the costs of the Tidd Project as part of the renegoti-
ation of the AEP operating agreement.

C. Sale of the Martinka Mine and the Peabody Con-
tract

*11 From late 1991 to early 1992, Ohio Power and
SOCCO (through AEPSC's FSD) invited several
vendors to submit combined bids for the purchase
of the Martinka Mine and a coal supply contract.
FSD did inform the bidders of the maximum price
which it would consider for an accompanying coal
supply agreement (Tr. III, 38-9). Ultimately, four
companies submitted bids, three of which FSD con-
sidered competitive enough to seriously consider
(IEC Ex. 5). Those three bids were made by Pe-
abody, Arch Mining Company, and Robert E. Mur-
ray Coal Company (Murray) (Id.). FSD conducted
several studies, which analyzed the purchase bids
and the contract bids, and conducted detailed nego-
tiations with the three bidders (/d.;Tr. 1, 26-7,
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108-9). In late spring 1992, Ohio Power and
SOCCO decided to accept the Peabody bid.

On July 1, 1992, SOCCO sold the Martinka Ming to
Peabody and MCC (Comm. Ord. Ex. 2, at 26).

In Ohio Power's final accounting, as filed with the
Securities and Exchange Commission, the sale of
the mine yielded an after-tax loss of approximately
$111,000 (Comm. Ord. Ex. 2, at 27). At the same
time SOCCO sold the Martinka Mine, Ohio Power
entered into a new long-term coal supply agreement
with Peabody (Jd.). This contract provides for the
delivery of coal, which complies with both the
Phase I and Phase II requirements of the 1990
amendments to the Clean Air Act, to the Mitchell
Generating Station (/d.). The coal deliveries com-
‘menced in July 1992 and will continue until
December 2012, with an option to extend the con-
tract up to an additional 60 months (/d.). The con-
tract is a base price plus escalation contract, with
the prices ranging from 147.8 ¢ /MBtu to 150.3 ¢/
MBtu (Ohio Power Ex. 3R, at 9). The annual ton-

nage requirement for most of the term of the con- -

tract is 2,500,000 tons (Comm. Ord. Ex. 1 at IlI-5;
Tr. V, 67-8). The delivery schedule varies to take
into account the inventory levels at the Mitchell
plant and to permit the inventory to burn down (Tr.
111, 57). Also, the contract permits Ohio Power to
increase or decrease the base quantity of coal by 13
percent after 1994 (Tr. IlI, 64-5; Tr. V, 68). The
contract has an estimated present value of $200 to
$300 million, depending upon the value of sulphur
dioxide emission allowances and the discount rate
(Comm. Ord. Ex. 2, at 27).

Peabody agreed to deliver coal from the Martinka
Mine (now known as the Tygart Mine) to the
Mitchell plant through August 1994 (Comm. Ord.
Ex. 2, at 26; Tr. 111, 62-3). Thereafter, Peabody will
deliver coal, which will comply with Ohio Power's
Clean Air Act compliance plan, from other Peabody
holdings or from other properties to the Mitchell
plant (/d.;Tr. 11, 128-9). Also, Peabody assumed re-
clamation liabilities, water treatment liabilities, ul-
timate mine closure costs, and all post-sale operat-
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ing costs (Comm. Ord. Ex. 2, at 26). The contract
also contained minimum quantity requirements and
a liquidated damages clause. Ohio Power avoided
significant shut-down costs (estimated at $147 mil-
lion) by coupling the sale of the Martinka Mine
with a coal supply contract (Tr. IIl, 46; IEC Ex. 9).

*12 The Commission directed the m/p auditor to re-
view the appropriateness of the divestiture of the
Martinka Mine and the Peabody coal contract.
Little reviewed the sale agreement, new supply
contract, and FSD's economic evaluation of the
“integrated transaction”. Little also conducted inter-
views of AEPSC FSD personnel (Tr. II, 27-31,
33-4). Little concluded that the sale of the Martinka
Mine was essentially a break-even transaction and
that the sale and new contract were “prudent be-
cause [Ohio Power] has reduced the expected future
cost of coal delivered to the Mitchell Plant”
(Comm. Ord. Ex. 2, at 4; Tr. I, 112). Furthermore,
Little noted that the cost savings of the new con-
tract will accrue to the benefit of the Ohio Power
ratepayers and stockholders because it will bring
Ohio Power's weighted average cost of fuel down,
allow Ohio Power to amortize the investment in the
Meigs Mine, and, when the fixed cost of coal ex-
pires, the saving will flow to the ratepayer through
lower expected cost (/d. at 4, 27; Tr. 11, 46-7). Also,
Little stated that it felt that FSD's action in provid-
ing a maximum price to the bidders was not out of
the ordinary and was helpful to the bidders so that
they understood that FSD wanted a market-based
price for the coal (Tr. II, 84, 86). Morcover, Little
concluded that the Peabody offer was the lowest
cost offer (Tr. II, 57). Little stated that Ohio Power
had a reasonable assessment of what the market
price of coal to the Mitchell plant would be (Tr. II,
61-2). On cross-examination by OCC, Little stated
that it had no reservations regarding the sale of the
Martinka Mine (Tr. I, 118).

IEC does not dispute that the Peabody bid was the
best of the three bids (Tr. V, 38). Rather, IEC ques-
tions the thoroughness of the auditor's review of the
integrated transaction, as well as the transaction's
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reasonableness. IEC claims that the m/p auditor
performed little  substantive analysis  and
“regurgitated” the analysis used by FSD to find the
transaction prudent (IEC Brief at 2). IEC argues
that the FSD analysis only compared the Peabody
proposal to continued purchases of coal from the
Martinka Mine (rather than evaluating for the least-
cost fuel purchasing option) and, in such a scenario,
any reduction in coal costs to the Mitchell plant
would appear prudent (Id. at 2-3; IEC Reply Brief
at 7). Furthermore, IEC points to several reasons
why the integrated transaction is unreasonable.
Those reasons can bé summarized as follows:

1) the cost of coal under the Peabody contract is ex-
cessive; 2) the coal confract perpetuates a fuel-
sourcing strategy that has limited Ohio Power's
ability to access spot coal purchases for years; 3)
the divestiture was not properly accounted; 4) the
contract has a substantial take-or-pay requirement
for Ohio Power, in the form of liquidated damages;
and 5) the integrated transaction is a risk and cost-
shifting strategy used by Ohio Power to avoid regu-
latory review of the prudence and reasonableness of
shutdown costs for the Martinka Mine.

*13 IEC points to several factors to substantiate its
claim that the cost of coal under the contract is ex-
cessive. First, FSD's announcement of the maxim-
um price it would accept tended to set 2 price floor
and price ceiling for the bids (IEC Brief at 12; IEC
Ex. 6; Tr. V, 55). Second, the coal contract includes
an amount above the market price for coal in order
to induce Peabody to purchase the Martinka Mine
and allow the Martinka costs to be shifted into the
Peabody contract (IEC Brief at 16, 19, 30; IEC Ex.
2A, at 8). IEC supports this claim with evidence
that no one was interested in purchasing the Mar-
tinka Mine on a stand-alone basis (Tr. I, 112; Tr. I,
36-8; Tr. 111, 53). Third, the contract requires deliv-
ery of river coal which Peabody will purchase from
third parties and resell to Ohio Power at an agreed
price. Although the contract does not indicate the
amount Peabody will pay for the coal, Peabody's
last bid illustrated that the cost was much lower
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than that which Peabody will charge Ohio Power,
resulting in a revenue stream of $36 million over
approximately seven years (IEC Brief at 18).
Fourth, market prices for delivery of similar coal to
the Mitchell plant are much lower. A 1991 bid by
Axch for low-sulphur coal to the Gavin plant, which
was similar in the quality of coal for the Mitchell
plant, was almost 10 ¢ /MBtu less that Arch's bid in
the integrated transaction, even after considering
transportation and penalty adjustments (IEC Brief
at 27).

In substantiating the claim that the Peabody con-
tract perpétilat,es a fuel source strategy which limits
spot market purchases, IEC points to the “relatively
high” minimum tonnage requirements compared to
the projected burn requirements for the Mitchell
plant and the “relatively high” liquidated damages
(IEC Brief at 20; JEC Ex. 2A, at 7). As a result,
IEC states that Ohio Power will not come close to
its 80-85 percent contract/15-20 percent spot pur-
chases objectives in the first ten years of the Pe-
abody contract (IEC Brief at 20; Tr. II, 74). There-
fore, IEC argues that the ratepayers are in almost
the same position that existed when the Martinka
Mine supplied the Mitchell plant, albeit at a some-
what lower price (IEC Reply Brief at 3).

With regard to IEC's claims that the accounting for
the sale of the Martinka assets and liabilities was
improper, IEC presented the expert testimony of
William J. Barta and alleged five errors. First, IEC
argues that the divestiture should have been recor-
ded as a disposal of a segment of a business, pursu-
ant to Accounting Principles Board Opinion No. 30
(APBO 30) (IEC Brief at 37; IEC Ex. 1A, at 8-11).
If APBO 30 had been followed, a significant gain
would have been realized (IEC Ex. 1A, at 12).
Second, Mr. Barta states that the journal entry of an
accrual to recognize the settlement of the Tygart
tunnel dispute overstated the liability because Ohio
Power did not discount the settlement payments
(IEC Ex. 1A, at 14). Third, several entries (those
which recognize payment of prorated property taxes
and accruals for layoff benefits and allowances for
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United Mine Workers Association (UMWA) and
non-UMWA Martinka employees) reflect a catch-
up of expenses due to under-accruals in prior re-
porting periods (IEC Ex. 14, at 15; Tr. 1V, 27). Mr.
Barta claims that these expenses were part of the
mine's normal business activities and should have
been recognized as operating costs in prior report-
ing periods and included in the overall costs re-
billed to Ohio Power (Id.). Mr. Barta states that it
was inappropriate to make a catch-up accrual entry
for these expenses at the date of closing and,

thereby, reduce the gain realized on the sale (1IEC

Ex. 1A, at 15).

*14 Fourth, the discharge of several obligations by
Peabody (reclamation liabilities, water treatment Ii-
abilities, workers' compensation claims, post retire-
ment medical benefits and other employee-related
liabilities) were not recognized, but should have
been (Id.). Mr. Barta states that the reclamation and
water treatment liabilities should have been recog-
nized as normal operating business activities, the
costs of which should have been recovered through
monthly accruals and rebilled to Ohio Power (Id. at
16). The discharge of the future liabilities should
have been recognized as a contribution to the gain
of the disposition of property and a reduction in
outstanding liabilities (/d. at 16). Finally, Mr. Barta
argues that Ohio Power's proposed treatment of the
interest income associated with the sale (to offset
the revenue requirement of Cove North) is improp-
er (Id. at 21). The Cove North property has been re-
classified as non-utility property (/d.). Mr. Barta
states that, since the ratepayers have provided a re-
turn on and of capital on the Martinka assets
through the EFC, they should be permitted to share
in the interest income (/d. at 22). Mr. Barta recom-
mended that a portion of the interest income be ap-
plied as a direct reduction to the monthly charges in
the EFC, rather than off-setting on-going, non-
utility costs (/d.).

IEC witness Mr. Kollen testified that, in his opin-
jon, any gain recognized from the sale should be
shared with the customers because past, present,
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and future affiliate coal costs are too high (Tr. V,
41-2). IEC suggested several regulatory options to
the Commission, including:

1) a levelized EFC disallowance of the full Mar-
tinka Mine buy-out cost, ranging from $13.7 mil-
lion to $16.1 million; 2) reprice the Peabody
coal purchases down by 10 ¢ /MBtu (based upon
the 1991 Arch bid), thereby increasing the differen-
tial between the actual cost of fuel and the stipu-
lated price cap, allowing additional recovery of the
Meigs investment, and reducing the future cost of
coal from the Meigs Mine; 3) a deferral of the Mar-
tinka Mine contract buy-out cost into Account 186
for later review in a rate base proceeding and re-
duce the recoverable Peabody coal contract costs to
a reasonable level by excluding the annual premium
for the Martinka Mine acquisition; 4) accelerate re-
covery of deferred fuel and Meigs Mine investment
costs under the stipulation in the 1992 proceedings,
by repricing the Peabody costs for EFC purposes, to
reflect the exclusion of the costs shifted to the Pe-
abody contract; 5) use some measure of gain that
could have been recorded based upon the computa-
tions discussed by Mr. Barta or the excess of pro-
ceeds over the fair market value of the assets on a
levelized basis to reduce recoverable fuel costs; and
6) use the imputed interest income from the sale of
the mine to reduce recoverable fuel costs.

(IEC Brief at 49-50; IEC Reply Brief at 3; IEC Ex.
2A, at 18-9). IEC favors the first option listed
above (IEC Brief at 51).

%15 OCC argues that the certainty and finality of
the integrated transaction are questionable because
it is unclear whether the integrated transaction was
the sole method by which the Martinka Mine could
be sold and because the financial auditor did not in-
dependently test the sale accounting entries (OCC
Brief at 15-6). OCC . states that IEC witness
Kollen's position is flawed because he assumed all
shut-down costs are included in the excessive por-
tion of the coal contract price (OCC Reply Brief at
9). Moreover, OCC states that the Clean Air Act
eliminated the sole source for the Martinka Mine
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coal and decreased the value of the mine, thus
weakening any imprudence argument against Ohio
Power (Id.). OCC agrees with IEC that whether the
coal contract was excessive must be based upon a
review of the reasonable market price for the types
of coal purchased under the contract (Id. at 10).
However, OCC finds that the data, upon which IEC
relied to determine that the market prices, was out-
dated (/d.). OCC recommends that the Commission
require Ohio Power to notify the Commission and
the parties to this proceeding of any modification in
future accounting for this transaction because of the
complexity of the integrated transaction, the uncer-
tainty in the record, and the difficulty of applying
accounting principles to data that lack finality
(OCC Brief at 16; OCC Reply Brief at 10).

Staff concurs with the m/p auditor's findings and
stated that:

The Martinka “integrated” transaction represents a
“win-win” for the Company and its ratepayers, by
relieving [Ohio Power] of significant shut-down li-
abilities (for which it might otherwise seek recov-
ery from EFC ratepayers), while lowering the costs
of fuel for the Mitchell plant and ensuring timely
compliance with Federal [Clean Air Act] emission
limitations. The execution of the Peabody contract
has enabled [Ohio Power] to solidify its compliance
plans for Mitchell and ensure long-term supply reli-
ability.

Staff Brief at 12.

Moreover, staff believes the evidence demonstrates
that the price sought by FSD was consistent with
the range of prices Ohio Power received in early
1991 for low sulphur coal suitable for use at the
Gavin plant and that the Peabody contract price is
reasonable (/d. at 8, 10). Also, staff noted that Ohio
Power secured coal, which complies with the Clean
Air Act, over the long-term from a reliable coal
vendor before the market for such coal tightens
(Staff Reply Brief at 4). Staff stated that IBC's wit-
nesses lacked experience in coal markets, coal con-
tracts, and coal mine valuation, thereby undermin-
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ing the credibility and value of their testimony (/d.
at 9). Specifically, staff argues that APBO 30 is not
applicable to this transaction (Id. at 11). Staff also
noted that the financial auditor felt that APBO 30
was inapplicable to the asset sale (Tr. Vi, 8). Fi-
nally, staff argues that the record Jacks sufficient
information for the Commission to find that a gain
should result from the asset sale because IEC
presented no evidence of the dollar amount of the
gain (Staff Brief at 12). Because staff concurred
with the accounting treatment made by Ohio Power
for the Martinka divestiture, staff specifically ex-
pressed no opinion with regard to the proper regu-
latory treatment that should be accorded any gain
that might result from the sale or with regard to the
applicability of Commission precedent (Staff Brief
at 6 n.2). Accordingly, staff finds that the integrated
transaction will benefit Ohio Power ratepayers and
urges the Commission to so find {d.).

*16 Ohio Power contends that the sale of the Mar-
tinka Mine and the Peabody contract were reason-
able and prudent actions on its part (Ohio Power
Brief at 2)..Ohio Power points out that the IEC wit-
nesses assumed that because the sale and coal con-
tract were integrated, that the price paid for the
Martinka assets could not have been representative
of its fair market value (Tr. IV, 39-40). Ohio Power
argues that IEC's witnesses initiated their analyses
by assuming their ultimate conclusion and that the
Commission should not rely upon such circular
reasoning (Ohio Power Brief at 6).

Ohio Power countered IEC's claim that the cost of
coal under the Peabody contract is excessive with
evidence that it did a market price analysis and
compared the Peabody coal price with the 1991
bids Ohio Power received for comparable coal (IEC
Ex. 5; Tr. 1II, 27). Also, Ohio Power witness Paul
Daley adjusted the 1991 bids for time, transporta-
tion costs, transportation penalties, and contract
length (Ohio Power Ex. 3R, at 7-9). As a result, Mr.
Daley found the market price to range from 1472
to 150 ¢ /MBtu, while the price range under the Pe-
abody contract is 147.8 to 150.3 ¢ /MBtu (Id. at 9).

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

000000158



1993 WL 316749 (Ohio P.U.C.)

Also, Ohio Power presented evidence that the mine
may have particular value to Peabody because own-
ership of the mine enhanced the value of Peabody's
ownership in the Guffey reserves, adjacent to the
mine (Ohio Power Ex. 3R, at 4). Ohio Power also
noted that Peabody can market Martinka coal to co-
generation projects, industrial customers, the export
market, and the metallurgical markets (/d.). Ohio
Power attempted to refute JEC's claim that FSD's
maximum price for coal set a price floor and price
ceiling with Mr. Kollen's acknowledgement that it
was not an uncommon practice in his consulting
business for various entities to indicate the amount
of money they intend to spend (Tr. V, 55). Next,
Ohio Power argues that Peabody clearly preferred
to deliver coal only from its own mines, as opposed
to third-party coal, to the Mitchell plant. However,
some of that coal was unsuitable for the Mitchell
plant, so Peabody offered to deliver some coal
which was purchased from third parties (Tr. II, 98,
104; Tr. 11, 138-140). Nevertheless, the third-party
repriced coal accounts for a small portion of the
total coal volume under the Peabody contract (Tr.
111, 136, 139). Finally, Ohio Power states ‘that IEC's
suggestion that Ohio Power should have shut down
the Martinka Mine, rather than integrate the asset
sale with a coal purchase contract, makes no sense
(Ohio Power Brief at 21). Mr. Ebetino stated that he
suggested an integrated transaction to FSD manage-
ment personnel on the belief that it would produce
the best economics for ratepayers and Ohio Power
and that the results show that an integrated transac-
tion was the best, rather than shutting down the
mine as IEC suggests (Tr. I, 45-6).

With regard to the accounting issues raised by
OCC, Ohio Power does not believe that the ac-
counting lacks finality or that any issues need to re-
main open. Furthermore, Ohio Power does not
agree with any of the alleged errors raised by Mr.
Barta. First, Ohio Power notes that APBO 30 does
not apply to the sale of the mine because SOCCO
was still in the mining industry and because records
of the Martinka assets and operations which were
sold were not separately maintained (Ohio Power
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Brief at 8-10; Ohio Power Ex. 12, at 3-5; Tr. VI,
16). Second, the accrual entry recognizing the Ty-
gart tunnel dispute settlement did not overstate the
liability. Mr. Campbell stated that, if the tunnel set-
tlement had been discounted at the same rate as sale
price of the Martinka Mine, as suggested by Mr.
Barta, the total discount would have been $168,000
before taxes (Ohio Power Ex. 12, at 12). Mr. Camp-
bell stated that this discount amount is immaterial
in relation. to the entire transaction and, therefore,
no adjustment to the accounting entry is warranted (
Id.). Third, Ohio Power states that the entries re-
flecting payment of taxes, layoff benefits, and UM-
WA and non-UMWA allowances all accrued as a
result of the sale. Therefore, the entries are not
catch-ups from under-accruals in prior reporting
periods (Zd. at 12-14; Tr. VI, 37-9).

*177 Fourth, Ohio Power contends that there is no
accounting entry to record the assumption of liabil-
ities by Peabody of reclamation, water treatment,
and ultimate mine closure costs because current ac-
counting rules and coal industry accounting prac-
tices do not require accrual of these costs (Ohio
Power Ex. 12, at 6; Tr. V1, 25-6). Moreover, an al-
ternative accounting treatment which recognizes
any gain by the assumption of liabilities by Pe-
abody would have no effect on the net income of
the sale transaction because it would have been off-
set, dollar-for-dollar, by accruing the previously un-
recognized costs (Id.). Also, Ohio Power states that
liability for workers' compensation claims, all post-
retirement medical benefits, and other employee re-
lated liabilities was not entirely assumed by Pe-
abody (Ohio Power Ex. 12, at 15). Mr. Campbell
testified that SOCCO is generally responsible for
workers' compensation claims related to injuries
which occurred before July 1, 1992 and SOCCO is
still responsible for all of its retired employees’
continuing post-retirement medical benefits d.).
Finally, Ohio Power argues that, even if the sale
would result in a gain, that gain would not be
shared with the customer; the gain would go to the
stockholders (Ohio Power Brief at 14). If the Com-
mission determines that that contract price was un-
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reasonable, Ohio Power recommends that the cost
recovery level be adjusted (Id. at 15).

Therefore, Ohio Power states that the integrated
transaction was prudent, the sale and contract prices
are reasonable, there should not be any disallow-
ance, and the Commission should not adopt any
“regulatory options” suggested by IEC (Ohio Power
Brief at 22; Ohio Power Ex. 3R, at 10).

IEC and Ohio Power do agree, however, that the
Peabody coal contract must be reviewed, pursuant
to Section 4909.191 {(C), Revised Code, under the
standard of “fair, just, and reasonable”, rather than
pursuant to Section 4905.01 (F), Revised Code, un-
der which the price of affiliate coal must be reason-
able when compared to the average cost per MBtu
of similar quality contract coal (IEC Brief at 7;
Ohio Power Reply Brief at 7). Ohio Power argues
that, the Commission has previously rules, in the
context of determining the reasonableness of affili-
ate coal, that:

[if] the total cost is reasonable then no investigation
into the individual components which comprise that
cost is warranted, unless the total cost includes pay-
ments for violations of laws or agency regulations,
such as fines and penalties for violations of mine
health and safety laws.

Ohio Power Company, Case No. 80-242-EL-FAC
(March 11, 1981). See, also, Indiana Michigan Mu-
nicipal Distributors Association and City of Au-
burn, Indiana v. Indiana Michigan Power Company
, 62 FERC 62,237 (March 2, 1993). Ohio Power
states the Commission should find, based upon the
record in this matter, that the Peabody coal cost is
at a fair market level and, therefore, is fair, just, and
reasonable.

*18 Before addressing the matters raised by the
parties on this issue, the Commission would first
like to commend Ohio Power for its actions to di-
vest its Martinka Mine. The Commission believes
that appropriate divestiture can benefit Ohio Power
ratepayers and Ohio Power. Nevertheless, the Com-
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mission must examine all aspects of the integrated
transaction.

The Commission finds that the record lacks suffi-
cient evidence to determine the reasonableness of
the price of coal under the Peabody contract when
compared to a range of market prices for similar
quality coal that could be delivered to and utilized
at the Mitchell plant. If the price of coal under the
Peabody contract is reasonable when compared to
market prices, then no further investigation of the
contract is needed, at least with respect to the Pe-
abody price element as a successor to the Martinka
contract price.

The company's efforts to substantiate the reason-
ableness of the Peabody price by comparison to the
1991 low sulphur fuel bids, modified as necessary
for use at the Mitchell plant, were contradicted in a
number of important respects by IEC, which in turn
cited evidence of a Peabody “premium” between 35
million (10 ¢ /MBtu) to over $16 million (30 ¢ /
MBtu) per year. Whether any premium exists in the
Peabody contract needs further substantiation by
reference to the above stated market price standard.
If this additional evidence concludes there is a
premium, the evidence should also estimate its size
in a considerably narrower range than the threefold
range of IEC. Moreover, it may not be sufficient,
notwithstanding the stated position of the auditor
and Ohio Power, for Ohio Power to demonstrate
only that the Peabody contract price is better than
the Martinka contract price. This is not, however,
an issue that the Commission needs to address if the
Peabody price satisfies the market price standard. If
the Peabody price does not satisfy the market price
standard, the parties should be prepared to address
this additional issue at hearing and on brief. We be-
lieve that all aspects of the price issue should be ad-
dressed by the m/p auditor for the 1994 spring EFC
proceeding.

The Commission also notes that the coal contract
between Ohio Power and its affiliate, SOCCO, does
not have a clause which permits Ohio Power to ter-
minate the contract in the event that changes in the
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laws or regulations would make coal from the Mar-
tinka Mine unusable at the Mitchell plant. Without
such a clause the risk of changes in the law seems
to be placed upon Ohio Power, and perhaps also
upon its customers, as a result of application of cer-
tain unavoidable legal mandates. If it is determined
that the Peabody contract price includes a premium
related to the Martinka sale, further review is re-
quired with regard to such “changes in the law/
environmental” clauses. The Commission believes
that this issue should also be addressed by the m/p
auditor for the 1994 spring EFC case.

Specifically, the auditor should determine:

*19 1) a range of fair market prices for coal of sim-
ilar quality to that which was purchased by. Ohio
Power in the Peabody contract at the time the Pe-
abody contract was entered into. This market ana-
lysis should be made to determine the price of coal
without being integrated with a mine purchase
agreement; 2) the industry standard with regard to
inclusion of “changes in the law/environmental”
clauses in long-term, high sulphur coal purchase
transactions between non-affiliated entities; 3) what
circumstances or considerations affecting long-
term, high sulphur coal purchase transactions
between non-affiliated parties usually determine
which party, the seller or the buyer, is vested with
the consequential risks and costs of “changes in the
law/environmental” requirements; 4) the reason-
ableness of the ration between contract vs. spot pur-
chases with the Peabody contract in place; 5) trans-
portation options available to Ohio Power at the
Mitchell plant during the life of the Peabody con-
tract; 6) the purpose and reasonableness of the ap-
parently unusual liquidated damages clause of the
Peabody contract; and 7) Ohio Power's flexibility,
during the life of the Peabody contract, to respond
to changing conditions.

Any party to the 1994 spring EFC proceeding may
provide evidence as to the fair market price for coal
of similar quality to the Peabody contract coal. Ac-
cordingly, the Commission will refrain from de-
termining the reasonableness of the sale of the Mar-
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tinka Mine and the Peabody contract in this pro-
ceeding and will review these matters in Ohio
Power's 1994 spring EFC proceeding. The record
from this case should be incorporated into the re-
cord in the next case.

D. Clean Air Act Compliance and Fuel Procure-
ment Issues

The Commission directed the m/p auditor to review
fuel procurement issues related to Ohio Power's
Clean Air Act compliance plan, which the Commis-
sion approved on November 25, 1992. Little
noted that Ohio Power (through AEPSC FSD) is
taking steps to ensure a timely compliance with the
Clean Air Act requirements. Little identified sever-
al issues, which. it felt should be addressed in next
year's audit. Those issues are:

1) a decision concerning where responsibility will
rest within AEPSC concerning emission allowance
trading; 2) steps to have Cardinal Unit 1 available
for fuel switching; 3) any conclusions AE-
PSC may reach regarding the capabilities of the
Westinghouse Dispatch Program to perform envir-
onmental dispatch; and 4) any conclusions AEPSC
may reach regarding the importance of emission al-
lowances in the terms of interchange and other bulk
power market activities.

(Comm. Ord. Ex. 2, at 18).

The Commission staff agrees with the m/p auditor
that the above issues should be reviewed in next

. year's audit and recommends that the Commission

direct the next m/p auditor to review such issues
(Staff Brief at 19). IEC states that Ohio Power has
taken no steps toward having Cardinal Unit 1 avail-
able for fuel switching in Phase I and that the Com-
mission should advise Ohio Power that the
“Commission ‘says what it means and means what
it says,” namely that AEP should fuel-switch Car-
dinal 1 in Phase I” (IEC Reply Brief at 25; Tr. 11,
68).

*20 The Commission agrees that the issues raised
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by the m/p auditor regarding compliance with the
Clean Air Act should be addressed in mext year's
audit. In the 1992 ECP proceeding, the Commission
stated that Ohio Power “should take steps to have
Cardinal Unit 1 available for fuel switching in
Phase 1, considering the low cost nature of such a
compliance action” (Opinion and Order at 32). In
the Entry on Rehearing, the Commission also stated
that it would review Ohio Power's ongoing imple-
mentation efforts through the two-year review
mechanism, as well as in EFC cases. Moreover, the
Commission stated that, in subsequent fuel cases, it
expected Ohio Power:

to demonstrate a reduced revenue requirement at
least equal to the total revenue requirement benefit
identified in this case resulting from a Cardinal fuel
switch, which affects both fuel costs and the bank
of SO2 allowances.

Id., Entry on Rehearing at 5 n.1. There has been no
review or evidence presented by the auditor or the
parties in this proceeding regarding fuel-switching
Cardinal Unit 1. The Commission finds that the
auditor and the staff should evaluate Ohio Power's
efforts regarding Cardinal Unit 1 in next year's EFC
case.

V. The EFC Rate

The EFC rate will cover the six-month current peri-
od of June 1, 1993 through November 30, 1993.
The EFC rate will consist of a fuel component cal-
culated pursuant to Rule 4901:1-14-04, O.A.C., a
reconciliation adjustment (RA) calculated pursuant
to Rule 4901:1-11-06, O.A.C., a system loss adjust-
ment (SLA) calculated pursuant to Rule
4901:1-11-07, O.A.C., and an Ohio coal research
and development component.

The EFC rate proposed by the company has been
derived from five months of projected data and one
month of actual data for the six-month base period
of December 1, 1992 through May 31, 1993, and
pursuant to the stipulation approved by the Com-
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mission in the 1992 EFC proceedings. The EFC
rate proposed by Ohio Power is used by the com-
pany to compute the fuel charges rendered to juris-
dictional customers during the six-month current
period of June 1, 1993 through November 30, 1993.
Based on the actual and projected data, the com-
pany has calculated a fuel component of 1.639980 ¢
/KWh; an RA rate of 0.060703 ¢ / kWh, which in-
cluded a reconciliation of $1,465,757 in accordance
with the 1992 EFC proceedings, a reconcili-
ation of ($28,856) recommended by the financial
auditor, and an SLA of (0.045728) ¢ /kWh, using a
12-month rolling average of losses method
(Company Ex. 4, at 6-8). Ohio Power states that,
since the entire record from the hearing in the 1992
EFC proceedings has been incorporated into this re-
cord (Tr. VI, 121) and the Commission found,
based upon that record, the stipulation to be reason-
able, the Commission should find the effects of the
stipulation on the EFC continue to be reasonable
(Ohio Power Brief at 23-4). IEC contends that the
stipulation is unlawful and unreasonable and has
appealed the Commission's adoption of the stipula-
tion. Instead of relitigating those issues in this pro-
ceeding, the record was incorporated into the record
in this proceeding and IEC reserved its right to ad-
dress those issues if the Ohio Supreme Court re-
mands the 1992 EFC proceedings' order (IEC Brief
at 59).

*21 In addition to the rate components above, the
company has included in its calculations of the EFC
rate a .1 ¢ /kWh for the recovery of OCRD costs (Id
. at 6-7). Based upon the above, the company has
calculated an EFC rate of 1.754955 ¢ /kWh (/d. at
9). The Commission finds that Ohio Power's pro-
posed EFC rate should be adopted, subject to the
Commission's subsequent determination of the al-
location of the costs of the Tidd Project and the
reasonableness of the sale of the Martinka Mine
and the Peabody contract. Ohio Power should
file the EFC tariff rider setting forth the 1.754955 ¢
/kWh rate no later than May 28, 1993. The tariff
rider should become effective with the company's
June 1993 billing cycle and remain in effect until
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otherwise ordered by the Commission.

FINDINGS OF FACT AND CONCLUSIONS OF
LAW:

1) Ohio Power is an electric light company within
the meaning of Section 4905.03(A) (4), Revised
Code, and as such, is a public utility subject to the
jurisdiction and supervision of the Commission.
Ohio Power is also an electric utility within the
meaning of Rule 4901:1-11-01(L), O.A.C. 2) Sec-
tion 4905.301, Revised Code, requires the Commis-
sion to review each electric utility's EFC at a hear-
ing at least annually. By entries issued November 5,
1991 and July 23, 1992, the Commission initiated
these proceedings to review Ohio Power's EFC and
related matters. 3) Notice of this proceeding was
published in accordance with the requirements of
Section 4909.191 (A), Revised Code, and Rule
4901:1-11-11 (C), O.A.C. 4) The financial and m/p
audits were performed in compliance with Section
4905.66 (B), Revised Code, and the provisions of
Rule 4901:1-11-10, 0O.A.C. 5) The financial auditor
found that, subject to a $28,856 reduction in the
RA, Ohio Power's EFC rate was properly calculated
and properly applied to customers' bills. 6) The m/p
auditor found that fuel procurement, affiliate mine
management, fuel utilization, and power dispatch-
ing were conducted with reasonable care. Also, the
m/p auditor recommended that the Commission
continue the current approach for allocating the
costs of the Tidd project. Finally, the m/p auditor
found the sale of the Martinka Mine and the accom-
panying Peabody coal contract to be prudent. 7)
The next financial and m/p auditors should review
those matters set forth in this Opinion and Order. 8)
The EFC rate for the period June 1, 1993 through
November 30, 1993 should be 1.754955 ¢ /kWh,
subject to the Commission's subsequent determina-
tion of the allocation of the costs of the Tidd
Project and the reasonableness of the sale of the
Martinka Mine and the Peabody contract.

ORDER:
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1t is, therefore,

ORDERED, That the financial and m/p- auditors for
the company's next EFC audit review those matters
set forth in this Opinion and Order. It is, further,

ORDERED, That the EFC rate to be charged by
Ohio Power during the six-month period beginning
June 1, 1993 be 1.754955 ¢ /kWh. It is, further,

ORDERED, That Ohio Power file its EFC tariff
rider incorporating the EFC rate for the next current
period no later than May 28, 1993, It is, further,

*32 ORDERED, That the EFC rider become effect-
jve with the company's June 1993 billing cycle and
remain in effect until otherwise ordered by the
Commission. It is, further,

ORDERED, That a copy of this Opinion and Order
be served upon all parties of record.

FOOTNOTES

FN1. Ernst & Young recommended that
the following methodology be used to re-
price off-system sales: (1) define the nu-
merical relationship between the average
fuel cost per month at each of the four
plants subject to the stipulation and the
fuel cost for each month of Ohio Power-
generated, off-system sales from each of
the plants and (2) condition the increment-
al adjustment with the numerical relation-
ship and add this fact to the original off-
system sale cost.

FN2. Ernst & Young recommends the fol-
lowing methodology: (1) develop a numer-
ical relationship between the average fuel
cost (cents per kilowatt-hour (¢ /kWh) for
each month and each plant and the fuel
cost for each month of off-system sales,
(2) using the relationship, condition the ex-
isting heat rate (developed from the plant-
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specific monthly MBtu and generation in-
formation) to develop a heat rate for the
specific Ohio Power-generated, off-system
sales, (3) apply the off-system sales heat
rate to the generation levels for each of the
plant-specific, off-system sales figure to
determine MBtus, and (4) reprice these
MBtus at 164 ¢ /MBtu.

FN3. Ohio Power is a wholly owned subsi-
diary of American Electric Power Com-
pany, Inc. (AEP). Another AEP subsidiary,
American Electric Power Service Corpora-
tion (AEPSC), acts as fuel agent for Ohio
Power. Fuel procurement is handled by
AEPSC's Fuel Supply Depariment (FSD).

FN4. Little indicated that, with the Sands
Hill contract, Ohio Power is beyond its
contract versus spot purchases ratio and
that Little will question FSD management
as to why it determined to exceed its con-
tract commitment policy (Comm. Ord. Ex.
2, at 35).

FNS5. The Commission previously accepted
a stipulation in the 1992 EFC proceedings
which set the EFC rate at 164 ¢ /MBtu.
IEC did not reargue its objections to the
stipulation which were thoroughly con-
sidered in that case and which is now be-
fore the Ohio Supreme Court. The Com-
mission reaffirms the reasonableness of
that stipulation in this proceeding.

FN6. Peabody purchased all assets, except
for the Cove North land and its mineral
rights (Comm. Ord. Ex. 2, at 26; Tr. I,
54, 56). '

FN7. Mr. Kollen measured the Martinka
buy-out cost in two ways: (1) the calcula-
tion of liquidated damages ($13.7 million)
and (2) the shutdown cost of $147 million,
amortized on a levelized basis, at an as-
sumed cost of capital of ten percent to Pe-
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abody ($16.1 million) (IEC Ex. 24, at 17).

FNS8. As discussed infra, appropriate di-
vestiture of AEP's other mines not covered
by the stipulation in the 1992 EFC pro-
ceedings could lead to lower fuel costs and
the end of protracted litigation, while still
protecting the interests of AEP's sharehold-
ers and maintaining the use of Ohio coal.
We expect AEP to continue pursuing this
path while we review the Martinka transac-
tion in the next EFC case.

FN9. See, In the Matter of the Application
of Ohio Power Company for Approval of
an Environmental Compliance Plan Pursu-
ant to Chapter 4913, Revised Code, Case
No. 92-790-EL-ECP (1992 ECP proceed-

ng).

FN10. Little indicated that it is can review
this issue in next year's audit, but it is not
clear whether AEPSC management can
make a decision with respect to Cardinal
Unit 1 or whether the Commission must
first approve any actions.

FN11. The weighted average delivered
cost of fuel during the audit period was
154.73 ¢ /MBtu (Comm. Ord. Ex. 2, at 5).

FN12. The Commission notes that al-
though the subsequent determination on
the sale of the Martinka Mine and the Pe-
abody contract will not have an affect on
the EFC rate set in this proceeding due to
the stipulated price of coal burned at
Mitchell, such a determination could affect
the acceleration of recovery of the Ohio
Proportionate Jurisdiction Share of Meigs
affiliate mining operations’ investment and
related labilities and direct closure-related
costs.

END OF DOCUMENT
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H
PUR Slip Copy

Re Tfading and Usage of the Accounting Treatment
for Emissions Allowances by Electric
Case No. 91-2155-EL-COI

Ohio Public Utilities Commission
May 13, 1993

Before Glazer, chairman, and Biddison, Butler,
Fanelly, and Johnson, commissioners.

BY THE COMMISSION:

ENTRY ON APPLICATION FOR REHEARING

*1 THE COMMISSION FINDS:

1) In an Entry in this case dated March 25, 1993,
this Commission adopted and issued guidelines re-
lating to the subject of emission allowance trading
and usage.

2) On April 23, 1993, the Industrial Energy Users-
Ohio and the Ohio Manufacturers' Association
(Collectively IEU-OMA) and the Office of Con-
sumers' Counsel (OCC) filed applications for re-
hearing. Each of these applications will be dis-
cussed below.

3) On May 3, 1993, Ohio Edison Company and The
Dayton Power & Light Company (DP&L) filed
memoranda contra the applications for rehearing.

4) IEU-OMA allege that the Commission erred:

a) by not stating and discussing its support for the
conclusions that the guidelines would “ . . . encour-
age, as much as possible, the timely emergence ofa
viable allowance trading market”, thereby violating
Section 4903.09, Revised Code.

b) in failing to disclose the facts relied upon and the
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reasoning followed in concluding that generic ac-
tion is warranted in this proceeding, again violating
Section 4903.09, Revised Code.

¢) by failing to identify the source of its authority to
issue the guidelines and the effect of such
guidelines.

d) by failing to address the filed comments con-
cerning the proposed use of the Commission's EFC
mechanism for emission allowance cost recovery.

¢) by allowing the recovery of emission allowance
costs through the EFC mechanism though the Com-
mission understood emission. allowances are
“non-fuel” items.

f) in adopting guideline 4, to the extent that this
guideline permits recovery of emission allowance
costs through the EFC mechanism in plain violation
of statutory requirements.

5) In its application for rehearing OCC alleges that
the Commission erred in two instances:

a) by authorizing the recovery of costs relating to
emission allowance trading through the EFC mech-
anism, and

b) by permitting the accrual of carrying charges on
banked allowances.

6) We have reviewed the allegations of error con-

tained in each of the applications for rehearing and
find that they lack merit. Contrary to allegations
made by both IEU-OMA (allegations of error 4e
and ) and OCC (allegation of error 5a), this Com-
mission has ‘statutory authority to permit the pass
through of the costs under discussion. These costs
are, as stated by the Commission in our March 25,
1993, Entry, acquisition and delivery costs of fuel.

As DP&L notes in it memorandum contra, in
theory, at least, the market has factored the value of
the allowances into the price of coal, i.e., “the
premium for lower sulfur coal should equate to the
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cost of high sulfur coal plus the cost of the allow-
ances necessary to burn the high sulfur coal in com-
pliance with the Clean Air Act Amendments of
1990 (CAA).” (at page 4). Thus, as viewed by the
Commission and argued by DP&L, the allowances
are integral to the burning of high sulfur coal in
compliance with the CAA. Regardless, pursuant to
Section 4905.301, Revised Code:

*2 Nothing in this section shall preclude the use of
a fuel component that creates positive efficiency in-
centives for minimizing the costs of electric ser-
vice.

We believe that positive efficiency incentives in-
clude the recovery of costs associated with allow-
ance trading through the EFC mechanism. The
guidelines are designed to provide the utility the
positive incentive of timely recovery of costs. Fur-
ther, the guidelines assure efficiency through the re-
view conducted in the individual utility's Environ-
mental Compliance Plan and Integrated Resource
Plan proceedings to determine whether the purchase
of allowances is the least cost approach to environ-
mental compliance. Further, timely recovery serves
to reduce the carrying costs and transaction costs of
allowance trading and utilization. Finally, the
timely recovery of costs serves as an incentive to
the utility to act in the ratepayers' interests. Prior to
the utility's recovery of the costs associated with al-
lowance trading, however, the Commission will
conduct what is, in effect, a prudence review of the
utility's operations through the EFC audit and hear-
ing process to determine that the utility is purchas-
ing allowances pursuant to its already approved IRP
or ECP. ' '

The Commission is also unpersuaded by IEU-
OMA's allegations of error 4c and d. The Commis-
sion is of the opinion that the source of our author-
ity is obvious, i.e. Sections 4905.01 and 4905.301,
Revised Code, and cases such as Consumers' Coun-
sel v. Pub. Util. Comm., 63 O. St. 3rd 531 (1992)
and Consumers' Counsel v. Pub. Util. Comm., 56 O.
St. 2nd 319 (1978). It is not required, as implied by
IEU-OMA, that we address each and every com-
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mient to a Commission proposal.

[EU-OMA's allegations of error 4a and b are inapt.
It was clear to the Commission early on in these
proceedings that the biggest impediment to the de-
velopment of a viable allowance trading market
was regulatory uncertainty. The purpose of the
guidelines was to establish that certainty required
so that utilities under the Commission's jurisdiction
could proceed with emissions allowance trading. As
was noted in our March 25, 1993 Entry, these are
guidelines, not rules. We have established a safe
haven. Rules would require a utility to act in a cer-
tain way. Guidelines permit utilities to act in a cer- »
tain way with confidence as to what the procedure
to be employed is and the criteria to be used in
judging the utility's performance are. Guidelines, in
that they are not rules, permit a utility to propose a
different procedure or set of criteria.

Finally, OCC contends that it is error to permit car-
rying charges in the case of trading allowances
when we do not permit this treatment in the case of
coal. OCC states that “[blecause the Commission
considers allowance costs to be acquisition and de-
livery costs of fuel, it is inconsistent for the Com-
mission to treat allowance costs more favorably
than coal costs.” We intend to treat allowance costs
in the same manner as we treat coal costs on an on-
going basis. The authorization of carrying charges
is a recognition that these allowance costs are in the
first instance a shareholder expenditure, an ex-

-penditure on which the shareholder requires a re-

turn if the guidelines are not to serve as a disincent-
ive for the utility to enter the emissions trading
market. The Commission will treat allowance costs
like coal costs after the first rate case for each util-
ity in which these costs are considered.

*3 7) For the reasons set forth in Finding 6, above,
the applications of IEU-OMA and OCC for a re-
hearing, filed in this case on April 23, 1993, should
be denied.

It is, therefore,
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ORDERED, That the applications of IEU-OMA
and OCC for a rehearing filed in this case on April
23, 1993 be denied. It is, further,

ORDERED, That a copy of this Entry be served
upon each electric light company under the jurisdic-
tion of this Commission, upon anyone who has
filed comments in this case, and upon any other
person or entity interested in these proceedings.

FOOTNOTES

FN1 IEU-OMA cite in support of their ar-
gument that the Federal Energy Regulatory
Commission (FERC) has determined that
these costs are not fuel costs for FERC ac-
counting purpose. We reviewed this issue
and found that, while interesting, the
FERC's determination is not helpful in the
matter of cost recovery. FERC's intent was
“to provide useful financial and statistical
information to users of a utility's financial
statements by establishing uniform ac-
counting and reporting requirements for al-
lowance transactions. The [FERC] rule is
‘rate neutral’ in that the prescribed ac-
counting reflects the economic effects of
whatever ratemaking treatment is granted.
The rule does not dictate or favor one par-
ticular rate treatment over anoth-
er.”Adopting FERC's rules without adapt-
ing them to Ohio's circumstances would be
to have the accounting rules determine the
method of recovery. This is not the func-
tion of accounting. Accounting should fol-
low the determination not drive it. While
FERC has issued accounting rules, it is up
to the states to determine the method of
cost recovery. This Commission has done
so. We are now reviewing the FERC's ac-
counting rules to determine if they can be
adapted to our circumstances.

END OF DOCUMENT
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4901:1-35-03 Filing and contents of applications.

Each electric utility in this state filing an application for a standard service offer (SSO) in the form of an
electric security plan (ESP), a market-rate offer (MRQ), or both, shall comply with the requirements set
forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO). Twenty copies plus an original of
the application shall be filed. The application must include a complete set of direct testimony of the
electric utility personnel or other expert witnesses. This testimony shall be in question and answer
format and shall be in support of the electric utility’s proposed application. This testimony shall fully
support all schedules and significant issues identified by the electric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the requirements set
forth below.

(1) The following electric utility requirements are to be demonstrated in a separate section of the
standard service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its transmission affiliate, belongs
to at least one regional transmission organization (RTO) that has been approved by the federal energy
regulatory commission; or, if the electric utility or its transmission affiliate does not belong to an RTO,
then the electric utility shall demonstrate that alternative conditions exist with regard to the
transmission system, which include non-pancaked rates, open access by generation suppliers, and full
interconnection with the distribution grid.

(b) The electric utility shall establish one of the following: its RTO retains an independent market-
monitor function and has the ability to identify any potential for a market participant or the electric
utility to exercise market power in any energy, capacity, and/or ancillary service markets by virtue of
access to the RTO and the market participant’s data and personnel and has the ability to effectively
mitigate the conduct of the market participants so as to prevent or preclude the exercise of such
market power by any market participant or the electric utility; or the electric utility shall demonstrate
that an equivalent function exists which can monitor, identify, and mitigate conduct associated with
the exercise of such market power.

(c) The electric utility shall demonstrate that an independent and reliable source of electricity pricing
information for any energy product or service necessary for a winning bidder to fulfill the contractual
obligations resulting from the competitive bidding process (CBP) is publicly available. The information
may be offered through a pay subscription service, but the pay subscription service shall be available
under standard pricing, terms, and conditions to any person requesting a subscription. The published
information shall be representative of prices and changes in prices in the electric utility’s electricity
market, and shall identify pricing of on-peak and off-peak energy products that represent contracts for
delivery, encompassing a time frame beginning at least two years from the date of the publication. The
published information shall be updated on at least a monthly basis.

(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised Code, an electric
utility shall file a plan for a CBP with the commission. The electric utility shall provide justification of its
proposed CBP plan, considering alternative possible methods of procurement. Each CBP plan that is to
be used to establish an MRO shall include the following:
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(a) A complete description of the CBP plan and testimony explaining and supporting each aspect of the
CBP plan. The description shall include a discussion of any relationship between the wholesale
procurement process and the retail rate design that may be proposed in the CBP plan. The description
shall include a discussion of alternative methods of procurement that were considered and the
rationale for selection of the CBP plan being presented. The description shall also include an
explanation of every proposed non-avoidable charge, if any, and why the charge is proposed to be non

-avoidable.

(b) Pro forma financial projections of the effect of the CBP plan’s implementation, including
implementation of division (D) of section 4928.142 of the Revised Code, upon generation,
transmission, and distribution of the electric utility, for the duration of the CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class and rate
schedules for the duration of the CBP plan. The electric utility shall clearly indicate how projected bid
clearing prices used for this purpose were derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent competitive
solicitation that is consistent with and advances the policy of this state as delineated in divisions (A) to
(N) of section 4928.02 of the Revised Code.

(e) Detailed descriptions of the customer load(s) to be served by the winning bidder(s), and any
known factors that may affect such customer loads. The descriptions shall include, but not be limited
to, load subdivisions defined for bidding purposes, load and rate class descriptions, customer load
profiles that include historical hourly load data for each load and rate class for at least the two most
recent years, applicable tariffs, historical shopping data, and plans for meeting targets pertaining to
load reductions, energy efficiency, renewable energy, advanced energy, and advanced energy
technologies. If customers will be served pursuant to time-differentiated or dynamic pricing, the
descriptions shall include a summary of available data regarding the price elasticity of the load. Any
fixed load provides to be served by winning bidder(s) shall be described.

(f) Detailed descriptions of the generation and related services that are to be provided by the winning
bidder(s). The descriptions shall include, at a minimum, capacity, energy, transmission, ancillary and
resource adequacy services, and the term during which generation and related services are to be
provided. The descriptions shall clearly indicate which services are to be provided by the winning
bidder(s) and which services are to be provided by the electric utility.

(g) Draft copies of all forms, contracts, or agreements that must be executed during or upon
completion of the CBP.

(h) A clear description of the proposed methodology by which all bids would be evaluated, in sufficient
detail so that bidders and other observers can ascertain the evaluated result of any bids or potential

bids.

(i) The CBP plan shall include a discussion of time-differentiated pricing, dynamic retail pricing, and
other alternative retail rate options that were considered in the development of the CBP plan. A clear
description of the rate structure ultimately chosen by the electric utility, the electric utility’s rationale
for selection of the chosen rate structure, and the methodology by which the electric utility proposes to
convert the winning bid(s) to retail rates of the electric utility shall be included in the CBP plan.
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(j) The first application for a market rate offer by an electric utility that, as of July 31, 2008, directly
owned, in whole or in part, operating electric generation facilities that had been used and useful in this
state shall include a description of the electric utility’s proposed blending of the CBP rates for the first
five years of the market rate offer pursuant to division (D) of section 4928.142 of the Revised Code.
The proposed blending shall show the generation service price(s) that will be blended with the CBP
determined rates, and any descriptions, formulas, and/or tables necessary to show how the blending
will be accomplished. The proposed blending shall show all adjustments, to be made on a quarterly
basis, included in the generation service price(s) that the electric utility proposes for changes in costs
of fuel, purchased power, portfolio requirements, and environmental compliance incurred during the
blending period. The electric utility shall provide its best current estimate of anticipated adjustment
amounts for the duration of the blending period, and compare the projected adjusted generation
service prices under the CBP plan to the projected adjusted generation service prices under its

proposed electric security plan.

(k) The electric utility’s application to establish a CBP shall include such information as necessary to
demonstrate whether or not, as of July 31, 2008, the electric utility directly owned, in whole or in part,
operating electric generation facilities that had been used and useful in the state of Ohio.

(1) The CBP plan shall provide for funding of a consultant that may be selected by the commission to
assess and report to the commission on the design of the solicitation, the oversight of the bidding
process, the clarity of the product definition, the fairness, openness, and transparency of the
solicitation and bidding process, the market factors that could affect the solicitation, and other relevant
criteria as directed by the commission. Recovery of the cost of such consultant(s) may be included by
the electric utility in its CBP plan. :

(m) The CBP plan shall include a discussion of generation service procurement options that were
considered in development of the CBP plan, including but not limited to, portfolio approaches,
staggered procurement, forward procurement, electric utility participation in day-ahead and/or real-
time balancing markets, and spot market purchases and sales. The CBP plan shall also include the
rationale for selection of any or all of the procurement options.

(n‘) The electric utility shall show, as a part of its CBP plan, any relationship between the CBP plan and
the electric utility’s plans to comply with alternative energy portfolio requirements of section 4928.64
of the Revised Code, and energy efficiency requirements and peak demand reduction requirements of
section 4928.66 of the Revised Code. The initial filing of a CBP plan shall include a detailed account of
how the plan is consistent with and advances the policy of this state as delineated in divisions (A) to
(N) of section 4928.02 of the Revised Code. Following the initial filing, subsequent filings shall include
a discussion of how the state policy continues to be advanced by the plan.

(o) An explanation of known and anticipated obstacles that may create difficulties or barriers for the
adoption of the proposed bidding process.

(3) The electric utility shall provide a description of its corporate separation plan, adopted pursuant to
section 4928.17 of the Revised Code, including but not limited to, the current status of the corporate
separation plan, a detailed list of all waivers previously issued by the commission to the electric utility
regarding its corporate separation plan, and a timeline of any anticipated revisions or amendments to
its current corporate separation plan on file with the commission pursuant to Chapter 4901:1-37 of the

Administrative Code.
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(4) A description of how the electric utility proposes to address governmental agg'regation programs
and implementation of divisions (I) and (K) of section 4928.20 of the Revised Code.

(C) An SSO application that contains a proposal for an ESP shall comply with the requirements set
forth below.

(1) A complete description of the ESP and testimony explaining and supporting each aspect of the ESP.

(2) Pro forma financial projections of the effect of the ESP’s implementation upon the electric utility for
the duration of the ESP, together with testimony and work papers. sufficient to provide an
understanding of the assumptions made and methodologies used in deriving the pro forma projections.

(3) Projected rate impacts by customer class/rate schedules for the duration of the ESP, including post
-ESP impacts of deferrals, if any.

(4) The electric utility shall provide a description of its corporate separation plan, adopted pursuant o
section 4928.17 of the Revised Code, including, but not limited to, the current status of the corporate
separation plan, a detailed list of all waivers previously issued by the commission to the electric utility
regarding its corporate separation plan, and a timeline of any anticipated revisions or amendments to
its current corporate separation plan on file with the commission pursuant to Chapter 4901:1-37 of the

Administrative Code.

(5) Division (A)(3) of section 4928.31 of the Revised Code required each electric utility to file an
operational support plan as a part of its electric transition plan. Each electric utility shall provide a
statement as to whether its operational support plan has been implemented and whether there are any
outstanding problems with the implementation.

(6) A description of how the electric utility proposes to address governmental aggregation programs
and implementation of divisions (1), (3), and (K) of section 4928.20 of the Revised Code.

(7) A description of the effect on large-scale governmental aggregation of any unavoidable generation
charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is consistent with and
advances the policy of this state as delineated in divisions (A) to (N) of section 4928.02 of the Revised
Code. Following the initial filing, subsequent filings shall include how the state policy is advanced by

the ESP.
(9) Specific information

Division (B)(2) of section 4928.143 of the Revised Code authorizes the provision or inclusion in an ESP
of a number of features or mechanisms. To the extent that an electric utility includes any of these
features in its ESP, it shall file the corresponding information in its application.

(a) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for the automatic recovery of fuel, purchased power, and certain other specified costs. An
application including such provisions shall include, at a minimum, the information described below:

(i) The type of cost the electric utility is seeking recovery for under division (B)(2) of section 4928.143
of the Revised Code including a summary and detailed description of such cost. The description shall
include the plant(s) that the cost pertains to as well as a narrative pertaining to the electric utility’s
procurement policies and procedures regarding such cost.
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(ii) The electric utility shall include in the application any benefits available to the electric utility as a
result of or in connection with such costs including but not limited to profits from emission allowance
sales and profits from resold coal contracts.

(iii) The specific means by which these costs will be recovered by the electric utility. In this
specification, the electric utility must clearly distinguish whether these costs are to be recovered from
all distribution customers or only from the customers taking service under the ESP.

(iv) A complete set of work papers supporting the cost must be filed with the application. Work papers
must include, but are not limited to, all pertinent documents prepared by the electric utility for the
application and a narrative and other support of assumptions made in completing the work papers.

(b) Divisions (B)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code, authorize an electric
utility to include unavoidable surcharges for construction, generation, or environmental expenditures
for electric generation facilities owned or operated by the electric utility. Any plan which seeks to
impose surcharge under these provisions shall include the following sections, as appropriate:

(i) The application must includé a description of the projected costs of the proposed facility. The need
for the proposed facility must have already been reviewed and determined by the commission through
an integrated resource planning process filed pursuant to rule 4901:5-5-05 of the Administrative Code.

(ii) The application must also include a proposed process, subject to modification and approval by the
commission, for the competitive bidding of the construction of the facility unless the commission has
previously approved a process for competitive bidding, which would be applicable to that specific

facility.

(iii) An application which provides for the recovery of a reasonable allowance for construction work in
progress shall include a detailed description of the actual costs as of a date certain for which the
applicant seeks recovery, a detailed description of the impact upon rates of the proposed surcharge,
and a demonstration that such a construction work in progress allowance is consistent with the
applicable limitations of division (A) of section 4909.15 of the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric generation facility shall
include a detailed description of the actual costs, as of a date certain, for which the applicant seeks
recovery and a detailed description of the impact upon rates of the proposed surcharge.

(v) An application which provides for recovery of a surcharge for an electric generation facility shall
include the proposed terms for the capacity, energy, and associated rates for the life of the facility.

(c) Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric utility to include
terms, conditions, or charges related to retail shopping by customers. Any application which includes
such terms, conditions or charges, shall include, at a minimum, the following information:

(i) A listing of all components of the ESP which would have the effect of preventing, limiting, inhibiting,
or promoting customer shopping for retail electric generation service. Such components would include,
but are not limited to, terms and conditions relating to shopping or to returning to the standard service
offer and any unavoidable charges. For each such component, an explanation of the component and a
descriptive rationale and, to the extent possible, a quantitative justification shall be provided.
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(ii) A description and quantification or estimation of any charges, other than those associated with
generation expansion or environmental investment under divisions (B)(2)(b) and (B)(2)(c) of section
'4928.143 of the Revised Code, which will be deferred for future recovery, together with the carrying
costs, amortization periods, and avoidability of such charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges for standby, back-
up, or supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for automatic increases or decreases in any component of the standard service offer price.
Pursuant to this authority, if the ESP proposes automatic increases or decreases to be implemented
during the life of the plan for any component of the standard service offer, other than those covered by
division (B)(2)(a) of section 4928.143 of the Revised Code, the electric utility must provide in its
application a description of the component, the proposed means for changing the component, and the
proposed means for verifying the reasonableness of the change.

(e) Division (B)(2)(f) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for the securitization of authorized phase-in recovery of the standard service offer price. If a
phase-in deferred asset is proposed to be securitized, the electric utility shall provide, at the time of an
application for securitization, a description of the securitization instrument and an accounting of that
securitization, including the deferred cash flow due to the phase-in, carrying charges, and the
incremental cost of the securitization. The electric utility will also describe any efforts to minimize the
incremental cost of the securitization. The electric utility shall provide all documentation associated
with securitization, including but not limited to, a summary sheet of terms and conditions. The electric
utility shall also provide a comparison of costs associated with securitization with the costs associated
with other forms of financing to demonstrate that securitization is the least cost strategy.

(f) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions relating to transmission and other specified related services. Moreover, division (A)(2) of
section 4928.05 of the Revised Code states that, notwithstanding Chapters 4905. and 4909. of the
Revised Code, commission authority under this chapter shall include the authority to provide for the
recovery, through a reconcilable rider on an electric distribution utility’s distribution rates, of all
transmission and transmission-related costs (net of transmission related revenues), including ancillary
and net congestion costs, imposed on or charged to the utility by the federal energy regulatory
commission or a regional transmission organization, independent transmission operator, or similar
organization approved by the federal energy regulatory commission.

Any utility which seeks to create or modify its transmission cost recovery rider in its ESP shall file the
rider in accordance with the requirements delineated in Chapter 4901:1-36 of the Administrative Code.

(g) Division (B)(2)(h) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for alternative regulation mechanisms or programs, including infrastructure and
modernization incentives, relating to distribution service as part of an ESP. While a number of
mechanisms may be combined within a plan, for each specific mechanism or program, the electric
utility shall provide a detailed description, with supporting data and information, to allow appropriate
evaluation of each proposal, including how the proposal addresses any cost savings to the electric
utility, avoids duplicative cost recovery, and aligns electric utility and consumer interests. In general,
and to the extent applicable, the electric utility shall also include, for each separate mechanism or
program, quantification of the estimated impact on rates over the term of any proposed modernization
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plan. Any application for an infrastructure modernization plan shall include the following specific
requirements:

(i) A description of the infrastructure modernization plan, including but not limited to, the electric
utility’s existing infrastructure, its existing asset management system and related capabilities, the type
of technology and reason chosen, the portion of service territory affected, the percentage of customers
directly impacted (non-rate impact), and the implementation schedule by geographic location and/or
type of activity. A description of any communication infrastructure included in the infrastructure
modernization plan and any metering, distribution automation, or other applications that may be
supported by this communication infrastructure also shall be included.

(i) A description of the benefits of the infrastructure modernization plan (in total and by activity or
type), including but not limited to the following as they may apply to the plan: the impacts on current
reliability, the number of circuits impacted, the number of customers impacted, the timing of impacts,
whether the impact is on the frequency or duration of outages, whether the infrastructure
modernization plan addresses primary outage causes, what problems are addressed by the
infrastructure modernization plan, the resulting dollar savings and additional costs, the activities
affected and related accounts, the timing of savings, other customer benefits, and societal benefits.
Through metrics and milestones, the infrastructure modernization plan shall include a description of
how the performance and outcomes of the plan will be measured.

(iii) A detailed description of the costs of the infrastructure modernization plan, including a breakdown
of capital costs and operating and maintenance expenses net of any related savings, the revenue
requirement, including recovery of stranded investment related to replacement of un-depreciated plant
with new technology, the impact on customer bills, service disruptions associated with plan
implementation, and description of (and dollar value of) equipment being made obsolescent by the
plan and reason for early plant retirement. The infrastructure modernization plan shall also include a
description of efforts made to mitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the components of any
regulatory asset created by the infrastructure modernization plan, the reporting structure and
schedule, and the proposed process for approval of cost recovery and increase in rates.

(v) A detailed explanation of how the infrastructure modernization plan aligns customer and electric
utility reliability and power quality expectations by customer class.

(h) Division (B)(2)(i) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for economic development, job retention, and energy efficiency programs. Pursuant to this
section, the electric utility shall provide a complete description .of the proposal, together with cost-
benefit analysis or other quantitative justification, and quantification of the program’s projected impact

on rates.
(10) Additional required information

Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of the ESP with respect
to significantly excessive earnings. Division (E) of section 4928.143 of the Revised Code is applicable
only if an ESP has a term exceeding three years, and would require an earnings determination to be
made in the fourth year. Division (F) of section 4928.143 of the Revised Code applies to any ESP and
examines earnings after each year. In each case, the burden of proof for demonstrating that the return
on equity is not significantly excessive is borne by the electric utility. :

http://codes.ohio.gov/oac/4901%3A1—35-03 19/99/9&1%1 14



Lawriter - OAC - 4901:1-35-05 Filing and contents ol applicatlolls. 4L Uy L VL A

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised Code, the electric
utility shall provide testimony and analysis demonstrating the return on equity that was earned during
the year and the returns on equity earned during the same period by publicly traded companies that
face comparable business and financial risks as the electric utility. In addition, the electric utility shall
provide the following information:

(i) The federal energy regulatory commission form 1 (FERC form 1) in its entirety for the annual period
under review. The electric utility may seek protection of any confidential or proprietary data if
necessary. If the FERC form 1 is not available, the electric utility shall provide balance sheet and
income statement information of at least the level of detail as required by FERC form-1.

(ii) The latest securities and exchange commission form 10-K in its entirety. The electric utility may
seek protection of any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed investments in Ohio for each annual period
remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 of the Revised Code, the electric utility
shall also provide, in addition to the requirements under division (F) of section 4928.143 of the
Revised Code, calculations of its projected return on equity for each remaining year of the ESP. The
electric utility shall support these calculations by providing projected balance sheet and income
statement information for the remainder of the ESP, together with testimony and work papers detailing
the methodologies, adjustments, and assumptions used in making these projections.

(D) The first application for an SSO filed after the effective date of section 4928.141 of the Revised
Code by each electric utility shall include an ESP and shall be filed at least one hundred fifty days
before the electric utility proposes to have such S50 in effect. The first application may also include a
proposal for an MRO. First applications that are filed with the commission prior to the initial effective
date of this rule and that are determined by the commission to be not in substantive compliance with
this rule shall be amended or refiled at the direction of the commission. The commission shall endeavor
to make a determination on an amended or refiled ESP application, which substantively conforms to
the requirements of this rule, within one hundred fifty days of the filing of the amended or refiled

application.

(E) Subsequent applications for an SSO may include an ESP and/or MRO; however, an ESP may not be
proposed once the electric utility has implemented an MRO approved by the commission.

(F) The SSO application shall include a section demonstrating that its current corporate separation plan
is in compliance with section 4928.17 of the Revised Code, Chapter 4901:1-37 of the Administrative

" Code, and consistent with the policy of the state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code. If any waivers of the corporate separation plan have been granted and
are to be continued, the applicant shall justify the continued need for those waivers.

(G) A complete set of work papers must be filed with the application. Work papers must include, but
are not limited to, all pertinent documents prepared by the electric utility for the application and a
narrative or other support of assumptions made in the work papers. Work papers shall be marked,
organized, and indexed according to schedules to which they relate. Data contained in the work papers
should be footnoted so as to identify the source document used.
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(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the electric utility
for the application and included in the application must be available in spreadsheet, word processing,
or an electronic non-image-based format, with formulas intact, compatible with personal computers.
The electronic form does not have to be filed with the application but must be made available within
two business days to staff and any intervening party that requests it.

Replaces: 4901:1-35-03

Effective: 05/07/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.14, 4928.141, 4928.142, 4928.143

Prior Effective Dates: 5/27/04
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component of Account 501 fuel. Purchased power was limited to the fuel component
of “economic” purchased power. This deﬁnitioﬁ is used to calculate the cost to the
internal customer (Net Energy Cost or NEC). Without going into great detail, the
EFC followed the FERC fuel clause definition and limited the items in the fuel clause

to the narrow NEC definition of fuel. For instance fuel hendling, (Account 152)

‘which clears to Account 501 (fuel) was not includible. Likewise purchased power

demand charges or capacify payments were not inc!uciible. The EFC did, however,
include certain environmental items such as emission allowance consumption
expense, and gains on the sale of allowances and research and development
expenditures for new clean coal technology. |
ARE THE COMPANIES PROPOSING TO REESTABLISH THAT EFC

METHODOLOGY?

No.‘ S.B. 221 provides for a broader cést—based adjustment that includes all prudently

incurred ﬁ::él, purchased power, and environmental components in an ESP. The

Companies believe that it is reasonable and efficient to include all these components
in a single cost recovery mechanism rather than have separate clauses for each. The
costs the Companies are proposing to include are variable costs directly rclated to
energy produced or purchased to serve the internal load customer. The Companies are
noi proposing to include the capital carrying costs on environmenial capital in the
FAC. Company witness Mr. Baker addresses the recovery of those capital carrying

costs in his testimony.

- 000000178



10

i1

12

13

14

15

16

17

18

19

20

21

22

23

data is & reasonable, albeit conservative, method of establishing the other FAC

components for the base period.

FORECAST OF FAC COSTS

Q.

'ARE. COSTS THAT THE COMPANIES ARE SEEKING TO RECOVER IN

THE FAC EXPECTED TO BE HIGHER THAN THE ADJUSTED FUEL
COMPONENT OF THE COMPANIES’ MOST RECENT SSO RATES

DEVELOPED AS DESCRIBED ABOVE?

Yes. The Companies expect fuel and environmental costs to be substantially higher

than the fuel rates in our most recent SSO. Recent prices for fuel have increased
dramatically. Since the Companies have much of their fuel supply under contracts
they ilave some protection from the increases. Unfortunately, however, as they expire
lower cost contracts are being replaced by much higher cost contracts. Also,
environmental variable costs continue to increase. While allowance expense for the
Companies has come down in recent years due to the additién of environmental
controls, the operating expenses (consumables) 6f the environmentél controls at the
generating plants are climbing rapidly. Since the FAC will include emission
allowance costs, as well as the gains from the sale of allowances, the benefits of the
lower allowance requirements associated with environmental controls will be
reﬂec’rcd in the customers’ rates. |

HOW D}]}-THE COMPANIES CALCULATE THE FAC CHARGE THEY
ARE PROPOSING IN TH]S PROCEEDING?

The Companies have projected 2009 costs for the NEC, those environmental items in

the prior EFC, and the additional cost items to be included in the FAC. These costs
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were assigned to internal load and off-system uses, as explained below in more detail.

The NEC off:system uses include off-system sales to non-AEP entities as well as to

" other AEP operating companies. For example OPCO’s sales of energy to CSP though

the FERC-approved AEP Interconnection Agreement (AEP Pool) is an off-system use
for OPCO. The total FAC costs less those assigned off-system, results in the costs for
the intemal load. The internal load costs, determined for each Company, are divided
by the internal load MWh to develop @ 2009 rate. The same methodology was uscd

to establish the FAC rate in the most recent SSO.

ALLOCATION FACTORS

Q. .

HOW ARE THE ALLOCATION FACTORS DEVELOPED TO ASSIGN THE
COSTS TO INTERNAL LOAD?

Off-system Sales (OSS8) of energy to non-AEP companies for the NEC component of
fuel cost is determined by a stacking of the Companies® generation resources and an
assignment of the highest cost resources to OSS on an hour-by-hour basis. An
exception to this is purchases made specifically for ‘intémal load such as the
renewable purchases required under 8.B. 221. For those costs not assigned directly
by the NEC, I havé used a ratio developed from the NEC MWh data to assign energy

related costs between internal load and off-system uses or I directly assignA the cost to

' either internal load or OSS. I developed this MWh data for the base period using

1999 Net Energy Requirement (NER) reports and for 2009 using forecast NER data.
WHAT ITEMS ARE DIRECTLY ASSIGNED TO INTERNAL LOAD OR

OSs?

12
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Exhibit PIN-1(Rev.), line 36 (for CSP) and at Exhibit PJN-4, line 37 (for OPCo)).
Second, Mr. Roush calculated a cents-per-kWh rate for CSP’s PAR, which Mr. Nelson
added to the base period FAC for CSP.'* (Companies’ Ex. 7, p. 10 and at Exhibit PIN-1
(Rev.), line 37). Third, for OPCo, Mr. Nelson used the frozen 1999 EFC rate net of the
component for Gavin Cap and mine investment/closing cost recovery that had been
identified and transferred to OPCo’s RAC in the ETP case. (Companies’ Ex. 7, p. 10 and
at Exhibits PIN-7 and PIN-4, line 10). Because the RAC expifed, it was a;&pmpriate 0
reduce OPCo’s base period FAC rate by the amount of the Gavin Cap and mine
investment ;'shutdown cost Tecovery cominonent that was in OPCo’s 1999 EFC rate.

The frozen 1999 EFC rates and the 1999 data for the other FAC components,
coupled with the adjustments that Mr. Nelson made to reflect the rate changes since the
Companies’ ETP cases, properly identify the current baseline FAC rate for fuel,
purchased power and environmental varigble expenses within the most recent SSO for
each Company. (2, at 10, Exhibits PIN-1 and PIN-4). In addition, by propetly
identifying the FAC rate components of the Companies’ current SSOs, they have also
identified the appropriate non-FAC base generation components of the current SSOs. |

In sum, the Companies’ approach to identifying the existing FAC rates within
their current SSOs starts with their actual 1999 EFC rates in effect at the time of the
unbundlhé required by their ETP cases. After expanding those 1999 EFC rates to reflect
the same 1999 level of costs associated with the additional expense categories of the

FAC, the Companies conservatively reflected the impact of subsequent actual rate

4 Including CSP’s PAR as an element of its base-period FAC (which results in a lower non-FAC base
rate), is appropriate only if the Companies proposal to include slice-of-system power purchases in the FAC
is also adopted since the slice-of-system: power purchases are intended, in part, to replace power purchased
to supply CSP’s load afler acquiring the Monongahela Power’s Ohio service territory. .
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changes that have occurred. It is a straight-forward and accurate method for identifying -
the existing FAC rates within the Companies’ current $SOs. As a result, by subtraction,
it also provides a straight-forward and accurate method for establishing the non-FAC
components of their current SSOs.

Mr. Nelson explained that recommendations to use estimates of recent fuel costs
as the fuel rate components of the Companies’ current SSO rates should not be accepted,
because they lead to atbitrary results. (Companies® Ex. 7B, pp. 2-5). First, Mr. Nelson
noted that the purpose of identifying the FAC rate vsnthm the current SSO is to establish -
the non-FAC or base SSO in current rates. This is ;ione by subtracting from‘ the current
total SSO the current FAC component. Using fuel costs, rather than fuel rates, to
determine the FAC baseline rate results in the non-FAC portion of the generation rates
floating with whatever assumption is made regarding FAC costs. (/d., at 2). In short, use
of FAC costs in a manner such as OCC witness Smith recommends (OCC Ex. 10, pp 12-
14) would be subjective and arbitrary.

In addition, Mr. Nelson stated that 2008 is shaping up to be one of the most
volatile years in decades for the Companies’ fuel costs. Determining the non-FAC base
SSO by subtracting from the total SSO fuel costs from such a volatile period would be |
inappropriate. Mr. Nelson further expiaincd that use of 2008 cost data would require
resolution of protracted disputes about out-of-period adjustments that impact the 2008
data. (Companies’ Ex. 7B, p. 3).

Mr. Nelson also addressed the Staff's version of a cost-based approach to
determining the FAC components of the Companies’ current SSOs.  Staff Witness

Cahaan recommends using 2007 fuel costs with a 3% escalation for CSP and 2 7%
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escalation for OPCo. (Staff Ex. 10, pp. 3-4). Staff’s approach suffers from the same
basic flaw, in that it seeks to unbundle both the FAC and the base non-FAC rate
components of existing rates based on an arbitrary measure of costs. While it does at
Jeast avoid the practical infeasibility of OCC witness Smith’s recommendation to use
2008 _costé, it does not avoid the subjective and arinitrary characteristic of using a cost-
based approach.-

Mr. Nelson also refuted the rationale that Mr. Cahaan offered for using a cost-
based approach for unbundling rates, that since the Companies eamed good returns inA
2007 and might do so in 2008,. they would not be harmed bjf a cost approach. Mr. Nelson
stated that the cust—bﬁsed approach and the rationale Mr, Cahaan offers in support of it
effectively applies an earnings test, based on results from the RSP period, when no
earnings test is applicable. He noted that such an approach also applies an earnings test
prospectively, in effect to the Companies® ESP at the outset of the plan, when no such
earnings test is permitted by 8.B. 221. (Companies’ Ex. 7B, p. 4).

¢ Operation of the FAC Mechanism

Companies’ witness Roush explained how the Companies’ proposed FAC
mechanism will operate at pages. (Companies’ Ex. 7, pp. 13-13). Based on the projected
2009 FAC costs and internal load values that Mr. Nelson provided, Mr. Roush calculated
2009 FAC rates by service voltage.”> He reviewed the impact on customers of including

the full incremental costs in the FAC rate in conjunction with the other rate increases that

5 The 2009 forecast of costs for the fuel, purchased power, and environmental expenditures that the
Companies propose to recover through their FAC mechanism are contained in Exhibits PJN-2 (CSP) and
PIN-5 (OPCo) to Mr. Nelsen’s Direct Testimony, Companies’ BEx. 7. These costs were assigned to internal
load and off-system uses, in the manner that Mr. Nelson described in detail, at pages 12 — 14 of his Direct
Testimony. The internal load costs projected for 2009, determined for each Company, are divided by the
projected 2009 internal load to develop a 2009 rate. (id,, at 12).
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