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STATEMENT OF THE CASE AND FACTS

In 1999, Henry Allen Holdcroft was convicted of one count of first-degree-felony
* aggravated arson, a violation of R.C. 2909.02(A)(3), and one count of third-degree-felony arson,
a violation of R.C. 2909.03(A)(4). (Sept. 13, 1999, Sentencing Entry). Those convictions arose
from the same indictment. (Nov. 13, 1998, Indictment). Mr. Holdcroft was sentenced to a ten-
year term of imprisonment regarding the aggravated-arson offense, and a five-year term of
imprisonment regarding the arson offense. (Sept. 13, 1999, Sentencing Entry). According to the
trial court: “[TThe sentence imposed for Count Three [arson] shall be served consecutively to the
sentence imposed for Count One [aggravated arson].” (Sept. 13, 1999, Sentencing Entry).
Further, Mr. Holdcroft’s ten-year sentence for first-degree-felony aggravated arson was
mandatory due to his previous conviction for first-degree-felony burglary. (Sept. 13, 1999,
‘Sentencing Entry). With regard to the imposition of postrelease control, the trial court stated that
“a period of post-release control shall be imposed.” (Sept. 13, 1999, Sentencing Entry). And the
trial court explained that sanctions could be imposed if Mr. Holdcroft violated his postrelease-
control conditions. (Sept. 13, 1999, Sentencing Entry).

Over the next ten years, Mr. Holderoft unsuccessfully challenged his convictions and
sentences. Then, after Mr. Holdcroft served his ten-year, mandatory prison term regarding the
aggravated arson offense, and while he was serving the five-year term of imprisonment for the
arson offense, the State of Ohio filed a motion to correct the trial court’s erroneous imposition of
postrelease control under R.C. 2929.191. (Dec. 11, 2009, State’s Motion). And less than a
month later, the State filed a motion through which it requested a de novo sentencing hearing

under this Court’s decision in State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-6434, 920

N.E.2d 958. (Dec. 30, 2009, State’s Motion).



The trial court conducted a de novo sentencing hearing in January 2010. (Jan. 26, 2010,
Resentencing Hearing Tr.). The trial court sentenced Mr. Holdcroft to the same terms of
imprisonment, to be served consecutively. (Feb. 2, 2010, Sentencing Entry). Further, the trial
court notified Mr. Holdcroft that he would be subject to five years of mandatory postrelease
control regarding his first-degree-felony aggravated-arson offense, and three years of
discretionary postrelease control regarding his third-degree-felony arson offense. (Feb. 2, 2010,
Sentencing Entry). Finally, the trial court ordered that restitution be paid to the victims. (Feb. 2,
2010, Sentencing Entry).

Mr. Holdcroft filed a timely notice of appeal. (Feb. 12, 2010, Notice of Appeal). He
presented to the Third District Court of Appeals an assignment of error that addressed the
postrelease-control-imposition issue that .is now before this Court. (Sept. 20, 2010, Opinion and
Judgment Entry, § 14). But the court of appeals dismissed Mr. Holdcroft’s appeal for lack of a
final appealable order because the trial court had failed to properly allocate the restitution
amounts to be paid. (Sept. 20, 2010, Opinioh and Judgment Entry, 4 14).

Thereafter, the trial court issued a nunc pro tunc sentencing entry that corrected its
restitution-imposition errors. (Nov. 16, 2010, Sentencing Entry). Mr. Holdcroft filed a timely
notice of abpeal. (Nov. 29, 2010, Notice of Appeal).

On appeal, Mr. Holdcroft again challenged the trial court’s jurisdiction to impose the
five-year mandatory period of postrelease control because Mr. Holdcroft had served the ten-year
prison term associated with that offense. (Feb. 18, 2011, Merit Brief, at pp. 7-8; Apr. 21, 2011,
Reply Brief, at pp. 3-4). In a 2-1 decision, the court of appeals overruled that assignment of

error. See generally State v. Holdcroft, 3d Dist. No. 16-10-13, 2012-Ohio-3066, 973 N.E.2d 334.

According to the panel’s majority:



For the reasons that follow, we conclude that the words “prison term” and
“sentence” as used by the Ohio Supreme Court in Hernandez and the cases that
follow it mean the entire journalized sentence for all convictions (Counts) in the
case, i.c. the aggregate sentence; and therefore, the trial court sub judice had
jurisdiction to impose the mandatory five-year term of PRC on Holderoft’s
aggravated arson conviction (Count One).

& % ok

Since Holdcroft had not yet completed his aggregate fifteen-year sentence before

the resentencing hearing was held, the trial court had jurisdiction to sentence him

to five years of mandatory PRC on his aggravated arson conviction (Count One).
Holdcroft at q 30, 44. But according to the dissenting judge: “I would sustain the first
assignment of error and find that the trial court was without the authority to impose the
mandatory five-year term of postrelease control required for the aggravated arson conviction due
to the fact that Holdcroft had already served hié sentence for that offense.” Id. at § 59 (Shaw, J.,
«dissenting). The details of the appellate court"é ildidings will be discussed below. The court of
appeals unanimously overruled the remainder of Mr Holdcroft’s assignments of error. See
generally id. |

Through counsel, Mr. Holdcroft filed with the court of appeals a motion to certify a
conflict and asked the court to acknowledge that its holding regarding Mr. Holdcroft’s
postrelease-control-imposition issue conflicted with holdings of the Eighth District Court of
Appeals. (July 11, 2012, Motion to Certify). The court of appeals agreed that its judgment in
Mr. Holdcroft’s case is in conflict with the judgment rendered by the Eighth District Court of
Appeals in State v. Dresser, 8th Dist. No. 92105, 2009-Ohio-2888, rev’d on other grounds, State
ex rel. Carnail v. McCormick, 126 Ohio St.3d 124, 2010-Ohio-2671, 931 N.E.2d 110. (Aug. 16,
2012, Judgment Entry). The court of appeals then certified the following question:

Does a trial court have jurisdiction to resentence a defendant for the purpose of

imposing mandatory postrelease control regarding a particular conviction, when
the defendant has served the stated prison term regarding that conviction, but has



yet to serve the entirety of the aggregate prison sentence, when all of the
convictions which led to the aggregate sentence resulted from a single
indictment?

(Aug. 16, 2012, Judgment Entry, at p. 1).

Mr. Holdcroft, through undersigned counsel, filed with this Court a notice of certified
conflict regarding the certified question. (Aug. 23, 2012, Notice of Certified Conflict, Case No.
2012-1441). This Court determined that a conflict exists and ordered briefing on the certified
question. (Oct. 10, 2012, Entry, Case No. 2012-1441).

Acting pro se, Mr. Holdcroft filed a notice of appeal and memorandum in support of
jurisdiction that presented the certified-conflict-issue to this Court. (Aug. 8, 2012, Notice of
Appeal, Case No. 2012-1325; Aug. 8, 2012, Me~m0ravndu;m, at pp. 13-14, Case No. 2012-1325).
This Court accepted Mr. Holdcroft’s discretionary appéalon that issue (Proposition of Law IX).
- (Oct. 10, 2012, Entry, Case No. 2012-1325). Mr Holdcroft’s motion for reconsideration
regarding certain other propositions of law was overruled. (Nov. 28, 2012, Reconsideration
Entry, Case No. 2012-1325 ).

This Court consolidated Mr. Holdcroft’s certified-conflict and discretionary-appeal cases
and ordered that briefing be consolidated. (Oct. 10, 2012, Entry, Case No. 2012-1325; Oct. 10,
2012, Entry, Case No. 2012-1441). Undersigned counsel now represents Mr. Holdcroft in his

consolidated cases before this Court.



ARGUMENT

Certified-Conflict Question: Does a trial court have jurisdiction to resentence
a defendant for the purpose of imposing mandatory postrelease control
regarding a particular conviction, when the defendant has served the stated
prison term regarding that conviction, but has yet to serve the entirety of the
aggregate prison sentence, when all of the convictions which led to the
aggregate sentence resulted from a single indictment?

Proposition of Law:' When convictions resulting from a single indictment
lead to a defendant’s aggregate prison sentence, a trial court may not
resentence the defendant for the purpose of imposing mandatory postrelease
control regarding a particular conviction if the defendant has finished
serving the prison term for that conviction, even if the defendant has not
served the entirety of the aggregate sentence that included the expired prison

term.

1. Introduction.

The issues presented by the certified-conflict questioﬁ and Mr. Holdcroft’s proposition of
Jaw are the same. The certified-conflict question shoiﬂd be. :ans-vv;i‘ered in the negative. And this
Court should adopt Mr. Holdcroft’s proposition of law. )

In Ohio, when a defendant has been found guilty of multiple offenses, individual
sentences must be given for each of the offenses. Only then can a trial court consider whether
the individual sentences should be served consecutively to one another. A “lump-sum” approach
to sentencing is unlawful. The General Assembly has stated so with clarity, and this Court has
acknowledged that truth and the legislature’s reasons for doing so. The prohibition against such

sentencing is illustrative of how the trial court erred in Mr. Holdcroft’s case.

! This Court accepted Mr. Holdcroft’s ninth proposition of law for discretionary review. (See
Oct. 10, 2012, Entry, Case No. 2012-1325). Mr. Holdcroft filed his memorandum in support of
jurisdiction pro se, and his ninth proposition of law was presented as follows: “The Court lack
[sic] jurisdiction to impose mandatory post-release control upon the Appellant.” (Aug. 8, 2012,
Memorandum, at pp. 13-14, Case No. 2012-1325). To reflect a proposition of law, as opposed to
an assignment of error, counsel has recast Mr. Holdcroft’s pro se ninth proposition of law.



It is undisputed that Mr. Holdcroft had served the entirety of his ten-year sentence for
first-degree-felony aggravated arson by the time that the trial court resentenced him and imposed
a five-year period of mandatory postrelease control regarding that offense. All that was left of
Mr. Holdcroft’s aggregate prison sentence was the remainder of his five-year prison term for
third-degree-felony arson. And in Ohio, a third-degree-felony arson conviction cannot trigger
the imposition of five years of mandatory postrelease control.

When the appellate court’s majority held that the trial court had the authority to impose
mandatory postrelease control against Mr. Holdcroft, it misconstrued the General Assembly’s
mandates and this Court’s jurisprudence. The trial court had no jurisdiction to impose that
sanction after Mr. Holdcroft had served his aggravated-arson prison sentence. Further, the court
of appeals unnecessarily weighed in on th¢ purported “policy”.behind Ohio’s postsrelease-

~control statutes. Simply, in the context of the issués before this Céﬁrt, the pertinent statutes were
written with plain language and this Court’s ;Lpplicable holdings are sound.

The decisions of the Eighth District Court of Appeals fegarding the issues presented
herein are correct. And the dissenting judge in Mr. Holdcroft’s case aptly explained why the trial
court’s actions were improper. The analyses employed by the Eighth District and the dissenting
judge below were straight-forward, reflective of the legislature’s directives, and considerate of
this Court’s applicable holdings. This Court should answer the certified question in the negative,
adopt Mr. Holdcroft’s proposition of law, and vacate the trial court’s imposition of five years of

mandatory postrelease control against Mr. Holdcroft.



1I. Ohio’s sentencing statutes demonstrate that the trial court lacked the authority to
impose a mandatory five-yvear period of postrelease control against Mr. Holdcroft
regarding his aggravated-arson offense because Mr. Holdcroft had served the
prison term associated with that offense by the time that he was resentenced.

There can be no legitimate dispute whether Mr. Holdcroft had served the entirety of his
ten-year sentence for aggravated arson by the time that the trial court resentenced him in 2010.
(See Sept. 13, 1999, Sentencing Entry; Feb. 2, 2010, Sentencing Enftry; Jan. 26, 2010,
Resentencing Hearing Tr.). When the trial court originally sentenced Mr. Holdcroft, it stated:
“[T]he sentence imposed for Count Three [arson] shall be served consecutively to the sentence |
imposed for Count One [aggravated arson].” (Sept. 13, 1999, Sentencing Entry). And Mr.
Holdcroft’s ten-year sentence for first-degree-felony aggravated arson was mandatory due to his
previous conviction for first-degree-felony burglary. (Sept. 13, 1999, Sentencmg Entry). The
“trial court reiterated those facts when it sentenced Mr. Holdcroft de novo in 2010 (Feb. 2, 2010,
Sentencing Entry; Nov. 16, 2010, Sentencing Entry). And the court of appeals acknowledged
‘that Mr. Holdcroft’s ten-year sentence expired before he was resentenced. See ‘Holdcroft at 28
(“Thus, over ten years but less than fifteen years transpired between the time of the sentencing
and the resentencing hearings.”); Id. at 50 (Shaw, J., dissenting) (“Mly first concern is that the
majority decision disregards the specific terms of the judgment entry of sentence in this case,
which, as even the majority concedes, clearly indicates that the ten year prison term for count
one would be served prior to the remaining prison terms. . . .”).

The court of appeals explained the issue before this Court succinctly: “The issue sub
judice is whether the trial court was without jurisdiction to impose five years of mandatory PRC
on Holdcroft’s aggravated arson conviction (Count One) at the resentencing hearing because
Holdcroft had already served ‘the prison term ordered by the trial court.”” Id. at § 30. But the

court’s majority overcomplicated its analysis and construed Ohio’s sentencing provisions



erroneously. See id at § 30-44. The dissenting judge, however, provided a careful analysis of
those authorities. See id at § 47-59 (Shaw, J., dissenting).

In State v. Cook, 128 Ohio St.3d 120, 2010-Ohio-6305, 942 N.E.2d 357, 9 31, this Court
discussed the importance of applying plain-language analysis when reviewing a statute:

“In construing a statute, a court’s paramount concern is the legislative intent. In

determining legislative intent, the court first reviews the applicable statutory

language and the purpose to be accomplished.”” Fisher v. Hasenjager, 116 Ohio

St.3d 53, 2007-Ohio-5589, 876 N.E.2d 546, 20, quoting State ex rel. Watkins v.

Eighth Dist. Court of Appeals (1998), 82 Ohio St.3d 532, 535, 1998-Ohio-190,

696 N.E.2d 1079. Courts are “required to apply the plain language of a statute

when it is clear and unambiguous.” Jaques v. Manton, 125 Ohio St.3d 342, 2010-

Ohio-1838, 928 N.E.2d 434, q 14, citing State v. Lowe, 112 Ohio St.3d 507, 2007-
Ohio-606, 861 N.E.2d 512, 9 9.

V A statute ““may not be restricted, constricted, qualified, narrowed, enlargéd or abridged;
signiﬁcance and effect should, if possible, be accorded to every .WOI‘d, ‘phraseﬁ sentence and part
- ’olf'v.:v:an:»;act.”’ Weaver v. Edwin Shaw Hosp., 104 Ohio St.3d 390, 2004-Ohic-6549, 819 N.E.2d
1079,1{ 13, quoting Wachendorf v. Shaver, 149 Ohio St.  2‘31, 78 N.E.2d 370 (1948), paragraph
ﬁ\;e ;)f the syllabus. “[T]o understand a particular word used in a statute, a coﬁrt is to read it in
context and construe it according to the rules of grammar and common usage.” Rhodes v. City of
New Phila., 129 Ohio St.3d 304, 2011-Ohio-3279, 951 N.E.2d 782, 17, citing R.C. 1.42.
Ohio’s sentencing statutes provide binding authority as to why Mr. Holdcroft could not
be subjected to mandatory postrelease control after he served his first-degree-felony prison
sentence. Under R.C. 2929.01(DD): “‘Sanction’ means any penalty imposed upon an offender
who is convicted of or pleads guilty to an offense, as punishment for the offense. ‘Sanction’
includes any sanction imposed pursuant to any pfovision of sections 2929.14 to 2929.18 or
2029.24 10 2929.28 of the Revised Code.” (Emphasis added.) Id. And under R.C. 2929.01(EE)

(formerly R.C. 2929.01(FF)), “Qentence’ means the sanction or combination of sanctions



imposed by the sentencing court on an offender who is convicted of or pleads guilty to an
offense.” (Emphasis added.) R.C. 2929.01(EE).

As such, the General Assembly plainly directed that a “sentence,” which is composed of
“sanctions,” may be levied toward “an offense.” The legislature simply did not permit trial
courts to impose sanctions in a lump-sum fashion and attach them across multiple offenses. And
postrelease control is a “sanction” under Ohio law. See R.C. 2929.14(D)(1); R.C.
2929.19(B)(2)(c)-(e).

Further, the plain language of Ohio’s postrelease-control-imposition statutes reflect the
errors that permeate the majority opinion in Mr. Holderoft’s case. Under R.C. 2929.14(D):

~ If a court imposes a prison term for a felony of the first degree, for a felony of the
second degree, for a felony sex offense, or for a felony of the third degree that is
- not a felony sex offense and in the commission of which the offender caused or
threatened to cause physical harm to a person, it shall include in the sentence a

- requirement that the offender be subject to a period of post-release control after
the offender’s release from imprisonment, in accordance with that division.

Séé éls:o RC 2929.19(B)(2)(c)-(e). That is, the legislature knew that under Ohio law, sentenc;s,
which ére comprised of sanctions, are to be meted out for individual offenses. And mandatory
postrelease control is one of the sanctions that attaches to felonies of the first degree. Only after
a trial court hands down its sanctions for an individual offense can the trial court determine that
sentences for multiple offenses are to be served consecutively. But even if a trial court
determines that consecutive sentences are necessary, the law does not convert the imposition of
mandatory postrelease control for an individual offense into the imposition of postrelease control
for all offenses of which the defendant has been convicted. And R.C. 2967.28(B) reflects the

General Assembly’s plain-language directive that postrelease control must attach to a specific,

enumerated offense:



and “sentence,’

Each sentence to a prison term for a felony of the first degree, for a felony of the
second degree, for a felony sex offense, or for a felony of the third degree that is
not a felony sex offense and in the commission of which the offender caused or
threatened to cause physical harm to a person shall include a requirement that the
offender be subject to a period of post-release control imposed by the parole
board after the offender’s release from imprisonment. . . . Unless reduced by the
parole board pursuant to division (D) of this section when authorized under that
division, a period of post-release control required by this division for an offender
shall be of one of the following periods:

(1) For a felony of the first degree or for a felony sex offense, five years;
(2) For a felony of the second degree that is not a felony sex offense, three years;

(3) For a felony of the third degree that is not a felony sex offense and in the
commission of which the offender caused or threatened physical harm to a person,
three years.

Because Mr. Holdcroft had served his term of imprisonment for aggravated arson, the
trial court had no statutory authority to impose five years of mandatory postrelease control .

‘regarding that offense. And contrary to the appellate court’s conclusion, the terms “prison term”

126, 844 N.E.2d 301 and its progeny, do not mean the entire journalized sentence for all offenses

in a given case. See Holdcroft at § 30-44.

III.

Holdcroft at 9§ 30. The analysis conducted by the lower court’s majority in coming to that

This Court’s jurisprudence interpreting Ohio’s sentencing statutes precludes the

> as used by this Court in Hernandez v. Kelly, 108 Ohio St.3d 395, 2006-Ohio-

holdings reached by the appellate court’s majority.

According to the appellate court’s majority:

For the reasons that follow, we conclude that the words “prison term” and
“sentence” as used by the Ohio Supreme Court in Hernandez and the cases that
follow it mean the entire journalized sentence for all convictions (Counts) in the
case, i.e. the aggregate sentence; and therefore, the trial court sub judice had
jurisdiction to impose the mandatory five-year term of PRC on Holdcroft’s
aggravated arson conviction (Count One).

conclusion was fundamentally flawed.
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Under R.C. 2929.01(BB)(1), a “prison term” includes a “stated prison term.” And under
R.C. 2929.01(FF), a “stated prison term” includes “the prison term, mandatory prison term, or
combination of all prison terms and mandatory prison terms imposed by the sentencing court
pursuant to section 2929.14, 2929.142, or 2971.03 of the Revised Code or under section 2919.25
of the Revised Code.” While the majority acknowledged those statutory definitions, it
misapplied them in the context of Ohio’s postrelease-control provisions and this Court’s holdings
regarding those provisions. See Holdcroft at 33-44.

Indeed, Ohio’s mandatory-postrelease-control-imposition statutes, R.C. 2929.14(D), R.C.
2929.19(B)(2), and R.C. 2967.28(B), employ the phrase “prison term.” But in that context, the
General Assembly bmerely indicated that if an individual is sentenced to a “prison term” for an
voffense that triggers mandatory postrelease control, the mandatory postrelease control attaches to
the triggering offense specifically. Moreover, the appellate court’s majority ignored this Court’s
applicable postrelease-control jurisprudence.

““When sentencing a felony offender to a term of imprisonment, a trial court is required
to notify the offender at the sentencing hearing about postrelease control and is further required
to incorporate that notice into its journal entry imposing sentence.”” Hernandez at 15, quoting
State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, 817 N.E.2d 864, paragraph one of the
syllabus. “A sentence that does not include the statutorily mandated term of postrelease control
is void.” State v. Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238, 942 N.E.3d 332, paragraph one
of the syllabus.

Importantly, when “a defendant is convicted of or pleads guilty to one or more offenses
and postrelease control is not properly included in a sentence for a particular offense, the

sentence for that offense is void. The offender is entitled to a new sentencing hearing for that

11



particular offense.” (Emphasis added.) State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, 868
N.E.2d 961, syllabus. But a defendant that “has already served the prison term ordered by the
trial court . . . cannot be subject to resentencing in order to correct the trial court’s failure to
impose postrelease control.” Bezak at Y 18; see also Hernandez at ¥ 32 (“In that his sentence has
expired, Hernandez is entitled to the writ and release from prison and from further postrelease
control.”); State ex rel. Cruzado v. Zaleski, 111 Ohio St.3d 353, 2006-Ohio-5795, 856 N.E.2d
263, 9 28 b(“B'ecause Cruzado’s sentence had not yet been completed when he was resentenced,
Judge Zaleski was authorized to correct the invalid sentence to include the appropriate,
mandatory postrelease-control term.”); State v. Simpkins, 117 Ohio St.3d 420, 2008-Ohi0-1 197,
884 N.E.2d 568, syllabus (“In cases in which a defendant is convicted of, or pleads guilty to, an
offense for which postrelease control is required but not properly included in the sentence, the
~:_";‘s§ﬁtence is void, and {he state is entitled to a new sentencing hearing to have postrelease control
imposed on the defendant unless the defendant has completed his sentence.”); State v. Bloomer,
122 Ohio St.3d 200, 2009-Ohio-2462, 909 N.E.2d 1254, § 70 (“[O]ncei an offender has
completed the prison term imposed in his original sentence, he cannot be subjected to another
sentencing to correct the trial court’s flawed imposition of postrelease control.”).

In reaching those conclusions, this Court avoided the flaw inherent in the majority’s
opinion in Mr. Holdcroft’s case. That is, in Ohio, criminal sentencing is offense specific. And
the dissenting judge in Mr. Holdcroft’s case explained why this Court’s jurisprudence disallowed
the holding that was reached by the lower court’s majority.

Notably, the Supreme Court also appears to apply this offense-specific approach

to sentencing in the context of postrelease control. In Bezak, the Supreme Court

expressly stated in its syllabus that “[w]hen a defendant is convicted of or pleads

guilty to one or more offenses and postrelease control is not properly included in
a sentence for a particular offense, the sentence is void. The offender is entitled

12



to a new sentencing hearing for that particular offense.” Bezak, 114 Ohio St.3d
94, 2007-Ohio-3250, 868 N.E.2d 961, syllabus.

It is also notable that the Supreme Court in Fischer limited its decision to only
overrule a specific portion of Bezak. The Supreme Court made it clear that it
revisited “only one component of the holding in Bezak, and we overrule only that
portion of the syllabus that requires a complete resentencing hearing rather than a
hearing restricted to the void portion of the sentence.” Fischer, 128 Ohio St.3d
92, 2010-Ohio-6238, 9 36, 942 N.E.2d 332. Thus, the Supreme Court left intact
its approach to analyze a sentence for a particular offense when reviewing
whether a defendant is entitled to be resentenced for purposes of the trial court
properly imposing postrelease control.

(Emphasis sic.) Holdcroft at § 53-54 (Shaw, J., dissenting).

But further, the trial court engaged in sentence packaging, and this Court’s disapproval of
a lump-sum approach to sentencing illustrates why the majority opinion below was wrong. See
State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, 846 N.E.2d 824, 9 8-9. In Saxon, this
Court addressed a portion of v()rhi»o’.s‘ felony sentencing scheme that is remarkably similar to
Ohio’s postreléé;se-confrol scvheme:; o

But the rationale for “sentence packaging” fails in Ohio where there is no
potential for an error in-the sentence for one offense to permeate the entire
multicount group of sentences. Ohio’s felony-sentencing scheme is clearly
designed to focus the judge’s attention on one offense at a time. Under R.C.
2929.14(A), the range of available penalties depends on the degree of each
offense. For instance, R.C. 2929.14(A)(1) provides that “[f]or a felony of the first
degree, the prison term shall be three, four, five, six, seven, eight, nine, or ten
years.” (Emphasis added.) R.C. 2929.14(A)(2) provides a different range for
second-degree felonies. In a case in which a defendant is convicted of two first-
degree felonies and one second-degree felony, the statute leaves the sentencing
judge no option but to assign a particular sentence to each of the three offenses,
separately. The statute makes no provision for grouping offenses together and
imposing a single, “lump” sentence for multiple felonies.

(First emphasis added.) Saxon at § 8. And “[o]nly after the judge has imposed a separate prison
term for each offense may the judge then consider in his discretion whether the offender should

serve those terms concurrently or consecutively.” Id. atq 9.
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Again, Ohio’s felony-sentencing scheme is offense specific, and the penalties that can be
imposed change based on the degree of the felony offense. See R.C. 2929.14. Likewise, Ohio’s
postrelease-control statutes are offense specific, and the type and length of postrelease control
that can be imposed shifts depending on the degree of the felony offense. See R.C. 2967.28(B).
Not only did the appellate court’s majority in Mr. Holdcroft’s case vitiate this Court’s
jurisprudence, it did so in a way that allowed “an error in the sentence for one offense” to
permeate the entire multi-count group of sentences. See Saxon at § 8.

That is, the appellate court’s majority held that even though Mr. Holdcroft was serving
only the remainder of his third-degree-felony arson sentence—which subjected him to only three
years of optional postrelease control;——the trial court’s 1999 errors regarding the first-degree-
felony could be corrected. Under R'C'; 292}9.01, R.C. 2929.14, R.C. 2929.19, R.C. 2967.28, and

this Court’s holdings in Hernandez, Jordan, Fischer, Bezak, Cruzado, Simpkins, Bloomer, and

Saxon, that conclusion cannot be upheld.

Further, this Court has already rejected the lower court’s interpretation of Ohio’s plainly-

worded sentencing definitions:

R.C. 2929.01(FF) defines a sentence as “the sanction or combination of sanctions
imposed by the sentencing court on an offender who is convicted of or pleads
guilty to an offense.” Appellee in the case at bar points to the “combination of
sanctions” language in this definition and urges us to find that that language
necessarily indicates that a “sentence” includes all sanctions given for all offenses
and is not limited to the sanction given for just one offense. But a trial court may
impose a combination of sanctions on a single offense, for example, a fine and
incarceration. See R.C. 2929.15 to 2929.18; Foster, 109 Ohio St.3d 1, 2006-
Ohio-856, 845 N.E.2d 470, at 45. Therefore, appellee’s insistence that the
“combination of sanctions” language supports his contentions is misplaced. This
language merely recognizes the availability of multiple sanctions for a single
offense.

Further, the statute explicitly defines “a sentence” as those sanctions imposed for
“an offense.” (Emphasis added.) The use of the articles “a” and “an” modifying
“sentence” and “offense” denotes the singular and does not allow for the position

14



urged by appellee. A finding that the statute intended to package the sanctions for
all sentences into one, appealable bundle would ignore the plain meaning of the
statutory language: a sentence is the sanction or combination of sanctions
imposed on each separate offense. If the legislature had intended to package
sentencing together, it easily could have defined “sentence” as the sanction or
combination of sanctions imposed for all offenses.

Saxon at § 11-12.

Indeed, “[n]Jowhere in R.C. 2967.28 does the legislature direct a court to treat a ‘sentence’
or a ‘prison term’ as the aggregate sentence arising from the case for purposes of imposing
postrelease control.” Holdcroft at 56 (Shaw, J., dissenting). Rather, the General Assembly
enacted the opposite. The majority’s holding violated this Court’s proper acknowledgement that
sentencing in Ohio is offense specific. This Court’s answer to the certified-conflict question
should be “no.” And this Court should aciop;t Mr. Holdcroft’s proposition of law and reverse the
judgment of the court of appeals. | -

IV The appellate court’s maibritv ,foc‘u'se‘(.l on inapposite case law and expressed

unnecessary policy concerns in reaching its erroneous decision. The decision of the
Eighth District Court of Appeals in Dresser was correct.

Under Ohio’s statutory sentencing scheme and this Court’s jurisprudence, the trial court
lacked jurisdiction to impose mandatory postrelease control against Mr. Holdcroft regarding his
aggravated-arson conviction because Mr. Holdcroft had completed the prison sentence
associated with that conviction by the time that the postrelease control was imposed. But further,
the appellate court’s attempts to distinguish the issues involved in Mr. Holdcroft’s case from
those that prompted this Court’s holdings in Hernandez, Bezak, and Bloomer, were unavailing.
See Holdcroft at 4§ 31-36.

In those cases, this Court acknowledged the fact that Ohio’s sentencing scheme is offense
specific. See Bezak § 18 (holding that when a defendant that “has already served the prison term

ordered by the trial court . . . cannot be subject to resentencing in order to correct the trial court’s
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failure to impose postrelease control”); Hernandez at § 32 (“In that his sentence has expired,
Hernandez is entitled to the writ and release from prison and from further postrelease control.”);
Bloomer at 4 70 (“[O]nce an offender has completed the prison term imposed in his original
sentence, he cannot be subjected to another sentencing to correct the trial court’s flawed
imposition of postrelease control.”). Moreover, the issue before this Court is well-framed. And
as demonstrated herein, appellate districts that have ruled similarly to the court’s majority in
Holdcroft were wrong.

But further, the court of appeals erroneously shifted its analysis to “policy”
considerations regarding the imposition of postrelease control in Ohio, when again, Ohio’s
sentencing statutes speak for themselves. See Holéz("croﬁ‘ at 9 32-43. True, Ohio has substantial
interests in assuring that defendants serve mandated postrelease control, and that defendants
receive notice of the potential consequences of Violating postrelease control before release from
imprisonment. See id. at ¥ 35-43; see also R.C. 2929. 19 R.C. 2929.191. But that is not the
issue before this Court. Rather, this case is about a trlal court s authority to impose postrelease
control at all, and when it must do so. See R.C. 2929.14; R.C. 2967.28; Bezak Y 18; Hernandez
at § 32; Bloomer at § 70; Simpkins at syllabus. And because Ohio’s sentencing statutes and this
Court’s holdings make clear that sentencing is offense specific, and that postrelease control must
be imposed regarding a particular conviction before the prison sentence has expired regarding
that particular conviction, the appellate court’s policy-based analysis was misplaced.

Finally, the decision of the Eight District Court of Appeals in Dresser was correct. See
Dresser at § 7-11; see also State v. Cobb, 8th Dist. No. 93404, 2010-Ohio-5118, 9 13-17; State v.

O’Hara, 8$th Dist. No. 95575, 2011-Ohio-3060, § 4-11. As noted by the appellate court in

Dresser:
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The State also argues, however, that the trial court can impose postrelease control
because Dresser is still in prison on the rape charges. In support of its argument,
the State cites to R.C. 2967.28(D)(1), which states in pertinent part:

“Before the prisoner is released from imprisonment, the parole
board shall impose upon a prisoner . . . one or more postrelease
control sanctions upon a prisoner.” (Emphasis added).

This section dictates when the parole board must advise the defendant of the
length of his postrelease control, not when the court must notify the defendant that
postrelease control is part of the sentence. The prisoner obviously must be
informed prior to being released of the length of his or her postrelease control.
However, unless a trial court includes notice of postrelease control in its
sentence, the Adult Parole Authority is without authority to impose it.
Consequently, we conclude this section does not impact the holding set forth by
the Ohio Supreme Court that for the sentence to be valid, the trial court must
notify the defendant of postrelease control at the sentencing hearing and include
postrelease control in the sentencing entry, prior to the completion of the

sentence.
(Emphasis added.) (Footnotes omitted.) Dresser at 9 9-10;.see also Holdcroft at § 57-59 (Shaw,
J., dissenting). Thus, the court in Dresser correctly identified that the pertinent consideration
was a trial court’s jurisdiction to impose postrelease control. S‘e.e Dresser at 4 9-10; see also R.C.
2929.14; R.C. 2967.28; Bezak q 18; Hernandez at 32; Bloofﬁer at § 70; Simpkins at syllabus.
That is also the pertinent consideration here. Under Ohio’s sentencing provisions and this
Court’s case law, Mr. Holdcroft was erroneously subjected to five years of mandatory

postrelease control because he had already served the prison sentence associated with that

postrelease control by the time that it was imposed.
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CONCLUSION

The trial court lacked jurisdiction to impose mandatory postrelease control against Mr.

Holdcroft regarding his aggravated-arson conviction. This Court should answer the certified-

conflict question in the negative, adopt Mr. Holdcroft’s proposition of law, and reverse the

judgment of the court of appeals.
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Case No. 16-10-13

PRESTON, J.

(€1} Defendant-appellant, Henry Allen Holdcroft (hereinafier “Holdcroft”),
appeals the November 16, 2010 judgment of the Wyandot County Court of
Common Pleas resentencmg him to include post—release control (“PRC”) for a
mandatory period of five years for aggravated arson and a discretionary penod of

up to three years for arsorl to be run concurren ntly to one another.

{1[2} On November 13, 1998, the Wyandot County Grand Jury indicted
Holdcroft on three counts: Count One, aggravated arson m violation of R.C.
2909.02(A)(3), a first degree felony; Count Two, complicity to commit aggravated
arson in violation of R. C. 2923.03(A)(1), a first degree felony; and Count Three,
arson in violation of R. C. 2909.03(A)(4), 2 third degree felony. (Doc. No. 1). The
charges stemmed from an incident where Holdcroft hired a third party to set fire to
his then—wife’s automobile and hon'm.

{93} On June 9, 1999, the State filed a motion to dismiss Count Two of the
indictment on the basis that the charge was an allied offense of simila: import to
Count One, aggravated arson. {Doc. No. 58). The trial couﬁ granted the State’s |
motion o dismiss Count Two on June 25, 1999. (Doc. No. 79). On July 6-9,

1999, a jury trial was held on the remammg two counts of the indictment against

' Holdcroft. The jury returned guilty verdicts on both counts. (Doc. Nos. 106-07).



Case No. 16-10-13

On July 29, 1999, the trial court filed a Judgment entry of conviction. (Doc. No.
114).

{§4} On September 10, 1999, the trial court sentenced Holdcroft to ten
years unpnsonment on Count One, aggravated arson, and five years imprisonment.
on Count Three, arson. The trlal court ordered “that the sentence. imposed for
Count Three shall be served consecutlvely to the sedtence .imposed in Count One.”
(Sept 13, 1999 JE, Doc. No. 116). Holdcroft was ordered to make restitution to
the victim, Kathy Hurst, of the insurance carrier, in the sum of §5, 775 00, and
$400.00 to Erxc Goodman. The trial court also notified Holdcroft “that a petiod of
post-release control shall be imposed,” and that if he violated his post-release-
control further restrictions upon his 11berty could follow as a consequence. (d.)
Holdcroft was also taxed with the costs-of prosecution and all other fees permitted
under R.C. 2929.18(A)(4). This eniry was jourﬁalized on September 13, 1999.
(1d) |

{ﬁ[S} On September 14, 1999, Holdcroft, pro se, filed a notice of appeal.
(Doc. No. 117). The trial court appomted appellate counsel, and the appeal was
assigned case no. 16-99-04. (Doc. No. 124). On appeal, Holdcroft asserted one
assignment of error, arguing that his convictions were against the manifest weight
of the evidence. State V. Holdcroft Mar. 31, 2000), 3d Dist. No. 16-99-04. The

State also appealed the judgment of the trial court regarding “other acts” evidence

3-
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that was excluded from trial. This Court subsequently overruled Holderoft’s

assignment of error, sustained the State’s assignment of error, and upheld the

" convictions. Id.

{96} While his ‘direct appeal was pending before this Court, qudcroft filed

‘a motion for the appointment of counsel in order to pursue post—conv’iction relief.

(Doc. No. 131). The trial court granted the motion and appointed counsel on
February 3, 2000. (Doc. No. 132).
| {7} On May 5, 2000, Holdcroft, pro se, filed a notice of appeal to the Ohio
Supreme‘Court from this Court’s March 31, 2000 decision. (Doc. No. 134). The
Ohio Supreme Court, however, declined review. State v. Holdcroft, 89 Ohio St.3d |
1464 (2000). |
{48} On June 9, 2000, Holdcroft, through appointed appellate counsel, filed
a motion for a new trial, along with a motion to withdraw as appéllate counsel.
(Doc. No. 135-136). The trial court granted the motion 10 w1thdraw but denied the
motion for a new trial. (Doc. Nos. 138, 141). On June 26, 2000, Holdcroft ﬁled a
motion for jt chal release, which the trial court also denied. (Doc. Nos. 137, 139).
{99} On July 13, 2006, Holdcroft filed 2 “motion to vacate or set aside and
modify sentence pursuant to R.C. 2945.25(A) & CrimR. 52(B).” (Dec. No. 161.)

On July 20, 2006, the trial court overruled this motion, finding it was untimely and

lacked substantive merit “as the Defendant was not convicted of allied offenses of

4-
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‘gimilar import. There were separate and distinct felonies committed by the
Defendant, one involving 2 dwelling and the other involving an automobile.”
(Doc; No. 163.) -

{410} On August 16, 2006, Holdcroft, pro se, filed a notice of appeal from
the trial court’s demal of his motion. (Doc No. 165). On appeal, Holdcroft argued
that his sentence was void because he was sentenced on two offenses that were
allied offenses of similar import. This Court ovérrulcd Holdcroft’s assignment of
 exror, finding that his motion was an untimely postéconviction motion, and, under
a plain error analysis, that the .offen;Sies were not allied offenses of similar import.
State v. Holdcroft, 3d Dist. No. 16 06-07, 2007-Oh10 586.

{q11} On December 11, 2009, the State filed a motion to correct
Holdcroft's sentence pursuant to R.C. 2929.191. (Doc. No. 186). On December
30, 2009, the State. filed a motion for a de novo sentencing hearing to correct
, Holdcroft’s sentence pursuant fo State v. Singleton, 124 Ohio St.3d 173, 2009-
Ohio-6434. (Doc. No. ,195). The trial court granted this motion and conducted a
de novo sentencing on January 26, 2010. (Doc. No. 198). Once again, the trial
court sentenced Holdcroft to ten years Onl Count One and five years on Count
Three. The trial court farther ordered that Count Three be served consecutively to
Count One for an aggregate term of fifteen years. The trial court notified

Holdcroft that he would be subject to five years of mandatory post-release control
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as to Count One and three years of discretionary post—;elease control as to Count
Three. The trial court also noted that the terms of post-release control would not
be served consecutwely to each other The trial court further ordered that
Holdcroft “pay festitution to Kathy Hurst, or the insurance. camer in the sum of
$5,775.00; and make restitution to Eric Goodman in the amount of $400.00.”
(Feb. 2, 2010 JE, Doc. No. 205),

{ﬂlZ} On February 12, 2010, Holdcroft filed a notice of appeal from the
t’riel court’ s Judgment entry of sentence. (Doc. No 210). On May 26, 2010, while
" the appeal was pending, Holdcroft, pro se, filed a pe’atmn for post-conviction -
relief and various motions relating to that petition. (Doc. Nos. 223-26). The trial
court noted that Holdcroft was appointed counsel to handle the direct appeal of his
conviction, which was pending before this Court. (Doc. No. 227). The trial court
subsequently'dismissed Holdcroft’s petition, concluding that it lacked jurisdiction
to rule because his appeal was pending before this Court. (Zd.).

{913} However, on Septer.riber 13, 2010, this Court dismissed Holdcroft’s
direct appeal from the trial court’s de novo resentencing in January of 2010. State
v. Holderoft, 3d Dist. No. 16-10-01, 2010-Ohio-4290. As the basis for dismissing
the case, we determined that the judgment entry imposing Holdcroft’s sentence
and conviction did not constitute a final appealable order. Id. at 19. More

specifically, we found that the trial court’s de novo sentencing entry failed to

6-
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allocate the amount of restitution between the victim, Kathy Hurst, and the
insurance company and that an order of restitution must set forth the amount c;r
method of payment as to each victim reééiving restitution in order to be a final
appealable order. 1d., ciﬁng State v. Kuhn, 3d Dist. No. 4-05‘23, 2006-Ohio-1145,
q 8; State v. Hé?tley, 3d Dist. No. 14—09—42; 2010-Ohio-2018, § 5. Because
Section 3(B)(2), Alticle IV of the tho Constitution limits our jurisdiction to
reviewing “final appealablé orders,” we remanded Holdcroft’s appeal of his de
| novo sentence to the trial b_ourt to resolve the restitution issue.’

-{€/14} Subsequently, on November 16, 2010, the trial court issued a new
~ judgment entry pursﬁa.ﬁt to our decision. (Doc. No. 238). In this entry, the trial
court ordered Holdcr_oft to pay $5,775.00 to Kathy Hurst and also noted that
certain portions of the record supported this sum and that “Ms. Hurst will be
obligatéd to reimburse hef insurance carrier for any money paid to her by it over
and above that which she spent for repairing the vehicle.” (Id) The trial .court

further noted that “[tJhe defense interposed no objection to the restitution figures

offered.” (/d.)

! As g result of this dismissal, on December 20, 2010, we found that the trial court incorrectly concluded
that it lacked jurisdiction to rule on Holderoft’s petition for post-conviction relief. Nevertheless, we found
that the trial court correctly dismissed the petition and the motions related to it because a final order of
conviction and sentence had not been filed in the case. State v. Holdcroft, 3d Dist. No. 16-10-04, 2010-

Ohio-6262, § 21.
-7-
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{415} On November 29, 2010, Holdcroft filed a notice of appeal. (Doc. No.
240). Holdcroft asserts nine assignments of error for our review. We elect to

address Holdcrdft’s first assignment of error last and to combine his other eight

assignments of error for discussion.

' SECOND ASSIGNMENT OF ERROR

THE CONSECUTIVE, MAXIMUM SENTENCES VIOLATED
THE 6™ AMENDMENT TO THE U.S. CONSTITUTION, AND
THF DUE PROCESS CLAUSES CONTAINED IN THE OHIO

AND U.S. CONSTITUTIONS.

THIRD ASSIGNMENT OF ERROR

 THE MAXIMUM, CONSECUTIVE SENTENCES AND THE
RESTITUTION ORDER WERE CONTRARY TO LAW
ANDABUSIVE. :

FOURTH ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN CONVICTING AND
SENTENCING THE APPELLANT ON AGGRAVATED
ARSON AND ARSON COUNTS IN VIOLATION OF THE
DOUBLE JEOPARDY CLAUSE OF THE 5™ AMENDMENT
OF THE U.S. CONSTITUTION, ARTICLE I, SECTION 10 OF
THE OHIO CONSTITUTION AND OHIO’S MULTIPLE-
COUNT STATUTE. :

FIFTH ASSIGNMENT OF ERROR

THE SENTENCE SHOULD BE REVERSED AS IT
VIOLATES CRIMINAL RULE 32, AND THE 5™, 6™ AND
14™ AMENDMENTS TO THE U.S. CONSTITUTION,
BECAUSE IT WAS IMPOSED OVER TEN YEARS AFTER.
THE GUILTY VERDICT.
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SIXTH ASSIGNMENT OF ERROR -

. THE COURT ERRED WHEN IT FAILED TO CHANGE THE
VENUE OR GRANT A MISTRIAL DUE TO JURY TAINT
AND JURY MISCONDUCT THAT VIOLATED THE 6™ AND
14™ AMENDMENTS TO THE U.S. CONSTITUTION, AND
ARTICLE 1, SECTIONS 10 AND 16 OF THE OHIO
CONSTITUTION. '

SEVENTH ASSIGNMENT OF ERROR

THE COURT ERRED IN ADMITTING OTHER ACTS
EVIDENCE IN VIOLATION OF EVID.R. 403 AND 404, THUS
DEPRIVING APPELLANT OF A FAIR TRIAL UNDER THE
6™ AND 14™ AMENDMENTS TO THE US.
CONSTITUTION, AND ARTICLE I, SECTIONS 10 AND 16
OF THE OHIO CONSTITUTION.

EIGHTH ASSIGNMENT OF ERROR

' APPELLANT’S CONVICTION WAS NOT SUPPORTED BY
THE SUFFICIENCY OF THE EVIDENCE IN VIOLATION
OF THE DUE PROCESS CLAUSE OF THE 14™
AMENDMENT TO THE U.S. CONSTITUTION, AND
ARTICLE I SECTIONS 1 & 16 OF THE OHIO
CONSTITUTION, AND THE CONVICTIONS . WERE
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

NINTH ASSIGNMENT OF ERROR

TRIAL COUNSEL RENDERED  INEFFECTIVE
ASSISTANCE OF COUNSEL IN VIOLATION OF THE 6™
AMENDMENT TO THE U.S. CONSTITUTION AND
ARTICLE 1, SECTIONS 10, 16 OF THE OHIO

CONSTITUTION.

{916} Initially, we must determine the scope of our review of these

assignments of error and whether they are properly before this Court. The State

-9-
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asserts that the only issues Holdcrpft may now raise on appéal are those related to
PRC pursuant to State v. Fischer, 128 Ohio St.3d 92, 2010—0hio-6238. Thus, the
State contends that Holdcroft is prec‘lﬁded from challenging the merits of his
conviction, including the determination of gullt and the lawful elements of his
sentence. In response, Holdcroft argues that unhkc the facts at issue in Fischer,
which addressed sentences that were void for lackmg proper PRC notlﬁcatlon, his
case involves a sentencmg entry that did not constitute a final, appealable order
because of the trial court s restitution order. As such, he maintains that our prior
decisions are nulhtws because we did not have jurisdiction until a final appealable
order was rendered, i.e. on November 16, 2010, and that each of his assignments
~of error is properly before this Court as if this were his first direct appeal.

(€17} After reviewing the convoluted proc;edural history of this case, we
conclude that add;essmg Holdcroft’s assignments of error furthers the interests of
justice here. That being said, this Court is very familiar with this case and our
analysis of Holdcroft’s assignments of error will be done summarily.

{18} In his eighth assignment of error, Holdcroft argues that his
conviction was not supported by sufficient evidence and against the manifest
weight of the evidence; We disagree. After reviewing the record herein under the
applicable standards, we conclude that the State presented sufficient evidence and

that Holdcroft’s convictions were not against the manifest weight of the evidence.

-10-
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{919} In his second assignment of error, Holdcroft argues that Oregon v.
Jce, 555 U.S. 160, 129 S.Ct. 711 (2009) abrogated State v. Foster, 109 Ohio St.3d
1, 2006-Ohio-856; and therefore the trial court was required to make factual
* findings before imposing consecutive sentences This Court has rejected this
argumen_t before, and we reject it again. State V. Taylor, 3d Dist. No. 9-10-44,
201'1-Ohio-1866, 4 90. We also reject Holdcroft’s argument that the trial court’s
application of Foster operated as an ex post facto 1aw in violation of the Due
Process Clause. State v. Elmore, 122 Ohio St.3d 472, 2009- Oh10—3478 paragraph
one of the syllabus.

{420} In his third assignment of error, Holdcroft first argues that the trial
court erred in taking judicial notice of the same factual findings it had made at the
original sentencing hearing (prejFogter) for the resentencing hearing (post-
Foster). We disagree. Foster srmply stated that the trial courts were no longer
required to make factual ﬁndmgs Foster did not forbid trial courts from
considering the relevant factors when sentencing. State V. Smith, 11th Dist. No. .
2006-A-0082, 2007-Ohio-4772, 74. We also reject Holdcroft’s argument that
his senterace was not consistent with other sentences for similar arson convictions.
Finally, we reject his argument relative to the trial court’s restitution figure since

Holdcroft did mot object to the same at the resen ntencing hearing. We cannot
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A - 18



Case No. 16-10-13

conclﬁde that the trial court’s restitution order amounted to plain error when the
record supported its order herein.

{921} In his fourth assignment of error, Holdcroft argues that the trial court
erred by imposing sentencés upon both his aggravated arson and arson convictions
since they constlmtcd allied offenses of similar import. - We disagree. The
evidence presented demonstrated that Holdcroft set two separate ﬁres (one upon
the vehitélc and one upon the porch); and therefore, separate aninus exists for each
separaté conviction. State v. Johnson, 128 Ohio St.3d 153, 2010—Ohio—6314; 1 49.

{22} In " his fifth assignment of error, Holdcroft argues that the

“unreasonable delay between his conviction in 1999 and his final sentence in 2010
violated CrimR. 32 and the 5%, 6%, and 14" Amendments {0 the U.S. Constitution.
We reject this argument as well. The u'ial court here did not simply refuse to
sentence Holdcroft; rather, it was subsequently determined upon appeal (almost
ten years later) that Holdcroft’s sentencing entry was non-final. Holdcr_oft was
also resentenced to correct a PRC notification issue. Consequently, we must reject
his arguments of ynreasonable delay. See e.g. State v. Spears, ch Dist. No. 24953,
2010-Ohio-1965. |

{423} In his sixth assignmeht of error, Holdcroft argues that the trial court
erred Whér; it failed to change the venue OT grant a mistrial due to jury misconduct.

Since the record fails to indicate that any of the jurors who read the pretrial
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newspaper artlclc were actually blased in this case, Holdcroft’s arguments lack
merit. State v. Wegmann, 3d Dist. No. 1-06- 98 2008-Ohio-622, § 34- 35

{424} In his seventh assignment of error, Holdcroft argues that the trial
court erred by admlttmg other acts evidence in violation of Evid.R. 403 and 404, |
and thereby, depnvmg hlm of a fair trial We disagree. The evidence of B
Holdcroft’s previous tﬁreat to his wife, Kathy Hurét? that he would burn her house
down if she ever left and Holdcroft’s solicitation of Joshua Shula to burn his
wife’s car and trailer were admissible to show Holdcroft’s motlve intent, plan,
and identity under Evid.R. 404(B) and R.C. 2945.59. Furthermore, the trial
court’s admission of this evidence would be harmléss error at most in light of the
other evidence presented..

{925} In his ninth assignment of error, Holdcroft argues that trial counsel
was ineffective for various reasons. A defendant asserting a claim of ineffective
agsistance of counsel must establish: (1) the counsel’s performance was deficient
or unreasonable under the circumstances; and (2) the deficient performance
prejudiced the defendant. State v. Kole, 92 Ohio St.3d 303, 306 (2001), citing
Stricklaﬁd v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052 (1984). Prejudice
results when “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.”

State v. Bradley, 42 Ohio St. 3d 136, 142 (1989), citing Strickland at 691. “A
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reasonable probability is 2 probability sufficient to undermine confidence in the
outcome.” Bradley at 142; Strickland at 694. Even if we assumé that trial counsel
was ineffective as Holdcroft argues, he has failed to demonstrate prejudice.

{€26} Holdcroft’s eighth, second, third, fourth, fifth, sixth, seventh, and
ninth assignments of error are, therefore, ovcmiled | |

FIRST ASSIGNMENT OF ERROR

THE COURT LACKED JURISDICTION TO IMPOSE
MANDATORY POST-RELEASE CONTROL UPON THE

APPELLANT.

{{[27} In his. first assignment of error, Holdcroft asserts that the trial court
lacked jurisdiction to unpose the mandatory five-year term of ’ PRC for his
aggravated arson conviction (Count One) because by the time of the resentencing
hearing, he had already completed his ten-year-sentence On that conviction and
was serving the remainder of his ﬁvc—year—sentence for his- arson conviction
(Count Two). In response, the Qtate contends that, at the time of the resentencing
heaﬁng, Holdcroft was still serving his aggregatc fifteen-year sentence in the case;
and therefore, the trial court has jurisdiction 10 impose PRC on both convictions.

{428} The relevant procedural history in this case is undisputed. -On
September 13, 1999, the trial court ordered that Holdcroft serve ten years On
Count One, aggravated arson, and five years on Count Three, arson. The trial

court further ordered that the term of imprisonment for Count Three be served

-14-
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consecutively to the term for Count One, for an aggregate term of fifteen years.
The trial court resentenced Holdcroft to impose the proper - terms of PRC in
January of 2010,% imposing five years of mandatory PRC for Count One and up t0

three years of discretionary PRC for Count Three. Thus, over ten years but less

than fifteen years transpired between the time of the sentencing and the
resentencing hearings.

{429} ““When sentencing a felony offender to 2 term of imprisonnient, a '
| trial court is required to notify the offénder at tﬁe seﬁtencing hearing about
postrelease control and is further required to incorporate that notice into-its journal
entry imposiﬁg sentence.”” Hernandez v. Kelly, 168 Ohio St.3d 395, 2006-Ohio-
126, 9 15, quoting State V. Jordan, 104 Ohio St.3d 21, 2004-Ohio-60v85, paragraph
one of the syllabus. A trial court’s failure to incorporate the proper notice of post-
release control—whether PRC is mandatory or discretionary, the duration of PRC,
and the possible consequences for violating PRC—renders the trial cc_)urt’s
sentenciné entry partially void. Fischer, 2010-Ohio-623 8, at § 27-29. Generally
speaking, the appropriate remedy to correct the trial court’s partially void

sentencing entry is to resentence the offender. Jordan, 2004-Ohi0-.6085, at § 23;

2 The resentencing hearing was held on January 26, 2010, but the resentencing eniry was not filed until
February 2, 2010.

-15-
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State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, § 16—17..3 However, an
qffender that “has already served the prison term ordered by the trial court * * *
cannot be subject to resentencing in order to correct the trial coﬁrt’s failure to
impose postrelease control.” Bezak, 2007-Ohio-3250, at Y 18. See also Hernandez,
2006-Ohio-126, at § 32 (“In that his journalized sentence has expired, Hernandez
is entitled to the writ and release from prison and from fuither postrelease
control.”); State ex rel. Cruzado v. Zaleski, 111 Ohio St.3d 353, 2006—Ohi0-5795,
9 28 (“Because Cruzado’s sentence had not yet‘been completed when he was
resentenced, Judge Zaleski ‘Was authorized to correct the invalid sentence fo
include the appropriate, inandatory posﬁ‘eleasé-control -te_rm..”); State v. Simpkins,
117 Ohio St.3d 420, 2008-Ohio-1197, syllabus (“In céses in which a defendant is
convicted of, or pleads guilty to, an éffense for which postrelease control is
. required but not properly included in the sentence, the sentence is void, and the
state is entitled to a new semtencing hearing to have postrelease control imposed
on the défendant unless the defendant has completed his sentence.”); State v.

Bloomer, 122 Ohio St.3d 200, 2009-Ohio-2462, § 70 (“{O]nce an offender has

* The nature of the resentencing hearing depends upon when the partially void sentence was entered. For
sentences entered on or after July 11, 2006, R.C. 2929.191 prescribes the resentencing hearing and
remedial mechanism to correct such sentencing entries. State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-
6434, paragraph two of the syllabus. For sentences entered prior to July 11, 2006, the proper remedy is a
resentencing hearing “limited to [the] proper imposition of postrelease control * Fischer, 2010-Ohio-6238,

at§29. Although the majority in Fischer did not explicitly state that this limited resentencing hearing is an
R.C. 2929.191 hearing, it appears that an R.C. 2929.191 hearing would meet the majority’s requlrements

See Fischer, 2010-Ohio-6238, at § 43, Fn. 3 (Lanzmger J., dissenting) (noting that the majonty s opinion
effectively overruled paragraph one of the syllabus in Smgleton, 2009-Ohio-6434, requiring a de novo

resentencing hearing).
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completed the prison term imposed in his original sentence, he cannot be subjected
to another sentencing to correct the trial court’s flawed imposition of postrelease
control.”). |
{930} The issue sub judice is whether the trial court was without
jurisdiction to impose five years of mandatory PRC on Holdcroft’s aggravated
arson conviction (Count One) at the reséntencing héaring because Holdcroft had
already served “the prison term ordered by the trial co » Specifically, the issue
| concerns whether the words “prison term”™ and “sentence” used by the Ohio
" Supreme Court in 3ezak, Hernandez, Cruzado, Simpkins, and Bloomer mean the
" prison term the tﬂal.court ordered for each conviction (Count) or Qhether these
words refer to the entire term of imprisonment for all convictions (Couﬁts) in tﬁe
case, 1.e. the aggregate sentence imposed for the entire case. If the words have the
former meaning, the trial court was without jurisdiction to impose five years of
mandatory PRC on Holdcroft’s aggravated arson conviction (Count One) since
Holdcroft had ah'eédy served his ten-year sentence on that conviction (Count). If
the words l}avc the léﬁer meaning, the trial court had jurisdiction to impose the
five years of mandatory PRC on Holdcroft’s aggravated arson conviction (Count
One) since Holdcroft was still incarcerated on his total aggregate sentence at the

time of the resentencing hearing. For the reasons that follow, we conclude that the

words “prison term” and “sentence” as used by the Ohio Supreme Court in
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Hernandez and the cases that follow it mean the entire journalized sentence for all

_convictions (Counté) in the case, i.c. the aggregatc sentence; and therefore, the
trial court suia judice had jurisdiction to impose the mandatory ﬁve—year term of
" PRC on Holdcroft’s aggravated arson conviction (Count One).

{931} The answer to. Our mquu’y is not duectly revealed by the Ohio
Supreme Court’s decmons in Hemandez Bezak or Bloomer because the
defendants in those cases were serving terms of imprisonment stemming from
single-count indictments. 2006-Ohio-126, at T 4; 2007-Ohio-3250, at § 1; 2009-
Ohio-2462, at § 22. Comparison to the Court’s decision in Cruzado is also
inapposite since the offender was seﬁtenced on two- counts ‘from two separate
indictments; the trial 'court- ordered that the sentences be served concurrently; and,
the offender was resentenced prior to the expiration of the concurrent terms of
imprisonment. 2006-Ohio-5795, at § 2, 8-9. Similarly, the offender in Simpkins
was sentenced té three concurrent terms of imprisonmenf stemming from a single
indictment, and the offender was resen’;enced prior to the expiration of the
concurreat terms of imprisonment. 2008-Ohio-1197, at § 1-3.

{932} While the aforementioned cases do not directly answer the specific
question .presented here, they do provide the Apolicy lens through which similar
| cases ought to be viewed. The Court in Hernandez explained that notifying an

offender of his post-release cogirél obligations after he has already served the term
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of imprisonment «would circumvent the objective behind RC 2929.14(F) and
2967.28 to noﬁfy Jefendants of the imposition of postrelease control at the time of
their sentencing.” 2006- Ohio-126, at § 28. Significant to the Court’s decision in
Hernandez Was the fact that the offender had already been released from his
original term of impnsonment and had unknowingly v1olated his PRC Id. at | 5-6.
See also Simpkins, 2008-Ohio-1197, at 17. When the prison warden argued that
the trial court’s failure to propetly notify the offender of PRC could be corrected
by simply holding a resentencing hearing, the Court rejected that argument—
comparing an after-the-fact PRC notification t0 an after-the-fact community
control notlﬁcatlon Hernandez 7006-Ohio-126, at § 31, citing State V. Brooks,
103 Ohio St.3d 134, 2004-Ohio-4746; Simpkins, 2008-Ohio-1197, at § 17. The
Court in Hernandez observed that the purpose of R.C. 2929.19(B)(5), which
requires that the trial court provide offenders sentenced to community control with
notice of the possible consequences for Vlolatmg their community control, is to
provide offenders with the notice before a violation of their community control.
2006-Ohio-126, at § 31, citing Brooks, 2004-Ohio-4746, at § 33. Similarly, the
purpose of R.C. 2929. 19(B)(2)(c)-(e)s formerly R.C. 2929. 19(B)Y(3)(c)-(e)s is to
provide the offender with notice of the possible consequences: if he violates the
terms of post-release control before a violation of his post-release control has

aetually occurred. Interpreting the terms “prison term” and “sentence” used in the
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aforementioned cases as the aggregéte séntence on all convictions (Counts) in the
case is consistent with the purpose behind R.C. 2929. 19(B)(2)(c)—(e), because the
offender would be notified about his PRC before his release from prison and,
* consequently, before a violation of PRC could ever occuf.

{933} Interpreting “prison term” and “sentence’” used in the afo;ementioned
. cases as the aggregate sentence on all convictions in the case is also consistent
with Ohio Revised Code Chapter.'2929. For purposes of Chapter 2929, “prison
term” includes “[a] stated prison term,’ > and the “stated prison term” includes the
«combination of all prison ferms and. mandatory prison terms imposed by the
sentedcing court.” R.C. 2929.01(BB), (FF). Similarly, the term «sentence”
inciudes the “combination of sanctions imposed by the sentencing court on an
offender who is convicted of or pleads guilty to an offense.” R.C. 2929.01(EE)
(emphasis added) Possible “sanction[s]” include terms of imprisonment imposed
under 2929.14. R.C. 2929. 01(DD). Moreover, R.C. 2929.14(C)(6) provides that
“[w]hen consecutive prison terms are imposed pursuant to * % * [R.C. 2929.14],
she term to be served is the aggregate of all of the terms sO imposed.” See also
Ohio Adm. Code § 5120-2-03.1 (“When consecutive stated prison terms are
imposed, the term o be served is the aggregate of all of the stated prison terms sO

jmposed.”). Consequently, throughout Chapter 29729, the words “prison term” and -
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“sentence” can refer to multiple terms of imprisonment (sanctions under R.C.

2929.14) imposed by the septencing coutt, i.e. the aggregaie sentence.

{9434} Interpreting the words “prison term” and “sentence” used in the
aforementioned cases as the aggregate sentence imposed on all convictions
(Counts) in the case is also consistent with R.C. 2929.191. In response {0 Jordan

and Hernandez, the General Assembly enacted H.B. 137, which provided, in

relevant part:

(A)(V) If, prior to the effective date of this section, 2 court
imposed a senfence including a prison term of a type described in
division (B)(3)(c) of section 2929.19 of the Revised Code and
failed to notify the offender pursuant to that division that the
offender will be supervised under section 2967 28 of the Revised
Code after the offender leaves prison or to include a statement fo
that effect in the judgment of conviction entered on the journal
or in the sentence pursunant to division (F)(1) of section 2929.14
of the Revised Code, at any fime before the offender is released
from imprisonment under that term * * *

(2) If a court prepares and issues a correction to a judgment of
conviction as described in division (A)(1) of this section before

the offender is released from imprisonment under the prison term
. the court imposed prior t0 the effective date of this section, the
court shall place upon the journal of the court an entry nunc pro
tunc to record the correction to the judgment of conviction and
shall provide a copy of the entry to the offender or, if the
offender is not physically present at the hearing, shall send 2
copy of the entry to the department of rehabilitation and

correction for delivery to the offender. * * *
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R.C. 2929.191(A)(1), (2) (émphasis addéd) (eff. 7—11—06).4 As we alluded to |
above, the words “prison term” and “sentence” 1n R.C. 2929.191 have been
expressly defined in R.C. 2929.01 to include the combination of prison terms, i.¢.
~ the aggregate senteﬁce, imposed upon an offender by the sentencing court.

{ﬁBS} Moreover, R.C. 2929.191’s lahguag¢ mﬁSt be interpreted in light of
the history in which it was enacted, the General Assembly’s response to Jordan
and Hernandez, and in light of its re_me_:ciial purpose. Singleton, 2009-Ohio-6434,
at 9 48 (3feifer, J., dissenting) (R.C. 2929.191 was enacted in»fesPonse o Jordan
and Hernandez), 1d. at § -65 (Lanzinger and Stratton, J.J., concurring in part,
dissenting in part) (same); Id. at § 23 (describ.ingiR.C..' 2926.191 as remedial);.
(HB. i37 Final Bill Analysis) (“amendments made in the act concéming post-
release control are non-substantive and merely clarify the prior law and thus are
remedial in nature”). ‘Remedial laws are to be liberally construed to give effect to
their legislative purpose and to promote justice. R.C. 1.11. See also Clark v.
Scarpelli, 91 Ohio St.3d 271, 275 (2001), citing C?zrran v. State Auto. Mut. Iﬁs.
Co., 25 Ohice St.2d 33, 38 (1971). The General Assembly’s purpose in enacting
R.C. 2929.191 was, in part, “to reaffirm that, prior to [the statute’s] effective date,
an offender subject to post-release control sanctions was always subject to the

post-release control sanctions after the offender’s release from imprisonment

4 R.C. 2929.191 was recently amended by H.B. 86 (eff 9-30-11) to reflect changes in the sentencing
statutes, however, the changes to R.C. 2929.191 were not substantive and do not affect the analysis herein.
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without the need for any prior notification or warning * * *.” A(H.B. 137 Final Bill
'Analysié). The General Assembly also declared that it intended R.C. 2929.191 to
apply “regardless of whether [the offcndefs] were sentenced prior to, or are
sentenced on or after, the act’s effective date * * *.7 (Id.). See also Si‘ngleton,
7009-Ohio-6434, at § 65 (Lanzinger and Stratton, J.J .,' concurring m part, -
dissenting in part). In light of the foregoing, we conclude that interpreting the
words “prison term” and “sentence” as the aggregate senténcc for all convictions
(Counts) in the éase better effectuates the iegisl_ative purpose of R.C. 2929.191 by
ensuring that offenders are- serving post-release control upon their releaéé_ from
prison as required under R.C. 2967.28(B). |

{436} The Couﬁ of Appeals, for its part, has taken different positions on
this precise issue. The Eighth District has held thét it is the expiration of the
septence on the specific convictioﬁ (Count) for which post-release control is
applicable, and not the offender’s ultimate release from prison, ‘that determines
whether a court may correct a sentencing error and impose post—#elease control at
resentencing. State v. Dresser, 8th Dist. No. 921053, 2009-Ohio-2888, § 11,
reversed on other grounds in State ex rél. Carnail v. McCormick, 126 Ohio St.3d
124, 2010-Ohio-2671. The defendant in Dresser pled guilty to two counts of rape
and two counts of pandering sexually-oriented material involving a minor in 2000.

2009-Ohio-2888, at § 3. The trial court imposed an indefinite concurrent sentence
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of ten years to life on the rape charges and a concusrent sentence of five yéars on
the pandériﬁg charges. Id. The trial court further ordered t,hatA the concurrent rape
sentence was to run consecutlve to the five-year concurrent sentence for
pandering; however, the trial court failed to 1mpose post-release control on the
pandering counts. Id. In July 2007, the tnal court held a heanng and adv1sed the
defendant of his mandatory five-year term of PRC on the pandering convictions.
Ia’ at § 4. The defendant appealed and argued that he could not be given PRC.on
the pandering convictions since he had already served his five year concurrent
terms on those convictions by ihé tirae ‘of the hearing. /d. at § 5. The Eighth
District determjhéd that, because the defendant had failed to file the original
sentencing transcript, there was no evidence as to which order the offenses were {0
be served, and, in the absence of evidence to the contrary, thé sentence for the rape
charges was to be served first. Id., citing State v. Dresser, gth Dist. No. 90305,
2008-Ohio-3541 (Dresser 1). Nevertheless, the Eighth District concluded the trial
court erred by failing to conduct a de novo hearing and remanded the matter for a
new sentencing hearing. IJ.
{937} On remand, the trial court conducted a d¢ novo sentencing hearing
and ordered the concurrent five-year sentence on the pandering charges be served
prior to the indefinite fape sentences. Jd. at § 6. The trial court then concluded

that post-release control could not be imposed on the pandering convictions,
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because the defendant had already served the five-year sentence on those -
convictions. /d. Thereafter, the State appeéled and argued that the trial court erred
by failing to impose the mandatory term of PRC. Id. at 9 7. The Eighth District
fejected the State’s argument, howevef, and concluded that the trial court could
not retroactively ifnpoée the mandatory PRC upon the defendant for his pandering
convictions since he had already served the sentence fbr those convictions by the
time of the resenten_cing hearing. Id. at § 8.

(438} In reaching its socision in Dresser, the Eighth District stated that
«“other districts have -also ‘considered this issue and have concluded that it is the
expiration of the prisoner’s journalized sentenée, rathef than the offender’s
ultimate release from prison that is determiﬁative of the trial court’s authority to .
fesentence.” Id. at 11, citing State v. Bristgw, 6th Dist. No. L-06-1230, 2007-
Ohio-1864; State v. Turner, 10th Dist. No. 06AP-491, 2007-Ohio-2187; and State
v. Ferrell, 1st Dist. No. C-070799, 2008-Ohio-5280. Although the Eighth District
correctly stated the general proposition of law from those cases, the appellate court
failed to apply-the proposition of law correctly in Dresser. The facts of Dresser
are easily distinguishable from the facts in Bristow, Turner, and Fi errel]l. All of the
defendants in those cases, unlike Dresser, were sentenced fo consecutive sentences
for convictions in separaie cases stemming from separate indictments. Bristow,
2007-Ohio-1863, at § 2; Twrner, 2007-Ohio-2187, at  4; Ferrell, 2008-Ohi§-
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5280, at 1. In fact, the defendants’ convictions in Turner and Ferrell were from
different counties. 2007-Ohio-2187, at § 4; 2008-Ohio-5280, at § 1.
Consequently, the “journalized sentence” to which .the Courts in Bristow, Turner,
and Ferrell were referring to was the journalized sentence for an entire case—not
the sentence for a _single conviction (Count) in a single case. Therefore, the:
speciﬁc rule of law from Bristow, Turner, and Ferrell was that a trial court lacks
jurisdiction to impose PRC upon an offender when the sentence for the entire case
has been already served, even though .the offender is still incarcerated on a
different case and the sentence in the second case was ordered to be served
consecutive to the first (now finished) case. This rule has been followed by
several other districts besides the first, sixth,” and tenth, including this district.
State v. Arnold, 189 Ohio App.3d 238, 2009-Ohio-3636 (2nd Dist.); State v. Ables,
3d Dist. No. 10-11-03, 2011-Ohio-5873; State v. Henry, 5th Dist. No. 2006-CA-
00245, 2007-Ohio-5702; State v. Rollins, 5th Dist. No. 10CA74, 2011-Ohio-2652.
Despife the obvious differences between the facts and procedural history in
Bristow, Turner, Ferrell, and the facts and procedural history in Dresser,. the

Eighth District still follows Dresser and continues to examine sentences On

5 The Sixth District does have one case not following this rule. State v. Lathan, 6th Dist. No. L-10-1359,
2011-Ohio-4136. This appears to be the only case that has held that consecutive sentences in separate
cases constitute one aggregate sentence for purposes of resentencing for proper imposition of PRC. The
Sixth District has other cases following the rule it previously set forth in Bristow, supra. State v. Larkins,
6th Dist. No. H-10-010, 2011-Ohio-2573; State v. Helms, 6th Dist. No. 1-10-1079, 2010-Ohio-6520.
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specific convictions (Counts) for purposes of determinjﬁg whether a trial court has
jurisdiction to impose PRC at a rgsentencing hearing. State v. Cobb, 8th Dist. No.
93404, 2010-Ohio-5118; State v. O’Hara, 8th Dist. No. 95575, 2011-0hio-3060.
{439} The Ninth District, on the other hand, has concluded that, for
purposes of determining whether a trial court haé jurisdiction to resentence an
offender to properly impése PRC under Hernandez and its progeny, a “journalized
sentence that includes consecutive sentences does not expire untﬂ the aggregate
time of the consecutive sentences expires.” State v. Deskins, 9th Dist. No.
10CA009875, 201 1-Ohio-2605, € 19. The defendant in that 6as¢ pled guilty to
five counts of rape, and, in September 2003, the irial court sentenced him to serve
five years imprisonment on each count and further order that the terms be served
consecutively for an aggregate term of twenty-five years. Id. at 2-3.5 In April
2010, the trial court held a reseﬁtencing hearing and resentenced the defendant to
the same twenty-five-year aggregate prison term, but this time properly imposed
the mandatory ﬁve—year‘ term of PRC. Id. at ¢ 4. Like Holdcroft herein, the
defendant in Deskins argued that the trial court lackfcd‘ jurisdiction to impose ?RC

on at least one of his convictions since he had already served seven years by the

6 1t is not clear from the appellate court’s decision whether or not the irial court specified the order in which
the defendant was to serve the consecutive prison terms, i e. count one first, count two second, etc. Deskins,

2011-Ohio-2605; at § 2-3.
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time of the resentencing hearing, but the Ninth District rejected this argument and
found that the defendant’s journalized sentence had not expired. Id. at § 19.

{ﬁ[40} To reach its decision, the Ninth District relied upon the Fifth
District’s decision in State v. Tharp, 5th Dist. No 07-CA-9, 2008-Ohio- 3995, The.
defendant in Iharp pled no contest and was found guﬂty of two counts of
| burglary, second degree felomes one count of theft of a motor vehicle, a fourth
degree felony; two counts of theft of a firearm, fourth degree felonies; one count
of breaking and entering, 2 fifth degree felony; and two counts of theft in
| violation, fifth degree felonies. Id at§2. On November 1, 2000, the trial court
sentenced the defendant to two years on each of the two burglary conwcttons ‘one
year on the theft of a motor vehicle conviction, one year on the breaking and
entering conviction, six months on each of the two theft of a firearm convictions,
and six months on each of the two theft convictions. Jd. at § 3. The trial court
ordered that the terms of imprisonment be served consecutively for an aggregate
eight years imprisonment, but the trial court did not specify which term of |
imprisonment was {0 be served first. Id. at {3, 11. On October 16, 2006, the trial
court held a resentencing hearing 10 properly impose PRC. Id. at § 4. On appeal,
the defendant argued that the trial court Jacked jurisdiction to impose PRC upon
his burglary conkuons (Counts One and Two) since the termination judgment

entry listed the burglary convictions first, and he had already served the four years

28-

A - 35



Case No. 16-10-13

for those convictions by the time of the resentencing hearing. Id. atq 12. The
Fifth District rejected the defendant’s argument, reasoning as follows:
The charges for which Appellant was found guilty and sentenced
to arise from a single indictment jssued on February 24, 2000.
The trial court’s sentencing entry stated that each term was to
be served consecutively, but the trial court generally stated as to
each count that, “said period of incarceration to be served
consecutive to the time herein imposed.” The trial court-did not
specify that certain counts were to be served consecutively to
another. Accordingly, we find Appellant’s journalized sentence

. for an aggregate term of eight years does not expire until
November 2008. The trial court did not lack jurisdiction to

correct Appellant’s jnvalid sentence to include post release
control because Appellant’s journalized sentence had not yet
expired when he was resentenced. :

. Id.atq 14.

{q41} While the trial court sub judice did specify that Holderoft’s ten-year
aggravated arson sentence be served first, we do nét think this facf, alone,
. sufficiently distinguishes our case from Deskins and Tharp, supra. Although the
Fifth District did rely ﬁpon this fact, in part, when it reached its decision, it also
specifically noted that the defendant’s sentence arose from a single indictment. Id.
Since its decision in Tharp, the Fifth District has distinguished Turner, Ferrell,
and Arnold, at least in part, on the basis that the defendants in those cases were
centenced in scparate cases. State v. Booth, 5t Dist. No. 2010CA00153, 2011-
Ohio-2557, § 12-13. The Fifth District has also more recently clarified the

applicable rule O be gleaned from Bristow, Turner, Ferrell, and Arnold as
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follows: “where an offender has completed his sentence on the case for which the
~court has resentenced him under R.C. 2929.191, the resentencing entry is void for
lack of jurisdiction even if the offender remains incarcerated on another case at the
time of the resentencing.” Id., at § 12, citing State v. Henry, 5th Dist. No. 2006-
- CA-00245, 2007-Ohio-5702. See also Rollins, 2011-Ohio-2652, at § 10 (“the
Janguage of R.C. ‘2929.19i(A)(1) which permits resentencing “at any time before
the offender is released from prison on that term” refers to the Richland County
sentence. The sentence from Paulding County is a completely separate term of
imprisonment, jniposed by  different court under a separate indictment and case,
and imposed roughly ten months after appellant began to serve his term of
jimprisonment from Richland County.”).

{942} After reviewing the afc;rementioned cases, we agree with the Fifth
District that the rule in Bristow, Turner, Ferrell, and Arnold applies where the
offender has been sentenced in separate cases énd the separate cases have been
ordered to be served consecutively. We do not agree with the Bighth District’s
expansion of this rule to include convictions { Counts) in a single case arising from
a single indictment like the case herein. Therefore, we hold that, for purposes of
determining whether a trial court has jurisdiction to resentence a defendant to
properly include PRC a journalized sentence for a single case that includes

consecutive sentences on separate convictions (Counts) does not expire until the
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aggregate time of the consecutive sentences for all the convictions -(Counts)
expires. Deskins, 2011-Okio-2605, at  19.

{943} Our holding here is not only consistent with the Ohio Revised Code
and the applicable case law but is also consistent with public policy. As we
previously ‘mentioned, our conclusion here is consistent with the policy of
r_mtifying' the -foender of his PRC prior to a possible violation of the same.
Moreover, our conclusion here ensures that offenders are actually serving their
PRC—PRC, which was determined to be appropriate as a matter of public po}icyr
as evidenced in R.C. 2967.28. This strong public policy of ensuﬁng that offenders
are serving post-release control was further expressed when the Geperal Assembly
promptly passed of H.B. 137 (enacting R.C. 2929.191) in resijonse to the Ohio
Supreme Court’s decisions in Jordan and Hernandez. The Ohio Supreme Court
has also recognized this same public policy in its post-release control cases. See
Simpkins, 2010-Ohio-.1197, at § 26 (“Although res judicata is an vimp_ortant
doctrine, it is not so vital tﬁat it can override ‘society’s interest in enforcing the
law, and in meting out the punishment the legislamre has deemed just.””) (quoting
State v. Beasley, 14 Ohio St.3d 74, 75 (1984)); Fischer, 2010-Ohio-6238, at ] 21-
23. Finally, bur decision encourages multi-count indictments (a single case) rather
than separate indictments (separate cases), which enhances judicialneconomy,

diminishes 'inconvenience to witnesses, and minimizes the possibility of
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incongruous resuits for the defendant. See State v. Schaim, 65 Ohio St.3d 51, 58
(1992) (joinder under CrimR. 8(A)). |

{944} Since Holdcroft had not yet completed his aggregate fifteen-year
sentence before the resentencing hearing was held, the trial court had jurisdiétion
to sentence him to five years of mandatory PRC on his aggravated arson .
conviction (Count One). |

© {445} Holdcroft’s first assignment of error is, therefore, overruled.

{946} Having found no error prejudicial to the appellant herein m the

particulérs assigned and argued, we affirm the judgment df the‘ trial court. |
| Judgment Affirmed

ROGERS, PJ. .co-nclufs.

fjlr

SHAW, P.J., Concurs in Part and Dissents in Part,

{947} In its decision to overrule the first assignment of error, the majority
acknowledges that the Supreme Court of Ohio has not resolved the issue presented
of whether a trial court has the authority to impbse postrelease control on a
defendant who has already completed his or her prison term for 2 particular
offense, but remains imprisoned on another offense arising from the same case. In

proposing its resolution of this issue, the majority sets forth a statutory and case
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analysis that the majority believes precludes the reviewing court from considering

the specific sentence ordered by the trial court directed to each individual offense

charged within an indictment. Instead the majority would reqﬁire the reviewing

court to base its decision only upon 2 "lump-sum,” aggregate anglysis which

essentially forges the entire "indici;ment," or "indictments" and the aggregate
“"sentence" or "sentences” into a single, overall "prisonA term."

{948} According to the majority, the multiple or consecutive sentences.
cpntained within this single "prison term" are then always capable of later being
parsed and interpreted in favor of the state, for purposes of interpreting prison time
served and cleaning up PRC. errors, (or perhaps even for interpreting double
jeopardy implications), without regard to how many different individual offenses
are involved, without reggrd to the specific terms of any individual senteﬁcing
orders contained within each judgment entry and without regard to how many of
these individual sentences, according to the specific terms of the judgment entry,
have in fact been completely served at the time any of thesc‘ other issues are raised.
As a consequence, the maj ority effectively rules in the case before us that where
ﬁlere are multiple sentences within a single case, the trial court does not have the

authority to specify which individual sentence is to be served first, regardless of

what it states in the judgment entry.
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\

{449} Because 1 believe the majority's proposal to shift our analysis of

these cases from the specific sentence imposed by the trial coﬁrt pertaining to each

" individual offense in any given indictment, toward an analysis based only upon the

overall aggregate sentence and aggregate prison term is pfobiematic m gehgral and -

* unwarranted in this particular case, I respectfully dissent from the disposition of

‘the first .assignment of error. I concur- 1n the disposition of tﬁe remaining
assignments of error.

{950} My first concern is that the majority decision disregards the specific
terms of the judgmerit entry of sentence 1n this case, which, as even the majority
concedes, cle_arly indicates that the ten year prison term for count one would be .
served prior to the remaining prison terms, and hencé the sentence for count one
would have been bo1npleted at the time the PRC issue regarding c;ount one arose. I
see nG sound reason for disregarding the specific language of a trial court's own
judgment entry of sentence in interpreting matters pertaining to that sentence.

Thus, even if the majority rationale were to be considered as a viable
ndefault" alternative employed to determine the order of sentences in those cases
where the sentencing entry is silent on the nature of the consecutive sentences,
there is no reason to appiy it in the present case where the trial court itself has

given us all the information we need to decide the question. And as noted above, it’

seems to me that by disregarding the trial court's specific sentencing language in
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this case, we are effectively ruling that trial courts in general do not have the
authority to specify the order of consecutive sentences in a judgment entry of
sentence; somet}ﬁng that I question whether we have the authority to do.

© {€51} Second, and perhaps more 'importanﬂy, beyond merely deviating
from what I believe to be the sounder appellate approach of addressing each
specific offense, conviction and sentence for each count in the indictment, 1
believ-e the position taken by the majority runs counter to fundamental sentencing
principles in Ohio jurisprudence which req.uiré courts to separately analyze the
specific sentence imposed for each offense. The Supreme Court of Ohio has stated - .
the. following with regard to the purpose underpinning Ohio felony-sentencing .

statutes.

Ohio’s felony-sentencing scheme is clearly designed to focus the
judge’s attention om One offense at a time. Under R.C.
2929.14(A), the range of available penalties depends on the degree
of each offense. For instance, R.C. 2929.14(A)(1) provides that
“[flor a felomy of the first degree, the prison term shall be three,
four, five, six, seven, eight, nine, or ten years.”7 (Emphasis
added) R.C. 2929.14(A)(2) provides a different range for
second-degree felonies. In a case in which a defendant is
convicted of two first-degree felonies and one second-degree
felony, the statute leaves the sentencing judge no option but to
assign a particular sentence to each of the three offenses,
separately. The statute makes no provision for grouping offenses

7 3We note that the legislature has since amended the felony-sentencing statutes 0 include new ranges of
available penalties for some offenses. For example, R.C. 2929.14(AX1) now provides, “[flor 2 felony of
the first degree, the prison term shall be three, four, five, six, seven, eight; nine, ten, ot eleven years.”
However, the overriding offense-specific approach t0 the felony-sentencing scheme remains the same.
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together and imposing a single, “lump” sentence for multiple
felonies.

Although imposition of concurrent senfences in Ohio may
appear to involve a “lump” sentence approach, the oppesite is
actually true. Instead of considering multiple offenses as 2
whole and imposing one, overarching sentence to encompass the
entirety of the offenses as in the federal sentencing regime, 4
judge sentencing a defendant pursuant o Ohio law must consider
each offense individually and impose a separate sentence for each
offense. See R.C.-2929.11 through 2929.19. * * ¥ Only after the
judge has imposed a separate prison term for each offense may
the judge then consider in his discretion whether the offender
should serve those ferms concurrently or consecutively. * * *
Under the Ohio sentencing statutes, the judge lacks the authority
to consider the offenses as a group and to impose only an omnibus

sentence for the group of offenses.

State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, ¥ 8-9. tIntemal Citations

Omitted) (Emphasis added).
{52} In addition, the Supreme Court in Saxon specifically addressed the

term “sentence’.’ as defined in R.C. 2929.0 L(E)E), the former R.C. 2929.01(FXF),
and reached a conclusion that appears to be inconsistent with majority’s regarding
how the term “sentence” is applicable to Ohio’s felony-sentencing scheme.

Revised Code Section] 2929.01(F F) defines a sentence as “the
sanction or combination of sanctions imposed by the sentencing
- court on an offender who is convicted of or pleads guilty to an
offense.”®  [The State] in the case at bar points to the
“combination of ‘sanctions” language in this definition and urges
us to find that that [sic] language necessarily indicates that a
«gentence” includes all sanctions given for all offenses and is not

8 The term sentence is nOW codified under R.C. 2929.01(FF) which provides the same definition stated
above.
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limited to the sanction given for just one offense. But a trial
court may impose a combination of sanctions on a single offense,
for example, a fine and incarceration. See R.C. 2929.15 to
2029.18 * * *. Therefore, [the State’s] insistence that the

«combination of sanctions” language supports [it’s] contentions
is misplaced. This language merely recognizes the availability of
multiple sanctions for a single offense.

Further, the statute explicitly defines “a sentence” as those
sanctions imposed for “an offense.” The use of the articles “a”
and “an” modifying «gontence” and “offense” denotes the
singular and does not allow for the position urged by [the State].
A finding that the statute intended to package the sanctions for
all sentences into one, appealable pundle would ignore the plain
meaning of the statutory language: a sentence is the sanction or
combination of sanctions imposed on each separate offense. If the

Jegislature had intended to package sentencing together, it easily
could have defined “sentence” as the sanction or combination of

sanctions imposed for all offenses.
Saxon at 99 12-13. (Emphasis in original).

{953} Notably, the Supreme Court also appears to apply this offense-
speciﬁc.approach to sentencing in the context of postrelease control. In Bézak, the
Sﬁpremc Court expressly stated in its sylla;DﬁS that “[wlhen a defendant 'is
convicted of or pleads guilty to one or more offensés and postrelease control is not
properly included in a sentence for a particular oﬁfense? the sentence is void. The
offender is entitled to a neW sentencing hearing for that particular offense.”
Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, syllabus.

{g54} It is also notable that the Supreme Court in Fischer limited its

decision to only overrule a specific portion of Bezak. The Supreme Court made it
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cléar that it revisited “only one .component of the holding in Bezak, and we
overrule only that portion of the syllabus that requires a complete resentencing
hearing rather than 2 hearing restricted t0 the void portion of the sentence.”
Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238, 9 36. Thus, the Supreme Court left
intact its approach to analyze a sentence for a particular offense when reviewing
whether a defendant is entitled to be resentenced for purposes of the trial court
properly iﬁlposing postrelease control. |

{1[55} In ad_dition, tfle statutory scheme for imposing postrelease control in
R.C. 2967.28 appeai’s ‘{0 mnmc »the_ felony-sentencing statute analyzed by the
Supreme Court in Sax-oﬁ.f In farticular, the terms «“gentence” and “prison term” are
used to refer to the individual sanction imposed by the trial court for a particular
oﬁ%n&e; Like the felony-seniencing scheme, the statute governing postrelease
control. assigns specific terms of postrelease control according to the degree of
feiony or category of offense—i.c., felony sex offense. For instan;:e, R.C

2967.28(B) provides that

Each sentence to a prison ferm for a felony of the first degree,
for a felony of the second degree; for a felony sex offense, or for
a felony of the third degree thatis nota felony sex offense and in
the commission of which the offender caused or threatened to
cause physical harm to a person shall include a requirement that
the offender be subject fo a period of post-release control
imposed by the parole board after the offender’s release from
jmprisonment. % % % Unless reduced by the parole board
pursuant to division (D) of this section when authorized under
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that division, a period of post-release control required by this
division for an offender shall be of one of the following periods:

(1) For a felony of the first degree or for a felony sex offense,
five years;

(2) For a felony of the second degree that is not a felony sex
offense, three years;

(3) For a felony of the third degree that is not a felony sex
offense and in the commission of which the offender caused or
threatened physical harm to a person, three years.

(C) Any sentence to 2 prison term for a felony of the third,
fourth, or fifth degree that is not subject to division B)(1) or (3)
of this section shall include 2 requirement that the offender be
subject.to a period of pest-release control of up to three years
after the offender’s release from imprisonment, if the parole

_board, in accordance with division (D) of this section, determines
that a period of post-release control is mecessary for that

offender * * *.

{956} Nowhe;e in R.C. 2967.28 does the legislature direct a court to treat a
. «gentence” or a “prison term” as the aggregate sentence arising from the case for
purposes of imposing postrelease control. In fact, the statute makes no provisions
for grouping offenses together and imposing a single aggregate term of postrelease
control for multiple felénies, despite the fact that one or more periods of
postrelease control are to be served concurrently. See R.C. 2967.28(F)(4)(c).9

Rather, the legislature in R.C. 2967.28 chose to consistently use the terms

9 Revised Code Section R.C. 2967 .28(F)(4)(c) states, «[§]f an offender is subject to more than one period of
post-release control, the period of post-release control for all of the sentences shall be the period of post-
release control that expires last, as determined by the parole board or court. Periods of post-release control

shall be served concurrently and shall not be imposed consecutively to each other.” -
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“sentence” and “‘prison term” to refer to a sentence for @ particular offense for
purposes of imposing postrelease control.

- {957} Finally, as noted earlier, I find it sigﬁiﬁcant in this case that the trial
court sﬁeciﬁcaﬂy» ordered ‘Holdcroft to serve the ten-year senténg:e fof the
aggravated arson conviction first, With the five-year sentence for the arson
conviction to be served consecutive to the aggravated arson sentence. The Eighth
District in State v. Dresser also found this fact persuasive in resblving the precise
ssue before us. See State v. Dresser, 8th Dist. No. 92105, 2009-Ohio-2888, § 11,
reversed on other grounds in State ex ve. Carnail v. McCormick, 126 Ohio St.3d

*124-2010-Ohio-2671 .- The court in Dresser found dispoéitive the fact that the trial
court had ordered the defendant to serve his ﬁve—year sentence for pandering prior
to his indefinite ten-year to life sentence for rape. Id. The court relied on Bezak

and concluded the following:

Once an offender has served the prison term ordered by the trial
court, he or she cannot be subject to resentencing in order to
correct the trial court’s failure to impose postrelease control at
the original hearing. State v. Bezak, 114 Ohio St.3d 420, 2008-
Ohio-3250.. Here, Dresser had completed his [five-year
pandering] sentence; consequently, the trial court could not
impose postrelease control, after the fact, on the pandering

charges.

| Dresser at { 8.
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{ﬁ[SS} The majority cites decisions from two other appellate districts in
support of its position that the “aggregate sentence,’ > and not the sentence imposed
for ‘a particular offéﬂse is to be considered when a defendant is resentenced to
properly unpose postrelease control. Supra at 9 39-42. However, as noted by'the'
majority, the tnal courts in both of those cases did not specify the order in which

the consecutive sentences were 0 be served.

{959} For all of these reasons, [ Would sustain the first assignment of error
and find that the trial court was without the authority to impose the mandatory
ﬁve—year term of postrelease control required for the. agoravated arson conviction

due to the fact that Holdcroft had already served his sentence for that offense.

fjlr
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT
WYANDOT COUNTY

STATE OF OHIO,
PLAINTIFF-APPELLEE, 'CASE NO. 16-10-13
V. |

HENRY ALLEN }HOLDCROFT, JUDGMENT
ENTRY

DEFENDAN T-APPELLANT.

For the reasons stated in the opinion of this Court, the assignments of error
are overruled and it is the judgment and order ‘of this Court that the judgment df
the trial court is affirmed with cc;sts assessed t6 Appellarit for which judgment is
hereby rendered. The cause is> hereby ;emanded to the trial court for execution of
the judgment for costs.

It is further orderéd that the Clerk of this Court certify a copy of this
Court’s judgment enfry and opinion to the trial court as the mandate prescribed by
App-R. 27; and serve a cOpY of this Court’s judgment entry and opinion on each

party to the proceedings and note the date of service in the docket. See App.R. 30.

GOURT OF APPEALS W
WYANDOT CO., OHIO -

FILED ’ ,
uL - 2 2012
it WDGE,JJ
WYANDOT CO., OHIO
_ SHAW, P.J.. Dissefits in Part and Concurs

| In Part
DATED: July 2, 2012 :
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' PRIOR HISTORY: [**1] L
Crimina! Appeal from the Cuyahoga County Court of
Common Pleas. Case No. CR-3 84324. .

State v. Dresser, 2008 Ohio 3541, 2008 Ohio App. LEX-

IS 2997 (Ohio Ct. App., Cuyahoga Couniy, July 17,
2008) L

DISPOSITION:  AF FIRMED.

COUNSEL: FOR APPELLANT: William D. Mason,.
Cuyahoga County Prosecutor, By: T. Allan Regas, As-
sistant County Prosecutor, Cleveland, Ohio.

FOR APPELLEE: Robert Tobik, Cuyzhoga County Pub-
lic Defender, By: Cullen Sweeney, Assistant Public De-

fender, Cleveland, Ohio.

JUDGES: BEFORE: Blackmon, J., Rocco, P.J., and
Dyke, J. KENNETH A. ROCCO, P.I, and ANN DYKE,
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OPINION BY: PATRICIA ANN BLACKMON

OPINION
JOURNAL ENTRY AND OPINION

N.B. This entry is an announcement of the court’s
decision. See App.R. 22(B) and 26(4); Loc.App.R 22.
This decision will be journalized and will become the
judgment and order of the court pursuant £0 App.R 22(C)
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* “unless a motion for reconsideration with supporting

brief, per App.R. 26(4), is filed within ten (10) days of
the. announcement of the court's decision. The time peri-
‘od for review by the Supreme Court of Ohio shall begin
to run upon the journalization of this court's announce-

. ment of decision by the clerk per App.R. 22(C). See, also,

S.Ct. Prac.R. II, Section 2(4)(1).
PATRICIA ANN BLACKMON, J.:

[*P1] The State of Ohio appeals the trial court’s
decision to not impose postrelease control on appeltee
Kenneth [**2] Dresser. The State argues that this court
in our remand order required the trial court to impose
postrelease control at Dresser’s resentencing hearing. The
State assigns the following two errors for our review:

"I. The trial court erred by not impos-
ing postrelease control upon sentencing
on counts 39 and 40 as it has a statotory
duty to do so.”

"L The trial court erred by not im-
posing postrelease contral because this
court ordered the trial court impose
postrelease control in sentencing- on
counts 39 and 40.”

[*P2] Having reviewed the record and pertinent
law, we affirm Dresser's semtence. The apposite facts
follow.
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Procedural History

[*P3] In 2000, Dresser pled guilty to two counts
of rape and two counts of pandering sexually-oriented
material involving a minor. The trial court imposed an
indefinite concurrent sentence of ten years to life on the
rape charges and a concurrent sentence of five years on
the pandering charges. The trial court further provided
that the concurrent Tape sentence was to run consecutive
to the five-year concurrent sentence for pandering. The
wrial court failed to impose postrelease control on the
pandering counts. Postrelease conirol was not necessary
for the rape coumts [¥*3] because they are indefinite

sentences that carry a life parole tail. !

1 State v. Linen (Dec. 15, 2000), Cuyahoga
App. Nos. 74070 and 74071, 2000 Ohio App.

L EXIS 5939; R.C. 2967.28(F)(4)-

[*P4] In May 2007, the Ohio Bureau of Sentence
Computation notified the trial court that it failed to notify
Dresser thatthe pandering counts required the imposition
of postrelease control. The trial court ordered Dresser's
return from the penal institution to notify him of postre-
lease control. In July 2007, the trial court held a hearing
at which Dresser and his counsel were present. The trial
court did not conduct 2 de novo sentencing hearing but

-instead merely advised Dresser that the court was adding

five years of postrelease control to the pandering sen-
tence. Dresser objected to the trial court’s imposition of

postrelease conirol.

[*P5] Dresser filed an appeal arguing the trial
court improperly jmposed postrelease control because
although he-was still in prison on the rape charges, he
had already served the five-year sentence for the pander-
ing charges; he also argued the trial court erred by failing
to conduct a de novo hearing. This court concluded that
becanse Dresser failed to file the original sentencing
transcript there was no [**4] evidence as 10 which order
the offenses were to be served; we concluded that in the
absence of evidence to the contrary, the sentence for the
rape charges was to be served first. > However, this court

also concluded the trial court erred by failing to conduct

a de novo hearing and remanded the matter for a new
sentencing hearing.

2 Cuyahoga App. No. 90305, 2008 Ohio 3541
(Dresser 1).

[*P6] On remand, the trial court conducted a de
novo hearing. It ordered the concurrent five-year sen-
tence on the pandering charges be served prior to the
indefinite rape sentence. The court concluded that be-
cause Dresser had completed serving the five-year sen-

A - 51

tence on the pandering charges, postrelease control could
not be imposed.

Postrelease Control

[*P7] Inits first assigned error, the State contends
Dresser's sentence for the pandering charges does not
contain the mandatory imposition of postrelease control
as mandated by law. We agree that postrelease control is
mandatory for the pandering charges, which are second
degree felonies. * However, at the resentencing hearing,
the trial court ordered the pandering charges to be served
first; consequently, since Dresser had completed his sen-
tence on those charges, therefore, [**5] the trial court
could not retroactively impose postrelease control.

3 RC. 2967.28(B).

[*P8] As the Ohio Supreme Court in State V.
Simpkins * held, "[i]n cases in which a defendant is con-
victed of, or pleads guilty to, an offense for which
postrelease control is required but not properly included
in the sentence, the sentence is void, and the state is enti-
tled to a new sentencing hearing to have posirelease con-
trol imposed on the defendant unless the defendant has
completed his sentence.” * Once an offender has served
the prison term ordered by the trial court, he or she can-
not be subject to resentencing in order to correct the trial
court's failure to impose postrelease control at the origi-
nal hearing. ¢ Here, Dresser had completed his sentence;
consequently, the trial court could not impose postrelease
contro), after the fact, on the pandering charges. '

4 117 Ohio St.3d 420, 2008 Ohio 1197, 884

N.E.2d 568.
5 1d. at syllabus.
6 Statev. Bezak, 114 Ohio St.3d 94, 2007 Ohio

3250, 868 N.E.2d 961.

[¥P9] The State also argues, however, that the trial
court can impose postrelease control because Dresser is
still in prison on the rape charges. In support of its argu-
ment, the State cites to R C. 2967.28(D)(1), which states

in pertinent part:

"Before [**6] the prisoner is released
from imprisonment, the parole board shall
impose upon a prisoner *** one or more
postrelease control sanctions upon a pris-
oner."” (Emphasis added).

[*P10] This section dictates when the parole
board must advise the defendant of the length of his
posirelease control, not when the court must notify the
defendant that postrelease control is part of the sentence.
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The prisoner obviously must be informed prior to being
released of the length of his or her posirelease control.
- However, unless a trial court includes notice of posire-
lease control in its sentence, the Adult Parole Authority
is without authority to impose it. * Consequently, we
conclude this section does not impact the holding set
forth by the Ohio Supreme Court that for the sentence t0
be valid, the trial court must notify the defendant of
postrelease control at the sentencing hearing and include
postrelease control in the sentencing entry, prior to the
completion of the sentence. 4

7 Woods w Telb, 89 Ohio St.3d 504, 2000 Ohio
171, 733 N.E.2d 1103.

8 State ex rel Cruzado v. Zaleski, 111 Ohio
St3d 353, 2006 Ohio 5795, 856 N.E.2d 263;
State v. Bezak, supra; State v. Simpkins, supra.

[*P11] Although this is the first time this district
has addressed this [**7] issue, other districts have also
considered this issue and have concluded that it is the
expiration of the prisoner’'s journalized sentence, rather
than the offender’s ultimate release from prison that is
determinative of the trial court's authority to resentence. ¢
Accordingly, the State's first assigned error is overrnled.

9  Srate v. Bristow, 6th Dist. No. L-06-1230,
2007 Ohio 1864; State v. Turner, 10th Dist. No.
06AP-491, 2007 Ohio 2187, State v. Ferrell, 1st
Dist. No. C-070799, 2008 Ohio 5280. :

Sentence Violates Remand Order

[¥P12] Im its second assigned error, the State con-
tends the trial court violated the remand order in Dresser
I by ordering the pandering charges be served first. As a
result, the State argues because Dresser completed serv-
ing the five-year sentence for the pandering charges, the
trial court circumvented our remand to impose postre-
lease control.

[*P13] In Dresser 1, we concluded that because
Dresser failed to file the original sentencing transcript,
and because there was po evidence to the contrary, the
five-year concurrent sentence for the pandering charges
was to be served after the indefinite sentence for rape.
Thus, our conclusion was based on the state of the rec-
ord. We [**8] then remanded the matter for a de novo
sentencing hearing in order for the court to impose man-
datory posirelease control on the pandering charges.
Upon remand, the trial court clarified that it entered the
definite sentence for the pandering charges prior to the
indefinite sentence for the rape charges. Because more
than eight years had elapsed, the trial court concluded it
could no longer impose postrelease control on Dresser's
five-year sentence for pandering.
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~ [*P14] We conclude the trial court did not violate
our remand order by ordering the pandering charges to
be served prior to the.rape charges. Once we declared the
sentence was void in Dresser I, it was as if the sentence
was never entered. "The effect of determining that a
judgment is void is well established. It is as though such
proceedings had never occurred; the judgment is a mere
nullity and the parties are in the same position as if there
had been no judgment™ * Thus, our conclusion in
Dresser 1 regarding the order in which the charges were
to be served was mere dicta, as the prior void sentence
no longer exists.

10 Bezak, supra at P12, 13, quoting Romito v.
Maxwell (1967), 10 Chio St.2d 266, 267-268, 227
N.E.2d223.

[*P15} The State contends Dresser [**9] 1 con-
stitutes the "law of the case.” Under the law-of-the-case
doctrine, the decision of a reviewing court in a case re-
mains the law of the case on legal questions involved for
all subsequent proceedings at both trial and reviewing
levels. ' The law-of-the-case doctrine is a rule of prac-
tice, rather than a binding rule of substantive law, and

will not be applied so as to achieve an unjust result. *

11 . State, ex rel. Dannaher v. Crawford, 78
 Ohio St.3d 391, 394, 1997 Ohio 72, 678 N.E.2d
- 549.
“'. 12 Porter v. Litigation Mgmt., Inc., 146 Ohio
. .App.3d 558 2001 Ohio 4298, 767 N.E.2d 735;
**“State v. Tanner (1993), 90 Ohio App.3d 761, 767,
630 NE.2d 751.

[*P16] In Dresser 1, our conclusion that the pan-
dering charges should be served prior to the rape charges
was not based upon a legal point of law, but was based
upon the fact there was an insufficient record on appeal.
Requiring the trial court t0 impose the sentence in the
order directed in Dresser I would violate the principles
of a de novo sentencing hearing because the sentence
would be dependent on the previous sentence, which is
now null and void. Thus, even if our directive mandated
the jmposition of the sentence in a certain order, we con-
clude applying the law-of-the-case doctrine would be
[**10] counter-intuitive to our remand for a "de novo"
hearing. *

13 But, see, State v. Moore, Cuyahoga App.
No. 83703, 2004 Ohio 6303, affirmed by and re-
manded by State v. Moore, 11 3 Ohio St. 3d 254,
2007 Ohio 1788, 864 N.E.2d 629 in which this
court held that the law of the case applied to cas-
es in which the matter is remanded for resentenc-
ing for an incomrectly imposed specification, ie.
repeat violent offender specification, as the court
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can only resentence on the invalid specification Tt is ordered that appellee recover of appellant his
and does not conduct a de nove resentencing. costs herein taxed.

This case is different because the Ohio Supreme

Court has held the failure to include postrelease . The clourt finds there were reasonable grounds for
control constitutes a "void" sentence Tequiring a s appeat.
de novo resentencing hearing. State v. Simpkins,
supra; State v, Bezak, supra; Stale ex. rel. Cru-

It is ordered that a special mandate be sent to said
court to carry this judgment into execution.

zado v. Zaleski, supra. A centified [*+11] copy o this entry shall consti
[¥P17] Accordingly, we conclude the trial court tute the mandate purstiant to Rule 27 of the Rules of Ap-
did not violate our remand order by conducting a de no- pellate Procedure.
I\-'&el(_liearmg. The State's second assigned error 1s over- | PATRICIA ANN BLACKMON, JUDGE
Judgment affirmed. KENNETH A. ROCCO, P.1., and

ANN DYKE, J., CONCUR
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT

WYANDOT COUNTY
STATE OF OHIO,
PLAINTIFF-APPELLEE, - CASENO. 16-10;13
V.
HENRY ALLEN HOLDCROFT, JUDGMENT

ENTRY
DEFENDANT-APPELLANT.

This cause comes on for determination of Appellant’ motion to certify a
conflict as provided in App.R. 25 and Article TV, Sec. 3(B)(4) of the Ohio

Constitution.

Upon consideration the Court finds that the judgment in the instant case is
in conflict with the judgment rendered in State v. Dresser, 8% Dist. No. 92105,

2009-Ohio-2888.

Accordingly, the motion to certify is well taken and only the following

issue should be certified pursuant to App.R. 25:

Does a trial court have jurisdiction to resentence a defendant for the
purpose of imposing mandatory post-release control regarding a particular
conviction, when the defendant has served the stated prison term regarding

that conviction, but has yet to serve the entirety of his aggregate prison

sentence, when all of the convictions which led to the aggregate sentence

resulted from a single indictment? COURT OF APPEALS
WYANDOT CO., OHIO
FILED

AUG 16 2012

ot
GLERK OF COURTS
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Tt is therefore ORDERED that Appellant's motion o certify a conflict be, .

and hereby is, granted on the ‘certiﬁed issue set forth hereinabove.

DATED: AUGUST 15, 2012
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V.

HENRY ALLEN HOLDCROFT, OPINION

DEFENDANT-APPELLANT.

Appeal from Wyandot County Common Pleas Court
Trial Court No. 98 CR 0044

Judgment Affirmed

Date of Decision: July 2,2012

APPEARANCES:
COURT OF APPEALS
Kristopher A. Haines for Appellant WYANDOT CO., OHIO
. ‘ FILED
Jonathan K. Miller for Appellee JUL - 2 2012
CLERK OF COURTS
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Case No. 16-10-13

PRESTON, J.

{91} Defendant-appellant, Henry Allen Holdcroft (hereinafter “Holdcroft”),
appeals the November 16, 2010 judgment of the Wyandot County Court of
Common Pleas resentencing him to include post-releése control (“PRC”) for a
mandatory period of five years for aggravated arson and a discretionary period of
up to three years for arson to be run concurrently to one another.

{92} On November 13, 1998, the Wyandot County Grand Jury indicted
Holdcroft on three counts: Count One, aggravated arson in violation of R.C.
2909.02(A)(3), a first degree felony; Count Two, complicity to commit aggravated
arson in violation of R.C. 2923.03(A)(1), a first degree felony; and Count Three,
arson in violation of R.C. 2909.03(A)(4), a third degree felony. (Doc. No. 1). The
charges stemmed from an incident where Holdcroft hired a third party to set fire to
his then-wife’s automobile and home.

{93} On June 9, 1999, the State filed a motion to dismiss Count Two of the
indictment on the basis that the charge was an allied offense of similar import to
Count One, aggravated arson. (Doc. No. 58). The trial court granted the State’s
motion to dismiss Count Two on June 25, 1999. (Doc. No. 79). On July 6-9,
1999, a jury trial was held on the remaining two counts of the indictment against

Holdcroft. The jury returned guilty verdicts on both counts. (Doc. Nos. 106-07).
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On July 29, 1999, the trial court ﬁled a judgment entry of conviction. (Doc. No.
114).

{94} On September 10, 1999, the trial court sentenced Holdcroft to ten
years imprisonment on Count One, aggravated arson, and five years imprisonment
on Count Tﬁree, arson. The trial court ordered “that the sentence imposed for
Count Three sﬁall be served consecutively to the sentence imposed in Count One.”
(Sept. 13, 1999 JE, Doc. No. 116). Holdcroft was ordered to make restitution to
the victim, Kathy Hurst, or the insurance barrier, in the sum of $5,775.00, and
$400.00 to Eric Goodman. The trial court also notified Holdcroﬁ “that a period of
post-release control shall be imposed,” and that if he violated his post-release
control further restrictions upon his liberty could follow as a consequence. (/d.)
Holdcroft was also taxed with the costs-of prosecution and all other fees permitted
under R.C. 2929.18(A)(4). This entry was journalized on September 13, 1999.
d)

{€5} On September 14, 1999, Holdcroft, pro se, filed a notice of appeal.
(Doc. No. 117). The trial court appointed appellate counsel, and the appeal was
assigned case no. 16-99-04. (Doc. No. 124). On appeal, Holdcroft asserted one
assignment of error, arguing that his convictions were against the manifest weight
of the evidence. State v. Holdcroft (Mar. 31, 2000), 3d Dist. No. 16-99-04. The

. State also appealed the judgment of the trial court regarding “other acts” evidence

3-
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that was excluded from trial. This Court subsequently overruled Holdcroft’s
assignment of error, sustained the State’s assignment of error, and -upheld the
convictions. /d. A

{46} While his direct appeal was pending before this Court, Holdcroft filed
a motion for the appointment of counsel in order to pursue post-conviction relief.
(Doc. No. 131). The tﬁal court granted the motion and appointed counsel on
February 3, 2000. (Doc. No. 132).

{47} On May 5, 2000, Holdcroft, pro se, filed a notice of appeal to the Ohio
Supreme Court from this Court’s March 31, 2000 decision. (Doc. No. 134). The
Ohio Supreme Court, however, declined review. State v. Holdcroft, 89 Ohio St.3d
1464 (2000). |

{€8} On June 9, 2000, Holdcroft, through appointed appellate counsel, filed
a motion for a new trial, along with a motion to withdraw as appellate counsel.
(Doc. No. 135-136). The trial court granted the motion to withdraw but denied the
motion for a new trial. (Doc. Nos. 138, 141). On June 26, 2000, Holdcroft filed a
motion for judicial release, which the trial court also denied. (Doc. Nos. 137, 139).

{€9} On July 13, 2006, Holdcroft filed a “motion to vacate or set aside and
modify sentence pursuant to R.C. 2945.25(A) & Crim.R. 52(B).” (Doc. No. 161.)
On July 20, 2006, the trial court overruled this motion, finding it was untimely and
lacked substantive merit “as the Defendant was not convicted of allied offenses of

4-
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similar import. There were separate and distinct felonies committed by the
Défendant, one involving a dwelling and the other involving an automobile.”
(Doc.- No. 163.)

{410} On August 16, 2006, Holdcroft, pro se, filed a notice of appeal from
the trial court’s cienial of his motion. (Doc. No. 165). On appeal, Holdcroft argued
that his sentence was void because he was sentenced on two offenses that were
allied offenses of similar import. This Court overruled Holdcroft’s assignment of
 error, finding that his motion was an untimely post-conviction motion, and, under
a plain error analysis, that the offenses were not allied offenses of similar import.
State v. Holdcroft, 3d Dist. No. 16-06-07, 2007-Ohio-586.

{§11} On December 11, 2009, the State filed a motion to correct
Holdcroft’s sentence pursuant to R.C. 2929.191. (Doc. No. 186). On December
30, 2009, the State filed a motion for a de novo sentencing hearing to correct
Holdcroft’s sentence pursuant to State v. Singleton, 124 Ohio St.3d 173, 2009-
Ohio-6434. (Doc. No..195). The trial court granted this motion and conducted a
de novo sentencing on January 26, 2010. (Doc. No. 198). Once again, the trial
court sentenced Holdcroft to ten years on Count One and five years on Count
Three. The trial court further ordered that Count Three be served consecutively to
Count One for an aggregate term of fifteen years. The trial court notified

Holdcroft that he would be subject to five years of mandatory post-release control

-5.
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as to Count One and three years of discretionary post-release control as to Count
Three. The trial court also noted that the terms of post-release control would not
be served consecutively to each other. The trial court further ordered that
Holdcroft “pay restitution to Kathy Hurst, or the insurance carrier, in the sum of
$5,775.00; and make restitution to Eric Goodman in the amount of $400.00.”
(Feb. 2, 2010 JE, Doc. No. 205)

{912} On February 12, 2010, Holdcroft filed a notice of appeal from the
trial court’s judgment entry of sentence. (Doc. No. 210). On May 26, 2010, while
the appeal was pending, Holdcroft, pro se, filed a petition for post-conviction
relief and various motions relating to that petition. (Doc. Nos. 223-26). The trial
court noted that Holdcroft was appointed counsel to handle the direct appeal of his
coilviction, which was pending_ before this Court. (Doc. No. 227). The trial court
subsequently dismissed Holdcroft’s petition, concluding that it lacked jurisdiction
to rule because his appeal was pending before this Court. (/d.).

{9413} However, on September 13, 2010, this Court dismissed Holdcroft’s
direct appeal from the trial court’s de novo resentencing in January of 2010. State
v. Holdcroft, 3d Dist. No. 16-10-01, 2010-Ohio-4290. As the basis for dis@ssﬁg
the case, we determined that the judgment entry imposing Holdcroft’s sentence
and conviction did not constitute a final appealable order. /d. at § 19. More

specifically, we found that the trial court’s de novo sentencing entry failed to
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allocate the amount of restitution between the victim, Kathy Hurst, and the
insurance company and that an order of restitution must set forth the amount or
method of payment as to each victim receiving restitution in order to be a final
appealable order. Id., citing State v. Kuhn, 3d Dist. No. 4-05-23, 2006-Ohio-1145,
9 8; State v. Hértley, 3d Dist. No. 14-09-42, 2010-Ohio-2018, § 5. Because
Section 3(B)(2), Article IV of the Ohio Constitution limits our jurisdiction to
reviewing “final appealable orders,” we remanded Holdcroft’s appeal of his de
novo sentence to fhé trial court to resolve the restitution issue."

{414} Subsequently, on November 16, 2010, the trial court issued a new
judgment entry pursuant to our decision. (Doc. No. 238). In this entry, the trial
court ordered Holdcroft to pay $5,775.00 to Kathy Hurst and also noted that
certain portions of the record supported this sum and that “Ms. Hurst will be
obligated to reimburse her insurance carrier for any money paid to her by it over
and above that which she spent for repairing the vehicle.” (Id.) The trial court
further noted that “[t]he defense interposed no objection to the restitution figures

offered.” (Id.)

! As a result of this dismissal, on December 20, 2010, we found that the trial court incorrectly concluded
that it lacked jurisdiction to rule on Holdcroft’s petition for post-conviction relief. Nevertheless, we found
that the trial court correctly dismissed the petition and the motions related to it because a final order of
conviction and sentence had not been filed in the case. State v. Holdcroft, 3d Dist. No. 16-10-04, 2010-
Ohio-6262, § 21.
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{415} On November 29, 2010, Holdcroft filed a notice of appeal. (Doc. No.
240). Holdcroft asserts nine assignments of error for our review. We elect to
address Holdcroft’s first assignment of error last and to combine his other eight

assignments of error for discussion.

SECOND ASSIGNMENT OF ERROR

THE CONSECUTIVE, MAXIMUM SENTENCES VIOLATED
THE 6"™® AMENDMENT TO THE U.S. CONSTITUTION, AND
THE DUE PROCESS CLAUSES CONTAINED IN THE OHIO
AND U.S. CONSTITUTIONS.

THIRD ASSIGNMENT OF ERROR

THE MAXIMUM, CONSECUTIVE SENTENCES AND THE
RESTITUTION ORDER WERE CONTRARY TO LAW
ANDABUSIVE.

FOURTH ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN CONVICTING AND
SENTENCING THE APPELLANT ON AGGRAVATED
ARSON AND ARSON COUNTS IN VIOLATION OF THE
DOUBLE JEOPARDY CLAUSE OF THE 5™ AMENDMENT
OF THE U.S. CONSTITUTION, ARTICLE I, SECTION 10 OF
THE OHIO CONSTITUTION AND OHIO’S MULTIPLE-
COUNT STATUTE.

FIFTH ASSIGNMENT OF ERROR

THE SENTENCE SHOULD BE REVERSED AS IT
VIOLATES CRIMINAL RULE 32, AND THE 5™, 6™ AND
14™ AMENDMENTS TO THE U.S. CONSTITUTION,
BECAUSE IT WAS IMPOSED OVER TEN YEARS AFTER.
THE GUILTY VERDICT.
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SIXTH ASSIGNMENT OF ERROR

THE COURT ERRED WHEN IT FAILED TO CHANGE THE
VENUE OR GRANT A MISTRIAL DUE TO JURY TAINT
AND JURY MISCONDUCT THAT VIOLATED THE 6™ AND
14™ AMENDMENTS TO THE US. CONSTITUTION, AND
ARTICLE I, SECTIONS 10 AND 16 OF THE OHIO
CONSTITUTION.

SEVENTH ASSIGNMENT OF ERROR

THE COURT ERRED IN ADMITTING OTHER ACTS
EVIDENCE IN VIOLATION OF EVID.R. 403 AND 404, THUS
DEPRIVING APPELLANT OF A FAIR TRIAL UNDER THE

6™ AND 14™ AMENDMENTS TO THE US.
CONSTITUTION, AND ARTICLE I, SECTIONS 10 AND 16
OF THE OHIO CONSTITUTION.

EIGHTH ASSIGNMENT OF ERROR

APPELLANT’S CONVICTION WAS NOT SUPPORTED BY
THE SUFFICIENCY OF THE EVIDENCE IN VIOLATION
OF THE DUE PROCESS CLAUSE OF THE 14™
AMENDMENT TO THE US. CONSTITUTION, AND
ARTICLE 1, SECTIONS 1 & 16 OF THE OHIO
CONSTITUTION, AND THE CONVICTIONS WERE
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

NINTH ASSIGNMENT OF ERROR

TRIAL COUNSEL RENDERED  INEFFECTIVE
ASSISTANCE OF COUNSEL IN VIOLATION OF THE 6™
AMENDMENT TO THE U.S. CONSTITUTION AND
ARTICLE 1, SECTIONS - 10, 16 OF THE OHIO
CONSTITUTION.

{916} Initially, we must determine the scope of our review of these

assignments of error and whether they are properly before this Court. The State

9.
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asserts that the only issues Holdcroft may now raise on appeal are those related to
PRC pursuant to State v. Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238. Thus, the
State contends that Holdcroft is preclﬁded from challenging the merits of his
conviction, including the determination of guilt' and the lawful elements of his
sentence. In response, Holdcroft argues that unlike the facts at issue in Fischer,
which addressed sentences that were void for lacking proper PRC notification, his
case involves a sentencing entry that did not constitute a final, ai)pealable order
because of the trial court’s restitution order. As such, he maintains that our prior
decisions are nullities because we did not have jurisdiction until a final appealable
order was rendered, i.e. on November 16, 2010, and that each of his assignments
of error is properly before this Court as if this were his first direct appeal.

{417} After reviewing the convoluted proéedural history of this case, we
conclude that addressing Holdcroft’s assignments of error furthers the interests of
justice hére. That being said, this Court is very familiar with this case and our
analysis of Holdcroft’s assignments of error will be done summarily.

{918} In his eighth assignment of error, Holdcroft argues that his
conviction was not supported by sufficient evidence and against the manifest
weight of the evidence. We disagree. After reviewing the record herein under the
applicable standards, we conclude that the State presented sufficient evidence and
 that Holdcroft’s convictions were not against the manifest weight of the evidence.
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{919} In his second assignment of error, Holdcroft argues that Oregon v.
Ice, 555 U.S. 160, 129 S.Ct. 711 (2009) abrbgated State v. Foster, 109 Ohio St.3d
1, 2006-Ohio-856; and therefore, the trial court was required to make factual
findings before imposing consecutive sentences. This Court has rejected this
argument before, and we reject it again. State v. Taylor, 3d Dist. No. 9-10-44,
2011-Ohio-1866, § 90. We also reject Holdcroft’s argument that the trial court’s
application of Foster operatea as an ex post facto law in violation of the Due
Process Clause. State v. Elmore, 122 Ohio St.3d 472, 2009-Ohio-3478, paragraph
one of the syllabus.

{920} In his third assignment of error, Holdcroft first argues that the trial
court erred in taking judicial notice of the same factual findings it had made at the
original sentencing hearing (pre-Foster) for the resentencing hearing (post-
Fosfer). We disagree. Foster simply stated that the trial courts were no longer
required to make factual findings; Foster did not forbid trial courts from
considering the relevant factors when sentencing. State v. Smith, 11th Dist. No.
2006-A-0082, 2007-Ohio-4772, § 24. We also reject Holdcroft’s argument that
his sentence was not consistent with other sentences for similar arson convictions.
Finally, we reject his argument relative to the trial court’s restitution figure since

Holdcroft did not object to the same at the resentencing hearing. We cannot
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conclude that the trial court’s restitution order amounted to plain error when the
record supported its order herein.

{421} In his fourth assignment of error, Holdcroft argues that the trial court
erred by imposing sentences upon both his aggravated arson and arson convictions
since they constituted allied offenses of similar import. We disagree. The
evidence presented demonstrated that Holdcroft set two separate fires (one upon
the vehicle and one upon the porch); and therefore, separate animus exists for each
separate conviction. State v. Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314,  49.

{922} In . hlS fifth assignment of error, Holdcroft argues that the
unreasonable delay be‘;ween his conviction in 1999 and his final sentence in 2010
violated Crim.R. 32 and the 5%, 6", and 14™ Amendments to the U.S. Constitution.
We reject this argument as well. The ﬁal court here did not simply refuse to
sentence Holdcroft; rather, it was subsequently determined upon appeal (almost
ten years later) that Holdcroft’s sentencing entry was non-final. Holdcroft was
also resentenced to correct a PRC notification issue. Consequently, we must reject
his arguments of unreasonable delay. See e.g. State v. Spears, 9th Dist. No. 24953,
2010-Ohio-1965.

{923} In his sixth assignment of error, Holdcroft argues that the trial court
erred Wheﬁ it failed to change the venue or grant a mistrial due to jury misconduct.
Since the record fails to indicate that any of the jurors who read the pretrial
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newspaper article were actually biased in this case, Holdcroft’s arguments lack
merit. State v. Wegmann, 3d Dist. No; 1-06-98, 2008-Ohio-622, § 34-35.

{924} In his seventh assignment of error, Holdcroft argues that the trial
court erred by admitting other acts evidence in violation of Evid.R. 403 and 404,
and thereby, depriving him of a fair trial. We disagree. The evidence of
.Holdcroft’s previous threat to his wife, Kathy Hurst, that he would burn her house
down if she ever left, and Holdcroft’s solicitation of Joshua Shula to burn his
wife’s car and trailer were admissible to show Holdcroft’s motive, intent, plan,
and identity under Evid.R. 404(B) and R.C. 2945.59. Furthermore, the trial
court’s admission of this .evideﬁcé would be harmless error at most in light of the
other evidence presented.

{925} In his ninth assignment of error, Holdcroft argues that trial counsel
was ineffective for various reasons. A defendant asserting a claim of ineffective
assistance of counsel must establish: (1) the counsel’s performance was deficient
or unreasonable under the circumstances; and (2) fhe deficient performance
prejudiced the defendant. State v. Kole, 92 Ohio St.3d 303, 306 (2001), citing
Stricklaﬁd v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052 (1984). Prejudice
results when “there is a reasonable probability that, but for counsel’s
unprofessional errors, the resultAof the proceeding would have been different.”

State v. Bradley, 42 Ohio St. 3d 136, 142 (1989), citing Strickland at 691. “A
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reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Bradley at 142; Strickland at 694. Even if we assume that trial counsel
was ineffective as Holdcroft argues, he has failed to demonstrate prejudice.

{926} Holdcroft’s eighth, second, third, fourth, fifth, sixth, seventh, and
ninth assignments of error are, therefore, overruled.

FIRST ASSIGNMENT OF ERROR

THE COURT LACKED JURISDICTION T 0 IMPOSE
MANDATORY POST-RELEASE CONTROL UPON THE
APPELLANT.

{927} In his first assignment of error, Holdcroft asserts that the trial court
lacked jurisdiction to impose the mandatory, five-year term of PRC for his
aggravated arson convictioﬁ (Count One) because, by the time of the resentencing
hearing, he had already completed his ten—year;sentence on that conviction and
was serving the remainder of his ﬁve-year-sentence for his arson conviction
(Count Two). In response, the State contends that, at the time of the resentencing
hearing, Holdcroft was still serving his aggregate fifteen-year sentence in the case;
and therefore, the trial court has jurisdiction to impose PRC on both convictions.

{428} The relevant procedural history in this case is undisputed. On
September 13, 1999, the trial court ordered that Holdcroft serve ten years on
Count One, aggravated arson, and five years on Count Three, arson. The trial
court further ordered that the term of imprisonment for Count Three be served
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consecutively to the term for Count One, for an aggregate term of fifteen years.
The trial court resentenced Holdcroft to impose the proper terms of PRC in
January of 2010,? imposing five years of mandatory PRC for Count One and up to
three years of discretionary PRC for Count Three. Thus, over ten years but less
than fifteen years transpired between the time of the sentencing and the
resentencing hearings.

{929} ““When sentencing a felony offender to a term of imprisonment, a
trial court is required to notify the offender at the sentencing hearing about \
postrelease control and is further required to incorporate that notice into its journal
entry imposing sentenc,e.;” Hernandez v. Kelly, 108 Ohio St.3d 395, 2006-Ohio-
126, § 15, quoting State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, paragraph
one of the syllabus. A trial court’s failure to incorporate the proper notice of post-
release control—whether PRC is mandatory or discretionary, the duration of PRC,
and the possible consequences for violating PRC—renders the trial court’s
sentencing entry partially void. Fischer, 2010-Ohio-6238, at § 27-29. Generally
speaking, the appropriate remedy to correct the trial court’s partially void

sentencing entry is to resentence the offender. Jordan, 2004-Ohio-6085, at 9 23;

2 The resentencing hearing was held on January 26, 2010, but the resentencing entry was not filed until
February 2, 2010.
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State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, q 16-17.> However, an
offender that “has already served the prison term ordered by the trial court * * *
cannot be subject to resentencing in order to correct the trial court’s failure to
impose postrelease control.” Bezak, 2007-Ohio-3250, at § 18. See also Hernandez,
2006-Ohio-126, at § 32 (“In that his journalized sentence has expired, Hernandez
is entitled to the writ and release from prison and from fuither postrelease
control.”); State ex rel. Cruzado v. Zaleski, 111 Ohio St.3d 353, 2006-Ohio-5795,
9 28 (“Because Cruzado’s sentence had not yet been completed when he was
resentenced, Judge Zaleski was authorized to correct the invalid sentence to
include the appropriate, mandatory postrelease-control term.”); State v. Simpkins,
117 Ohio St.3d 420, 2008-Ohio-1197, syllabus (“In cases in which a defendant is
convicted of, or pleads guilty to, an 6ffense for which postrelease control is
required but not properly included in the sentence, the sentence is void, and the
state is entitled to a new sentencing hearing to have postrelease control imposed
on the defendant unless the defendant has completed his sentence.”); State v.

Bloomer, 122 Ohio St.3d 200, 2009-Ohio-2462, 9 70 (“[Olnce an offender has

? The nature of the resentencing hearing depends upon when the partially void sentence was entered. For
sentences entered on or after July 11, 2006, R.C. 2929.191 prescribes the resentencing hearing and
remedial mechanism to correct such sentencing entries. State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-
6434, paragraph two of the syllabus. For sentences entered prior to July 11, 2006, the proper remedy is a
resentencing hearing “limited to [the] proper imposition of postrelease control.” F ischer, 2010-Ohio-6238,
at 29. Although the majority in Fischer did not explicitly state that this limited resentencing hearing is an
R.C. 2929.191 hearing, it appears that an R.C. 2929.191 hearing would meet the majority’s requirements.
See Fischer, 2010-Ohio-6238, at ] 43, Fn. 3 (Lanzinger, J., dissenting) (noting that the majority’s opinion
effectively overruled paragraph one of the syllabus in Singleton, 2009-Ohio-6434, requiring a de movo
resentencing hearing).
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completed the prison term imposed in his original sentence, he cannot be subjected
to another sentencing to correct the trial court’s flawed imposition of postrelease
control.”).

{430} The issue sub judice is whether the trial court was without
jurisdiction to impose five years of mandatory PRC on Holdcroft’s aggravated
arson conviction (Count One) at the resentencing hearing because Holdcroft had
already served “the prison term ordered by the trial court.” Specifically, the issue
concerns whether the words “prison term” and “sentence” used by the Ohio
Supreme Court in Bezak, Hernandez, Cruzado, Simpkins, and Bloomer mean the
prison term the trial'court ordered for each convictidn (Count) or whether these
words refer to the entire term of imprisonment for all convictions (Couﬁts) in the
case, i.e. the aggregate sentence imposed for the entire case. If the ‘words have the
former meaning, the trial court was without jurisdiction to impose five years of
mandatory PRC on Holdcroft’s aggravated arson conviction (Count One) since
Holdcroft had alreédy served his ten-year sentence on that conviction (Count). If
the words have the latter meaning, the trial court had jurisdiction to impose the
five years of mandatory PRC on Holdcroft’s aggravated arson conviction (Count
One) since Holdcroft was still incarcerated on his total aggregate sentence at the
time of the resentencing hearing. For the reasons that follow, we conclude that the

words “prison term” and “sentence” as used by the Ohio Supreme Court in

-17-
A -T2



“Case No. 16-10-13

" Hernandez and the cases that follow it mean the entire journalized sentence for all
convictions (Counts) in the case, i.e. the aggregate sentence; and therefore, the
trial court suB judice had jurisdiction to impose the mandatory five-year term of
PRC on Holdcroft’s aggravated arson conviction (Count One).

{431} The answer to our inquiry is not directly revealed by the Ohio
Supreme Court’s decisions» in Hernandez, Bezak, or | Bloomer because the
defendants in those cases were serving terms of imprisonment stemming from
single-count indictments. 2006-Ohio-126, ‘at 9 4; 2007-Ohio-3250, at § 1; 2009-
Ohio-2462, at § 22. Comparison to the Court’s decision in Cruzado is also
inapposite since the offender was sentenced on two counts from two separate
indictments; the trial court ordered that the sentences be served concurrently; and,
the offender was resentenced prior to the expiration of the concurrent terms of
imprisonment. 2006-Ohio-5795, at § 2, 8-9. Similarly, the offender in Simpkins
was sentenced to three concurrent terms of imprisonment stemming from a single
indictment, and the offender was resentenced prior to the expiration of the
concurrent terms of imprisonment. 2008-Ohio-1197, at 1-3.

{932} While the aforementioned cases do not directly answer the specific
question presented here, -they do provide the policy lens through which similar
| cases ought to be viewed. The Court in Hernarndez explained that notifying an

offender of his post-release control obligations after he has already served the term
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of imprisonment “would circumvent the objective behind RC 2929.14(F) and
2067.28 to notify defendants of the imposition of postrelease control at the time of
their sentencing.” 2006-Ohio-126, at ] 28. Significant to the Court’s decision in
Hernandez was the fact that the offender had already been released from his
originai term of imprisdnment and had unknowingly violated his PRC. Id. at 9 5-6.
See also Simpkins, 2008-Ohio-1197, at 17. When the i)ﬂson warden argued that
the trial court’s failure to properly notify the offender of PRC could be corrected
by simply holding a resentencing hearing, the Couﬁ rejected that argument—
comparing an after-the-fact PRC notification to an after-the-fact community
control notification. Hernandez, 2006-Ohio-126, at 9§ 31, citing State v. Brooks,
103 Ohio St.3d 134, 2004-Ohio-4746; Simpkins, 2008-Ohio-1197, at  17. The
Court in He;;nandez observed that the purpose of R.C. 2929.19(B)(5), which
requires that the trial court provide offenders sentenced to community control with
notice of the possible consequences for violating their community control, is to
provide offenders with the notice before a violation of their commum'fy control.
2006-Ohio-126, at 9 31, citing Brooks, 2004-Ohio-4746, at 3.3. Similarly, the
purpose of R.C. 2929.19(B)(2)(c)-(e), formerly R.C. 2929.19(B)(3)(c)-(e), is to
provide the offender with notice of the possible consequences if he violates the
terms of post-release control before a violation of his post-release control has

actually occurred. Interpreting the terms “prison term” and “sentence” used in the
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aforementioned cases as the aggregate sentence on all convictions (Counts) in the
case is consistent with the purpose behind R.C-. 2929.19(B)(2)(c)-(¢), because the
offender would be notified about his PRC before his release from prison and,
consequently, before a violation of PRC could ever occur.

{933} Interpreting “prison term” and “sentence” used in the aforementioned
cases as the aggregate sentence on all convictions in the case is also consistent
with Ohio Revised Code Chapter 2929. For purposes of Chapter 2929, “prison
term” includes “[a] stated prison term,” and the “stated ﬁrison term” includes the
“combination of all prison terms and mandatory prison terms imposed by the
sentencing court.” R.C. 2929.01(BB), (FF). Similarly, the term “sentence”
includes the “combination of sanctions imposed by the sentencing court on an
offender who is convicted of or pleads guilty to an offense.” R.C. 2929.01(EE)
(emphasis added). Possible “sanction[s]” include terms of imprisonment imposed
under 2929.14. R.C. 2929.01(DD). Moreover, R.C. 2929.14(C)(6) provides that
“[w]hen consecutive prison terms are imposed pursuant to * # * [R.C. 2929.14],
the term to be served is the aggregate of all of the terms so imposed.” See also
Ohio Adm. Code § 5120-2-03.1 (“When consecutive stated prison terms are
imposed, the term to be served is the aggregate of all of the stated prison terms SO

imposed.”). Consequently, throughout Chapter 2929, the words “prison term” and
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“sentence” can refer to multiple terms of imprisonment (sanctions under R.C.
2929.14) imposed by the sentencing court, i.e. the aggregate sentence.

{434} Interpreting the words “prison term” and “sentence” used in the
aforementioned cases as the aggregate sentence imposed on all convictions
(Counts) in the case is also consistent with R.C. 2929.191. In response to Jordan
and Hernandez, the General Assembly enacted H.B. 137, which provided, in

relevant part:

(A)(1) If, prior to the effective date of this section, a court
imposed a sentence including a prison term of a type described in
division (B)(3)(c) of section 2029.19 of the Revised Code and
failed to notify the offender pursuant to that division that the
offender will be supervised under section 2967.28 of the Revised
Code after the offender leaves prison or to include a statement to
that effect in the judgment of conviction entered on the journal
or in the sentence pursuant to division (F)(1) of section 2929.14
of the Revised Code, at any time before the offender is released
from imprisonment under that term * * *

(2) If a court prepares and issues a correction to a judgment of
conviction as described in division (A)(1) of this section before
the offender is released from imprisonment under the prison term
the court imposed prior to the effective date of this section, the
court shall place upon the journal of the court an entry nunc pro
tunc to record the correction to the judgment of conviction and
shall provide a copy of the entry to the offender or, if the
offender is not physically present at the hearing, shall send a
copy of the entry to the department of rehabilitation and
correction for delivery to the offender. * ok ok
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R.C. 2929.191(A)(1), (2) (emphasis addéd) (eff. 7-11-06).* As we alluded to
above, the words “prison term” ‘and “sentence” in R.C. 2929.191 have been
expressly defined in R.C. 2929.01 to include the combination of prison terms, ie.
the aggregate sentence, imposed upon an offender by the sentencing court.

{935} Moreover, R.C. 2929.191°s language must be interpreted in light of
thé history in which it was enacted, the General Assembly’s response to Jordan
and Hernandez, and in light of its remedial purpose. Singleton, 2009-Ohio-6434,
at § 48 (Pfeifer, J., dissenting) (R.C. 2929.191 was enacted in response to Jordan
and Hernandez); Id. at § 65 (Lanzinger and Stratton, J.J., concurring in part,
dissenting in part) (same); /d. at 23 (descriﬁing R.C. 2929.191 as remedial);
(H.B. 137 Final Bill Analysis) (“amendments made in the act concerning post-
release control are non-substantive and merely clarify the prior law and thus are
remedial in nature”). 'Remedial laws are to be liberally construed to give effect to
their legislative purpose and to promote justice. R.C. 1.11. See also Clark v.
Scarpelli, 91 Ohio St.3d 271, 275 (2001), citing Curran v. State Auto. Mut. Ins.
Co., 25 Ohio St.2d 33, 38 (1971). The General Assembly’s purpose in enacting
R.C. 2929.191 was, in part, “to reaffirm that, prior to [the statute’s] effective date,
an offender subject to post-release control sanctions was always subject to the

post-release control sanctions after the offender’s release from imprisonment

4 R.C. 2929.191 was recently amended by H.B. 86 (eff. 9-30-11) to reflect changes in the sentencing
statutes, however, the changes to R.C. 2929.191 were not substantive and do not affect the analysis herein.
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without the need for any prior notification or warning * * % » (H B. 137 Final Bill
Analysis). The General Assembly also declared that it intended R.C. 2929.191 to
apply “regardless of whether [the offenders] were sentenced prior to, or are
sentenced on or after, the act’s effective date * * %7 (I]). See also Singleton,
2009-Ohio-6434, at ] 65 (Lanzinger and Stratton, J.J., concurring in part,
dissenting in part). In light of the foregoing, we conclude that interpreting the
words “prison term” and «sentence” as the aggregate sentence for all convictions
(Counts) in the case better effectuates the 1egislative purpose of R.C. 2929.191 by
ensuring that offenders are-serving post-release control upon their release from
prison as required under R.C. 2967.28(B).

{436} The Court of Appeals, for its part, has taken different positions on
this pregise issue. The Eighth District has held that it is the expiration of the
sentence on the specific convictioﬁ (Count) for Which ‘post-release control is
applicable, and not the offender’s ultimate release from prison, ‘that determines
whether a court may correct a sentencing error and impose post-release control at
resentencing. State v. Dre&ser, 8th Dist. No. 92105, 2009-Ohio-2883, 9 11,
reversed on other grounds in State ex rel. Carnail v. McCormick, 126 Ohio St.3d
124, 2010-Ohio-2671. The defendant in Dresser pled guilty to two counts of rape
and two counts of pandering sexually-oriented material involving a minor in 2000.

2009-Ohio-2888, at § 3. The trial court imposed an indefinite concurrent sentence
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of ten years to life on the rape charges and a concurrent sentence of five years on
the pandering charges. Id. The trial court further ordered that the concurrent rape
sentence was to run consecutive to the five-year concurrent sentence for
pandering; however, the trial court failed to impose post-releése control on the
pandering counts. /d. In July 2007, the trial court held a hearing and advised the
defendant of his mandatory five-year term of PRC on the pandering convictions.
Id. at ] 4. The defendant appealed and argued that he could not be given PRC on
the pandering convictions since he had already served his five year concurrent
terms on those convictions by the time of the hearing. Id. at § 5. The Eighth
District determined that, because the defendant had failed to file the original
sentencing transcript, there was no evidence as to which order the offenses were to
be served, and, in the absence of evidence to the contrary, the sentence for the rape
charges was to be served first. Id., citing State v. Dresser, 8th Dist. No. 90305,
2008-Ohio-3541 (Dresser I). Nevertheless, the Eighth District concluded the trial
court erred by failing to conduct a de novo hearing and remanded the matter for a
new sentencing hearing. /d.

{937} On remand, the trial court conducted a de novo sentencing hearing
and ordered the concurrent five-year sentence on the pandering charges be served
prior to the indefinite rape sentences. Id. at § 6. The trial court then concluded

that post-release control could not be imposed on the pandering convictions,
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because the defendant had already served the five-year sentence on those
convictions. Id. Thereafter, the State appealed and argued that the trial court erred
by failing to impose the mandatory term of PRC. Id. at § 7. The Eighth District
fejected the State’s argument, howevef, and concluded that the trial court could
not retroactively impose the mandatory PRC upon the defendant for his pandering
convictions since he had already servedA the sentence for those convictions by the
time of the resenteﬁcing hearing. Id. at § 8.

{438} In reaching its decisioﬁ in Dresser, the Eighth District stated that
“other districts ﬁave also considered this issue and have concluded that it is the
eXpiration of the prisoner’s journalized sentence, rather than the offender’s
ultimate release from prison that is deteﬁninative of the trial court’s authority to
fesentence.” Id. at § 11, citing State v. Bristow, 6th Dist. No. L-06-1230, 2007- .
Ohio-1864; State v. Turner, 10th Dist. No. 06AP-491, 2007-Ohio-2187; and State
v. Ferrell, 1st Dist. No. C-070799, 2008-Ohio-5280. Although the Eighth District
correctly stated the general proposition of law from those cases, the appellate court
failed to applythe proposition of law correctly in Dresser. The facts of Dresser
are easily distinguishable from the facts in Bristow, Turner, and Ferrell. All of the
defendants in those cases, unlike Dresser, were sentenced to consecutive sentences
for convictions in separate cases stemming from separate indictments. Bristow,
2007-Ohio-1863, at § 2; Turner, 2007-Ohio-2187, at § 4; Ferrell, 2008-Ohio-
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5280, at 1. In fact, the defendants’ convictions in Turner and Fi errell were from
different counties. 2007-Ohio-2187, at 9 4 2008-Ohio-5280, at § 1.
Consequently, the “journalized sentence” to which the Courts in Bristow, Turner,
and Ferrell were referring to was the journalized sentence for an entire case—not
the sentence for a single conviction (Count) in a single case. Therefore, the
specific rule of law from Bristow, Turner, and Ferrell was that a trial court lacks
jurisdiction to impose PRC upon an offender when the sentence for the entire case
has been already served, even though the offender is still incarcerated on a
different case and the sentence in the second case was ordered to be served
consecutive to the first (now finished) case. This rule has been followed by
~ several other districts besides the first, sixth,” and tenth, including this district.
State v. Arnold, 189 Ohio App.3d 238, 2009-Ohio-3636 (2nd Dist.); State v. Ables,
3d Dist. No. 10-11-03, 2011-Ohio-5873; State v. Henry, 5th Dist. No. 2006-CA-
00245, 2007-Ohio-5702; State v. Rollins, 5th Dist. No. 10CA74, 2011-Ohio-2652.
Despite the obvious differences between the facts and procedural history in
Bristow, Turner, Ferrell, and the facts and procedural history In Dresser, the

Eighth District still follows Dresser and continues to examine sentences On

5 The Sixth District does have one case not following this rule. State v. Lathan, 6th Dist. No. 1-10-1359,
2011-Ohio-4136. This appears to be the only case that has held that consecutive sentences in separate
cases constitute one aggregate sentence for purposes of resentencing for proper imposition of PRC. The
Sixth District has other cases following the rule it previously set forth in Bristow, supra. State v. Larkins,
6th Dist. No. H-10-010, 2011-Ohio-2573; State v. Helms, 6th Dist. No. L-10-1079, 2010-Ohio-6520.
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specific convictions (Counts) for purposeé of determiiﬁng whether a trial court has
jurisdiction to impose PRCata rgsentencing hearing. State v. Cobb, 8th Dist. No.
93404, 2010-Ohio-5118; State v. O’Hara, 8th Dist. No. 95575, 2011-Ohio-3060.
{939} The Ninth District, on the other hand, has concluded that, for
purposes of determining whether a trial court haé jurisdiction to resentence an
offender to properly impose PRC under Hernandez and its progeny, a “j ournalized
sentence that includes consecutive sentences does not expire until the aggregate
time of the consecutive sentences expires.” State v. Deskins, 9th Dist. No.
10CA009875, 2011-Ohio-2605, 19.- The defendant in that case pled guilty to
five counts of rape, and, in September 2003, the trial court sentenced him to serve
five years imprisonment on each count and further order that the terms be served
consecutively for an aggregate term of twenty-five years. Id. at 2-3.%5 In April
2010, the trial court held a resentencing hearing and resentenced the defendant to
the samev twenty-five-year aggregate prison term, but this time properly imposed
the mandatory five-year term of PRC. Id. at § 4. Like Holdcroft herein, the

defendant in Deskins argued that the trial court lacked jurisdiction to impose PRC

on at least one of his convictions since he had already served seven years by the

6 It is not clear from the appellate court’s decision whether or not the trial court specified the order in which
the defendant was to serve the consecutive prison terms, i.e. count one first, count two second, etc. Deskins,
2011-Ohio-2605, at § 2-3.
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time of the resentencing heaﬁng, but the Ninth District rejected this argument and
found that the defendant’s journalized sentence had not expired. Id. at  19.

{440} To reach its decision, the Ninth District relied upon the Fifth
District’s decision in State v. Tharp, 5th Dist. No. 07-CA-9, 2008-Ohio-3995. The‘
defendant in Tharp pled no contest and was found guilty of two counts of
burglary, second degree felonies; one éount of theft of a motor Vehiclé, a fourth
degree felony; two counts of theft of a firearm, fourth degree felonies; one count
of breaking and entering, a fifth degree felony; and two counts of theft in
violation, fifth degree felonies. Id. at 2. On November 1, 2000, the trial court
sentenced the defendant to two years on each of the two burglary convictions, one
year on the theft of a motor vehicle conviction, one year on the breaking and
entering conviction, six months on each of the two theft of ‘a firearm convicﬁons,
and six months on each of the two theft convictions. Id. at 1]. 3. The trial court
ordered that the terms of imprisonment be served consecutively for an aggregate
eight years imprisonment, but the trial court did not specify which term of
imprisonment was to be served first. Id. at § 3, 11. On October 16, 2006, the trial
court held a resentencing hearing to properly impose PRC. Id. at § 4. On appeal,
.the defendant argued that the trial court lacked jurisdiction to impose PRC upon
his burglary convictions (Counts One and Two) since the termination judgment

entry listed the burglary convictions first, and he had already served the four years

.28-
A - 83



Case No. 16-10-13

for those convictions by the time of the resentencing hearing. Id. at § 12. The
Fifth District rejected the defendant’s argument, reasoning as follows:
The charges for which Appellant was found guilty and sentenced
to arise from a single indictment issued on February 24, 2000.
The trial court’s sentencing entry stated that each term was to
be served consecutively, but the trial court generally stated as to
each count that, “said period of incarceration to be served
consecutive to the time herein imposed.” The trial court did not
specify that certain counts were to be served consecutively to
another. Accordingly, we find Appellant’s journalized sentence
. for an aggregate term of eight years does not expire until
November 2008. The trial court did not lack jurisdiction to
correct Appellant’s invalid sentence to include post release

control because Appellant’s journalized sentence had not yet
expired when he was resentenced.

Id. at  14.

{941} While the trial court sub judice did specify that Holdcroft’s ten-year
aggravated arson sentence be served first, we do not think this fact, alone,
sufficiently distinguishes our case from Deskins and Tharp, supra. Although the
Fifth District did rely upon this fact, in part, when it reached its decision, it also
specifically noted that the defendant’s sentence arose from a single indictment. Id.
Since its decision in Tharp, the Fifth District has distinguished Turner, Ferrell,
and Arnold, at least in part, on the basis that the defendants in those cases were
sentenced in separate cases. State v. Booth, 5th Dist. No. 2010CA00155, 2011-
Ohio-2557, § 12-13. The Fifth District has also more recently clarified the

applicable rule to be gleaned from Bristow, Turner, Ferrell, and Arnold as
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follows: “where an offender has completed his sentence on the case for which the
court has resentenced him under R.C. 2929.191, the resentehcing entry is void for
lack of jurisdiction even if the offender remains incarcerated on another case at the
time of the resentencing.” Id., at § 12, citing State v. Henry, 5th Dist. No. 2006-
CA-00245, 2007-Ohio-5702. See also Rollins, 2011-Ohio-2652, at 10 (“the~
language of R.C. 2929.191(A)(1) which permits resentencing “at any time before
the offender is released from prison on that term” refers to the Richland County
sentence. The sentence from Paulding County is a completely separate term of
imprisonment, imposed by a different court under a separate indictment and case,
and imposed roughly ten months after appellant began to serve his term of
imprisonment from Richland County.”).

{942} After reviewing the afc;rementioned cases, we agree with the Fifth
District that the rule in Bristow, Turner, Ferrell, and Arnold applies where the
offender has been sentenced in separate cases and the separate cases have been
ordered to be served consecutively. We do not agree with the Eighth District’s
expansion of this rule to include convictions (Counts) in a single case arising from
a single indictment like the case herein. Therefore, we hold that, for purposes of
determining whether a trial court has jurisdiction to resentence a defendant to
properly include PRC, a journalized sentence for a single case that includes

consecutive sentences on separate convictions (Counts) does not expire until the
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aggregate time of the consecutive sentences for all the convictions (Counts)
expires. Deskins, 2011-Ohio-2605, at § 19.

{943} Our holding here is not only consistent with the Ohio Revised Code
and the applicable case law but is also consistent with public policy. As we
previously mentioned, our conclusion here is- consistent with the policy of
notifying the offender of his PRC prior to a possible violation of the same.
| Moreover, our conclusion here ensures that offenders are actually serving their
PRC—PRC, which was determined to be appropriate as a matter of public policy
as evidenced in R.C. 2967.28. This strong public policy of ensuring that offenders
are serving post-release control was further expressed when the General Assembly
promptly passed of H.B. 137 (enacting R.C. 2929.191) in resﬁonse to the Ohio
Supreme Court’s decisions in Jordan and Hernandez. The Ohio Supreme Court
has also recognized this same public policy in its post-release control cases. See
Simpkins, 2010-Ohio-1197, at § 26 (“Although res judicata is an important
doctrine, it is not so vital tﬁat it can override ‘society’s interest in enforcing the
| law, and in meting out the punishment the legislature has deemed just.””) (quoting
State v. Beasley, 14 Ohio St.3d 74, 75 (1984)); Fischer, 2010-Ohio-6238, at § 21-
23. Finally, our decision encourages multi-count indictments (a single case) rather |
than separate indictments (separate cases), which enhances judicial economy,

diminishes inconvenience to witnesses, and minimizes the possibility of
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incongruous results for the defendant. See State v. Schaim, 65 Ohio St.3d 51, 58
(1992) (jdinder under Crim.R. 8(A)).

{444} Since Holdcroft had not yet completed his aggregate fifteen-year
~ sentence before the resentencing hearing was held, the trial court had jurisdiction
to sentence him to five years of mandatory PRC on his aggravated arson
convic’pion (Count One).

© {945} Holdcroft’s first assignment of error is, therefore, overruled.

{946} Having found no error prejudicial to the appellant herein in the

particulars assigned and argued, we affirm the judgment of the trial court.
Judgment Affirmed
ROGERS, P.J. concurs.

/jlr

SHAW, P.J., Concurs in Part and Dissents in Part.

{§47} In its decision to overrule the first assignment of error, the majority
acknowledges that the Supreme Court of Ohio has not resolved the issue presented
of whether a trial court has the authority to impose postrelease control on 2
defendant who has already completed his or her prison term for a particular
offense, but remains imprisoned on another offense arising from the same case. In

proposing its resolution of this issue, the majority sets forth a statutory and case
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analysis that the majority believes precludes the reviewing court from considering
the specific sentence ordered by the trial court directed to each individual offense
charged within an indictment. Instead the majority would require the reviewing
court to base its decision only upon a "lump-sum," aggregate analysis which
essentially forges the entire "indictment," or "indictments" and the aggregate
"sentence" or "sentences" into a single, overall "prison term."

{448} According to the majority, the multiple or consecutive sentences
contained within this single "prison term" are then always capable of later being
 parsed and interpreted in favor of the state, for purposes of interpreting prison time
served and cleaning up PRC errors, (or perhaps even for interpreting double -
jeopardy implications), without regard to how many different individual offenses
are involved, without regard fo the specific terms of any individual sentencing
orders contained within each judgment entry and without regard to how many of
these individual sentences, according to the specific terms of the judgment entry,
have in fact been completely served at the time any of these other issues are raised.
As a consequence, the majority effectively rules in the case before us that where
there are multiple sentences within a single case, the trial court does not have the
authority to specify which individual sentence is to be served first, regardless of

what it states in the judgment entry.
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{449} Because [ believe the majority's proposal to shift our analysis of
these cases from the specific sentence imposed by the trial court pertaining to each
individual offense in any given indictment, toward an analysis based only upon the
overall aggregate sentence and aggregate prison term is problematic in geheral and
unwarranted in this particular case, I respectfully dissent from the disposition of
the first assignment of error. I concur m the disposition of the remaining
assignments of error.

{950} My first concern is that the majority decision disregards the specific
terms of the judgment entry of sentence in this case, which, as even the maj ority
concedes, clearly indicates that the ten year prison term for count one would be
served prior to the remaining prison terms, and hence the sentence for count one
would have been completed at the time the PRC issue regarding count one arose. I
see no sound reason for disregarding the specific language of a trial court's own
judgment entry of sentence in interpreting matters pertaining to that sentence.

Thus, even if the majority rationale were to be considered as a viable
"default" alternative employed to determine the order of sentences in those cases
where the sentencing entry is silent on the nature of the consecutive sentences,
there is no reason to apply it in the present case where the trial court itself has
given us all the information we need to decide the question. And as noted above, it

seems to me that by disregarding the trial court's specific sentencing language in
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this case, we are effectively ruling that trial courts in general do not have the
authority to specify the order of consecutive sentences in a judgment 'entry of
sentence; something that I question whether we have the authority to do.

- {§51} Second, and perhaps more 'importantly, beyond merely deviating
from what I believe to be the sounder appellate approach of addressing each
specific offense, conviction and sentence for each count in the indictment, I
believe the position taken by the majority runs counter to fundamental sentencing
principles in Ohio jurisprudence which reguire courts to separately analyze the
specific sentence imposed for each offense. The Supreme Court of Ohio has stated
the following with regard to the purpose underpinning Ohio felony-sentencing
statutes.

Ohio’s felony-sentencing scheme is clearly designed to focus the
judge’s attention on one offense at a time. Under R.C.
2929.14(A), the range of available penalties depends on the degree
of each offense. For instance, R.C. 2929.14(A)(1) provides that
“Iflor a felony of the first degree, the prison term shall be three,
four, five, six, seven, eight, nine, or ten years.”7 (Emphasis
added.) R.C. 2929.14(A)(2) provides a different range for
second-degree felonies. In a case in which a defendant is
convicted of two first-degree felonies and one second-degree
felony, the statute leaves the sentencing judge no option but to

assign a particular sentence to each of the three offenses,
separately. The statute makes no provision for grouping offenses

7 We note that the legislature has since amended the felony-sentencing statutes to include new ranges of
available penalties for some offenses. For example, R.C. 2929.14(A)(1) now provides, “[flor a felony of
the first degree, the prison term shall be three, four, five, six, seven, eight, nine, ten, or eleven years.”
However, the overriding offense-specific approach to the felony-sentencing scheme remains the same.
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together and impbsing a single, “lump” sentence for multiple
felonies.

Although imposition of concurrent sentences in Ohio may
appear to involve a “lump” sentence approach, the opposite is
actually true. Instead of considering multiple offenses as a
whole and imposing one, overarching sentence to encompass the
entirety of the offenses as in the federal sentencing regime, a
Judge sentencing a defendant pursuant to Ohio law must consider
each offense individually and impose a separate sentence for each
offense. See R.C.2929.11 through 2929.19. * * * Only after the
judge has imposed a separate prison term for each offense may
the judge then consider in his discretion whether the offender
should serve those terms concurrently or comsecutively. * * *
Under the Ohio sentencing statutes, the judge lacks the authority

_to consider the offenses as a group and to impose only an omnibus
sentence for the group of offenses.

State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, 99 8-9. (Internal Citations
Omitted) (Emphasis added).

© {452} In addition, the Supreme Court in Saxon specifically addressed the
term “sentence” as defined in R.C. 2929.01(E)(E), the former R.C. 2929.01(F)(F),
and reached a conclusion that appears to be inconsistent with majority’s regarding
how the term “sentence” is applicable to Ohio’s felony-sentencing scheme.

[Revised Code Section] 2929.01(FF) defines a sentence as “the
sanction or combination of sanctions imposed by the sentencing
court on an offender who is convicted of or pleads guilty to an
offense.”® [The State] in the case at bar points to the
“combination of sanctions” language in this definition and urges
us to find that that [sic] language necessarily indicates that a
“sentence” includes all sanctions given for all offenses and is not

® The term sentence is now codified under R.C. 2929.01(FF) which provides the same definition stated
above.
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limited to the sanction given for just one offense. But a trial
court may impose a combination of sanctions on a single offense,
for example, a fine and incarceration. See R.C. 2929.15 to
2029.18 * * *. Therefore, [the State’s] insistence that the
“combination of sanctions” language supports [it’s] contentions
is misplaced. This language merely recognizes the availability of
multiple sanctions for a single offense.

Further, the statute explicitly defines “a sentence” as those

sanctions imposed for “an offense.” The use of the articles “a”

and “an” modifying “sentence” and “offense” denotes the

singular and does not allow for the position urged by [the State].

A finding that the statute intended to package the sanctions for

all sentences into one, appealable bundle would ignore the plain

meaning of the statutory language: a senfence is the sanction or

combination of sanctions imposed on each separate offense. If the

Jegislature had intended to package sentencing together, it easily

could have defined “sentence” as the sanction or combination of

sanctions imposed for all offenses. :
Sexon at 49 12-13. (Emphasis in original).

{453} Notably, the Supreme Court also appears to apply this offense-
specific approach to sentencing in the context of postrelease control. In Bezak, the
Supreme Court expressly stated in its syllabus that “[wlhen a defendant is
convicted of or pleads guilty to one or more offenses and postrelease control is not
properly included in a sentence for a particular offense, the sentence is void. The
offender is entitled to a new sentencing hearing for that particular offense.”
Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, syllabus.

{954} 1t is also notable that the Supreme Court in Fischer limited its

decision to only overrule a specific portion of Bezak. The Supreme Court made it
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clear that it revisited “omly one component of the holding in Bezak, and we
overrule only that portion of the syllabus that requires a complete resentencing
hearing rather than a hearing restricted to the void portion of the sentence.”
Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238, § 36. Thus, the Supreme Court left
intact its approach to analyze a sentence for a particular offense when reviewing
whether a defendant is entitled to be resentenced for purposes of the trial court
properly imposing postrelease control.

{955} In addition, the statutory scheme for irhposing postrelease control in
R.C. 2967.28 appears to mimic the felony-sentencing statute analyzed by the
Supreme Court in Saxon. In particular, the terms “sentence” and “prison term” are
used to refer to the individual sanction imposed by the trial court for a particular
offense. Like the felony—senfencing scheme, the statute governing postrelease
control assigns specific terms of postrelease control according to the degree of
felony or category of offense—i.e., felony sex offense. For instance, R.C.
2967.28(B) provides that

Each sentence to a prison term for a felony of the first degree,

for a felony of the second degree, for 2 felony sex offense, or for

a felony of the third degree that is nota felony sex offense and in

the commission of which the offender caused or threatened to

cause physical harm to a person shall include a requirement that

the offender be subject to a period of post-release control

imposed by the parole board after the offender’s release from

imprisonment. * * * Unless reduced by the parole board
pursuant to division (D) of this section when authorized under
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that division, a period of post-release control required by this
division for an offender shall be of one of the following periods:

(1) For a felony of the first degree or for a felony sex offense,
five years;

(2) For a felony of the second degree that is not a felony sex
offense, three years;

(3) For a felony of the third degree that is not a felony sex
offense and in the commission of which the offender caused or
threatened physical harm to a person, three years. '

(C) Any sentence to a prison term for a felony of the third,
fourth, or fifth degree that is not subject to division (B)(1) or (3)
of this section shall include a requirement that the offender be
subject to a period of post-release control of up to three years
after the offender’s release from imprisonment, if the parole
board, in accordance with division (D) of this section, determines

that a period of post-release control is necessary for that
offender * * *,

{9456} Nowher_e in R.C. 2967.28 does the legislature direct a court to treat a
“sentence” or a “prison term” as the aggregate sentence arising from the case for
purposes of imposing postrelease control. In fact, the statute makes no provisions
for grouping offenses together and imposing a single aggregate term of postrelease
control for multiple felénies, despite the fact that one or more periods of
postrelease control are to be served concurrently. See R.C. 2967.28(F)(4)(c).9

Rather, the legislature in R.C. 2967.28 chose to consistently use the terms

9 Revised Code Section R.C. 2967.28(F)(4)(c) states, “[i]f an offender is subject to more than one period of
post-release control, the period of post-release control for all of the sentences shall be the period of post-
release control that expires last, as determined by the parole board or court. Periods of post-release control
shall be served concurrently and shall not be imposed consecutively to each other.” -
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“sentence” and “prison term” to refer to a sentence for a particular offense for
purposes of imposing postrelease control.

{957} Finally, as noted earlier, I find it significant in this case that the trial
court specifically ordered Holdcroft to serve the ten-year sentence for the
aggravated arson conviction first, with the five-year sentence for the arson
conviction to be served consecutive to the aggravated arson sentence. The Eighth
District in State v. Dresser also found this fact persuasive in resolving the precise
issue before us. See State v. Dresser, 8th Dist. No. 92105, 2009-Ohio-2888, 11,
reversed on other grounds in State ex re. Carnail v. McCormick, 126 Ohio St.3d
124-2010-Ohio-2671. The court in Dresser found dispositive the fact that the trial
court had ordered the defendant to serve his five-year sentence for pandering prior
to his indefinite ten-year to life sentence for rape. /d. The court relied on Bezak
and concluded the following:

Once an offender has served the prison term ordered by the trial

court, he or she cannot be subject to resentencing in order to

correct the trial court’s failure to impose postrelease control at

the original hearing. State v. Bezak, 114 Ohio St.3d 420, 2008-

Ohio-3250. Here, Dresser had completed his [five-year

pandering] sentence; consequently, the trial court could not

impose postrelease control, after the fact, on the pandering

charges.

Dresser at | 8.
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{958} The majority cites decisions from two other appellate districts in
support of its position that the “aggregate sentence,” and not the sentence imposed
for a particular offense, is to be considered when a defendant is resentenced to
properly impose pos&elease control. Supra at ] 39-42. However, as noted by'the
majority, the triél courts in both of those cases did not specify the order in which
the consecutive sentences were to be served.

{459} For all of these reasons, I would sustain the first assignment of error
and find that the trial court was without the authority to impose the mandatory
five-year term of postrelease control required for the aggravated arson conviction

due to the fact that Holdcroft had already served his sentence for that offense.

/jlr
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PRESTON, J.

{q1} Defendant-appellant, Henry Allen Holdcroft  (hereinafter
“Holdcroft”), appeals the Wyandot County Court of Common Pleas’ judgment of
conviction and sentence. For the reasons stated herein, we dismiss the appeal.

{2} On November 13, 1998, the Wyandot County Grand Jury indicted
Holdcroft on three (3) counts, including: count one (1) of aggravated arson in
violation of R.C. 2909.02(A)(3), a first degree felony; count two (2) of complicity
to commit aggravated arson in violation of R.C. 2923.03(A)(1), a first degree
felony; and count three (3) of arson in violation of R.C. 2909.03(A)(4), a third
degree felony. (Doc. No. 1).

{43} On June 9, 1999, the State filed a motion to dismiss count two of the
indictment on the basis that the charge was an allied offense of similar import to
count one, aggravatéd arson. (Doc. No. 58). The trial court granted the State’s
motion to dismiss count two on June 25, 1999. (Doc. No. 79).

{4} On July 6-9, 1999, a jury trial was held on the remaining two counts
of the indictment against Holdcroft. (Scheduling Order, Doc. No. 49). The jury
returned guilty verdicts on both counts. (Doc. Nos. 106-107). On July 29, 1999,
the triél court filed a judgment entry of conviction. (Doc. No. 114).

{g5} On September 10, 1999, the trial court sentenced Holdcroft to ten

(10) years imprisonment on count one, aggravated arson, and five (5) years
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imprisonment on count three, arson. (Sept. 13, 1999 JE, Doc. No. 116). The trial
court ordered “that the sentence imp‘osed for Count Three shall be served
consecutively to the sentence imposed in Count One.” (Id.). Holdcroft was
ordered to make restitution to Kathy Hurst (the victim), or the insurance carrier, in
the sum of $5,775.00, and $400.00 to Eric Goodman. (Id.). The trial court also
notified Holdcroft “that a period of post-release control shall be imposed,” and
that if he violated his post-release control further restrictions upon his liberty could
follow as a consequence. (Id.). Holdcroft was also taxed with the costs of
prosecution and all other fees permitted under R.C. 2929.18(A)(4). (Id.).

{96} On September 14, 1999, Holdcroftﬁied a notice of appeal pro se.
(Doc. No. 117). The trial court thereafter appointed appellate counsel, and the
appeal was assigned case no. 16-99-04. (Doc. Nos. 124, 125). The State filed a
notice of cross-appeal on October 13, 1999 related to the trial court’s judgment
entry concerning the admission of other acts evidence under Evid.R. 404(B)."
(Doc. No. 130). On appeal, Holdcroft asserted one aésignment of error arguing
that his convictions were against the manifest weight of the evidence. State v.
Holdcroft (Mar. 31, 2000), 3d Dist. No. 16-99-04, at *1 This Court overruled
Holdcroft’s assignment of error, sustained the State’s assignment of error, and

upheld the convictions. Id.

! This Court granted the State leave to file this appeal in the interests of justice even though the State
mistakenly filed the appeal with this Court rather than the trial court. (See Oct. 29, 1999 IE, Doc. No. 130).
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{73 While his direct appeal was pending before this Court, Holdcroft
filed 2 motion for the appointmeht of counsel in order to pursue post-conviction
relief. (Doc. No. 131). The trial céurt granted Holdcroft’s motion and appointed
counsel on February 3, 2000. (Doc. No. 132).

{8} On May 5, 2000, Holdcroft, pro se, filed a notice of appeal to the
Ohio Supreme Court from this Court;s March 31, 2000 decision. (Doc. No. 134).
The Ohio Supreme Court, however, declined review. State v. Holdcroft (2000), 89
Ohio St.3d 1464, 732 N.E.2d 997.

{9} On June 9, 2000, Holdcroft, through appointed appellate counsel,
filed a motion for a new trial, along with a motion to withdraw as appellate
counsel. (Doé. Nos. 135-36). The trial court granted the motion to withdraw but
denied thé motion for a new trial. (Doc. Nos. 138, 141). On June 26, 2000,
Holdcroft filed a motion for judicial release, which the trial court also denied.
(Doc. Nos. 135, 139).

{910} On July 13, 2006, Holdcroft filed a “motion to vacate or set aside
and modify sentence pursuant to R.C. 2945.25 (A) & Crim.R. 52(B).” (Doc. No.
161). On July 20, 2006, the trial court overruled the motion, finding it was
untimely and lacked substantive merit “as the Defendant was not convicted of

allied offenses of similar import. There were separate and distinct felonies
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committed by the Defendant, one involving a dwelling and the other involving an
automobile.” (Doc. No. 163).

{§11} On August 16, 2006, Holdcroft, pro se, filed a notice of appeal from
the trial court’s denial of his motion. (Doc. No. 165). On appeal, Holdcroft argued
that his sentence was void because he was sentenced on two offenses that were
allied offenses of similar import. This Court overruled Holdcroft’s assignment of
error, finding that his motionlwas an untimely post-conviction motion, and, under
a plain error analysis, that the offenses were not allied offenses of similar import.
State v. Holdcroft, 3d Dist. No. 16-06-07, 2007-Ohio-586.

{12} On Decembef 11, 2009, the State filed a motion to correct
- Holdcroft’s sentence pﬁrsuant to R.C. 2929.191. (Doc. No. 186). On December
30, 2009, the State filed a motion for a de novo sentencing hearing to correct
Holdcroft’s sentence pursuant to Stafe v. Singleton, 124 Ohio St.3d 173, 2009-
Ohio-6434, 920 N.E.2d 958. (Doc. No. 195). On January 5, 2010, the trial court
granted the State’s motion for a de novo sentencing hearing. (Doc. No. 198).

{§13} On January 26, 2010, the trial court conducted a de novo sentencing
hearing. (Feb. 2, 2010 JE, Doc. No. 205). The trial court sentenced Holdcroft to
ten (10) years on count one and five (5) years on count three. (Id.). The trial court
further ordered that the term of imprisonment imposed on count three be served

consecutively to the term of imprisonment imposed on count one for an aggregate
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term of fifteen (15) years. (Id.). The trial court notified Holdcroft that he would be
subject to five (5) years of mandatory post-release control as to count one and
three (3) years of optional post-rélease control as to count three after
imprisonment. (Id.); (Jan. 26, 2010 Tr. at 23). The trial court noted that the terms
of post-release control would not be served consecutively to each other. (Feb. 2,
2010 JE, Doc. No. 205); (Jan. 26, 2010 Tr. at 23). The trial court also ordered that
Holdcroft “pay reéiitution to Kathy Hurst, or the insurance carrier, in the sum of
$5,775.00; and make restitution to Eric Goodmaﬁ in the amount of $400.00.” (Feb.
2,2010 JE, Doc. No. 205).

{914} On February 12, 2010, Holdcroft filed a notice of appeal from the
trial court’s judgment entry of sentence, which is the present appeal. (Doc. No.
210). Holdcroft now appeals raising the following nine (9) assignments of error:

ASSIGNMENT OF ERROR NO. I

THE COURT LACKED JURISDICTION TO IMPOSE

MANDATORY POST-RELEASE CONTROL UPON THE

APPELLANT.

ASSIGNMENT OF ERROR NO. II
THE CONSECUTIVE, MAXIMUM SENTENCES VIOLATED
THE 6™ AMENDMENT TO THE U.S. CONSTITUTION, AND

THE DUE PROCESS CLAUSES CONTAINED IN THE OHIO
AND U.S. CONSTITUTIONS.
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ASSIGNMENT OF ERROR NO. II

THE MAXIMUM, CONSECUTIVE SENTENCES AND THE
RESTITUTION ORDER WERE CONTRARY TO LAW AND
ABUSIVE.

ASSIGNMENT OF ERROR NO. 1V

THE TRIAL COURT ERRED IN CONVICTING AND
SENTENCING THE APPELLANT ON AGGRAVATED
ARSON AND ARSON COUNTS IN VIOLATION OF THE
DOUBLE JEOPARDY CLAUSE OF THE 52 AMENDMENT
OF THE U.S. CONSTITUTION, ARTICLE 1 SECTION 10 OF
THE OHIO CONSTITUTION AND OHIO’S MULTIPLE-
COUNT STATUTE.

ASSIGNMENT OF ERRORNO. V

THE SENTENCE SHOULD BE REVERSED AS IT

- VIOLATES CRIMINAL RULE 32, AND THE 5TH, 6™ AND
14™ AMENDMENTS TO THE US. CONSTITUTION,
BECAUSE IT WAS IMPOSED OVER TEN YEARS "AFTER
THE GUILTY VERDICT.

ASSIGNMENT OF ERROR NO. V1

THE COURT ERRED WHEN IT FAILED TO CHANGE THE
VENUE OR GRANT A MISTRIAL DUE TO JURY TAINT
AND JURY MISCONDUCT THAT VIOLATED THE 6™ AND
14™ AMENDMENTS TO THE U.S. CONSTITUTION, AND
ARTICLE 1, SECTIONS 10 AND 16 OF THE OHIO
CONSTITUTION. '

ASSIGNMENT OF ERROR NO. VII

THE COURT ERRED IN ADMITTING OTHER ACTS
EVIDENCE IN VIOLATION OF EVID.R. 403 AND 404, THUS
DEPRIVING APPELLANT OF A FAIR TRIAL UNDER THE
¢TH AND 14™ AMENDMENTS TO THE US.
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CONSTITUTION, AND ARTICLE 1, SECTIONS 10 AND 16

OF THE OHIO CONSTITUTION.

ASSIGNMENT OF ERROR NO. VIII

APPELLANT’S CONVICTION WAS NOT SUPPORTED BY

THE SUFFICIENCY OF THE EVIDENCE IN VIOLATION

OF THE DUE PROCESS CLAUSE OF THE 14™

AMENDMENT TO THE U.S. CONSTITUTION, AND

ARTICLE 1, SECTIONS 1 & 16 OF THE OHIO

CONSTITUTION, AND THE CONVICTIONS WERE

AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

ASSIGNMENT OF ERROR NO. IX

TRIAL COUNSEL RENDERED INEFFECTIVE

ASSISTANCE OF COUNSEL IN VIOLATION OF THE 6™

AMENDMENT TO THE U.S. CONSTITUTION AND

ARTICLE 1, SECTIONS 10, 16 OF THE OHIO

CONSTITUTION.

{q15} Before this Court may address Holdcroft’s assignments of error, we
must first determine whether jurisdiction exists to hear this appeal.

{q16} The Courts of Appeals in Ohio has appellate jurisdiction over “final
appealable orders.” Section 3(B)(2), Article IV of the Ohio Constitution. If an
appealed judgment is not a final order, the Appellate Court has no jurisdiction to
consider it and the appeal must be dismissed. State v. Sandlin, 4th Dist. No.
05CA23, 2006-Ohio-5021, 99, citing Davison v. Rini (1996), 115 Ohio App.3d
688, 692, 686 N.E.2d 278; Prod. Credit Assn. v. Hedges (1993), 87 Ohio App.3d
207, 210, 621 N.E.2d 1360; Kouns v. Pemberton (1992), 84‘Ohio App.3d 499,

501, 617 N.E.2d 701. Moreover, this Court must raise jurisdictional issues sua
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sponte. Sandlin, 2006-Ohio-5021, at 99. See, also, In re Murray (1990), 52 Ohio
St.3d 155, 159-60, 556 N.E.2d 1169, at fn. 2; Whitaker-Merrell Co. v. Geupel
Const. Co. (1972), 29 Ohio St.2d 184, 186, 280 N.E.2d 922.

{§173; R.C. 2505.02 defines a final order, in relevant part, as: “[a]n order
that affects a substantial right in an action that in effect determines the action and
prevents a judgment.” R.C. 2505.02(B)(1). Since R.C. 2505.02(B)(1) requires a
final order to “determine[] the action” and “preQent[] a judgment,” “‘[a] judgment
that leaves issues unresolved and contemplates that further action must be taken is
not a final appealablé order.” State ex rel. Keith v. McMonagle, 103 Ohio St.3d
430, 2004-Ohio-5580, 816 N.E.2d 597, 94, quoting Bell v. Horton (2001), 142-
Ohio Apb.3d 694, 696, 756 N.E.2d 1241. Furthermore, “‘[f]or an order to
determine the action and prevent a judgment for the party appealing, it must
dispose of the whole merits of the cause or some separate and distinct branch
thereof and leave nothing for determination of the court.”” State ex rel. Bd. of State
Teachers Retirement Sys. of Ohio v. Davis, 113 Ohio St.3d 410, 2007-Ohio-2205,
865 N.E.2d 1289, 745, quoting Stafe ex rel. Downs v. Panioto, 107 Ohio St.3d
347, 2006-Ohio-8, 839 N.E.2d 911, 120.

{918} In pertinent part, the trial court ordered that Holdcroft “pay
restitution to Kathy Hurst, or the insurance carrier, in the sum of $5,775.00.” (Feb.

2, 2010 JE, Doc. No. 205) (Emphasis added). In State v. Kuhn, we found that a
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restitution order must set forth “the amount of restitution [or] the method of
payment” in order to be a final appealable order under R.C. 2505.02. 3d Dist. No.
4-05-23, 2006-Ohio-1145, 8, citing In re Holmes (1980), 70 Ohio App.2d 75, 77,
434 N.E.2d 747 and In re Zakov (1995), 107 Ohio App.3d 716, 669 N.E.2d 344.
More recently, in State v. Hartley this Court was presented with a judgment entry
that ordered the defendant to pay restitution “to the victims herein in the total
amount of $32,275.57.” 3d Dist. No. 14-09-42, 2010-Ohio-2018, 95. This Court
determined that the judgment entry in Hartley was not a final appealable order
under R.C. 2505.02(B)(1), reasoning as follows:

[T]he November 2009 Judgment Entry did not list any victims,

did not describe how the restitution would be allocated among the

victims, and did not incorporate any document providing this

information. Accordingly, we find that the judgment entry
appealed from left unresolved issues and contemplated further
action. As such, the judgment entry was not a final appealable
order, and this Court is without jurisdiction to determine this
appeal.

1d. (emphasis added).

{919} Like the judgment entry in Hartley, the judgment entry here fails to
allocate the $5,775.00 in restitution between the victim, Kathy Hurst, and the
insurance company or incorporate any document reflecting the allocation. While
the total amount of restitution ordered by the trial court is equal to the amount of

damage sustained by the Hurst’s vehicle as a direct result of Holdcroft’s criminal

conduct, the record indicates that Hurst’s insurance company compensated her for
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the damages (or paid for the repairs), minus her deductible. (Estimate, State’s Ex.
60); (See, e.g., PSI at 7). Therefore, the judgment entry leaves unresolved the
exact amount owed to Hurst and the insurance company, respectively. As such,
the judgment entry appealed from is not a final appealable order as provided in
R.C. 2505.02(B)(1) over which this Court may exercise jurisdiction. Hartley,
2010-Ohio-2018, at 5.
{920} Holdcroft’s appeal is, therefore, dismissed for lack of jurisdiction.
Appeal Dismissed
WILLAMWSKI, P.J. and ROGERS, J., concur. |

filr
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IN THE COURT OF APPEALS OF OHIO
THIRD APPELLATE DISTRICT
WYANDOT COUNTY

STATE OF OHIO,
PLAINTIFF-APPELLEE, ~ CASE NO. 16-10-01
V.

HENRY ALLEN HOLDCROFT, JUDGMENT

ENTRY
DEFENDANT-APPELLANT.

For the reasons stated in the opinion of this Court, the instant appeal is
dismissed with costs assessed to Appellant for which judgment is hereby rendered.
The cause is hereby remanded to the trial court for execution of the judgment for
costs.

It is further ordered that the Clerk of this Court certify a copy of this
Court’s judgment éntry and opinion to the trial court as the mandate prescribed by
App.R. 27; and serve a copy of this Court’s judgment entry and opinion on each

party to the proceedings and note the date of service in the docket. See App.R. 30.

COURT OF APPEALS
WYANDOT CO., OHIO
FILED

SEP 2 9 2010

LK Loy
OURTS -
wYCLEE‘SgTF c% OHIO f

JUDGES

DATED:  september 13, 2010
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IN THE COURT OF COMMON PLEAS, WYANDOT COUNTY, OHIO
CRIMINAL DIVISION

STATE OF OHIO, Case No. 98-CR-0044

Count One - Aggravated Arson, Sec.
2609.02 (A) (3), first degree felony;
Count Three - Arson, Sec. 2909.03

Vs,
(A) (4), third degree felony.

Plaintiff,

HENRY A. HOLDCROFT, JUDGMENT ENTRY

Defendant.

In accordance with the directions of the Third Appellate District the Court HEREBY revises

its Judgment Entry of February 2, 2010.

This matter came on before the Court on the 26® day of January, 2010, for purposes ofare-

State v, Bloomer, (2009) 122 Ohio

sentencing hearing, pursuant to the Supreme Court Decision in

State 3d 200. Jonathan K. Miller, Prosecuting Attorney, Wyandot County, appeared for and on

behalf of the State of Ohio. Also present was the Defendant, in the custody of the Wyandot County

Sheriff, and who was afforded all rights pursuant to Criminal Rule 32. Scott B. Johnson, Attorney

at Law, Ada, Ohio, was notified and present in Court in case the Defendant requested an Attorney.

Marnie Hahn, Victim Advocate, was also present in Court.

No legal reason was advanced as to why sentence should not now be prono_@cedig
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 The Court adviséd Defendant of his rights under the Fifth Amendment to the Constitution
of the United States; of his right to Counsel, pursuant to Criminal Rule 44; and of the hearing
srocedures in this matter. Said Defendant requested Court appointed Counsel.

The Court examined Defendant as to his financial circumstances and, thereafter, made 2

determination that Defendant is in indigent circumstances at this time; Defendant executed a written

Afﬁdavit of Indigence.
Thereafter, pursuant to House Bill 66, Defendant was advised of the $25.00 Indigent
seven (7) days of this appointment, to the Clerk of Courts. The

Application Fee, payable within
Court thereupon appointed Scott B. Johnson, Attorney at Law, Ada, Ohio, to represent Defendant
in this matter.

The Court Ordered that the $25.00 Indigent Application Fee shall be waived.

The Court finds that the Defendant was found Guilty by 2 jury on Count One- Aggravated
Arson, as set forth in the Indictment, 2 Qiolation of Section 2909.02 (A)(3) of the Revised Code of
Ohio, being a felony of the first degree and Counf Three - Arson, a violation of Section 2909.03
(AX4) of the Revised Code of Ohio, being a felony of the third degree.

The Court further finds that the Defendant was originally Ordered to serve a maﬁdatory
prison term of ten (10)years on Count One and a basic prison term of five (5) years on Count Three.

The sentence imposed for Count Three was Ordered to be served consecutively to the sentence

Page2of 7
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imposed for Count One.

The Court notes that there is a pending Motion, Memorandum and Supplemental Motion
filed by the Defendant, Pro Se. Attorney-J ohnson spoke as to these issues; read the Institutional
Summary Report as it relates to Defendant’s conduct and behavior while incarcerated; and, spoke
in mitigaﬁon of sentencing. Attorney Johnson requested that the Court waive the court costs, and
further read off numerous certificates of completion that the Defendant has received while he has
been incarcerated; and stated that the Defendant has a good work ethic. Asper Defendant’s request,
Attorney Johnson further read a one and one-half page “oral argument” prepared by Defendantf S0
it would be “on the record.” Defendant made a statement in his own behalf.

The State made a statement and advised that jail time credit shall be as of the original date
of thé sentencing. Further, the Defendant is subject to a mandatory period of five (5) years post\

release control on Count One and an optional period of three (3) years post release control on Count

Three.

The Victim Advocate advised the Court that in speaking with the victim, Kathy Hurst, she

requested that the last paragraph of her Victim Impact Statement written in 1999, be read to the

Court. The Victim Advocate read the paragraph to the Court.

The Court fully considered the record, the statements made, and the information contained

in the pre-sentence investigation report prepared by the Adult Parole Authority, which shall be

Page 3 of 7

A -112




marked as Court’s Exhibit “1" and admitted into evidence and made part of the record herein. Said

report was made available to Defense Counsel and the Office of the Prosecuting Attorney for review

prior to this hearing.

The Court, being fully informed of the circumstances surrounding the within charges and
ﬁndin;c,r no cause which would preclude pronouncement of sentence, and after considering the
factors pertaining to the seriousness of the offense and whether the Defendant is likely to recidivate,

found that the said Defendant is not amenable to community control, and that prison is consistent

with the purposes and principles of sentencing set forth in Section 2929.11 of the Revised Code of

Ohio.
The Court makes the same factual finding as contained in Defendant’s original Judgment

Entry of sentencing of September 13, 1999, and additionally notes that the offenses, according to

the Jury, were committed for hire with the Defendant hiring people to commit these offenses; and

if successful, a woman and her minor child would have died in a house fire. Luckily, Defendant’s

attempts even though fires were set, were not successful.

Tt is therefore, the sentence of this Court that the Defendant shall serve, as to Count One, a
mandatory prison term of ten (10) years in the custody ofthe Ohio Department of Rehabilitation and
Correction, and as to Count Three, a basic prison term of five (5) years in the custody of the Ohio

Department of Rehabilitation and Correction. It is further Ordered that Count Three shall be served
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consecutively to the sentence imposed for Count One. The Court finds that Defendant shall receive

jail time credit as of the original date of sentencing.

The Defendant was notified that he will be supervised for a mandatory period of five (5)
years after he is released from prison, pursuant to Section 2967.28 of the Ohio Revised Code, as to
Count One. The Defendant was further notified that he may be supervised for a period of three (3)
years after he is released from prison, pursuant to Section 2967.28 of the Ohio Revised Code, as to
Count Three. The Court notes that the terms of PRC are not to run consecutively.

The Defendant was further notified that when the period of supervision is imposed and he
violates said supérvision, the parole board may impose a prison term asrpart of the sentence of up
to one-half of the stated prison term originally imposed upon the Defendant.

The Defendant was advised that if the violation results from a conviction for a new felony
offense, the Court may impose a prison term for the violation up to the remaining period of post
release control or one (1) year, whichever is greater, together with the sentence for {he new felony
offense, pursuant to Section 2929.141 of the Ohio Revised Code.

The Defendant was further advised that under federal law, persons convicted of felonies of

the second degree can never lawfully possess a firearm and that if Defendant was ever found with

a firearm, even one belonging to someone else he would be prosecuted by federal authorities and

subject to imprisonment.

Page 5 of 7

A-114




The Court further ORDERED that the Defendant shall pay restitution to Kathy Hurst* in the
sum of $5,775.00; and make restitution to Eric Goodman in the amount of $400.00.%*
Court further ORDERED that Court costs shall be taxed to Defendant up to today’s

=Y
i

hearing and then this hearing’s Court costs shall be waived.

The Court ORDERED that Defendant shall have no contact, direct or indirect, with Kathy
Hurst and/or her family, or be on her property; and further have no contact, direct or indirect, with
Eric Goodman.

The Defendant was advised of his right to appeal the sentence imposed, and that any appeal
must be filed within thirty (30) days of sentencing; he was further advised, pursuant to Criininal
Rule 32, of his right to appeal his conviction, and of his right to Counsel for purposes of this appeal;
that he has the right to have the necessary documents for an appeal furnished without cost, if he

cannot afford same; and of his right to have a timely notice of appeal filed for him.

* Trial transcript page 149, Pre-sentence report page 7, State’s Exhibit 60, support restitution in the
sum of $5,775.00 to Kathy Hurst. Ms. Hurst will be obligated to reimburse her insurance carrier for
any money paid to her by it over and above that which she spent for repairing the vehicle.

** Trial transcript page 646, Prosecutor’s representation page 851, support restitution to Eric
Goodman in the sum of $400.00

The defense interposed no objection to the restitution figures offered.
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Defendant remanded.

Defendant made a statement pursuant to UCC Rules and accepting charges for value. His

Costs waived for this hearing..

IT IS SO ORDERED.

Kathleen A. Aubry, J u@

.
Date s{gneé
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CERTIFICATION

The undersigned does hereby certify that a file-stamped copy of the foregomg was sent to
toj’%e parties and/or counsel of record by ordinary U. S. Mail this é day of

( Voo r/ D04, 2010.
/ >W
| [ //)f A

e ty Clerk j
Mr. Jonathan K. Miller \

Prosecuting Attormey

Mr. Scott B. Johnson
Attorney for the Defendant

Mr. Henry Holdcroft
Defendant

Mr. Keith O"Komn
Appellate Counsel for Defendant

Bureau of Sentence Computation
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IN THE COURT OF COMMON PLEAS OF WYANDOT COUNTY,

OHIO
STATE OF OHIO, )
Case No. 98-CR-0044
Plaintiff.
At ) Count One — Aggravated Arson, Sec.
-vs- ) 2909.02 (A)(3), first degree felony; Count
Three — Arson, Sec. 2909.03 (A)(4), third
) degree felony. - vz
. HENRY HOLDCROFT ) zZ B ez
JUDGMENT ENTRY <= 5 Fi?_%
Defendant. ) i N R
2 I
[e 5] . o
. " > 2 Z7
This matter came on before the Court on the 26 day of January, 2810, for o
!
purposes of a re-

sentencing hearing, pursuant to the Supreme Court Decision in State v.

Bloomer, (2009) 122 Ohio State 3d 200. Jonathan' K. Miller, Prosecuting Attorney,

Wyandot County, appeared for and on behalf of the State of Ohio. Also present was the

Defendant, in the custody of the Wyandot County Sheriff, and who was afforded all

rights pursuant o Criminal Rule 32. Scott B. Johnson, Attorney at Law, A’d\a, Ohio, was

‘notified and present in Court in case the Defendant requested an Attorney. Mamie Hahn,

Victim Advocate, was also present in Court.

Ny 3 No legal reason was advanced as to why sentence should not now be

\

o33« pronounced.

_ Ln"@gﬂ
;5“ By The Court advised Defendant of his rights under the Fifth Amendment 10
et v

oAl

;{\_ ) tﬁ_ the Constitution of the United States; of his right to Counsel, pursuant to Criminal Rule
44: and of the hearing procedures in this matter. Said Defendant requested Court
appointed Counsel.

1
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The Court examined Defendant as to his financial circumstances and,
thereafter, made 2 determination that Defendant is in indigent circumstances at this time;
Defendant executed a written Affidavit of Indigence.

Thereafter, pursuant to House Bill 66, Defendant was advised of the
$25.00 Indigent Application Fee, payable within seven (7) days of this appointment, to
the Clerk of Courts. The Court thereupon appointed Scott B. Johnson, Attorney at Law,
Ada, Ohio, to repres.ent Defendant in this matter.

The Court Ordered that the $25.00 Indigent Application Fee shall be
waived.

The Court finds that the Defendant was found Guilty by a jury on Count
One — Aggravated Arsén, as set forth in the Indictment, 2 violation of Section 2909.02
(A)(3) of the Revised Code of Ohio, being a félony of the first degree and Count Three —

Arson, a violation of Section 2909.03 (A) (4) of the Revised Code of Ohio, being a

felony of the third degree.

The Court further finds that the Defendant was originally Ordered to serve
a mandatory prison term of ten (10) years on Count One and a basic prison term of five
(5) years on Count Three. The sentence imposed for Count Three was Ordered to be

" served consecutively to the sentence imposed for Count One.

The Court notes that there is a pending Motion, Memorandum and
Supplemental Motion filed by the Defendant, Pro Se. Attorney Johnson spoke as 0 these
issues; read the Institutional Summary Report as it relates to Defendant’s conduct and
behavior while incarcerated; and, spoke in mitigation of sentencing. Attorney Johnson

requested that the Court waive the court costs, and further read off numerous certificates

(NS
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of completion that the Defendant has received while he has been incarcerated; and stated
that the Defendant has a good work ethic. As per Defendant’s request, Attorney Johnson
further read a one and one-half page “oral argument” prepared by Defendant, so it would
be “on the record.” Defendant made a statement in bis own behalf.

The State made a statement and advised that jail time credit shall be as of
the original date of the sentencing. Further, the Defendant is subject 0 2 mandatory
period of five (5) years post release control on Count One and an optional period of three

(3) years post release control on Count Three.

The Victim Advocate advised the Court that In speaking with the victim,
Kathy Hurst, she requested that the last paragraph of her Victim Impact Statement written
in 1999, be read to the Court. The Victim Advocate read the paragraph to the Court. .

The Court fully considered the record, the statements made, and the
information contained in the pre-sentence investigation report prepared by the Adult
:\\Parole Authority, which shall be marked as Court's Exhibit " 1" and admitted into
evidence and made part of the record herein. Said repbtt was made available to Defense
Counsel and the Office of the Prosecuting Attorney for review prior to this hearing.

The Court, being fully informed of the circumstances surrounding the
within charges and finding no cause which would preclude pronouncement of sentemnce,
and after considering the factors pertaining to the seriousness of the offense and whether
the Defendant is likely to recidivate, found that the said Defendant is not amenable to
community control, and that prison is; consistent with the purposes and principles of

sentencing set forth in Section 2929.11 of the Revised Code of Ohio.
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The Court makes the same factual finding as contained in Defendant’s

original Judgment Enfry of sentencing of September 13, 1999, and additionally notes that

the offenses, according to the Jury, were committed for hire with the Defendant hiring

people to commit these offenses; and if successful, 2 woman and her minor child would

have died in a house fire. Luckily, Defendant’s attempts even though fires were set, Were
not successful.
It is therefore, the sentence of this Court that the Defendant shall serve, as

to Count One, a mandatory prison term of ten (10) years in the custody of the Ohio

Department of Rehabilitation and Con'ection, and as to Count Three, 2 basic prison term
of five (5) years in the custody of the Ohio Department of Rehabilitation and Correction.
Tt is further Ordered that Count Three shall be served consecutively to the sentence
imposed for Count One. The Court finds that Defendant shall receive jail time credit as

of the original date of sentencing.

'\ The Defendant was notified that he will be supervised for 2 mandatory
period of five (5) years after he is released from prison, pursuant to Section 2967.28 of
the Ohio Revised Code, as to Count One. The Defendant was further notified that he

may be supervised for a period of three (3) years after he is released from prison,

pursuant to Section 2967.28 of the Ohio Revised code, as to Count Three. The Court

notes that the terms of PRC are not to run consecutively.

The Defendant was further notified that when the period of supervision 1s
imposed and he Violates said supervision, the parole board may impose a prison term 28

part of the sentence of up to one-half of the stated prison term originally imposed upon

the Defendant.
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The Defendant was advised that if the violation results from a conviction
for a new felony offense, the Court may impose a prison term for the violation up to the
remaining period of post release control or one (1) year, whichever is greater, together
with the sentence for the new felony offense, pursuant to Section 2929.141 of the Ohio
Revised Code.

The Defendant was further advised that under federal law, persons
convicted of felonies of the second degree can never lawfully possess a firearm and that
if Defendant was ever found with a firearm, even one belonging to someone else he
would be prosecuted by federal authorities and subject to imprisonment.

The Court further ORDERED that the Defendant shall pay restitution to

Kathy Hurst, or the insurance carrier, in the sum of $5,775.00; and make restltunon to

Eric Goodman in the amount of $400.00.

The Court further ORDERED that Court costs shall be taxed to Defendant
upo today’s hearing and then this hearing’s Court costs shall be waived.

The Court ORDERED that Defendant shall have no contact, direct or
indirect, with Kathy Hurst and/or her family, or be on her propefty; and further have no

contact, direct or indirect, with Eric Goodman.

The Defendant was advised of his right to appeal the sentence imposed,
and that any appeal must be filed within thirty (30) days of sentencing; he was further
advised, pursuant to Criminal Rule 32, of his right to appeal his conviction, and of his
right to Counsel for purposes of this appeal; that he has the right to have the necessary

documents for an appeal furnished without cost, if he cannot afford same; and of his right

to have a timely notice of appeal filed for him.
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Defendant remanded.

Defendant made a statement pursuant to UCC Rules and accepting charges

for value. His statements were duly noted by the Court.

Costs waived for this hearing.

C oy

Date signed <77'/ 02’ // c

Apbroved:

Rrosecuiing Attorney
Wyandot County, Ohio

/s/ Scott B. Johnson, per email approval 1/30/2010
Scott B. Johnson 0077462
Attorney for Defendant '
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770 West Broad Stieet

93 revbus, Ohlo 43222
11/27/2009
To Prosecutor

WYANDOT County Courthouse
109 S SANDUSKY STREET County Courthouse
UPPER SANDUSKY , OH 43351

RE: A381888

HOLDCROFT, HENRY A

WYANDOT County Case No. 98CR0044, 98CR0044
Admitted to DRC: 09/13/1999 =

End of Stated Term: 07/07/2014

Dear Prosecutor,
Upon reviewing the attached entry, it was discovered that it did not include a sufficient notification regarding
post-release control.

[0 In State v. Jordan, the Ohio Supreme Court held that when sentencing 2 felony
offender to a term of imprisonment, a trial court is required to notify the offender at
the sentencing hearing about post-release control and is farther required to
incorporate that notice into its journal entry imposing sentence.

[0 In Gensley v. Eberlin, the Ohio Supreme Court ruled that an entry that does not
contain post-release control notification in the part of the entry imposing sentence
is insufficient.

[0 In State v. Barnes, the Ohio Supreme Court held tha(c in order to impose 2 mandatory
term of post-release control the sentencing court must notify the defendant at 2
sentencing hearing of the mandatory nature of the post-release control and the
duration of post-release control supervision.

As the journal entry in this case does not meet the requirements of 2929.14, 2929.19, 2929.191 regarding
post-release control, as explained in the Jordan, Gensley and/or Barnes decision referenced above. Corrective
i i frender f

t

action may be neccssary. The Parole Board has no authority 1o consider th

supervision unless 8 comrective journal entry is filed in advance of the end of stated term date noted above.
Pursuant to R.C. §2929.191(C). the court is required to have a hearing before issu:
Please send any entries to: ' \

Bureau of Sentence Computation
P.O. Box 450
Orient, OH 43146

Thank you for your consideration in this matter.
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IN THE COURT OF COMMON PLEAS OF WYARDOT COUNTY, OHIO

STATE OF OHIO, )
Case No. 98-CR-0044
Plaintiff,
) Count One - Aggravated Arson, Sec.
—vs— 2909.02 (A) (3) O.R.C., first
) degree felonys Count Three—ATson,
HENRY A. HOLDCROFT ‘ Sec. 2909.03 (A) (4) 0.R.C., third
S. S. #292-56-9132 ) degree félony
D.0.B. 2/03/1957, ) JUDGMENT ENTRY
Defendant. )

Eaid

]

This matter came on before the Court on September 10, 1999, c.:

RN

[ L]

for purposes of a sentencing hearing, pursuant to Section 2929.19 of the

Revised Code of Ohio. Charles L. Bartholomew, Prosecuting Attornef, .

T i

Wyandot County. appeared for and on behalf of the State of Ohio. .

Retained Counsel, Ryan A. Zerby, Attorney at Law, Kenton, Ohio, appeared

on behalf of the Defendant. Also present was the Defendant, Who was\

afforded all rights, pursuant to Criminal Rule 32. No legal reason was
advanced as to why sentence should not be pronounced.

The Court finds that the Defendant has been convicted of

Aggravated Arson, Count One, a violation of Section 2909.02 (A) (3) of

the Revised Code of Ohio, being a felomy of the first degree; and of

Arson, Count Three, 2 violation of Sectiom 2909.03 (A) (&) of the
Revised Code of Ohio, being a felony of the third degree.
Thereafter, Counsel for Defendant made a statement in

nitigation of sentemce. Defendant made a3 statement in his own behalf.

A brief statement was made by the Victim Advocate on behalf of the

victim, Kathy Burst.
TR
(\e)

A -1250"



The Court comsidered the record, the pre-sentence report
prepared, and the Victim Impact Statement, as well as the principles and
purposes of sentencing under Sec.-2929.11 0.R.C., and the seriousness
and recidivism factors under Sec. 2929.12 0.R.C., Sec. 2929.13 0.R.C.,
and oral statements. The Court made specific findings that the within
offenses constituted an attempt of harm; that the Defendant has a prior
cénviction for Assault; that the within offenses were committed for
hire; that the offenses were committed while the Defendant was under a
suspended sentence for Violation of Civil Protection Order; that
Defendant's relationship with the victim facilitated the offenses; that
the Defendant has a prior criminal history, all rendering him most
likely to recidivate; that the Defendant has failed to respomnd to past
"sanctions in previous criminal sentencings; Fhat the Defendant showed no
remorse for the offenses committed; that the Defendant ﬁad previously
served a term of imprisonment; and that the Defendant committed the
Wor§§ form of the offenses, and showed the greatest likelihood of
recidivism.

The sentence herein is hereby ORDERED to be a mandatory term
of’iﬁprisonment, based upon the Defendant's prior conviction for
Aggravated Burglary, a felony of the first degree. The Court,
therefore, having considered the factors under Sec. 2929.13 0.R.C.,
ORDERED that the Defendant serve 2 term, 2as to Count Ome, of tem (10)
years at the Ohio Dept. of Correction and Rehabilitation, Oriemt, Ohio.
The Court further Ordered that Defendant serve a term, as to Count
Three, of five (5) years. The Court further found that the Defendant
committed the worst form of the offenses, and he posed the greatest

1ikelihood of recidivism, and that consecutive sentences are necessary
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to protect the public. It is, therefore, ORDERED that the sentence
imposed for Count Three shall be served consecutively to the sentence
imposed for Count One. The Defendant was further notified that the
prison sentence previously pronounced will be served without credit for
"eood time", and the parole board may extend that prison term if he
commits any criminal offense while in prisom; that the extension will be
done administratively as part of his sentence, and may accumulate up to
an additional fifty percent of previously stated basic prison sentence.
The Defendant was further notified that a period of

skl €&
post-release control .may be imposed.

The Defendant was further notified that if he violated a
pdst—release control sanction, then for each violation, the Adult Parole
Authority may: impose a WOre restrictive sanction, increase the
duration of post-release control; impose an additional prisomn term of up
to nine additional months; and prosecute him for any additiomal felony
offenses comnitted while on post-release control, and impose a prison
term for the violatibn as well as for the new felony.

Defendant was further granted credit for sixty-ome (61) days
served in the Wyandot County Jail, awaiting disposition of this matter.
The Court further ORDERED that Defendant make restitution to Kathy
Hurst, or the insurance carrier, in the sum of $5,775.00, and make
restitution to Eric Goodman in the amount of $400.00. Defendant was
further taxed the costs of this prosecution, and.any other fees
permitted, pursuant to R.C. 2929.18 (&) (&4).

The Defendant was advised of his right to appeal the maximum
sentences imposed, and that any appeal must be filed within thirty 30)

days of sentencing; he was further advised, pursuant to Criminal Rule
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32, of his right to appeal his comvictions, and of his right to Counsel

for purposes of this appeal.

Whereupon, Counsel for Defendant moved the Court for a stay of

execution, and for bond pending appeal.

Upon consideration of same, the Court found gaid Motions mot
to be well-taken, and the same were denied. Defendant was remanded to
the custody of the Wyandot County Sheriff, pending transportation to the
aforementioned penal institution.

Costs taxed to Defendant.

Approved:

%; ! Lo frud

; ' LA e P
Tles L. Bartholomew 0005056
Prosecuting Attorney :

Wyandot County, Ohio

/s/ Ryan A. Zerby, per telephone approval of 9/10/1999

Ryan A. Zerby
Attorney for Defendant

\

pa'sd

A -128



Page |

Page's Ohio Revised Code Annotated:

Copyright (c) 2012 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All rights reserved.

Current through Legislation passed by the 129th Ohio General Assembly
and filed with the Secretary of State through File 149
#%% Annotations current through September 28,2012 *xck
OHIO REVISED CODE GENERAL PROVISIONS
CHAPTER 1. DEFINITIONS; RULES OF CONSTRUCTION
CONSTRUCTION
Go to the Ohio Code Archive Directory

ORC Ann. 1.42 (2012)

§ 1.42. Common and technical use

Words and phrases shall be read in context and construed according to the rules of grammar and
common usage. Words and phrases that have acquired a technical or particular meaning, whether by

legislative definition or otherwise, shall be construed accordingly.

HISTORY:
134 v H 607. Bff 1-3-72.
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ORC Ann. 2909.02 (2012)

§ 2909.02. Aggravated arson

by means of fire or explosion, shall knowingly do any of the following:

(A) No person,
person other than the offender;

(1) Create a substantial risk of serious physical harm to any

(2) Cause physical harm to any occupied structure;
(3) Create, through the offer or acceptance of an agreement for hire or other consideration, a

substantial risk of physical harm to any occupied structure.

(B) (1) Whoever violates this section is guilty of aggravated arson.

(2) A violation of division (A)(1) or (3) of this section is a felony of the first degree.

(3) A violation of division (A)(2) of this section is a felony of the second degree.

HISTORY:
134 vH 511 (Bff 1-1-74); 136 v S 282 (Eff 5-21-76);
7.1-96); 146 v S 269. Bff 7-1-96.

139 v S 199 (Eff 1-5-83); 146 v S 2 (Eff
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§ 2909.03. Arson

(A) No person, by means of fire or explosion, shall knowingly do any of the following:

(1) Cause, or create a substantial risk of, physical harm to any property of another without the
other person's consent;

(2) Cause, or create a substantial risk of, physical harm to any property of the offender or an-
other, with purpose to defraud; '
(3) Cause, or create a substantial risk of, physical harm to the statehouse or a courthouse,

school building, or other building or structure that is owned or controlled by the state, any political
subdivision, or any department, agency, Or instrumentality of the state or a political subdivision, and

that is used for public purposes;
(4) Cause, or create a substantial risk of, physical harm, through the offer or the acceptance

of an agreement for hire or other consideration, to any property of another without the other person's
consent or to any property of the offender or another with purpose to defraud;

(5) Cause, or create a substantial risk of, physical harm to any park, preserve, wildlands,
brush-covered land, cut-over land, forest, timberland, greenlands, woods, or similar real property
that is owned or controlled by another person, the state, or a political subdivision without the con-
sent of the other person, the state, or the political subdivision;

(6) With purpose to defraud, cause, or create a substantial risk of, physical harm to any park,
preserVe, wildlands, brush-covered land, cut-over land, forest, timberland, greenlands, woods, or
similar real property that is owned or controlled by the offender, another person, the state, or a po-
litical subdivision.

(B) (1) Whoever violates this section is guilty of arson.
(2) A violation of division (A)(1) of this section is one of the following:
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(a) Except as otherwise provided in division (B)(2)(b) of this section, a misdemeanor of
the first degree;

(b) If the value of the property or the amount of the physical harm involved is one thou-
sand dollars or more, a felony of the fourth degree.

(3) A violation of division (AX2), (3), (5), or (6) of this section is a felony of the fourth de-
gree.
(4) A violation of division (A)(4) of this section is a felony of the third degree.

HISTORY:

134 v H 511 (Eff 1-1-74); 136 v S 282 (Bff 5-21-76); 139 v S 199 (Eff 1-1-83); 144 vH 675
(BfF 3-19-93); 146 v S 2. Eff 7-1-96; 2011 HB 86, § 1, eff. Sept. 30, 2011.
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§ 2919.25. Domestic violence

(A) No person shall knowingly cause or attempt to cause physical harm to a family or household
member.

(B) No person shall recklessly cause serious physical harm to a family or household member.

(C) No person, by threat of force, shall knowingly cause a family or household member to be-
lieve that the offender will cause imminent physical harm to the family or household member.

(D) (1) Whoever violates this section is guilty of domestic violence, and the court shall sentence
the offender as provided in divisions (D)(2) to (6) of this section. :

(2) Except as otherwise provided in divisions (D)(3) to (5) of this section, a violation of divi-
sion (C) of this section is a misdemeanor of the fourth degree, and a violation of division (A) or (B)
of this section is a misdemeanor of the first degree. :

(3) Except as otherwise provided in division (D)}(4) of this section, if the offender previously
has pleaded guilty to or been convicted of domestic violence, a violation of an existing or former
municipal ordinance or law of this or any other state or the United States that is substantially similar
to domestic violence, a violation of section 2903.14, 2909.06, 2909.07,2911.12, 2911.211
[2911.21.1], or 2919.22 of the Revised Code if the victim of the violation was a family or household
member at the time of the violation, a violation of an existing or former municipal ordinance or law
of this or any other state or the United States that is substantially similar to any of those sections if
the victim of the violation was a family or household member at the time of the commission of the
violation, or any offense of violence if the victim of the offense was a family or household member
at the time of the commission of the offense, a violation of division (A) or (B) of this sectionis a
felony of the fourth degree, and, if the offender knew that the victim of the violation was pregnant
at the time of the violation, the court shall impose a mandatory prison term on the offender pursuant
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to division (D)(6) of this section, and a violation of division (C) of this section is a misdemeanor of
the second degree.

(4) If the offender previously has pleaded guilty to or been convicted of two or more offenses
of domestic violence or two or more violations or offenses of the type described in division (D)(3)
of this section involving a person who was a family or household member at the time of the viola-
tions or offenses, a violation of division (A) or (B) of this section is a felony of the third degree,
and, if the offender knew that the victim of the violation was pregnant at the time of the violation,
the court shall impose a mandatory prison term on the offender pursuant to division (D)(6) of this
section, and a violation of division (C) of this section is a misdemeanor of the first degree.

(5) Except as otherwise provided in division (D)(3) or (4) of this section, if the offender
knew that the victim of the violation was pregnant at the time of the violation, a violation of divi-
sion (A) or (B) of this section is a felony of the fifth degree, and the court shall impose a mandatory
prison term on the offender pursuant to division (D)(6) of this section, and a violation of division
(C) of this section is a misdemeanor of the third degree.

(6) If division (D)(3), (4), or (5) of this section requires the court that sentences an offender
for a violation of division (A) or (B) of this section to impose a mandatory prison term on the of-
fender pursuant to this division, the court shall impose the mandatory prison term as follows:

(a) If the violation of division (A) or (B) of this section is a felony of the fourth or fifth
degree, except as otherwise provided in division (D)(6)(b) or (c) of this section, the court shall im-
pose a mandatory prison term on the offender of at least six months.

(b) If the violation of division (A) or (B) of this section is a felony of the fifth degree and
the offender, in committing the violation, caused serious physical harm to the pregnant woman's
unborn or caused the termination of the pregnant woman's pregnancy, the court shall impose a
mandatory prison term on the offender of twelve months.

(c) If the violation of division (A) or (B) of this section is a felony of the fourth degree
and the offender, in committing the violation, caused serious physical harm to the pregnant woman's
unborm or caused the termination of the pregnant woman's pregnancy, the court shall impose a
mandatory prison term on the offender of at least twelve months.

(d) If the violation of division (A) or (B) of this section is a felony of the third degree, ex-
cept as otherwise provided in division (D)(6)(e) of this section and notwithstanding the range of
prison terms prescribed in section 2929.14 of the Revised Code for a felony of the third degree, the
court shall impose a mandatory prison term on the offender of either a definite term of six months
or one of the prison terms prescribed in section 2929.14 of the Revised Code for felonies of the third
. degree.

(e) If the violation of division (A) or (B) of this section is a felony of the third degree and
the offender, in committing the violation, caused serious physical harm to the pregnant woman's
unborn or caused the termination of the pregnant woman's pregnancy, notwithstanding the range of
prison terms prescribed in section 2929.14 of the Revised Code for a felony of the third degree, the
court shall impose a mandatory prison term on the offender of either a definite term of one year or
one of the prison terms prescribed in section 2929.14 of the Revised Code for felonies of the third

degree.
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(E) Notwithstanding any provision of law to the contrary, no court or unit of state or local gov-
ernment shall charge any fee, cost, deposit, or money in connection with the filing of charges
against a person alleging that the person violated this section or a municipal ordinance substantially
similar to this section or in connection with the prosecution of any charges so filed.

(F) As used in this section and sections 2919.251 [2919.25.1] and 2919.26 of the Revised Code:
(1) "Family or household member" means any of the following:
(a) Any of the following who is residing or has resided with the offender:
(i) A spouse, a person living as a spouse, or a former spouse of the offender;

(ii) A parent, a foster parent, or a child of the offender, or another person related by
consanguinity or affinity to the offender; :

(iii) A patent or a child of a spouse, person living as a spouse, or former spouse of the
offender, or another person related by consanguinity or affinity to a spouse, person living as a
spouse, or former spouse of the offender.

(b) The natural parent of any child of whom the offender is the other natural parent or is
the putative other natural parent. :

(2) "Person living as a spouse” means a person who is living or has lived with the offender in
a common law marital relationship, who otherwise is cohabiting with the offender, or who other-
wise has cohabited with the offender within five years prior to the date of the alleged commission of

the act in question.

(3) "Pregnant woman's unborn" has the same meaning as "such other person's unborn," as set
forth in section 2903.09 of the Revised Code, as it relates to the pregnant woman. Division (C) of
that section applies regarding the use of the term in this section, except that the second and third -
sentences of division (C)(1) of that section shall be construed for purposes of this section as if they
‘ncluded a reference to this section in the listing of Revised Code sections they contain.

(4) "Termination of the pregnant woman's pregnancy” has the same meaning as "unlawful
termination of another's pregnancy," as set forth in section 2903.09 of the Revised Code, as it relates
to the pregnant woman. Division (C) of that section applies regarding the use of the term in this sec-
tion, except that the second and third sentences of division (C)(1) of that section shall be construed
for purposes of this section as if they included a reference to this section in the listing of Revised

- Code sections they contain.

HISTORY:

137 v H 835 (Eff 3-27-79); 138 v H 920 (Eff 4-9-81); 140 v H 587 (Eff 9-25-84); 142 v S 6 (Eff
6-10-87); 142 vH 172 (Eff 3-17-89); 143 v S 3 (Eff 4-11-91); 144 v H 536 (Eff 11-5-92); 145vH
335 (Eff 12-9-94); 146 v S 2 (Eff 7-1-96); 147 v S 1 (Eff 10-21-97); 147 v H 238 (Eff 11-5-97); 149
v H 327 (Eff 7-8-2002); 149 v H 548. Eff 3.31-2003; 150 v S 50, § 1, eff. 1-8-04; 152 vH 280, § 1,
eff. 4-7-09; 153 vH 10, § 1, eff. 6-17-10; 153 vS 58, § 1, eff. 9-17-10.
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Legislative Alert: LEXSEE 2011 Ohio HB 334 -- See sections 1 and 2.

§ 2929.01. Definitions

As used in this chapter:

(A) (1) "Alternative residential facility" means, subject to division (A)(2) of this section, any
facility other than an offender's home or residence in which an offender is assigned to live and that
satisfies all of the following criteria:

(a) It provides programs through which the offender may seek or maintain employment
or may receive education, training, treatment, or habilitation.
(b) It has received the appropriate license or certificate for any specialized education,

training, treatment, habilitation, or other service that it provides from the government agency that is
responsible for licensing or certifying that type of education, training, treatment, habilitation, or

service.
(2) "Alternative residential facility" does not include a community-based correctional fa-
cility, jail, halfway house, or prison.

(B) "Basic probation supervision" means a requirement that the offender maintain contact
with a person appointed to supervise the offender in accordance with sanctions imposed by the court
or imposed by the parole board pursuant to section 2967.28 of the Revised Code. "Basic probation
supervision" includes basic parole supervision and basic post-release control supervision.

(C) "Cocaine," "hashish," "1..S.D.," and "unit dose" have the same meanings as in section
2925.01 of the Revised Code.
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(D) "Community-based correctional facility" means a community-based correctional facility
and program or district community-based correctional facility and program developed pursuant to
sections 2301.51 to 2301.58 of the Revised Code.

(E) "Community control sanction" means a sanction that is not a prison term and that is de-
scribed in section 2929.15,2929.16, 2929.17, or 2929.18 of the Revised Code or a sanction that is
not a jail term and that is described in section 2929.26, 2029.27, or 2929.28 of the Revised Code.
"Community control sanction” includes probation if the sentence involved was imposed for a felony
that was committed prior to July 1, 1996, or if the sentence involved was imposed for a misde-
meanor that was committed prior to January 1,2004.

(F) "Controlled substance," "marihuana," "schedule 1" and "schedule II" have the same
meanings as in section 3719.01 of the Revised Code.

(G) "Curfew" means a requirement that an offender during a specified period of time be at a
designated place.

(H) "Day reporting" means a sanction pursuant to which an offender is required each day to
report to and leave a center or other approved reporting location at specified times in order to par-
ticipate in work, education or training, treatment, and other approved programs at the center or out-
side the center. ‘

(I) "Deadly weapon" has the same meaning as in section 2923.11 of the Revised Code..

(J) "Drug and alcohol use monitoring" means a program under which an offender agrees to
submit to random chemical analysis of the offender’s blood, breath, or urine to determine whether
the offender has ingested any alcohol or other drugs.

(K) "Drug treatment program" means any program under which a person undergoes assess-
ment and treatment designed to reduce or completely eliminate the person's physical or emotional
reliance upon alcohol, another drug, or alcohol and another drug and under which the person may
be required to receive assessment and treatment on an outpatient basis or may be required to reside
at a facility other than the person's home or residence while undergoing assessment and treatment.

(L) "Economic loss" means any economic detriment suffered by a victim as a direct and
proximate result of the commission of an offense and includes any loss of income due to lost time at
work because of any injury caused to the victim, and any property loss, medical cost, or funeral ex-
pense incurred as a result of the commission of the offense. "Economic loss" does not include
non-economic loss or any punitive or exemplary damages.

(M) "Education or training" includes study at, or in conjunction with a program offered by, a

university, college, or technical college or vocational study and also includes the completion of
primary school, secondary school, and literacy curricula or their equivalent.

(N) "Firearm" has the same meaning as in section 2923.11 of the Revised Code.

(O) "Halfway house" means a facility licensed by the division of parole and community ser-
vices of the department of rehabilitation and correction pursuant to section 2967.14 of the Revised
Code as a suitable facility for the care and treatment of adult offenders.

(P) "House arrest” means a period of confinement of an offender that is in the offender's
home or in other premises specified by the sentencing court or by the parole board pursuant to sec-
tion 2967.28 of the Revised Code and during which all of the following apply:

A -137



Page 3
ORC Ann. 2929.01

(1) The offender is required to remain in the offender's home or other specified premises
for the specified period of confinement, except for periods of time during which the offender is at
the offender's place of employment or at other premises as authorized by the sentencing court or by
the parole board. ,

(2) The offender is required to report periodically to a person designated by the court or
parole board. '

(3) The offender is subject to any other restrictions and requirements that may be imposed
by the sentencing court or by the parole board.

(Q) "Intensive probation supervision" means a requirement that an offender maintain fre-
quent contact with a person appointed by the court, or by the parole board pursuant to section
2967.28 of the Revised Code, to supervise the offender while the offender is seeking or maintaining
necessary employment and participating in training, education, and treatment programs as required
in the court's or parole board's order. "Intensive probation supervision" includes intensive parole
supervision and intensive post-release control supervision.

(R) "Jail" means a jail, workhouse, minimum security jail, or other residential facility used
for the confinement of alleged or convicted offenders that is operated by a political subdivision or a
combination of political subdivisions of this state.

. (8) "Jail term" means the term in a jail that a sentencing court imposes or is authorized to
impose pursuant to section 2929.24 or 2929.25 of the Revised Code or pursuant to any other provi-

' sion of the Revised Code that authorizes a term in a jail for a misdemeanor conviction.

(T) "Mandatory jail term" means the term in a jail that a sentencing court is required to im-
pose pursuant to division (G) of section 1547.99 of the Revised Code, division (E) of section
2903.06 or division (D) of section 2903.08 of the Revised Code, division (E) or (G) of section
2929.24 of the Revised Code, division (B) of section 4510.14 of the Revised Code, or division (G) of
section 4511.19 of the Revised Code or pursuant to any other provision of the Revised Code that
requires a term in a jail for a misdemeanor conviction. ,

(U) "Delinquent child" has the same meaning as in section 2152.02 of the Revised Code.

(V) "License violation report" means a report that is made by a sentencing court, or by the
parole board pursuant to section 2967.28 of the Revised Code, to the regulatory or licensing board
or agency that issued an offender a professional license or a license or permit to do business in this
state and that specifies that the offender has been convicted of or pleaded guilty to an offense that
may violate the conditions under which the offender's professional license or license or permit to do
business in this state was granted or an offense for which the offender's professional license or li-
cense or permit to do business in this state may be revoked or suspended.

(W) "Major drug offender" means an offender who is convicted of or pleads guilty to the
possession of, sale of, or offer to sell any drug, compound, mixture, preparation, or substance that
consists of or contains at least one thousand grams of hashish; at least one hundred grams of co-
caine; at least two thousand five hundred unit doses or two hundred fifty grams of heroin; at least
five thousand unit doses of L.S.D. or five hundred grams of L.S.D. in a liquid concentrate, liquid
extract, or liquid distillate form; or at least one hundred times the amount of any other schedule I or
1I controlled substance other than marihuana that is necessary to commit a felony of the third degree
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pursuant to section 2925.03, 2925. 04, 2925.05, or 2925.11 of the Revised Code that is based on the
possession of, sale of, or offer to sell the controlled substance.

(X) "Mandatory prison term" means any of the following:

(1) Subject to division (X)(2) of this section, the term in prison that must be imposed for
the offenses or circumstances set forth in divisions (F)(1) to (8) or (F)(12) to (18) of section 2929.13
and division (B) of section 2929.14 of the Revised Code. Except as provided in sections 2925.02,
2025.03, 2925.04, 2925.05, and 2925.11 of the Revised Code, unless the maximum or another spe-
cific term is required under section 2929.14 or 2929.142 of the Revised Code, a mandatory prison
term described in this division may be any prison term authorized for the level of offense.

(2) The term of sixty or one hundred twenty days in prison that a sentencing court is re-
quired to impose for a third or fourth degree felony OVI offense pursuant t0 division (G)(2) of sec-~
fion 2929.13 and division (G)(1)(d) or () of section 4511.19 of the Revised Code or the term of one,

two, three, four, or five years in prison that a sentencing court is required to impose pursuant to di-
vision (G)(2) of section 2929.13 of the Revised Code.

(3) The term in prison imposed pursuant to division (A) of section 2971.03 of the Revised
Code for the offenses and in the circumstances described in division (F)(11) of section 2929.13 of
the Revised Code or pursuant to division (B)(1)(2), (b), or (©), (B)(2)(a), (b), or (c), or(B)(3)(a), (b),
(c), or (d)-of section 2971.03 of the Revised Code and that term as modified or terminated pursuant

" to section 2971.05 of the Revised Code.

(Y) "Monitored time" means a period of time during which an offender continues to be under
the control of the sentencing court or parole board, subject to no conditions other than leading a .

law-abiding life.
(Z) "Offender" means a person who, in this state, is convicted of or pleads guilty to a felony
or a misdemeanor.

(AA) "Prison" means a residential facility used for the confinement of convicted felony of-
fenders that is under the control of the department of rehabilitation and correction but does not in-
clude a violation sanction center operated under authority of section 2967.141 of the Revised Code.

(BB) "Prison term" includes either/yof the following sanctions for an offender:

(1) A stated prison term;
(2) A term in a prison shortened by, or with the approval of, the sentencing court pursuant
to section 2929.143, 2929.20, 2967.26, 5120.031, 5120.032, or 5120. 073 of the Revised Code.
(CC) "Repeat violent offender" means a person about whom both of the following apply:
(1) The person is being sentenced for committing or for complicity in committing any of
the following:

(a) Aggravated murder, murder, any felony of the first or second degree that is an of-
fense of violence, or an attempt to commit any of these offenses if the attempt is a felony of the first
or second degree;

(b) An offense under an existing or former law of this state, another state, or the United
States that is or was substantially equivalent to an offense described in division (CC)(1)(a) of this
section. '
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(2) The person previously was convicted of or pleaded guilty to an offense described in
division (CC)(1)(a) or (b) of this section.
(DD) "Sanction" means any penalty imposed upon an offender who is convicted of or pleads

guilty to an offense, as punishment for the offense. "Sanction” includes any sanction imposed pur-
suant to any provision of sections 2929.14 to 2029.18 or 2929.24 to0 2929.28 of the Revised Code.

(EE) "Sentence" means the sanction or combination of sanctions imposed by the sentencing
court on an offender who is convicted of or pleads guilty to an offense.

(FF) "Stated prison term" means the prison term, mandatory prison term, or combination of
all prison terms and mandatory prison terms imposed by the sentencing court pursuant to section
2929.14, 2929.142, or 2971.03 of the Revised Code or under section 2919.25 of the Revised Code.
"Stated prison term"” includes any credit received by the offender for time spent in jail awaiting trial,
sentencing, or transfer to prison for the offense and any time spent under house arrest or house ar-
rest with electronic monitoring imposed after earning credits pursuant to section 2967.1 93 of the
Revised Code. If an offender is serving a prison term as a risk reduction sentence under sections
2929.143 and 5120.036 of the Revised Code, "stated prison term" includes any period of time by
which the prison term imposed upon the offender is shortened by the offender's successful comple-

tion of all assessment and treatment or programming pursuant to those sections.

(GG) "Victim-offender mediation" means a reconciliation or mediation program that in-

~ volves an offender and the victim of the offense committed by the offender and that includes a
meeting in which the offender and the victim may discuss the offense, discuss restitution, and con-
sider other sanctions for the offense.

(HH) "Fourth degree felony OVI offense” means a violation of division (A) of section
4511.19 of the Revised Code that, under division (G) of that section, is a felony of the fourth degree.

(1) "Mandatory term of local incarceration” means the term of sixty or one hundred twenty .
days in ajail, a community-based correctional facility, a halfway house, or an alternative residential
facility that a sentencing court may impose upon a person who is convicted of or pleads guilty to a
fourth degree felony OVI offense pursuant to division (G)(1) of section 2929.13 of the Revised
Code and division (G)(1)(d) or (e) of section 4511 .19 of the Revised Code.

(J7) "Designated homicide, assault, or kidnapping offense," "violent sex offense,” "sexual
motivation specification," "sexually violent offense," "sexually violent predator," and "sexually vi-
olent predator specification" have the same meanings as in section 2971.01 of the Revised Code.

(KK) "Sexually oriented offense," "child-victim oriented offense," and "tier 111 sex offend-
er/child-victim offender" have the same meanings as in section 2950.01 of the Revised Code.

(LL) An offense is ncommitted in the vicinity of a child" if the offender comumits the offense
within thirty feet of or within the same residential unit as a child who is under eighteen years of age,
regardless of whether the offender knows the age of the child or whether the offender knows the
offense is being committed within thirty feet of or within the same residential unit as the child and
regardless of whether the child actually views the commission of the offense.

(MM) "Family or household member" has the same meaning as in section 2919.25 of the Re-
vised Code.
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(NN) "Motor vehicle" and nmanufactured home" have the same meanings as in section
4501.01 of the Revised Code.

(00) "Detention” and ndetention facility" have the same meanings as in section 2921.01 of
the Revised Code.

(PP) "Third degree felony OVI offense” means a violation of division (A) of section 4511.19
of the Revised Code that, under division (G) of that section, is a felony of the third degree.

(QQ) "Random drug testing" has the same meaning as in section 5120.63 of the Revised
Code.

(RR) "Felony sex offense" has the same meaning as in section 2967.28 of the Revised Code.
(SS) "Body armor" has the same meaning as in section 2941.1411 of the Revised Code.

(TT) "Electronic monitoring" means monitoring through the use of an electronic monitoring
device.

(UU) "Electronic monitoring device" means any of the following:

(1) Any device that can be operated by electrical or battery power and that conforms with
all of the following:

(2) The device has a transmitter that can be attached to a person, that will transmit a
specified signal to a receiver of the type described in division (UU)(1)(b) of this section if the
transmitter is removed from the person, turned off, or altered in any manner without prior court ap-
proval in relation to electronic monitoring or without prior approval of the department of rehabilita-
tion and correction in relation to the use of an electronic monitoring device for an inmate on transi-
tional control or otherwise is tampered with, that can transmit continuously and periodically a signal-
to that receiver when the person is within a specified distance from the receiver, and that can trans-
mit an appropriate signal to that receiver if the person to whom it is attached travels a specified dis-

tance from that receiver.

(b) The device has a receiver that can receive continuously the signals transmitted by a
transmiter of the type described in division (UU)(1)(a) of this section, can transmit continuously
those signals by a wireless or Jandline telephone connection to a central monitoring computer of the
type described in division (UU)(1)(c) of this section, and can transmit continuously an appropriate
signal to that central monitoring computer if the device has been turned off or altered without prior
court approval or otherwise tampered with. The device is designed specifically for use in electronic
monitoring, is not a converted wireless phone or another tracking device that is clearly not designed
for electronic monitoring, and provides a means of text-based or voice communication with the

person.

(c) The device has a central monitoring computer that can receive continuously the
signals transmitted by a wireless or landline telephone connection by a receiver of the type de-
scribed in division (UU)(1)(b) of this section and can monitor continuously the person to whom an
electronic monitoring device of the type described in division (UU)(1)(a) of this section is attached.

(2) Any device that isnot a device of the type described in division (UU)(1) of this section
and that conforms with all of the following:
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(a) The device includes a transmitter and receiver that can monitor and determine the
location of a subject person at any.time, or ata designated point in time, through the use of a central
monitoring computer or through other electronic means.

(b) The device includes a transmitter and receiver that can determine at any time, or at
a designated point in time, through the use of a central monitoring computer or other electronic
means the fact that the transmitter is turned off or altered in any manner without prior approval of
the court in relation to the electronic monitoring or without prior approval of the department of re-
habilitation and correction in relation to the use of an electronic monitoring device for an inmate on
transitional control or otherwise is tampered with. :

(3) Any type of technology that can adequately track or determine the location of a subject
person at any time and that is approved by the director of rehabilitation and correction, including,
but not limited to, any satellite technology, voice tracking system, or retinal scanning system that is
so approved.

(VV) "Non-economic loss" means nonpecuniary harm suffered by a victim of an offense as a
result of or related to the commission of the offense, including, but not limited to, pain and suffer-

ing; loss of society, consortium, companionship, care, assistance, attention, protection, advice,
guidance, counsel, instruction, training, or education; mental anguish; and any other intangible loss.

(WW) "Prosecutor” has the same meaning as in section 2935.01 of the Revised Code.

(XX) "Continuous alcohol monitoring" means the ability to automatically test and periodi-
cally transmit al¢ohol consumption levels and tamper attempts at least every hour, regardless of the
location of the person who is being monitored. :

(YY) A person is "adjudicated a sexually violent predator” if the person is convicted of or
pleads guilty to a violent sex offense and also is convicted of or pleads guilty to a sexually violent
predator specification that was included in the indictment, count in the indictment, or information
charging that violent sex offense or if the person is convicted of or pleads guilty to a designated
homicide, assault, or kidnapping offense and also is convicted of or pleads guilty to both a sexual
motivation specification and a sexually violent predator specification that were included in the in-
dictment, count in the indictment, or information charging that designated homicide, assault, or
kidnapping offense. '

(ZZ) An offense is ncommitted in proximity to a school” if the offender commits the offense
in a school safety zone or within five hundred feet of any school building or the boundaries of any
school premises, regardless of whether the offender knows the offense is being committed in a
school safety zone or within five hundred feet of any school building or the boundaries of any

school premises.
(AAA) "Human trafficking" means a scheme or plan to which all of the following apply:
(1) Its object is to subject a victim or victims to involuntary servitude, as defined in sec-
tion 2905.31 of the Revised Code, to compel a victim or victims to engage in sexual activity for hire,

to engage in a performance that is obscene, sexually oriented, or nudity oriented, or to be a model or
participant in the production of material that is obscene, sexually oriented, or nudity oriented.

(2) It involves at least two felony offenses, whether or not there has been a prior convic-
tion for any of the felony offenses, to which all of the following apply:
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(a) Each of the felony offenses is a violation of section 2905.01, 2905.02, 2905.32,
2907.21, 2907.22, or 2923.32, division (A)X(1) or (2) of section 2907.323, or division (B)(1), (2), (3),
(4), or (5) of section 2919.22 of the Revised Code or is a violation of a law of any state other than
this state that is substantially similar to any of the sections or divisions of the Revised Code identi-
fied in this division.

(b) At least one of the felony offenses was committed in this state.

(c) The felony offenses are related to the same scheme or plan and are not isolated in-
stances.

(BBB) "Material," "nudity," "obscene," "performance,” and "sexual activity" have the same
meanings as in section 2907.01 of the Revised Code.

(CCC) "Material that is obscene, sexually oriented, or nudity oriented" means any material

that is obscene, that shows a person participating or engaging in sexual activity, masturbation, or
bestiality, or that shows a person in a state of nudity.

(DDD) "Performance that is obscene, sexually oriented, or nudity oriented" means any per-
formance that is obscene, that shows a person participating or engaging in sexual activity, mastur-
bation, or bestiality, or that shows a person in a state of nudity.
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§ 2929.14. Basic prison terms

(A) Except as provided in division (B)(1), (B)(2), (B)(3), (B)(4), (B)(5), B)(6), B)T), (B)(8),
(E), (G), (H), or (J) of this section or in division (D)(6) of section 2919.25 of the Revised Code and
except in relation to an offense for which a sentence of death or life imprisonment is to be imposed,
if the court imposing a sentence upon an offender for a felony elects or is required to impose a
prison term on the offender pursuant to this chapter, the court shall impose a definite prison term

that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, four, five, six, seven, eight,
nine, ten, or eleven years.

(2) For a felony of the second degree, the prison term shall be two, three, four, five, six, sev-
en, or eight years.

(3) (a) For a felony of the third degree that is a violation of section 2903.06, 2903.08,
2907.03, 2907.04, or 2907.05 of the Revised Code or that is a violation of section 2911.02 or
2911.12 of the Revised Code if the offender previously has been convicted of or pleaded guilty in
two or more separate proceedings to two or more violations of section 2911.01,2911.02, 2911.1 1,
or 2911.12 of the Revised Code, the prison term shall be twelve, eighteen, twenty-four, thirty, thir-
ty-six, forty-two, forty-eight, fifty-four, or sixty months.

(b) For a felony of the third degree that is not an offense for which division (A)(3)(a) of
this section applies, the prison term shall be nine, twelve, eighteen, twenty-four, thirty, or thirty-six
months.

(4) For a felony of the fourth degree, the prison term shall be six, seven, eight, nine, ten,
eleven, twelve, thirteen, fourteen, fifteen, sixteen, seventeen, Or eighteen months.
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(5) For a felony of the fifth degree, the prison term shall be six, seven, eight, nine, ten, elev-
en, or twelve months.

(B) (1) (a) Except as provided in division (B)(1)(e) of this section, if an offender who is con-
victed of or pleads guilty to a felony also is convicted of or pleads guilty to a specification of the
type described in section 2941.141, 2941.144, or 2941 .145 of the Revised Code, the court shall im-

pose on the offender one of the following prison terms:

(i) A prison term of six years if the specification is of the type described in section
2941.144 of the Revised Code that charges the offender with having a firearm that is an automatic
firearm or that was equipped with a firearm muffler or silencer on or about the offender's person or
under the offender's control while committing the felony;

(ii) A prison term of three years if the specification is of the type described in section
2941.145 of the Revised Code that charges the offender with having a firearm on or about the of-
fender's person or under the offender’s control while committing the offense and displaying the fire-
arm, brandishing the firearm, indicating that the offender possessed the firearm, or using it to facili-

tate the offense;

(iii) A prison term of one year if the specification is of the type described in section
2941.141 of the Revised Code that charges the offender with having a firearm on or about the of-
fender's person or under the offender's control while committing the felony.

; (b) If a court imposes a prison term on an offender under division (B)(1)(a) of this section,
the prison term shall not be reduced pursuant to section 2967.19, section 2929.20, section 2967.193,
or any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. Except as provided
in division (B)(1)(g) of this section, a court shall not impose more than one prison term on an of-

fender under division (B)(1)(a) of this section for felonies committed as part of the same act or
transaction.

(c) Except as provided in division (B)(1)(e) of this section, if an offender who is convicted
of or pleads guilty to a violation of section 2923.161 of the Revised Code or to a felony that in-
cludes, as an essential element, purposely or knowingly causing or attempting to cause the death of
or physical harm to another, also is convicted of or pleads guilty to a specification of the type de-
scribed in section 2941.146 of the Revised Code that charges the offender with committing the of-
fense by discharging a firearm from a motor vehicle other than a manufactured home, the court, af-
ter imposing a prison term on the offender for the violation of section 2923.1 61 of the Revised Code
or for the other felony offense under division (A), (B)(2), or (B)(3) of this section, shall impose an
additional prison term of five years upon the offender that shall not be reduced pursuant to section
2929.20, section 2967.19, section 2967.193, or any other provision of Chapter 2967. or Chapter
5120. of the Revised Code. A court shall not impose more than one additional prison term on an
offender under division (B)(1)(c) of this section for felonies committed as part of the same act or
transaction. If a court imposes an additional prison term on an offender under division (B)(1)(c) of
this section relative to an offense, the court also shall impose a prison term under division (B)(1)(a)
of this section relative to the same offense, provided the criteria specified in that division for im-
posing an additional prison term are satisfied relative to the offender and the offense.

(d) If an offender who is convicted of or pleads guilty to an offense of violence that is a
felony also is convicted of or pleads guilty to a specification of the type described in section
2941.1411 of the Revised Code that charges the offender with wearing or carrying body armor while
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committing the felony offense of violence, the court shall impose on the offender a prison term of
two years. The prison term so imposed, subject to divisions (C) to (I) of section 2967.19 of the Re-
vised Code, shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or
any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not im-
pose more than one prison term on an offender under division (B)(1)(d) of this section for felonies
committed as part of the same act or transaction. If a court imposes an additional prison term under
division (B)(1)(a) or (c) of this section, the court is not precluded from imposing an additional pris-
on term under division (B)(1)(d) of this section.

() The court shall not impose any of the prison terms described in division (B)(1)(a) of
this section or any of the additional prison terms described in division (B)(1)(c) of this section upon
an offender for a violation of section 2923.12 or 2923.123 of the Revised Code. The court shall not
impose any of the prison terms described in division (B)(1)(a) or (b) of this section upon an offend-
er for a violation of section 2923.122 that involves a deadly weapon that is a firearm other than a
dangerous ordnance, section 2923.16, or section 2923.121 of the Revised Code. The court shall not
impose any of the prison terms described in division (B)(1)(a) of this section or any of the addition-
al prison terms described in division (B)(1)(c) of this section upon an offender for a violation of
section 2923.13 of the Revised Code unless all of the following apply:

(i) The offender previously has been convicted of aggravated murder, murder, or any
felony of the first or second degree.

(ii) Less than five years have passed since the offender was released from prison or
post-release control, whichever is later, for the prior offense.

(f) If an offender is convicted of or pleads guilty to a felony that includes, as an essential
element, causing or attempting to cause the death.of or physical harm to another and also is con-
victed of or pleads guilty to a specification of the type described in section 2941.1412 of the Revised
Code that charges the offender with committing the offense by discharging a firearm at a peace of-
ficer as defined in section 2935.01 of the Revised Code or a corrections officer, as defined in section
2941.1412 of the Revised Code, the court, after imposing a prison term on the offender for the felo-
ny offense under division (A), (B)(2), or (B)(3) of this section, shall impose an additional prison
term of seven years upon the offender that shall not be reduced pursuant to section 2929.20, section
2067.19, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. If an offender is convicted of or pleads guilty to two or more felonies that include, as an es-
sential element, causing or attempting to cause the death or physical harm to another and also is
convicted of or pleads guilty to a specification of the type described under division (B)(1)(f) of this
section in connection with two or more of the felonies of which the offender is convicted or to
which the offender pleads guilty, the sentencing court shall impose on the offender the prison term
specified under division (B)(1)(f) of this section for each of two of the specifications of which the
offender is convicted or to which the offender pleads guilty and, in its discretion, also may impose
on the offender the prison term specified under that division for any or all of the remaining specifi-
cations. If a court imposes an additional prison term on an offender under division (B)(1)(f) of this
section relative to an offense, the court shall not impose a prison term under division (B)(1)(a) or (c)
of this section relative to the same offense.

(g) If an offender is convicted of or pleads guilty to two or more felonies, if one or more
of those felonies are aggravated murder, murder, attempted aggravated murder, attempted murder,
aggravated robbery, felonious assault, or rape, and if the offender is convicted of or pleads guilty to
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a specification of the type described under division (B)(1)(a) of this section in connection with two
or more of the felonies, the sentencing court shall impose on the offender the prison term specified
under division (B)(1)(a) of this section for each of the two most serious specifications of which the
offender is convicted or to which the offender pleads guilty and, in its discretion, also may impose
on the offender the prison term specified under that division for any or all of the remaining specifi-

cations.

(2) (a) If division (B)(2)(b) of this section does not apply, the court may impose on an of-
fender, in addition to the longest prison term authorized or required for the offense, an additional
definite prison term of one, two, three, four, five, six, seven, eight, nine, or ten years if all of the

following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described
in section 2941.149 of the Revised Code that the offender is a repeat violent offender.

(ii) The offense of which the offender currently is convicted or to which the offender
currently pleads guilty is aggravated murder and the court does not impose a sentence of death or
life imprisonment without parole, murder, terrorism and the court does not impose a sentence of life
imprisonment without parole, any felony of the first degree that is an offense of violence and the
court does not impose a sentence of life imprisonment without parole, or any felony of the second
degree that is an offense of violence and the trier of fact finds that the offense involved an attempt
to cause or a threat to cause serious physical harm to a person or resulted in serious physical harm to

a person.

(iii) The court imposes the longest prison term for the offense that is not life imprison-
ment without parole. s

(iv) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of
this section and, if applicable, division (B)(1) or (3) of this section are inadequate to punish the of-
fender and protect the public from future crime, because the applicable factors under section
2929.12 of the Revised Code indicating a greater likelihood of recidivism outweigh the applicable
factors under that section indicating a lesser likelihood of recidivism.

(v) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of
this section and, if applicable, division (B)(1) or (3) of this section are demeaning to the seriousness
of the offense, because one or more of the factors under section 2929.12 of the Revised Code indi-
cating that the offender’s conduct is more serious than conduct normally constituting the offense are
~ present, and they outweigh the applicable factors under that section indicating that the offender’s
conduct is less serious than conduct normally constituting the offense.

(b) The court shall impose on an offender the longest prison term authorized or required
for the offense and shall impose on the offender an additional definite prison term of one, two,
three, four, five, six, seven, eight, nine, or ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described
in section 2941.149 of the Revised Code that the offender is a repeat violent offender.

(ii) The offender within the preceding twenty years has been convicted of or pleaded
guilty to three or more offenses described in division (CC)X1) of section 2929.01 of the Revised
Code, including all offenses described in that division of which the offender is convicted or to
which the offender pleads guilty in the current prosecution and all offenses described in that divi-
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sion of which the offender previously has been convicted or to which the offender previously
pleaded guilty, whether prosecuted together or separately. '

(iii) The offense or offenses of which the offender currently is convicted or to which
the offender currently pleads guilty is aggravated murder and the court does not impose a sentence
of death or life imprisonment without parole, murder, terrorism and the court does not impose 2
sentence of life imprisonment without parole, any felony of the first degree that is an offense of vi-
olence and the court does not impose a sentence of life imprisonment without parole, or any felony
of the second degree that is an offense of violence and the trier of fact finds that the offense in-
volved an attempt to cause or a threat to cause serious physical harm to a person or resulted in seri-
ous physical harm to a person. :

(c) For purposes of division (B)(2)(b) of this section, two or more offenses committed at
the same time or as part of the same act or event shall be considered one offense, and that one of-
fense shall be the offense with the greatest penalty.

(d) A sentence imposed under division (B)(2)(2) or (b) of this section shall not be reduced
pursuant to section 2929.20, section 2967.19, or section 2967.193, or any other provision of Chapter
2967. or Chapter 5120. of the Revised Code. The offender shall serve an additional prison term im-
posed under this section consecutively to and prior to the prison term imposed for the underlying

offense.
(e) When imposing a sentence pursuant to divisior (B)(2)(a) or (b) of this section, the
court shall state its findings explaining the imposed sentence.

(3) Except when an offender commits a violation of section 2903.01 or 2907.02 of the Re-
vised Code and the penalty imposed for the violation is life imprisonment or commits a violation of
section 2903.02 of the Revised Code, if the offender commits a violation of section 2925.03 or
2925.11 of the Revised Code and that section classifies the offender as a major drug offender, if the
offender commits a felony violation of section 2925.02, 2925.04, 2925.05, 2925.36, 3719.07,
3719.08, 3719.16, 3719.161, 4729.37, or 4729.61, division (C) or (D) of section 3719.172, division
(C) of section 4729.51, or division (J) of section 4729.54 of the Revised Code that includes the sale,
offer to sell, or possession of a schedule I or II controlled substance, with the exception of mari-
huana, and the court imposing sentence upon the offender finds that the offender is guilty of a spec-
ification of the type described in section 2941.1 410 of the Revised Code charging that the offender
is a major drug offender, if the court imposing sentence upon an offender for a felony finds that the
offender is guilty of corrupt activity with the most serious offense in the pattern of corrupt activity
being a felony of the first degree, or if the offender is guilty of an attempted violation of section
2007.02 of the Revised Code and, had the offender completed the violation of section 2907.02 of the
Revised Code that was attempted, the offender would have been subject to a sentence of life im-
prisonment or life imprisonment without parole for the violation of section 2907.02 of the Revised
Code, the court shall impose upon the offender for the felony violation a mandatory prison term of
the maximum prison term prescribed for a felony of the first degree that, subject to divisions (C) to
(D) of section 2967.19 of the Revised Code, cannot be reduced pursuant to section 2929.20, section
2067.19, or any other provision of Chapter 2967. or 5120. of the Revised Code.

(4) If the offender is being sentenced for a third or fourth degree felony OVI offense under
division (G)(2) of section 2929.13 of the Revised Code, the sentencing court shall impose upon the
offender a mandatory prison term in accordance with that division. In addition to the mandatory
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prison term, if the offender is being sentenced for a fourth degree felony OVI offense, the court,
notwithstanding division (A)(4) of this section, may sentence the offender to a definite prison term
of not less than six months and not more than thirty months, and if the offender is being sentenced
for a third degree felony OVI offense, the sentencing court may sentence the offender to an addi-
tional prison term of any duration specified in division (A)(3) of this section. In either case, the ad-
ditional prison term imposed shall be reduced by the sixty or one hundred twenty days imposed up-
on the offender as the mandatory prison term. The total of the additional prison term imposed under
division (B)(4) of this section plus the sixty or one hundred twenty days imposed as the mandatory
prison term shall equal a definite term in the range of six months to thirty months for a fourth de-
gree felony OVI offense and shall equal one of the authorized prison terms specified in division
(A)(3) of this section for a third degree felony OVI offense. If the court imposes an additional pris-
on term under division (B)(4) of this section, the offender shall serve the additional prison term after
the offender has served the mandatory prison term required for the offense. In addition to the man-
datory prison term or mandatory and additional prison term imposed as described in division (B)(4)

' of this section, the court also may sentence the offender to a community control sanction under sec-
tion 2929.16 or 2929.17 of the Revised Code, but the offender shall serve all of the prison terms so

imposed prior to serving the community control sanction.

If the offender is being sentenced for a fourth degree felony OVI offense under division
(G)(1) of section 2929.13 of the Revised Code and the court imposes a mandatory term of local in-
carceration, the court may impose a prison term as described in division (A)(1) of that section.

(5) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of
section 2903.06 of the Revised Code and also is convicted of or pleads guilty to a specification of
the type described in section 2941.1414 of the Revised Code that charges that the victim of the of-
fense is a peace officer, as defined in section 2935.01 of the Revised Code, or an investigator of the
bureau of criminal identification and investigation, as defined in section 2903.11 of the Revised
Code, the court shall impose on the offender 2 prison term of five years. If a court imposes a prison
term on an offender under division (B)(5) of this section, the prison term, subject to divisions (C) to
(I) of section 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20, section
2067.19, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court shall not impose more than one prison term on an offender under division (B)(5) of
this section for felonies committed as part of the same act.

(6) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of
section 2903.06 of the Revised Code and also is convicted of or pleads guilty to a specification of
the type described in section 2941.1415 of the Revised Code that charges that the offender previ-
ously has been convicted of or pleaded guilty to three or more violations of division (A) or (B) of
section 4511.19 of the Revised Code or an equivalent offense, as defined in section 2941.1415 of the
Revised Code, or three or more violations of any combination of those divisions and offenses, the
court shall impose on the offender a prison term of three years. If a court imposes a prison term on
an offender under division (B)(6) of this section, the prison term, subject to divisions (C) to (I) of
section 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20, section
2967.19, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court shall not impose more than one prison term on an offender under division (B)(6) of
this section for felonies committed as part of the same act.
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(7) (a) If an offender is convicted of or pleads guilty to a felony violation of section 2905.01,
2905.02, 2907.21, 2907.22, or 2923.32, division (A)(1) or (2) of section 2907.323, or division
B)(1), (2), (3), (4), or (5) of section 2919.22 of the Revised Code and also is convicted of or pleads
guilty to a specification of the type described in section 2941.1422 of the Revised Code that charges
that the offender knowingly committed the offense in furtherance of human trafficking, the court
shall impose on the offender a mandatory prison term that is one of the following:

(i) If the offense is a felony of the first degree, a definite prison term of not less than
five years and not greater than ten years;

(ii) If the offense is a felony of the second or third degree, a definite prison term of not
Jess than three years and not greater than the maximum prison term allowed for the offense by divi-
sion (A) of section 2929.14 of the Revised Code;

(iii) If the offense is a felony of the fourth or fifth degree, a definite prison term that is
the maximum prison term allowed for the offense by division (A) of section 2929.14 of the Revised

Code.

(b) Subject to divisions (C) to (I) of section 2967.19 of the Revised Code, the prison term
imposed under division (B)(7)(a) of this section shall not be reduced pursuant to section 2929.20,
section 2967.19, section 2967.193, or any other provision of Chapter 2967. of the Revised Code. A
court shall not impose more than one prison term on an offender under division (B)(7)(a) of this
section for felonies committed as part of the same act, scheme, or plan.

(8) If an offender is convicted of or pleads guilty to a felony violation of section 2903.11,
2903.12, or 2903.13 of the Revised Code and also is convicted of or pleads guilty to a specification
of the type described in section 2941.1423 of the Revised Code that charges that the victim of the
violation was a woman whom the offender knew was pregnant at the time of the violation, notwith-
standing the range of prison terms prescribed in division (A) of this section for felonies of the same
degree as the violation, the court shall impose on the offender a mandatory prison term that is either
a definite prison term of six months or one of the prison terms prescribed in section 2929.14 of the
Revised Code for felonies of the same degree as the violation.

(C) (1) (a) Subject to division (C)(1)(b) of this section, if a mandatory prison term is imposed
upon an offender pursuant to division (B)(1)(a) of this section for having a firearm on or about the
offender's person or under the offender’s control while committing a felony, if a mandatory prison
term is imposed upon an offender pursuant to division (B)(1)(c) of this section for committing a
felony specified in that division by discharging a firearm from a motor vehicle, or if both types of
mandatory prison terms are imposed, the offender shall serve any mandatory prison term imposed
under either division consecutively to any other mandatory prison term imposed under either divi-
sion or under division (B)(1)(d) of this section, consecutively to and prior to any prison term im-
posed for the underlying felony pursuant to division (A), (B)(2), or (B)(3) of this section or any
other section of the Revised Code, and consecutively to any other prison term or mandatory prison
term previously or subsequently imposed upon the offender.

(b) If a mandatory prison term is imposed upon an offender pursuant to division (B)(1)(d)
of this section for wearing or carrying body armor while committing an offense of violence that is a
felony, the offender shall serve the mandatory term so imposed consecutively to any other manda-
tory prison term imposed under that division or under division (B)(1)(a) or (c) of this section, con-
secutively to and prior to any prison term imposed for the underlying felony under division (A),
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(B)(2), or (B)(3) of this section or any other section of the Revised Code, and consecutively to any
other prison term or mandatory prison term previously or subsequently imposed upon the offender.

(¢) If a mandatory prison term is imposed upon an offender pursuant to division B@)(1)®)
of this section, the offender shall serve the mandatory prison term so imposed consecutively to and
prior to any prison term imposed for the underlying felony under division (A), (B)(2), or (B)(3) of
this section or any other section of the Revised Code, and consecutively to any other prison term or
mandatory prison term previously or subsequently imposed upon the offender.

(d) If a mandatory prison term is imposed upon an offender pursuant to division B)(7) or
(8) of this section, the offender shall serve the mandatory prison term so imposed consecutively to
any other mandatory prison term imposed under that division or under any other provision of law
and consecutively to any other prison term oOr mandatory prison term previously or subsequently
imposed upon the offender. :

(2) If an offender who is an inmate in a jail, prison, or other residential detention facility vio-
lates section 2917.02, 2917.03, or 2921.35 of the Revised Code or division (A)(1) or (2) of section
2921.34 of the Revised Code, if an offender who is under detention at a detention facility commits a
felony violation of section 2923.131 of the Revised Code, ot if an offender who is an inmate in a
jail, prison, or other residential detention facility or is under detention at a detention facility com-
mits another felony while the offender is an escapee in violation of division (A)(1) or (2) of section
2921.34 of the Revised Code, any prison term imposed upon the offender for one of those violations
shall be served by the offender consecutively to the prison term or term of imprisonment the of-
fender was serving when the offender committed that offense and to any other prison term previ-
ously or subsequently imposed upon the offender. ' ‘

‘ (3) If a prison term is imposed for a violation of division (B) of section 2911.01 of the Re-
vised Code, a violation of division (A) of section 2913.02 of the Revised Code in which the stolen
property is a firearm or dangerous ordnance, or a felony violation of division (B) of section
2921.331 of the Revised Code, the offender shall serve that prison term consecutively to any other
prison term or mandatory prison term previously or subsequently imposed upon the offender.

(4) If multiple prison terms are imposed on an offender for convictions of multiple offenses,
the court may require the offender to serve the prison terms consecutively if the court finds that the
consecutive service is necessary to protect the public from future crime or to punish the offender
and that consecutive sentences are not disproportionate to the seriousness of the offender's conduct
and to the danger the offender poses to the public, and if the court also finds any of the following:

(a) The offender committed one or more of the multiple offenses while the offender was
awaiting trial or sentencing, was under a sanction imposed pursuant to section 2929.16,2929.17, or
2929.18 of the Revised Code, or was under post-release control for a prior offense. '

(b) At least two of the multiple offenses were committed as part of one or more courses of
conduct, and the harm caused by two or more of the multiple offenses so committed was so great or
unusual that no single prison term for any of the offenses committed as part of any of the courses of
conduct adequately reflects the seriousness of the offender's conduct.

(c) The offender's history of criminal conduct demonstrates that consecutive sentences are
necessary to protect the public from future crime by the offender.
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(5) If a mandatory prison term is imposed upon an offender pursuant to division (B)(5) or (6)
of this section, the offender shall serve the mandatory prison term consecutively to and prior to any
prison term imposed for the underlying violation of division (A)(1) or (2) of section 2903.06 of the
Revised Code pursuant to division (A) of this section or section 2929.142 of the Revised Code. If a
mandatory prison term is imposed upon an offender pursuant to division (B)(5) of this section, and
if a mandatory prison term also is imposed upon the offender pursuant to division (B)(6) of this sec-
tion in relation to the same violation, the offender shall serve the mandatory prison term imposed
pursuant to division (B)(5) of this section consecutively to and prior to the mandatory prison term
imposed pursuant to division (B)(6) of this section and consecutively to and prior to any prison term
imposed for the underlying violation of division (A)(1) or (2) of section 2903.06 of the Revised '
Code pursuant to division (A) of this section or section 2929.142 of the Revised Code.

(6) When consecutive prison terms are imposed pursuant to division (C)(1), (2), (3), (4), or
(5) or division (H)(1) or (2) of this section, the term to be served is the aggregate of all of the terms

so imposed.

(D) (1) If a court imposes a prison term for a felony of the first degree, for a felony of the se-
.cond degree, for a felony sex offense, or for a felony of the third degree that is not a felony sex of-
fense and in the commission of which the offender caused or threatened to cause physical harm to a
person, it shall include in the sentence a requirement that the offender be subject to a period of
post-release control after the offender's release from imprisonment, in accordance with that division.
If a court imposes a sentence including a prison term of a type described in this division on or after
July 11, 2006, the failure of a court to include a post-release control requirement in the sentence
pursuant to this division does not negate, limit, or otherwise affect the mandatory period of
post-release control that is required for the offender under division (B) of section 2967.28 of the Re-
vised Code. Section 2929.191 of the Revised Code applies if, prior to July 11, 2006, a court imposed
a sentence including a prison term of a type described in this division and failed to include in the

sentence pursuant to this division a statement regarding post-release control.

(2) If a court imposes a prison term for a felony of the third, fourth, or fifth degree that is not
subject to division (D)(1) of this section, it shall include in the sentence a requirement that the of-
fender be subject to a period of post-release control after the offender's release from imprisonment,
in accordance with that division, if the parole board determines that a period of post-release control
is necessary. Section 2929.191 of the Revised Code applies if, prior to July 11, 2006, a court im-
posed a sentence including a prison term of a type described in this division and failed to include in
the sentence pursuant to this division a statement regarding post-release control.

(E) The court shall impose sentence upon the offender in accordance with section 2971.03 of the
Revised Code, and Chapter 2971. of the Revised Code applies regarding the prison term or term of
life imprisonment without parole imposed upon the offender and the service of that term of impris-

onment if any of the following apply:

(1) A person is convicted of or pleads guilty to a violent sex offense or a designated homi-
cide, assault, or kidnapping offense, and, in relation to that offense, the offender is adjudicated a
sexually violent predator.

(2) A person is convicted of or pleads guilty to a violation of division (A)(1)(b) of section

2907.02 of the Revised Code committed on or after January 2, 2007, and either the court does not
impose a sentence of life without parole when authorized pursuant to division (B) of section
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2907.02 of the Revised Code, or division (B) of section 2907.02 of the Revised Code provides that
the court shall not sentence the offender pursuant to section 2971.03 of the Revised Code.

(3) A person is convicted of or pleads guilty to attempted rape committed on or after January
2, 2007, and a specification of the type described in section 2941.1418, 2941.1419, or 2941.1420 of

the Revised Code.

(4) A person is convicted of or pleads guilty to a violation of section 2905.01 of the Revised
Code committed on or after January 1, 2008, and that section requires the court to sentence the of-
fender pursuant to section 2971.03 of the Revised Code.

(5) A person is convicted of or pleads guilty to aggravated murder committed on or after
January 1, 2008, and division (A)(2)(b)(ii) of section 2929.022, division (A)(1)(e), (CY(1)(@)(),
(©)()(a)(), (DY2)(Db), (D)(3)(@)(iv), or (E)(1)(d) of section 2929.03, or division (A) or (B) of sec-
tion 2929.06 of the Revised Code requires the court to sentence the offender pursuant to division
(B)(3) of section 2971.03 of the Revised Code.

(6) A person is convicted of or pleads guilty to murder committed on or after January 1,
2008, and division (B)(2) of section 2929.02 of the Revised Code requires the court to sentence the
offender-pursuant to section 2971.03 of the Revised Code. - '

(F) If a person who has been convicted of or pleaded guilty to a felony is sentenced to a prison
term or term of imprisonment under this section, sections 2929.02 to 2929.06 of the Revised Code, -
section 2929.142 of the Reyised Code, section 2971.03 of the Revised Code, or any other provision
of law, section 5120.163 of the Revised Code applies regarding the person while the person is con-
fined in a state correctional institution. : -

(G) If an offender who is convicted of or pleads guilty to a felony that is an offense of violence
also is convicted of or pleads guilty to a specification of the type described in section 2941.142 of -
the Revised Code that charges the offender with having committed the felony while participating in
a criminal gang, the court shall impose upon the offender an additional prison term of one, two, or

three years.

(H) (1) If an offender who is convicted of or pleads guilty to aggravated murder, murder, or a
felony of the first, second, or third degree that is an offense of violence also is convicted of or
pleads guilty to a specification of the type described in section 2941.143 of the Revised Code that
charges the offender with having committed the offense in a school safety zone or towards a person
in a school safety zone, the court shall impose upon the offender an additional prison term of two
years. The offender shall serve the additional two years consecutively to and prior to the prison term
imposed for the underlying offense.

(2) (a) If an offender is convicted of or pleads guilty to a felony violation of section 2907.22,
2907.24, 2907.241, or 2907.25 of the Revised Code and to a specification of the type described in

section 2941.1421 of the Revised Code and if the court imposes a prison term on the offender for the
felony violation, the court may impose upon the offender an additional prison term as follows:

(i) Subject to division (H)(2)(2)(ii) of this section, an additional prison term of one,
two, three, four, five, or six months;

(ii) If the offender previously has been convicted of or pleaded guilty to one or more
felony or misdemeanor violations of section 2907.22, 2907.23, 2907.24, 2907.241, or 2907.25 of
the Revised Code and also was convicted of or pleaded guilty to a specification of the type de-
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scribed in section 2941.1421 of the Revised Code regarding one or more of those violations, an ad-
ditional prison term of one, two, three, four, five, six, seven, eight, nine, ten, eleven, or twelve

months.

(b) In lieu of imposing an additional prison term under division (H)(2)(a) of this-section,
the court may directly impose on the offender a sanction that requires the offender to wear a re-
al-time processing, continual tracking electronic monitoring device during the period of time speci-
fied by the court. The period of time specified by the court shall equal the duration of an additional
prison term that the court could have imposed upon the offender under division (H)(2)(a) of this
section. A sanction imposed under this division shall commence on the date specified by the court, -
provided that the sanction shall not commence until after the offender has served the prison term
imposed for the felony violation of section 2907.22, 2907.24, 2907.241, or 2907.25 of the Revised
Code and any residential sanction imposed for the violation under section 2929.16 of the Revised
Code. A sanction imposed under this division shall be considered to be a community control sanc-
tion for purposes of section 2929.15 of the Revised Code, and all provisions of the Revised Code
that pertain to community control sanctions shall apply to a sanction imposed under this division,
except to the extent that they would by their nature be clearly inapplicable. The offender shall pay

all costs associated with a sanction imposed under this division, including the cost of the use of the. .. "

monitoring device.

(I) At the time of sentencing, the court may recommend the offender for placement in a program
of shock incarceration under section 5120.031 of the Revised Code or for placement in an intensive
program prison under section 5120. 032 of the Revised Code, disapprove placement of the offender
in a program of shock incarceration or an intensive program prison of that nature, or make no rec-
ommendation on placement of the offender. In no case shall the department of rehabilitation and
correction place the offender in a program or prison of that nature unless the department determines
as specified in section 5120.031 or 5120. 032 of the Revised Code, whichever is applicable, that the

offender is eligible for the placement.

If the court disapproves placement of the offender in a program or prison of that nature, the de-
partment of rehabilitation and correction shall not place the offender in any program of shock in-
carceration or intensive program prison.

If the court recommends placement of the offender in a program of shock incarceration or in an
intensive program prison, and if the offender is subsequently placed in the recommended program
or prison, the department shall notify the court of the placement and shall include with the notice a

brief description of the placement.

If the court recommends placement of the offender in a program of shock incarceration or in an
intensive program prison and the department does not subsequently place the offender in the rec-
ommended program or prison, the department shall send a notice to the court indicating why the
offender was not placed in the recommended program or prison.

If the court does not make a recommendation under this division with respect to an offender and
if the department determines as specified in section 5120.031 or 5120.032 of the Revised Code,
whichever is applicable, that the offender is eligible for placement in a program or prison of that
nature, the department shall screen the offender and determine if there is an available program of
shock incarceration or an intensive program prison for which the offender is suited. If there is an
available program of shock incarceration or an intensive program prison for which the offender is
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suited, the department shall notify the court of the proposed placement of the offender as specified
in section 5120.031 or 5120.032 of the Revised Code and shall include with the notice a brief de-
scription of the placement. The court shall have ten days from receipt of the notice to disapprove the

placement.

(7) If a person is convicted of or pleads guilty to aggravated vehicular homicide in violation of
division (A)(1) of section 2903.06 of the Revised Code and division (B)(2)(c) of that section applies,
the person shall be sentenced pursuant to section 2929.142 of the Revised Code.
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§ 2929.142. Mandatory prison term for aggravated vehicular homicide where offender has previous
‘OVI-type convictions

Notwithstanding the definite prison term specified in division (A) of section 2929.14 of the Re-
vised Code for a felony of the first degree, if an offender is convicted of or pleads guilty to aggra-
vated vehicular homicide in violation of division (A)(1) of section 2903.06 of the Revised Code, the
court shall impose upon the offender a mandatory prison term of ten, eleven, twelve, thirteen, four-
teen, or fifteen years if any of the following apply:

(A) The offender previously has been convicted of or pleaded guilty to three or more prior
violations of section 4511.19 of the Revised Code or of a substantially equivalent municipal ordi-
nance within the previous six years. ’

(B) The offender previously has been convicted of or pleaded guilty to three or more prior
violations of division (A) of section 1547.11 of the Revised Code or of a substantially equivalent

municipal ordinance within the previous six years.

(C) The offender previously has been convicted of or pleaded guilty to three or more prior
violations of division (A)(3) of section 4561.15 of the Revised Code or of a substantially equivalent

municipal ordinance within the previous six years.

(D) The offender previously has been convicted of or pleaded guilty to three or more prior
violations of division (A)(1) of section 2903.06 of the Revised Code.

(E) The offender previously has been convicted of or pleaded guilty to three or more prior
violations of division (A)(1) of section 2903.08 of the Revised Code.

(F) The offender previously has been convicted of or pleaded guilty to three or more prior
violations of section 2903.04 of the Revised Code in circumstances in which division (D) of that
section applied regarding the violations.
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(G) The offender previously has been convicted of or pleaded guilty to three or more viola-
tions of any combination of the offenses listed in division (A), (B), (C), (D), (E), or (F) of this sec-

tion.

(H) The offender previously has been convicted of or pleaded guilty to a second or subse-
quent felony violation of division (A) of section 4511.19 of the Revised Code.

HISTORY:
151 vH 461, § 1, eff. 4-4-07.
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§ 2929.15. Community control sanctions

(A) (1) If in sentencing an offender for a felony the court is not required to impose a prison term,
a mandatory prison term, or a term of life imprisonment upon the offender, the court may directly
impose a sentence that consists of one or more community control sanctions authorized pursuant to
section 2929.16, 2929.17, or 2929.18 of the Revised Code. If the court is sentencing an offender for
a fourth degree felony OVI offense under division (G)(1) of section 2929.13 of the Revised Code, in
addition to the mandatory term of local incarceration imposed under that division and the mandato-
ry fine required by division (B)(3) of section 2929.18 of the Revised Code, the court may impose
upon the offender a community control sanction or combination of community control sanctions in
accordance with sections 2929.16 and 2929.17 of the Revised Code. If the court is sentencing an
offender for a third or fourth degree felony OVI offense under division (G)(2) of section 2929.13 of
the Revised Code, in addition to the mandatory prison term or mandatory prison term and additional
prison term imposed under that division, the court also may impose upon the offender a community
control sanction or combination of community control sanctions under section 2929.16 or 2929.17
of the Revised Code, but the offender shall serve all of the prison terms so imposed prior to serving

the community control sanction.

The duration of all community control sanctions imposed upon an offender under this divi-
sion shall not exceed five years. If the offender absconds or otherwise leaves the jurisdiction of the
court in which the offender resides without obtaining permission from the court or the offender's
probation officer to leave the jurisdiction of the court, or if the offender is confined in any institu-
tion for the commission of any offense while under a community control sanction, the period of the
community control sanction ceases to run until the offender is brought before the court for its fur-
ther action. If the court sentences the offender to one or more nonresidential sanctions under section
2929.17 of the Revised Code, the court shall impose as a condition of the nonresidential sanctions
that, during the period of the sanctions, the offender must abide by the law and must not leave the
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state without the permission of the court or the offender's probation officer. The court may impose

any other conditions of release under a community control sanction that the court considers appro-

priate, including, but not limited to, requiring that the offender not ingest or be injected with a drug
of abuse and submit to random drug testing as provided in division (D) of this section to determine
whether the offender ingested or was injected with a drug of abuse and requiring that the results of
the drug test indicate that the offender did not ingest or was not injected with a drug of abuse.

(2) (a) If a court sentences an offender to any community control sanction or combination of
community control sanctions authorized pursuant to section 2929.16,2929.17, or 2929.18 of the
Revised Code, the court shall place the offender under the general control and supervision of a de-
partment of probation in the county that serves the court for purposes of reporting to the court a vi-
olation of any condition of the sanctions, any condition of release under a community control sanc-
tion imposed by the court, a violation of law, or the departure of the offender from this state without
the permission of the court or the offender’s probation officer. Alternatively, if the offender resides
in another county and a county department of probation has been established in that county or that
county is served by a multicounty probation department established under section 2301.27 of the
Revised Code, the court may request the court of common pleas of that county to receive the of-
fender into the general control and supervision of that county or multicounty department of proba-
tion for purposes of reporting to the court a violation of any condition of the sanctions, any condi-
tion of release under a community control sanction imposed by the court, a violation of law, or the
departure of the offender from this state without the permission of the court or the offender's proba-
tion officer, subject to the jurisdiction of the trial judge over and with respect to the person of the
offender, and to the rules governing that department of probation.

If there is no department of probation in the county that serves the court, the court shall
place the offender, regardless of the offender's county of residence, under the general control and
supervision of the adult parole authority for purposes of reporting to the court a violation of any of
the sanctions, any condition of release under a community control sanction imposed by the court, a
violation of law, or the departure of the offender from this state without the permission of the court

or the offender's probation officer.

(b) If the court imposing sentence upon an offender sentences the offender to any commu-
nity control sanction or combination of community control sanctions authorized pursuant to section
2929.16, 2929.17, or 2929.18 of the Revised Code, and if the offender violates any condition of the
sanctions, any condition of release under a community control sanction imposed by the court, vio-
lates any law, or departs the state without the permission of the court or the offender's probation of-
ficer, the public or private person or entity that operates or administers the sanction or the program
or activity that comprises the sanction shall report the violation or departure directly to the sentenc-
ing court, or shall report the violation or departure to the county or multicounty department of pro-
bation with general control and supervision over the offender under division (A)(2)(a) of this sec-
tion or the officer of that department who supervises the offender, or, if there is no such department
with general control and supervision over the offender under that division, to the adult parole au-
thority. If the public or private person or entity that operates or administers the sanction or the pro-
gram or activity that comprises the sanction reports the violation or departure to the county or mul-
ticounty department of probation or the adult parole authority, the department's or authority's offic-
ers may treat the offender as if the offender were on probation and in violation of the probation, and
shall report the violation of the condition of the sanction, any condition of release under a commu-
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nity control sanction imposed by the court, the violation of law, or the departure from the state
without the required permission to the sentencing court.

(3) If an offender who is eligible for community control sanctions under this section admits
to being drug addicted or the court has reason to believe that the offender is drug addicted, and if
the offense for which the offender is being sentenced was related to the addiction, the court may
require that the offender be assessed by a properly credentialed professional within a specified pe-
riod of time and shall require the professional to file a written assessment of the offender with the
court. If a court imposes treatment and recovery support services as a community control sanction,
the court shall direct the level and type of treatment and recovery support services after considera-
tion of the written assessment, if available at the time of sentencing, and recommendations of the
professional and other treatment and recovery support services providers.

(4) If an assessment completed pursuant to division (A)(3) of this section indicates that the
offender is addicted to drugs or alcohol, the court may include in any community control sanction
imposed for a violation of section 2925.02, 2925. 03, 2925.04,2925.05, 2925.06,2925.11,2925.13, -
2925.22,2925.23, 2925.36, ot 2925.37 of the Revised Code a requirement that the offender partici-
pate in a treatment and recovery support services program certified under section 3793.06 of the
Revised Code or offered by another properly credentialed program provider.

(B) (1) If the conditions of a community control sanction are violated or if the offender violates
. alaw or leaves the state without the permission of the court or the offender's probation officer, the

sentencing court may impose upon the violator one or more of the following penalties: -

(a) A longer time under the same sanction if the total time under the sanctions does not
exceed the five-year limit specified in division (A) of this section; :

~ (b) Amore restrictive sanction under section 2929.16, 2929.17, or 2929.18 of the Revised
Code; ’
(c) A prison term on the offender pursuant to section 2929. 14 of the Revised Code.

(2) The prison term, if any, imposed upon a violator pursuant to this division shall be within
the range of prison terms available for the offense for which the sanction that was violated was im-
posed and shall not exceed the prison term specified in the notice provided to the offender at the
sentencing hearing pursuant to division (B)(2) of section 2929.19 of the Revised Code. The court
may reduce the longer period of time that the offender is required to spend under the longer sanc-
tion, the more restrictive sanction, or a prison term imposed pursuant to this division by the time the
offender successfully spent under the sanction that was initially imposed.

(C) If an offender, for a significant period of time, fulfills the conditions of a sanction imposed
pursuant to section 2929.1 6,2929.17, or 2929.18 of the Revised Code in an exemplary manner, the
court may reduce the period of time under the sanction or impose a less restrictive sanction, but the
court shall not permit the offender to violate any law or permit the offender to leave the state with-
out the permission of the court or the offender's probation officer.

(D) (1) If a court under division (A)(1) of this section imposes a condition of release under a
community control sanction that requires the offender to submit to random drug testing, the depart-
ment of probation or the adult parole authority that has general control and supervision of the of-
fender under division (A)(2)(a) of this section may cause the offender to submit to random drug
testing performed by a laboratory or entity that has entered into a contract with any of the govern-
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mental entities or officers authorized to enter into a contract with that laboratory or entity under sec-
tion 341.26, 753.33, or 5120.63 of the Revised Code.

(2) If no laboratory or entity described in division (D)(1) of this section has entered into a
contract as specified in that division, the department of probation or the adult parole authority that
has general control and supervision of the offender under division (A)(2)(a) of this section shall
cause the offender to submit to random drug testing performed by a reputable public laboratory to
determine whether the individual who is the subject of the drug test ingested or was injected with a

drug of abuse.

(3) A laboratory or entity that has entered into a contract pursuant to section 341.26, 753.33,
or 5120.63 of the Revised Code shall perform the random drug tests under division (D)(1) of this
section in accordance with the applicable standards that are included in the terms of that contract. A
public laboratory shall perform the random drug tests under division (D)(2) of this section in ac-
cordance with the standards set forth in the policies and procedures established by the department of
rehabilitation and correction pursuant to section 5120.63 of the Revised Code. An offender who is
required under division (A)(1) of this section to submit to random drug testing as a condition of re-
lease under a community control sanction and whose test results indicate that the offender ingested
or was injected with a drug of abuse shall pay the fee for the drug test if the department of probation
or the adult parole authority that has general control and supervision of the offender requires pay-
ment of a fee. A laboratory or entity that performs the random drug testing on an offender under di-
vision (D)(1) or (2) of this section shall transmit the results of the drug test to the appropriate de-
partment of probation or the adult parole authority that has general control and supervision of the
offender under division (A)(2)(a) of this section.

HISTORY:

146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v S 166 (Eff 10-17-96); 148 v S 107 (Eff
3.23-2000); 148 v S 22 (Eff 5-17-2000); 148 vH 349. Eff 9-22-2000; 149 v S 123, § 1, eff. 1-1-04;
150 v H 163, § 1, eff. 9-23-04; 152 vH 130, § 1, eff. 4-7-09; 153 v H 338, § 1, eff. 9-17-10; 2011
HB 86, § 1, eff. Sept. 30, 2011. :
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§ 2929.16. Residential sanctions

(A) Except as provided in this division, the court imposing a sentence for a felony upon an of-
fender who is not required to serve a mandatory prison term may impose any community residential
sanction or combination of community residential sanctions under this section. The court imposing
a sentence for a fourth degree felony OVI offense under division (G)(1) or (2) of section 2929.13 of
the Revised Code or for a third degree felony OVI offense under division (G)(2) of that section may
impose upon the offender, in addition to the mandatory term of local incarceration or mandatory
prison term imposed under the applicable division, a community residential sanction or combination
of community residential sanctions under this section, and the offender shall serve or satisfy the
sanction or combination of sanctions after the offender has served the mandatory term of local in-
carceration or mandatory prison term required for the offense. Community residential sanctions in-
clude, but are not limited to, the following:

(1) A term of up to six months at a community-based correctional facility that serves the
county,

(2) Except as otherwise provided in division (A)(3) of this section and subject to division (D)
of this section, a term of up to six months in a jail;

(3) If the offender is convicted of a fourth degree felony OVI offense and is sentenced under
division (G)(1) of section 2929.13 of the Revised Code, subject to division (D) of this section, a
term of up to one year in a jail less the mandatory term of local incarceration of sixty or one hun-
dred twenty consecutive days of imprisonment imposed pursuant to that division;

(4) A term in a halfway house;

(5) A term in an alternative residential facility.
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(B) The court that assigns any offender convicted of a felony to a residential sanction under this
section may authorize the offender to be released so that the offender may seek or maintain em-
ployment, receive education or training, or receive treatment. A release pursuant to this division
shall be only for the duration of time that is needed to fulfill the purpose of the release and for travel
that reasonably is necessary to fulfill the purposes of the release.

(C) If the court assigns an offender to a county jail that is not a minimum security misdemeanant
jail in a county that has established a county jail industry program pursuant to section 51 47.30 of the
Revised Code, the court shall specify, as part of the sentence, whether the sheriff of that county may
consider the offender for participation in the county jail industry program. During the offender’'s
term in the county jail, the court shall retain jurisdiction to modify its specification upon a reas-
sessment of the offender's qualifications for participation in the program.

(D) If a court sentences an offender to a term in jail under division (A)(2) or (3) of this section
and if the sentence is imposed for a felony of the fourth or fifth degree that is not an offense of vio-
lence, the court may specify that it prefers that the offender serve the term in a minimum security
jail established under section 341.34 or 753.21 of the Revised Code. If the court includes a specifi-
cation of that type in the sentence and if the administrator of the appropriate minimum security jail
or the designee of that administrator classifies the offender in accordance with section 341.34 or
753.21 of the Revised Code as a minimal security risk, the offender shall serve the term in the min-
imum security jail established under section 341.34 or 753.21 of the Revised Code. Absent a speci-
fication of that type and a finding of that type, the offender shall serve the term in a jail other than a
minimum security jail established under section 341.34 or 753.21 of the Revised Code.

(E) If a person who has been convicted of or pleaded guilty to a felony is sentenced to a com-
munity residential sanction as described in division (A) of this section, at the time of reception and
at other times the person in charge of the operation of the community-based correctional facility,
jail, halfway house, alternative residential facility, or other place at which the offender will serve
the residential sanction determines to be appropriate, the person in charge of the operation of the
community-based correctional facility, jail, halfway house, alternative residential facility, or other
place may cause the convicted offender to be examined and tested for tuberculosis, HIV infection,
hepatitis, including but not limited to hepatitis A, B, and C, and other contagious diseases. The per-
son in charge of the operation of the community-based correctional facility, jail, halfway house, al-
ternative residential facility, or other place at which the offender will serve the residential sanction
may cause a convicted offender in the community-based correctional facility, jail, halfway house,
alternative residential facility, or other place who refuses to be tested or treated for tuberculosis,
HIV infection, hepatitis, including but not limited to hepatitis A, B, and C, or another contagious
disease to be tested and treated involuntarily.

HISTORY:

146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v H 480 (Eff 10-16-96); 146 v S 166 (Eff
10-17-96); 146 v H 72 (Eff 3-18-97); 147 v S 111 (Eff 3-17-98); 148 v S 22. Eff 5-17-2000; 149 v S
123, § 1, eff. 1-1-04; 150 v H 163, § 1, eff. 9-23-04.
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§ 2929.17. Nonresidential sanctions

Except as provided in this section, the court imposing a sentence for a felony upon an offender
who is not required to serve a mandatory prison term may impose any nonresidential sanction or
combination of nonresidential sanctions authorized under this section. If the court imposes one or
more nonresidential sanctions authorized under this section, the court shall impose as a condition of
the sanction that, during the period of the nonresidential sanction, the offender shall abide by the
law and shall not leave the state without the permission of the court or the offender’'s probation of-

ficer.

The court imposing a sentence for a fourth degree felony OVI offense under division (G)(1) or
(2) of section 2929.13 of the Revised Code or for a third degree felony OVI offense under division
(G)(2) of that section may impose upon the offender, in addition to the mandatory term of local in-
carceration or mandatory prison term imposed under the applicable division, a nonresidential sanc-
tion or combination of nonresidential sanctions under this section, and the offender shall serve or
satisfy the sanction or combination of sanctions after the offender has served the mandatory term of
local incarceration or mandatory prison term required for the offense. The court shall not impose a
term in a drug treatment program as described in division (D) of this section until after considering
an assessment by a properly credentialed treatment professional, if available. Nonresidential sanc-
tions include, but are not limited to, the following;:

(A) A term of day reporting;

(B) A term of house arrest with electronic monitoring or continuous alcohol monitoring or
both electronic monitoring and continuous alcohol monitoring, a term of electronic monitoring or
continuous alcohol monitoring without house arrest, or a term of house arrest without electronic

monitoring or continuous alcohol monitoring;
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(C) A term of community service of up to five hundred hours pursuant to division (B) of sec-
tion 2951.02 of the Revised Code or, if the court determines that the offender is financially incapa-
ble of fulfilling a financial sanction described in section 2929.18 of the Revised Code, a term of
community service as an alternative to a financial sanction;

(D) A term in a drug treatment program with a level of security for the offender as deter-
mined by the court;

(E) A term of intensive probation supervision;

(F) A term of basic probation supervision;

(G) A term of monitored time;

(H) A term of drug and alcohol use monitoring, including random drug testing;
(1) A curfew term;
(J) A requirement that the offender obtain employment;

(KA requirement that the offender obtain education or training;

(L) Provided the court obtains the prior approval of the victim, a requirement that the offend-
er participate in victim-offender mediation;

(M) A license violation report;

(N) If the offense is a violation of section 2919.25 or a violation of section 2903.11, 2903.12,
or 2903.13 of the Revised Code involving a person who was a family or household member at the
time of the violation, if the offender committed the offense in the vicinity of one or more children
who are not victims of the offense, and if the offender or the victim of the offense is a parent,
guardian, custodian, or person in loco parentis of one or more of those children, a requirement that
the offender obtain counseling. This division does not limit the court in requiring the offender to
obtain counseling for any offense or in any circumstance not specified in this division.

HISTORY:

146 v S 2 (Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v S 166 (Eff 10-17-96); 148 v S 9 (Eff
3-8-2000); 148 v S 107 (Eff 3-23-2000); 148 v § 22 (Eff 5-17-2000); 148 v H 349. Eff 9-22-2000;
149 v H 490, § 1, off. 1-1-04; 149 v S 123, § 1, eff. 1-1-04; 150 vH 163, § 1, eff. 9-23-04; 152 vH

130, § 1, eff. 4-7-09.
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§ 2929.18. Financial sanctions; restitution; reimbursements

(A) Except as otherwise provided in this division and in addition to imposing court costs pursu-

~ ant to section 2947.23 of the Revised Code, the court imposing a sentence upon an offender for a
felony may sentence the offender to any financial sanction or combination of financial sanctions
authorized under this section or, in the circumstances specified in section 2929.32 of the Revised
Code, may impose upon the offender a fine in accordance with that section. Financial sanctions that
may be imposed pursuant to this section include, but are not limited to, the following:

(1) Restitution by the offender to the victim of the offender's crime or any survivor of the
victim, in an amount based on the victim's economic loss. If the court imposes restitution, the court
shall order that the restitution be made to the victim in open court, to the adult probation department
that serves the county on behalf of the victim, to the clerk of courts, or to another agency designated
by the court. If the court imposes restitution, at sentencing, the court shall determine the amount of
restitution to be made by the offender. If the court imposes restitution, the court may base the
amount of restitution it orders on an amount recommended by the victim, the offender, a presen-
tence investigation report, estimates or receipts indicating the cost of repairing or replacing proper-
ty, and other information, provided that the amount the court orders as restitution shall not exceed
the amount of the economic loss suffered by the victim as a direct and proximate result of the com-
mission of the offense. If the court decides to impose restitution, the court shall hold a hearing on
restitution if the offender, victim, or survivor disputes the amount. All restitution payments shall be
credited against any recovery of economic loss in a civil action brought by the victim or any survi-
vor of the victim against the offender.

If the court imposes restitution, the court may order that the offender pay a surcharge of not
more than five per cent of the amount of the restitution otherwise ordered to the entity responsible

for collecting and processing restitution payments.
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The victim or survivor may request that the prosecutor in the case file a motion, or the of-
fender may file a motion, for modification of the payment terms of any restitution ordered. If the
court grants the motion, it may modify the payment terms as it determines appropriate.

(2) Except as provided in division (B)(1), (3), or (4) of this section, a fine payable by the of-
fender to the state, to a political subdivision, or as described in division (B)(2) of this section to one
or more law enforcement agencies, with the amount of the fine based on a standard percentage of
the offender's daily income over a period of time determined by the court and based upon the seri-
ousness of the offense. A fine ordered under this division shall not exceed the maximum conven-
tional fine amount authorized for the level of the offense under division (A)(3) of this section.

(3) Except as provided in division (B)(1), (3), or (4) of this section, a fine payable by the of-
fender to the state, to a political subdivision when appropriate for a felony, or as described in divi-
sion (B)(2) of this section to one or more law enforcement agencies, in the following amount:

(a) For a felony of the first degree, not more than twenty thousand dollars;

(b) For a felony of the second degree, not more than fifteen thousand dollars;

(c) For a felony of the third degree, not more than ten thousand dollars;

(d) For a felony of the fourth degree, not more than five thousand dollars;

(e) For a felony of the fifth degree, not more than two thousand five hundred dollars.
(4) A state fine or costs as defined in section 2949.111 of the Revised Code.

(5) (a) Reimbursement by the offender of any or all of the costs of sanctions incurred by the
government, including the following:

@ All or part of the costs of implementing any community control sanction, including
a supervision fee under section 2951.021 of the Revised Code;

(ii) All or part of the costs of confinement under a sanction imposed pursuant to section
2029.14, 2929.142, or 2929.16 of the Revised Code, provided that the amount of reimbursement or-
dered under this division shall not exceed the total amount of reimbursement the offender is ableto
pay as determined at a hearing and shall not exceed the actual cost of the confinement;

(iii) All or part of the cost of purchasing and using an immobilizing or disabling de-
vice, including a certified ignition interlock device, or a remote alcohol monitoring device that a
court orders an offender to use under section 4510.13 of the Revised Code.

(b) If the offender is sentenced to a sanction of confinement pursuant to section 2929.14
or 2929.16 of the Revised Code that is to be served in a facility operated by a board of county com-
missioners, a legislative authority of a municipal corporation, or another local governmental entity,
if, pursuant to section 307.93, 341.14, 341.19, 341.23, 733. 02, 753.04, 753.16, 2301.56, or 2947.19
of the Revised Code and section 2929.37 of the Revised Code, the board, legislative authority, or
other local governmental entity requires prisoners to reimburse the county, municipal corporation,

- or other entity for its expenses incurred by reason of the prisoner's confinement, and if the court
does not impose a financial sanction under division (A)(5)(a)(ii) of this section, confinement costs
may be assessed pursuant to section 2929.37 of the Revised Code. In addition, the offender may be
required to pay the fees specified in section 2929.38 of the Revised Code in accordance with that

section.
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(c) Reimbursement by the offender for costs pursuant to section 2929.71 of the Revised
Code.

(B) (1) For a first, second, or third degree felony violation of any provision of Chapter 2925.,
3719., or 4729. of the Revised Code, the sentencing court shall impose upon the offender a manda-
tory fine of at least one-half of, but not more than, the maximum statutory fine amount authorized
for the level of the offense pursuant to division (A)(3) of this section. If an offender alleges in an
affidavit filed with the court prior to sentencing that the offender is indigent and unable to pay the
mandatory fine and if the court determines the offender is an indigent person and is unable to pay
the mandatory fine described in this division, the court shall not impose the mandatory fine upon the

offender.

(2) Any mandatory fine imposed upon an offender under division (B)(1) of this section and
any fine imposed upon an offender under division (A)(2) or (3) of this section for any fourth or fifth
degree felony violation of any provision of Chapter 2925.,3719., or 4729. of the Revised Code shall
be paid to law enforcement agencies pursuant o division (F) of section 2925.03 of the Revised

Code.

(3) For a fourth degree felony OVI offense and for a third degree felony OVI offense, the
sentencing court shall impose upon the offender a mandatory fine in the amount specified in divi-
sion (G)(1)(d) or (e) of section 4511.19 of the Revised Code, whichever is applicable. The manda-
tory fine so imposed shall be disbursed as provided in the division pursuant to which it is imposed.

(4) Notwithstanding any fine otherwise authorized or required to be imposed under division
(A)(2) or (3) or (B)(1) of this section or section 2929.31 of the Revised Code for a violation of sec-
tion 2925.03 of the Revised Code, in addition to any penalty or sanction imposed for that offense
under section 2925.03 or sections 2029.11 t0 2929.18 of the Revised Code and in addition to the
forfeiture of property-in connection with the offense as prescribed in Chapter 2981. of the Revised
Code, the court that sentences an offender for a violation of section 2925.03 of the Revised Code
may impose upon the offender a fine in addition to any fine imposed under division (A)(2) or (3) of
this section and in addition to any mandatory fine imposed under division (B)(1) of this section. The
fine imposed under division (B)(4) of this section shall be used as provided in division (H) of sec-
tion 2925.03 of the Revised Code. A fine imposed under division (B)(4) of this section shall not ex-
ceed whichever of the following is applicable: '

(a) The total value of any personal or real property in which the offender has an interest
and that was used in the course of, intended for use in the course of, derived from, or realized
through conduct in violation of section 2925.03 of the Revised Code, including any property that
constitutes proceeds derived from that offense;

(b) If the offender has no interest in any property of the type described in division
(B)(4)(2) of this section or if it is not possible to ascertain whether the offender has an interest in
any property of that type in which the offender may have an interest, the amount of the mandatory
fine for the offense imposed under division (B)(1) of this section of, if no mandatory fine is im-
posed under division (B)(1) of this section, the amount of the fine authorized for the level of the of-

fense imposed under division (A)(3) of this section.

(5) Prior to imposing a fine under division (B)(4) of this section, the court shall determine
whether the offender has an interest in any property of the type described in division (B)(4)(a) of
this section. Except as provided in division (B)(6) or (7) of this section, a fine that is authorized and
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imposed under division (B)(4) of this section does not limit or affect the imposition of the penalties
and sanctions for a violation of section 2925.03 of the Revised Code prescribed under those sections
or sections 2929.11 to 2929.18 of the Revised Code and does not limit or affect a forfeiture of prop-
erty in connection with the offense as prescribed in Chapter 2981. of the Revised Code.

(6) If the sum total of a mandatory fine amount imposed for a first, second, or third degree
felony violation of section 2925.03 of the Revised Code under division (B)(1) of this section plus
the amount of any fine imposed under division (B)(4) of this section does not exceed the maximum
statutory fine amount authorized for the level of the offense under division (A)(3) of this section or
section 2929.31 of the Revised Code, the court may impose a fine for the offense in addition to the
mandatory fine and the fine imposed under division (B)(4) of this section. The sum total of the
amounts of the mandatory fine, the fine imposed under division (B)(4) of this section, and the addi-
tional fine imposed under division (B)(6) of this section shall not exceed the maximum statutory
fine amount authorized for the level of the offense under division (A)(3) of this section or section
2929.31 of the Revised Code. The clerk of the court shall pay any fine that is imposed under divi-
sion (B)(6) of this section to the county, township, municipal corporation, park district as created
pursuant to section 511.18 or 1545.04 of the Revised Code, or state law enforcement agencies in this
state that primarily were responsible for or involved in making the arrest of, and in prosecuting, the
offender pursuant to division (F) of section 2925.03 of the Revised Code.

(7) If the sum total of the amount of a mandatory fine imposed for a first, second, or third
degree felony violation of section 2925.03 of the Revised Code plus the amount of any fine imposed
under division (B)(4) of this section exceeds the maximum statutory fine amount authorized fot the
level of the offense under division (A)(3) of this section or section 2929.31 of the Revised Code, the
court shall not impose a fine under division (B)(6) of this section.

(8) (a) If an offender who is convicted of or pleads guilty to a violation of section 2905.01,
2905.02, 2907.21, 2907.22, or 2923.32, division (A)(1) or (2) of section 2907.323, or division
B)(1), (2), (3), (4), or (5) of section 2919.22 of the Revised Code also is convicted of or pleads
guilty to a specification of the type described in section 2941.1422 of the Revised Code that charges
that the offender knowingly committed the offense in furtherance of human trafficking, the sen-
tencing court shall sentence the offender to a financial sanction of restitution by the offender to the
victim or any survivor of the victim, with the restitution including the costs of housing, counseling,
and medical and legal assistance incurred by the victim as a direct result of the offense and the

greater of the following:
(i) The gross income or value to the offender of the victim's labor or services;

(ii) The value of the victim's labor as guaranteed under the minimum wage and over-
time provisions of the "Federal Fair Labor Standards Act of 1938," 52 Stat. 1060, 20 U.S.C. 207,

and state labor laws.

(b) If a court imposing sentence upon an offender for a felony is required to impose upon
the offender a financial sanction of restitution under division (B)(8)(a) of this section, in addition to
that financial sanction of restitution, the court may sentence the offender to any other financial
sanction or combination of financial sanctions authorized under this section, including a restitution

sanction under division (A)(1) of this section.

(C) (1) The offender shall pay reimbursements imposed upon the offender pursuant to division

(AX(5)(a) of this section to pay the costs incurred by the department of rehabilitation and correction
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in operating a prison or other facility used to confine offenders pursuant to sanctions imposed under
section 2929.14, 2929.142, or 2929.16 of the Revised Code to the treasurer of state. The treasurer of
state shall deposit the reimbursements in the confinement cost reimbursement fund that is hereby
created in the state treasury. The department of rehabilitation and correction shall use the amounts
deposited in the fund to fund the operation of facilities used to confine offenders pursuant to sec-

tions 2929.14, 2929.142, and 2929.16 of the Revised Code. ,

(2) Except as provided in section 2951.021 of the Revised Code, the offender shall pay reim-
bursements imposed upon the offender pursuant to division (A)(5)(a) of this section to pay the costs
incurred by a county pursuant to any sanction imposed under this section or section 2929.16 or
2929.17 of the Revised Code or in operating a facility used to confine offenders pursuant to a sanc-
tion imposed under section 2929.16 of the Revised Code to the county treasurer. The county treas-
urer shall deposit the reimbursements in the sanction cost reimbursement fund that each board of
county commissioners shall create in its county treasury. The county shall use the amounts deposit-
~ ed in the fund to pay the costs incurred by the county pursuant to any sanction imposed under this

section or section 2929.16 or 2929.17 of the Revised Code or in operating a facility used to confine
offenders pursuant to a sanction imposed under section 2929.16 of the Revised Code.

(3) Except as provided in section 2951.021 of the Revised Code, the offender shall pay reim-
bursements imposed upon the offender pursuant to division (A)(5)(a) of this section to pay the costs
incurred by a municipal corporation pursuant to any sanction imposed under this section or section
2029.16 or 2929.17 of the Revised Code or in operating a facility used to confine offenders pursuant
to a sanction imposed under section 2929.16 of the Revised Code to the treasurer of the municipal
corporation. The treasurer shall deposit the reimbursements in a special fund that shall be estab-
lished in the treasury of each municipal corporation. The municipal corporation shall use the
amounts deposited in the fund to pay the costs incurred by the municipal corporation pursuant to
any sanction imposed under this section or section 2929.16 or 2929.17 of the Revised Code or in
operating a facility used to confine offenders pursuant to a sanction imposed under section 2929.16

of the Revised Code.

(4) Except as provided in section 2951.021 of the Revised Code, the offender shall pay reim-
bursements imposed pursuant to division (A)(5)(a) of this section for the costs incurred by a private
provider pursuant to a sanction imposed under this section or section 2929.16 or 2929.17 of the Re-
vised Code to the provider. ' ‘

(D) Except as otherwise provided in this division, a financial sanction imposed pursuant to divi-
sion (A) or (B) of this section is a judgment in favor of the state or a political subdivision in which
the court that imposed the financial sanction is located, and the offender subject to the financial
sanction is the judgment debtor. A financial sanction of reimbursement imposed pursuant to divi-
sion (A)(5)(a)(ii) of this section upon an offender who is incarcerated in a state facility or a munici-
pal jail is a judgment in favor of the state or the municipal corporation, and the offender subject to
the financial sanction is the judgment debtor. A financial sanction of reimbursement imposed upon
an offender pursuant to this section for costs incurred by a private provider of sanctions is a judg-
ment in favor of the private provider, and the offender subject to the financial sanction is the judg-
ment debtor. A financial sanction of restitution imposed pursuant to division (A)(1) or (B)(8) of this
section is an order in favor of the victim of the offender's criminal act that can be collected through
a certificate of judgment as described in division (D)(1) of this section, through execution as de-
scribed in division (D)(2) of this section, or through an order as described in division (D)(3) of this
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section, and the offender shall be considered for purposes of the collection as the judgment debtor.
Imposition of a financial sanction and execution on the judgment does not preclude any other power
of the court to impose or enforce sanctions on the offender. Once the financial sanction is imposed
as a judgment or order under this division, the victim, private provider, state, or political subdivision
may do any of the following:

(1) Obtain from the clerk of the court in which the judgment was entered a certificate of
judgment that shall be in the same manner and form as a certificate of judgment issued in a civil ac-
tion;

(2) Obtain execution of the judgment or order through any available procedure, including:

(2) An execution against the property of the judgment debtor under Chapter 2329. of the
Revised Code;

(b) An execution against the person of the judgment debtor under Chapter 2331. of the
Revised Code;

(c) A proceeding in aid of execution under Chapter 2333. of the Revised Code, including:

(i) A proceeding for the examination of the judgment debtor under sections 2333.09 to
2333.12 and sections 2333.15 to 2333.27 of the Revised Code;

(ii) A proceeding for attachment of the person of the judgment debtor under section
2333.28 of the Revised Code; '

(iii) A creditor's suit under section 2333.01 of the Revised Code.

(d) The attachment of the property of the judgment debtor under Chapter 2715. of the Re-
vised Code; '

(e) The gamishment of the property of the judgment debtor under Chapter 2716. of the
Revised Code.

: (3) Obtain an order for the assignment of wages of the judgment debtor under section
1321.33 of the Revised Code.

(E) A court that imposes a financial sanction upon an offender may hold a hearing if necessary
to determine whether the offender is able to pay the sanction or is likely in the future to be able to
pay it.

(F) Each court imposing a financial sanction upon an offender under this section or under sec-
tion 2929.32 of the Revised Code may designate the clerk of the court or another person to collect
the financial sanction. The clerk or other person authorized by law or the court to collect the finan-
cial sanction may enter into contracts with one or more public agencies or private vendors for the
collection of, amounts due under the financial sanction imposed pursuant to this section or section
2929.32 of the Revised Code. Before entering into a contract for the collection of amounts due from
an offender pursuant to any financial sanction imposed pursuant to this section or section 2929.32 of
the Revised Code, a court shall comply with sections 307.86 to 307.92 of the Revised Code.

(G) If a court that imposes a financial sanction under division (A) or (B) of this section finds
that an offender satisfactorily has completed all other sanctions imposed upon the offender and that
all restitution that has been ordered has been paid as ordered, the court may suspend any financial

A-171



Page 7
ORC Ann. 2929.18

sanctions imposed pursuant to this section or section 2929.32 of the Revised Code that have not
been paid.

(H) No financial sanction imposed under this section or section 2929.32 of the Revised Code
shall preclude a victim from bringing a civil action against the offender.
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§ 2929.19. Sentencing hearing

(A) The court shall hold a sentencing hearing before imposing a sentence under this chapter upon
an offender who was convicted of or pleaded guilty to a felony and before resentencing an offender
who was convicted of or pleaded guilty to a felony and whose case was remanded pursuant to sec-
tion 2953.07 or 2953.08 of the Revised Code. At the hearing, the offender, the prosecuting attorney,
the victim or the victim's representative in accordance with section 293 0.14 of the Revised Code,
and, with the approval of the court, any other person may present information relevant to the impo-
sition of sentence in the case. The court shall inform the offender of the verdict of the jury or find-
ing of the court and ask the offender whether the offender has anything to say as to why sentence
should not be imposed upon the offender.

(B) (1) At the sentencing hearing, the court, before imposing sentence, shall consider the record,
any information presented at the hearing by any person pursuant to division (A) of this section, and,
if one was prepared, the presentence investigation report made pursuant to section 2951.03 of the
Revised Code or Criminal Rule 32.2, and any victim impact statement made pursuant to section

2947.051 of the Revised Code.
(2) Subject to division (B)(3) of this section, if the sentencing court determines at the sen-
tencing hearing that a prison term is necessary or required, the court shall do all of the following:

(a) Impose a stated prison term and, if the court imposes a mandatory prison term, notify
the offender that the prison term is a mandatory prison term;

(b) In addition to any other information, include in the sentencing entry the name and sec-
tion reference to the offense or offenses, the sentence or sentences imposed and whether the sen-

tence or sentences contain mandatory prison terms, if sentences are imposed for multiple counts
whether the sentences are to be served concurrently or consecutively, and the name and section ref-
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erence of any specification or specifications for which sentence is imposed and the sentence or sen-
tences imposed for the specification or specifications;

(¢) Notify the offender that the offender will be supervised under section 2967.28 of the
Revised Code after the offender leaves prison if the offender is being sentenced for a felony of the
first degree or second degree, for a felony sex offense, or for a felony of the third degree that is not
a felony sex offense and in the commission of which the offender caused or threatened to cause
physical harm to a person. This division applies with respect to all prison terms imposed for an of-
fense of a type described in this division, including a term imposed for any such offense thatis a
risk reduction sentence, as defined in section 2967.28 of the Revised Code. If a court imposes a sen-
tence including a prison term of a type described in division (B)(2)(c) of this section on or after July
11, 2006, the failure of a court to notify the offender pursuant to division (B)(2)(c) of this section
that the offender will be supervised under section 2967.28 of the Revised Code after the offender
leaves prison or to include in the judgment of conviction entered on the journal a statement to that
effect does not negate, limit, or otherwise affect the mandatory period of supervision that is required
for the offender under division (B) of section 2967.28 of the Revised Code. Section 2929.1 91 of the
Revised Code applies if, prior to July 11, 2006, a court imposed a sentence including a prison term
of a type described in division (B)(2)(c) of this section and failed to notify the offender pursuant to
division (B)(2)(c) of this section regarding post-release control or to include in the judgment of
conviction entered on the journal or in the sentence a statement regarding post-release control.

(d) Notify the offender that the offender may be supervised under section 2967.28 of the
Revised Code after the offender leaves prison if the offender is being sentenced for a felony of the
third, fourth, or fifth degree that is not subject to division (B)(2)(c) of this section. This division ap-
plies with respect to all prison terms imposed for an offense of a type described in this division, in-
cluding a term imposed for any such offense that is a risk reduction sentence, as defined in section
2967.28 of the Revised Code. Section 2929.191 of the Revised Code applies if, prior to July 11,
2006, a court imposed a sentence including a prison term of a type described in division (B)(2)(d) of
this section and failed to notify the offender pursuant to division (B)(2)(d) of this section regarding
post-release control or to include in the judgment of conviction entered on the journal or in the sen-
tence a statement regarding post-release control.

(e) Notify the offender that, if a period of supervision is imposed following the offender's
release from prison, as described in division (B)(2)(c) or (d) of this section, and if the offender vio-
lates that supervision or a condition of post-release control imposed under division (B) of section
2967.131 of the Revised Code, the parole board may impose a prison term, as part of the sentence,
of up to one-half of the stated prison term originally imposed upon the offender. If a court imposes a
sentence including a prison term on or after July 11, 2006, the failure of a court to notify the of-
fender pursuant to division (B)(2)(e) of this section that the parole board may impose a prison term
as described in division (B)(2)(e) of this section for a violation of that supervision or a condition of
post-release control imposed under division (B) of section 2967.131 of the Revised Code or to in-
clude in the judgment of conviction entered on the journal a statement to that effect does not negate,
limit, or otherwise affect the authority of the parole board to so impose a prison term for a violation
of that nature if, pursuant to division (D)(1) of section 2967.28 of the Revised Code, the parole
board notifies the offender prior to the offender's release of the board's authority to so impose a
prison term. Section 2929.191 of the Revised Code applies if, prior to July 11, 2006, a court im-
posed a sentence including a prison term and failed to notify the offender pursuant to division
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(B)(2)(e) of this section regarding the possibility of the parole board imposing a prison term for a
violation of supervision or a condition of post-release control.

() Require that the offender not ingest or be injected with a drug of abuse and submit to
random drug testing as provided in section 341.26, 753.33, or 5 120.63 of the Revised Code, which-
ever is applicable to the offender who is serving a prison term, and require that the results of the
drug test administered under any of those sections indicate that the offender did not ingest or was

not injected with a drug of abuse.

(g) (i) Determine, notify the offender of, and include in the sentencing entry the number of
days that the offender has been confined for any reason arising out of the offense for which the of-
fender is being sentenced and by which the department of rehabilitation and correction must reduce
the stated prison term under section 2967.191 of the Revised Code. The court's calculation shall not
include the number of days, if any, that the offender previously served in the custody of the depart-
ment of rehabilitation and correction arising out of the offense for which the prisoner was convicted

and sentenced.

(i) In making a determination under division (B)(2)(2)(i) of this section, the court shall
consider the arguments of the parties and conduct a hearing if one is requested.

(iii) The sentencing court retains continuing jurisdiction to correct any error not previ-
ously raised at sentencing in making a determination under division (B)(2)(g)(i) of this section. The
offender may, at any time after sentencing, file a motion in the sentencing court to correct any error
made in making a determination under division (B)(2)(g)(1) of this section, and the court may in its
discretion grant or deny that motion. If the court changes the number of days in its determination or
redetermination, the court shall cause the entry granting that change to be delivered to the depart-
ment of rehabilitation and correction without delay. Sections 2931.15 and 2953.21 of the Revised
Code do not apply to a motion made under this section.

(iv) An inaccurate determination under division (B)(2)(g)() of this section is not
grounds for setting aside the offender's conviction or sentence and does not otherwise render the
sentence void or voidable.

(3) (a) The court shall include in the offender’s sentence a statement that the offender is a tier
11 sex offender/child-victim offender, and the court shall comply with the requirements of section
2950.03 of the Revised Code if any of the following apply:
(i) The offender is being sentenced for a violent sex offense or designated homicide,

assault, or kidnapping offense that the offender committed on or after January 1, 1997, and the of-
fender is adjudicated a sexually violent predator in relation to that offense.

(i) The offender is being sentenced for a sexually oriented offense that the offender
committed on or after January 1, 1997, and the offender is a tier III sex offender/child-victim of-
fender relative to that offense.

(iif) The offender is being sentenced on or after July 31, 2003, for a child-victim ori-
ented offense, and the offender is a tier I1I sex offender/child-victim offender relative to that of-
fense. :

(iv) The offender is being sentenced under section 2971.03 of the Revised Code for a
violation of division (A)(1)(b) of section 2907.02 of the Revised Code committed on or after Janu-
ary 2, 2007.
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(v) The offender is sentenced to a term of life without parole under division (B) of sec-
tion 2907.02 of the Revised Code.

(vi) The offender is being sentenced for attempted rape committed on or after January
2, 2007, and a specification of the type described in section 2941.141 8,2941.1419, or 2941.1420 of

the Revised Code.
(vii) The offender is being sentenced under division (B)(3)(@), (b), (c), or (d) of section
2971.03 of the Revised Code for an offense described in those divisions committed on or after Janu-
ary 1, 2008.
(b) Additionally, if any criterion set forth in divisions (B)(3)(a)(i) to (vii) of this section is
satisfied, in the circumstances described in division (E) of section 2929.14 of the Revised Code, the
court shall impose sentence on the offender as described in that division.

(4) If the sentencing court determines at the sentencing hearing that a community control
sanction should be imposed and the court is not prohibited from imposing a community control
sanction, the court shall impose a community control sanction. The court shall notify the offender
that, if the conditions of the sanction are violated, if the offender commits a violation of any law, or
if the offender leaves this state without the permission of the court or the offender’'s probation of-
ficer, the court may impose a longer time under the same sanction, may impose a more restrictive
sanction, or may impose a prison term on the offender and shall indicate the specific prison term
that may be imposed as a sanction for the violation, as selected by the court from the range of prison
terms for the offense pursuant to section 2929.14 of the Revised Code.

(5) Before imposing a financial sanction under section 2929.18 of the Revised Code or a fine
under section 2929.32 of the Revised Code, the court shall consider the offender's present and future
ability to pay the amount of the sanction or fine. o

(6) If the sentencing court sentences the offender to a sanction of confinement pursuant to
section 2929.14 or 2929.16 of the Revised Code that is to be served in a local detention facility, as
defined in section 2929.36 of the Revised Code, and if the local detention facility is covered by a

policy adopted pursuant to section 307.93, 341.14, 341.19, 341.21,341.23,753.02, 753.04, 753.16,
2301.56, or 2947.19 of the Revised Code and section 2929.37 of the Revised Code, both of the fol-

lowing apply:
(a) The court shall specify both of the following as part of the sentence:
(i) If the offender is presented with an itemized bill pursuant to section 2929.37 of the

Revised Code for payment of the costs of confinement, the offender is required to pay the bill in
accordance with that section.

(ii) If the offender does not dispute the bill described in division (B)(6)(2)(i) of this
section and does not pay the bill by the times specified in section 2929.37 of the Revised Code, the
clerk of the court.may issue a certificate of judgment against the offender as described in that sec-

tion. :
(b) The sentence automatically includes any certificate of judgment issued as described in
division (B)(6)(a)(ii) of this section.
(7) The failure of the court to notify the offender that a prison term is a mandatory prison
term pursuant to division (B)(2)(a) of this section or to include in the sentencing entry any infor-
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mation required by division (B)(2)(b) of this section does not affect the validity of the imposed sen-
tence or sentences. If the sentencing court notifies the offender at the sentencing hearing that a
prison term is mandatory but the sentencing entry does not specify that the prison term is mandato-
ry, the court may complete a corrected journal entry and send copies of the corrected entry to the
offender and the department of rehabilitation and correction, or, at the request of the state, the court
shall complete a corrected journal entry and send copies of the corrected entry to the offender and
department of rehabilitation and correction.

(C) (1) If the offender is being sentenced for a fourth degree felony OVI offense under division
(G)(1) of section 2929.13 of the Revised Code, the court shall impose the mandatory term of local
incarceration in accordance with that division, shall impose a mandatory fine in accordance with
division (B)(3) of section 2929.18 of the Revised Code, and, in addition, may impose additional
sanctions as specified in sections 2929.15, 2929.16, 2929.17, and 2929.18 of the Revised Code. The
court shall not impose a prison term on the offender except that the court may impose a prison term
upon the offender as provided in division (A)(1) of section 2929.13 of the Revised Code.

(2) If the offender is being sentenced for a third or fourth degree felony OVI offense under
division (G)(2) of section 2929.13 of the Revised Code, the court shall impose the mandatory prison
term in accordance with that division, shall impose’a mandatory fine in accordance with division
(B)(3) of section 2929.18 of the Revised Code, and, in addition, may impose an additional prison
term as specified in section 2929.14 of the Revised Code. In addition to the mandatory prison term
or mandatory prison term and additional prison term the court imposes, the court also may impose a
community control sanction on the offender, but the offender shall serve all of the prison terms so
imposed prior to serving the community control sanction.

(D) The sentencing court, pursuant to division (I)(1) of section 2929.14 of the Revised Code,
may recommend placement of the offender in a program of shock incarceration under section
5120.031 of the Revised Code or an intensive program prison under section 5120.032 of the Revised
Code, disapprove placement of the offender in a program or prison of that nature, or make no rec-
ommendation. If the court recommends or disapproves placement, it shall make a finding that gives
its reasons for its recommendation or disapproval.
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§ 2929.191. Correction to judgment of conviction concerning post-release control

(A) (1) If, prior to July 11, 2006, a court imposed a sentence including a prison term of a type
described in division (B)(2)(c) of section 2929.19 of the Revised Code and failed to notify the of-
fender pursuant to that division that the offender will be supervised under section 2967.28 of the
Revised Code after the offender leaves prison or to include a statement to that effect in the judgment
of conviction entered on the journal or in the sentence pursuant to division (D)(1) of section
2929.14 of the Revised Code, at any time before the offender is released from imprisonment under
that term and at a hearing conducted in accordance with division (C) of this section, the court may
prepare and issue a correction to the judgment of conviction that includes in the judgment of con-
viction the statement that the offender will be supervised under section 2967.28 of the Revised Code

after the offender leaves prison.

If, prior to July 11, 2006, a court imposed a sentence including a prison term of a type de-
scribed in division (B)(2)(d) of section 2929.19 of the Revised Code and failed to notify the offender
pursuant to that division that the offender may be supervised under section 296 7.28 of the Revised
Code after the offender leaves prison or to include a statement to that effect in the judgment of con-
viction entered on the journal or in the sentence pursuant to division (D)(2) of section 2929.14 of
the Revised Code, at any time before the offender is released from imprisonment under that term
and at a hearing conducted in accordance with division (C) of this section, the court may prepare
and issue a correction to the judgment of conviction that includes in the judgment of conviction the

. statement that the offender may be supervised under section 2967.28 of the Revised Code after the

offender leaves prison.

(2) If a court prepares and issues a correction to a judgment of conviction as described in di-
vision (A)(1) of this section before the offender is released from imprisonment under the prison
term the court imposed prior to July 11, 2006, the court shall place upon the journal of the court an
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entry nunc pro tunc to record the correction to the judgment of conviction and shall provide a copy
of the entry to the offender or, if the offender is not physically present at the hearing, shall send a
copy of the entry to the department of rehabilitation and correction for delivery to the offender. If
the court sends a copy of the entry to the department, the department prompitly shall deliver a copy
of the entry to the offender. The court's placement upon the journal of the entry nunc pro tunc be-
fore the offender is released from imprisonment under the term shall be considered, and shall have
the same effect, as if the court at the time of original sentencing had included the statement in the
sentence and the judgment of conviction entered on the journal and had notified the offender that
the offender will be so supervised regarding a sentence including a prison term of a type described
in division (B)(2)(c) of section 2929.19 of the Revised Code or that the offender may be so super-
vised regarding a sentence including a prison term of a type described in division (B)(2)(d) of that

section.

(B) (1) If, prior to July 11, 2006, a court imposed a sentence including a prison term and failed
to notify the offender pursuant to division (B)(2)(e) of section 2929.19 of the Revised Code regard-
ing the possibility of the parole board imposing a prison term for a violation of supervision or a
condition of post-release control or to include in the judgment of conviction entered on the journal a
statement to that effect, at any time before the offender is released from imprisonment under that
term and at a hearing conducted in accordance with division (C) of this section, the court may pre-
pare and issue a correction to the judgment of conviction that includes in the judgment of conviction
the statement that if a period of supervision is imposed following the offender's release from prison,
as described in division (B)(2)(c) or (d) of section 2929.19 of the Revised Code, and if the offender
violates that supervision or a condition of post-release control imposed under division (B) of section
2967.131 of the Revised Code the parole board may impose as part of the sentence a prison term of
up to one-half of the stated prison term originally imposed upon the offender.

(2) If the court prepares and issues a correction to a judgment of conviction as described in
division (B)(1) of this section before the offender is released from imprisonment under the term, the
court shall place upon the journal of the court an entry nunc pro tunc to record the correction to the
judgment of conviction and shall provide a copy of the entry to the offender or, if the offender is not
physically present at the hearing, shall send a copy of the entry to the department of rehabilitation
and correction for delivery to the offender. If the court sends a copy of the entry to the department,
the department promptly shall deliver a copy of the entry to the offender. The court's placement
upon the journal of the entry nunc pro tunc before the offender is released from imprisonment under
the term shall be considered, and shall have the same effect, as if the court at the time of original
sentencing had included the statement in the judgment of conviction entered on the journal and had
notified the offender pursuant to division (B)(2)(e) of section 2929.19 of the Revised Code regard-
ing the possibility of the parole board imposing a prison term for a violation of supervision or a
condition of post-release control.

(C) On and after July 11, 2006, a court that wishes to prepare and issue a correction to a judg-
ment of conviction of a type described in division (A)(1) or (B)(1) of this section shall not issue the
correction until after the court has conducted a hearing in accordance with this division. Before a
court holds a hearing pursuant to this division, the court shall provide notice of the date, time, place,
and purpose of the hearing to the offender who is the subject of the hearing, the prosecuting attor-
ney of the county, and the department of rehabilitation and correction. The offender has the right to
be physically present at the hearing, except that, upon the court's own motion or the motion of the
offender or the prosecuting attorney, the court may permit the offender to appear at the hearing by
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video conferencing equipment if available and compatible. An appearance by video conferencing
equipment pursuant to this division has the same force and effect as if the offender were physically
present at the hearing. At the hearing, the offender and the prosecuting attorney may make a state-
ment as to whether the court should issue a correction to the judgment of conviction.

HISTORY:
151 vH 137, § 1, eff. 7-11-06; 2011 HB 86, § 1, eff. Sept. 30, 2011.
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§ 2929.24. Definite jail terms for misdemeanor; eligibility for county jail industry program; reim-
bursement sanction; costs of confinement

(A) Except as provided in section 2029.22 or 2929.23 of the Revised Code or division (E) or (F)
of this section and unless another term is required or authorized pursuant to law, if the sentencing
court imposing a sentence upon an offender for a misdemeanor elects or is required to impose 2 jail
term on the offender pursuant to this chapter, the court shall impose a definite jail term that shall be

one of the following:
(1) For a misdemeanor of the first degree, not more than one hundred eighty days;

(2) For a misdemeanor of the second degree, not more than ninety days;
(3) For a misdemeanor of the third degree, not more than sixty days;
(4) For a misdemeanor of the fourth degree, not more than thirty days.

(B) (1) A court that sentences an offender to a jail term under this section may permit the of-
fender to serve the sentence in intermittent confinement or may authorize a limited release of the
offender as provided in division (B) of section 2929.26 of the Revised Code. The court retains juris-
diction over every offender sentenced to jail to modify the jail sentence imposed at any time, but the
court shall not reduce any mandatory jail term.

(2) (a) If a prosecutor, as defined in section 2935.01 of the Revised Code, has filed a notice
with the court that the prosecutor wants to be notified about a particular case and if the court is con-
sidering modifying the jail sentence of the offender in that case, the court shall notify the prosecutor
that the court is considering modifying the jail sentence of the offender in that case. The prosecutor
may request a hearing regarding the court's consideration of modifying the jail sentence of the of-
fender in that case, and, if the prosecutor requests a hearing, the court shall notify the eligible of-

fender of the hearing.
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(b) If the prosecutor requests a hearing regarding the court's consideration of modifying
the jail sentence of the offender in that case, the court shall hold the hearing before considering
whether or not to release the offender from the offender’'s jail sentence.

(C) If a court sentences an offender to a jail term under this section and the court assigns the of-
fender to a county jail that has established a county jail industry program pursuant to section
5147.30 of the Revised Code, the court shall specify, as part of the sentence, whether the offender
may be considered for participation in the program. During the offender's term in the county jail, the
court retains jurisdiction to modify its specification regarding the offender's participation in the

county jail industry program.

(D) If a person is sentenced to a jail term pursuant to this section, the court may impose as part
of the sentence pursuant to section 2929.28 of the Revised Code a reimbursement sanction, and, if
the local detention facility in which the term is to be served is covered by a policy adopted pursuant
to section 307.93, 341.14, 341.19, 341.21, 34]1.23, 753.02, 753.04, 753.16, 2301.56, or 2947.19 of
the Revised Code and section 2929.37 of the Revised Code, both of the following apply:

(1) The court shall specify both of the following as part of the sentence:

(a) If the person is presented with an itemized bill pursuant to section 2929.37 of the Re-
vised Code for payment of the costs of confinement, the person is required to pay the bill in ac-
cordance with that section.

(b) If the person does not dispute the bill described in division (D)(1)(a) of this section
and does not pay the bill by the times specified in section 2929.37 of the Revised Code, the clerk of
the court may issue a certificate of judgment against the person as described in that section.

(2) The sentence automatically includes any certificate of judgment issued as described in di-
vision (D)(1)(b) of this section.

(E) If an offender who is convicted of or pleads guilty to a violation of division (B) of section
4511.19 of the Revised Code also is convicted of or also pleads guilty to a specification of the type
described in section 2941.1416 of the Revised Code and if the court imposes a jail term on the of-
fender for the underlying offense, the court shall impose upon the offender an additional definite jail
term of not more than six months. The additional jail term shall not be reduced pursuant to any pro-
vision of the Revised Code. The offender shall serve the additional jail term consecutively to and
prior to the jail term imposed for the underlying offense and consecutively to any other mandatory
term imposed in relation to the offense.

(F) (1) If an offender is convicted of or pleads guilty to a misdemeanor violation of section
2907.23, 2907.24, 2907.241, or 2907.25 of the Revised Code and to a specification of the type de-
scribed in section 2941.1421 of the Revised Code and if the court imposes a jail term on the offend-
er for the misdemeanor violation, the court may impose upon the offender an additional definite jail

term as follows:

(a) Subject to division (F)(1)(b) of this section, an additional definite jail term of not more
than sixty days;

(b) If the offender previously has been convicted of or pleaded guilty to one or more mis-

demeanor or felony violations of section 2907.22, 2907.23, 2907.24, 2907.241, or 2907.25 of the
Revised Code and also was convicted of or pleaded guilty to a specification of the type described in
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 section 2941.1421 of the Revised Code regarding one or more of those violations, an additional
definite jail term of not more than one hundred twenty days.

(2) In lieu of imposing an additional definite jail term under division (F)(1) of this section,
the court may directly impose on the offender a sanction that requires the offender to wear a re-
al-time processing, continual tracking electronic monitoring device during the period of time speci-
fied by the court. The period of time specified by the court shall equal the duration of an additional
jail term that the court could have imposed upon the offender under division (F)(1) of this section.
A sanction imposed under this division shall commence on the date specified by the court, provided
that the sanction shall not commence until after the offender has served the jail term imposed for the
misdemeanor violation of section 2907.23, 2907.24, 2907.241, or 2907.25 of the Revised Code and
any residential sanction imposed for the violation under section 2929.26 of the Revised Code. A
sanction imposed under this division shall be considered to be a community control sanction for
purposes of section 2929.25 of the Revised Code, and all provisions of the Revised Code that per-
tain to community control sanctions shall apply to a sanction imposed under this division, except to
the extent that they would by their nature be clearly inapplicable. The offender shall pay all costs
associated with a sanction imposed under this division, including the cost of the use of the monitor-
ing device.

(G) If an offender is convicted of or pleads guilty to a misdemeanor violation of section 2903.13
of the Revised Code and also is convicted of or pleads guilty to a specification of the type described
in section 2941.1423 of the Revised Code that charges that the victim of the violation was a woman
whom the offender knew was pregnant at the time of the violation, the court shall impose on the of-
fender a mandatory jail term that is a definite term of at least thirty days.

(H) If a court sentences an offender to a jail term under this section, the sentencing court retains
jurisdiction over the offender and the jail term. Upon motion of either party or upon the court's own
motion, the court, in the court's sole discretion and as the circumstances warrant, may substitute one
or more community control sanctions under section 2929.26 or 2929.27 of the Revised Code for any

jail days that are not mandatory jail days.

HISTORY:

149 v H 490, § 1, eff. 1-1-04; 150 v H 163, § 1, eff. 9-23-04; 152 v S 220, § 1, eff. 9-30-08; 152
v H 280, § 1, eff. 4-7-09; 153 v H 338, § 1, eff. 9-17-10; 2011 HB 5, § 1, eff. Sept. 23, 2011.
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§ 2929.25. Community control sanctions

(A) (1) Except as provided in sections 2929.22 and 2929.-23 of the Revised Code or when a jail
term is required by law, in sentencing an offender for a misdemeanor, other than a minor misde-
meanor, the sentencing court may do either of the following:

(a) Directly impose a sentence that consists of one or more community control sanctions
authorized by section 2929.26, 2929.27, or 2929.28 of the Revised Code. The court may impose any
other conditions of release under a community control sanction that the court considers appropriate.
If the court imposes a jail term upon the offender, the court may impose any community control
sanction or combination of community control sanctions in addition to the jail term.

(b) Impose a jail term under section 2929.24 of the Revised Code from the range of jail
terms authorized under that section for the offense, suspend all or a portion of the jail term imposed,
and place the offender under a community control sanction or combination of community control
sanctions authorized under section 2929.26, 2929.27, or 2929.28 of the Revised Code.

(2) The duration of all community control sanctions imposed upon an offender and in effect
for an offender at any time shall not exceed five years.

(3) At sentencing, if a court directly imposes a community control sanction or combination of
community control sanctions pursuant to division (A)(1)(a) or (B) of this section, the court shall
state the duration of the community control sanctions imposed and shall notify the offender that if
any of the conditions of the community control sanctions are violated the court may do any of the
following:

(a) Impose a longer time under the same community control sanction if the total time un-
der all of the offender's community control sanctions does not exceed the five-year limit specified in
division (A)(2) of this section;
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(b) Impose a more restrictive community control sanction under section 2929.26, 2929.27,
or 2929.28 of the Revised Code, but the court is not required to impose any particular sanction or
sanctions; :

(c) Impose a definite jail term from the range of jail terms authorized for the offense under
section 2929.24 of the Revised Code.

(B) If a court sentences an offender to any community control sanction or combination of com-
munity control sanctions pursuant to division (A)(1)(a) of this section, the sentencing court retains
jurisdiction over the offender and the period of community control for the duration of the period of
community control. Upon the motion of either party or on the court's own motion, the court, in the
court's sole discretion and as the circumstances warrant, may modify the community control sanc-
tions or conditions of release previously imposed, substitute a community control sanction or condi-
tion of release for another community control sanction or condition of release previously imposed,
or impose an additional community control sanction or condition of release.

(C) (1) If a court sentences an offender to any community control sanction or combination of
community control sanctions authorized under section 2929.26, 2929.27, o 2929.28 of the Revised
Code, the court shall place the offender under the general control and supervision of the court or of
a department of probation in the jurisdiction that serves the court for purposes of reporting to the
court a violation of any of the conditions of the sanctions imposed. If the offender resides in another
jurisdiction and a department of probation has been established to serve the municipal court or
county court in that jurisdiction, the sentencing court may request the municipal court or the county
court to receive the offender into the general control and supervision of that department of probation
for purposes of reporting to the sentencing court a violation of any of the conditions of the sanctions

‘imposed. The sentencing court retains jurisdiction over any offender whom it sentences for the du-

ration of the sanction or sanctions imposed.

(2) The sentencing court shall require as a condition of any community control sanction that
the offender abide by the law and not leave the state without the permission of the court or the of-
fender's probation officer. In the interests of doing justice, rehabilitating the offender, and ensuring
the offender's good behavior, the court may impose additional requirements on the offender. The
offender's compliance with the additional requirements also shall be a condition of the community

control sanction imposed upon the offender.

(D) (1) If the court imposing sentence upon an offender sentences the offender to any commu-
nity control sanction or combination of community control sanctions authorized under section
2929.26, 2929.27, or 2929.28 of the Revised Code, and if the offender violates any of the conditions
of the sanctions, the public or private person or entity that supervises or administers the program or
activity that comprises the sanction shall report the violation directly to the sentencing court or to
the department of probation or probation officer with general control and supervision over the of-
fender. If the public or private person or entity reports the violation to the department of probation
or probation officer, the department or officer shall report the violation to the sentencing court.

(2) If an offender violates any condition of a community control sanction, the sentencing
court may impose upon the violator one or more of the following penalties:

- (a) Alonger time under the same community control sanction if the total time under all of
the community control sanctions imposed on the violator does not exceed the five-year limit speci-

fied in division (A)(2) of this section;
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(b) A more restrictive community control sanction;
(c) A combination of community control sanctions, including a jail term.

(3) If the court imposes a jail term upon a violator pursuant to division (D)(2) of this section,
the total time spent in jail for the misdemeanor offense and the violation of a condition of the com-
munity control sanction shall not exceed the maximum jail term available for the offense for which
the sanction that was violated was imposed. The court may reduce the longer period of time that the
violator is required to spend under the longer sanction or the more restrictive sanction imposed un-
der division (D)(2) of this section by all or part of the time the violator successfully spent under the

sanction that was initially imposed.

(E) Except as otherwise provided in this division, if an offender, for a significant period of time,
fulfills the conditions of a community control sanction imposed pursuant to section 2929.26,
2929.27, or 2929.28 of the Revised Code in an exemplary manner, the court may reduce the period
of time under the community control sanction or impose a less restrictive community control sanc-
tion. Fulfilling the conditions of a community control sanction does not relieve the offender of a
duty to make restitution under section 2929.28 of the Revised Code.

HISTORY:

149 v H 490 § 1, Eff. 1-1-04; 150 v S 57, § 1, eff. 1-1-04; 153 vH 338, § 1, eff. 9-17-10; 2011
HB 5, § 1, eff. Sept. 23, 2011.
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§ 2929.26. Community residential sanctions; testing and treatment for contagious diseases; use of
halfway house

(A) Except when a mandatory jail term is required by law, the court imposing a sentence for a
misdemeanor, other than a minor misdemeanor, may impose upon the offender any community res-
idential sanction or combination of community residential sanctions under this section. Community
residential sanctions include, but are not limited to, the following:

(1) A term of up to one hundred eighty days in a halfway house or community-based correc-
tional facility or a term in a halfway house or community-based correctional facility not to exceed
the longest jail term available for the offense, whichever is shorter, if the political subdivision that
would have responsibility for paying the costs of confining the offender in a jail has entered into a
contract with the halfway house or community-based correctional facility for use of the facility for

misdemeanor offenders;

(2) If the offender is an eligible offender, as defined in section 307.932 of the Revised Code,
a term of up to sixty daysina community alternative sentencing center or district community alter-
native sentencing center established and operated in accordance with that section, in the circum- -
stances specified in that section, with one of the conditions of the sanction being that the offender

complete in the center the entire term imposed.

(B) A sentence to a community residential sanction under division (A)(3) of this section shall be
in accordance with section 307.932 of the Revised Code. In all other cases, the court that sentences
an offender to a community residential sanction under this section may do either or both of the fol-

lowing:
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(1) Permit the offender to serve the offender's sentence in intermittent confinement, over-
night, on weekends or at any other time or times that will allow the offender to continue at the of-

fender's occupation or care for the offender's family;

(2) Authorize the offender to be released so that the offender may seek or maintain employ-
ment, receive education or training, receive treatment, perform community service, or otherwise
fulfill an obligation imposed by law or by the court. A release pursuant to this division shall be only
for the duration of time that is needed to fulfill the purpose of the release and for travel that reason-
ably is necessary to fulfill the purposes of the release.

(C) The court may order that a reasonable portion of the income earned by the offender upon a
release pursuant to division (B) of this section be applied to any financial sanction imposed under
section 2929.28 of the Revised Code.

(D) No court shall sentence any person to a prison term for a misdemeanor or minor misde-
meanor or to a jail term for a minor misdemeanor.

(E) If a court sentences a person who has been convicted of or pleaded guilty to a misdemeanor
to a community residential sanction as described in division (A) of this section, at the time of recep-
tion and at other times the person in charge of the operation of the halfway house, community al-
ternative sentencing center, district community alternative sentencing center, or other place at which
the offender will serve the residential sanction determines to be appropriate, the person in charge of
the operation of the halfway house, community alternative sentencing center, district community
alternative sentencing center, or other place may cause the convicted offender to be examined and
tested for tuberculosis, HIV infection, hepatitis, including, but not limited to, hepatitis A, B, and C,
and other contagious diseases. The person in charge of the operation of the halfway house, commu-
nity alternative sentencing center, district community alternative sentencing center, or other place at
which the offender will serve the residential sanction may cause a convicted offender in the halfway
house, community alternative sentencing center, district community alternative sentencing center, or
other place who refuses to be tested or treated for tuberculosis, HIV infection, hepatitis, including,
but not limited to, hepatitis A, B, and C, or another contagious disease to be tested and treated in-

voluntarily.

(F) A political subdivision may enter into a contract with a halfway house for use of the halfway
house to house misdemeanor offenders under a sanction imposed under division (A)(1) of this sec-

tion.

HISTORY:

149 v H 490, § 1, eff. 1-1-04; 2011 HB 86, § 1, eff. Sept. 30,2011; 2012 HB 509, § 1, eff. Sept.
28,2012; 2012 SB 337, § 1, eff. Sept. 28, 2012.
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§ 2929.27. Nonresidential and other sanctions; community service

(A) Except when a mandatory jail term is required by law, the court imposing a sentence for a
misdemeanor, other than a minor misdemeanor, may impose upon the offender any nonresidential
sanction or combination of nonresidential sanctions authorized under this division. Nonresidential

sanctions include, but are not limited to, the following:
(1) A term of day reporting;

(2) A term of house arrest with electronic monitoring or continuous alcohol monitoring or
both electronic monitoring and continuous alcohol monitoring, a term of electronic monitoring or
continuous alcohol monitoring without house arrest, or a term of house arrest without electronic

monitoring or continuous alcohol monitoring;

(3) A term of community service of up to five hundred hours for a misdemeanor of the first
degree or two hundred hours for a misdemeanor of the second, third, or fourth degree;

(4) A term in a drug treatment program with a level of security for the offender as determined
necessary by the court;

(5) A term of intensive probation supervision;
(6) A term of basic probation supervision;
(7) A term of monitored time;

(8) A term of drug and alcohol use monitoring, including random drug testing;

(9) A curfew term;
(10) A requirement that the offender obtain employment;
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(11) A requirement that the offender obtain education or training;

(12) Provided the court obtains the prior approval of the victim, a requirement that the of-
fender participate in victim-offender mediation;

(13) If authorized by law, suspension of the offender's privilege to operate a motor vehicle,
immobilization or forfeiture of the offender's motor vehicle, a requirement that the offender obtain a
valid motor vehicle operator's license, or any other related sanction;

(14) A requirement that the offender obtain counseling if the offense is a violation of section
2019.25 or a violation of section 2903.13 of the Revised Code involving a person who was a family
or household member at the time of the violation, if the offender committed the offense in the vicin-
ity of one or more children who are not victims of the offense, and if the offender or the victim of
the offense is a parent, guardian, custodian, or person in loco parentis of one or more of those chil-
dren. This division does not limit the court in requiring that the offender obtain counseling for any
offense or in any circumstance not specified in this division.

(B) If the court imposes a term of community service pursuant to division (A)(3) of this section,
the offender may request that the court modify the sentence to authorize the offender to make a
reasonable contribution, as determined by the court, to the general fund of the county, municipality,
or other local entity that provides funding to the court. The court may grant the request if the of-
fender demonstrates a change in circumstances from the date the court imposes the sentence or that
the modification would otherwise be in the interests of justice. If the court grants the request, the
offender shall make a reasonable contribution to the court, and the clerk of the court shall deposit
that contribution into the general fund of the county, municipality, or other local entity that provides
funding to the court. If more than one entity provides funding to the court, the clerk shall deposit a
percentage of the reasonable contribution equal to the percentage of funding the entity provides to

the court in that entity's general fund.

(C) In addition to the sanctions authorized under division (A) of this section, the court imposing
a sentence for a misdemeanor, other than a minor misdemeanor, upon an offender who is not re-
quired to serve a mandatory jail term may impose any other sanction that is intended to discourage
the offender or other persons from committing a similar offense if the sanction is reasonably related
to the overriding purposes and principles of misdemeanor sentencing.

(D) The court imposing a sentence for a minor misdemeanor may impose a term of community
service in lieu of all or part of a fine. The term of community service imposed for a minor misde-
meanor shall not exceed thirty hours. After imposing a term of community service, the court may
modify the sentence to authorize a reasonable contribution, as determined by the court, to the ap-
propriate general fund as provided in division (B) of this section.

HISTORY:
149 v H 490, § 1, eff. 1-1-04; 150 v H 163, § 1, eff. 9-23-04; 2011 HB 5, § 1, eff. Sept. 23,
2011.
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§ 2929.28. Financial sanctions; court costs

(A) In addition to imposing court costs pursuant to section 2947.23 of the Revised Code, the
court imposing a sentence upon an offender for a misdemeanor, including a minor misdemeanor,
may sentence the offender to any financial sanction or combination of financial sanctions authorized
under this section. If the court in its discretion imposes one or more financial sanctions, the finan-
cial sanctions that may be imposed pursuant to this section include, but are not limited to, the fol-
lowing:

(1) Unless the misdemeanor offense is a minor misdemeanor or could be disposed of by the
traffic violations bureau serving the court under Traffic Rule 13, restitution by the offender to the
victim of the offender's crime or any survivor of the victim, in an amount based on the victim's
economic loss. The court may not impose restitution as a sanction pursuant to this division if the
offense is a minor misdemeanor or could be disposed of by the traffic violations bureau serving the
court under Traffic Rule 13. If the court requires restitution, the court shall order that the restitution
be made to the victim in open court or to the adult probation department that serves the jurisdiction
or the clerk of the court on behalf of the victim.

If the court imposes restitution, the court shall determine the amount of restitution to be paid
by the offender. If the court imposes restitution, the court may base the amount of restitution it or-
ders on an amount recommended by the victim, the offender, a presentence investigation report, es-
timates or receipts indicating the cost of repairing or replacing property, and other information, pro-
vided that the amount the court orders as restitution shall not exceed the amount of the economic
loss suffered by the victim as a direct and proximate result of the commission of the offense. If the
court decides to impose restitution, the court shall hold an evidentiary hearing on restitution if the
offender, victim, or survivor disputes the amount of restitution. If the court holds an evidentiary
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hearing, at the hearing the victim or survivor has the burden to prove by a preponderance of the ev-
idence the amount of restitution sought from the offender.

All restitution payments shall be credited against any recovery of economic loss in a civil ac-
tion brought by the victim or any survivor of the victim against the offender. No person may intro-
duce evidence of an award of restitution under this section in a civil action for purposes of imposing
liability against an insurer under section 3937.18 of the Revised Code.

If the court imposes restitution, the court may order that the offender pay a surcharge, of not
more than five per cent of the amount of the restitution otherwise ordered, to the entity responsible
for collecting and processing restitution payments.

The victim or survivor may request that the prosecutor in the case file a motion, or the of-
fender may file a motion, for modification of the payment terms of any restitution ordered. If the
court grants the motion, it may modify the payment terms as it determines appropriate.

(2) A fine of the type described in divisions (A)(2)(a) and (b) of this section payable to the
appropriate entity as required by law:

(a) A fine in the following amount: ,
(i) For a misdemeanor of the first degree, not more than one thousand dollars;
(ii) For a misdemeanor of the second degree, not more than seven hundred fifty dollars;
(iii) For a misdemeanor of the third degree, not more than five hundred dollars;
(iv) For a misdemeanor of the fourth degree, not more than two hundred fifty dollars;
(v) For a minor misdemeanor, not more than one hundred ﬁfty dollars.

(b) A state fine or cost as defined in section 2949.111 of the Revised Code.

(3) (2) Reimbursement by the offender of any or all of the costs of sanctions incurred by the
government, including, but not limited to, the following:

(i) All or part of the costs of implementing any community control sanction, including
a supervision fee under section 2951.021 of the Revised Code;

(ii) All or part of the costs of confinement in a jail or other residential faciiity, includ-
ing, but not limited to, a per diem fee for room and board, the costs of medical and dental treatment,
and the costs of repairing property damaged by the offender while confined;

(iii) All or part of the cost of purchasing and using an immobilizing or disabling de-
vice, including a certified ignition interlock device, or a remote alcohol monitoring device that a
court orders an offender to use under section 4510.13 of the Revised Code.

(b) The amount of reimbursement ordered under division (A)(3)(a) of this section shall
not exceed the total amount of reimbursement the offender is able to pay and shall not exceed the
actual cost of the sanctions. The court may collect any amount of reimbursement the offender is re-
quired to pay under that division. If the court does not order reimbursement under that division,
confinement costs may be assessed pursuant to a repayment policy adopted under section 2929.37
of the Revised Code. In addition, the offender may be required to pay the fees specified in section
2929.38 of the Revised Code in accordance with that section.
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(B) If the court determines a hearing is necessary, the court may hold a hearing to determine
whether the offender is able to pay the financial sanction imposed pursuant to this section or court
costs or is likely in the future to be able to pay the sanction or costs.

If the court determines that the offender is indigent and unable to pay the financial sanction or
court costs, the court shall consider imposing and may impose a term of community service under
division (A) of section 2929.27 of the Revised Code in lieu of imposing a financial sanction or court
costs. If the court does not determine that the offender is indigent, the court may impose a term of
community service under division (A) of section 2929.27 of the Revised Code in lieu of or in addi-
tion to imposing a financial sanction under this section and in addition to imposing court costs. The
court may order community service for a minor misdemeanor pursuant to division (D) of section
2929.27 of the Revised Code in lieu of or in addition to imposing a financial sanction under this sec-
tion and in addition to imposing court costs. If a person fails to pay a financial sanction or court
costs, the court may order community service in lieu of the financial sanction or court costs.

(C) (1) The offender shall pay reimbursements imposed upon the offender pursuant to division
(A)(3) of this section to pay the costs incurred by a county pursuant to any sanction imposed under
this section or section 2929.26 or 2929.27 of the Revised Code or in operating a facility used to con-
fine offenders pursuant to a sanction imposed under section 2929.26 of the Revised Code 1o the
county treasurer. The county treasurer shall deposit the reimbursements in the county's general fund.
The county shall use the amounts deposited in the fund to pay the costs incurred by the county pur-
suant to any sanction imposed under this section or section 2929.26 or 2929.27 of the Revised Code
or in operating a facility used to confine offenders pursuant to a sanction imposed under section

2929.26 of the Revised Code.

(2) The offender shall pay reimbursements imposed upon the offender pursuant to division
(A)(3) of this section to pay the costs incurred by a municipal corporation pursuant to any sanction
imposed under this section or section 2929.26 or 2929.27 of the Revised Code or in operating a fa-
cility used to confine offenders pursuant to a sanction imposed under section 2929.26 of the Revised
Code to the treasurer of the municipal corporation. The treasurer shall deposit the reimbursements
in the municipal corporation's general fund. The municipal corporation shall use the amounts depos-
ited in the fund to pay the costs incurred by the municipal corporation pursuant to any sanction im-
posed under this section or section 2929.26 or 2929.27 of the Revised Code or in operating a facility
used to confine offenders pursuant to a sanction imposed under section 2929.26 of the Revised

Code.

(3) The offender shall pay reimbursements imposéd pursuant to division (A)(3) of this sec-
tion for the costs incurred by a private provider pursuant to a sanction imposed under this section or
section 2929.26 or 2929.27 of the Revised Code to the provider.

(D) Except as otherwise provided in this division, a financial sanction imposed under division
(A) of this section is a judgment in favor of the state or the political subdivision that operates the
court that imposed the financial sanction, and the offender subject to the financial sanction is the
judgment debtor. A financial sanction of reimbursement imposed pursuant to division (A)(3)(a)()
of this section upon an offender is a judgment in favor of the entity administering the community
control sanction, and the offender subject to the financial sanction is the judgment debtor. A finan-
cial sanction of reimbursement imposed pursuant to division (A)(3)(2)(ii) of this section upon an
offender confined in a jail or other residential facility is a judgment in favor of the entity operating
the jail or other residential facility, and the offender subject to the financial sanction is the judgment
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debtor. A financial sanction of restitution imposed pursuant to division (A)(1) of this section is an
order in favor of the victim of the offender's criminal act that can be collected through a certificate
of judgment as described in division (D)(1) of this section, through execution as described in divi-
sion (D)(2) of this section, or through an order as described in division (D)(3) of this section, and
the offender shall be considered for purposes of the collection as the judgment debtor.

Once the financial sanction is imposed as a judgment or order under this division, the victim,
private provider, state, or political subdivision may do any of the following:

(1) Obtain from the clerk of the court in which the judgment was entered a certificate of
judgment that shall be in the same manner and form as a certificate of judgment issued in a civil ac-
tion;

(2) Obtain execution of the judgment or order through any available procedure, including any
of the procedures identified in divisions (D)(1) and (2) of section 2929.18 of the Revised Code.

(3) Obtain an order for the assignment of wages of the judgment debtor under section
1321.33 of the Revised Code.

_(E) The civil remedies authorized under division (D) of this section for the collection of the fi-
nancial sanction supplement, but do not preclude, enforcement of the criminal sentence.

(F) Each court imposing a financial sanction upon an offender under this section may designate
the clerk of the court or another person to collect the financial sanction. The clerk, or another person
authorized by law or the court to collect the financial sanction may do the following:

(1) Enter into contracts with one or more public agencies or private vendors for the collection
of amounts due under the sanction. Before entering into a contract for the collection of amounts due
from an offender pursuant to any financial sanction imposed pursuant to this section, a court shall
comply with sections 307.86 to 307.92 of the Revised Code.

(2) Permit payment of all or any portion of the sanction in installments, by financial transac-
tion device if the court is a county court or a municipal court operated by a county, by credit or deb-
it card or by another electronic transfer if the court is a municipal court not operated by a county, or
by any other reasonable method, in any time, and on any terms that court considers just, except that
the maximum time permitted for payment shall not exceed five years. If the court is a county court
or a municipal court operated by a county, the acceptance of payments by any financial transaction
device shall be governed by the policy adopted by the board of county commissioners of the county
pursuant to section 301.28 of the Revised Code. If the court is a municipal court not operated by a
county, the clerk may pay any fee associated with processing an electronic transfer out of public
money or may charge the fee to the offender.

(3) To defray administrative costs, charge a reasonable fee to an offender who elects a pay-
ment plan rather than a lump sum payment of any financial sanction.

(G) No financial sanction imposed under this section shall preclude a victim from bringing a
civil action against the offender.

HISTORY:

149 v H 490 § 1, Eff. 1-1-04; 150 vS 57, § 1, eff. 1-1-04; 150 vH 52, § 1, eff. 6-1-04; 152 v S
17, § 1, eff. 9-30-08; 2011 HB 5, § 1, eff. Sept. 23, 2011.
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§ 2967.28. Period of post-release control for certain offenders; sanctions; proceedings upon viola-
tion

(A) As used in this section:

(1) "Monitored time" means the monitored time sanction specified in section 2929.17 of the
Revised Code.

(2) "Deadly weapon" and "dangerous ordnance" have the same meanings as in section
2923.11 of the Revised Code.

(3) "Felony sex offense” means a violation of a section contained in Chapter 2907. of the Re-
vised Code thatis a felony:

(4) "Risk reduction sentence” means a prison term imposed by a court, when the court rec-
ommends pursuant to section 2929.143 of the Revised Code that the offender serve the sentence
under section 5120.036 of the Revised Code, and the offender may potentially be released from im-
prisonment prior to the expiration of the prison term if the offender successfully completes all as-

sessment and treatment or programming required by the department of rehabilitation and correction
under section 5120.036 of the Revised Code.

(B) Each sentence to a prison term for a felony of the first degree, for a felony of the second de-
gree, for a felony sex offense, or for a felony of the third degree that is not a felony sex offense and
‘1 the commission of which the offender caused or threatened to cause physical harm to a person
shall include a requirement that the offender be subject to a period of post-release control imposed
by the parole board after the offender’s release from imprisonment. This division applies with re-
spect to all prison terms of a type described in this division, including a term of any such type that is
a risk reduction sentence. If a court imposes a sentence including a prison term of a type described
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in this division on or after July 11, 2006, the failure of a sentencing court to notify the offender
pursuant to division (B)(2)(c) of section 2929.19 of the Revised Code of this requirement or to in-
clude in the judgment of conviction entered on the journal a statement that the offender's sentence
includes this requirement does not negate, limit, or otherwise affect the mandatory period of super-
vision that is required for the offender under this division. Section 2929.191 of the Revised Code
applies if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type de-
scribed in this division and failed to notify the offender pursuant to division (B)(2)(c) of section
2929.19 of the Revised Code regarding post-release control or to include in the judgment of convic-
tion entered on the journal or in the sentence pursuant to division (D)(1) of section 2929.14 of the
Revised Code a statement regarding post-release control. Unless reduced by the parole board pur-
suant to division (D) of this section when authorized under that division, a period of post-release
control required by this division for an offender shall be of one of the following periods:

(1) For a felony of the first degree or for a felony sex offense, five years;
(2) For a felony of the second degree that is not a felony sex offense, three years;

(3) For a felony of the third degree that is not a felony sex offense and in the commission of
which the offender caused or threatened physical harm to a person, three years.

(C) Any sentence to a prison term for a felony of the third, fourth, or fifth degree that is not
subject to division (B)(1) or (3) of this section shall include a requirement that the offender be sub-
ject to a period of post-release control of up to three years after the offender's release from impris-
onment, if the parole board, in accordance with division (D) of this section, determines that a period
of post-release control is necessary for that offender. This division applies with respect to all prison
terms of a type described in this division, including a term of any such type that is a risk reduction
sentence. Section 2929.191 of the Revised Code applies if, prior to July 11, 2006, a court imposed a
sentence including a prison term of a type described in this division and failed to notify the offender
pursuant to division (B)(2)(d) of section 2929.19 of the Revised Code regarding post-release control
or to include in the judgment of conviction entered on the journal or in the sentence pursuant to di-
vision (D)(2) of section 2929.14 of the Revised Code a statement regarding post-release control.
Pursuant to an agreement entered into under section 2967.29 of the Revised Code, a court of com-
mon pleas or parole board may impose sanctions or conditions on an offender who is placed on

post-release control under this division.

(D) (1) Before the prisoner is released from imprisonment, the parole board or, pursuant to an
agreement under section 2967.29 of the Revised Code, the court shall impose upon a prisoner de-
scribed in division (B) of this section, shall impose upon a prisoner described in division (C) of this
section who is to be released before the expiration of the prisoner's stated prison term under a risk
reduction sentence, may impose upon a prisoner described in division (C) of this section who is not
1o be released before the expiration of the prisoner's stated prison term under a risk reduction sen-
tence, and shall impose upon a prisoner described in division (B)(2)(b) of section 5120.031 or in
division (B)(1) of section 5120.032 of the Revised Code, one or more post-release control sanctions
to apply during the prisoner's period of post-release control. Whenever the board or court imposes
one or more post-release control sanctions upon a prisoner, the board or court, in addition to impos-
ing the sanctions, also shall include as a condition of the post-release control that the offender not
Jeave the state without permission of the court or the offender's parole or probation officer and that
the offender abide by the law. The board or court may impose any other conditions of release under
a post-release control sanction that the board or court considers appropriate, and the conditions of
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release may include any community residential sanction, community nonresidential sanction, or fi-
nancial sanction that the sentencing court was authorized to impose pursuant to sections 2929.16,
2929.17, and 2929.18 of the Revised Code. Prior to the release of a prisoner for whom it will impose
one or more post-release control sanctions under this division, the parole board or court shall review
the prisoner's criminal history, results from the single validated risk assessment tool selected by the
department of rehabilitation and correction under section 5120.114 of the Revised Code, all juvenile
court adjudications finding the prisoner, while a juvenile, to be a delinquent child, and the record of
the prisoner's conduct while imprisoned. The parole board or court shall consider any recommenda-
tion regarding post-release control sanctions for the prisoner made by the office of victims' services.
After considering those materials, the board or court shall determine, for a prisoner described in di-
vision (B) of this section, division (B)(2)(b) of section 5120.031, or division (B)(1) of section
5120.032 of the Revised Code and for a prisoner described in division (C) of this section who is to
be released before the expiration of the prisoner's stated prison term under a risk reduction sentence,
which post-release control sanction or combination of post-release control sanctions is reasonable
under the circumstances or, for a prisoner described in division (C) of this section who is not to be_
released before the expiration of the prisoner's stated prison term under a risk reduction sentence,
whether a post-release control sanction is necessary and, if so, which post-release control sanction
or combination of post-release control sanctions is reasonable under the circumstances. In the case
of a prisoner convicted of a felony ‘of the fourth or fifth degree other than a felony sex offense, the
board or court shall presume that monitored time is the appropriate post-release control sanction
unless the board or court determines that a more restrictive sanction is warranted. A post-release
control sanction imposed under this division takes effect upon the prisoner's release from impris-

onment.

Regardless of whether the prisoner was sentenced to the prison term prior to, on, or after J uly
11, 2006, prior to the release of a prisoner for whom it will impose one or more post-release control
sanctions under this division, the parole board shall notify the prisoner that, if the prisoner violates
any sanction so imposed or any condition of post-release control described in division (B) of section
2967.131 of the Revised Code that is imposed on the prisoner, the parole board may impose a prison
term of up to one-half of the stated prison term originally imposed upon the prisoner.

(2) If a prisoner who is placed on post-release control under this section is released before the
expiration of the prisoner's stated prison term by reason of credit earned under section 2967.1 93 of
the Revised Code and if the prisoner earned sixty or more days of credit, the adult parole authority
shall supervise the offender with an active global positioning system device for the first fourteen
days after the offender’s release from imprisonment. This division does not prohibit or limit the im-
position of any post-release control sanction otherwise authorized by this section.

(3) At any time after a prisoner is released from imprisonment and during the period of
post-release control applicable to the releasee, the adult parole authority or, pursuant to an agree-
ment under section 2967.29 of the Revised Code, the court may review the releasee's behavior under
the post-release control sanctions imposed upon the releasee under this section. The authority or
court may determine, based upon the review and in accordance with the standards established under
division (E) of this section, that a more resirictive or a less restrictive sanction is appropriate and
may impose a different sanction. The authority also may recommend that the parole board or court
increase or reduce the duration of the period of post-release control imposed by the court. If the au-
thority recommends that the board or court increase the duration of post-release control, the board
or court shall review the releasee's behavior and may increase the duration of the period of
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post-release control imposed by the court up to eight years. If the authority recommends that the
board or court reduce the duration of control for an offense described in division (B) or (C) of this
section, the board or court shall review the releasee's behavior and may reduce the duration of the
period of control imposed by the court. In no case shall the board or court reduce the duration of the
period of control imposed for an offense described in division (B)(1) of this section to a period less
than the length of the stated prison term originally imposed, and in no case shall the board or court
permit the releasee to leave the state without permission of the court or the releasee's parole or pro-

bation officer.

(E) The department of rehabilitation and correction, in accordance with Chapter 119. of the Re-
vised Code, shall adopt rules that do all of the following:

(1) Establish standards for the imposition by the parole board of post-release control sanc-
tions under this section that are consistent with the overriding purposes and sentencing principles
set forth in section 2929.11 of the Revised Code and that are appropriate to the needs of releasees;

(2) Establish standards that provide for a period of post-release control of up to three years
for all prisoners described in division (C) of this section who are to be released before the expiration
of their stated prison term under a risk reduction sentence and standards by which the parole board
can determine which prisoners described in division (C) of this section who are not to be released
before the expiration of their stated prison term under a risk reduction sentence should be placed
under a period of post-release control; v

(3) Establish standards to be used by the parole board in reducing the duration of the period
of post-release control imposed by the court when authorized under division (D) of this section, in
imposing a more restrictive post-release control sanction than monitored time upon a prisoner con-
victed of a felony of the fourth or fifth degree other than a felony sex offense, or in imposing a less
restrictive control sanction upon a releasee based on the releasee's activities including, but not lim-
ited to, remaining free from criminal activity and from the abuse of alcohol or other drugs, success-
fully participating in approved rehabilitation programs, maintaining employment, and paying resti-
tution to the victim or meeting the terms of other financial sanctions;

(4) Establish standards to be used by the adult parole authority in modifying a releasee's
post-release control sanctions pursuant to division (D)(2) of this section;

(5) Establish standards to be used by the adult parole authority or parole board in imposing
further sanctions under division (F) of this section on releasees who violate post-release control
sanctions, including standards that do the following:

(a) Classify violations according to the degree of seriousness;

(b) Define the circumnstances under which formal action by the parole board is warranted;
(c) Govern the use of evidence at violation hearings;

(d) Ensure procedural due process to an alleged violator;

(e) Prescribe nonresidential community control sanctions for most misdemeanor and tech-
nical violations;

(f) Provide procedures for the return of a releasee to imprisonment for violations of
post-release control.
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(F) (1) Whenever the parole board imposes one or more post-release control sanctions upon an
offender under this section, the offender upon release from imprisonment shall be under the general
jurisdiction of the adult parole authority and generally shall be supervised by the field services sec-
tion through its staff of parole and field officers as described in section 5149.04 of the Revised
Code, as if the offender had been placed on parole. If the offender upon release from imprisonment
violates the post-release control sanction or any conditions described in division (A) of section
2967.131 of the Revised Code that are imposed on the offender, the public or private person or enti-
ty that operates or administers the sanction or the program or activity that comprises the sanction
shall report the violation directly to the adult parole authority or to the officer of the authority who
supervises the offender. The authority's officers may treat the offender as if the offender were on
parole and in violation of the parole, and otherwise shall comply with this section.

(2) If the adult parole authority or, pursuant to an agreement under section 2967.29 of the Re-
vised Code, the court determines that a releasee has violated a post-release control sanction or any
conditions described in division (A) of section 2967.131 of the Revised Code imposed upon the re-
Jeasee and that a more restrictive sanction is appropriate, the authority or court may impose a more
restrictive sanction upon the releasee, in accordance with the standards established under division
(E) of this section or in accordance with the agreement made under section 2967.29 of the Revised
Code, or may report the violation to the parole board for a hearing pursuant to division (F)(3) of this
section. The authority or court may not, pursuant to this division, increase the duration of the re-
leasee's post-release control or impose as a post-release control sanction a residential sanction that
includes a prison term, but the authority or court may impose on the releasee any other residential
sanction, nonresidential sanction, or financial sanction that the sentencing court was authorized to
impose pursuant to sections 2929.16, 2929.17, and 2929.18 of the Revised Code.

(3) The parole board or, pursuant to an agreement under section 2967.29 of the Revised Code,
the court may hold a hearing on any alleged violation by a releasee of a post-release control sanc-
tion or any conditions described in division (A) of section 2967.131 of the Revised Code that are
imposed upon the releasee. If after the hearing the board or court finds that the releasee violated the
~ sanction or condition, the board or court may increase the duration of the releasee's post-release
control up to the maximum duration authorized by division (B) or (C) of this section or impose a
more restrictive post-release control sanction. When appropriate, the board or court may impose as
a post-release control sanction a residential sanction that includes a prison term. The board or court
shall consider a prison term as a post-release control sanction imposed for a violation of post-release
control when the violation involves a deadly weapon or dangerous ordnance, physical harm or at-
tempted serious physical harm to a person, or sexual misconduct, or when the releasee committed
repeated violations of post-release control sanctions. Unless a releasee's stated prison term was re-
duced pursuant to section 5120.032 of the Revised Code, the period of a prison term that is imposed
as a post-release control sanction under this division shall not exceed nine months, and the maxi-
mum cumulative prison term for all violations under this division shall not exceed one-half of the
stated prison term originally imposed upon the offender as part of this sentence. If a releasee's stated
prison term was reduced pursuant to section 5120.032 of the Revised Code, the period of a prison
term that is imposed as a post-release control sanction under this division and the maximum cumu-
lative prison term for all violations under this division shall not exceed the period of time not served
in prison under the sentence imposed by the court. The period of a prison term that is imposed as a
post-release control sanction under this division shall not count as, or be credited toward, the re-
maining period of post-release control.
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If an offender is imprisoned for a felony committed while under post-release control supervi-
sion and is again released on post-release control for a period of time determined by division
(F)(4)(d) of this section, the maximum cumulative prison term for all violations under this division
shall not exceed one-half of the total stated prison terms of the earlier felony, reduced by any prison
term administratively imposed by the parole board or court, plus one-half of the total stated prison

term of the new felony.

(4) Any period of post-release control shall commence upon an offender's actual release from
prison. If an offender is serving an indefinite prison term or a life sentence in addition to a stated
prison term, the offender shall serve the period of post-release control in the following manner:

(a) If a period of post-release control is imposed upon the offender and if the offender also
is subject to a period of parole under a life sentence or an indefinite sentence, and if the period of
post-release control ends prior to the period of parole, the offender shall be supervised on parole.
The offender shall receive credit for post-release control supervision during the period of parole.
The offender is not eligible for final release under section 2967.16 of the Revised Code until the
post-release control period otherwise would have ended.

(b) If a period of post-release control is imposed upon the offender and if the offender also
is subject to a period of parole under an indefinite sentence, and if the period of parole ends prior to
the period of post-release control, the offender shall be supervised on post-release control. The re-
quirements of parole supervision shall be satisfied during the post-release control period.

(c) If an offender is subject to more than one period of post-release control, the period of
post-release control for all of the sentences shall be the period of post-release control that expires
last, as determined by the parole board or court. Periods of post-release control shall be served con-
currently and shall not be imposed consecutively to each other.

(d) The period of post-release control for a releasee who commits a felony while under
post-release control for an earlier felony shall be the longer of the period of post-release control
specified for the new felony under division (B) or (C) of this section or the time remaining under
the period of post-release control imposed for the earlier felony as determined by the parole board

or court.

HISTORY:
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§ 2971.03. Sentencing of sexually violent offender with predator specification

© (A) Notwithstanding divisions (A) and (D) of section 2929.14, section 2929.02, 2929.03,
2929.06,2929.13, or another section of the Revised Code, other than divisions (B) and (C) of sec-
tion 2929.14 of the Revised Code, that authorizes or requires a specified prison term or a mandatory
prison term for a person who is convicted of or pleads guilty to a felony or that specifies the manner

and place of service of a prison term or term of imprisonment, the court shall impose a sentence
upon a person who is convicted of or pleads guilty to a violent sex offense and who also is convict-
ed of or pleads guilty to a sexually violent predator specification that was included in the indict-
ment, count in the indictment, or information charging that offense, and upon a person who is con-
victed of or pleads guilty to a designated homicide, assault, or kidnapping offense and also is con-
victed of or pleads guilty to both a sexual motivation specification and a sexually violent predator
specification that were included in the indictment, count in the indictment, or information charging
that offense, as follows:

(1) If the offense for which the sentence is being imposed is aggravated murder and if the
court does not impose upon the offender a sentence of death, it shall impose upon the offender a
term of life imprisonment without parole. If the court sentences the offender to death and the sen-
tence of death is vacated, overturned, or otherwise set aside, the court shall impose upon the of-
fender a term of life imprisonment without parole.

(2) If the offense for which the sentence is being imposed is murder; or if the offense is rape
committed in violation of division (A)(1)(b) of section 2907. 02 of the Revised Code when the of-
fender purposely compelled the victim to submit by force or threat of force, when the victim was
less than ten years of age, when the offender previously has been convicted of or pleaded guilty to
either rape committed in violation of that division or a violation of an existing or former law of this
state, another state, or the United States that is substantially similar to division (A)(1)(b) of section
2907.02 of the Revised Code, or when the offender during or immediately after the commission of
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the rape caused serious physical harm to the victim; or if the offense is an offense other than aggra-
vated murder or murder for which a term of life imprisonment may be imposed, it shall impose up-
on the offender a term of life imprisonment without parole.

(3) (a) Except as otherwise provided in division (A)(3)(b), (c), (d), or (e) or (A)(4) of this
section, if the offense for which the sentence is being imposed is an offense other than aggravated
murder, murder, or rape and other than an offense for which a term of life imprisonment may be
imposed, it shall impose an indefinite prison term consisting of 2 minimum term fixed by the court
from among the range of terms available as a definite term for the offense, but not less than two
years, and 2 maximum term of life imprisonment.

(b) Except as otherwise provided in division (A)(4) of this section, if the offense for which
the sentence is being imposed is kidnapping that is a felony of the first degree, it shall impose an
indefinite prison term as follows:

(i) If the kidnapping is committed on or after January 1, 2008, and the victim of the of-
fense is less than thirteen years of age, except as otherwise provided in this division, it shall impose
an indefinite prison term consisting of a minimum term of fifteen years and a maximum term of life
- imprisonment. If the kidnapping is committed on or after January 1, 2008, the victim of the offense
is less than thirteen years of age, and the offender released the victim in a safe place unharmed, it
shall impose an indefinite prison term consisting of a minimum term of ten years and a maximum
term of life imprisonment. ‘ :

(ii) If the kidnapping is committed prior to January 1, 2008, or division (A)(3)(b)(i) of
this section does not apply, it shall impose an indefinite term consisting of a minimum term fixed by
the court that is not less than ten years and a maximum term of life imprisonment.

(c) Except as otherwise provided in division (A)(4) of this section, if the offense for which
the sentence is being imposed is kidnapping that is a felony of the second degree, it shall impose an
indefinite prison term consisting of a minimum term fixed by the court that is not less than eight
years, and a maximum term of life imprisonment.

(d) Except as otherwise provided in division (A)(4) of this section, if the offense for which
the sentence is being imposed is rape for which a term of life imprisonment is not imposed under
division (A)(2) of this section or division (B) of section 2907.02 of the Revised Code, it shall im-
pose an indefinite prison term as follows:

(i) If the rape is committed on or after January 2, 2007, in violation of division
(AX(1)(b) of section 2907.02 of the Revised Code, it shall impose an indefinite prison term consist-
ing of a minimum term of twenty-five years and a maximum term of life imprisonment.

(ii) If the rape is committed prior to January 2, 2007, or the rape is committed on or af-
ter January 2, 2007, other than in violation of division (A)(1)(b) of section 2907.02 of the Revised
Code, it shall impose an indefinite prison term consisting of a minimum term fixed by the court that
is not less than ten years, and a maximum term of life imprisonment.

(e) Except as otherwise provided in division (A)(4) of this section, if the offense for which
sentence is being imposed is attempted rape, it shall impose an indefinite prison term as follows:

(i) Except as otherwise provided in division (A)(3)(e)ii), (iii), or (iv) of this section, it
shall impose an indefinite prison term pursuant to division (A)(3)(a) of this section.
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(ii) If the attempted rape for which sentence is being imposed was committed on or af-
ter January 2, 2007, and if the offender also is convicted of or pleads guilty to a specification of the
type described in section 2941.1418 of the Revised Code, it shall impose an indefinite prison term
consisting of a minimum term of five years and a maximum term of twenty-five years.

(iii) If the attempted rape for which sentence is being imposed was committed on or
after January 2, 2007, and if the offender also is convicted of or pleads guilty to a specification of
the type described in section 2941.1419 of the Revised Code, it shall impose an indefinite prison
term consisting of a minimum term of ten years and a maximum of life imprisonment.

(iv) If the attempted rape for which sentence is being imposed was committed on or
after January 2, 2007, and if the offender also is convicted of or pleads guilty to a specification of
the type described in section 2941.1420 of the Revised Code, it shall impose an indefinite prison
term consisting of a minimum term of fifteen years and a maximum of life imprisonment.

(4) For any offense for which the sentence is being imposed, if the offender previously has
been convicted of or pleaded guilty to a violent sex offense and also to a sexually violent predator
specification that was included in the indictment, count in the indictment, or information charging

that offense, or previously has been convicted of or pleaded guilty to a designated homicide, assault,
or kidnapping offense and also to both a sexual motivation specification and a sexually violent
predator specification that were included in the indictment, count in the indictment, or information
charging that offense, it shall impose upon the offender a term of life imprisonment without parole.

(B) (1) Notwithstanding section 2929.13, division (A) or (D) of section 2929.14, or another sec-
_tion of the Revised Code other than division (B) of section 2907.02 or divisions (B) and (C) of sec-
tion 2929.14 of the Revised Code that authorizes or requires a specified prison term or a mandatory

prison term for a person who is convicted of or pleads guilty to a felony or that specifies the manner
and place of service of a prison term or term of imprisonment, if a person is convicted of or pleads
guilty to a violation of division (A)(1)(b) of section 2907.02 of the Revised Code committed on or
after January 2, 2007, if division (A) of this section does not apply regarding the person, and if the
court does not impose a sentence of life without parole when authorized pursuant to division (B) of
section 2907.02 of the Revised Code, the court shall impose upon the person an indefinite prison
term consisting of one of the following: :

(a) Except as otherwise required in division (B)(1)(b) or (c) of this section, a minimum
term of ten years and a maximum term of life imprisonment. '

(b) If the victim was less than ten years of age, a minimum term of fifteen years and a
maximum of life imprisonment.

(c) If the offender purposely compels the victim to submit by force or threat of force, or if
the offender previously has been convicted of or pleaded guilty to violating division (A)(1)(b) of
section 2907.02 of the Revised Code ot to violating an existing or former law of this state, another
state, or the United States that is substantially similar to division (A)(1)(b) of that section, or if the
offender during or immediately after the commission of the offense caused serious physical harm to
the victim, a minimum term of twenty-five years and a maximum of life imprisonment.

(2) Notwithstanding section 2929.13, division (A) or (D) of section 2929.14, or another sec-
tion of the Revised Code other than divisions (B) and (C) of section 2929.14 of the Revised Code

that authorizes or requires a specified prison term or a mandatory prison term for a person who is
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convicted of or pleads guilty to a felony or that specifies the manner and place of service of a prison
term or term of imprisonment and except as otherwise provided in division (B) of section 2907.02
of the Revised Code, if a person is convicted of or pleads guilty to attempted rape committed on or
after January 2, 2007, and if division (A) of this section does not apply regarding the person, the
court shall impose upon the person an indefinite prison term consisting of one of the following:

(a) If the person also is convicted of or pleads guilty to a specification of the type de-
scribed in section 2941.1418 of the Revised Code, the court shall impose upon the person an indefi-
nite prison term consisting of a minimum term of five years and a maximum term of twenty-five

years.

(b) If the person also is convicted of or pleads guilty to a specification of the type de-
_scribed in section 2941.1419 of the Revised Code, the court shall impose upon the person an indefi-
nite prison term consisting of a minimum term of ten years and a maximum term of life imprison-

ment.

(c) If the person also is convicted of or pleads guilty to a specification of the type de-
scribed in section 2941.1420 of the Revised Code, the court shall impose upon the person an indefi-
nite prison term consisting of a minimum term of fifteen years and a maximum term of life impris-

onment.

. (3) Notwithstanding section 2929.13, division (A) or (D) of section 2929.14, or another sec-

- fion of the Revised Code other than divisions (B) and (C) of section 2929.14 of the Revised Code
that authorizes or requires a specified prison term or a mandatory prison term for a person who is -
convicted of or: pléads guilty to a felony or that specifies the manner and place of service of a prison
term or term of imprisonment, if a person is convicted of or pleads guilty to an offense described in-
division (B)(3)(a), (b), (c), or (d) of this section committed on or after January 1, 2008, if the person
also is convicted of or pleads guilty to a sexual motivation specification that was included in the in-
dictment, count in the indictment, or information charging that offense, and if division (A) of this
section does not apply regarding the person, the court shall impose upon the person an indefinite
prison term consisting of one of the following:

() An indefinite prison term consisting of a minimum of ten years and a maximum term
of life imprisonment if the offense for which the sentence is being imposed is kidnapping, the vic-
tim of the offense is less than thirteen years of age, and the offender released the victim in a safe

place unharmed;

(b) An indefinite prison term consisting of a minimum of fifteen years and a maximum
term of life imprisonment if the offense for which the sentence is being imposed is kidnapping
when the victim of the offense is less than thirteen years of age and division (B)(3)(a) of this section

does not apply;

(¢) An indefinite term consisting of a minimum of thirty years and a maximum term of life
imprisonment if the offense for which the sentence is being imposed is aggravated murder, when
the victim of the offense is less than thirteen years of age, a sentence of death or life imprisonment
without parole is not imposed for the offense, and division (A)(2)(b)(ii) of section 2929.022, divi-
sion (A)(1)(e), (CY1)(@)V), (C)R)@)GD), D)2)(b), D)B)@)GV), or (E)(1)(d) of section 2929.03,
or division (A) or (B) of section 2929.06 of the Revised Code requires that the sentence for the of-
fense be imposed pursuant to this division;
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(d) An indefinite prison term consisting of a minimum of thirty years and a maximum
term of life imprisonment if the offense for which the sentence is being imposed is murder when the

victim of the offense is less than thirteen years of age.

(C) (1) If the offender is sentenced to a prison term pursuant to division (A)(3), (B)(1)(a), (b), or
(©), (B)(2)(a), (b), or (c), or (B)(3)(a), (b), (c), or (d) of this section, the parole board shall have con-
trol over the offender's service of the term during the entire term unless the parole board terminates
its control in accordance with section 2971.04 of the Revised Code.

(2) Except as provided in division (C)(3) of this section, an offender sentenced to a prison
term or term of life imprisonment without parole pursuant to division (A) of this section shall serve
the entire prison term or term of life imprisonment in a state correctional institution. The offender is
not eligible for judicial release under section 2929.20 of the Revised Code.

(3) For a prison term imposed pursuant to division (A)(3) (B)(1)(a), (b), or (c), (B)(2)(a), (b),
or (c), or (B)(3)(a), (b), (c), or (d) of this section, the court, in accordance with section 2971.05 of
the Revised Code, may terminate the prison term or modify the requirement that the offender serve
the entire term in a state correctional institution if all of the following apply:

(a) The offender has served at least the minimum term imposed as part of that prison term.

(b) The parole board, pursuant to section 2971.04 of the Revised Code, has terminated its
control over the offender's service of that prison term.

(c) The court has held a hearing and found, by clear and convincing evidence, one of the-
following: .
(i) In thé case of termination of the prison term, that the offender is unlikely to commit
a sexually violent offense in the future;

(ii) In the case of modification of the requirement, that the offender does not represent
a substantial risk of physical harm to others.

(4) An offender who has been sentenced to a term of life imprisonment without parole pur- |
suant to division (A)(1), (2), or (4) of this section shall not be released from the term of life impris-
onment or be permitted to serve a portion of it in a place other than a state correctional institution.

(D) If a court sentences an offender to a prison term or term of life imprisonment without parole
pursuant to division (A) of this section and the court also imposes on the offender one or more addi-
tional pnson terms pursuant to division (B) of section 2929.14 of the Revised Code, all of the addi-
tional prison terms shall be served consecutively with, and prior to, the prison term or term of life
imprisonment without parole imposed upon the offender pursuant to division (A) of this section.

(E) If the offender is convicted of or pleads guilty to two or more offenses for which a prison
term or term of life imprisonment without parole is required to be imposed pursuant to division (A)
of this section, divisions (A) to (D) of this section shall be applied for each offense. All minimum
terms imposed upon the offender pursuant to division (A)(3) or (B) of this section for those offenses
shall be aggregated and served consecutively, as if they were a single minimum term imposed under

that division.

(F) (1) If an offender is convicted of or pleads guilty to a violent sex offense and also is con-
victed of or pleads guilty to a sexually violent predator specification that was included in the in-
dictment, count in the indictment, or information charging that offense, or is convicted of or pleads
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guilty to a designated homicide, assault, or kidnapping offense and also is convicted of or pleads
guilty to both a sexual motivation specification and a sexually violent predator specification that
were included in the indictment, count in the indictment, or information charging that offense, the
conviction of or plea of guilty to the offense and the sexually violent predator specification auto-
matically classifies the offender as a tier IIl sex offender/child-victim offender for purposes of
Chapter 2950. of the Revised Code.

(2) If an offender is convicted of or pleads guilty to committing on or after January 2, 2007, a
violation of division (A)(1)(b) of section 2907.02 of the Revised Code and either the offender is
sentenced under section 2971.03 of the Revised Code or a sentence of life without parole is imposed
under division (B) of section 2907.02 of the Revised Code, the conviction of or plea of guilty to the
offense automatically classifies the offender as a tier III sex offender/child-victim offender for pur-
poses of Chapter 2950. of the Revised Code. ’

(3) If a person is convicted of or pleads guilty to committing on or after January 2, 2007, at-
tempted rape and also is convicted of or pleads guilty to a specification of the type described in sec-
tion 2941.1418, 2941.1419, or 2941.1420 of the Revised Code, the conviction of or plea of guilty to
the offense and the specification automatically classify the offender as a tier III sex offend-
‘er/child-victim offender for purposes of Chapter 2950. of the Revised Code.

(4) If a person is convicted of or pleads guilty to one of the offenses described in division
(B)(3)(a), (b), (c), or (d) of this section and a sexual motivation specification related to the offense
and the victim of the offense is less than thirteen years of age, the conviction of or plea of guilty to
the offense automatically classifies the offender as a tier III sex offender/child-victim offender for

purposes of Chapter 2950. of the Revised Code.
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