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STATE OF OHIO : This case originated in Lucas Co.
Plaintift : Common Pleas, case no.'s CR11-2537 and
CR11-2183, and was appealed to 6™ Dist.
Vs. : Appeals Court, case no. L-11-1312.
TONY CONNIN : Supreme Court Case No.
Defendant

MOTION FOR DELAYED APPEAL BY APPELLANT TONY CONNIN

Now comes Appellant, Tony Connin, and respectfully requests that this Honorable Court accept
his late filing of his Notice of Appeal. A Memorandum in Support of this request is attached hereto.

Appellant thanks this Honorable Court for its time, consideration and understanding in this matter.

Respectfully Submitted,
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MEMORANDUM IN SUPPORT

On the 26™ day of October, 2012, Appellant's appeal to the 6 District Court of Appeals was
denied. Appellant then received from his appellate lawyer a copy of the denial approximately one and
a half weeks later. Until he received a copy of the denial, he had no idea that the denial had ever been
issued, and was under the impression that the appeal was still pending.

Appellant then wrote to his Appellate Attorney, inquiring what the next step would be.
Appellant's attorney responded with a letter telling Appellant that he could no longer help Appellant in
this matter. The letter went on to state that, if Appellant wished to pursue the matter any further, he
would either have to hire an Attorney or proceed “Pro Se.” Appellant was not even sure what the
words “Pro Se” meant, and certainly did not have the funds to hire an attorney.

Appellant then visited the Institutionai Law Library and inquired as to how he could proceed in

his appellate procedure. The first thing that he learned was that he had approximately twenty-five days

left out of the forty-five day limit to prepare a Notice of Appeal and a Memorandum in Support of

Jurisdiction and file them with the Clerk of the Supreme Court. Having no law experience or legal
training of any kind, Appellant was completely lost. Therefore, he enlisted the assistance of the legal
aides th were working in the law library.

The legal aides who assisted Appellant were inmates who, like Appellant, had no previous
formal legal training whatsoever. The only legal experience these aides had were the experiences
associated with working in the institutional law library. Nevertheless, they went to work and perfected
a Notice of Appeal and a Memorandum in Support of Jurisdiction, along with a couple of other
Motions, for Appellant to file with the Supreme Court.

Due to the fact that there is limited time availabie to inmates in the institutional law library, and
limited resources and legal materials available which must be shared with other inmates during the
limited times that the institutional law library is available, preparing the Notice of Appeal, etc., took

approximately one week. Appellant then sealed the motions into envelopes and prepared to mail them



to the Supreme Court. All this was done as fast as possible.

Be.C.1.'s mailing policy for documents which do not fit in standard embossed envelopes is very
unconventional. An inmate is required to obtain a cash slip from his Block Sergeant in order to have
money taken from the inmate's books to pay for postage. The Block Sergeant works on Monday
through Friday, and if he is not in his office for one reason or another, the inmate cannot obtain a cash
slip any other way.

The inmate must then fill out the cash slip, and turn it, along with the documents to be mailed,
into a Be.C.I. Employee. At the end of the workday, the Be.C.I. Employee drops the documents and
cash slip off at the front office. They must then be sent from there to the Cashier's Office so that the
cashier may verify that the inmate has sufficient funds on his books to be able to pay for the postage. If
sufficient funds are not present on the inmate's books, the documents and cash slip are then marked
“insufficient funds” and sent back to the inmate. If there is enough money on the inmate's books to pay
for postage, the documents are then processed and mailed out.

Appellant turned iﬁ his documents and cash slip to a Be.C.1. Employee on the 3" day of
December, 2012. The documents were then processed on the 5t day of December, 2012, which means
it took two days from the time Appellant handed them in until the time they were processed by the
cashier. However, Appellant did not have quite enough money on his books to cover the postage, sé
the documents were sent back to him.

Appellant was unable to receive the funds needed to mail out the documents until the 8" day of
December, 2012, and immediately turned the documents back in to be mailed. They were finally
processed and mailed out on the 10" day of December, 2012. However, they were late, as Appellant
then knew they would be, and he received them in the mail on the&_ day of \ NGl @ , 2012,
Even before he received them in the mail, he once again visited his law library, explained the situation
to the law clerks, and enlisted help in preparing this Motion for Delayed Appeal.

Appellant hopes that this information is enough to show that Appellant is in no way purposely



attempting to delay these proceedings. The same law clerks who helped him before immediately began
preparing this Delayed Appeal as soon as Appellant informed them of the situation, and Appellant
again is going to turn these documents over to a Be.C.I. Employee with a cash slip at the earliest
possible opportunity.

The late filing of these documents in no way prejudices the State in this matter. This incident is
due to circumstances beyond Appellant's control, and he is doing the best he possibly can to comply
with all rules of the Supreme Court.

Appellant implores this Honorable Court to understand Appellant's situation, and accept the

attached Notice of Appeal. Appellant thanks this Court for its time and understanding in this matter.

Respectfully Submitted,

CONNIN, #655-818
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO : This case originated in Lucas Co.
Plaintiff : Common Pleas, case no.'s CR11-2537 and
CR11-2183, and was appealed to 6 Dist.
Vs, : Appeals Court, case no. L-11-1312.
TONY CONNIN ' : Supreme Court Case No.
Defendant

AFFIDAVIT OF TONY CONNIN

IN THE COUNTY OF BELMONT >
CITY OF ST. CLAIRSVILLE > SS:
STATE OF OHIO >

I, Tony Connin, do hereby state and attest that I am over the age of twenty-one, am of sound
mind and body, and am competent to testify to the facts stated herein. The facts stated herein are true
and correct to the best of my knowledge and belief:

On the 26™ day of October, 2012, my appeal to the 6" District Court of Appeals was denied. I
then received from my appellate lawyer a copy of the denial approximately one and a half weeks later.
Until I received a copy of the denial, I had no idea that the denial had ever been issued, and was under
the impression that the appeal was still pending.

I then wrote to my Appellate Attorney, inquiring what the next step would be. My attorney
responded with a letter telling me that he could no longer help me in this matter. The letter went on to
state that, if | wished to pursue the matter any further, I would either have to hire an Attorney or
proceed “Pro Se.” I was not even sure what the words “Pro Se” meant, and certainly did not have the
funds to hire an attorney. ,

I then visited the Institutional Law Library and inquired as to how I could proceed in my
appellate procedure. The first thing that I learned was that I had approximately twenty-five days left
out of the forty-five day limit to prepare a Notice of Appeal and a Memorandum in Support of
Jurisdiction and file them with the Clerk of the Supreme Court. Having no law experience or legal
training of any kind, I was completely lost. Therefore, I enlisted the assistance of the legal aides who
were working in the law library.

The legal aides who assisted me were inmates who, like me, had no previous formal legal

training whatsoever. The only legal experience these aides had were the experiences associated with



working in the institutional law library. Nevertheless, they went to work and perfected a Notice of
Appeal and a Memorandum in Support of Jurisdiction, along with a couple of other Motions, for me to
file with the Supreme Court.

Due to the fact that there is limited time available to inmates in the institutional law library, and
limited resources and legal materials available which must be shared with other inmates during the
limited times that the institutional law library is available, preparing the Notice of Appeal, etc., took
approximately one week. I then sealed the motions into envelopes and prepared to mail them to the
Supreme Court. All this was done as fast as possible.

Be.C.L's mailing policy for documents which do not fit in standard embossed envelopes is very
unconventional. An inmate is required to obtain a cash slip from his Block Sergeant in order to have
money taken from the inmate's books to pay for postage. The Block Sergeant works on Monday
through Friday, and if he is not in his office for one reason or another, the inmate cannot obtain a cash
slip any other way.

The inmate must then fill out the cash slip, and turn it, along with the documents to be mailed,
into a Be.C.I. Employee. At the end of the workday, the Be.C.I. Employee drops the documents and
cash slip off at the front office. They must then be sent from there to the Cashier's Office so that the
cashier may verify that the inmate has sufficient funds on his books to be able to pay for the postage. If
sufficient funds are not present on the inmate's books, the documents and cash slip are then marked
“insufficient funds” and sent back to the inmate. If there is enough money on the inmate's books to pay
for postage, the documents are then processed and mailed out.

I turned in my documents and cash slip to a Be.C.I. Employee on the 3" day of December,
2012. The documents were then processed on the 5™ day of December, 2012, which means it took two
days from the time I handed them in until the time they were processed by the cashier. However, I did
not have quite enough money on his books to cover the postage, so the documents were sent back to
me.

I was unable to receive the funds needed to mail out the documents until the 8™ day of
December, 2012, and immediately turned the documents back in to be mailed. They were finally
processed and mailed out on the 10" day of December, 2012. However, they were late, as I then knew
they would be, and I received them in the mail on the A day of S z( , 2012. Even before I
received them in the mail, I once again visited my law library, explained the situation to the law clerks,
and enlisted help in preparing this Motion for Delayed Appeal.

I hope that this information is enough to show that I am in no way purposely attempting to

delay these proceedings. The same law clerks who helped me before immediately began preparing this



Delayed Appeal as soon as I informed them of the situation. and I again am going to turn these

documents over to a Be.C.I. Employee with a cash slip at the earliest possible opportunity
The late filing of these documents in no way prejudices the State in this matter. This incident is

due to circumstances beyond my control, and I am doing the best I possibly can to comply with all

rules of the Supreme Court

I implore this Honorable Court to understand my situation, and accept the attached Notice of
Appeal. I thank this Court for its time and understanding in this matter.

FURTHER AFFIANT SAITH NAUGHT

Respectfully Submitted,
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PROOF OF SERVICE
I, Tony Connin, do hereby Certify that, per Be.C.I. Policy for mailing documents that do not fit
in a standard embossed envelope, I delivered, on this the _&_ day of { )l\Q , 20 l_g, to a Be.C.L
Employee, a true and correct copy of the foregoing, MOTION FOR DELAYED APPEAL BY
APPELLANT TONY CONNIN, addressed to the Lucas County Prosecutor's Office, to be mailed by

regular U.S. Mail.

Respectfully Submitted,

( Tg Y CONNIN, #655-81
.I.,/P.0. BOX 540

ST. CI/AIRSVILLE, OHIO, 43950

. 3
Sworn and subscribed in my presence on this the 2,@ day of Jan , 201%.
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{9 1} Tony Elwood Connin appeals his convictions and sentences in the Lucas
County Court of Common Pleas on two counts of rape, both violations of R.C.
2907.02(A)(2) and (B) and first degree felonies, and one count of unlawful sexual
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State of Ohic, Appellee v. Tony Elwood Connin, Appellant
Court of Appeals No. L-11-1312
COURT OF APPEALS OF OHIO, SIXTH APPELLATE DISTRICT, LUCAS COUNTY

2012 Ohio 4989; 2012 Ohio App. LEXIS 4380

October 26, 2012, Decided '

PRIOR HISTORY: [**1]

Trial Court No. CR0201102537. , L ,
DISPOSITION: Judgment affirmed. - .
CASE SUMMARY L )

PROCEDURAL POSTURE: Defendant &ppealed his convictions and sentences by the Lucas County
Court 'of Common Pleas (Ohio) on two counts of rape in violation of R.C. 2907.02(A)(2) and (B), and
one count of unlawful sexual conduct wﬁﬁ a minor, a violation of R.C. 2907.04(A) and (B)(3).
Defendant argued, inter alia, that the trial. Court erred in imposing maximum sentences and consecutive
sentences and the sentences are contrary o law.

OVERVIEW: Defendant pled guilty to th% charges. The appellate court held that a valid guilty plea
waived defendant's right to challenge his;?%onviction on the grounds of insufficiency of the evidence.
Appellant waived his right to an indictmeht and agreed to proceed on criminal charges brought by
information. Defendant argued that the iriformation was defective because it failed to set forth the
requisite state of mind, mens rea, to com;i’ht the charged offenses. The wording of the information
tracked the criminal statutes on both the éiiarges of rape under R.C. 2907.02(A)(2) and (B) and charge
of unlawful sexual conduct with a minor #nder R.C. 2907.04(A) and (B)(3). The informations added
the word "knowingly." The wording of the information met or exceeded the mens rea requirements.

- Defendant's sentences were not contrary f® the overriding principles of R.C. 2929.11 and sentencing

factors under R.C. 2929.12. The trial couﬁi's inquiry was an appropriate effort to assure, before
proceeding to sentence, that defendant understood the nature of the charges to which he had pled guilty
and did not now deny guilt. There was n{‘f buse of discretion by the trial court in that line of inquiry.
OUTCOME: The judgment of the trial coirt was affirmed.

B

CORE TERMS: sentence, sentencing, rape, felony, sexual conduct, offender's, maximum, wording, *
sexual, degree felonies, pled guilty, consé@utive sentences, seriousness, guilty pleas, mens rea,
sentencing factors, abuse of discretion, ch?ld victim, well-taken, overriding, recidivism, knowingly,
criminal charges, convincingly, imprisontfient, indictment, abused, tracks, sex, assignments of error
LexisNexis® Headnotes Hide

3

Criminal Law & Procedure > Guilty Plea‘é > General Overview

‘HN1 - A valid guilty plea operates as a é&nviction and requires no factual findings or verdict to
~support it. More Like This Headnite
Criminal Law & Procedure > Guilty Pleas > Waiver of Defenses

- HN2 A V;,lid ,gliilty i)lea waives a defeﬁ}ﬁant's right to challenge his conviction on the grounds of

. insufficiency of the evidence. Mote Like This Headnote
C}ri‘minélf,L?w & Procedure > Accusatory fnstruments > Indictments > Contents > Requirements

HN3 “Ah indictment that charges an offéhse by tracking the language of the criminal statute is not
. deféctive for failure to identify a ctilpable mental state when the statute itself fails to specity

*, amental state. More Like This Héadnote

Criminal Law & Procedu'f‘e > Sentencing > Appeals > Standards of Review > General Overview



HN11 R.C.2929.12(B)(1) identifies age as a seriousness fagtor where the physical or mental
injury suffered by the victim of the offense due to the conduct of the offender wds . -
exacerbated because of the physical age of the victim. Age is not an element of an R. C.
2907.02(A)(2) rape offense. R.C. 2929.12(B)(6) provides that the fact that the offender's:
relationship with the victim facilitated the offense is glso a seriousness factor. More lee
This Headnote

COUNSEL: Julia R. Bates, Lucas County Prosecuting Attorney, and Evy M. Jarrett Ass1stant A
Prosecuting Attorney, for appellee. :
George J. Conklin, for appellant.

JUDGES: Mark L. Pietrykowski , J., Arlene Singer , P.J., Thogas J. Osowik , J. CONCUR

OPINION BY: Mark L. P1etrykowsk1
OPINION

DECISION AND JUDGMENT

PIETRYKOWSKI, J. | . o
[*P1] Tony Elwood Connin appeals his convictions and sentgpnces in the Lucas County Court of

Common Pleas on two counts of rape, both violations of R.C. 2907.02(A)(2) and (B) and first degree
felonies, and one count of unlawful sexual conduct with a mingr, a violation of R.C. 2907.04(A) and
(B)(3) and a third degree felony. Appellant pled guilty to the charges on September 27, 2011.

[*P2] The guilty pleas were pursuant to a plea agreement. Appellant waived his right to a grand jury

.

e

~ and agreed to proceed by information on the criminal charges, The trial court entered a nolle prosequ1

on criminal charges brought under an earlier indictment.

[*P3] The trial court sentenced appellant on December 15, 2011 The court ordered appellant to serve
ten years in prison on each rape count and to serve five years in prison on the unlawful sexual conduct
with a minor count. The court ordered [**2] that the sentences on the two rape counts be served
consecutively to each other and the sentence on the unlawful sexual conduct with a minor count be
served consecutively to those sentences, for a total aggregate grison sentence of 20 years.

[*P4] Appellant asserts four assignments of error on appeal:-

1. Defendant's First Assignment of Error: The trial court erred jn imposing maximum sentences

and consecutive sentences and the sentences are contrary to law.
2. Defendant's Second Assignment of Error: The trial court abused its discretion in Hnnosm,q the

sentences.

3. Defendant's Third Assignment of Error: The state failed to prove all essential elements of the S
offenses.

4. Defendant's Fourth Assignment of Error: The information chargmg the appellant is defectlve
and fails to state the adequate mens rea.

[*P5] We consider the challenges to appellant's convictions under the third and fourth ass1gnments of

error first.
Sufficiency of Evidence Supporting Convictions -
[*P6] In Assignment of Error No. 3, appellant argues that theye is insufficient ev1dence in the record to

support appellant's convictions and that this court should reverge the trial court judgment of gonviction
and enter a judgment of acquittal [**3] on each count. The state argues that appellant is barred by his
guilty pleas from challenging his convictions based upon suffigiency of the evidence. We agree.

[*P7] The Ohio Supreme Court has recognized that HN1a vagjd guilty plea operates as a conviction
and requires no factual findings or verdict to support it: ’

Unlike a plea of no contest, which requires a trial court to make a finding of guilt, Statev. Bird
(1998), 81 Ohio St.3d 582, 584, 1998 Ohio 606, 692 N.E.2d 1013, a plea of guilty req_uires no



ﬁndiﬁg or verdict. Kercheval v. United S_fétes (1927), 274 U.S. 220,223, 47 S.Ct. 582, 71 L.Ed.
1009 ("A plea of guilty differs in purpose and effect from a mere admission or an extrajudicial
confession; it is itself a conviction. Like & verdict of a jury it is conclusive. More is not required;
the court has nothing to do but give judgiﬁent and sentence™). See also State v. Bowen (1977), 52
Ohio St.2d 27, 28, 6 0.0.3d 112, 368 N.E.2d 843. State v. Baker, 119 Ohio St.3d 197, 2008-
Ohio-3330, 893 N.E.2d 163, ] 15, holding modified on other grounds, State v. Lester, 130 Ohio
St.3d 303, 2011-Ohio-5204, 958 N.E.2d 142, paragraph one of syllabus.

[*P8] HN2A valid guilty plea waives a defendant's right to challenge his conviction [**4] on the
grounds of insufficiency of the evidence. State v. Hill, 8th Dist. No. 90513, 2008-Ohio-4857, 6; State
v. Siders, 78 Ohio App.3d 699, 701, 605 N.E.2d 1283 (11th Dist.1992).

[#P9] We find appellant's Assignment of Error No. 3 not well-taken.

[*P10] Appellant waived his right to att§ndictment and agreed to proceed on criminal charges brought
by informatjon. In Assignment of Error No. 4, appellant argues that the information was defective
because it fails to set forth the requisite stéte of mind, mens rea, to commit the charged offenses. " .
Appellant relies on the Ohio Supreme Caotirt decision in State v. Colon, 118 Ohio St.3d 26, 2008-Ohio-
1624, 885 N.E.2d 917 ("Colon I") in maklhg this argument.

[*P11] Inresponse, the state argues thatjhe Ohio Supreme Court's decision in State v. Horner, 126
Ohio St.3d 466, 2010-Ohio-3830, 935 N.EZd 26, now controls on this issue. Under Horner, HN3"[a]n
indictment that charges an offense by traeking the language of the criminal statute is not defective for
failure to identify a culpable mental state When the statute itself fails to specify a mental state.” Id. at
paragraph one of the syllabus. The state eOntends that the wording of the information tracks the
criminal " [**5] statutes on both the chargés of rape under R.C. 2907.02(A)(2) and (B) and charge of
unlawful sexual conduct with a minor under R.C. 2907.04(A) and (B)(3).

[*P12] The wording of the rape charges in the information alleges that on specified time periods
appellant did "knowingly engage in sexual conduct with another when the offender purposely
compelled the other person to submit by force or threat of force” in violation of R.C. 2907.02(A)(2)
and (B) and is punishable as a first degreé felony under R.C. 2907.02(B). In our view, this language
meets or exceeds the mens rea requiremetits under Horner. The information adds the word "knowingly"

and otherwise tracks the wording of the statute.

[*P13] Similarly, the wording of the unltwful sexual conduct with a minor charge, inserts the word
"knowingly" to allege that appellant did "knowingly engage in sexual conduct" but otherwise tracks the
wording of R.C. 2907.04(A) and (B)(3). -

[*P14] We conclude that the wording of the information meets or exceeds the mens rea requirements
under Horner. Accordingly, we find appeﬂant's Assignment of Error No. 4 not well-taken. i
Sentencing v

[*P15] Under Assignments of Error Nos. 1 and 2, appellant argues that the trial court erred with

[**6] respect to sentence. HN4The Ohio Supreme Court decision in State v. Kalish, 120 Ohio St.3d 23,
© 2008-Ohio-4912, 896 N.E.2d 124, sets fofth a two-step analysis to be employed in reviewing felony
.~ sentences on appeal. First, appellate courts are required to "examine the sentencing court's compliance

with all applicable rules and statutes in imposing the sentence to determine whether the sentence is
clearly and convincingly contrary to law." 1d. at § 26. Second, if the first prong is satisfied, the

appellate court reviews the decision impo8ing sentence under an abuse of discretion standard. Id.
Claim that Sentences were Clearly and Cénvincingly Contrary to Law

[*P16] Under Assignment of Error No. 1; appellant argues trial court error under the first prong of the
Kalish analysis. Appellant contends that the trial court judgment is clearly and contrary to law in its
imposition of maximum and consecutive sentences.

Imposition of Maximum Sentences _

'[*P17] The version of R.C. 2929.14(A)(1) in effect at the time of the rape offenses charged under



Counts 1 and 2 of the information set a statutory range of sentgnces for first degree felonies of .
imprisonment from a minimum of three to a maximum ten years. The version [**7] of R.C.
2929.14(A)(3) in effect at the time of the unlawful sexual conguct with a minor offense charged in
Count 3 set a statutory range of sentence for third degree felonies of imprisonment for a minjmum of
one to a maximum of five years. The trial court imposed the maximum sentences of i 1mpr1sonment '
under existing law on all three counts.

[*P18] Appellant does not dispute that the sentences are w1th1n the range of sentences authorlzed by
statute. Appellant argues that his sentences are contrary to law pnder the Kalish analysis because they
are contrary to the overriding principles of felony sentencing qnder R.C. 2929.11 and sentencing
factors under R.C. 2929.12. Under Kalish, however,HNS, a trlgj court's application of the pr1nc1ples and .
purposes of felony sentencing under R.C. 2929.11 and sentenejng factors under R.C. 2929.12, in
selecting a sentence within the authorized statutory range of sgntence, is reviewed for error on appeal
under an abuse of discretion standard. Kalish, § 17. '

[*P19] In Assignment of Error No. 2, appellant asserts an abyse of discretion as to his sentences We
will consider appellant's claims that the trial court erred as to sgntence in its application of R.C.’

2929.11 and 2929.12 [**8] in our consideration of the Assignment of Error No. 2. )

[*P20] In Assignment of Error No. 1, appellant also raises thg fact that 2011 Am.Sub.H.B. No 86°
took effect on September 30, 2011 and reinstates the requlremgnt of judicial fact-finding before a court
imposes consecutive sentences in a felony case. As sentencing in this case occurred on November-21,
2011, the parties agree that the statutory enactment applies. Agpellant does not contend, however that
the trial court failed to make the required findings of fact unde;' R.C.2929.14(C)4) before the court
imposed consecutive sentences.

[*P21] We find appellant's argument that the trial court impoged sentences that are clearly and
conyincingly contrary to law is without merit. We find appellant's Assignment of Error No. 1 not well-
taken: e
Claimed Abuse of Discretion in Sentencing T

[*P22] Appellant argues under Assignment of Error No. 2 that the trial court abused 1ts d1scret10n with
respect to sentencing.HN6, An abuse of discretion implies that the trial court's attitude is unreasonable,
arbitrary or unconscionable. Blakemore v. Blakemore, 5 Ohio St 3d 217, 219, 5 Ohio B. 481 450 .

N.E.2d 1140 (1983).
R.C. 2929.11(A) provides:

HN7A court that sentences an offender for a felony shall [**9] be guided by the overriding
purposes of felony sentencmg The overriding purposes of felopy sentencing are to protect the'
public from future crime by the offender and others and to punish the offender using the
minimum sanctions that the court determines accomplish those purposes without i 1mposmg an
unnecessary burden on state or local government resources. Tg achieve those purposes, the
sentencing court shall consider the need for incapacitating the pffender, deterring the offender and -
others from future crime, rehabilitating the offender, and making restitution to the victim of the

offense, the public, or both.

[¥P23] HN8R.C. 2929.12 sets forth a non-exhaustive list of "factors to consider in felony sentencing"
including factors relating to the seriousness of the conduct and factors relating to the likelihood of
recidivism. R.C. 2929.12(A). Under the statute, a sentencing opurt may consider factors not listed in
the statute where relevant to the pr1nc1ples and purposes of felgny sentencing. Id.

[*P24] HNOA sentencing court is not required to use any spegific language to demonstrate that it
considered the applicable seriousness and recidivism factors u;;der R.C. 2929.12. State v. Arnett, 88
Ohio St.3d 208, 215, 2000 Ohio 302, 724 N.E.2d 793 (2000); i**lO] State v. Warren, 6th Dist. No. L-
07-1057, 2008-Ohio-970, q 9; State v. Braxton, 10th Dist. No, O4AP 725, 2005-Ohio-2198, § 27. The



Ohio Supreme Court has recognized that Where a trial court fails to put on the record its consideration
of R.C. 2929.11 and 2929.12, it is presuitied that the court gave proper consideration of those statutes.
Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912, 896 N.E.2d 124, at 1 18, fn. 4.

[*P25] While 2011 Am.Sub.H.B. No. 86 reinstated the requirement that trial courts make statutorily
mandated findings of fact before impositi§ consecutive sentences, the statute nevertheless does not
require trial courts to state their reasons for imposing consecutive sentences. State v. Owens, 5th Dist.
No. 11CA104, 2012-Ohio-4393, 9 37; State v. Walker, 8th Dist. No. 97648, 2012-Ohio-4274, { 84.

[*P26] Prior to sentencing, the trial coutt ordered preparation of a presentence investigation report
(PSI). 1t also referred appellant to the Cotirt Diagnostic and Treatment Center for a general presentence
evaluation. The trial court stated at senteficing that it had reviewed a PSI report and a report by Dr.
Mark S. Pittner, Ph.D., a clinical psycholdgist at the Court Diagnostic and Treatment Center, [**11] on
appellant.” | v

[*P27] These materials demonstrate that appellant lived with the child victim and her mother for ten
or more years and that appellant engaged in oral sex, digital penetration, and other sexual contact with
the child victim on a recurring basis for y€ars. Appellant pled guilty to rape offenses that occurred
during the period of time that the child wils 11 and 12 years of age. He pled guilty to an unlawful
sexual conduct with a minor charge that dtcurred when the child was age 13. The child victim reported
that appellant had threatened to abuse hef friends if she did not submit to appellant's sexual demands.

[*P28]. Appellant argues first that the tridll court "considered matters outside the record, including
Jetters, comments, and allegations concetfling offenses to which the Appellant did not plead guilty."
Appellant cited this court to pages of the gentencing hearing transcript in support of the claim.

[#P29] The cited portion of the sentencifig hearing transcript includes a discussion of letters from third
parties to the trial court, sent on appellan'tfé behalf, with recommendations as to sentence. These letters
and a similar statement by appellant to Dr. Pittner were discussed by the trial court [**12] and
appellant at the hearing. The trial court stéted that the letters and a prior statement by appellant
contained the same misconception as to tHe nature of appellant's convictions. The trial court stated that
the letters. included statements that appelldnt pled guilty just to spare his family and the victim of any
more pain and that his actions were more like gross sexual imposition rather than rape.

[*P30] The court reviewed the claims anid appellant's own prior similar statement with appellant and
explained that proof of sexual intercourse was not required for a conviction of rape under R.C.
2907.02(A)(2) and (B). See definition of Sexual conduct in R.C. 2907.01(A).

[*P31] The court stated:

I know that at one point you had said — afid I forget if you said it in open court or in another letter
— that you thought you are really more guilty of just gross sexual imposition.

Well,. under the laws of the State of Ohio, digitally penetrating the vagina of a child is a form of
rape. All right. Performing oral sex on a young child is a type of rape. All right.

So when I hear your statements and wher I hear — I have a letter here saying that he accepted a
plea deal that he is not completely guilty of just to [*#13] spare his family and the victim any
more pain. That's not right, is it?

That's.not true.

~ [*P32] In our view, the trial court's inquii‘y was an appropriate effort to assure, before proceeding to
sentence; that appellant understood the nature of the charges to which he had pled guilty and did not

~ now detiy guilt. We find no abuse of discrétion by the trial court in this line of inquiry.

[*P33] Under this assignment of error, appellant also objects to consideration of "allegations

. concerning offenses to which the Appellafit did not plead guilty." Appellant has not identified any

- specific allegation to which he objects. We therefore must consider the issue in general terms.

[*P34] HNI10It is longstanding Ohio law that a sentencing court is not limited to consideration of prior



convictions alone in determining sentence. We recently reviewed the issue in the decision o'f State v.
Degens, 6th Dist. No. L-11-1112, 2012-Ohio-2421, 7 19: C

The Ohio Supreme Court has recognized that sentencing courts are "to acquire a thorough grasp
of the character and history of the defendant before it." State v. Burton, 52 Ohio St:2d 21,23, 368 -
N.E.2d 297 (1977) Consideration of arrests for other crimes ¢omes within that function. Id' Ohio .
[**14] recognizes that sentencing courts may consider at sentencing charges that were reduced
or dismissed under a plea agreement. State v. Robbins, 6th Dist. No. WM-10-018; 2011- Ohio-
4141, 9 9; State v. Banks, 10th Dist. Nos. AP-1065, 10AP-1066, and 10AP-1067, 2011- Ohlm
2749, 4 24; State v. Johnson, 7th Dist. No. 10 MA 32, 2010- ngo -6387,9 26. L

[*P35] We find appellant's objections to the materials considgred by the trial court at sentencmg to be
without merit.

[*P36] The central argument of appellant under Assignment gf Error No. 2 is the claim that the trial
court abused its discretion as to sentence on the basis that the gentences imposed by the court are-
contrary to the overriding purposes of felony sentencing undeg R.C. 2929.11 and sentencing factors
under R.C. 2929.12.

[*P37] Appellant argues that no R.C. 2929.12(B) factors exigt on which to conclude the offenses are .
more serious than conduct normally constituting the offense. 4s to risks of recidivism, appellant argues
that the court failed to consider that Dr. Pittner of the Court Djggnostic and Treatment Center identified
him as a good candidate for sex offender treatment in that he is "amenable to therapy and opento
examining his own inappropriate [**15] behavior." Appellant argues that it is undisputed that'he has
shown remorse and that he has no adult criminal felony record, Appellant was age 31 at the time of
sentencing. Appellant argues that there are no factors presenteg showing a risk of recidivism. y.

[*P38] The state argues that the victim was very young, the gbuse occurred over a substantial perrod
of her life, and her relationship with appellant facilitated the offense. The state argues that the
psychological impact of sexual abuse on children is well recogmzed and that these facts demonstra.te
the existence of factors supporting treatment of the offenses ag more serious than conduct normally
constrtutlng the offense of rape under R.C. 2907. 02(A)(2) e

[*P39] HN11R.C. 2929.12(B)(1) identifies age as a seriousngss factor where "[t]he physxea,l or mental
injury suffered by the victim of the offense due to the conduct of the offender was exacerbated because
of the physical * * * age of the victim." Age is not an element of an R.C. 2907.02(A)(2) rape offense
R.C. 2929.12(B)(6) provrdes that the fact that "[t]he offender's relationship with the v1ct1m facrhtated
the offense" is also a seriousness factor.

[*P40] The trial court stated that it considered the [**16] serjousness of appellant's conduct including
its effect on the young child victim. The court also stated under R.C. 2929.11 there is‘a figed to punish
appellant for his actions and to deter appellant and others from engaging in such conduct in the future.

[*P41] In our view the trial court acted within its discretion ip imposing maximum and consecutive
sentences in this case. We find no abuse of discretion of the trial court as to sentence in its application
of the principles and purposes of felony sentencing under R.C, 2929.11 and sentencing factors under

'R.C. 2929.12. !

[*P42] We find appellant's Assignment of Error No. 2 not we}l-taken.

[*P43] We conclude that justice has been afforded the party eomplaining and affirm the judgment of ,
the Lucas County Court of Common Pleas. Appellant is ordered to pay the costs of this appeal pursuant
to App.R. 24.

Judgment affirmed.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See also 6th
Dist.Loc.App.R. 4.

Mark L. Pietrykowski , J. S

5.



Arlene Singer ,PJ.
Thomas J. Osowik , J.
- CONCUR.
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