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Pursuant to S. Ct. Prac. R. 12.01 and Ohio R. Civ. P. 15(A), Relator moves this court for
leave to file an Amended Complaint in this action. In support of this motion, Relator states that
based on circumstances that have occurred since the original complaint was filed, as detailed in
Exhibit A attached hereto, justice requires that Relator be given the opportunity to file the
Amended Complaint. Rule 15(A) requires that leave be granted freely when justice requires.
The proposed Amended Complaint is attached as Exhibit B. An affidavit in support of the

proposed Amended Complaint is attached as Exhibit C.

Respectfully submitted,

Of Counsel.: Qﬁ% Q ﬂ(/m A

Qy.c Greiner (0005551)

Counsel for The Cincinnati Enquirer
GRAYDON HEAD & RITCHEY LLP GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center 1900 Fifth Third Center
511 Walnut Street 511 Walnut Street
Cincinnati, OH 45202-3157 Cincinnati, OH 45202-3157
Phone: (513) 621-6464 Phone: (513) 629-2734
Fax: (513) 651-3836 Fax: (513) 651-3836

E-mail: jgreiner@graydon.com

The undersigned hereby certifies that a true and accurate copy of the foregoing Motion
for Leave to Amend Complaint for Writ of Mandamus was served via regular U.S. Mail,
postage prepaid, this 17th day of January, 2013, upon the following:

Dan L. Ferguson, Esq.
Assistant Prosecuting Attorney
315 High Street, 11th Floor
Hamilton, OH 45011
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J(ﬁn C. Greiner (0005551)
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A

HONORABLE ROBERT H. LYONS,

Respondent.

REPLY TO SUGGESTION OF MOOTNESS

John C. Greiner (0005551)
Counsel for The Cincinnati Enquirer
GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center

511 Walnut Street
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EXHIBIT A



Respondent Judge Lyons (“Respondent”) contends that this matter is moot, given his
“correction” of the proceedings, which occurred in his courtroom on December 13, 2012. The
Respondent’s Suggestion of Mootness, however, leaves out important details which establish
that the matter is not moot. Indeed, the Respondent’s conduct in this proceeding, particularly his
action in December, cry out for this court’s review.

Respondent admits that he had no authority to order the records of the proceeding sealed
pursuant to R.C. § 2953.52. (See Exhibit 1, Deposition transcript of Robert Lyons, p. 12). That
statute permits a court to seal a record following an acquittal or dismissal of charges. In the case,
the defendant in the underlying proceeding pleaded guilty to a charge of disorderly conduct.
Thus, R.C. § 2953.52 had no application. Apparently, Respondent conducted no hearing prior to
sealing the record, and issued the order because the prosecutor and defense counsel agreed that
the record could be sealed. (Exhibit 1, p. 11).

Following the filing of this proceeding, Respondent met with Sarah Rodkey, an attorney
with the Butler County Prosecutor’s office and counsel for the defendant. At that meeting, the
agreement was reached that the defendant would withdraw his guilty plea, the prosecutor would
issue a nolle prosequi and Respondent would immediately seal the record of the proceedings.
(Exhibit 1, pp. 14-15). The Respondent was unable to cite any reason for allowing the defendant
to withdraw his guilty plea other than to allow Respondent to issue an order sealing the records.
(Exhibit 1, p. 21).

Relator is filing simultaneously with this memorandum a motion for leave to amend its
complaint for writ of mandamus. The amended complaint asks this court to order Respondent to
unseal the records in the underlying proceeding because Respondent had no authority to permit

defendant to withdraw his guilty plea. At the time the defendant filed the motion to withdraw his



plea, he’d already paid out his fine on the disorderly conduct conviction. (Exhibit 1, p. 12).
Ohio Rule of Crim. Procedure 32.1 provides:
A motion to withdraw a plea of guilty or no contest may be made only before
sentence is imposed; but to correct manifest injustice the court after sentence

may set aside the judgment of conviction and permit the defendant to
withdraw his or her plea.

Respondent had no authority to permit the defendant to withdraw his plea absent a
showing that “manifest injustice” would result otherwise. Respondent pointed to no such
grounds in his deposition. Indeed, the only ground for permitting the withdrawal was to permit
the court to seal the records in an attempt to avoid the issuance of a writ in this proceeding. It
would in no way be “manifestly unjust” for the defendant’s record to be unsealed. Given
Respondent’s lack of authority to permit the defendant to withdraw his plea, there is no legal
basis to support the December 13 order sealing the records. This action is in no way moot.

Besides the Rule 32.1 issue, it would be unseemly to allow Respondent to seal the
records pursuant to a back room deal effected for no reason other than to avoid his clear legal
duty to unseal the records. Respondent’s efforts are virtually a form of spoliation. While he did
not physically destroy the records, he nonetheless took steps, not authorized by law, to put the
records out of reach. This court should not stand for such behavior.

In addition, this court has recognized that: “[A] claim is not moot if it is capable of
repetition, yet evading review.” State ex rel. Dispatch Printing Co. v. Geer, 114 Ohio St.3d 511,
2007-Ohio—4643, 873 N.E.2d 314, § 10. This exception ‘applies only in exceptional
circumstances in which the following two factors are both present: (1) the challenged action is
too short in its duration to be fully litigated before its cessation or expiratiomn, and (2) there is a
reasonable expectation that the same complaining party will be subject to the same action again.’

State ex rel. Calvary v. Upper Arlington (2000), 89 Ohio St.3d 229, 231, 727 N.E.2d 1182.



According to Respondent, “This is a college town. Record sealings, you know, I would

say if I do tenrecord sealings in a week, that is not many.” (Exhibit 1, p. 24). He also

acknowledged that the entry used in this case, which incorrectly sealed the record of a case that

resulted in a conviction pursuant to R.C. § 2953.52, is one he has used for “quite a while.”

(Exhibit 1, p. 25). The capable of repetition doctrine certainly applies here.

Given the circumstances of this case, this matter is not moot. This court should not

dismiss it.

Of Counsel:

GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center

511 Walnut Street

Cincinnati, OH 45202-3157
Phone: (513) 621-6464

Fax: (513) 651-3836

Respectfully submitted,

C. Greiner (OOOSSSIM
C nsel for The Cincinnati Enquirer
GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center
511 Walnut Street
Cincinnati, OH 45202-3157
Phone: (513) 629-2734
Fax: (513) 651-3836
E-mail: jgreiner@graydon.com

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Reply to
Suggestion of Mootness was served via regular U.S. Mail, postage prepaid, this 17th day of

January, 2013, upon the following:

Dan L. Ferguson, Esq.

Assistant Prosecuting Attorney
315 High Street, 11th Floor

Hamilton, OH 45011
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EXHIBIT B



For its Amended Complaint, Petitioner The Cincinnati Enquirer, a division of Gannett
Satellite Information Network, Inc. (“The Enquirer”), states as follows:

1. The Enquirer is a newspaper of general circulation in southwestern Ohio.

2. Respondent Robert H. Lyons is the judge for the Butler County Area I Court in
Oxford, Ohio.

3. Judge Lyons presided over a criminal misdemeanor prosecution initiated by the
Butler County Prosecuting Attorney against an undisclosed criminal defendant (hereinafter the
“John Doe Defendant”) in the Butler County Area I Court (“Area I Court™) in Oxford, Ohio (“the
Action”).

4. Upon information and belief, the John Doe Defendant pleaded guilty to a
misdemeanor charge of disorderly conduct in connection with his role concerning a flier about
raping female students that was posted on the campus of Miami University.

5. Immediately following his plea of guilty, the John Doe Defendant applied to seal
the official records of the Action (“Application”).

6. The Butler County Prosecuting Attorney did not object to the application.

7. On November 7, 2012, Judge Lyons granted the Application, citing ORC §§
2953.52 and 2953.53 in support of his Order (“Order”).

8. The effects of the Order were that public access to the case documents has been
completely denied, and, in addition, even docket information (including the John Doe
Defendant’s identity) is shielded from public view.

9. Upon information and belief, the John Doe Defendant pleaded guilty to a criminal

misdemeanor charge and the Court made an entry of conviction. Accordingly, the Action’s



record could not be sealed pursuant to ORC § 2953.52, which has no application to the records

of an Action in which a defendant is convicted of a crime.

10.  Furthermore, because Judge Lyons erroneously relied on § 2953.52 to seal the

record, he failed to comply with Rule 45(E)(2) of the Ohio Rules of Superintendence in the

following ways:

a.

Rule 45(E)(2) presumes that the court may restrict public access only on a
document-by-document review. Rule 45(E) does not permit the court to
issue a blanket order denying public access to all case documents. Upon
information and belief, Judge Lyons issued the Order without conducting
a document-by-document review.

In considering whether to restrict public access to a case document, Rule
45(E)(2) requires that the court find by clear and convincing evidence that
the presumption of public access is outweighed by a higher interest.
According to paragraph 4 of the Order, Judge Lyons did not apply the
proper standard and considered only whether “the interest of the
Defendant outweighfed] the legitimate needs o
maintain any record pertaining to [the] case.”
When restricting public access to a case document, Rule 45(E)(3) requires
the éourt to use the least restrictive means available. By imposing a

blanket sealing order, Judge Lyons failed to use the least restrictive means

available.



11. Upon information and belief, on December 13, 2012, the John Doe defendant
appeared before Judge Lyons and moved to withdraw his plea of guilty to the disorderly conduct
charge. |

12. Upon information and belief, as of December 13, 2012, the John Doe defendant
had previously paid his fine for the disorderly conduct charge.

13.  In violation of Ohio Rule Crim. Pro. 32.1, Judge Lyons permitted the John Doe
defendant to withdraw his guilty plea.

14.  Also on December 13, 2012, the prosecutor issued a nolle prosequi, effectively
dismissing the charge.

15. Thereafter, still on December 13, the defendant moved to seal the record of the
proceedings, pursuant to R.C. § 2953.52.

16. Upon information and belief, Judge Lyons failed to set a date for the hearing, and
failed to conduct a hearing in accordance with the terms of R.C. § 2953.52.

17.  Judge Lyons issued an order sealing the record in the case, despite his failure to

comply strictly with R.C. § 2953.52.

18.  Rule 47(B) of the Ohio Rules of Superintendence provides that any p

aggrieved by the failure of a court to comply with the requirements of Sup. R. 44 through 47 may
pursue an action in mandamus pursuant to Chapter 2731 of the Revised Code.
19.  The Enquirer is aggrieved by the court’s failure to comply With Sup. R. 44
through 47.

20.  Upon information and belief, Judge Lyons issued the Order without conducting an

evidentiary hearing or making particularized findings that there was a compelling need for



closure sufficient to overcome the presumption of openness. Also, Judge Lyons failed to
consider less restrictive alternatives to the blanket closure.

21. By failing to conduct the hearing or make the findings as described above, Judge
Lyons denied The Enquirer its constitutional right of access to a criminal proceeding.

22. The Enquirer is entitled to a Writ of Mandamus as a result of Judge Lyons’ failure
to abide by the guarantees of the United States Constitution.

WHEREFORE, the Enquirer requests a Writ of Mandamus ordering Judge Lyons to

vacate the Order.

Respectfully submitted,

Of Counsel:
John C. Greiner (0005551)
Counsel for The Cincinnati Enquirer
GRAYDON HEAD & RITCHEY LLP GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center 1900 Fifth Third Center
511 Walnut Street 511 Walnut Street
Cincinnati, OH 45202-3157 Cincinnati, OH 45202-3157
Phone: (513) 621-6464 Phone: (513) 629-2734
Fax: (513) 651-3836 Fax: (513) 651-3836

E-mail: jgreiner@graydon.com

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Amended
Complaint for Writ of Mandamus was served via regular U.S. Mail, postage prepaid, this
day of January, 2013, upon the following:

Dan L. Ferguson, Esq.
Assistant Prosecuting Attorney
315 High Street, 11th Floor
Hamilton, OH 45011

John C. Greiner (0005551)

4034049.1
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John C. Greiner (0005551)
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Affiant, after being duly cautioned and sworn, states as follows:

L. I am an attorney admitted to practice in the State of Ohio. I represent The
Cincinnati Enquirer (“the Enquirer”) in this matter.

2. On November 9, 2012, Butler County Prosecutor Michael Gmoser delivered a
redacted copy of an Order sealing the record of a criminal conviction issued by Respondent
Robert H. Lyons of the Butler County, Ohio Area I Court (“the Order”). See copy of Order
attached hereto as Exhibit 1.

3. The name of the criminal defendant is redacted on the face of the Order, as is the
case number.

4. According to the terms of the Order, all records relating to the record of
conviction are to be sealed pursuant to Ohio Rev. Code §§ 2953.52 and 2953.53, which would
forever prevent public access to the case record.

5. Attached as Exhibit 2 is the transcript of a deposition of Respondent taken on
January 15, 2013.

FURTHER AFFIANT SAYETH NAUGHT.

John C. Greiner

STATE OF OHIO )
) ss.

COUNTY OF HAMILTON )

Sworn and subscribed personally before me by John C. Greiner this 17th day of
January, 2013.

Notary Public

My Commission Expires

4033971.1
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IN THE SUPREME COURT OF OHIO

STATE, ex rel., THE CINCINNATI )
ENQUIRER, )

Petitioner, )

versus ) CASE: 12-1924
HONORABLE ROBERT H. LYONS, )

Respondent. )

DEPOSITION OF: HONORABLE ROBERT H. LYONS
Tuesday, January 15, 2013
2:15 p.m.

Reported By:

Jennifer L. Strothers

. EXHIBIT 2
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CIN-TEL CORPORATION

FX: 513-621-6558

PH: 513-621-7723
Page 2 Page 4
1 IN THE SUPREME COURT OF OHIO 1 STIPULATIONS
2 2
3 3 It is stipulated by and between counsel
4  STATE, ex rel., THE CINCINNATTI ) 4 for the respective parties that the deposition of
5 ENQUIRER, ) 5  HONORABLE ROBERT H. LYONS, respondent herein, may ‘L
6 Petitioner, ) 6 be taken at this time by the petitioner as upon P
7 Versus ) CASE: 12-1924 7 cross-examination, pursuant to the Ohio Rules of |
8 HONORABLE ROBERT H.LYONS, ) 8  Civil Procedure and pursuant to Notice; that the
9 Respondent. ) 9 deposition may be taken in stenotypy by the
10 10  notary public court reporter and transcribed by
11 The deposition of HONORABLE ROBERTH. |11 her outof the presence of the witness; and that
12  LYONS, respondent herein, taken by the petitioner 12  examination and signature to the transcribed
13 as upon cross-examination pursuant to the Ohio 13 deposition is hereby waived.
14  Rules of Civil Procedure and pursuant to 14
15  stipulations hereinafter set forth, at the 15
16  Offices of the Prosecuting Attorney Michael T. 16
17  Gmoser, 315 High Street, Hamilton, Ohio, at 2:15 17
18  p.m., on Tuesday, January 15, 2013, before 18
19  Jennifer Strothers, court reporter and notary 19
20  public within and for the State of Chio. 20
21 21
22 22
23 23
24 24
Page 3 Page 5
1 APPEARANCES: 1 INDEX
2
3 2 Page
On Behalf of the Petitioner: 3 Honorable Robert H. Lyons
4
JOHN C. GREINER, ESQUIRE 4 . Cross
5 Graydon Head 5 By Mr. Greiner 6
1900 Fifth Third Center 6
6 511 Walnut Street -
Cincinnati, Ohio 45202 / §
7 (513) 629-2734 3 _
o jgreiner@graydon.com 9 EXHIBITS %
° 10 |
On Behalf of the Respondent: 11 Exhibit 1 7
10 o .
11 DAN L. FERGUSON, ESQUIRE 12 Exhibit2 7 :
Asst. Prosecuting Attorney 13 Exhibit 3 8 :
12 P.O. Box 515 14 .
Hamilton, Ohio 45012 3
13 (513) 887-3478 15 :
diferguson@butlercountyohio.org 16 %
14
15 17
16 18 b
17  Also Present: 19
Sheila McLaughlin 50

2

(Pages 2 to 5)

WWW.CINTELCORPORATION.COM

E-Mail CINTELCOQGMAIL.COM



CIN-TEL CORPORATION

PH: 513-621-7723 FX: 513-621-6558
Page 6 Page 8|
1 HONORABLE ROBERT H. LYONS, 1 identification.)
2 oflawful age, as having been duly sworn, was 2 Q Can you identify Exhibit 2 for me?
3  examined and testified as follows: 3 A That is a website, SealMyRecord.com.
4 CROSS-EXAMINATION 4 Q Is SealMyRecord.com -
5 BY MR. GREINER: 5 A SealMyRecordOhio.com actually.
6 Q Judge Lyons, I am Jack Greiner and I 6 Q Thank you. Is that affiliated with
7  represent the Cincinnati Enquirer in this matter. 7  Lyons & Lyons?
8 Iam here with Sheila McLaughlin who is serving 8 A ltis.
9  asa representative of the Enquirer. 9 Q Do you personally handle cases in which
10 I am very sorry to hear about the 10 clients seek to seal their criminal records?
11  circumstances with your father. As we've said, if i1 A 1can and do and have for years.
12  you would prefer to do this at another time, we 12 Q Let's just say in the last two years,
13  will doit. You've indicated to go through and 13  on how many occasions have you handled cases of
14  get this done? 14  people looking to seal their records?
15 A Get it over with, Mr. Greiner. 15 A In the last two years?
16 Q You are an Area Court Judge; is that le6 Q Yes, two years.
17  correct? 17 A Less than 10 probably.
18 A Thatis. 18 Q Did you handle more in years past?
19 Q How long have you had that job? 19 A Less in years past.
20 A 1think it is going to be 14 years in 20 Q Okay. Okay. What I want to talk to
21  February. 21  you about, I will hand you Exhibit 3.
22 Q How many hours do you spend per week in 22 (Deposition Exhibit 3 marked for
23  that capacity? 23 identification.)
24 A It varies. I have a docket. Iam also 24 Q Can you identify Exhibit 3 for me,
pPage 7 Page 9
1  the presiding and administrative judge. I have 1 please?
2 -the time I spend in court, I also spend quite 2 A It is an Entry For Sealing of Record of
3 abit of time on the administration as well. 3 Minor Misdemeanor Conviction is how it is titled.
4 Q So arange per week? 4 Q There is no case number on Exhibit 3;
5 A 1010 30. 5  that's been redacted. The name of the defendant
6 Q Okay. You also maintain a private 6  has been redacted. Does your signature appear on
7  practice? 7 Exhibit 37 ‘
8 A ldo. 8 A That is my signature. That is probably
9 Q Let me show you what I have marked -- 9  astamp of my signature on that document.
10  what the court reporter will hand you marked as 10 Q Just for the record, your signature or
11 Exhibit1. 11  astamp of your signature appears on the line
12 (Deposition Exhibit 1 marked for 12  marked "Judge"; is that right?
13 identification.) 13 A Tt does.
14 Q Can you identify Exhibit 1 for me? 14 Q Did you preside over the proceedings
15 A Tt looks like my -- Lyons & Lyons 15  described in Exhibit 37
16  website. 16 A Ido not know that there -- what
17 Q [ will tell you I went online and 17  proceedings are you speaking of?
18  printed Exhibit 1 out and it would appear to bea 18 Q Apparently -- well, let's talk about
19  paper copy of the home page of Lyons & Lyons. 19 that. Did the defendant, whose name is redacted
20  Sounds to me like you would agree that is what 20  on Exhibit 3 appear before you on November 7th of
21 Exhibit 1is? 21 2012?
22 A Yeah. 22 A Mr. Greiner, I think we have to be a
23 Q Let me show you Exhibit 2. - 23 little bit -- cut the charade. This is the case
(Deposition Exhibit 2 marked for 24 involving the young man who had allegedly had

WWW . CINTELCORPORATION.COM

3 (Pages 6 to 9)

E-Mail CINTELCOGGMAIL.COM
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FX: 513-621-6558

Page 10

Page 12 &

(

talk to Mr. Gmoser about it, but that was my

TR T

Pages 10 to 13)

WWW.CINTELCORPORATION.COM

1  something to do with the posting of the document 1  understanding. I believe in talking to Mr.
2 at Miami University regarding rape. Presumably 2 Deters and Ms. Rodkey, the assistant prosecutor
3 this is the entry sealing a minor misdemeanor 3 that works in the Area I Court.
4  conviction for that. Am I correct in that? 4 Q Butit is your understanding on or
5 Q [Ibelieve that is correct. 5 before November 7th that this defendant paid the
6 A Okay. That is where you are going with 6 fine?
7 this? 7 A It is my understanding the fine was
8 Q Yes. 8 paid.
9 A It was -- he was charged -- it is my 9 Q Okay.
10  understanding he was charged with a minor 10 A The fine and court costs.
11 misdemeanor, which is a pay-out ticket. It was 11 Q On or before November 7th?
12  my understanding for that, he did not come into 12 A 1do not know the dates.
13  court. He paid it out and then based upon an 13 Q Well, I am using November 7th because
14  agreement that his attorney and Mr. Gmoser had, 14  itis the date on Exhibit 3.
15  the record was sealed -- was to be sealed 15 A Well, I am guessing this was done
16 immediately by agreement. 16 November 7th or earlier. Obviously the fine and
17 Q Okay. 17  costs would have been paid before that.
18 A This was the document to facilitate 18 Q Okay. You were kind enough to answer a
19 that happening. ' 19 lot of my questions, so I will cut through here.
20 Q Okay. Iappreciate it. I am tryingto 20  Now that you've had a chance to review the
21  recreate from records. 21 situation, would you agree that in fact you had
22 A Like I said, we shouldn't play 22 no authority to seal the defendant's record under
23 charades; let's talk about what we have here. 23  Section 2953.527
24 Q Sure. My question was going to be: Did 24 A Absolutely I would agree with that.
Page 11 Page 13§
1 the defendant appear in your courtroom on that 1 For whatever reason, this was a form that we use.
2 day and it sounds like he did not? 2 Ido not know how long we have been using it, but
3 A Idon'teven-- 3 somehow there was an error in the form that we
4 Q November 7th? 4  had been using. Quite frankly, it was not until
5 A Ido not even know if November 7th was 5  your action that [ realized I signed the wrong
6 acourt date, a date we had the docket. I do not 6  Ohio Revised Code Section on the form.
7  know what date this was stamped, signed, filed or 7 Q Let's jump ahead to December 13, 2012.
8  anything. But to answer your question, to my 8  Did you conduct a hearing on December 13, 2012 in
9  knowledge, that young man did not appear in my 9  your courtroom at which time the defendant
10  court for a plea because it was a pay-out; that 10  withdrew his plea?
11 it was sealed without him appearing in my court. 11 A There was a hearing and there is a
12 Q Okay. So, the November 7th date that 12  recording of that hearing.
13  appears on Exhibit 3 -- and Exhibit 3, again is 13 Q At any time between November 7th and
14  Entry for Sealing of Record of Minor Misdemeanor 14  December 13th did you discuss this case with the
15 Conviction - it does not mean that the events 15 defendant or his atiorney, Mr. Deters?
16  described here necessarily occurred on November 16 A Did not have any discussion with the
17  7th? 17  defendant, none at all. I discussed it with Mr.
18 A Correct, I don't know. 18  Deters. Again, along with Ms. Rodkey.
19 Q It was your understanding the 19 Q Is Ms. Rodkey from the prosecutor's
20  prosecutor Mr. Gmoser and Dennis Deters, the 20  office? ’
21  attorney for the defendant, had reached some sort 21 A Sheis.
22  of an agreement in advance? 22 Q So there was some conversation that the
23 A That was my understanding. 1did not 23 three of you had prior to December 13th?
24 would say yes.
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1 Q Who initiated that conversation? 1 A He did. He appeared with Mr. Deters.
2 A Ireally could not be certain who 2 He appeared with Mr. Deters. Ibelieve he
3 initiated it. It was initiated. Mr. Deters and 3 appeared in the morning with Mr. Deters and then
4 Ms. Rodkey, as well as myself, were aware of the 4 later in the morning with Mr. Schuller (phonetxc)
5  action that you had brought and that created 5 who works with Mr. Deters, if my recollection is
6 looking at the entry. And it was not a secret 6 correct. There was a motion filed to withdraw
7  that this action was brought. It wasnota 7 the plea and I believe it was -- I believe it was
8  secret that there was an error in the entry. 8  made orally, as well as being filed with the
9 Q That was the substance of the 9 court.
10  conversation? 10 Q And based on the affidavit -
11 A Yes. 11 A First, I should say that the record was
12 Q So as a result of this conversation 12 unsealed. Then Mr. Deters, on behalf of his
13  that occurred before December 13th, did the three 13  client, filed a motion to withdraw the guilty
14  ofyou reach an agreement about how you would 14  plea or to withdraw the plea.
15 proceed? 15 Q Okay.
16 A Well, here is the thing, and I do not 16 A Then I don't recall if that -- I
17  want to - actually Mr. Deters and Ms. Rodkey, 17  believe Mr. Deters made an appearance with his
18  Mr. Deters does a whole lot of work in my court 18  client earlier in the morning where he -- when
19 and Ms. Rodkey is the prosecutor for that court. 19  the motion to withdraw the plea had been filed
20 Ttis not unusual for the three of us to have 20  with the court, then I believe he may have been
21  many discussions during the day regarding cases. 21  there that morning. Then I don't know whether
22  This one, because of the action that you 22  that motion was granted at that time or we said
23 initiated, you know, like I say, it seemed 23 we would have a hearing on that later. Iknow
24  apparent that it was not properly sealed in 24 there was no objection from the prosecutor’s
Page 15 Page 17
1  accordance with the Ohio Revised Code. Knowing 1 office.
2 that the part of the plea arrangement was the 2 Q Priorto--
3 sealing of the record, and also knowing that I do 3 A As a matter of fact, no objection --
4 not believe that it was sealed properly because 4  this is probably a misnomer. Not only no
5  ofthe error in the entry, | had the discussion 5  objection, but they were not going to object.
6 about the error in the entry, about the 6  They were certainly in agreement with it.
7 possibility of unsealing it with Mr. Deters and 7 Q Did you know prior to December 13th
8  Ms. Rodkey. Ibelieve it was certainly agreed 8  that the prosecutor would -- or would not
9  thatif it was unsealed, that the defendant would 9  prosecute upon the withdraw of the guilty plea?
10  have an opportunity to withdraw his plea because 10 A I certainly knew that was possible.
11 the deal that was struck between the prosecutor's 11 Q That was based on a discussion with Ms.
12  office and the defense was not going to be able 12  Rodkey?
13  tobe accomplished. The plea arrangement, let's 13 A Ms. Rodkey and Mr. Deters.
14  say. 14 Q Under what legal authority did you
15 Q Okay. So as result of that discussion, 15  grant the defendant's motion to withdraw his
16 it was decided that the defendant would withdraw 16 plea?
17  his guilty plea? 17 A I could not cite the authority right
18 A He would have the opportunity to move 18  now. It is something that happens; I believe it
19  the Court to withdraw his plea of guilty. 19  is my discretion, but I could not give you cite
20 Q And he did so on December 13th; is that 20  of that right now.
21  correct? 21 Q What grounds did the defendant cite in
22 A That is correct. 22  support of his motion to withdraw his plea?
23 Q Did he, the defendant, appear in your 23 A At this point, I do not recall. I
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1  in the motion. I do not recall that at this 1  Icertainly remember the day and I remember
2 time. 2 conducting the hearing with the defendant there,
3 Q Okay. 3 with Mr. Schuller there who works with Mr.
4 A Again, like I say, the prosecution did 4  Deters, and Ms. Rodkey there for the actual
5 ot object. Matter of fact, it is my belief they 5  hearing.
6 joined in with that motion. 6 Q Do you have an independent recollection
7 Q So, it sounds that you said that this 7 of the name of the defendant?
8  defendant appeared before you in the morning of 8 A Actually, under oath, I could not tell
9  December 13th and then again in the afternoon? 9  you the young man's name at this point if I was
10 A Late morning. And it may have been 10 tortured.
11 afternoon. It may have been 11:35, it may have 11 Q That is why I brought Sheila. So your
12  been 12:03. 12  answer is: You do not have an independent
13 Q Iunderstand. 13  recollection of the name of the defendant?
14 A But it was right after the morning 14 A Idonot.
15  docket we then conducted a hearing. Like I said, 15 Q Let me ask you what you do recall about
16 sir, I can't remember if the hearing on the 16 the defendant, if anything?
17  motion to with draw the plea took place earlier 17 A Irecall in the hearing.
18  in the morning and then proceeded later, or if 18 Q Iam saying "he", was it a male?
19 all of that took place later in the morning. It 19 A It was a male. What I remember about
20 is my understanding, as I recall, the motion was 20  him is that there was certainly concern about
21 filed early in the morning, but before we 21  his, say, his mental health and there were
22  actually had any extensive — anything extensive 22 grounds stated on the record for the necessity of
23 on the record, it was later morning to early 23 sealing the record. It had to do with his --
24  afternoon. 24  probably as I recall, more so mental well-being
Page 19 Page 21 |}
1 Q IfI understand Revised Code 2953.52, 1  than anything else. ]
2 not only would the defendant have to withdraw his 2 Q Those were grounds for sealing the
3 plea, but there has to be some acknowledgment by 3 record. What about the grounds for permitting
4 the prosecutor of an intent not to prosecute? 4  him to withdraw his guilty plea? What were the
5 A You are talking about 2953.52. 5  grounds for that?
6 Q Right. That is what you ultimately 6 A Like I'said, I can't quote the
7  sealed the record -- 7 authority. The grounds, my understanding --
8 A Right. Tosealit, ithastobea 8  again between the discussion of both counsel, if
9 finding of not guilty or dismissal or 9  this was not what was agreed to because the
10 non-prosecution. That is 29. 10 sealing of the record was certainly, say, a very
11~ Q So technically, that had to happen 11  material part of the plea arrangement. You know,
12  before you could entertain the motion to seal the 12 it was agreed between -- my understanding or how
13  record? 13 it was represented to me with Mr. Deters and Ms.
14 A The case -- there had to be a 14 Rodkey -- I had no conversation with Mr. Gmoser
15 dismissal, not guilty, Rule 29, something. 15 - but it would be paid out and sealed.
16 Something along those lines. 16 Q Is the defendant, to the best of your
17 Q Right. 17  knowledge, still enrolled at Miami University?
18 A The case had to be disposed of, let's 18 A My knowledge on this is from what [
19 say. 19 read in your newspaper. It is my understanding
20 Q Sounds to me like you have, while not a 20  he is no longer at Miami University. I do not
21  photographic recollection of December 13th, you 21  know whether it was because of expulsion or
22 recall the events of December 13th? 22  withdraw, but it is certainly my understanding he
A Yeah. I will emphasize your 23 isnot there.
24
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1  status with Mr. Deters or Ms. Rodkey or with him 1 Q Just one quick question: You indicated
2 when they appeared before you? 2 this form, Exhibit 3, as one that you used in the
3 A There was nothing discussed about -- I 3  past?
4  donot recall. Iactually do not recall. I 4 A  Yes.
5  certainly -- [ was under the belief he was no 5 Q And was it used in similar
6 longer at the University. And I can't tell you 6 circumstances wherein there was some sort of a
7  ifIread that -- I think I probably found that 7 conviction and the record was immediately sealed?
8  out first in reading it in the Enquirer and then 8 A Actually, this mistakenly was used for
9 it may have been confirmed by Ms. Rodkey or Mr. 9  the sealing of minor misdemeanor convictions.
10  Deters, Mr. Schuller. 1do not know and I do not 10 But it cited the code section that dealt with
11  recall if that was part of the hearing or not. 11  dismissals or findings of not guilty.
12 Q Okay. 12 Q But there were other occasions similar?
13 A Certainly there was nothing that lead 13 A This form was used for this type of
14  me to believe he was still a student at Miami 14  situation for, sorry to say, I do not know how
15  after first finding out he was no longer a 15  long, but probably quite a while. And it was
16 student. 16  wrong. Actually, I'm not sure -- don't answer
17 Q Isthere any recollection you have 17  something that was not asked - the charge,
18  regarding him in terms of was he -- a class year, 18  technically after the plea was withdrawn, the
19 for example? 19  charge was nolle'd. It was the prosecutor's
20 A Idon't. 20  action to nolle the charge.
21 Q Do you know where he is from? 21 Q The prosecutor did that on the record?
22 A Tdon't 22 A Did nolle the charge on the record.
23 Q So, any other information about him you 23 Q That was required to thereafter seal
24  recall? 24  the record under that? ‘
Page 23 Page 25
1 A Icould not remember what he was 1 A That was one of the ways to get us to
2 wearing. Ireally - 2 2953.52.
3 Q Hisrace? 3 Q Okay. Since the case came up, have you
4 A As I recall, he was Caucasian. 4  had occasion to seal any records at any
5 Q Okay. 5  circumstances since we filed this case?
6 A But really, I could not tell you what 6 A Yes.
7  he wore that day. I deal literally with 7 Q Post-conviction?
8  thousands of male students a year in my court. I 8 A Sorry?
9  do not remember anything remarkable about it him. 9 Q After convictions?
10 Q December 13th, to the best of you 10 A Yes. This is a college town. Record
11  recollection, was the only time he physically 11  sealings, you know, I would say if I do ten
12  appeared before you, correct? 12  record sealings in a week, that is not many.
13 A Well, let me say, if he had been in my 13 Q Okay. Butto my understanding, there
14  court for something else on another occasion, 14  is a year waiting requirement; isn't there?
15  when he did appear on the 13th, I did not 15 A For criminal convictions.
16  recognize him from ever being before me in the le Q Felony and misdemeanor?
17  past. That is not saying he did not have 17 A From the conclusion of the case, it's a
18  something else at some other time. Ido not 18  one-year wait on a misdemeanor conviction. On a
19  know. As far as when I saw him that day, as far 19 felony conviction, it is a three-year wait from
20  as I knew or remember, that is the first and only 20  the conclusion of the case. And that's again,
21  time I have seen him. 21  assuming they are eligible.
22 Q Okay. Can I have a minute with Sheila 22 Q What about, and I am asking you, I
and then we will be right back? 23 guess, in your capacity as a judge, is there a
(Whereupon a short recess was taken.) 24  waiting period for a minor misdemeanor?
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1 A My interpretation there is not. 1 STATEOFOHIO )
2 Q Okay. 2 ) ss
3 A It's conclusion of the case; that is my 3  COUNTY OF HAMILTON )
4  reading of the sealing ordinance, or sealing code 4 I, Jennifer L. Strothers, the
5  section. 5 undersigned, a duly qualified and commissioned
6 Q Okay. So again, your interpretation is 6  notary public within and for the State of Ohio do
7  immediately upon conclusion -- 7 hereby certify that before the giving of his
8 A Conclusion of the case. 8  aforesaid deposition, the said HON. ROBERT H.
9 Q - there can be a motion to seal? 9 LYONS was first duly sworn to depose the truth,
10 A That is my interpretation. 10  the whole truth, and nothing but the truth; that
11 Q And that has been and continues to be 11  the foregoing is a deposition given at said time
12  your practice? 12  and place by HON. ROBERT H. LYONS; that the said
13 A That is my practice and was being done 13  deposition was taken in all respects pursuant to
14  before I got there. It was the prior judge's 14  Notice; that said deposition was taken by me in
15 practice. And because I believe there isa 15  stenotypy and transcribed by computer-aided
16 differentiation between misdemeanor and minor 16 transcription under my supervision; and that
17 misdemeanor. Minor misdemeanor does not carry 17  examination and signature to the transcribed
18 possibility of jail or probation. 18  deposition is hereby waived.
19 Q Okay. 19 I further certify that [ am neither a
20 A Or community control, I should say. 20 relative of nor attorney for any of the parties
21 Q Okay. Your Honor, I have nothing 21  to this cause, nor relative of nor employee of
22 further at this time. You have the right to 22  any of their counsel, and have no interest
23 review the transcript and sign it. You can waive 23 whatsoever in the result of the action.
24  that. Thatis up to you and your counsel. 24 |
Page 27 Page 29
1 MR. FERGUSON: We waive. 1 IN WITNESS WHEREOF, I have hereunto set
2 A Okay. 2 my hand and official seal of office at
3 Q Thank you. We will order. 3 Cincinnati, Ohio, this_____dayof
4 (Deposition concluded at 2:45 p.m.) é » 2013.
> 6
6 7
7 8
8 (Signature Waived.) 8
9 HON. ROBERT H. LYONS JENNIFER L. STROTHERS
10 10 Notary Public
11 State of Ohio
12 11
13 12 o
14 My Commission Expires:
13 July 10,2015

8
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