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MEMORANDUM IN SUPPORT

INTRODUCTION

To initiate an appeal from a decision of the Public Utilities Commission of Ohio

(Commission) an appellant must comply with R.C. 4903.11. Compliance is jurisdic-

tional. Where jurisdiction is lacking, this Court should dismiss an appeal. Appellant

Industrial Energy Users-Ohio ("Appellant") has initiated its appeal prematurely in viola-

tion of R.C. 4903.11 because the case appealed remains pending before the Commission.

Until the Commission issues an order on rehearing, it has not issued a final order and,

therefore, no appeal may be properly initiated under R.C. 4903.11. This Court should

dismiss this appeal for these reasons.

ARGUMENT

The Commission has issued a number of entries on rehearing in the case below.

The last entry on rehearing was issued by the Commission on December 12, 2012. In re

Ohio Power Company, No. 10-2929-EL-UNC (Entry on Rehearing) (December 12,

2012) (See Attachment E of Appellant's Notice of Appeal). In that Entry, the Commis-

sion denied the applications for rehearing of Appellant and others who challenged the

Commission's reliance on R.C. 4905.26, and other authority, to approve a capacity

charge for AEP-Ohio. Id. at 3, 8-10, and 12. In that same Entry, the Commission clari-

fied that there were reasonable grounds for the Commission to initiate a complaint or



investigation under R.C. 4905.26 to determine whether existing rates may have been

unjust or unreasonable. Id. at 9.

On January 11, 2013, the Office of the Ohio Consumers' Counsel ("OCC") filed

an application for rehearing of the Commission's December 12, 2012 Entry on Rehearing

(See Attachment 1). OCC, who is a party to the case, timely sought rehearing of the

Commission's December 12, 2012 Entry on Rehearing pursuant to R.C. 4903.10. In its

application for rehearing, OCC claims the Commission erred in finding that there were

reasonable grounds for a complaint pursuant to R.C. 4905.26. OCC's application for

rehearing asks the Commission to reconsider an issue that is directly related to Appel-

lant's current appeal. If the Commission does not grant or deny OCC's application

within thirty days from January 11, 2013, the date of filing, it is denied by operation of

law pursuant to R.C. 4903.10. To date, no order has been issued on OCC's application

for rehearing. Thus, the matter is still pending at the Commission and no appeal is proper

at this time.

This Court has consistently held that a litigant has no inherent right to appeal and,

to perfect appeal, must meet certain requirements as set forth in statutes that confer juris-

diction. Ramsdell v. Ohio Civil Rights Comm'n, 56 Ohio St.3d 24, 27, 563 N.E.2d 285,

288 (1990); Zier v. Bureau of Unemployment Compensation, 1511 Ohio St. i 23, 1213, 84

N.E.2d 746, 746 (1949). As this Court stated, "strict adherence to the statutory condi-

tions is essential for the enjoyment of the right to appeal." Holmes v. Union Gospel

Press, 64 Ohio St.2d 197, 188, 414 N.E.2d 415, 416 (1980). R.C. 4903.11 sets the stage

for appeal of Commission decisions:

2



No proceeding to reverse, vacate, or modify a final order of
the public utilities commission is commenced unless the
notice of appeal is filed within sixty days after the date of
denial of the application for rehearing by operation of law or
of the entry upon the journal of the commission of the order
denying an application for rehearing or, if a rehearing is had,
of the order made after such rehearing. An order denying an
application for rehearing or an order made after a rehearing
shall be served forthwith by regular mail upon all parties who
have entered an appearance in the proceeding.

R.C. 4903.11 (emphasis added). The statute expressly provides for appeal of final orders

or adjudications by the Commission. A notice of appeal is only proper after entry of

". .. the order made after such rehearing." Id. The Commission has yet to issue any

order on OCC's application for rehearing of the Commission's December 12, 2012 Entry

on Rehearing. Without such an order, no notice of appeal may be filed. In the absence of

a proper notice of appeal, no proceeding to reverse, vacate or modify an order of the

Commission may be commenced. Therefore, the current case must be dismissed for lack

of compliance with R.C. 4903.11.

This Court has spoken to the proper procedure for initiating appeals of Commis-

sion decisions. On numerous occasions this Court has observed:

The requirements of R.C. 4903.10 and 4903.11 are jurisdic-

tional. Thus, a notice of appeal of an order of the commission
may not be filed with this court unless: (1) the appellant's
application for rehearing has been denied by an order of the
commission within the thirty-day period set forth by R.C.

4903.10; (2) the appellant's application for rehearing has
been denied by operation of law due to the commission's fail-
ure to rule upon the application within that thirty-day period;

3



or (3) the commission has granted a rehearing and issued its
decision abrogating, modifying or affirming its original order.

Consumers' Counsel v. Pub. Util. Comm'n, 36 Ohio St.3d 609, 610, 522 N.E.2d 463, 464

(1988); Consumers' Counsel v. Pub. Util. Comm'n, 35 Ohio St.3d 608, 520 N.E.2d 183

(1988); Consumers' Counsel v. Pub. Util. Comm'n, 35 Ohio St.3d 609, 520 N.E.2d 185

(1988). In the case below, the Commission has not yet issued a decision abrogating,

modifying or affirming its December 12, 2012 Entry on Rehearing, which is the subject

of Appellant's appeal. Where, as here, the underlying case remains pending before the

Commission for further adjudication, there is no final order and the Court does not have

jurisdiction. The Court has ruled:

Since the commission had not yet ruled on the issue being
reheard when appellant filed its notice of appeal, this court
has no jurisdiction to consider either the appellant's notice of
appeal or its application for a stay of the commission's order.

Consumers' Counsel, 36 Ohio St.3d at 610.

Appellant may claim that the Commission's consideration of OCC's application

for rehearing should not preclude its ability to bring this appeal. This Court, however,

has held that an appeal is premature even if it is another party's application for rehearing

(and not the appellant's application) that is still pending before the Commission. Senior

Citizens C01alition v. Pub. TTtil, Comm'n, 40 Ohio St.3d 329, 331, 533 N.E.2d 353, 354-

355 (1988). In Senior Citizens Coalition, OCC filed its notice of appeal while the

Commission was still considering issues contained in another party's application for

rehearing. OCC argued that its appeal was proper because the application for rehearing

pending before the Commission was filed by another party, and that the Commission had

4



already issued an order regarding OCC's particular application for rehearing. Id. The

Court disagreed and dismissed OCC's appeal. Id. at 333. The Court stated that "the

statutes link all parties in the rehearing process following issuance of the commission's

original order and, in effect, hold the original order hostage to the outcome of the final

rehearing." Id. (emphasis added). Therefore, because the Commission is still considering

OCC's application for rehearing, this appeal is premature and should be dismissed.

CONCLUSION

This appeal is premature. OCC filed an application for rehearing in the case

below, and no appeal may be initiated until after the Commission issues a final order on

the rehearing. The Commission has yet to do so. In keeping with statute and prior deci-

sions of this Court, this appeal should be dismissed without prejudice.
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ATTACHMENT I

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In t:he Matter of the Commission Review }
of the Capacity Charges of Ohio Power, ) Case No. 10-2929-EL-UNC
Company and Columbus Southeriz Power )
Company. )

APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

The Office of the Ohio Consumers' Counsel ("OCC"), representing 1.3 million

residential customers of Ohio Power Company (the "Utility" or "AEP Ohio") applies for

rehearing of the December 12, 2012, Entry on Rehearing ("December 12 Entry") issued

by the Public Utilities Cotninission of Ohio ("Commission" or "PUCO"). Through this

Application for Rehearing, the OCC seeks to protect customers from paying hundreds of

millions ofdol.lars in unjust and unreasonable rates for capacity charges set by the PUCO

in this case.

Under R.C. 4903.10 and Ohio Admin. Code 4901-1-35, the December 12, 2012

Entry was un,just, unreasonable, and unlawful because:

A. The PUCO erred in ftnding, for the first time in this case, that there
were `reasonable grounds' for a complaint ptirsuant to R.C.
4905.26, and that finding was not supported by sufficient evidence,
showed misapprehension or mistake, and was an lttetnpt to cure
the error after the fact. t

An explanation of the basis for this Application for Rehearing is set forth in the

attached Memorandum in Support. Consistent with R.C. 4903.10 and the claiin of error

above, the PUCO should modify its Entry.

' C)CC: files this Application for Rehearing in an abundance of caution without conceding that this
additional Application for Rehearing is a prerequisite for appeal t2nder Ohio law.



BEFCIREE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )
oftYte Capacity Charges ofC7hio Power, ) Case No. 10-2929-EL-LTNC.

Company and Columbus Southern Power )
C:«mpGtny. ^

MEMORANDUM IN SUPPORT

1. INTRODUCTION

The PUCO's December 12, 2012 Entry presents significant issxtes with respeet to

its use of R.C. 4905.26 as authority for its decisions in this proceeding. Uncter R.C.

4905.26, the PUCO must find that there are reasonable grounds for a complaint prior to

setting a matter for hearing. But in the Commission's December 12, 2012 Entry, the

PUCO attempts to further support its decision in this case by "clarifying" that it foluad -

in t.he rehearing phase - that there were reasonable grounds for complaint that A:EI'

Ohio's proposed capacity charge may have been unjust or unreasontt.ble.2 This

clarification is not supported by sufticient evidence or Commission findings, is well

, . .
att:er=the=fact, an^ P rnve,^urally tlai, _Accnr^ilt,gly. t^CC requests rehearlng on thts

issue.

II. STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903. 10. This statute provides

that any party may apply for rehenring on matters decided by the Commission within

2 In the lvlatter of the Commission Review vl'ttre Capacity Charges rxf 011i0 Patver. Cr,mpany arad
Columbus Souttrern Power Company, Cstse No. 10-2929-EL-t,JP.C, Entry at 9(t)eceniber 12, 20I2}.



thirty days after an order is issned.^ An ^.pplicntion for rehearing must be written and

must specify how the order is unreasonable oi- k111lawfi1l.4

In considering an application for rehearing, the Cvtnmission may grant rehearing

requested in an application, if "sufhcieiit reason therefore is rnade to appenr."5 If the

Commission grants a rehearing and determines that its Order is unjust or unwarranted, or

shc+uld be changed, it tnay abrogate or modify the Order.6 Othet-wisc the Order is

affirmed.

OCC inecvs both the statutory conditions applicable to an applicant for rehearing

pursuant to R.C. 4903.10 and the requirements of the Commission's rule ttn applications

for rchenring.' OCC is a pat-ty to the case. Its motion to intervene was granted by the

Cornmissinti.8 Additionally, OCC actively participatcd in this case, and thus, may apply

for rehearing under R.C. 49(}3.10. OCC respectfialty reclrtests that the Comtnission

determine that OCC has shown "sufficient reason" to grant rehearing on the matters

specified below.

} R.C. 490110.

4 Id.

' Id.

6 td.

7 See Ohio Adm. Code 4901-1-35.

8 Entry at 3(A ugust 11, 2011).
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itl. AitCL:1IENT

A. The PUCO Erred [n Finding, For Tttc. 17'irst Time In This Case,
That There Were `Rcasottablc Crt,ttnds' For A Complaint
Pursuant To R.C. 4905.26, And That Finding Was Nat
Sttppurtc.d By Sttfflc.ient Evidciice, Showed Misapprehension
Or Mistake, And N'V'as An Attcnipt To Cjtire The Error After
The Pu.ct.

The Commission "clarifies" in its December 12, 2012 Entry that there "were

reasonable grtrunds for complaint that AEP-Ohio's proposed capacity charge may have

beeii unjust or unreasonable."9 And the Commission asset-ts tbat "there is no precedent

requiring the Commission tn use rote words tracking the exact language of the statute in

evet-y cainpluint procec;ding."to Far from using rote words, the Commission did not cite

to any of the standards in R.C. 49(}5.26 (or even cite to 4905.26 as precedent) until after

the case was fully litigated, and subject to applications for rehearing-nearly two years

later. The PUCO therefore lacks jurisdiction.

A compla.int proceeding under R.C. 4905.26 tnay be initiated by the PUCU.tt

However, R.C. 4905.26 requires that it can only be done "if it appears that reasonable

grounds for complaint are stated." Then "the corn.nrissicrn shall fix a time for hearing and

shall notify cotnplainants...therectf."t` Here thQ-ugh, the Commission never initiaiiy

established that reasonable grattnds existed for a complaint to go forward, when it opened

ttp its investigation in December, 201(}. Instead, the Comiiiis:;ion "clarified" - t«cs years

9 Entry a.t 9(I:3ec;enYber 12, 2{112).

10 Cd.

sFki.

'a The Cornmissian has held "Section 4905.26, Revised Code, permits customers to file complaints or
objections to any rate or classification af'a titility and, if reasonable grounds are shown, the Commission
will set the niatter for hearing and the burden of proof qhall be upon the complainant" (emphasis added).
1990 Ohio PUC LEXIS 947 (Ohio PUC 090} at 11.
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later in its December 12, 2012 Entry - that reasonable grotrnds for a complaint were set-

forth in its December 8, 2(}10 Entry in this case.t3

Br.tt a revie-vv of that December 8, 2010 Entry shows that there was no finding of

reasonable grountls.t4 In fact, there are only two findings in the PUCO's December 8,

2010 Entry. First, the Commission stated that it is adopting as a state compensation

method for AEP-Ohio the current capacity charges set in the PJM auction (i,e. Reliability

Pricing Model "RPM" market-based lsricing).i$ Second, the Comniissitin found that "a

review is necessary in order to determine the itnlanct of the proposed changetfi to AEP-

Ohio's capacity charges,"17

But neither of'these findings establishes that there are reascrnn:hlc, grounds for a

complaint to proceed on the basi4 that the newly adopted state compensation rncchanistn

(RPM ni<it-ket-bnsed capacity) may be unjust and unreasonable. To the contrary, the

Com;nission's December 8, 2010 Entry actiznlly adopts market-based RPM capacity

pricing as the state compensation mechanism,'s Thus the Commission's "clarification"

included in its December 12, 2012 Entry is nat sttpported by a review of past

Commission finciinizs, specifically the December 8, 2010 Entry, Accordingly, the

Commission'S finding inclttded in its December 12, 2022 Entry is a product of

misapprehension or mistnke.19 As such, the PUCO's December 12, 2012 Entry is

" Entry at 9 (December 12, 2012).
td

A
^ ^^..̂.it

. ..t . ^ 1°,.:^ it`:
review t}t t^1e i.^eCtyt11T}iw'r 3^, L^l1l El1ir}r i^ tiic ^'oinnii'>tiioiir^^.:W on Sections

4905.04, 49t}5.t15, and 4905.06 of the I2.evi,ed Code to grant thC Caintsti,Siorl aLttllor tv in this proceeding.

15 Entry at 2 (December S, 2010).

tfi The "prcvposed change" referred to AEP's application at FERC to establish cost based rates.

t' Id.

tsirl.

Fg See, e.t;.,l7elphas v. Pub. Cltil. Cnmm., (1955), 137 Ohio St. 422.
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unreasonable and unlawful.20 And because the PUCO failed to meet the requirements of

R.C. 4905.26, it has no jurisdiction to change the capacity rates, as it ultimately did.

The case law aniplifying R.C. 4905.26 is abundantly clear.2't The Ohio Supreme

Court has laelcl that "[n]otwithstanding the broad scope of the stntute...the "reasonable

grounds for complaint" requirement of R.C. 4905.26 must be met before the PUCO is

required to order a hearing. That regttireJnent applies whether it is the PUCO, or any

other party; strliich initiates the proceeding under R.C. 4905.26.'°22

And the Sulsreme Cotrrt of Ohio has held that reasonahle gronnds for the

complaint inrist be included therein: "R.C. 4905.26 requires that reasonable grotznds for

complaint be stateci ... This prerequisite should apply Fvhetltor the t:ornrnissiort begins

sttch a prooeedirig ojt its owii initiative or on the conlplaint ofanotlter party. "23

Prerequisite means that finding reasonable grounds for a conip[sint is a requirement or

crandition that must be satisfied prior to an evidentiary hearing.

tn Western Reserve Transit Autltority v. Public. Utilities Carn., the St.apreme Court

ofC?hia found that although the procedural requirem.ents contained in R.C. 4905.26 were

clear, they were not observed by the Commission in that case.24 Because the

Commission failed to meet those requirements the Supre7ne CoLlrt of Ohio reversed the

Coii irnission. Specifically, in Western Reserve, the Comrnission, after considering a

Complaint filed by Western Reserve Transit Authority stopped short of meeting the

za See New York Centr. R. Co. v. Railrcruri Carrrntissitan (1907), 6 Ohio N.P. 273.

z' See, e.g., (where the PUCO has previously faunci that R.C. 4905.26 "requires that the Commission shall
set such a camplaint for hearing only when rmonsrtsle groiinds for a complaint are statett.""

'2 A3lrret Crlrrununicatit>rzs Service..s, lnc v. Public Utilities Corta,, 32 Ohio St. 3d I 15, 117 (Ohio 1987),
citing to C3lrirr Utilities Co. v. Pub. Util. Comm. (1979), 58 Ohio St. 2d 153, 12 ©.(). 3d 167, 389 N.E. 2d
483 (emphasis added).

" L1ltiri Utilities Co. v. Pub. Util. C=vmrrl., 58 Ohio St. 2d 15=1(1979) (etrtphasis adde€3).

24 Westerra Reserve Tr-^ansitAuthority c: Public Utitities C.vm., 39 Ohio St. 2d 16 (Ohio 1974), at *19.



stntt2te when it found: "(2) [i]t appears that, pt.trsuant to Section 4905.26, Revised Code,

there tnatr be r easottable gruuitds for the complaint stated tivithin the cctmplaint.,'24 The

Court held that such a"tentati.ve" finding for "reasonable grounds" was not sufficient to

meet the requirements of R.C. 4905.26.26 In other words, reasonable grottnds for a

ccrmplaint mitst ttctttally exist before the PUCO can order a hearing pursttant to R.C.

4905.26.2' But in the current proceeding, the PUCO "clarified" that there are reasonable

garnunds two years later, in respon,se to applications for rehearing. It clearly did not make

:,ttch a firtding in its December 8, 2010 Entry.

As stated above, the Commission now contends that its December 8, 2010 Entry

is indicative that the Commission fottnd reasonable grottntls for a camplaitit that the

proposed changes to AEP Ohio's capacity charge may be tnijust or unreasonable.2$ But

such an allegation is incansistent with the f-indings in the I}eceinber 8, 2010 Entry29 (as

previously explained) as well as a later Attorney Examiner Ruling. To this end, on

Attgast 11, 2012, the Attctrney Exatniner established a procedural schedule setting the

case for hearing, with the stated purpose to "establish an evidentiary record on a state

compen.sation mechanism.,'3° in additian, the Cpmniission ordered "[flnterested parties

[tct]develap an evidentiary record on the appropriate capacity cost pricing/recovery

tnechanism including, if necessary, the appropriate components of any proposed capacity

as ld. at *2.

zsld.at*i9.

za iiffici Utilities uo. t^ .Ptjb. Ut:i,. C;crrnsrr., 58 '^.^,̀ttio St. 2d 154 'k 19791/1

zs Entry at 9(Decenaber 12, 2012).

29 There tJie Comnais:;iUn set RPM priced capacity as the state canipetisat'son mechqi ism. Presumably, the
Commission would not establish a rate that is unjust or unresy.sonabte and in the very same order find that
the rate it just set may be tinjrist and unrea,sonable. But this is exactiy what the Ct rnrnis;ian's argt€ment
boils down to,

30 Irr the Matter nJ"the Commission Review vfthe Capacity Charre.s aF£7leia Pr3wer. Company and
Columbus Sautherrl Poz-ver Company, Case No. 10-2929-EL-Uh:C, f,ntry at 2, Augtrst 11, 2012.

6



cost recovery tnechani:sm."3' Thus, the "reasonable grotinds" alleged to be fnund in the

Commission's December 8, 20 10 Entry (to examine AEP Ohio's proposed capacity

charge) were clearly intended to be developed through the evidentiary hea.ring where an

evidentiary record on the state compensation mechanism would be developed. But this is

inconsistent.

Finally, regulated rates, outside of an Electric Secu7ity Plan ("ESP") proceeding,

can oiily be changed in one of turo ways - through the filing of a rate case aznder R.C.

49()9.18, or through the filing afa eamplaint czlse ttnder R.C. 4905.26. In its DctoiiLr 17,

2012 Entry, the Commission found that it had authority under R.G. 4905.26 to set the

newly adopted capacity rate for AEP Ohio. But the Commission never properly

determined, when it initiated the complaint case, that the capacity rates inay be unjust and

unreasonable. That failure means that the Commission 4vaxs without jurisdiction to

ultirnately chattge the capacity rates that AEP Ohio receives.

Moreover, the Commission, in establishing netv capacity rates, never made the

ultimate finding that the rates were umjust or unreasonable in order to justify a change in a

rate under R.C. 4905.26. That is, the PUCO never found that PJM RPM prices are unjust

or unreasonable. Yet this is exactly what is required before a rate change may be ordered

under R.C. 4905.26. The Commission found that a state compensation mechanism

"based on RPM pricing could risk an ttnjust and unreasonable result for AEP-Ohia."32

The Commission's finding equates merely to a finding that the RPM pricing may be

uqjust and unreasonable. It therefore falls short of a determination that RPM-based

capacity rates are in fact unjust and unreasonable, as indicated by the concurring apinians

" Entry at 4 (March 14, 2012).

'' October 17, 2012 Entry at 18 (emphasis added).



ofComniissionets Porter ant! Slaby. In those concurring opinions the Commissioners

claiin that °`[o]ur opinion of this result, in this case, should not be mistlnderstood as it

relates to RPMs byjoining the xnajorit}f opinion we do not, in any s.va,y, agree to arry

rlescriptiai7 of RPM-based capacity rates as being un, jcjst or unreasvnable."33

But the Commission's December 12, 2012 Entry statcs:

...the Comrrtission may establish new rates tznder Section 4905.26,
Revised Code, if the existing rates are tlnjnst and unreasonable,
which is exactly ir ltat has occurred in tttc= present case. In the
Interim Relief Entry, the Commission determined that RPM-based
capacity pricing cottld risk an urliust and unrea.sonsble resttlt for
AEP-Ohit7 and subsettuently canfirmed, in the Capacity Order, that
such pricing would be insufficient to yield reasonable
compensation for the Company's capacity service.34

Again, R.C. 4905.26 requires that reasonable grounds are found that a rate is unjust or

unrcasonable. It is not enough that the rates "may" be unjust nnd tlnreaso7zable. The

Cvti}ttiission attempts to rectify its decision by stating that reasonable &n-ounds existed to

examine AEP C7hia's irroposed cost-based capacity charge, btlt the Entries speak for

themseltifes. The Commission's assertion that it found RPM capacity to be ualjust and

unreasonable is unsound because there had to be reasonable grot.tnds that RPM capacity

prices are unjust and unreasonable. There were not.

IV. CONCLUSION

To protect customers, the Conzmission should grant OCC's application for

rehearing and modify its December 12, 2012 Entry.

33 Opinion att.d Order at 1(July 2, 2012), concurrint; opinion.

34 Entry at. 9 (December 12, 2012) (emphasis added).
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