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FRANK D. CELEBREZZE, JR., J.:

{“ﬂ 1} Plaintiff—éppellant, CitiMbrtgage, Iﬁc. (“CitiMortgage”), appeals the
| judgment of the Cuyahoga_Cbunty Court of Common Pleas granting a motion fuo
vacate a foreclosure judgment and sheriff s4 sale brought pursuant to Civ.R. 60(B)
ifl favor of defendants-appellees, David and Marva Pét’terson» (collectively “the
»yPattersons”). After careful review of the record and relevant case law, we
reverse the trial co‘urt’s judgment and remand for further proceedings consistent
with this opinion.

{42} Thisis aﬁ actionin foreclosure stemming from a promissory note and
mprtgagbe on WhiCh the Pattersons defaulted. On September 20, 2006,
CitiMortgage filed a complaint in foreclosure égainst the Paftersoné. Attéched

_ to the complaint was a copy of thé note and mortgage naming First National
'Bank of Arizona as the lender. The attached note also inclﬁded an allonge of
note bearing a blank indorsement. On Febrﬁary 2‘8, 2007, CitiMortgage filed a
notice of filing note and allonge of note evidencing the assignrﬁent of the
mortgage to CitiMortgage. The assignment of the mortgage to CitiMortgage was
exeéutéd on September 29, 2006, and filed With the,Cuyahoga County Recorder
oh October 13, 2006.
- {93} On April 10, 2007, the trial court entéred' a stay pursuant to the
Pattersons’ Chapter 7 bankruptcy proceedings. The stay was lifted on Aprﬂ 14,

2008, and the case was reactivated. On June 25, 2008, CitiMortgage moved for



default judgment. Following the Pattersons’. failure to appear at the default
heal;ing, the magistrate granted CitiMortgage’s motioﬁ for default judgment on
August 15, 2008. Without objectioﬁ, the trial court adopted the magistrate’s
'deci‘sion on September 11, 2008.

| {ﬂ4} On November 24, 2008, thevproperty was sold at sheriff's sale, and
‘the sale was confirmed on December 4, 2008. On December 12, 2008,
CitiMortgage filed a motion to vacate the sale, and the trial court granted the |
motion on December 23, 2008. Subsequentiy, the property was sold at sheriff's
sale on June 28, 2010. | |

{95} On‘ Juner 28, 2010, the Péttersons filed a motion to stay the

| confirmation of sale. In response, CitiMortgage filed a motion to vacate the June
28, 2010 sale, which the trial court granted oﬁ September 27, 2010. On June 16,
2011, CitiMortgage filed a hotice of sale with the trial éourt and scheduled anew
sheriffs sale for July 11, 201‘1; On July 8, 2011, the Pattersons filed an
emergency motion to stay the éheriff s sale and a Civ.R. 60(B) motion to Vacaté
the default judgment. The property was not sold at the July 11, 2011 sheriff s

sale.! However, the property was ultimately sold at sheriff’s sale on October 3,

2011.

1The trial court found the Pattersons’ July 8, 2011 emergency motion to stay the
sheriffs sale to be moot based on CitiMortgage’s failure to sell the property at the July
11, 2011 sheriff's sale.



{96} On March 5, 2012, the trial court held a hearing on the Pattersons’
motion to vacate the default judgment. On April 19, 2012, the trial court
sranted the motion to vacate, stating in relevant part:

Upon review of -the file, the motion for relief from judgment, and
Plaintiff's brief in opposition thereto, and pursuant to precedent
2009-Ohio-1092,[*] the motion for relief from judgment of Mr. and
Mrs. Patterson is granted. Plaintiff filed the instant action on
09/20/2006, and attached copies of the Note and Mortgage upon
which the case was based. Unfortunately for plaintiff, however, the
evidence provided indicates that the mortgage was not assigned to
Plaintiff CitiMortgage, Inc.; until 10/18/2006, after the case was
filed. Plaintiff, therefore, has not provided sufficient evidence of
standing as required by Wells Fargo v. Jordan. As a consequence,
the sheriff's sale held 10/03/2011 is hereby vacated; the judgment
rendered 09/11/2008 is also vacated; and the case is dismissed;

without prejudice; final.
{973 CitiMortgage _ndw brings this timely appeal, raising three.
| assignments of error for review:

I. The trial court erred as a matter of law by granting the
" Pattersons’ motion to vacate the judgment pursuant to Ohio Civ.R.

60(B).

II. The trial court abused its discretion in granting the Pattersons’s
motion to vacate the Judgment under Ohio Civ.R. 60(B).

III. The trial court erred as a matter of law by ruling that it lacked
standing to prosecute the foreclosure action.

LaW and Analysis

{Y8} For the purposes of this appeal, we review CitiMortgage’s

assignments of error out of order because its third assignment of error is

> Wells Fargo Bank, N.A. v. Jordan, 8th Dist. No. 91675, 2009-Ohio-1092.



dispositive. CitiMortgage argues here that the trial court erred as a matter of
law by niling that .CitiMo'rtgage .lacked’standing fb proég?c‘uté the case.
L.

{99} Initially, Ci‘tiMértgage contends that 1f the_ré 'Were‘defects in its
sténding at the time 1t filed the foreclosﬁre action on Septembef 20, 2006, those -
purported defects were curéd pfior to the judgment of foreclosure lpursuaﬁt to
Civ.R. 17(A). |

{9410} In Ohio,-Ci?.R. 17(A) governs th’ebproc\eduralvrequirement'that a
compléint be brought in the name of the real party in in£erest. Civ.R. 17(A)

states in relevant part:

. Every action shall be prosecuted in the name of the real party in

 interest. * ** No action shall be dismissed on the ground that it is
not prosecuted in the name of the real party in interest until a
reasonable time has been allowed after objection for ratification of
commencement of the action by, or joinder or substitution of, the
real party in interest. Such ratification, joinder, or substitution
shall have the same effect as if the action had been commenced in
the name of the real party in interest.

{911} Thel real party in intérest requirement “enable [s] the‘ defendant fo
avail himself of ev_idence and defénses that the defendanf has against the real -
party in interest, and to assure him finality of the judgment, and that he will be .
protected against another suit brought by the real party at interest oﬁ the same
mattef.” Shealy v. Campbell, 20 Ohio St.3d 23, 24-25, 485 N.E.2d 701 (1985),

quoting In re Highland Holiday Subdiv»isioﬁ, 97 Ohio App.2d 237, 273 N.E.2d



‘903 (4th Dist.1971). “The current holder of the ﬁote and mo?tgage is the real
party\in interest in a foreclosure actio‘n;”b Wells Fargo Ban, N.A. v. Stovall, 8th
~ Dist. No. 91802, 2010-Ohio-236, § 15, «citing Chasé Maﬁﬁdtian Mige. Corp. v.
Smith, 1st Dist. No. C-061(56_9, 2007-Ohio-587'4. |
{12} As stated, the trial court concluded ’thafCitiMortgage did not have -
standing to prbsecute the foreclosure action in t‘his,ma-tter because it was not
" assigned the mortgage until approximétely nine dayé after it filed the complaint
for foreclosure against the Pattersons. »Relyin'g onﬁ Civ.R. 17(A), CitiMortgage
_contends that any purpoffed defect in its standing at the 'comniencement of the
foreciqsure action was cured once it obtained the assignment of mortgage pribr |
to the entry of judgment inithis ihatter.' This éburt has held, however, that a
pla’intiff’ s lack of sfanding ét“the time a complaint isfiledin a foreclosure action
cannot be cured by substituting theb real party n intverest”for' ;étn original party‘
pu‘rsuant' to Civ.R. 17(A). Wells 'Fargol;l:Bank_,_ N.A;vv_. Jo’rda,,ﬁ, 8th Dist. No;
191675, 2009-Ohio-1092,‘ q 24. In Jordan; we eXplaineci that |
“Civ.R. 17(A) is not applicable unless the plaintiff had standing to
invoke the jurisdiction of the court in the first place, either in an
individual or representative capacity, with some real interest in the
subject matter. Civ.R. 17 only appliesif the action is commenced by
one who is sui juris or the proper party to bring the action.”
Id. at T 21, citing Travelers Indemn. Co. v. R. L. Srﬁith Co., vlrlth Dist. No.
2000-L-014, 2001 Ohio App. LEXIS 1750 (Apr; 13, 2001). We concluded that “in

a foreclosure action, a bank that was not the mortgagee when suit was filed



cannot cure itsb lack of standing by subsequeﬁtly obtaining an inte‘restv in the
mortgage.”’ Id. ét q 24; see also Deutsche Bank Natl. Trust Co. v. Triplett, 8th |
Dist. No. 94924, 2011-Ohio-478, 19; Wells Fargo Bank N.A. v. Byrd, 178 Ohio
App‘.v3d 285, 2008-0Ohio-4603, 897 N.E.2d 722 (1st Dist.).3
{913} Recently, the Ohio Supre#xeCourt e&idressed the issues of étanding
and r‘eal party in interest as they relate to foreclosure actioﬁé in F ed. Home Lodn |
Mige. Corp. v. Schwartzwald, Slip ’Op‘inio’n ’No. 2012-Ohio-5017 (Oct. 31, 2012).
Sp eciﬁcally, the court reviewed whether, “[i]n a“moftgage fdreclosure action, thek
lack of standipg or a real party intérest defect c-ar; Be 'curéd by the assignmént
~ of the mortgage prior to judgment.” Id. at g 19
| {914} In discussing the reyquirement:of étaﬁdillgf the Ohio‘Supreme Court
stated, “[i]t is an elementary concept of law that a party lacks stéh&ing to inyoke

the jurisdiction of the court unless he has, in an individual or representative

: citirig State ex rel. Dallman v. Franklin Cty. Court of Cbmmon Pleas, 35 Ohio

8 CitiMortgage challenges the validity of our holding in Jordan and asks this
court to apply the analysis developed in the Fifth, Qixth, Seventh, Ninth, Tenth, and
Twelfth districts, which allows a party to cure any potential defect in standing prior
to the entry of judgment pursuant to Civ.R. 17(A). U.S. Bank Natl. Assn. v. Bayless,
5th Dist. No. 09 CAE 01 004, 2009-Ohio-6115; Deutsche Bank Natl. Trust Co. v.
Greene, 6th Dist. No. E-10-006, 2011-Ohio-1976; U.S. Bank, N.A. v. Marcino, 181 Ohio
App.3d 328, 2009-Ohio-1178, 908 N.E.2d 1032 (7th Dist.); BAC Home Loans Servicing,
L.P. v. Cromwell, 9th Dist. No. 25755, 2011-Ohio-6413; Countrywide Home Loan
Servicing, L.P. v. Thomas, 10th Dist. No. 09AP-819, 2010-Ohio-3018; Wash. Mut. .
Bank, F.A. v. Wallance, 194 Ohio App.3d 549, 2011-Ohio-4174, 957 N.E.2d 92 (12th

Dist.).



St.2d 176, 179, 298 N.E.2d 515 (‘1973). The court eXpleined,. “[b]ecause standing
to sue is required to in{(oke the jurisdiction of the common pleas court, ‘standing
is to be determined as of thecommencement” of suif.”" Id. at § 24, citing Lujan -
Q. Defenders of Wildlife, 504 U.8. 555, 570-571, 112 8.Ct. 2130, 119 L.Ed.2d 351
(1992), fn. 5. “Thus, ‘post-filing events{t’hat supply standing that did not exist
‘on filing may be disregarded, denying standing bdespite a showing of sufficient

present injury caused by the challenged acts and capable of judieial redress.

Id. at § 26, citing 13A Wright, Miller & Cooper, Federal Practice and Procedure

9, Section 3531 (2008).*

* This principle : accords with decisions from other states holdlng that standing
is determined at the time the complaint is filed. See, e.g., Deutsche Bank Natl. Trust
v. Brumbaugh, 2012 OK 3, 270 P.3d 151, § 11 (“If Deutsche Bank became a person
entitled to enforce the note as either a holder or nonholder in possession who has the
rights of a holder after the foreclosure action was filed, then the case may be dismissed
without prejudice * * *.”); U.S. Bank Natl. Assn. v. Kimball, 190 Vt. 210, 2011 VT 81,
27 A.3d 1087, § 14 (“U.S. Bank was required to show that at the time the complaint
" was filed it possessed the original note either made payable to bearer with a blank
endorsement or made payable to order with an endorsement specifically to U.S.
Bank.”); Mtge. Electronic Registration Sys., Inc. v. Saunders, 2010 ME 79, 2 A. 3d 287,
9 15 (“Without possession of or any interest in the note, MERS lacked standing to
institute foreclosure proceedings and could not invoke. the jurisdiction of our trial
courts.”); RMS Residential Properties, L.L.C. v. Miller, 303 Conn. 224, 229, 232, 32 A.3d
307 (2011), quoting Hiland v. Ives, 28 Cornn.Supp. 243, 245, 257 A:2d 822 (1966)
(explaining that “[s]tandingis the legal right to set judicial machinery in motion™ and
holding that the plaintiff had standing because it proved ownership of the note and
mortgage at the time it commenced foreclosure action); McLean v. JP Morgan Chase
Bank Natl. Assn., 79 So0.3d 170, 173 (Fla.App.2012) (“the plaintiff must prove that it
had standing to foreclose when the complaint was filed”); see also Burley v. Douglas,
26 S0.3d 1013, 1019 (Miss.2009), quoting Lujan v. Defenders of Wildlife, 504 U.S. 555,
571,112 S.Ct. 2130, 119 L.Ed.2d 351 (1992), fn. 5 (“standing is to be determined as of
the commencement of suit™); In re 2007 Administration of Appropriations of Waters of
the Niobrara, 278 Neb. 137, 145,768 N.W.2d 420 (2009) (“only a party that has
standing may invoke the jurisdiction of a court or tribunal. And the junior



{§15} Applying these principles to the facts before it, the Ohio Supreme

Court held:

Here, Federal Home Loan concedes that there is no evidence that it
had suffered any injury at the time it commenced this foreclosure
action. Thus, because it failed to establish an interest in the noteor .
mortgage at the time it filed suit, 1t had no standing to invoke the
jurisdiction of the common pleas court. .

1d. at 9 28.

| {ﬁ[lfi} Next, the Ohio Su_prehie Court discuissed the application of Civ.R.
17(A) and, as this court arti_cﬁlated in Jordan, the Ohio Supreme Cdlirt rejected
the notion that Civ.R. 17(A) allyows a party to cﬁre the lack of staﬁding after the
commencement of the action by obtaiﬁing an interest in the sﬁbject' of the
litigation and substituting itself as the ‘real p_arty in iﬁteres‘t.‘ Id. at ﬂ 39.
According to the court’: | | | |

- Standing is required to invoke the jurisdiction of the common pleas
court. Pursuant to Civ.R. 82, the Rules of Civil Procedure do not
extend the jurisdiction of the courts of this state, and a common
pleas court cannot substitute a real party in interest for another
party if no party with standing has invoked its jurisdiction in the
first instance. S ' ‘

Kk ok

The lack of standing at the commencement of a foreclosure action
requires dismissal of the complaint, however, that dismissal 1s not
an adjudication on the merits and is therefore without prejudice.

 Id. at g 38, 40.

appropriators did not lose standing if they possessed it under the facts existing when
they commenced the litigation” [Footnote omitted.]). Schwartzwald at § 27.



{917} Significaintly, the court declined to follow its previous plurality
opinion in State ex rel. Jones v. Suster, 84 Ohio St.3d 70, 1998-Ohio-275, 701
N.E.2d 1002, which suggested that “[t]he lack of standing may be cured by
substituting the proper party so that a court otherWiSe,haVing subject matter
jurisdiction may proceed to adjudicate the matter.” In choosing not to apply
Suster, the court noted that “four justices declined to ] oin [the standing] portion
of the opinion, and therefore it is not a holding of this court.” Id. at § 29, citing
Ohio Constitution, Article IV, Section 2(A) (“A majority of the supreme court
shall be necessary to constitute a quorum or to render a judgment”).

{418} In dismissing Federal Home Loan’s fbreclosure action against the
Schwartzwalds without prejudice, the court concluded:

It is fundamental that a party commencing litigation must have

standing to sue in order to present a justiciable controversy and

invoke the jurisdiction of the common pleas court. Civ.R.17(A) does

not change this principle, and a lack of standing at the outset of

litigation cannot be cured by receipt of an assignment of the claim.

or by substitution of the real party in interest.

Id. at ﬂ 41.
{919} Thus, in light of the Ohio Supreme Court’s decision in

Schwartzwald, we find no merit to CitiMortgage’s arguments regarding Civ.R.

17(A) and its purported ability to cure potential defects in standing. -



I1.

| {9120} Alternatively, CitiMortgage afgues that, despite the trial court’s
holding to the contrary, 1t did have standing to prosecute the foredosure action '
against the Pattersons, as ev1denced by its possession of the promlssmy note
indorsed in blank at the time the complamt was filed on September 20, 2006.
We find the language utilized 1n Schwartzwald to be vital to our rev1ew of
7 Whethér the trial court properly relied oﬁ Jordan 1in dgtermmmg that
CitiMortgage did not have Standiﬁg in this matter. -

{921} As discussed, the Ohio Supreme Court concluded in Schwarhwald»
that Federal Home Loans did not have standing to invoke the jurisdiction of the
common pleas court because “it failed to estabhsh an- mterest in the note or’
m‘ortgage at the time it filed suit.” (Emphasiys added.) Id. at § 28. S_ignificant :
to the court’s holding is its deliberate decision to use the disjunctive §vord “or”
as opposed to thé Cbonjunctive word “and” when discussing the interest Federal
Home Loans was required to establish at the time it filed the complaint. The
language depicts an apparent Idis‘lcinction from our holding in Jordan, where web
bheld that a party only has standing to invoke the jurisdiction of the court when
the plaintiff has offered evidence that “it owned the note and mortgage when the
cdmplaint was fileld.”v (Emphasis added.) Jordan at 9 23. In our view,
Schwartzwald extends the limitations of our hold‘ing in Jorddn and stands for

the proposition that a party may establish its interest in the suit, and therefore



haVQ standing to invéke the jurisdiction of the court When, at the time it files its
complaihf offoreclosufe, it either (1) has had a morfgége Vassigne_d:or (2) 1s the
vh-older of the note.

{922} Based on our interptretatio,n of Schwartzwald, the fact that
CitiMortgage was not assigned the mortgage until September 29, 2006, and did
notrecord the assignmeht With the Cuyahogé County Recorder until October 13,

}‘2006, does not preclude a finding of standing. Heré’, the record reflects that,
unlike the plaintiffs in Schwartzwald and Jordqfn, CitiMortgagé Wa_s the holder
‘of the note at the time it filed the foreclosﬁi"e action on Septemb'er 20, 200.‘6,
based on CitiMortgage’s possession of the vbearer papér t‘hat_ secured the
defendants’ mortgage.5 As a holder, .CitiMortgage was entitled to enforce thg
note, and thereby had a real interest in the 'subjecf matter of the instant
foreclosure action. See R.C. 1803‘.31(A)(1). As éuch, we conclude that .A
CitiMortgage’s complaint and its attached dQCuments sufficiently establishéd
CitiMortgage’s standing to invoke the jurisdiction of the commor}' pleas court in
this matter. . |

{923} Based on the foregoing, we find that the trial court erred in granting

the Pattersons’ motion to vacate the foreclosure judgment and sheriff's sale.

5 Pursuantto R.C. 1303.25(B) a “[b]lank indorsement’ means an instrument that
is made by the holder of the instrument and that is not a special indorsement. When
aninstrument is indorsed in blank, the instrument becomes payable to bearer and may
be negotiated by transfer of possession alone until specially indorsed.” (Emphasis

added.)



Citil\l[brtgage’s third assignment of error is sustained. Based on this finding, the

‘remaining assignments of error are moot.

{‘ﬂ 924} This cause isreversed-and remandedtothe Cﬁyahoga County Court
of Commoh Pleas so that it may reiﬂstate the foreclqsﬁre judgment and sheriff’s
sale. "

It is ordered_thét appellant and appellees share the costs herein taxed. |

| The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court dirécting the
common pléas court to carry this ,judgﬁient into executiqn.

A certified copy of this éntry shall constitute the mandate p,ursuaﬁt.to
Rule 27 of the Rules of Appellate Procedure. | |

Th e/

FEANK D. CELEQREZZE JUDGE

MELODY J. STEWART, P.J., and
JAMES J. SWEENEY, J., CONCUR
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