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M:^OR^^^^3,<C Y1 OF 32ETM3aM

EX'u,M.^^.... PUBLIC OR ^FE^^" G^^^AL^.T^^^ ^^° WHY "^^^^ ^^^^ ^^ A CASE ^^'

A Sw1BSTANTIAi. ^ONSTTTUTION.ALg^&STILIA

This case presentes issues of substantlal interest and involves

many co;^^t i tutional ,^^^tions, since, i f this? ^^^vi^^^^n is left

to stand unchallenged I:..ay this Court, the r: su1t will be a new form

of identification, which can only be described as "bum^n eyc-^.^entifteation.

This is not to be ec^^^^^^^ with any existing type of scientific and

proven n^ethodp st^^^t as a R^^^nal. ^^^^^^ but is one in which a ^elf,^

d^^cribee "expert" identifies others based on a fleeting observation

of their eyes. A. new so-called science could possibly emerge, albeit

junk sc:^epee.

Also, this case, if not reversed by this Court, lowers the requirements

for reasonable doubt, concerning identification by an alleged victim

who, in this case, told the Court,"But out of all the people, it

was the closest I could TD, yo^.4 know?" (T.p. Motion to Suppress, 43)

This does not comport with any ^onsfi.ittgtional requi^ements. The victim

clearly stated F°.h.^t he was not sure. This is not `4Beyond a reasonable

doubt „ we

This case could easily open a door for those foolis'b. ^nou^^

to -rewelv^ stolen p:^^^^^^y to ^e convicted of the tt^-id^rlying offense

in ^^hi^^ t-hat property was taken. Just because a person has in his

possession the proceeds of a crime, th.:i^ does not necessarllv mean

that he committed the ^riginal, crimeo- Appellants, 1i.^^ the one i^

this case, should not be convicted solely or, tihi^ basis. Due process
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requires that all of the essential elements of a crimina3, chai-^^

be pr v - '^eyon: a reia^nable, do,wbt^ and an ^^^^enti^.^.l, etement of any

robbery oc- aggravated robbery is fibat°.. ^'he Defendant actually commited

the robbery, not simply u^ed t-he credit ep-cds unknowingly after the

fact F It ^^ ^uld be appa^.~ent that t"his Appellant di^ not k.now that

the cards were stolen, as ^bil^ ^sin^ one to make a purchase, he

signed his own real -nar^^e to the retelpt, ^^ ev^^ ^dmit^e-d using the

cards to the Police, only invoking Inis right to remain : il^^^t when

it became obvious that they were trying to pi^ a robbery t^^i li',um

This c ^.^ se also calls Int: ^ quest i^ n whetbier the 6th k^ eindmiea°^ ^

Right to the ^ff^^tive, A^sistanC=^ of ^^^^ssl i.S ViOla-ted ^ ^hen. Counsel

faails inter alia to o3.^ ^ ain an i^"^ ent if^^ c-*at;. ion expert to testify to

the veracity, ^^, in this case, the 1acl^ thereof, of ^he, new, "3^cientific"

icleritificat2,on method relied on by the State, "eye---c^^^^^l f iaat ion'"^

as ^^^^ri^ed by the victim in fo:^^^ii^^g bis i^.^^tification of this

Appellant. This "^^thod*" does not comport with the requirements in

Biggers, as will be discussed below, in the argument of t'hat Assignment

of Error.

Counsel was on notice from the ^uppresel.on. laearing tba-^.̂  ^ll^

State intended for the via^im. to demonstrate this new "method" of

suspect °$eye-dent^ficati^ri" to the Jury, ancI as such, should have

s^^tain^^ an actual ^^^^rt s--lentific authority to in:^^^^ the Jury

that no su.̂"nai "ejre-dentifica^tionf^ has any scientific support, and

as such is eo^^^etely ^^ireliable.

'^^e inroads made in t'pi^^ --a^e will further erode ^he constitutional

level of Justi^e in U"iiio, as all who ^^^^ before Ohic, Courts will
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STATEMENT OF THE G^^^ FAC'^^
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i:tin actiwFn locotF ?'d.t, taT.tt 6Fi: th a rcs^;b.:r who wore a maqa.k to COUCOVI hi$

^ dept? ^ ^ .

ii e.,?«:i 1Fppellan7+. y .4t,"hwk was . i.X at ..Lll awa:re ,d^ , ,, t. he a+ards ,K.^.r*
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ar ?.: .. ox 4.i:...L..s n ;al':;y .i?... o.',+ C beYin *'ai<, .i.,f to 7s.f i,'swt j Cebtse

It bf._ 3t:t t.;ntil P'"_^^^ wton qwpst. ta;?. . . tm nbout the act al robberyr

^
at t._i $ ^`l^?^^^ it ^' »: ;. s t"?F_+w . kly aF`pxer . . ^ to him that he `'t^^'^s b jty ^ .
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blamed for that orime, that he chose to invoke his 5th Amerdment

Right to Rt^m^ ^ ^ Silent.

The inelusz.on of this App^^^ant's photo in the array was based

solely on the fae^ that he used the credit cards. It was at this

initial pn^to array in whieh the victim first used his "eye-dentifi^^tion°$

techaie,ue. How^^^^^ ^^^ere is no saientific testing or me*hoe^ behind

t^n..^s teca^^niq^^^ it is s:l.r^^ly an cAa.ionx a guess as to whether or

not the Appellant looks like thl^ crigi,ra.^ assailant. The victim a^iuitted
bqSO 0N

that he was at best 80% sure, ^n,,J'^'that ^^mi^sionq^'based on the untested

nature of the method used, Trial Counsel filed a i^^tionto Suppress,

as the t ^^^1obility ©^ ^^e identification was in question, and considering

the totality of the rireumstanees. Dan:^^ ^^ the fa--t that the faQtors

set forth by the U.S. ^^.^.,. Court weighed heavily in the A^^^ll^^^^s

favor, the Court
^ ^.^ »

.
.. -d tha t t?'^" ^ _``^'.^.,^^, G.^k^G^R^ ^^.E?s"g^

A Jury Trial was ^^ld^ beginning on January 26, 2011. At Trial,

-j°^^^^ -:^^^^^.;^en^.^. cf the us: of the stolen ^.a:^^:s, ec^^tb^.nec^ w^.t^. the ^ri^^t^.m®s,..^^.

^qeye-d^^tifi^^^ion'$' were used by the State to ^chi e^^ a conviction,

despite the ^^^eU.alol,- ^nd ut-ip;^^^^^ nature of the identification,

a^.^d ;)u:^^ speculation that the only way this Appellant could have

-.ome into 1"as;^^si^^ of the stolen ere^it carc+^ is to hr^^^ ^^tua1Zy

aommitt<u^^ the robber^^ ^^ untra^^^ ^^su^^tion. This A;^^ell^-rit was senteneed

to eight years in prison.

A timely appeal ^ ^ s taken to t^qe Fi:^ ^ ^^ Dist:^ ^ ^ ^ Court ^ ^ ^ ^^^eals,

raising the Assignments of Error x^hii:zh form the Propositions of Law

ral.^^d herei^. The Appellate Court merely upheld t,^e- Trial ^ ourtg s

judgeEnerats, with little, if any analysis under prevailing preaec^ent,
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wh'i-ch in itself is unc.onst3.tutional a^ici -ftindam^^^ally ^^^aire To

stop this przL^tia^ ^rcl^^ ^e,;s^^ing the norm, and to arrest the erosia^

^f constitutional rights ^^^cri c€ d herein, it ^^ d,uty ^^ this

Honorable Court to ^c^^ent juri^^ietic^^ of this ease, and to sustain

the Propositions of Law herein.

FIR5`l PF"OPOSZTIO1 OF^.e.^.^.. ----
Whc-,n oll, essenti^l O^^ents of the charges against a criminal

defer.^. a^t are not ralc^ve,-, ^-.t all, much less beyond a reasonable

doubt, and thr-, ^vid.,^^ae dc^^^^^^ support

, anda c^^tzv^.at^.o^^a, ^t^.^. ^^^;^^u:.t.aug violates the 5th
14th Amendments of i:^^ U.S. Co^^^titution, and ^^tlele I, Seetion

16 N'f the Uni.o C_`^^stituti^^^ ^s is the case of ^h4is Appellant's

af,,,: - ^;ated. robbery and robbery eora^^^tions.

It is f.s^el1 settled Lhat Due Proc.(^!,,s requires that all essential

elements of any ^rie^^nal c-etarge agawa. -:_ 4,,y defendant be proven beyond

a rea6onable doubt. See E.G. RV WiAs4ip 397 US 358 and Jackson v Virgin-ia

433 US 218. In this ca^^^ that aoiia^^ILuti^^al ^^^ui^em^^t was not

met in any way. ^^il^ this .^^^ella^it did use the credit aard^ v w1hic?"I'e

wert included in the ^^oeeeds of .-:)b'^ery, this fact alone does not

mean that this ATM^^ellant commi^tad ' he robbery itself. At best', this

mere faot only supports a eonvi^-Aon ft,r re-..'Iving stolen property.

11he only ^hiiig 1°^^ this ^^^^ ^4nlah purparts ..^ ^^^^^^^ the robbery

^^: ^^ ^ho-. ^1P_L11 --,t of identification, using a new fo^^^ of offender

identification w^^^^^i cExi only be described as ^^^ye-^^ntift^^tion",

The vi^tim testified that he is able to correctly identify a person

based solely on the eYes t he:ir.,a I^^^ ^ which is all he could see ^^^ th

the ^^^ ^k worn by the robber.
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The vi^tis^ elaia►ed that he was 80^ sure of a co^^eet id.^^tifilcationo'

based on the pool of photos to choase fro.7"* He gave co^^^^^tin^ statements

stating that it had been so quick, he co3Ad not re;-ae;^^^^^ any^^^ngo

with the apparent exception of the eyes. Any testimony using this

form of id^^^^fieatic^^ should have been suprazessad. It ua3 fuadal,a:.r.Lally

unfair of the Police to includ^ In the pz^^^o array a picture of t:^e

Appellant, solely beeatss^ he u8sd tia^ aard^^ It is very au^^^^tiv,&

of undue influence 'by the to assist the vic^tim in this cho-i-_a.

No actual evid^^^^ ex^sts to support the aggravated robbery

or 1 robbary ahaarge9 No reliable ey-w1tn^^^ ^^^ti^^ony, DNA or any other

physical ^videnee. It is l^gi^al tii.^t if the Jury had r,ot been exposed

L:^ ^^^^a i:i;.proDsr testimony of th:. viz.tim*s p:^^^^^rtad ^^eye-d.^^^^^^^^tion"

4^^ ►1.ience method of Ia^^^tific-a'^^oa of this Appellant, t1han

^^^,; t 1:3rs^ would have been ^aq^itted. The Trial ^ourt, erred Li ^ " nittir^g

itg and the entire eonviction is constitutionally infirm.

The Court of Appeals erred in upholding the conviction on this new

Proposition of Law. The Court simply stated, in reference to the

^uffioi^^cy claim, that ^^upon ^^°^e evadcnce: r.Wducea- at Trial, reasonable

minds ^ould 'ha^^ ^^a.Lhed d-1fferent conclusions as to ^^^^th^^ ^a--h

element of the offenses had been p:^^ved beyond a reasonable doubt."

This hardly constitutes any analysis of the constitutional ciaifr^

of insufficient evid:enae. Actually, th-i^ sta^^^^^^^^ could be read

to imply that ii'^^ ^vid.erA:e could go eit'he^ way. No actual adjud,^catioa:

of the claim C? caur1C ed.

As to the m^:^.nife.^t weight claim, the Ap^^^^^ Court ^tat'^s that

nothing in the record would suggest that the Jury lost its way, or
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that a mi.^^^^^riage of Justice ha^ o^^curred» The Court erred in making

this ',°^^lding, which is not an adjudieation eW:er, ^ec-,^^^^ the Jury

was misled by the junk-science of °$ey:^-d.^^tific--ation" as a coc,^zant,

ac^c^eptec^ form of ID. Thus, the Jury did in fact lose ^^^ way, and

a miscarriage of .3^^ti-ce did oenur, in which this Appellant, who

is only guilty of misuse of atedat ,^ards or ^ea^ivin.g stolen ,.^^ op^.,:,r

at best, was --onviat:w d of robbery and: aggravated t:°^bbery. ^^e Appe,;:ls

Con^^ ^ s decision it!:^ ^1 .,4 violates Due Proc.^^s and Ohio A.-,p;:^ell kte z.Llle.:^.

Such an ad^^dieation of a conviction Uatxr^r these ei^eumstanc^

cannot stand. As such, this Honorable Court should sustain this Prop^siLioo

^.^f L IL ki a; I : -_ s.V, ^ ^ j u r i a cl. I c tion of ^hi:^ case, to keep Ohio ^^risprudence

intact.

SECOND PR0P0§IT QL,! , 0F,.,.^.^.^...^.r
Whati the totality of tkae ' cir^^^^stanaes involved aoncern^r^ej the

victim's identifieatinn of the Appellant are unreliable, as

is ^he case `ieseiti, and the victica states that he is not ^^^tain,

the "i'riai Cou^^ ^ ^ ^^^^^^^ to suppress this una:eliable identifi^^tioa^

violates this ApP^llan^ ^ s Rights to a Fair Trial and the Due

Pro^^^^ of Law, guaranteed by the 5th and 14th Amendments of

the U.S.C+^^^st^^^tion and Article ^^ ^^^tion 16, of the Ohio

Lon8ti tution .

It is well settled that the U. S® Saa^rem^ Court precedent, ^^^ this

issue is set for:.̂ h in I^^il v B3,ggers 409 US 188, and fur-^^^^ elaborated

on in Manson v 13ra^iV%wa. ►t% 432 US 98a The purpose of a suppression

hearl^^^ is to eliminate a Jury fror- being exposed to unreliable evi-denae,

wh-ch i7^^en used, deprives a criminal defendant of his constitutional

Right to a Fair Trial a^a^^ the D^^^» P^:o^.ess of ^,>aw«

(7)



It is also well known in American juri..sprudenee and legal ^^^olarship

I: : while eyewitness testimony has a profourd offec t on juries,

it is oftentimes extremely unreliable. 6ee e.g. Watkins v ;^ouiers

449 US 341 (1981). This is the ^^^e here, as even admitted by the

vi^tim, both at Trial and the suppression hearing, in which he claims,

as a result of .Ph^.= °#^razy five sece;nc^s", (T.pa 44t Suppression ^^aring)s

he we4 80% sure, b je ipx;.;llzx.nt was ' he c.lowtest m^teh of those

avIllablbv, In W °z v..a'ay3 Gvh3 h coA'sisotat:;'. a a `""i''^^°i^ level of improper

su;;^entab? lity on the pact a:^f Qe ^oliee.

The U.S. . :pre._e Court b a_ It- ^ ^^^ the ^^etors that a Court should

wekg? i^ ^et^rmi n.° n , ^n,_ - -n l,^.' rq ifi: nn is reliable enough, even

t$t,,.:gh an unduly su, `,<: ._ k ;;. ld^^ti^ ica=:;i4.o proeac^^^e may have been

used. T^^^^ factors are:

1) The Witness's opportunity to view the criminal at the time of

crime;

2) The Witne^^^s degree of vtt:.o#pion;

3) The a^^^raay of the Vtr,; .. e. ^ s prior description of the criminal;

4) The level of certainty demonstrated at the time of confrontation.

(Neil v Big^^^s 409 US 118)

The following analysis will demonstrate that all th^ factors

articulated by the Supreme Court weigh heavily in this App^^la^^ ^ ^

favor, and the Trial Court erred in refusing to suppress this

^^^^^st^tu^^^nal identification, and that error was compounded by

the Court of Appeals, whose :^eiw ion is ^otb contrary to, and an

unreasonable application of, Supreme Court mandate by p^^^ed^^^t in

^^^gers.

1 (8)



1) '^^^ Witness only SEV robber for a few ^^eonds, wearing a

^'ninja-style maska^ at ^usk;

2) The Witness said that he was very unsure,; and eould not remAembe:^

any significant details about the robb^^ ^ s e,-oat or elotha.ng;

3) The Witness' s testitneany confliced with itself ti_^rc+ugh^uT; the

proceedings;

4) The Witness claimed that the Appellant was the "closest" of

photos presentrwd, which is '^^rdiv r-onclusive, and at best,

he was 80% sure. I^iis is further oompo€^nded by his use of a

junk-science "eye-dentification" te^.hnie^^^ which wa s unheard-of,

had no true basis, and eould not be ^onsi.dered. reliable.

It should be apparent that the Trial Court : ". ^ n )t follow the

Supreme ^ourt's rules, as it improperly denied thr Appellant's K.; 'Ciu^l

to Suppress, and allowed the Jury to the unreli able and u^nr_onst4'1. *t!.d

tional identification, based most likely on the idea that, if the

Appellant used the cards, then he must be guilty of the robbery.

The Trial Court, if it had correctly applied U.S. Supreme Court preeedent,

would have hsd to yant the suppression motion, to ensure that the

Appellant received a fair Trial.

The Court.of Appeals was presented with this constitutional

question, yet merely, in a single sentence, with no actual analysis

as required in Biggersr with merely a mention thereof, states that

the record supports the Trial Courfi 4 s decision tb deny the Motion,

but that skeletal assertion is ine^^^ect. It constitutes a violation

of Due Process itself, as the Appellate Court did not. properly address

an assignment of error properly pres^nted.
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To ensure future COM^^^an^^ with ^^^^^^s in the Trial Courts

of Ohio, and to keep fair Trials intaet, as well as to send a message

to a1l Appellate Courts to properly address all ^^signments of Error

properly raised before them, this ^onorable Court should sustain

this Prmposit.^on of Law and ac."..,:pt j:.^risdiction of this case.

T^^^D P30POSITIt3N OF LAW:
^^ Attorney^s performanc^e fal' x ^elo^v the standard of

la^ze^:^ ^, and a criminal D ^ :^nt i^ ^;^^^=^d^^^d by ^^^ ^

failure, as in this ease by Trial Counsel ° s failure to obtain

ar expert to prove that "eye-d^.yntifiaatioa" is

ar. -i_Y p `,^-sted and unreliable JuD^^seience, an Appella.nt°^ ^tht

6th :,id 14th Amendment Rights under t'he U.S. Constitution, and

r^^tiele I, Sections 10 and 16 of the Ohio Constitution are viola.ted4

it is we21^ ^ettled t-hat all elaims ofA ineffective a,^si^tm_-e

of Counsel in era.minal Trials are fidjudieated under t1. S. ^^^^^mem

Court pre,!ztdent in Strickland v Washington 466 US 668. Tlie two-prong

analysis set forth in Strickland requires an Appellant to show that

Counsel's performance fall below the standard of rea^onablenegst

and that ^our^se^ ^ ^ errors r^^uU.-ed In ac-tu;°^l p^^judice, ^^^ab. undermines

caanfiden+^^ in the ultimate verdict,

in the ease at Bar, the State's case rested on two faetors.

The first of these was that the AppeIlant, used the vir-t%m°s ^.redi,t

cards, ^hii^.h does not in itself automatically mean that he was in

faet the robber. To make the necessary eannecxion of the Appellant

to the robbery i.nc3.dent, t'-ne State relied on an assertion by the

victim that he is somehow qualified to identify people by using only

the appearance of their eyes, an unknown, unproven, a-nd scientifically

^^^^



suspeet r^^^hody ^htc^;^i Ceas been dubbed "eye-c^ent^^iaationff, * This elea:^^^

ju^k-^ci^^^e method, unahall:^^^^ed by Counsel, was presented to the Jury,

leading tg^em. to believe it was ^^^e known, reliable method, which

is cc^^^^lettely untrue.

'Defense Cvunsel was put ^^ notice prior to Trial, and at the

a . F..
^^^^^` on ^-^ea.^^,^^g4 ^^^..^^: ^,oe -^̂ tate .̂̂n t ^^^^ to present this unusual

Supp^,^^^b^

form of identification ^^s-,ntially as expert testimony, despite its

non-compliance with Supreme Court rules for such testimony.

See Fed. R. Evid. 702, and DaaaberL v Merril Dow Pharmaceuticals 509

LSI 579.

Defense ^ounsel, lad a aonstitutionally required duty to

present an identi^ioatior^ expert to give re.^iabl^^ scientific t^^timonys

t-'nat the far` of id^ntifl,-,.ati.:,^n ;^eliad on by the State, as given

by the Viatima was totally u^^eli^ble. Witi^^LAt such testimony, the

Jury was led to believe that Zh^^ odd form of identification was

reliable, and used it to fitid tiais A ^,^, Ulant guilty, albeit ^rroia^^^sly.

As such, both prongs 'of Strickland are satisfied, as any confidence

in the vare3i^t is c..alled into serious question by Counsel's failure

at this ariti:al juncture. The Court of Appeals simply claimed that
an

rthI,5 Appct'Ia.^t -^Q '5hVw that Counsel's failure to obtain 4 expert

iden^^^iaation witness was defiaient, or that he was pra,^ud^^ed by

that,failure. This holding is illoga::eaal, sinae tice ViC.ILAI:^^^^ id^^itification

€^^^^^^^^^y is ^^e only evidence to support a ruuba^^ ^oj-avic:tiorz, as

the use of the a-edit Qa^^^ by itself Qan only show the possibility

of rec:eiving stolen property or misuse of a credit card. Both of these,

(11)



however, are ^^^stiona^le in themselves, since the Ap^ellant' s actions

he even ^ ^.^^^^i^^.^.cate his t.^nawa:^eness that they were sto.^e:^g as

his own name to the receipt. Counsel al^^^^^ failed is -his constitutionally

required duty to render effective a^sistanae of Counsel to the Appellant.

As such, to keep the level of repr^^entatlb n of criminal def^^^dants

in Dhiz^ up to the requirements of t 7̂  ': 6th Am^ndmerit, this Honorable

Court ah^ulc^ sustain this IFtr^^^siti^^ of Law and ^caept jurisdiction

of *Zh^ caseW This will send a message to ^hl^ Appellate Courts to

prr^ptt^rly adjsadieate Tneffec*iv^ Assistance of Counsel claims under

the U. S. Supreme Court mandate as set forth In Strickland.

^OMCLr3STON

To protect future Ohioans from ^etn^ ^onvieted wrongfully of

robbery, simply because *&:h^y i^^^^er^ ^ntly used stolen credit e'ard^ ^

and to ensure that al1 criminal defendants will receive fair trials

and R.he Due Process of Law during Trial and on Appeal, this Honorable

Court ^^^oul^ sustain this Appellant's Propositions of Law and aecept

jurisdiction of ^hi-s ease.

Res '^^^fuIly ^^^^titted,

............

Damion Smith, Prcz-so

CERTIFICATE OF SER-V^^E

1, Daraion Smith$ hereby certify Lhat a iLru^ a-tics acaurate copy of

tiia foregoing MEMORANDUM OF SUPPORT oF JURISDICTION wa^ ^eU^ to the 14KrwI ffb

on this day of Januai:y 9201.3 a

`J ^ ' V li'l^ ^".` ► A ^ ^ l,I

Dam,ion Smith, Prca-se

(12)



IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO ^N7-EF^^p

HAMILTON COUNTY, OHIO ^^^ z 12^12

STATE OF OHIO, . APPEAL NO. C-120181
TRIAL NO. B-1100974

Plaintiff-Appellee,

vs.

DAMION SMITH,

Defendant-Appellant.

JUDGMEN'1' ENTRY.

mnno
We consider this appeal on the accelerated calendar, and this judgment entry is

not an opinion of the court. See S.Ct.RRep.4p. (2); App.R. ii.i(E); lst Dist. Loc.R. 11.1.1.

Defendant-appellant Danuon Smith appeals from the judgment of the Hamilton

County Court of Common Pleas convicting him of aggravated robbery with a three-year

firearm specifieation and robbery. The court sentenced Smith to an aggregate term of

incarceration of eight years.

While wallting through the parldng lot of an apartment complex adjacent to his

own, David Molloy was robbed at gunpoint by a man wearing a ninja-type mask. Shortly

after the robbery, Molloy's debit card was used for purchases at several establishments.

Smith's car was visible in surveillance video taken at two of the establishments when

Molloy's card was used. Further, a receipt from purchases at a third establishment

contained Smith's signature.

Smith's photograph was made a part of a photo lineup shown to Molloy by a blind

administrator. MoIloy identified Smith as his assailant, with 8o percent certainty, based
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on Smith's eyes, head shape, and slan tone, which he was trained to focus on as part of his

job as a sculptor of facial prosthetics for actors.

After his arrest, Smith denied participating in the robbery, but, according to the

arresiing officer, he admitted that a man named "Sean" had given him 1VIolloy's card and

that he had used it for one transaction. At trial, Smith testified that his uncle had given it

to him. His uncle, a convicted felon, testified that a man named "Mark" had given it to

him before he gave it to Smith.

Prior to trial, Smith moved to suppress Molloy's identification of him. The trial

court denied the motion, and this evidence was admitted at trial. Smith was subsequently

convicted of aggravated robbery with a three-year firearm specification and robbery.

In his first assignment of error, Smith argues that his convictions were not

supported by sufficient evidence and were against the manifest weight of the evidence.

We overrule this assignment of error.

FSrst, upon the evidence adduced at trial, reasonable minds could have reached

different conclusions as to whether each element of the offenses had been proved beyond

a reasonable doubt. See State u. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492 (1991),

paragraph two of the syllabus, following Jackson V. Virginia, 443 U.S. 307, 99 S.Ct.

278i, 6i L.Ed.2d 66o (1979)-

,And second, we find nothing in the record of the proceedings below to suggest that

the jury, in resolving the conflicts in the evidence adduced on the charged offenses,

including Smith's defense, lost its way or created such a manifest miscarriage of justice as

to warrant the reversal of Smith's convictions. See State v. Thompkirts, 78 Ohio St.3d 38o,

387, 678 N.E.2d ,qi (1997). We note that the weight to be given the evidence and the

credibility of the witnesses are primarily for the trier of fact. State v.13eHass, io Ohio

St.2d 23o, 227 N.E.2d 212 (1967), paragraph one of the syllabus.

ENTERED
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In his second assignment of error, Smith argues that the trial court erred by failing

to suppress Molloy's identification of him as his assailant. He claims that the

identification was unreliable based on the totality of the circumstances, including the

police's failure to comply with R.C. 2933.83, and Molloy's level of certainty and his ability

to view his ass,ailant.

We find that the record supports the conclusion that under the totality of the

eircumstances the identification was reliable and admissible. See State v. Davie, 8o Ohio

St.3d 311, 321-322, 686 N.E.2d 24S 0,997), citing Neil v. Biggers, 4o9 U.S. 188, 93 S.Ct.

375,34 LEd.2d 4oi (1972); see also State v. Ruff, ist Dist. No. G11o250, 2oi2-Ohio-i9io,

17("RC. 2933.83(C)(1) does not provide an independent ground for suppression").

Accordingly, we overrule the second assignment of error.

We overrule the third assignment of error, because Smith has failed to

demonstrate, in the record before us, that counsel's decision to forgo an eyewitness-

identification expert was deficient, or that prejudice arose from counsel's performance.

See State v. Madrigal, 87 Ohio St.3d 378, 390-91, 721 N.E.2d 62 (2000), citing Sireckland

v. VlTashington, 466 U.S. 668, 1o4 S.Ct. 2062, 8o L.Ed.2d 674 (1984); State v. Bradley, 42

Ohio St.3d 136, 638 N.E.2d 373 (1989); see also State v. Keeling, ist Dist. No. C-oio6io,

2002-Ohio-3299,9 8-9-

Therefore, we affirm the trial court's judgment.

Further, a certified copy of this judgment entry shall be sent to the trial court

under App.R. 27. Costs shall be taxed under App.R. 24.

SUNDERMANN, P.J., C:'tnvNnvGMM and FtscHEit, JJ.

To the clerk:

Enter upon f the co on cem r 21, 2012

, 70-f 10-4-1 4
per order of the coIjournn

Presiding Judge
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