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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL

INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case presentes issues of substantial interest and involves
many constitutional questions, since, if this conviction is left
to stand unchallenged by this Court, the result will be a new form
of identification, which can only be described as "human eye-dentification.
This is not to be confused with any existing type of scientific and
proven method, such as a Retinal Scam, but is one in which a self-
described "expert" identifies others based on a fleeting observation
of their evyes. A nevw so-called science could possibly emerge, albeit

junk science.

Also, this case, if not reversed by this Court, lowers the requirements
for reasonable doubt, concerning identification by an alleged victim
who, in this case, told the Court,"But out of all the people, it

was the closest I could ID, you know?” (T.p. Motien to Suppress, 43)
This does not comport with any constitutional requirements. The victim
clearly stated that he was not sure, This is not "Beyond a reasonable

doubt.”

This case could easily open a door for those foolish enough
to reeceive stolen property to be convieted of the underlying offense
in which that property was taken. Just because a person has in his
possession the proceeds of a crime, this does not necessarily mean
that he committed the original crime. Appellants, like the one in

this case, should not be convicted solely on this basis. Dus process
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requires that all of the essential elements of a criminal charge

be proven beyond a reaonable doubt, and an essential element of any
robbary or aggravated robbery is that the Defendant actually commited
the robbery, not simply used the credit cards unknowingly after the

fact. It should be appsrent that this Appellant did not kanow that

)

the cards were stolen, as while using one to make a purchase, he

4

signed his own real name to the receipt. He even admitted using the
cards to the Police, only invoking his right to remsin silent when
it became obvious that they were trying to pin a robbery on him.

This case slsc calls into question whether the 6th Amendment

e

Right to the Effective Assistance of Coumsel is violated « when Counsel
fails inter alia to obtain an identification expert to testify to

the veracity, or in this case, the lack thereof, of the new, "scientific”

Yaye-dentification®,

identification method relied on by the State,
as described by the victim in forming his identification of this
Appellent. This “"method"” does not comport with the requirements im
Biggers, as will be discussed below, in the avgument of that Assignment

of Error.

Counsel was on notice from the suppression hearing that the
State intended for the victim to demomstrate this new "mathod” of
suspect "eve-dentification” to the Jury, and as such, should have
obtained an actual expert scientific authority to inform the Jury
that no sucsh "eye-dentification” has any scientific support, and
as such is completely unreliable,

The inroads made in this casz will further erode the constitutional

i

level of Justice in Ohio, as all who come before Ohio Courts will
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potentially suffer the consequences of these improper sctions, and new
caselav will result, supporting fubture such viclatione sg occcurved

$n thisz case. To stop this infection of Justice, which threatepe

Ohio jurisprudence with the sstablishment of a new junk science,

this Homorable Court should sustain the propositions of Law presented
herein, and accept jurisdictien of this case. Only the intervention

of this Monorable Court will prevent further miscarriages of Justice

&s have oceurred im this case sub judice.

The wictim in this case, David Malloy, was robbed 2t gunpeint

o Japuaey 7, 2011, while welking through an apsrtment complex next
to where he himself lived., My, Malloy testified that the robber wore
a ninja-style mask, which only showed the perpetrator's ayes, despite
the State's Bill of Pavticulars slaiming that the vobber used & scarf
 to comceal his identity. Among the veriety of items taken in the
robbery, only the cradit cards were found to have been used by this
Appallant, once even signing his own real pame, which is clearly

an action inconsistent with a robber who wore & mask to concesl his

identity.

This Appellant, whe wes pot at all awere that the cards were
stolen, much less as the result of any armed robbery, cooperated
fully with the police, and openly admitted that he did im fact use
the cards, thinking that they had been cbtained to satisfy debis.
It was not until Pelice began questioning him about the sotual robbexy,

st which time it became guickly apparent to him that he was belng

N
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blamed for that crime, that he chose to inveoke his 5th Amendment

Right to Remain Silent.

The inclusion of this Appellant’s pheto in the array was based
solely on the fact that he used the eredit cards. It was at this
initial photo array in which the victim first used his "eye~dentification”
technique. However, there is no scientific testing or methed behind
this technique. It is simply an opinion, a guess as to whether or
not the Appellant looks like the original as&ailan%i The vietim admitted
that he was at best 80% sure, angﬁgizz admiésianyf%aseé on the untested
nature of the method used, Trial Counsel filed a Motionto Suppress,
as the reliability of the ideptification was in question, and ceonsidering
the totality of the circumstances. Despite the fact that the factors
set forth by the UxS*YSupr@m@ Court weighed heavily in the Appellant's

favor, the Trial Court denied that moticm.

A Jury Trial was held, beginning on January 26, 2012. At Trial,

tivg use of the stolen cards, combined with the victim's

L

~tha gvidance ¢©
“eya-dentification) were used by the State to achieve a conviction,
despite the unreliable and unproven nature of the identificatiom,

and the pure speculation that the only way this Appellant could have

come into possession of the stolen eredit cavds is to have actually
committed the robbery, an untrue sssumption. This Appellant was sentenced

to eight years in prisom.

A timely appeal was taken to the First District Court uf Appeals,
raising the Assignments of Ervor which form the Propesitions of Law
raised herein. The Appellate Court meraly upheld the Trial Court's

judgements, with little, if any analysis under prevailing precedent,
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Twhich in itself is unconstitutional and fundamentally unfair. To
stop this practice from becoming the norm, and to arrest the erosion.
of constitutional rights described herein, it is the duty of this
Honorsble Court to accept jurisdiction of this case, and to sustain

the Propesitions of Law herein.

FIRST PROPOSITION OF LAW:
When 211 essential elements of the charges against a criminal
defendant are not proven at all, much less beyond a reasonable
doubt, and the manifest weighi of the evidance doesn't support
a conviction, the resulting conviction violates the S5th and
i4th Amendments of the U.S. Comstitution, and Article I, Section
16 of the Ohic Comstitution, as is the case of this Appellant’s
aggravated robbery and robbery convictions.

It is well settled that Due Process requires that all essential
elements of any criminal charge against any defendant be proven beyond
a reasonable doubt. See E.G. RE Winship 397 US 358 and Jackson v Virginia
433 US 218. In this case, that constitutional requiremant was not
met in any way. While this Appellant did use the credit cards, which
were included im the proceeds of the robbery, this fact alone does not
mean that this Appellant commitied the robbery itself. At best, this
mere fact only supporis a conviection for recelving stelen property.

The only thing in this case which purports to support the rabbery
4aharg& ts the flimeiest of idemtification, using a new form of offender
identification which can only be described as Yaye-dentification',

The victim testified that he is able to correctly identify a person
based solely on the eyes themsslves, which 1s all he could ses with

the mask worn by the robber.
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The vietim claimed that he was 80% sure of a correct identification,
based on the pool of photos to choose from. H%vgava gconfliciing statements
stating that it had been so quick, he could not remember anything,
with the appsrent exception of the eyes. Any testimony using this
form of identification should have been suppressed. It was fundamentally
unfair of the Police to include in the photo array a picture of the
Appellant, solely because he used the cards. It is very suggestive

of undue influence by the Police to assist the victiam in this choice.

No actual evidenmce exists to support the aggravated robbery
or robbery charge; No reliable eyewitness testimony, DNA or any mtha#
physical evidence. It is logical that if the Jury had not been exposed
te the improper testimony of the victim's purported “"eye-dentificatien™
junk-science method of identification of this Appellant, then this
Appellant would have been acquitted. The Trial Court erred in admitting

it, and the entire conviction is eanatituﬁi@nailyAinfirg.

The Court of Appeals erred in upholding the coaviction on this new
Propesition of Law. The Court simply stated, in reference to the
sufficiency claim, that “"upon the evidence adduced at Trial, reasonable
minds could have resched different conclusions as to whether each
element of the offenses had been proved beyond a reasonable doubt.”
This hardly constitutes any analysis of the comstitutional claim
of insufficient evidence. Actually, this statsment could be read
to imply that the evidence could go either way. No actual adjudication

of the claim occurred.

As to the manifest weight claim, the Appeals Court states that

nothing in the record would suggest that the Jury lost its way, or
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that a miscarriage of Justlce had oceurred. The Court erred im making
this holding, which is not an adjudication either, because the Jury
was misled by the junk-science of "eye-dentification” as a cognizant,
accepted form of ID. Thus, the Jury did in fact lose its way, and

a miscarriage of Jugtiga‘did oceur, in which this Appellant, who

is only guilty of misuse of credit cards or receiving stolen proprty
at best, was convictad of robbery and aggravated robbery. The Appeals

Court’s decision itself violates Due Process and Ohio Appellate Rules.

Such an adjudication of a wrongful conviction under these circumstance
cannot stand. As such, this Honorable Court should sustain this Proposition
of Law and accept jurisdictionm of this cage, te keep Ohio jurisprudence

- constitutionally intact.

SECOND PROPOSITION OF LAU:
When the totality of the circumstances involved concernny the
vietim's identifiecation of the Appellant are unreliable, as
is the case herein, and the victim states that he is not certain,
the Trial Court'’s refusal tc suppress this unreliable identification
violates this Appellant’'s Rights to a Fair Trial and the Due
Process of Law, guaranteed by the 5th and 14th Amendments of
the U.S.Constitution and Article I, Section 16, of the Ohio
Constitution.

It is well settled that the U.S.S5upreme Court precedent on this
issue is set forth in Heil v Biggers 409 US 188, and further elaborated
on in Manson v Brathwaite 432 US 98. The purpose of a suppression
hearing is tc eliminate a Jury from being exposed to unreliable evidence,
which when used, deprives a criminal defendant of his constitutional

Richt to a Falr Trial and the Dus Process of Law.
g
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It is alse well koown in American jurisprudence and legal scholarship
that while eyewitness testimony has a profound effect on juries,
it is oftentimes extremely unreliable. See e.g. Watkims v Souders
449 US 341 (1981). This is the case here, as even admitted by the
victim, both at Trial and the suppression hearing, in which he ciaims;
as a vresult of the "crazy five segonds', (T.p. Qﬁ,lsuppraﬁﬁiaﬁ Hearing),
he was 80% sure, as the Appellant was the closest match of those
available in the arvay, which connotates a high level of improper

suggestability on the part of the Police.

The U.S. Supreme Court has listed the factors that a Court should
weigh in determining whether an idemtificatien is reliable encugh, even
though an unduly suggestive identification procedure may have been
used. These factors are:

1) The Witness's oppertunity to view the crimimal at the time of
the crime;

2) The Witness's degree of attentiong

LY

3} The accuracy of the Witness's prior description of the criminalj;
4) The level of certainty demonstrated at the time of confrontation.

(Neil v Biggers 409 US 188)

The following analysis will demonstrate that all the facters
articulated by the Supreme Court weigh heavily in this Appellant’s
faveor, and the Trial Ceurt arred in refusing to suppress this
uncenstitutional identification, and that error was compounded by
the Court of Appeals, whose decision is both contrary to, and an

unreasonable application of, Suprems Court mandate by precedent in

Biggers.
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1) The Witness only saw the robber f@ﬁ a few seconds, wearing a
"ninja~-style mask” at dusk;

2) The Witness said that he was very unsure, and could not remember
any significant details about the robber's coat or clothing;

3) The Witness's testimony conflicted with itself throughout the
proceedings;

4) The Witness claimed that the Appellant was the “closest"” of
those photos presented, which is hardly coneclusive, and at best,
he was 80% sure. This is further compounded by his use of a
junk-science "eye-dentification” technique which was unheard-of,

had no true scientific basis, and could not be considered reliable.

It should be apparent that the Trial Court did net follow the
Supreme Court's rules, as it improperly demied the Appellant's Motion
to Suppress, and allowed the Jury to hear the uunreliable and unconstitu-_
tional identification, based mastllikﬁiy on the idea that, if the
Appellant used the cards, then he must be guilty of the robbery.

The Trial Court, if it had correctly applied U.S. Supreme Court precedent,
would have had to grant the suppression motion, Lo ensure that the

Appellant received a fair Trial.

The Court of Appeals was presented with this constitutional
question, yat merely, in a single sentence, with no asctual analysis
as required in Biggers, with merely 2 mention thereof, states that
the record supports the Trial Court's decision to deny the Motion,
but that skeletal assertion is incorrect. It constitutes a violation
of Due Process itself, as the Appellate Court did not properly address

an assignment of error properly presented.
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To ensure future compliance with Biggers in the Trial Courts
of Ohio, and te keep fair Trials intact, as well as to send a message
to all Appellate Courts to properly address ali Assignmeats of Error
properly raised before them, this Honorable Courxt should sustain

this Proposition of Law and accept jurisdiction of this case.

THIRD PROPOSITION OF LAW:
When an Attorney's performance falls below the standacd of
veasonablaeness, and a criminal Defendant is prejudiced by that
failure, as in this case by Trial Counsel's failure to obtain
an identification expert to prove that “aye-dentification” 1is
an untested and unreliable junk-science, an Appellant’'s 5th,
6th and 14th Amendment Rights under the U.S. Constitution, and
Article I, Sections 10 and 16 of the Ohio Constitution are violated.

It is well settled that all claims of ineffective assistance
of Counsel in criminal Trials are adjudicated under U.S. Supremenm
Court precadent in Strickland # Washington 466 US 668. The two-prong
analysis set forth in Strickland requires an Appellant to show that
Counsel's performance fell below the standard of reasonableness,
and that Counsel's errors resulted in actual prejudics, which undermines

confidence in the ultimate verdict.

In the case at Bar, the State's case re$téé on twe factors,
The first of these was that the Appellant used the victim's eredit
cards, which does not in itself automatically mean that he was in
fact the robber. To make the necessary comnection of the Appellant
to the robbery incident, the State relied on an assertion by the
victim that he is somehow qualified to identify people by using only

the appearance of their eyes, an unknown, unproven, and scientifically
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suspect method,which has been dubbed “gye~dentification”. This clearly
junk-gcience method, unchallenged by Counsel, was presented to the Jury,
leading them to believe it was some known, reliable method, which

is completely untrue.

Defense Counsel was put om notice prior to Trial, and at the
Suppression %@aﬁing, ¢hat the State intended to present this unusual
form of identification essentially as expert tegstimony, despite its
complete non-compliance with Supremalﬁaurt rules for such testimony.
See Fed. R. Evid. 702, and Daubert v Merril Dow Pharmaceuticals 309
us 579.

Nefense Counsel now had a constitutionally raquired duty to
present an identification expert to give reliable, gcientific testimony,
tnat the form of identification relied on by the State, as given
by the Vietim, was totally unreliable. Without such testimony, the
Jury was led to bazlieve that this odd form of identification was

reliable, and used it to find this Appellant guilty, albeit grroneocusly.

As such, beth prongs of Strickland axe satisfied, as any confidence
in the verdict is called into serious question by Counsel's failure
at this critical juncture. The Court of Appeals simply claimed that
this Appellant falled to shew  that Comnsel’s}failmze to obtaia%;xpert
identification witness was deficient, or that he was prejudiced by
that failure. This nolding is illogicsl, since the Victim's identification
testimony is the only evidence to support a robbery conviction, as

the use of the credit cards by itself can oaly show the possibility

of receiving stolen property or misuse of a credit card. Both of these,
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however, are Qﬂeétiﬂnahla in themsaelves, since the Appellant's actions
indicate his unawareness that they were stolen, as he even signed

his own name to the raceipt. Counsel clearly failed is his constitutionally
required duty to render effective assistance of Counsel to the Appellant.
As such, té k&@@ the level of representation of criminal defendants

in Ohio up to the requirements of the 6th Amendment, this Honorable

Court should sustain this an?aﬂitimm of Law and accept jurlsdiction

of the case. This will send a message to Ohio Appellate Courts to

pr@perly adjudicate Ineffective Assistance of Counsel claims under

the U.S. Supreme Ceurt mandate as set forth in Strickland.

CONCLUSTION

To protect future Ohiocans from being convicted wrongfully of
robbery, simply because thev inadvertantly used stolenm credit cavds,
and to ensure that all criminal defendants will veceive fair trials
and the Due Process of Law during Trial and on Appeal, this Honorable
Court should sustailn this Appellant’s Propositions of Law and accept

jurisdiction of this case.

Respectfully Submitted,

Damion Smith, Pro-se

CERTIFICATE OF SERVICE

1, Damion Smith, hereby certify that a true and accuratle copy of
the foregoing MEMOGRANDUM OF SUPPORT of JURISDICTION was sent Lo the ham [T
County Prosccvier . om this Ib™ day of January,, 2013.

Oy It

Damion Smith, Pro-se
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO
STATE OF OHIO, : APPEAL NO. C-120181
TRIAL NO. B-1100974
Plaintiff-Appellee,
VS. : JUDGMENT ENTRY.
DAMION SMITH, ‘
Defendant-Appellant. \MMW““NM“““ ‘“

D109365001

We consider this appeal on the accelerated calendar, and this judgment entry is
not an opinion of the court. See S.Ct.R.Rep.Op. (2); App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1.

Defendant-appellant Damion Smith appeals from the judgment of the Hamilton
County Court of Common Pleas convicting him of aggravated robbery with a three-year
firearm specification and robbery. The court sentenced Smith to an aggregate term of
incarceration of eight years.

While walking through the parking lot of an apartment complex adjacent to his
own, David Molloy was robbed at gunpoint by a man wearing a ninja-type mask. Shortly
after the robbery, Molloy’s debit card was used for purchases at several establishments.
Smith’s car was visible in surveillance video taken at two of the establishments when
Molloy’s card was used. Further, a receipt from purchases at a third establishment
contained Smith’s signature.

Smith’s photograph was made a part of a photo lineup shown to Molloy by a blind

administrator. Molloy identified Smith as his assailant, with 80 percent certainty, based



QHIO FIRST DISTRICT COURT OF APPEALS

on Smith’s eyes, head shape, and skin tone, which he was trained to focus on as part of his
job as a sculptor of facial prosthetics for actors.

After his arrest, Smith denied participating in the robbery, but, according to the
arresting officer, he admitted that a man named “Sean” had given him Molloy’s card and
that he had used it for one transaction. At trial, Smith testified that his uncle had given it
to him. His uncle, a convicted felon, testified that a man named “Mark” had given it to
him before he gave it to Smith.

Prior to trial, Smith moved to suppress Molloy’s identification of him. The trial
court denied the motion, and this evidence was admitted at trial. Smith was subsequently
convicted of aggravated robbery with a three-year firearm specification and robbery.

In his first assignment of error, Smith argues that his convictions were not
supported by sufficient evidence and were against the manifest weight of the evidence.
We overrule this assignment of error.

First, upon the evidence adduced at trial, reasonable minds could have reached
different conclusions as to whether each element of the offenses had been proved beyond
a reasonable doubt. See State v. Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492 (1991),
paragraph two of the syllabus, following Jackson v. Virginia, 443 U.8. 307, 99 5.Ct.
2781, 61 L.Ed.2d 560 (1979).

And second, we find nothing in the record of the proceedings below to suggest that
the jury, in resolving the conflicts in the evidence adduced on the charged offenses,
including Smith’s defense, lost its way or created such a manifest miscarriage of justice as
to warrant the reversal of Smith’s convictions. See State v. Thompkins, 78 Ohio St.3d 380,
387, 678 N.E.2d 541 (1997). We note that the weight to be given the evidence and the
credibility of the witnesses are primarily for the trier of fact. State v. DeHass, 10 Ohio

St.2d 230, 227 N.E.2d 212 (1967), paragraph one of the syllabus.

ENTERED
2 DEC 212012
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In his second assignment of error, Smith argues that the trial court erred by failing
to suppress Molloy's identification of him as his assailant. He claims that the
identification was unreliable based on the totality of the circumstances, including the
police’s failure to comply with R.C. 2933.83, and Molloy’s level of certainty and his ability
to view his assailant.

We find that the record supports the conclusion that under the totality of the
civcumstances the identification was reliable and admissible. See State v. Davie, 80 Ohio
St.3d 311, 321-322, 686 N.E.2d 245 (1997), citing Neil v. Biggers, 409 U.S. 188, 93 S.Ct.
375, 34 L.Ed.2d 401 (1972); see also State v. Ruff, 1st Dist. No. C-110250, 2012-Ohio-1910,
1 7 (“RC. 2933.83(C)(1) does not provide an independent ground for suppression”).
Accordingly, we overrule the second assignment of error.

We overrule the third assignment of error, because Smith has failed to
demonstrate, in the record before us, that counsel’s decision to forgo an eyewitness-
identification expert was deficient, or that prejudi;:e arose from counsel’s performance.
See State v. Madrigal, 87 Ohio St.3d 378, 390-91, 721 N.E.2d 52 (2000), citing Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); State v. Bradley, 42
Ohio St.3d 136, 538 N.E.2d 373 (1989); see also State v. Keeling, 1st Dist. No. C-010610,
2002-Ohio-3299, § 8-9.

”Therefore, we affirm the trial court’s judgment.

Further, a certified copy of this judgment entry shall be sent to the trial court
under App.R. 27. Costs shall be taxed unzler App.R. 24.

SUNDERMANN, P.J., CUNNINGHAM and FISCHER, JJ.

To the clerk:
Enter upon f the co-@cem r 21, 2012
per order of the court_. W ‘ﬂz ‘ ENTERED

Presiding Judge DEC 212012
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