
A0,
^.

IN THE SUPREME COURT OF OHIO

ESBER BEVERAGE COMPANY,

Plaintiff-Appellant,

-vs-

LABATT USA OPERATING
COMPANY, LLC et al.,

Ohio Supreme Court Case No. 12-0941

On Appeal from the Stark County Court of
Appeals, Fifth Appellate District

Court of Appeals Case Nos. 2011 CA00113
and 2011 CA00116

Defendants-Appellees. )

MERIT BRIEF OF DEFENDANT-APPELLEE
SUPERIOR BEVERAGE GROUP, LTD.

James L. Messenger (#0009549)
Richard J. Thomas (#0038784)
Jerry R. Krzys (#0078013)
6 Federal Plaza Central, Suite 1300
Youngstown, Ohio 44503
Telephone: (330) 744-1148
Facsimile: (330) 744-3807
jmessenger@hendersoncovington.com
rthomas vhen.dersoncovington. com
jkrzys@hendersoncovington.com
Attorneys foN Defendant-Appellee
Superior° Beverage Group, Ltd,

James B, Niehaus (#0020128)
^,:_.: T c,.,,4 t,„v„ t-FEnnQCa7til
VllvlCl. 1-. ^JVlALliaili `rrvvv 3 -r i

2500 Key Tower, 127 Publ c Square ^
Cleveland, Ohio 44114-13 4
Telephone: (216) 515-166
Facsimile: (216) 515-1650

osoutham@frantzward

Charles R. Saxbe (#0021952)
Stephen C. Fitch (#0022322)
65 E. State Street, Suite 1000
Columbus, Ohio 43215-3413
Telephone: (614) 221-2838
Facsimile: (614) 221-2007
rsaxbe@taftlaw.com
sfitch@taftlaw.com

Lee E. Plakas (#0008628)
Gary A. Corroto (#0055270)
220 Market Avenue South, 8th Floor
Canton, Ohio 44702
Telephone: (330) 453-5466

^mile: (330) 455-21v6

^EB 04 2013 Stel
v 222

CLERK OF COURT Aki
REME COUICT.QF OHIO Teli

Paul J. Pusateri (#0067949)
4684 Douglas Circle Northwest, P.O. Box 35459
Canton, Ohio 44735-5459
Telephone: (330) 526-0768
Facsimile: (330) 409-0249
ppusateri@milliganpusateri.com
Attorneys for Defendants-Appellees Labatt USA

apital Partners, L. P,R^ .
e ie Inc. and Doug Tomlin

Ea.a.s.v k...̂ p^ a a9 r, ;;
B §Y, ^ ^.d "^^'

CLERK OF CUU'tiT
s,.UPREME URT OF ®HIQ

en W. Funk (#0058506)
outh Main Street, Suite 400
i, Ohio 44308
hone: (330) 849-6602
nile: (330) 376-4577

sfunk@ralaw.com

Stanley R. Rubin (#0011671)
437 Market Avenue North
Canton, Ohio 44702
Telephone: (330) 455-5206
Facsimile: (330) 455-5200
Counselfor Plaintiff-Appellant
Esber Beverage Company



John P.1Vlaxwell (#0064270)
158 N. Broadway
New Philadelphia, Ohio 44663
Telephone: (330)'364-3472
Facsimile: (330) 602-3187
jmaxwell@kwgd.com
Attorneys for Amicus Curiae Tramonte
Distributing Company

David W. Alexander (#0017156)
Emily E. Root (#0076378)
41 South High Street, Suite 2000
Columbus, Ohio 43215
Telephone: (614) 365-2700
Facsimile: (614) 365-2499
david.alexander@squiresanders.com
emily.root@squiresanders.com
Attorneys for Amicus Curiae Beverage
Distributors, Inc.

Tracey Lancione Lloyd (#0046702)
3800 Jefferson Street
Bellaire, Ohio 439.06
Telephone: (740) 676-2034
Facsimile: (740) 676-3931
traceylloyd@comcast.net
Attorneys foN Amicus Curiae Muxie
Distributing



I. TABLE OF CONTENTS.

II. TABLE OF AUTHORITIES ..................................................................... ii

III. STATEMENT OF FACTS ..................................................................... 1

1. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... 1

2. History of the Labatt Brands . .. . . . . .. . . . . . . . . . .. . . . . . . . .. . . . . . . . . . . . . . . .. . . . . . . . . . . . . . ... 4

3. The antitrust litigation ........................................................................ 6

4. The relationship between KPS, NAB and Labatt USA Operating Co ............... 7

5. Labatt USA Operating Co.'s purchase of InBev USA ................................. 7

6. Labatt USA Operating Co.'s termination of Esber's right to distribute the Labatt
Brands . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

IV. LAW AND ARGUMENT ................... . ........... .................................. 10

Appellee, Superior Beverage Company, Ltd. 's Proposition of Law No. 1: An
appellant's proposition of law must be supported by facts in the record ..... . .. ... ... .. . 10

Appellee, Su^erior Beverage Company, Ltd.'s Proposition of Law No. 2: The Ohio
Alcoholic Beverages Franchise Act permits a successor manufacturer to terminate a
franchise agreement with a predecessor's distributor without cause, even if the
franchise agreement is otherwise a binding obligation of the successor manufacturer
as a result of the form of the acquisition ...... ... ........ .... ............ ... ... ...... ... ..... 12

1. R.C. 1333.85(D) is a clear and unambiguous statute that permits a successor
manufacturer to terminate a predecessor's distributors regardless of whether a
franchise agreement directly binds the successor manufacturer ... ... ...... ...... ... 12

2. R.C. 1333.83 does not create ambiguity as it does not apply to the facts of this
case .................................................................. e........................ 17

3. Even if R.C. 1333.83 were interpreted to create ambiguity, R.C. 1333.85(D)
controls as the more specific provision ......... .... ..... ... ...... ..... .... ......... ..... . 18

4. The Act's legislative history supports a conclusion that a successor
manufacturer may terminate a predecessor's distributors regardless of whether a
franchise agreement directly binds the successor manufacturer ...................... 21

i



Appellee, Superior Bevera eg Company, Ltd.'s Proposition of Law No. 3:
Manufacturers and distributors may alter the limitations period for asserting claims
under a written franchise agreement because the Ohio Alcoholic Beverages
Franchise Act does not set forth a limitations period ....................................... 24

V. CONCLUSION .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... 25

CERTIFICATE OF SERVICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

APPENDIX . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 28

II. TABLE OF AUTHORITIES.

Cases

ASA Architects, Inc. v. Schlegel, 75 Ohio St.3d 666, 665 N.E.2d 1083 (1996) ................ 14

Barbee v. Nationwide Mut. Ins. Co., 130 Ohio St.3d 96, 2011 Ohio 4914,
955 N.E.2d 995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : . . . . . . . . . 24

State v. Chappell, 127 Ohio St.3d 376, 2010 Ohio 5991, 939 N.E.2d 1234 .................. 12, 13

Esber Beverage Co. v. InBev USA, LLC, 5th Dist. No. 2006CA00113,
2007 Ohio 927 ........................................................................................ 2, 4

Estate ofHeintzelman v. Air Experts, Inc., 126 Ohio St.3d 138, 2010 Ohio 3264,
931 N.E.2d 548 .. ................................................................................... 12, 13

Morris v. Silvas, 27 Ohio St.2d 26, 272 N.E.2d 105 (1971) ..................................... 14

RBS Citizens, N.A. v. Zigdon, 8th Dist. No. 93945, 2010 Ohio 3511 ... ... ... ......... ... .... 14

Sanitary Commercial Serv., Inc. v. Shank, 57 Ohio St.3d 178, 566 N.E.2d 1215 (1991)... 25

Summerville v. City of Forrest Park, 128 Ohio St.3d 221, 2010 Ohio 6280,
943 N.E.2d 522 . . . . . . . . . . . . . . . . . . . . . . . . . . . ................................................................................ 18

Summit Beach, Inc, v. Glander, 153 Ohio St. 147, 91 N.E.2d 10 (1950) ... ... ......... ....... 14

United States v. InBev N. V./S.A., D.D.C. No. 08-1965, 2009 U.S. Dist. LEXIS 84787
(Aug. 11, 2009) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

Wilson v. Porterfield, 28 Ohio St.2d 176, 277 N.E.2d 207 (1971) ............................. 14

ii



Statutes and Rules

R.C. 1.51 .......................... ............................................... ................. 18

R.C. 1.52 ..................................................................... ....................... 18

R.C. 1333.82(D) . . . . . . . .. . . . .. .... .. . . . .. . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . .. 23

R.C. 1333.83 . . . . . . . . . . . . . . . . . ..... . . . . . . . . . . .. . . . . . . . . . . . . . .. . . . . . .. .. . .. . . .. . . . . . . . . . . . . . .. . . . . . ... Passim

R.C. 1333.85(D) ........ .............................................................................. Passim

R.C. 1701.82(A)(3). . . . .. . . . . . . . . . . .. . . . . . . . . . . . .. . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . .. ... 14

1991 Am.H.B. No. 693 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

1991 Am.S.B. No. 284 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 21

1991 Am.H.B. 725 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

1993 Am.S.B. No. 209 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 22

iii



III. STATEMENT OF FACTS.

1. Introduction.

This case concerns a conscious attempt by Plaintiff-Appellant, Esber Beverage Company

("Esber"), to misinterpret and misapply the Ohio Alcoholic Beverages Franchise Act, R.C.

1333.82 et seq. (the "Act"). It is almost impossible to imagine a clearer case of a successor

manufacturer providing timely notice of termination to a distributor pursuant to R.C. 1333.85(D),

the Act's successor manufacturer provision.

Prior to March 2009, InBev USA, LLC ("InBev USA") imported the Labatt Brands' into

the United States, and Esber was the designated distributor for the Labatt Brands in certain

territories. In 2009, Defendant-Appellee, Labatt USA Operating Company, LLC ("Labatt USA

Operating Co."), an indirectly and wholly owned subsidiary of Defendants-Appellees, KPS

Capital Partners L.P ("KPS") and North American Breweries, Inc. ("NAB"), was formed to

acquire all assets of InBev USA relating to the import and distribution of the Labatt Brands in

the United States. Thereafter, Labatt USA Operating Co. entered into an Amended and Restated

Purchase Agreement ("Purchase Agreement") effective March 13, 2009, pursuant to which it

acquired certain assets of InBev USA, including the rights to import the Labatt Brands in the

United States. On May 15, 2009, Labatt USA Operating Co. sent a letter to Esber terminating its

right to distribute the Labatt Brands, well within R.C. 1333.85(D)'s ninety-day notice of

termination requirement.

On August 14, 2009, Esber filed a Complaint against Defendants-Appellants, KPS, NAB,

Labatt USA Operating Co., Doug Tomlin, and Superior Beverage Group, Ltd. ("Superior"),

1 The "Labatt Brands" include Labatt Blue, Labatt Blue Light, Labatt Canadian Ale, Labatt Ice,
John B. Labatt Classic, Sterling and Honey brands of beer. See Aug. 11, 2010 Douglas Tomlin

Aff. ("Tomlin Aff.") at ¶2, (Superior Supp. at p.6).



seeking to enjoin the termination of its right to distribute the Labatt Brands. On December 1,

2009, the Court of Common Pleas for Stark County ("Trial Court") issued a Judgment Entry,

which was amended by a Nunc Pro Tunc Judgment Entry on December 10, 2009, granting a

preliminary injunction and enjoining Esber's termination as a distributor. On December 17,

2009, KPS, NAB, Labatt USA Operating Co. and Mr. Tomlin appealed, and, on December 28,

2009, Superior appealed, to the Court of Appeals for the Fifth Appellate District. On March 1,

2010, the Fifth Appellate District issued an order dismissing the appeals for lack of a final

appealable order.

Thereafter, the parties proceeded to file motions for summary judgment. On November

29, 2010, the Trial Court issued a Judgment Entry granting summary judgment in Esber's favor

on its claims for a declaratory judgment and a permanent injunction. The Trial Court's Judgment

Entry was a remarkable display of mental gymnastics. The Trial Court held that Labatt USA

Operating Co. did not constitute a "successor manufacturer," because it was not a

"manufacturer" prior to acquiring InBev USA. See Nov. 29, 2010 Judgment Entry at 8 (Esber

Merit Brief Appx., Ex. C). Further, although the United States government required the sale of

InBev USA and the Labatt Brands to Labatt USA Operating Co. as part of the settlement of an

antitrust case that arose out of InBev N.V./S.A.'s acquisition of Anheuser-Busch Companies,

Inc., the Trial Court found that the sale of InBev USA's assets and the Labatt Brands to Labatt

USA Operating Co. (an undisputedly unrelated entity) was the type of restructuring that the Fifth

Appellate District prohibited in Esber Beverage Company v. InBev USA, LLC, 5 th Dist. No. 2005

CA00113, 2007 Ohio 927 ("Esber v. InBev"). See Nov. 29, 2010 Judgment Entry at 9-11 (Esber

Merit Brief Appx., Ex. C). Finally, notwithstanding a successor manufacturer's clear statutory

right to terminate existing distributors under R.C. 1333.85(D), the Trial Court held that the

2



written distribution agreement between Esber and InBev USA somehow prohibited Labatt USA

Operating Co. (a successor manufacturer) from terminating Esber. See Nov. 29, 2010 Judgment

Entry at 11-16 (Esber Merit Brief Appx., Ex. C).

On May 13, 2011, the Trial Court issued a Final Judgment Entry incorporating the

November 29, 2010 Judgment Entry, dismissing the remaining claims in Esber's Complaint

without prejudice, and expressly stating that there is no just reason to delay an appeal. On May

23, 2011, KPS, NAB, Labatt USA Operating Co. and Mr. Tomlin filed a Notice of Appeal, and

on May 25, 2011, Superior filed a Notice of Appeal. The Fifth Appellate District subsequently

ordered the appeals to be consolidated.

After considering the appeals, on March 12, 2012, the Fifth Appellate District issued an

Opinion and Judgment Entry reversing the Trial Court's decision and remanding the case for

further proceedings. Mar. 12, 2012 Opinion at ¶59 (Esber Merit Brief Appx., Ex. A). In

reversing the Trial Court, the Fifth Appellate District expressly found that the Act gives a

successor manufacturer ninety (90) days in which to determine whether it wants to keep the

franchise agreements of the prior manufacturer and that Trial Court erred in finding that Labatt

USA Operating Co. was not a successor manufacturer. Id. at ¶¶35, 52. The Fifth Appellate

District also held that the Trial Court should have granted summary judgment to Labatt USA

Operating Co., KPS, NAB and Tomlin on the issue of their right to terminate Esber as a

distributor under the Act. Id. at ¶52.

This Court has accepted jurisdiction over Esber's appeal of the Fifth Appellate District's

Opinion and Judgment Entry. Esber has abandoned all of its prior arguments except for the sole

argument in its Proposition of Law that the Act does not permit a successor manufacturer to

terminate a distributor without just cause when the successor manufacturer has itself entered into



or assumed a written contract with the distributor. See Esber Merit Brief at p.1 1. Much like the

Trial Court, Esber's arguments evidence a glaring misinterpretation and misapplication of the

undisputed facts and the Act. In order to fully understand why Esber's arguments fail, it is

necessary to examine: the history of the Labatt Brands; the antitrust case against InBev USA's

parent company; the relationship between KPS, NAB, and Labatt USA Operating Co.; Labatt

USA Operating Co.'s acquisition of InBev USA's assets; and the timing of Labatt USA

Operating Co.'s termination of Esber's distribution rights as it relates to the acquisition.

2. History of the Labatt Brands.

Prior to March 13, 2009, the Labatt Brands were imported to and distributed in the

United States by InBev USA. See Oct. 21, 2009 Raquel Palmer Aff. ("Oct. 21 Palmer Aff.") at

¶2 (Superior Supp. at p.53). InBev USA was formed on December 31, 2004, when Labatt USA,

LLC and Beck's North America were merged into Latrobe Brewing Company, which changed

its name to InBev USA. Esber v. InBev, 2007 Ohio 972, ¶¶3-5; see also Aug. 11, 2010 James

Pendegraft Aff. ("Pendegraft Aff.") at ¶6 (Superior Supp. at p.4). At all relevant times before

and after the merger, these entities were wholly controlled subsidiaries of InBev N.V./S.A.2 Id. at

¶¶3-4; see also Pendegraft Aff. at ¶6 (Superior Supp. at p.4).

After InBev USA was formed, it attempted to terminate Esber as a Labatt Brands

distributor, and Esber filed a complaint seeking to enjoin the termination. Id. at ¶¶8-9. The trial

court decided the matter in Esber's favor, and InBev USA appealed to the Fifth Appellate

District. Id. at ¶¶19-23. The Fifth Appellate District held that InBev USA's attempt to terminate

Esber violated the Act, because, since all three entities were owned and controlled by InBev

N.V./S.A. both before and after the December 31, 2004 merger, the merger was "more accurately

2 The Fifth Appellate District referred to InBev N.V./S.A. as InBev of Belgium.

4



defined as a restructuring and renaming of [InBev N.V./S.A.'s] U.S. business operations, with no

products changing ownership control." Id. at ¶66.

Subsequently, on November 30, 2007, Esber and InBev USA entered into a new

distribution agreement ("Distribution Agreement") regarding Esber's right to distribute the

Labatt Brands. See Oct. 6, 2009 Dave Esber Aff. ("Esber Af£") at ¶12, Ex. A attached thereto

(Esber Supp. at p.A-4, A-10 - A-26). The Distribution Agreement authorized Esber to distribute

the Labatt Brands in Wayne, Holmes, Stark, Tuscarawas, Carroll, Ashland, Richland, Marion,

Morrow and Crawford Counties. See Esber Aff., Ex. A at Schedule II, p.17 (Esber Supp. at p.A-

26).

While Esber claims the Distribution Agreement "evidenced an intention that it would be

binding upon InBev USA's successors-in-interest" (Esber Merit Brief at p.6), Esber's claim is

simply untrue. Only one provision of the Distribution Agreement even purports to be binding

upon InBev USA's successors, and that specific provision related only to Esber having a "right

of first refusal to be appointed to carry any new brands or extensions of existing [Labatt] Brands

that are produced in Canada or are imported into the United States by [InBev USA] or any

successor-in-interest of [InBev USA]." See Esber Aff. at ¶12, Ex. A at p.4, Section 5(b) (Esber

Supp. at p.A-13). None of the Distribution Agreement's termination, remedies upon termination,

and procedures upon termination provisions, which would be the relevant provisions for

purposes of this case, state they are binding upon InBev USA's successors and, in fact, these

provisions do not contain a single reference to "successor" or "successor-in-interest. " See

Esber Aff. at ¶12, Ex. A at pp.8-11, Sections 8, 9 and 10 (Esber Supp. at p.A-17 - A-20). The

Distribution Agreement does not contain a standard provision regarding successors and assigns,

but, instead, provides that it "terminate[d] immediately" in the event that InBev USA ever

5



"cease[d] functioning as the United States Supplier." See Esber Aff. at ¶12, Ex. A at p.4, Section

4(c) (Esber Supp. at p.A-13).

3. The antitrust litigation.

After InBev USA and Esber entered the Distribution Agreement, "[o]n July 13, 2008,

InBev N.V./S.A., InBev USA's parent company, entered into an agreement to acquire Anheuser-

Busch Companies, Inc.... a merger that would create the world's largest brewing company."

United States v. InBev N. V./S.A., D.D.C. No. 08-1965, 2009 U.S. Dist. LEXIS 84787, * 1. As a

result, the United States Justice Department filed a complaint in federal court alleging that the

merger violated antitrust laws. Id. at * 1-2. Eventually, the Justice Department submitted a

proposed final judgment to the district court that would require InBev N.V./S.A. to sell all assets

associated with the sale and distribution of the Labatt Brands in the United States (assets that

were directly owned by InBev USA3), including all of the real and intellectual property required

to sell, market and distribute Labatt Brands and all future brand extensions in the United States,

and permit "the government to vet their purchaser and the terms of the sale, and approve or reject

either in its discretion." Id. at *2, 6-7.

Prior to the district court's hearing on the proposed final judgment, "the name of the

government-approved acquirer was announced." Id. at *9. The approved acquirer was "KPS...a

private equity firm which, through its portfolio company [NAB], owns a variety of modest assets

in the beer and malt brewing industries, including High Falls Brewing Company, LLC, a

brewery with capacity sufficient to meet the demand for Labatt beer in the U.S." Id. KPS was

completely unrelated to InBev N.V./S.A. and its subsidiaries, with absolutely no common

ownership. Evaluating the government9s approval of KPS, the district court stated "[t]here is no

3 InBev USA did business as "Labatt USA." Id. at *4-5.
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evidence of any secret agreement or that the sale is in any way a sham." Id. at *23. The district

court ultimately approved the Justice Department's proposed final order. Id. at *26.

4. The relationship between KPS, NAB and Labatt USA Operating Co.

"KPS is a Delaware limited partnership... in the business of providing management and

investment services to a collection of private equity funds." See October 15, 2009 Raquel Palmer

Aff. ("Oct. 15 Palmer Aff.") at ¶2 (Esber Supp. at p.A-30). Certain investment funds managed

by KPS own North American Breweries Holdings, LLC, a Delaware limited liability company,

which in turn owns 100 percent of NAB. See Oct. 15 Palmer Aff. at ¶4 (Esber Supp. at p.A-31).

Labatt USA Operating Co. "was formed in 2009 to acquire the assets of InBev

USA. .. including the Labatt Brands." See Pendegraft Aff. at ¶4 (Superior Supp. at p.4). Labatt

USA Operating Co. is and was at all times completely unrelated to InBev USA. See Oct. 21

Palmer Aff. at ¶5 (Superior Supp. at p.54). This is undisputed as Labatt USA Operating Co. is

an indirect wholly owned subsidiary of NAB. See Oct. 15 Palmer Aff. at ¶4 2 (Esber Supp. at

p.A-3 1). "In other words, Labatt USA [Operating Co.] is an indirect wholly owned subsidiary ®f

two private equity funds for which KPS provides management and investment services." See

Oct. 15 Palmer Aff. at ¶4 2 (Esber Supp. at p.A-3 1).

5. Labatt USA Operating Co.'s purchase of InBev USA.

On March 5, 2009, Labatt USA Operating Co. entered into the Purchase Agreement to

acquire from InBev USA "the assets necessary to enable Labatt USA [Operating Co.] to

distribute" the Labatt Brands "in the United States." Oct. 15 Palmer Aff. at ¶5 2 (Esber Supp. at

p.A-31); see also Esber Supp. at p.A-42 - A-117. The transaction closed March 13, 2009: See

Pendegraft Aff. at ¶7. At that point, InBev USA ceased being the supplier of all of the Labatt

Brands in the United States.
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Esber claims that Labatt USA Operating Agreement "expressly assumed" the

Distribution Agreement as part of its acquisition of the Labatt Brands from InBev USA. See

Esber Merit Brief at p.7. In support of this contention, Esber cites to the Answer of Labatt USA

Operating Co., KPS, NAB and Mr. Tomlin, which states the Distribution Agreement was an

acquired asset, and to a pleading where Labatt USA Operating Co.'s counsel stated "` [t]he

Distribution Agreement ... governed Esber's relationship with Labatt USA Operating Co., LLC

from March 13, 2009 until May 15, 2009, when Esber was terminated."' Id. at pp.7-8.

Yet, nothing cited by Esber contains the word "assume," and, in fact, the Distribution

Agreement provides if InBev USA should "cease functioning as the United States Supplier of

any one or more [of InBev USA's] Products, [Esber] agrees that. .. this Agreement shall

terminate immediately but only with regard to such [InBev USA] Products that [InBev USA]

ceases to import." See Esber Af£ at ¶12, Ex. A at p.4, Section 4(c), emphasis added (Esber Supp.

:at p.A-4, A-13). As it is undisputed InBev USA ceased distributing any and all Labatt Brands in

the United States on the effective date of the Purchase Agreement (March 13, 2009), the

Distribution Agreement likewise immediately terminated on March 13, 2009 in accordance with

its express terms.

6. Labatt USA Operating Co.'s termination of Esber's right to distribute the
Labatt Brands.

Within days after the Purchase Agreement became effective, NAB began contacting all

distributors of Labatt Brands and Genesee Brands,4 including Esber, requesting them to submit

proposals and make presentations regarding their ability and plans to distribute the brands. See

4 NAB requested distributors of Genesee Brands to rimake presentations as well, because NAB's
indirect wholly owned subsidiary, High Falls Operating Co., LLC, had recently acquired the
Genesee Brands, and NAB, Labatt Operating Co. and High Falls Operating Co. desired to
consolidate the distribution networks for the Labatt Brands and the Genesee Brands. See Tomlin

Aff, at ¶11 (Superior Supp. at p.8).



Tomlin Aff. at ¶¶4-8, Exs. A, B and C attached thereto (Superior Supp. at p.6-7, 9-14). Esber

responded to the request and made a PowerPoint presentation (see Tomlin Aff. at ¶¶8, Exs. C

and D attached thereto (Superior Supp. at p.7, 12-51)), which not only requested that it continue

to be the distributor for Labatt Brands and Genesee Brands in the territories in which it had

previously distributed, but also requested to be appointed in the place of Superior as the Genesee

Brands distributor in "some territories for which Esber did not previously have the right to

distribute the Genesee Brands." See Tomlin Aff. at ¶9, Ex. E attached thereto (Superior Supp. at

p.7, 52).5

After the presentations were considered, on May 15, 2009 (only two months after the

Purchase Agreement became effective), both Labatt USA Operating Co. and High Falls

Operating Co. notified Esber that it was terminated as the Labatt Brands and Genesee Brands

distributor, See Tomlin Aff. at ¶10 (Superior Supp. at p.7-8). The notice of termination

explained that "Superior would be the distributor for the Labatt Brands and the Genesee Brands

in Stark, Wayne, Holmes, Tuscarawas and Carroll Counties," and that another distributor, which

is not a party to this action, "would be the distributor for the Labatt Brands and the Genesee

Brands in Ashland, Richland, Morrow and Crawford Counties." See Tomlin Aft: at ¶10

(Superior Supp. at p.7-8).

5 Esber's actions in doing so belied its claim, which it asserted before the Trial Court and the

Fifth Appellate District, that Labatt USA Operating Co. was not a successor manufacturer with a

right to terminate existing distributors, because NAB's acquisition of the Genesee Brands

through its indirect wholly owned subsidiary, High Falls Operating Co., presented a situation

virtually identical to Labatt USA Operating Co.'s acquisition of the Labatt Brands-related assets

from InBev USA.
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IV. LAW AND ARGUMENT.

Appellee, Superior Beverage Company, Ltd.'s Proposition of Law No. 1:
An appellant's proposition of law must be supported by facts in the record.

This Court should reject Esber's Proposition of Law, and affirm the Fifth Appellate

District's March 12, 2012 Opinion and Judgment Entry, because, if Esber's interpretation of the

Act is correct, Esber's Proposition of Law is not supported by facts in the record. The central

theme of Esber's Proposition of Law is that R.C. 1333.85(D), the Act's successor manufacturer

termination provision, "applies only if a franchise relationship has not already been established

directly between the successor manufacturer and the distributor of the acquired products or

brands." See Esber Merit Brief at p.17. Based upon this interpretation of R.C. 1333.85(D), Esber

claims that, prior to the attempted termination of Esber's franchise, Labatt USA Operating Co.

:had entered into a direct contractual relationship with Esber, thus establishing a "franchise"

under the Act. See Esber Merit Brief at p.15. Consequently, Esber posits R.C. 1333.85(D) no

longer applied and the Fifth Appellate District erred in upholding the termination of Esber's

Distribution Agreement.

If Esber's interpretation of R.C. 1333.85(D) is correct (a contention Superior dispels

infra), Esber's Proposition of Law is based upon a faulty factual premise - that Labatt USA

Operating Co. entered into a direct contractual relationship with Esber. See Esber Merit Brief at

p.15. Esber cannot contend a written contract exists between Labatt USA Operating Co. and

Esber, as none exists. Esber's "direct contractual relationship" argument, instead, is based on a

claim that Labatt USA Operating Co. assumed the Distribution Agreement between InBev USA

and Esber in connection with its acquisition of InBev USA's assets (see Esber Merit Brief at

p.15), but the problem for Esber is that the Distribution Agreement could not be assumed.
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The express terms of the Distribution Agreement provide, if InBev USA, for any reason,

should "cease functioning as the United States Supplier of any one or more [of InBev USA's]

Products, [Esber] agrees that...this Agreement shall terminate immediately but only with regard

to such [InBev USA] Products that [InBev USA] ceases to import." See Esber Aff. at ¶12, Ex. A

at p.4, Section 4(c), emphasis added (Esber Supp. at p.A-4, A-13). There is no dispute InBev

USA ceased distributing all of the Labatt Brands in the United States on March 13, 2009, the

effective date of the Purchase Agreement with Labatt USA Operating Co. Rather than being

assumed by Labatt USA Operating Co., as Esber contends, the entire Distribution Agreement

terminated immediately on March 13, 2009 in accordance with its own express terms.6

Even Esber claims that "[o]n its face, R.C. 1333.85(D) seeks to address the disposition of

a`franchise' that existed between the predecessor manufacture and its distributor upon the

acquisition of a brand by a successor manufacturer." See Esber Merit Brief at p.17. In other

words, under Esber's own interpretation of R.C. 1333.85(D), a successor manufacturer may

terminate its predecessor's distributors, if the successor manufacturer has not entered into a

direct relationship with the distributor. Since the Distribution Agreement could not be assumed,

Esber's Proposition of Law is not supported by the facts of record, and Labatt USA Operating

Co.'s termination of Esber's Distribution Agreement falls squarely within the ambit of R.C.

1333.85(D), as articulated by Esber.

Esber's Proposition of Law is not remotely applicable to the facts of this case.

6 Since the Distribution Agreement terminated by its own terms, Esber was an at will distributor
that could be terminated under R.C. 1333.85(D), pursuant to Esber's own interpretation.
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Appellee, Superior Beverage Company, Ltd.'s Proposition of Law No. 2:
The Ohio Alcoholic Beverages Franchise Act permits a successor manufacturer to
terminate a franchise agreement with a predecessor's distributor without cause,
even if the franchise agreement is otherwise a binding obligation of the successor
manufacturer as a result of the form of the acquisition.

This Court should reject Esber's arguments and its Proposition of Law, and affirm the

Fifth Appellate District's March 12, 2012 Opinion and Judgment Entry, because: (1) R.C.

1333.85(D) is a clear and unainbiguous statute that permits a successor manufacturer to

terminate a predecessor's distributors regardless of whether a franchise agreement directly binds

the successor manufacturer; (2) R.C. 1333.83 does not create ambiguity as it does not apply to

the facts of this case; (3) even if R.C. 1333.83 were interpreted to create ambiguity, R.C.

1333.85(D) controls as the more specific provision; and (4) the Act's legislative history supports

a conclusion that a successor manufacturer may terminate a predecessor's distributors regardless

of whether a franchise agreement directly binds the successor manufacturer:

1. R C 1333.85(D) is a clear and unambiguous statute that permits a successor
manufacturer to terminate a predecessor's distributors regardless of whether a

This Court also should reject Esber's Proposition of Law and affirm the decision below,

because R.C. 1333.85(D) is a clear and unambiguous statute that permits a successor

manufacturer to terminate a predecessor's distributors regardless of whether a franchise

agreement directly binds the successor manufacturer. It is axiamatic that a court's "primary goal

in construing a statute is to ascertain and give effect to the intent of the legislature." State v.

Chappell, 127 Ohio St.3d 376, 379, 2010 Ohio 5991, 939 N.E.2d 1234, 379. The starting point

for determining the legislature's intent is "first of all in the language employed." Id. The first

step in examining the language "is to determine whether the statute is clear and unambiguous."

Estate ofHeintzelnaan v. Air -h'xperts, Inc., 126 Ohio St.3d 138, 142, 2010 Ohio 3264, 931
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N.E.2d 548. If so, "there is no occasion to resort to other means of interpretation." Chappell,

127 Ohio St.3d at 379. Rather, if the statute is clear and unambiguous, "it is the duty of the court

to enforce the statute as written, making neither additions to the statute nor subtractions

therefrom." Heintzelman, 126 Ohio St.3d at 142.

R.C. 1333.85(D) is clear and unambiguous, and the subsection provides in pertinent part

as follows:

If a successor manufacturer acquires all or substantially all of the stock or

assets ofanother manufacturer through merger or acquisition or acquires or is

the assignee of a particular product or brand of alcoholic beverage from another
manufacturer, the successor manufacturer, within ninety days of the date of the

merger, acquisition, purchase, or assignment, may give written notice of

termination, nonrenewal, or renewal of the franchise to a distributor of the

acquired product or brand. Any notice of termination or nonrenewal of the
franchise to a distributor of the acquired product or brand shall be received at the
distributor's principal place of business within the ninety-day period. If notice is
not received within this ninety-day period, a franchise relationship is established
between the parties. If the successor manufacturer complies with the provisions of
this division, just cause or consent of the distributor shall not be required for the
termination or nonrenewal. ...

R.C. 1333.85(D), emphasis added.

Esber does not challenge the Fifth Appellate District's conclusion that Labatt USA

Operating Co. was a successor manufacturer under the Act. Instead, Esber twists and contorts

the Act's plain language to argue that R.C. 1333.85(D) does not permit a successor manufacturer

to terminate a prior manufacturer's distributor, if the successor manufacturer has itself entered

into or assumed a written distribution agreement. Even if Esber were correct that Labatt USA

Operating Co. assumed Esber's Distribution Agreement as part of its acquisition from InBev

USA of the Labatt Brands-related assets, the clear and unambiguous language of R.C.

1333.85(D) permits a successor manufacturer to terminate a predecessor's distributor regardless
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of whether the distributor's franchise agreement is directly binding upon the successor

manufacturer.

This is evident from the legislature's use of the word "merger," the meaning of which the

legislature is presumed to know. See Wilson v. Porterfield, 28 Ohio St.2d 176, 178, 277 N.E.2d

207 (1971). "It is settled law that a merger involves the absorption of one company by another,

the latter retaining its own name and identity, and acquiring the assets, liabilities, franchises and

powers of the former." Morris v. Silvas, 27 Ohio St.2d 26, 31, 272 N.E.2d 105 (1971); see also

RBS Citizens, N.A. v. Zigdon, 8th Dist. No. 93945, 2010 Ohio 3511, P43 ("As a result of a

merger, the surviving entity assumes `all obligations belonging to or due each constituent

entity"'), emphasis added, quoting ASA Architects, Inc. v. Schlegel, 75 Ohio St.3d 666, 672, 665

N.E.2d 1083 (1996), quoting R.C. 1701.82(A)(3). As with the meaning of the word "merger,"

the legislature is "presumed to act with knowledge of existing law" - specifically, the law

regarding obligations of an entity surviving a merger. Summit Beach, Inc. v. Glander, 153 Ohio

St. 147, 150, 91 N.E.2d 10 (1950).

When the legislature drafted R.C. 1333.85(D) so as to permit a successor manufacturer to

terminate pre-existing distributors following a merger, it is presumed that the legislature knew

that it was expressly permitting a successor manufacturer to terminate a franchise agreement that

already was a direct, binding obligation of the successor manufacturer, as the surviving entity. In

the case of a merger, R.C. 1333.85(D) gives the surviving, successor manufacturer ninety days to

decide whether to terminate existing distributors. During the ninety-day termination window, the

terms of a franchise (whether oral, written or statutorily imposed) between the predecessor and

its distributor are binding obligations of the successor manufacturer that continue to control the

relationship between the successor manufacturer, as the survi_ving entity, and the pre-existing
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distributors. The Act disposes of the argument that the pre-existing franchise relationships are

binding obligations of the successor manufacturer, as R.C. 1333.85(D) gives the surviving,

successor manufacturer the right to terminate any such franchise relationship following the

merger. The fact that the legislature expressly permitted the termination of franchise agreements

following a merger completely dispenses with Esber's erroneous argument that "R.C.

1333.85(D) applies only if a successor manufacturer has not yet established its own direct,

franchise relationship with the distributor." See Esber Merit Brief at p.17, emphasis in original.

As a practical matter, there is no difference under the Act between a merger and an asset

acquisition, like that involved in this case, where a successor manufacturer acquires of all assets

related to the distribution of particular brands, including the franchise agreements necessary for

continued distribution of the brands. In either event, the successor manufacturer will need time

(the ninety-day termination period) to evaluate the acquired distribution network and make

decisions as to how to effectively, and economically distribute the acquired brands. Regardless

of whether the successor manufacturer acquires pre-existing distribution agreements as part of its

acquisition (which is equivalent to a merger where all such agreements are binding obligations of

the successor manufacturer as a matter of well settled law), the successor manufacturer will still

need something (i.e., the predecessor manufacturer's franchise agreements) to govern the terms

of the distribution of its brands until termination decisions are made. Holding otherwise, as

Esber urges, essentially would require this Court to delete the words "merger" and "acquisition"

from R.C. 1333.85(D).

In a last ditch effort to counter the one and only logical interpretation of R.C. 1333.85(D)

- that its language expressly contemplates permitting a successor manufacturer to terminate pre-

existing franchise agreements that are directly binding upon the successor manufacturer - Esber
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claims that such an interpretation would render the third sentence of the subsection "meaningless

because it provides that a franchise relationship `is established' if notice is not received within

ninety days." See Esber Merit Brief at p.17. The full third sentence of R.C. 1333.85(D), which

provides "If notice is not received within this ninety-day period, a franchise relationship is

established between the parties", is not rendered meaningless by the proper interpretation of the

statute.

R.C. 1333.83 applies to "manufacturers" generally, and requires every manufacturer to

have a written contract with or to offer a written contract to its distributors. If a manufacturer

fails to comply with this obligation and if a distributor distributes for the manufacturer for ninety

(90) days, the R.C. 1333.83 imposes a statutory franchise relationship between the manufacturer

and distributor. R.C. 1333.85(D), on the other hand, applies to "successor manufacturers," and

requires every successor manufacturer to provide notice to distributors of the termination,

nonrenewal or renewal of the distributor's franchise following a merger, acquisition, or brand

purchase. If the successor manufacturer fails to give the required notice and a distributor

distributes for the successor manufacturer for ninety (90) days, then R.C. 1333.85(D) ends the

successor manufacturer's ability to terminate a distribution agreement following a merger or

complete asset acquisition, and imposes a statutory franchise between the successor

manufacturer and distributor where the successor manufacturer did not acquire distribution

agreements with a brand purchase. The "franchise is established" language in R.C. 1333.83 and

R.C. 1333.85(D) address the same situation - the establishment of a franchise when either a

manufacturer or a successor manufacturer fail to comply with statutory requirements for a

written contract or written notice of how the successor manufacturer intends to treat a

distributor's franchise agreement.
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Whether the franchise relationship is established by a written agreement or through a

statutory imposition under R.C. 1333.83, the franchise relationship is not a binding obligation of

a successor manufacturer unless and until the successor manufacturer enters into a written

franchise agreement with the distributor or fails to provide the distributor with a termination

notice under R.C. 1333.85(D) within the ninety-day period provided thereunder.

Esber's strained interpretation of R.C. 1333.85(D) should be rejected.

2. R C 1333.83 does not create ambiguity as it does not apply to the facts of this case.

Esber argues that R.C. 1333.85(D) is ambiguous, because of R.C. 1333.83. According to

Esber, R.C. 1333.83 sets forth a threshold issue for determining whether a protected franchise

exists not only as between an original manufacturer and a distributor, but also as between a

successor manufacturer and a distributor. See Esber Merit Brief at p.14. Esber's argument goes

like this: since Labatt USA Operating Co., a successor manufacturer, assumed Esber's

Distribution Agreement, a protected franchise was established directly between Labatt USA

Operating Co. and Esber under R.C. 1333.83 immediately upon Labatt USA Operating Co.'s

asset acquisition from InBev USA, and, thus, Labatt USA Operating Co. could no longer

terminate the franchise under R.C. 1333.85(D). See Esber Merit Brief at p.15.

Despite Esber's arguments, R.C. 1333.83 does not create any ambiguity, because it does

not apply to the facts of this case. R.C. 1333.83 provides two mechanisms for the creation of a

franchise: a manufacturer itself entering a contract directly with a distributor; and a distributor

distributing beer or wine for a manufacturer for more than ninety days. Esber's argument does

not address the second mechanism, as there is no dispute that Esber did not distribute beer or

wine for Labatt USA Operating Co. for more than ninety days prior to receiving notice of

termination. Rather, Esber, focusing on the first mechanism, clai_ms that Labatt USA Operating
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Co. assumed Esber's Distribution Agreement, a claim that has no basis in the facts as discussed

under Superior's Proposition of Law No. 1 infra.

R.C. 1333.83, on its face, does not apply to the facts of this case. R.C. 1333.83's express

language is limited to situations where a manufacturer itself and a distributor enter a contract,

and not a situation where a successor manufacturer "assumes" a contract of another

manufacturer. Since Esber does not claim that Labatt USA Operating Co. itself signed a contract

with Esber, R.C. 1333.83 does not apply and does not render R.C. 1333.85(D) ambiguous.

3. Even if R C 1333.83 were interpreted to create ambiguity, R.C. 1333.85(D) controls

as the more specific provision.

Even if it were possible to read R.C. 1333.83 as applying to a successor manufacturer's

"assumption" of obligations under a predecessor's franchise agreements, Esber's proposed

interpretation of R.C. 1333.83 and the interplay with R.C. 1333.85(D) turns fundamental rules of

statutory interpretation upon their head. When a general statute conflicts with a specific statute,

this Court has explained that courts first must attempt to reconcile the statutes, and that, if the

statutes are irreconcilable, then the "specific statute will prevail unless the general statute can be

shown to be the later adoption of the two and the manifest intent of the General Assembly was to

have the general provision control." Summerville v. City of Forrest Park, 128 Ohio St.3d 221,

227, 2010 Ohio 6280, 943 N.E.2d 522, construing R.C. 1.51 and R.C. 1.52(A).

While Esber does not expressly state it is attempting to reconcile R.C. 1333.83 and R.C.

1333.85(D) pursuant to the above-referenced analysis, Esber does appear to offer a method of

reconciling the provisions. Specifically, Esber states R.C. 1333.85(D) does not grant a successor

manufacturer the right to terminate a franchise "that it has itself expressly entered into directly

with its predecessor's distributer." See Esber Merit Brief at p.16. Esber offers the alternative that

R.C. 1333.85(D), instead, "was intended to preserve the statutory framework set forth in R.C.
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1333.83, while providing new protections for distributors who fall outside the protective cloak of

R.C. 1333.83 and are subject to termination without cause under the common law." See Esber

Merit Brief at p.15. These new protections, according to Esber, are that R.C. 1333.85(D) only

grants new rights to distributors, who are subject to termination without cause under common

law as a result of the lack of an agreement with a successor manufacturer, because the subsection

"requires that the successor manufacturer pay financial compensation to the distributor for

diminished value of its business." See Esber Merit Brief at p.20.

Assuming arguendo that R.C. 1333.83 creates ambiguity with R.C. 1333.85(D), Esber's

attempt to reconcile these provisions fails miserably, because it would require this Court to

delete express language from R.C. 1333.85(D). As discussed in infra, R.C. 1333.85(D)

expressly grants a successor manufacturer surviving a merger the right to terminate a franchise,

although, if R.C. 1333.85(D) did not exist, the merger automatically would result in the

predecessor's agreements being binding, direct obligations of the successor manufacturer.

Moreover, Esber's proposed reconciliation ignores the common sense realities of a successor

manufacturer transaction involving a merger or a complete asset acquisition that is evident from

the language employed in the statute. The legislature did not state that the acquired distribution

agreements are automatically binding upon the successor manufacturer. To the contrary, the

legislature chose to state that the acquired distribution agreements become binding obligations of

the successor manufacturer if notice of termination is not provided within ninety (90) days.

This shows a legislative intent to give a successor manufacturer time to evaluate the

distribution network during the ninety-day termination period. In order for a successor

manufacturer to evaluate the acquired distribution network, obviously there has to be continued

distribution of the acquired brands and something must govern a predecessor's distributor's

19



continued distribution of the brands during the evaluation period. The mechanism to control the

continued distribution during the ninety-day termination period is the pre-existing distribution

agreements that are automatically binding on the successor manufacturer in the context of a

merger and that are acquired as assets in a complete asset acquisition.

Not only does Esber's interpretation deny successor manufacturers this right in the

context of mergers and complete asset acquisitions, but its interpretation also creates an absurd

result. The absurd result is evident because a successor manufacturer could evaluate distributors

through continued distribution in the ninety-day termination period and decide to terminate

distributors under R.C. 1333.85(D) so long as it acquired only a brand without acquiring all

assets related to the distribution of the brand (i.e., the distribution agreements). In such a case,

there is no contractual relationship between the successor manufacturer and the distributor. At

the same time, however, Esber's interpretation completely prohibits a successor manufacturer

'from performing any evaluation whatsoever and prohibits any termination under R.C.

1333.85(D) if the successor manufacturer merges with another company or acquires all of

another company's assets, arguing that the distribution agreements already are binding

obligations on the successor manufacturer as a result of a merger or a complete asset acquisition.

In other words, Esber's interpretation requires this Court to rewrite R.C. 1333.85(D) by

completely striking the "merger or acquisition" language from the subsection.

As is evident, Esber's strained interpretation of R.C. 1333.83 cannot be reconciled with

R.C. 1333.85(D). R.C. 1333.83 is the general provision requiring a "manufacturer" to contract

with a distributor. R.C. 1333.85(D), on the other hand, is a specific provision governing the

relationship between a predecessor's distributors and a successor manufacturer following a

merger, asset acquisition or brand purchase. R.C. 1333.85(D) plainly contemplates a successor
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manufacturer terminating a franchise with a predecessor's distributor, if the franchise (whether

oral, written or statutorily created) is already a direct, binding obligation of the successor

manufacturer.

As R.C. 1333.85(D) was enacted after R.C. 1333.83 and the General Assembly has not

indicated an intention for R.C. 1333.83 to trump R.C. 1333.85(D), the application of

fundamental rules of statutory interpretation contradicts Esber's case.

4. The Act's legislative history supports a conclusion that a successor manufacturer
may terminate a predecessor's distributors regardless of whether a franchise
agreement directly binds the successor manufacturer.

An analysis of the Act's legislative history mandates a conclusion that a successor

manufacturer may terminate a predecessor's distributors regardless of whether a franchise

agreement directly binds the successor manufacturer. Prior to April 16, 1993, there was nothing

in the act addressing a successor manufacturer situation, as only R.C. 1333.83 required every

manufacturer to "contract with or offer in good faith to its distributors a written franchise" and

provided a franchise "is established between the parties" if a distributor distributes products for

"six months or more without a written contract." 1991 Am.S.B. No. 284. R.C. 1333.85

completely prohibited manufacturers from cancelling or failing to renew a franchise without

"just cause," but did not contain a "D" section or otherwise address successor manufacturers.

1991 Am.H.B. No. 693.

Effective April 16, 1993, the General Assembly created an exception to the prior

statutory language by enacting the "D" section in R.C. 1333.85. See 1991 Am.H.B. No. 725

("[A> EXCEPT AS PROVIDED..."). While Esber characterizes the 1993 addition of R.C.

1333.85(D) as the legislature recognizing "the continued vulnerability of `at-will' distributors"

(see Esber Merit Brief at pp.25-26), the language of the new provision tells a wholly different
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story. The addition of subsection (D) to R.C. 1333.85 expressly permitted a successor

manufacturer to terminate a franchise without just cause (a completely new right under the Act),

if the successor manufacturer provided notice of termination within ninety days of a merger,

asset acquisition, or brand purchase.

Esber's arguments based upon the historical amendments to R.C. 1333.83 and R.C.

1333.85(D) do not change the fact the legislature created a new right for successor

manufacturers. For instance, Esber points to amendments to both provisions that became

effective on November 9, 1994 in support of its argument.7 The "a franchise is established"

language, to which Esber points, already was in R.C. 1333.83 and was added to R.C. 1333.85(D)

at that time. See Esber Merit Brief at p.29; 1993 Am.S.B. No. 209. As discussed, the "franchise

is established" language does not support Esber's interpretation for R.C. 1333.83 uses such

language to impose a "franchise" only where a manufacturer fails enter a written contract as

required by that section. Obviously, if a manufacturer has failed to enter a "franchise," the only

"franchise" that can be established is a statutory franchise.

The "franchise is established" language in R.C. 1333.85(D), on the other hand, applies

whether or not an existing written agreement exists. In a successor manufacturer situation, the

distributor may have had an oral, written or statutorily created franchise with the predecessor

manufacturer, and the successor manufacturer may have acquired a brand only, without any

distribution agreements, or it may have acquired a predecessor's brand-related assets, including

distribution agreements, or it may have acquired all of a predecessor's assets and liabilities,

including distribution agreements, through a merger. In any of these situations, the successor

manufacturer has ninety days to notify the distributor of the acquired product or brand regarding

7 The General Assembly has not made any substantive amendments to either R.C. 1333.83 or
R.C. 1333.85(D) since 1993 Am.S.B. No. 209 became effective on November 9, 1994.
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how the successor intends to treat the distributor's "franchise" (i.e., termination, nonrenewal, or

renewal), which, based on the definition in R.C. 1333.82(D)8, includes any contractual

relationship whether oral, written or statutorily created. If the successor manufacturer acquires

only a brand, without any distribution agreements, and the successor fails to notify the distributor

regarding how its franchise will be treated, R.C. 1333.85(D) "establishes" a statutory franchise -

the only franchise available. However, if the successor manufacturer acquires distribution

agreements as part of a merger or asset acquisition and fails to notify the distributor regarding

how its franchise will be treated, R.C. 1333.85(D) cuts off the successor's ability to terminate the

distributor and "establishes" the acquired written agreement as the "franchise." The "a franchise

is established" language in R.C. 1333.85(D) simply does not support Esber's historical argument.

Esber makes the bald assertion that there is nothing in the legislative history that suggests

that "R.C. 1333.85(D) was intended to grant a successor manufacturer the statutory right to

terminate a new franchise relationship that the successor manufacturer itself has established with

a distributor." See Esber Merit Brief at p.27, emphasis in original. Of course, Esber's claim

again ignores the legislature's use of the word "merger" in R.C. 1333.85(D), which by definition

results in a successor manufacturer creating a franchise relationship with every single one of the

predecessor's distributors, and the practical realities of a merger or complete asset acquisition

where the successor manufacturer will need time (the ninety-day termination period) to make

decisions regarding its distribution network.

8 R.C. 1333.82(D) defines "franchise" as "a contract or any other legal devise used to establish a
contractual relationship between a manufacturer and distributor."

23



Following the footprint of the Act's clear legislative history confirms the predicate that

R.C. 1333.85(D) permits a successor manufacturer to terminate a predecessor's distributors, even

if franchise agreements are otherwise binding upon the successor manufacturer.

Appellee, Superior Beverage Company, Ltd.'s Proposition of Law No. 3:
Manufacturers and distributors may alter the limitations period for asserting
claims under a written or statutorily imposed franchise because the Ohio
Alcoholic Beverages Franchise Act does not set forth a limitations period.

Finally, this Court should dismiss Esber's appeal because Esber failed to assert the claims

within the time period specified in the Distribution Agreement. The Act does not contain a

limitations period for manufacturers or distributors to assert claims under either the Act or a

written agreement entered in accordance with the Act. As a result, a provision in a franchise

agreement altering the general limitations period and waiving claims asserted beyond the

limitations period is not void pursuant to R.C. 1333.83.

To the contrary, such a provision is permissible under prior decisions of this Court

holding that "the parties to a contract may validly limit the time for bringing an action on a

contract to a period that is shorter than the general statute of limitations..." Barbee v. Nationwide

Mut. Ins. Co.. 130 Ohio St.3d 96, 100, 2011 Ohio 4914, 955 N.E.2d 995. The Distribution

Agreement expressly required that any claims Esber had against InBev USA (as well as any

perceived claims against Labatt USA Operating Co.) "arising during the term of this Agreement

shall be noticed to Supplier in writing within ninety (90) days of its occurrence..." See Esber

Aff. at ¶12, Ex. A at p.12, Section 15, emphasis added (Esber Supp. at p.A-4, A-21). This

provision amounts to an alteration of the limitations period for claims under the Distribution

Agreement, which otherwise would be fifteen years for a breach of the agreement or six years for

a violation of the Act.
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The Distribution Agreement provides further that a claim not noticed within ninety (90)

days "shall be deemed to be waived by" Esber. See Esber Aff. at ¶12, Ex. A at p.12, Section 15,

emphasis added (Esber Supp. at p.A-4, A-21). This Court has held that "the doctrine of waiver is

applicable to all personal rights and privileges, whether secured by contract, conferred by statute,

or guaranteed by the Constitution." Sanitary Commercial Serv., Inc. v. Shank, 57 Ohio St.3d 178,

180, 566 N.E.2d 1215 (1991). It is undisputed Esber did not notify Labatt USA Operating Co. of

any claim within ninety (90) days of the termination of its Distribution Agreement - the agreed

upon contractual limitations period. Thus, Esber has waived the very same claims it makes here.

V. CONCLUSION.

Based on the foregoing facts and legal authorities, the Fifth Appellate District properly

concluded Labatt USA Operating Co. was a successor manufacturer with the right to terminate

Esber's Distribution Agreement. This conclusion is compelled whether R.C. 1333.85(D) is

deemed to be ambiguous or unambiguous. In either case, the clear legislative intent was to

enable a successor manufacturer to terminate distributors without just cause if it provides timely

notice of termination, whether it be in the case of a merger or asset acquisition where a

terminated distributor contends the franchise agreements already are binding obligations of the

successor manufacturer, or whether it be in the case of a successor manufacturer's acquisition of

a single brand without any prior distribution agreements. This ultimate conclusion is further

compelled because Esber's Distribution Agreement could not be assumed by its own terms,

Labatt USA Operating Co. did not assume Esber's Distribution Agreement, and Esber failed to

assert its claims within the Distribution Agreement's contractual limitations period thus waiving

its claims.
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The Fifth Appellate District's March 12, 2012 Opinion and Judgment Entry should be

affirmed.
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LEXSTAT

Page's Ohio Revised Code Annotated:
Copyright (c) 2013 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 129th Ohio General Assembly

and filed with the Secretary of State through File 157 and 189
* Annotations currentthrough September 28, 2012 ***

OHIO REVISED CODE GENERAL PROVISIONS
CHAPTER 1. DEFINITIONS; RULES OF CONSTRUCTION

CONSTRUCTION

Go to the Ohio Code Archive Directory

ORC Ann. 1.51 (2013)

§ 1.51. Special or local provision prevails over general; exception

if a general provision conflicts with a special or local provision, they shall be construed, ifpossible, so that effect is
given to both. If the conflict between the provisions is irreconcilable, the special or local provision prevails as an
exception to the general provision, unless the general provision is the later adoption and the manifest intent is that the

general provision prevail.

HISTORY:

134 v H 607. Eff 1-3-72.
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LEXSTAT

Page's Ohio Revised Code Annotated:
Copyright (c) 2013 by Matthew Bender & Company, Inc., a member of the LexisNexis Group.

All rights reserved.

Current t.brough Legislation passed by the 129th Ohio General Assembly
and filed with the Secretary of State through File 157 and 189

** * Annotations current through September 28, 2012 ***

OHIO REVISED CODE GENERAL PROVISIONS
CHAPTER h DEFINITIONS; RULES OF CONSTRUCTION

CONSTRUCTION

Go to the Ohio Code Archive Directory

ORC Ann. 1.52 (2013)

§ 1.52. Irreconcilable statutes or amendments

(A) If statutes enacted at the same or different sessions of the legislature are irreconcilable, the statute latest in date of

enactment prevails.

(B) I.f amendments to the same statute are enacted at the same or different sessions of the legislature, one
amendment without reference to another, the amendments are to be harrnonized, if possible, so that effect may be given
to each. If the amendments are substantively irreconcilable, the latest in date of enactment prevails. The fact that a later
amendment restates language deleted by an earlier amendment, or fails to include language inserted by an earlier
amendment, does not of itself make the amendments irreconcilable. Amendments are irreconcilable only when changes
rnade by each cannot reasonably be put into simultaneous operation.

HISTORY:

134vH607.Eff1-3-72.
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LEXSTAT

Page's Ohio Revised Code An.notated:
Copyright (c) 2013 by Matthew Eender & Company, Inc., a member of the LexisNexis Group.

All rights reserved.

Current through Legislation passed by the 129th Ohio General Assembly
and filed with the Secretary of State through File 157 and 189

*** Annotations current through September 28, 2012 ***

TITLE 17. CORPORATIONS -- PARTNERSHIPS
CORPORA.TIONS

CHAPTER 1701, GENERAL CORPORATION LAW
MERGER OR CONSOLIDATION

Go to the Ohio Code Archive Directory

ORC Ann. 1701.82 (201.3)

§ 1701.82, Effect of merger or consolidation; actions to set aside

(A) When a merger or consolidation becomes effective, all of the following apply:

(1) The separate existence of each constituent entity other than the surviving entity in a merger shall cease, except
that whenever a conveyance, assignment, transfer, deed, or other instrument or act is necessary to vest property or rights
in the surviving or new entity, the officers, general partners, or other authorized representatives of the respective
constituent entities shall execute, acknowledge, and deliver those instruments and do those acts. For these purposes, the
existence of the constituent entities and the authority of their respective officers, directors, general partners, or other
authorized representatives is contuaued notwithstanding the merger or consolidation.

(2) In the case of a consolidation, the new entity exists when the consolidation becomes effective and, if it is a
domestic corporation, the articles contained in or provided for in the agreement of consolidation shall be its original
articles. In the case of a merger in which the surviving entity is a domestic corporation, the articles of the domestic
surviving corporation in effect immediately prior to the time the merger becomes effective shall continue as its articles
after the merger except as otherwise provided in the agreement of inerger.

(3) The surviving or new entity possesses all assets and property of every description, and every interest in the
assets and property, wherever located, and the rights, privileges, immunities, powers, franchises, and authority, of a
public as well as of a private nature, of each constituent entity, and, subject to the limitations specified in section
2307 97 of the Revised Code all obligations belonging to or due to each constituent entity, all of which are vested in the
surviving or new entity without further act or deed. Title to any real estate or any interest in the real estate vested in any
constituent entity shall not revert or in any way be impaired by reason of such rn.erger or consolidation.

(4) Subject to the limitations specified in section 2307.97 of the Revised Code, the surviving or new entity is
liable for all the obligations of each constituent entity, including liability to dissenting shareholders. Any claim existing
or any action or proceeding pending by or against any constituent entity may be prosecuted to judgment, with right of
appeal, as if the merger or consolidation had not taken place, or the surviving or new entity may be substituted in its

place.

(5) Subject to the Iimitations specified in section.23Q7.97 of the Reyised Code, all the rights of creditors of each
constituent entity are preserved unimpaired, and all liens upon the property of any constituent entity are preserved
urdmpaired, on only the property affected by those, liens imxnediatety.prior tq the effective date of the merger or
consolidation. If a general partner of a constituent partnership is not a general partner of the entity surviving or the new
entity resulting from the rnerger or consolidation, then the former general partner shall have, no liability for any
obligation incurred after the merger or consolidation except to the extent that a former creditor of the constituent

3
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partnership in which the former general partner was a partner extends credit to the surviving or new entity reasonably
believing that the former general partner continued as a general partner of the surviving or new entity.

(B) If a general partner of a constitu.ent partnership is not a general partner of the entity surviving or the new entity
resulting from the inerger or consolidation, the provisions of division (B) of section 1782 434 [1782.43.4] of the

Revised Code shall apply.

(C) In the case of a merger of a domestic constituent corporation into a foreign surviving corporation, limited
liability company, or lim.ited partnership that is not licensed or registered to transact business in tlus state or in the case
of a consolidation of a domestic constituent corporation into a new foreign corporation, limited liability company, or
limited partriership, if the surviving or new entity intends to transact business in this state and the certificate of merger
or consolidation is accompanied by the information described in division (B)(4) of section 1701.81 of the Revised Code,
then, on the effective date of the merger or consolidation, the surviving or new entity shall be considered to have
complied with the requirements for procuring a license or for registering to transact business in this state as a foreign
corporatioii, liznited liability company, or limited partnership, as the case may be. In such a case, a copy of the
certificate of inerger or consolidation certified by the secretary of state constitutes the license certificate prescribed by
the laws of this state for a foreign corporation transacting business in this state or the application for registration
prescribed for a'foreign limited partnership or limited liability company.

(D) Any action to set aside any merger or consolidation on the ground that any section of the Revised Code
applicable to the merger or consolidation has not been complied with shall be brought within ninety days after the
effective date of that merger or consolidation or be forcver barred.

(E) As used in this section, "corporation" or "entity" applies to both domestic and foreign corporations and entities
where the context so permits. In the case of a foreign constituent entity or a foreign new entity, this section is subject to
the laws of the state under the laws of which the entity exists or in which it has property.

HISTORY:

133 v S 158 (Eff 7-17-70); 141 v H 412 (Eff 3-17-87); 145 v S 74. Eff 7-1-94; 150 v S 80, § 1, ef1:.4-7-05.
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(T19th General Assembly)
(Substitute House '13iIl Number 693)

I( .

. '. 1 4 . . . . .
t , . . . . .

U .. . ..

"i. .{j; . . . . . . . .

` I. . . . . .^ . . .

^.^ . . . .

:._^' _ ..' . . . . .

To amend sections 1301.01, 1301.02, 1301.03, 1301.04,

1301.05, 1301.06 1301.09,1301.10,1301.15, 1302:10 ,
rc^ '•,

1302.42, 1302.93, 1303.03, 1303.44, 1304.06, 1305.02,^ti 1
1307.07, 1309.11, 1309.12, 1310.01, 1310.02, 1310.03,._ .. _, .. ,.:. . _, . ,_.
1310.04, 1310.05, 1310.06, 1310.07, 1310.08, 1310.10,
1310.99, 1317.22, 1333.85, 1339.74, 1707.03, 1707.37,

tj^
and 4505.13; to arnend, for the purpose of adopting
new section numbers as indicated in parentheses, sec-

tions 1310.01 (1315.01), 1310.02 (1315.02), 1310.03

(1315.03), 1310.04 ( 1315.04), 1310.05 (1315.05),

1310:06 ( 1315.06), 1310.07 (1315.07), 1310.08

R (1315.08), 1310.09 (1315.09), 1310.10 (1315.10),

ii 1310.11 (1315. 11), and 1310.99 (1315.99); and to enact

ff -UrY new sections 1310.01 to 1310.11 and sections 1310.12

to 1310.78 of the Revised Code to adopt Article 2A of^^^ aya^n^^^ES s ,
,^-̂0 the Uniform Cominorcial Code pertainit^g to leases, to

^1i^4' make ' conforrning changes in other laws, to make
^^i^`k^ .'1.' . . . . . . .. . ' .. . . . i .

changes r°egarding tne treatment oi speciiic gUods

under the Layaway Law, and to make changes re-

garding1s the Alcoholic Beverage Franchise Law.
C4^ . . . . . . . . . .

M.i . ^IIj4 . . . . . . . . . . . . .

Be it ena,cted by the General Assembly of the State of Ohio:
•^^^ ,I.

SECTION 1. That sections 1301.01 , 1301.02, 1301.03? 1301.04,1301.05,
1301.06, 1301.09, 1301:10, 1301.15, 1302.10, 1302.42, 1302.93, 1303.03,
1303.44, 1304.06, 1305.02, 1307.07, 1309.11, 1309.12, 1310,01, 1310.02,

M 1310.03 , 1310.04 , 1310.05 , 1310.06, 1310.07 , 1310.08, 1310.10, 1310.99,
1317.22, 1333.85, 1339.74, 1707.03, 1707.37, and 4505.13 be amended,
sections 1310.01 (1315.01), 1310.02 (1315:02), 1310.03 (1315.03), 1310.04
(1315.04):1310.05 (1315.05), 1310.06 (1315.06),1310.07 (1315.07),1310.08
(1315:03), 2310.09 (1315.09), 1310.10 (1315.10), 1310.11 (1315.11),and

,` Y *
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eneral AssembIy)
>tise Bi13 Number 693)

AC

, 1301.02, 1301.03, 1301.04,
09, 1301.10, 1301.15, 1302.10,
03, 1303.44, 1304.06, 1305.02,
12, 1310.01, 1310.02, 1310.03,
06, 1310.07, 1310.08, 1310.10,
85, 1339.74, 1707.03, 1707.37,

for the purpose of adopting

indicated in parentheses, sec-

), 1310.02 (1315.02), 1310.03

315.04), 1310.05 (1315.05),

310.07 (1315.07), 1310.08

615:09), 1310.10 (1315.10),

310.99 (1315.99); and to enact

1310.11 and sections 1310.12

td Code to adopt Article 2A of

d Code pertaining to leases, to

ges in other laws, to make

treatment of specific goods

,w, and to make changes re-

;verage Franchise Law.

ssembly of the State of Ohio:

l • Ol, 1301.02,1301.03,1301.04,130
5, 1302.10, 1302.42, 1302.93, 130
7, 1309.11, 1309.12, 1310.01, 131
6, 1310.07, 1310.08, 1310.10, 131
3, 1707.37, and 4505.13 be amer
2 (1315.02), 1310.03 (1315.03),13
a6 (1315.06), 1310.07 (1315.07), 13
1.10 (1315.10), 1310.11 (1315.11),
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Til
1310.99,(1315.99) be ^^hessl, ae nd w sections 1310 01,v1310.02,

;;. nu^bersl^l^ a4, 1310.0 5, 1310:06,1310.07, 1310.03,1310.09,1310.10, and
1310 03,and sections 1310.12, 1310.13, 1310.14,1310.15,1310.16,1310.17,
1310.111310.19, 1310.20, 1310.21, 1310.22, 1310.23, 1310.24, 1310.25,

1310.16,
1310.2, 1310.27, 1310.28, 1310.29, 1310.30, 1310.31, 1310.32, 1310.33,
1310•34, 1310.35, 1310.36, 1310.37, 1310.33, 1310•39, 1310.40, 1310.41,
.1310.^, 1310.43, 1310.44, 1310.45, 1310.46, 1310.47, 1310.48, 1310.49,
1310.50, 1310.51, 1310.52, 1310.53, 1310.54, 1310.55, 1310.56, 1310.57,1310.65,
1310.5$, 1310.59, 1310.60 1310.61, 1310.62, 1310.63, 1310.64,

1310.66, 1310.67, 1310. 680.71310.77, , 1310.71, 1310.72, 1310,73,
the Revised Code be

1310.74, 1310.75, 13 r
enacted to read as follows:

Sec. 1301.01. As used in Chapters 1:301., 1302., 1303., 1304., 1305.,
1306•, 1307., 1308., =d 1309•, AND 1310_ of the Revised Code, unless
the context otherwise requires, and subject to additional definitions

contained in su* THOSE chapters:
(A) "Action" in the sense of a judicial proceeding includes reeoup-

ment, counterclaim, set-off, suit in equity, and any other proceedings in

which rights are determined.
^B)'°Aggrieved party" means a party entitled to resort to a remedy.
(C) "Agreement" means the bargain of the parties in fact as found in

their language or by implication from other circumstancesz including
course of dealing ey,usage of trade, or course of performance as provided
in sections 1301.11 and 1302.11 of the Revised Code. Wheth ^^hapteers
ment has legal consequences is determined by ^ ^ x309 AND
1301., 1302., 1303., 1304., 1305acabe^other^*ise by3the law of contracts.
1310. of the Revised Code,.if app

(D) "Bank" means any person engaged in the business of banking.docu
(E) "Bearer" means the person in p as a^ie to bearersorrm ctorsed in

ment of title, or certificated security p y
blank.(F) "Bill of lading" means a document evidencing the receipt of goods
for shipment issued by a person engaged in the business of transporting or
forwarding goods, and includes an airbiII• "Airbill" means a document
serving for air transportation as a bill of lading does for marine or rail
transportation, and includes an air consignment note or airmw Ybiraneh of a

(G) "Branch" includes a separately incoi}co.e aLCU --

bank.
'(H) "Burden of establishing" a fact means the burden of persuading

the triers of fact that the existence of the fact is more probable than its

nonexistence.
(1) "Buyer in ordinary course of business" means a person who,, in

{y3# good faith and without knowledge that the sale to him is in violation of the
yWnershi rl hts or security interest of a third party in the goodsLbuys in
qtdu►ary cougrse from a person in the business of selling goods of that kind
but does not include a pawnbroker. All persons who sell minerals or the
11ke, ineluding oil or gas, at the wullhead or nainehead shail be deemed to be

^, .
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rod not exceeding ninety days,
to make any report required by

hall violate or participate in the

any ineorrect statement of a
tatement made pursuant to this

o state any material fact neces-
zformation lawfully required by

any lawful investigation by the

s section49444^ 1315.11 ofthe
the first degree.

^ at retail is a layaway arrange-
i, SPECIFIC GOODS at a price
! g&&& Jah4 -theee^ 4seaftt
t-t a^^^^^^
^a f-0 ft^ft4 " eft&,the
by a written contract between
oject to division (A)(1) of section
11 d i th tt

;. .

ac-refund to the buyer the ents for the merchandise ar speci.f̂ic goods a^c-
payments, and part paym rovided that the contract shall not
cording to the terms of the contract, p cent
contain any term which permits the seller to retainmore than fifty per

of the
total amount of deposits, down payz^eents, or part payments made by

the buyer;
(7) Any

reasonable charges the seller may add to the layaway price,

such as delivery or storage charges, and the conditions under which the

ci^arges are assessed to the buyer; y^ ^tten
(8) A provision that if the buyer cancels the contract by gi g

into the
notice of cancellation to the seller within five days after entenng d. b the
layaway a.x^'angement, the seller shall refund the total fo

r
tm]P^ ha^aisE

buyer in deposits, down payments, and part paym ement;
or specific goods which are the subject of the laya^vaya^ng

(9) A provision that the
buyer may cancel the contract by giving

written notice of cancellation to the seller at any time. Upon receipt of this
notice, the seller shall consider the layaway arrangement terminated and

sha.il provide a refund to the buyer in accordance with the contrac t, this

section, and section 1317.23 ofthe Revised Code. r uired to
(B) If a contract for sale at retail is a layaway arrangement e^l

be evidenced by a written contract under division (A^ttens cottracta that

that layaway arrangement is not evidenced by a is ovcrne^l by sec-
complies with this section, the layaway arrange ment g

a provz e a copy a e wzx en tion 1317.21 of the Revised Code.
r pays the initial deposit, down Sec. 1333.35. No manufacturer or clistributor shall cancel or fail to
:or the merchandise or specific franchise or substantially change a sales area or territory without
vay arrangement. The written renew athe prior consent of the ather party for other than just cause and without at
or s ecific which are the least sixty days' written notice to the other party setting forth the reasons

p goods for sueb cancellation, failure to renew, or substantial change.
ing, when available, the madel, (A) Neither party sl7all be required to give to the othpr party such

lise or specific goods; notice if any of the following events occura teY or an assignment for the
er agrees to apply toward pay- (1) The filing of petition in banla'np

er agrees to take from the buYer . benefit of creditors by the other party; in ^a^^^AtcY against either
^ry^ Ti,o ^;l;,,^ nf an invo luntary petition

c goods which are the subject of '"' `." `"'" bparty, which petition is not dismissed within thirty cEays; _
a down a ents or part pay- (3) The cancellation, revocation, or suspension for more t^, the

p Ym ^ days of any permit required to be held by either p^Y to ^,
^lae buyer to be cons^ered in handling of alcoholic beverages.

The occurrence of any one of the foregoing events shall eor^stitute just
G)(S).and (8) of this section, the cause for cancellation or failure to renew a^e^ or su.lrstaa^taallY
rn paytnents, or part payments changing a sales area or territory without the prior consent of the other

dches the layaway arrangement, puty'rehandise or specific goods from (B) The occurrence of any of the following events shall not constatute
aid to just cause for cancellation of or failure to renew a francl^^e or snb^^y

e total amount the buyer p changing a sales area or territary without the prior eonwnt of the other
posits, down payments, or part A^':
goods which are the subject of

aat if no merchandise or specific.,
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(1) The failure or refusal on the part of either party to engage in any
act or practice which would result in a violation .of any federal laa, or
regulation or any law or rule of this state;

(2) The restructuring, other than in bankruptcy proceedings, of a
manufacturer's business organization;

(3) A unilateral alteration of the franchise by a manufacturer for a
reason unrelated to any breach of the franchise or violation of sections
1333.82 to 1333.86 of the Revised Code by the distributor;

(4j A manufacturer's sale, assignment, or other transfer of the manu-
facturer's product or brand to another manufacturer ^whieh it ex_
epei9e-a e&41-84.

(C) If a manufacturer or distributor cancels or fails to renew a fran-
chise, the distributor shall sell to the manufacturer and the manufacturer
shall purchase from the distributor all of the distributor's inventory of the
manufacturer's products and sales aids at the laid-in cost to the distributor
including freight and cartage, provided that upon payment therefor the
distributor shall transfer to the manufacturer good title to all such prop_
erty free.of liens and encumbrances.

Sec. 1339.74. A work of art that is trust property under section
1339.72 or 1339.73 of the Revised Code is not subject to the claims, liens, or
secuzdty interests of the creditors of the art dealer, notwithstanding Chap.
ters 1301. to 4609- 1310. of the Revised Code.

Sec. 1707.03. (A) As used in this section, "exempt" means that,
except in the case of securities the right to buy, sell, or deal in which has
been suspended or revoked under an existing order of the division of
securities under section 1707.13 of the Revised Code or under a cease and
desist order under division (H) of section 1707.23 of the Revised Code,
transactions in securities may be carried on and completed without compli-
ance with sections 1707.08 to 1707.11 of the Revised Code.

(B) A sale of securities made by or on behalf of a bona fide owner,
neither the issuer nor a dealer, is exempt, if such sale is made in good faith
and not for the purpose of avoiding sections 1707.01 to 1707.45 of the
Revised Code, and is not made in the course of repeated and successive
transactions of a similar character. Any sale of securities over a stock
exchange which is lawfully conducted in this state and regularly open for
public patronage and which has been established and operated for a period
nf af lPact fivpvaarc nrinr fn m1nc qalP a.t. ('nmmissinn nnt v.xreedinsr {;he

commission regularly charged in such transactions is also exempt.
(C) The sale of securities by executors, administrators, receivers,

trustees, or anyone acting in a fiduciary capacity is exempt, where such
relationship was created by law, by a wiIl, or by judicial authority, and
where such sales are subject to approval by, or are riade in pursuance to
authority granted by, any court ofcompetent jurisdiction or are otherwise
authorized and lawfully made by such fiduciary.

(D) A sale to the issuer, to a dealer, or to an institutional investor is
exempt.
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Sub. H. B. No. 693 620 4 a

has priority over creditors of the dealer as provided in sections 1309,01 to
1309.50 of the Revised Code without notation of the security interest on a
certificate of title or without the retention of a manufacturer's or im
porter's certificate.

(B) Subject to division (A) of this section, any security agreement
covering a security interest in a motor vehicle, if a notation of the agree-
ment has been made by the clerk of the court of common pleas on the face of
the certificate of title, is valid as against the creditors of the debtor,.
whether armed with process or not, and against subsequen.t purchasers,
secured parties, and other lienholders or claimants. All security interests,
liens, mortgages, and encumbrances noted upon a certificate of title take
priority according to the order of time in which they are noted on the
certificate by the clerk. Exposure for sale af any motor vehicle by its
owner, with the knowledge or with the knowledge and consent of the
holder of any security interest, lien, mortgage, or encumbrance on it, does
not render otteh THAT security interest, lien, mortgage, or encumbrarice
ineffective as against the creditors of aueh THAT owner, or against hold-
ers of subsequent security interests, liens, mortgages, or encumbrances
upon etwh THAT motor vehicle,

The secured party, upon presentation of the security agreement to
the clerk of the county in which the certificate of title was issued, together
with the certif"icate of title and the fee prescribed by section 4505.09 of the
Revised Code, may have a notation of the security interest made. The
clerk shall issue, over his signature and seal of office, a new original
certificate of title from the automated title processing records that in-
dicates the security interest and the date theree^ OF THE SECURITY
INTE RE ST.

When the security interest is discharged, the holder of it shah note its
discharge on the face of the certificate of title over his signature. Prior to
delivering the certificate to the owner, the holder or his agent shall present
it to the clerk for the purpose of having the clerk note the cancellation of the
security interest on the face of the certificate of title ar=d upon the records
of the clerk. The clerk, if wdeh TI'iAT cancellation appears to be genuine,
shall note the cancellation on the certificate of title and -he ehQ alsoeete
t4e e&Re on his records.

r01 XTnraTvcrrmr.sc^enrnrvr At^ry PR.t1ViSIC3N OF SF^d;TI9NS
\V/ lY^l PY1ssN+++}caiaa.G

1310.01 TO 1310.78 OF THE REVISED CODE OR OF ANY OTHER
LAW, THE LEASE OF A MOTOR VEHICLE OR TRAILER DOES
NOT CONSTITUTE A CONDITIONAL SALE OR CREATE A SECU-.
RITY INTEREST MERELY BECAUSE THE LEASE AGREEMENT.
PERMITS OR REQUIRES THE LESSOR, AT. THE END OF THE
LEASE TERM, TO ADJUST THE RENTAL PRICE TO EITHER A
HIGHER OR A LOWER AMOUNT BY REFERENCE TO THE
AMOUNT THE LESSOR REALIZES UPON THE SALE OR OTHER
DISPOSITION OF THE MOTOR VEHICLE OR TRAILER.
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SEcTIO1v 2. That existing sections 1301.01,1301.02,1301.03, 1301.04,
1301.05, 1301.06, 1301.09, 1301.10, 1301.15, 1302.10, 1302.42, 1302.93,
1303.03, 1303.44, 1304.06, 1305.02, 1307.07, 1309.11, 1309.12, 130.01,
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