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NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIO

Appellant, Industrial Energy Users-Ohio ("IEU-Ohio" or "Appellant") hereby gives its

notice of appeal, pursuant to R.C. 4903.11 and 4903.13, S.Ct.Prac.R. 10.02(A), and Ohio

Adm.Code 4901-1-02(A) and 4901-1-36, to the Supreme Court of Ohio and Appellee, the Public

Utilities Commission of Ohio ("Commission" or "PUCO"), from the Commission's March 7,

2012 Entry (Attachment A); May 30, 2012 Entry (Attachment B); July 2, 2012 Opinion and

Order (Attachment C); October 17, 2012 Entry on Rehearing (Attachment D); December 12,

2012 Entry on Rehearing (Attachment E); and January 30, 2013 Entry on Rehearing (Attachment

F) in Case No. 10-2929-EL-UNC (collectively, the "Capacity Case Decisions").

Appellant was and is a party of record in Case No. 10-2929-EL-UNC and timely filed its

application for rehearing from the March 7, 2012 Entry on March 27, 2012; timely filed its

application for rehearing from the May 30, 2012 Entry on June 19, 2012; timely filed its

application for rehearing from the July 2, 2012 Opinion and Order on August 1, 2012; and timely

filed its application for rehearing from the October 17, 2012 Entry on Rehearing on

November 15, 2012. On December 14, 2012, IEU-Ohio filed a notice of appeal with the Court

in Case No. 2012-2098. Subsequent to filing the notice of appeal, an application for rehearing

was filed with the Commission seeking rehearing of the Commission's December 12, 2012 Entry

on Rehearing. On January 18, 2013, the Commission moved to dismiss IEU-Ohio's

December 14, 20i2 appeal on grounds that it was prematurely filed. On January 30, 2013, the

Commission denied the application for rehearing from its December 12, 2012 Entry on

Rehearing. IEU-Ohio hereby gives its notice of appeal from the Capacity Case Decisions.

The Capacity Case Decisions are unlawful and unreasonable for the reasons set out in the

following Assignments of Error:
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The Capacity Case Decisions are unlawful and unreasonable since any
authority the Commission may have to approve prices for generation-
related capacity service does not permit the Commission to apply a cost-
based ratemaking methodology or resort to R.C. Chapters 4905 and 4909,
to supervise and regulate pricing for generation-related capacity services.
Similarly, the Capacity Case Decisions are unreasonable and unlawful to
the extent that they state or otherwise suggest that AEP-Ohiol has a right
to establish rates for generation-related services that are based on any cost-
based ratemaking methodology, including the ratemaking methodology
identified or referenced in R.C. Chapters 4905 and 4909.

2. The Capacity Case Decisions are unlawful and unreasonable because the
Commission's jurisdiction under R.C. 4905.04, 4905.05, 4905.06, and
4905.26, extends to an electric light company, only when it is "engaged in
the business of supplying electricity for light, heat, or power purposes to
consumers within this state,"2 and does not include wholesale transactions
between AEP-Ohio and competitive retail electric service ("CRES")

providers.

The Capacity Case Decisions are unlawful and unreasonable because the
Commission is without authority to "adjudicate controversies between
parties as to contract rights."3 The Commission's Capacity Case
Decisions rest upon the Commission's assessment of AEP-Ohio's rights
under PJM Interconnection, L.L.C.'s ("PJM") Reliability Assurance
Agreement ("RAA"), a contract approved by the Federal Energy
Regulatory Commission ("FERC"), which is subject to Delaware law.
The Commission is without jurisdiction to determine what, if any, rights
AEP-Ohio may have under an agreement and this is particularly true in
this case since the RAA is subject to the exclusive jurisdiction of FERC..

1 the i___ ' ' L._,. ....41.,....;+t, 4..4. Assuming for purposes of argument tnat tn^,orr^iiiission 11a^ Ql"WlLy LU
authorize the billing and collection of a generation-related capacity service
charge pursuant to R.C. Chapters 4905 and 4909, the Capacity Case
Decisions are unreasonable and unlawful because AEP-Ohio failed to
present the required evidence and the Commission failed to comply with
the substantive and procedural requirements contained in such Chapters.

5. The Capacity Case Decisions, which claimed to set a generation-related

capacity rate consistent with the RAA, are unlawful and unreasonable

inasmuch as the Capacity Case Decisions violate the plain language of the

1 As used herein, AEP-Ohio refers to Ohio Power Company, which has merged with Columbus

Southern Power Company.

2 R.C. 4905.03.

3 New Bremen v. Pub. Util. Comm., 103 Ohio St. 23, 30-31 (1921).
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RAA, which must be interpreted under Delaware law (the controlling law
under the RAA).

a. The administratively-determined "cost-based" rates for AEP-Ohio's
certified electric distribution service area contained in the Capacity Case
Decisions violate the plain language of Article 2 of the RAA that states the
RAA has a region-wide focus and pro-competitive purpose.

b. Even if the Commission could establish cost-based rates that were
consistent with the RAA, the Commission unlawfully and unreasonably
based its determination of "cost" upon the embedded cost of AEP-Ohio's
owned and controlled generating assets based on a defective assumption
that such generating assets are the source of capacity available to CRES
providers serving customers in AEP-Ohio's certified electric distribution
service area. The RAA requires that any change to the default pricing,
PJM's Reliability Pricing Model ("RPM" or "RPM-Based Pricing"), must
be just and reasonable and looks to the Fixed Resource Requirement
("FRR") Entity, and the FRR Entity's Service Area and the Capacity
Resources in the FRR Entity's Capacity Plan to establish any pricing other
than RPM-Based Pricing. Based on the plain meaning of the word "cost,"
the Capacity Case Decisions' sanctioning of the use of embedded cost to
establish generation-related capacity services is arbitrary and capricious.
In addition, the uncontested evidence demonstrates that AEP-Ohio is not
an FRR Entity, AEP-Ohio's owned and controlled generating assets are
not dedicated to serve Ohio load or satisfy any FRR obligation and also

demonstrates that AEP-Ohio's owned and controlled generating assets are
not the Capacity Resources in the FRR Entity's Capacity Plan. In such
circumstances, the Commission's reliance upon embedded cost data for
AEP-Ohio's owned and controlled generating assets to establish the cost
incurred to provide generation-related capacity services to CRES

providers is arbitrary and capricious.

6. The Capacity Case Decisions, which offer AEP-Ohio the opportunity to
obtain above-market compensation for generation-related capacity service
through a deferred revenue supplement [computed based upon the
difference between RPM-Based Pricing and $188.88/megawatt-day
("MW-day"), including interest charges], are unlawful and unreasonable
for the reasons detailed below.

a. The above-market supplement is unlawful and unreasonable inasmuch as
it allows AEP-Ohio to collect above-market compensation for generation-
related capacity service in violation of Ohio law's prohibition on
collecting transition revenue or its equivalent. The above-market
supplement also violates the terms of AEP-Ohio's Commission-approved
settlement commitment to not impose lost generation-related revenue
charges on shopping customers.
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b. The above-market supplement conflicts with the policies contained in R.C.
4928.02, which relies upon market forces, customer choice, and prices
disciplined by market forces to regulate prices for competitive electric
services. Additionally, the Capacity Case Decisions are unlawful and
unreasonable inasmuch as the Commission authorized AEP-Ohio to
collect above-market compensation for generation-related capacity
service, which will provide AEP-Ohio's generation business with an
unlawful subsidy in violation of R.C. 4928.02(H).

c. The Commission is prohibited under R.C. 4928.05(A), from regulating or
otherwise creating a deferral associated with a competitive retail electric
service under R.C. 4905.13. The Commission may only authorize deferred
collection of a generation service-related price under R.C. 4928.144, and
any such deferral must be related to a rate established under R.C.
4928.141 to 4928.143.

d. The Commission unlawfully and unreasonably authorized AEP-Ohio to
defer the collection of generation-related capacity service revenue. Under
generally accepted accounting principles, only an incurred cost can be
deferred for future collection. To the extent that the Capacity Case
Decisions imply the Commission's intended use of R.C. 4928.144, that
Section also requires the Commission to identify the incurred cost that is
associated with any deferral, a requirement unreasonably and unlawfully
neglected by the Capacity Case Decisions.

e. The Commission unlawfully and unreasonably determined that allowing
AEP-Ohio to collect above-market compensation for generation-related
capacity service was appropriate to address AEP-Ohio's claims regarding
the financial performance of its generation business, the competitive
business segment under Ohio law. T he Commission's deference to AEP-
Ohio's claims regarding the financial performance of its competitive
generation business is also unlawful and unreasonable because it violates
the Commission's prior determinations holding that such financial
performance is irrelevant for purposes of establishing compensation for
generation-related service.

f. The Commission unlawfuliy and unreasonably authorized AEP-Ohio to
increase the above-market revenue supplement by adding carrying charges
to the deferred supplement without any evidence that carrying charges, or
any specific level of carrying charges, are lawful or reasonable.

g. The Capacity Case Decisions are unlawful and unreasonable because they
fail to recognize that the rates and charges applicable to non-shopping
customers, i.e. customers taking service under AEP-Ohio's electric
security plan ("ESP"), are also providing AEP-Ohio with compensation
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for generation-related capacity service, it ignores or disregards the fact
that AEP-Ohio has maintained that non-shopping customers are, on
average, paying nearly twice the $188.88/MW-day price, and it fails to
establish a mechanism to credit such excess compensation obtained from
non-shopping customers against any deferred balance the Capacity Case
Decisions work to create by comparing RPM-Based Pricing to the
$188.88/MW-day price. The non-symmetrical and arbitrary bias
embedded in the Capacity Case Decisions' description of how the deferred
revenue supplement shall be computed guarantees that AEP-Ohio shall
collect, in the aggregate, total revenue for generation-related capacity
service substantially in excess of the revenue produced by using the
$188.88/MW-day price to determine AEP-Ohio's generation-related
capacity service compensation for shopping and non-shopping customers.

7. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to restore RPM-Based Pricing as required by R.C.
4928.143(C)(2)(b), when it rejected AEP-Ohio's ESP in its February 23,
2012 Entry on Rehearing in AEP-Ohio's consolidated ESP proceeding
(which included this proceeding). Additionally, the Capacity Case
Decisions are unlawful and unreasonable because the Commission
abrogated its February 23, 2012 Entry on Rehearing despite the fact that
no party filed an application for rehearing from the February 23, 2012
Entry on Rehearing challenging the appropriate level of compensation
AEP-Ohio was to receive for generation-related capacity service during
the pendency of the Commission's review in this proceeding.

8. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the temporary two-tiered rates authorized therein violate the comparability
requirements in R.C. Chapter 4928, which require the generation-related
capacity service rate applicable to CRES providers or otherwise to
shopping customers to be comparable to the generation-reiatea capacity
service rate embedded in AEP-Ohio's standard service offer ("SSO") rates
and are otherwise unduly discriminatory in violation of Ohio law.

9. The Capacity Case Decisions are unlawful and unreasonable because the
temporary two-tiered rates established by the March 7, 2012 Entry and
May 30, 2012 Entry were not based upon the record from this proceeding.

10. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission failed to direct AEP-Ohio to refund the above-market
portion of capacity charges in place since January 2012 or credit the
excess collection against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.
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11. The Capacity Case Decisions are unlawful and unreasonable inasmuch as
the Commission violated R.C. 4903.09, by failing to properly address all
material issues raised by the parties.

12. In addition to the individual errors committed by the Commission which
are referenced or identified herein, the totality of the Commission's
conduct throughout this proceeding is arbitrary and capricious, an abuse of
discretion, otherwise outside the law and "... at variance with `the
rudiments of fair play' long known to our law. The Fourteenth
Amendment condemns such methods and defeats them." West Ohio Gas
Co. v. Public Utilities Commission, 294 U.S. 63, 71 (1935) (quoting
Chicago, Milwaukee, & St. Paul Ry. Co. v. Polt, 232 U.S. 165, 168
(1917)). Additionally, the implications of the Commission's unlawful and
unreasonable actions in the proceeding below now threaten to reach
beyond the customers served by AEP-Ohio as both Duke Energy Ohio,
Inc. ("Duke") and The Dayton Power and Light Company ("DP&L") have
filed copycat applications seeking to impose hundreds of millions of
dollars in unlawful, unreasonable, and above-market generation-related
charges upon the customers they serve.

13. The Capacity Case Decisions are unlawful and unreasonable because they
unreasonably impair the value of contracts entered into with CRES
providers by retroactively altering the capacity pricing method that was in
place when such contracts were executed. The unlawful and unreasonable
impairment arises, in the particular circumstances presented by this case
(and will arise in the case of Duke's copycat application if the
Commission grants Duke's request), because the prices established by
PJM's RPM-Based Pricing establishes generation-related capacity service
prices three years in advance and the Capacity Case Decisions alter the
capacity prices that had been fixed and were known and certain at the time
such contracts were executed. To the extent the Commission has any
authority to approve prices for generation-related capacity services by
altering the ratemaking methodology, that authority may not be lawfully
exercised to affect the prices established by the capacity pricing method
previously approved by the Commission, in force by operation of law and
known and certain for contracts entered into prior to the effective date of

the new capacity pricing method.

WHEREFORE, Appellant respectfully submits that Appellee's Capacity Case Decisions

are unlawful, unjust, and unreasonable and should be reversed. The case should be remanded to

the Appellee with instructions to correct the errors complained of herein.
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Respectfully submitted,

wg& ;^kw
Samuel C. Randazzo (Reg. No. 0016386)
(Counsel of Record)

Frank P. Darr (Reg. No. 0025469)
Joseph E. Oliker (Reg. No. 0086088)
Matthew R. Pritchard (Reg. 0088070)
McNees Wallace & Nurick LLC
21 East State Street, 17th Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Facsimile: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com
mpritchard@mwncmh.com

COUNSEL FOR APPELLANT,
INDUSTRIAL ENERGY USERS-OHIO
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ATTACHMENT A

BEFORE

TliE PLTBLIC LTTII;I'TIES COM7v1ISSION OF OHIO:

In. the Iviarter, of filie Appi.icati:orr of Ohio }
Power Company and Colurnbus Southem ) Case No. 10-2376-EL-UNC
Power Company for Authority to Merge )
and.,Relaitec.i Approvals. ^

In the Matter of the A.pplicatian of )
Columbus Southerri. Power Company and )
Qhio Power Company for A-athority to ) Case No.11-346-EL-SSO
Estabiash. a Standard Service Offer Pursuant ) Case No. 11348^-EL-SSO
Io Section 4928.143, Re-vised Code, in. the ^

^Form. of an Electric Security Plan.

hi ttie Matter of the Application: of }
Columbus Southern Power Company and ^ Cas'e No.11-349..-EIrAAM
Ohio Power Company for Approval of ^ Cas& No. 11-350-E.L-AAM
Certa in Accounting Authority. ^

In. the 'Matter of the App:lica^-%ozr of ^
Columbus Sourhem Power Company and ) Case. No.10-343-EI.-ATA
Ohio Power CoiApany to Amend their ) Case No.1t}-344-EL-ATA
Emergency Curtailment Service Riders. }

In the Matter of the Coraam%ssion Review of )
t^j,''.-, f- ;, :` i ^'`^E..„ 1
(.s[G ti6^^JiR'4^3.1Y 1^SSGLL^^.-7 ^31 L311itJ d^LJY4c1 I

Coinpany and Colum.bug 5o:utheri-1 Power }
Cornparry. }

In ^he Matter of the Application of )
Columbus Southern Power Company and )
Ohio Power Company for Approval of )

)Mechanisms to Recover Deferreti Fuel
Costs Ordered Under Section 4928.144, }
Revised Code.

f'. . AT.. ^f dt ' ft]')Q UT 'I T'hTd'^
i'q Sl. 117"L7G J-L L- kJ 1 V^',..

Case No.11-4920-EI.,-IZI7R.
Ca.se I'+To:1.1-4921-EL-RDR

ENTRY

The Comrnission finds:



1(1.2376-EL--UNC, et aL -3_

(5) On Eebru^zry 28, 2012, AEPrC}hic►: submitted its proposed
corAp4iance> tariffs cosifaining the provisioiis, terixts, arid
conditions of its previons eleetric seeurity plan, as approved iia
Case No. 0$-917-ELa-SS^ (ESP 1) et aI. In the Maatte^ of the
.Appticatiaat of'Codumbus 5outhern Power C€3mpany and C7hio Pvwer
atopaiay frrt° Authority to Esfabdish a Standard Service Offer
Pursuant to 5ectzon 4928:143, Revi.sed Code; in the Forrrt, of an
FlcchiG Security Plan. AEP-Ohio fu.rther explains that the
implcmentatirsn af the phase-in recovery rider (PIRR), as
approved in ESP 1, was recalculated on its jan-uary and
February coltectzcsns and carrying costs for those two months
basecl on the long term debt rate^. Therefore, AEP-Ohio states
that the iiew PIRR rates are: designed to collect th.e' revised
bax^nce. over the retnai:rir€g 82 months of the amortization
perBod.

(6) On. March 2, 2012, Industrial Energy Users-Ohio {JEU-Ohio}
t'i.led objectipn.s to AEP-Ohio's compliance tariff^s. In its
oI;ijectionsr TEU-Ohici asserfs that AEP-Oh.i©rs compliance tariffs
contain a blended fuel adjustment clause (FAC) transmission
ccist rec€ivery rider (TCRR) for both Ohio Power Company and
Columbus Southern Power Company instead of individual
provisions, irnproperly included the PIRR in its compliance
tariffs, and failed to file an appropriate application of its
eapacity cha.rges. IEV-Ohio also maintains that AEP-Ohio
incorrectly omitted key terzns and conditions of service.

(7) On March 5, 201Z ormet fiied an cibjection to AEP-Ohio's
coraplianee tariffs. Ormet cc ►ntends that the inel.usion of the
PIRR ffi the cornpliance tari.ff6 ig impropex and unautht)rized.

^8} On March 5, 2012, AEP-Ohio filed a Noti.ce cif Intent that it
intends to submit a, modified ESP pursuant to Section 4928.143,
Revised Cqcl.er by March -10, 2012.

(9). On March 6, 2012, the Ohio Consumers' Counsel and the
Appalachian Peace and Justice Netwrar:k (collectively
OCC/APJN) filed a motion to reject portions of AEP-Ohio's
compliance filing that implement the PIRR. In the alternatzve,
CCCf APJN request that the Crrm-nissian issue an order to stay
tIic- coIlectiort: of the PIRR rates ar order the PIRR rates he
coIlecte d subject to ref tzrd.



10-2376-EL-UNC, et al.

to include a TCRR rate for its IRi'-LU customers. Therefore, we
direct AEI'-Ohio to amend Original Sheet No. 475-1 to make it
consistent with. ESP 1's terms and conditions.

(14) WIth.respect to the PIRR, AEP-Ohio is directed to file, in final
form, new tariffs removing the PIRR at tlus time. The
Commlission wi1l address AEP-Ohao's application to establish
the PIRR by subsequent entry in the Deferred Fuel Cost Cases.

(15) Further, as AEP-Ohio filed corrections to its con-ipliance filing
on March 6, 2012, we do not need to address IEU-Ohio's
objection that. AEP-Qhio incorrectly omitted key terms and
conditions of service.

-5-

(16) In addition, as the captioned cases were con.solidated by the
Stipulation which the Conurrission disapproved, all future
filings should be made in the appropriate case docket, as the
consolidated. case matters will no longer be docketed in all of
the above-captioned cases.

(17) Fin.ally, the Commission notes that, on March 5, 2012, AEP-
Ohio filed xts notice of intent to file a modified ESP application.
The Commission expects that such modified ESP application
will include a thorough discussion of. any plans of A.EF-C?hio
to divest its generation assets, including provisions to ensure
that adequate capaci.qT will be available on an on-going basis to
Ohio customers, notwithstanding any potential plant

. . . . .. . . . . _.II^_.... ..L^ ^___-^._^-- -_- -- - ^- ^.._re^BreZts:eaai^r FEvvasaciIlb tV ecuc.Eeebs raGZ- ue61611 concCLica avI

small commercial customers and residential customers in the
former CSP service territory using more than 800 kWh in
winter months; provisions regarding plans to take advantage of
a territory-wide deployment of emerging metering technology
to provide ample choices regarding pricing, infvrrnation, and
electric energy services for customers in a competitive market,
including pro-idsionss that AEP-Ohio does not foreclose the
possibility of workhig collaboratively with other utilities, retail
energy suppliers, and 'xnterested stakeholders to explore cost
saving and market development opparturdties; provisions to
take advantage of the deployment of emerging distribution
system technologies in all locations -where they can cost-
effectively improve the efficiencv of the distribution system or
eidiance reliability consistent with the value customers place on



3:0-^376-EL-LTNC,et aL -7-

ORDEREI7F That the; ^ornp;^,rdes fiie in finaI form fout campIete.copies of tariffs.
One eQpy sftall be fUed with this case docket, one shaI1 be filed with each company's TRP
dacket, ^Md the remair ►irtg two copies shall be deszgnated for distribution to the Rafes and
'I'ara.f^v Division of the Cortrrission' Utffitaes f?epartment, The COrrepanies shall also
update rheir, respective tariffs previously filed electronicallyx with the Coxnmissian.'s
Docketing Division. It is, .fiirther;

ORDERED, That the Companies shall no#if)j their customers af the changes to flze
tariff via bi11 m.essage: or bill hisert withiui. 30 days of the effeetive' date. A copy of this
notice shall be subnrtitted to the Conurrnissian's Service Monitoring and Enforceznertt
Department prior to its distribution to customers. It is, farther,

ORDERED, That a copy of this entry be served ort all par°des of record.

THE PUBLIC UTILITIES`CC3MMISSIC7N OF OHIO

Tod A. S chler, Chairman

Pat.il A. C e1I Steven 1). Lesser

^^T/Sc

Entered in the Journal

07

Barcy F. McNeaI
Secretary



10-2929-EL-UNC -2-

modified electric security plan (ESP 2) cases,2 and the fact that
Cornmission, Staff is working on both proceedings, it is unlikely
that an order on the m.erits can be issued before May 31, 2012.
Furthermore, AEP-Ohio notes that, as part of its modified ESP
2 proceeding, it proposes an alternative two-tiered capacity
pricing m.echanism. AEP-Ohio reasons that consideration of
the capacity charge mechanism in the modified ESP 2
proceeding represents the potential for yet another change in
capacity rates for shopping customers. To avoid customer
confusion and uncertainty, undue disruption to the competitive
Ohio retail market, and financial harm to the Company given
the significant drop in the RP1VI rate effective June 1, 2012, AEP-
Ohio requests ffiat the current in.terirn capacity charges remain
in effect (tier one at $146/MW-day and tier two at $255 J MW-
da.y) until the Comrnission issues a decision on the merits.

(3) Memoranda contra AEP-Ohio's motion for an extension of the
currently effective interim capacity rates were filed by Ohio
Manufacturers' Association (OMA), jointly by Duke Energy
Commercial Asset Management (DECAM) and Duke Energy
Retail Sales (DERS), jointly by FirstEnergy Solutions (FES) and
Industrial Energy Users-Ohio (IEU-Ohio), Ohio Consumers'
Counsel (OCC), Exelon Generation Company (Exelon), and
Retail Energy Supply A.ssociation (RESA). Ohio Energy Group

(OEG) also filed a response:

(4) In their joint memorandum contra, FES and IEU-Ohio respond
that AEP-Ohio's motion for extension should be denied
because it is legally and procedurally deficient. Specifically,
FES and IEU-Ohio argue that the Commission has already
determined that the interim two-tiered capacity pricing ends on
May 31, 2012, and that RPM-based pricing wiIl resume on June
2, 2012. According to FES and IEU-Ohio, there is no reason to
alter the Commission's determination that the interim two-
tiered capacity pricing will remain in place only for that limited
period, particuIarly when customers and competitive retail
electric service (CRES) providers have, relied on the
Commissian's determination in making decisions regarding

2 fn the Matter of the Application of Columbus Southern Power Company and Ohio Poever Cornpanyfor Authority

to Establish a Standard Seraice Offer and in the Matter of the Applicaiiorc of Columbus Sort"rhenc Power Company

and Ohio Power Company for Approval of Certain Accounting Authority, Case Nos. 11346-ELrSSO,11-348-

Et<=S'SE7,11-349-EIrAAM, and 11-350-EIrAAM_



10-2923-EL-UNC -4-

offering nothing other than an unsubstantiated claim of
financial harm. OMA maintains that AEP-Ohio`s motion
would harm Ohio manufacturers, noting that AEP-Ohio is
asking for a rate increase that would impact shopping
customers immediately without any demonstration that there
is any harm to the Company. OMA further argues that AEP-
Ohio's motion for extension is an unlawful and untimely
attempt at rehearing of the Comunission's March 7, 2012, entry.
Finaiiy, OMA recommends that, if the Cmmission grants
AEP-Ohio's motion, the Conumission should also require the
Company to deposit the difference between the RPM-based
price for capacity and the amount authorized by the
Comndssion as additional or continued inte"rim relief into an
escrow account. If the Commission ultimately determines that
the state compensation mechanism should be based on RPM
pricing, OMA requests that AEP-Ohio be directed to return the
amount in escrow directly to customers that paid more than the
RPM-based price through agreements with CRES providers.

(6) DERS and DECAM contend that AEP-Ohio should not be
permitted, even on an interini basis, to charge anything more
than RPM-based capacity prices: DERS and DECAM believe
that AEI''-Ohio's effort in this proceeding to extend capaci.ty
pricing-that is above market rates will form the basis of the
Company's attempt to gain approval of its pending modified
ESP 2 proposal. Without the Commissiori s approval to extend
AFP-C}hin'c r,irrent ranacitv pr'icing. DERS and DECAMr ^ r cr

maintain that the Company will be unable to prove that its
proposed ESP is more favorable than a market rate option.
Further, DERS and DECAM note that the Commission's March
7, 2012, entry did not direct that the capacity pricing for
customers in the first tier should remain at the RPM price that
was then in effect. Rather, DERS and DECAM assert that, as
the RPM price changes for the 2012/2013 year, the capacity
price for customers in the first tier must Iikewise change.
According to DERS and DECAM, AEP-Ohio has failed to
demonstrate that the Coznmission should grant further
extraordinary relief. DERS and DECAM note that the relief
requested by AEP-Ohio wou]d have a prejudicial impact on the
competitive enviroiinent in Ohio by altering the business
arrangements made by CIzES providers. DERS andl DECAM
contend that AEP-Ohio has not offered verifiable, convincing
support for its projections of revenue loss. DERS and DECAM



10-2929-EL-iJNC

may be appropriate or lawf-Ul would be an embedded cost rate,
as AEP-Ohio seeks, or a marginal or incremental cost-based
rate. Further, Exelon points out that AEP-Ohio has known
since December 8, 2010, that it is required to charge CRES
providers RPM-based capacity prices. Finally, Exelon asserts
that granting AEP-Ohio's motion would effectively curtail
competition and -postpone market-based pricing indefinitely.

-6-

(9) Arguing that AEP-Ohio's motion should be denied, OCC notes
that the Comm.ission determined in its March 7, 2012, entry that
the state compensation mechanism would revert to RPM-based
capacity pricing effective June 1, 2012, and that some customers
may have relied on this entry in making decisions regarding
shopping. OCC adds that AEP-Ohio seeks to maintair< a
capacity price for customers in the first tier that will be neither
a cost-based nor rnaxket-based rate as of June 1, 2012.
Additionally, OCC contends that AEP-Ohio has offered no
evidence in support of its claim of financial harm. According to
OCC, the Commission has no jurisdiction to reverse its finding
in the March 7, 2012, entry that RPM-based capacity prices will
take effect on June 1, 2012. OCC notes that, because AEP-Ohio
failed to file a ti.mely application for rehearing of the March 7,
2012, entry, the Commission is without statutory authority to
consider the Company's requested relief.

(10) In its memorandum in response to AEP-Ohio's motion for
extension: OEG asserts that the Company's request is
reasonable, given that the implementation of a different pricing
mechanisrn for a short period of time may only serve to
aggravate the current uncertainty and customer confusion
regarding capari.ty pricing. Specifically, OEG notes that it does
not oppose an extension of AEP-0h2o's current capacity pricing
structure for a 60-day period through the end of July.

(11) AEP-Ohio filed a reply to the memoranda contra on May 8,
2012 AEP-Ohio asserts that most of the arguments raised in
the memoranda contra were also made by parties who opposed
the initial request for interim relief and have been addressed
and rejected by the Coinmission in the March 7, 2012, entry.
Further, AEP-Ohio contends that assertions that the
Comanission, through the March 7, 2012, entry, affirmatively
committed to the implementation of RPM capacity pricing as of
June 1, 2012, are absurd. According to AEP-Ohio, such a
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are due May 30, 2012. Despite the schedule in this proceeding,
it is apparent that the Com:mi.ssion will not be able to issue a
decision on the merits before the interim capacitymechanism
expires on. May 31, 2012. To the extent that the Commission
has already_concluded that the circumsta:nces faced by AEP-
Ohio are unique and have not changed since the issuance of the
March 7, 2012, entry, and, given that the Commission has m.ade .
significant progress to address the issues raised in the capacity
charge proceeding, the Co.uunission finds it reasonable and
appropriate to extend the current interim capacity mechanism.
The interim capacity rates put into effect by the March 7, 2012,
entry, tier one at $146/MW-day andtier two at $255/MW-day,
shail continue until July 2, 2012, uniess the Commission issues
its order in this case.

It is, therefore,

ORDERED, That AEP-Ohio`s motion for an extension of the interim capacityrates is
granted, such that the capaeity rates put into effect by the March 7, 2012, entry shalX
continue until July 2, 2012, unless the Cornxni.ssion issues its order in this case. It is,.

further,
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party, nor does the majority in its entry today, contends that the annual change to match
the published PJM capacity clearing price is an unjustified interpretation of the
Commission's December 7, 2011, entry. The Comrnission later rejected all- components of

the Stipulation, including the tiered capacity mechanism.

However, on March 7, 2012, fotIou7ing arequest . from AEP-Ohio, the Commission

approved, as an interim state compensation mechanism that was to last only until May 31,
2012, a tiered approach that is virtually identical in terms of its RPM-based components to
each the December 8, 2010; December 7, 2011; and March 7, 2012, entries. That is, this
Conunission left no doubt that 21 % of shopping customers would qualify for tier-one
capacity at RPM-based prices, with other shopping customers permitted to shop at the
tier-two rate of $255/Mw day; after this interim mechanism expired on May 31, 2012,
capacity rates for aIt competitive suppliers would be the RPM-based rate.

In sum, by approving the March 7, 2012, entry, which was itself based upon a
review of the record that began with the Decernber 8, 2010, entry, and developed to
support the Stipulation as per AEP Ohio's request to maintain the status quo, the

Commission made a decision to approve a two-tier mechanism, with tier-one pricing
based upon RPM prices with the RPM prices changing to m,atchcurrent prices as of each
new PJM delivery year. In light of the history and record of this case, I cannot support this

today's entry, and the request of AEP C}hio.

Andre T. Porter

Entered in the Journal

MAY 3 ^ -20i2

Barcy F. McNeal
Secretary
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the proceeding within 30 days of issuance of the entr^T ^d to s^abazi.^^: reply comments ^rit^r^.

45 ciays, of tho issuance Of the entiy: Additiomllyf MJli^ht of the change proposed by AEI'-

Qlub, th.e Comxrussion explicitly adopged as the state compensation mech.ariism for the

Company, during the pendency of the review, the current capacity charge established by

the thrve year capacitv auctim cenducted, by PJM based on its -relrabiJity pricing inodel

(R, FIMI)'

On january 2(l, 2011, A-EP-Ohio 'ffled amorion to stay the reply comment period and
ta establish a procc-dural schedule for hearing. In the altern:ative; AEP-Ohio requested an
extension of the deadline to file reply comments until January 28, 2011- In support. of its
ru.otiori, AEP-Ohio asserted that, due to the recent rej pction, of its application by FERC basec3:
on the existenee of a state compensation mechanism, it would be- rtecessary far^ the
.Contmission^; to move forward with an evidentiary hearing process to estabIish. the proper
state compensation mechan%sm. AEP-Ohio argued that, in light of this recent develapznentr
the parties needed more time tta.file reply comments.

By entty issued ian Jauuary 21, 2012, the at#orney examiner 'gran.teci AEP-Ohiv"s
motion to extend the deadlin.e to file reply conmnents and esta.bl:ished the new reply
comment deadline as Pebrza.ary 7, 2011. The January 21, 2011, entry also .deterrnined fhat
AEP-OIiioss xn.at%on.for the Con-ms.ssian tcr estabii.sh a procedural schedule for hearing
would be considered after the reply coirine^.^t pericad had coneluded.

On January 27, 2011, in Case No. 11-346-EL^SSOs ef al: (11-346), AEP--Ohio fi1ed an
application for a sfiandard service offer (S$O) pursuant to Section 4928.141, Revised Code.2
The application was for an electric securit;r plan (ESP) in accordance with Section 492$.143',
Revised Code;

Motions to: intervene in -the present case Nvere filed and itrttervention was granted to,
the following parties. OhiQ Ertergy Group. (OEG); lndtistraai Energy iJsers £)hia (IEIJ Ohio)'
Oh%o Corsuiners' Counsel (OCC); Ohio Partners for Affordable Energy (OPAE)3, OIiiv
Manufacturers' Association (O111A.); Ohio Haspital Association (C>HA); Direct Ertergy
Services, LLC. ariti Direct Energy Business, LLC &intly, 'Direct Er<er6)s Gonstellation
Energy Commodities Group, Inc. and Constellation NewEnergy, Inc. (jc>intly,
Cortstellation); FirstEnergy f?olutiom Corp. (FES); Duke Energy Retail Sales, LLC and Duke
Energy Commercial Asset Mazagemerit, Inc. qoint7y, Duke); Exelon Generation,Company;
LLC (Exelon); Iiiterstate Gas Supply, lrcc. (.IGS), Retafl Ener"g7 Supply Assoeia^ion (IZ.ESA) f

In the Mtatfer of the A.pplicaficn of Columbus Southetn PtrWer Company Qnd Ohio Pc>u7e"r Comparr.y for Authority to
EstabPisli a Strruclard Ser crice Off^r Putsuarct tn Section 4929.143; Reuised God^, ire the Farxrz ofan Eleciric SeturiV
PTan1 Case Ncis.11-346-E . L5SQ and 11-34^ EL SSC^I In the Matter of the Appsitcation of Cotu.mbus Sautherrt
Power Company attd O3iia Power Campany fn'r Appravw of Cerfairf Accounting Authority, Case Nos.11-349-EL--
A:A.M and 11-350-EL-AA.Nf.

3Ozz Nerveuaber 17, 2Q11, OPAJ^filedanot.Ce et€ -fvdthdrawal fram fhi.s case.
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eapacit.y pricmg mechanism. Subsequendy, on February 2^, 2012, the Comrrission issiied
an entry'on rehearing in the consolidated cases, granti:z.n:g, rebearing: in, part. Pinding that the
signatory par^es tc^ the ESP 2 Stipulation had not rn:et their hurd-ez^. of dernonstra^g tha#
the st-^puIafion, as a package, benefits ratepayers an.d the public interest, as reqqired by the
Co-nm%ssicon.`s three-part test for the cons^ideration. -of sti.pulaflonsF the Commtssion rejected
^ie ESP 2. Stipulation. The Cornri-dssfon directed AEP-Ohio to fi1e, no later than February
28, 2012, new proposed tariffs to continue the provisions, tcerm.s^ and eondi.tiom of its
previous ESP, including an appropriate application of ca.pacity charges umder the approved
sta -̂e coimpensaiion zxr.echanism established in the present ca.se.

By entry issued on March. 7, 201Z in' the above-captioned case, the Comn%s-rlion
implemented an interim capacaty pricing mechanism proposed by AEP-Qhio in a$notion for
relief filed on Fehruary 27,2012. ;peczfi.cailyf the ComTnission approved atvo-fier capacity
pricing I mechanisr.a. sncideled after the one recomrnendedd in the ESP 2 Stipizlafion: Approval
of the in.terim capacity pricing mechanism -vv-as subject to the clarifications contained in th.e
Ccim.rnissib-Di's Januafy 23,2012, entry in the coxisolid.ated cases, i"rccluding the cTarificati'on to
include rz.^er:canti.le customers as gover.nrrtental aggregation customers eligible to receive
capacity pr.icin.g based on..PJWs .RPM. Under the two-tier capacity pricing mechanism, the
first 21 percent of each ctzstorner class was entitled to tier-one;.RPM-based capacity pricin:g,
All custoaners of governmontal aggs-e-aCions approved on or before November 8, 2011, were
also entitled to receive tier-one; PP:-based capacity p.ricm'g: For aU other custc+zners, the
second-tier charge for capacity was $255/megawa.tt-d.ay (MW-day). In accordance with the
March 7, 2012; cntry, the interim rate was to remain in effect until May 31, 2012, at which
point the charge for capacity under the state corrfpensati.on mechanissm would revert to the
current R.PNI price in effect pur: uar ►.t to the PJM base -res7duai auction for the 2012/2013
delivery year.,

By entry issued on March, 14, 2012, the attorney examiner establ.ished a procedural
schedule, whi.ch included a deadline for .AEP=Ohio fo; revise or update its August 81, 2011,
testimony. A prehe.aring conference occurred oat: April 11, 2012. The evidentiary hearing
commenced on April 17, 2012, and concluded on May 15, 2012 btzrira.g the evidentiary
hearing, AEP-Ohio offered the direct testimony of five -witnesse.s and the rebuttal testimony
of three witraesses. Addi:tionaLty, 17 uritnesses testified on behalf of various intervenors a-nd
#hree witnesses testified on behalf of Staff.

On April 30r 2012t AEP-Ohio filed a Fracition for extension of the interim relief granted
by the Carnmission in the March 7, 2012, entry. By entry issued on May 30, 2012, the,
Cvmn-Lission a.ppro^>ed extension of the interirn capacity pricing mechanism through July 2,
.2012.

Initial briefs were filed by the parties on May 23; 2012, and reply briefs,vaefe filed on
May 30, 20 12.
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III. L)TSCUSSIflN AND CC3NCLUSIONS

A. I'rocedural issues

1. Motivn to Disn-o'ss

Oi April 10, 2012, as corrected on Apral 11, 20I2; IEU-Ohio filed a motion to dismiss
0-is ca.se. 4-1 its motzon, I.EU=Qhio asserts that ffie Carnn-issio-n lacks statutory authority to
autharize cost-based or farmula-based compensatiart for AEP-Ohio's FRR eapacity
obligation.s from CRES providers serv'mg retail customers in the Campar€y, f s servsce
territary. On .April 13, 20122, AEE-C}hio filed a, memorandum in paitial apposrtion to IEU-
Ohi(Ys motion to disrniss. AEP-0hio argues tha.t the esfablishment of -whoIesal:e rates to. be
eiarged to CRES providers for the provision of capacityT for resale to retail custorners is a
matter governed by federa} Iaw_ AEP-Ohio notes, howevex, that IE€.i--Ohzo`s untirneiy
pG*sit1011 !Tt it5 motion to dIsITdsS 1 s seVerely CTltdercut by its preN>1€3Lls c'Lrgum2i1iS. regc"LrdIZig
01-io law. AEP-fQbio further nOtes that IEU-Ohio requests that the Cornrnissaon order a
return. to RPM-based capacity pricing upon concluding that it has no JurisdictiorE: AEP-
OhiQ argues that; if the Conu-nLssion concludes that it lacks jurisdict'rori, it rnusf revoke the
state compersafion,mechanism esfabIished in its Decernher 8, ^010, eretry; revoke its arders
issued in tb.is case, arnd Ie:ave the matter to FEEC. IEU-Ohio filed a reply to AEP-01-dci`s
rnemorandu.m on April 16, 20i2, rezteratxng its request for dism7ssal of the case and
m .plementatzon of RPM, based capacit,7 pric%ng. On April 17, 2,312, PESA filed a
memorandur.rx crntra TEtJ-Oh.ic`s m4d:on to disma.ss. RESA contends that the Cozr<xzussion.
ha;s jv.risdictian pursuant to its general supervisory powers urtder Sectioris 4905:0,1;, 4305.05F
and 005.06, ReiTlsed. CQde, as wellas, pursuant to Secttan 4928.143,. Revised Code, to
establish a state comgersation mechanisrrm and that IEI,I-Ohzca`s motion is procedurally
iinproper and sbauld be denIed:

At the outset of fil-ie 1learir ►.g ori, April 17, 2012, the attorney exarn.%zLer deferred rul`ang
ori IEU-Ohia's motion to dismiss (`I'r. I at 21-22). Upon conclusion of A,EP-Ohio's direct
case, IEI.T-Ohio rnade an ciral motion to disn'lzss the proceedzn& asserting, that the Company,
ha:d failed to meet its burden of proof such that the Coma-ussion could approve the
proposed capacity charge based on either its avthori^ to set r^ for coz^pe^itiv^ or
noncornpetitive retail electric service, or its authority to set rates pursuant to 8ectzon
4909.16F Revised Code (Tr: V at 1056-1059). A,gahi, the attorney examiner deferred ru.Iia^?:g •on
the motion (Tr:.V at 1461).

In its brief; IEU-C?hir^ argues ^h^.t the Cor^mi.ssi+^n should disn^..ss tYti.s case and:
require. AEP-C)hio to reimburse all consumer representative 5ta.lcehalders for the cost of
participation in this proceeding and 11-346, as such costs were incurred by all consum:er
representative stak-eholders who opposed the ESP 2" S#xptilation,. witth reimburserrLerit
cccurrzng through a cash pay.ment.. IEL7-01-Lio contends that AEP-OIiies proposed capacity
charge is unll:awful and contrary to the public interest based on th.e common law principles
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a: AEP-Ohio

A.rtiele Zof the RAA provides tfZat '.i.e RAXs purpose Lis.''to. en.stzre that adequate
Capacity Resouzees, utcl.ud.ing planned and Existing Gergeration Capaczty` Resovrces,
pl.amed artd. existing Den-iand Resources, Energy Efficiency Pesources, and lln.terruptible
Load: for Reliability] vvill be plameci and made available to provide reliable service to loads
within the PjN1 Region, to assist other Parties durrirdg Emergencies and to coordinat^e
planning of such resources consistezit with the Reliability T'rinciples and. Stand.ards_" It
ft:irther; provides that the RAA should be implemented "in a m.aii:ner consistent with the
de-velo'pment of a robust competitive maricetpiace." Under Secticin T4 of the R.A:A. "[a]
Party that is eligible for the [FRRI Alternative may satisfy its abligatioras hereunder to
prt^^i.de Unforced Capacity by scab^.itting and adh.eri^.^.g to an ^RR Capaciiy. Plar^."

In accordance with the RAA, A]EP-t3hio elected to opt out of participatiorz in PJM's
RPM capa.c.ity market and instead chose to become an FR.R Entity that is obligated to
provide sufficient capacity for aa^I connected load, including sltppping load, in its service
territory, AEP-OhiQ w31I rema.in an FRR Entity through May 31, 2015 (AEP-Ohio Ex- 101 at
7-8), and, accordingly, the Cbmpapy has comrrdtted to ensuring that adequate capac^ty
iresources exist witf-iin its foot-prin:t during this timeframe. Under the RAA, the default
charge for providing this service is based on.PjRfs RPM capacity auction pirices. According
tta AEP-Ohio, due to the decrease.. in P.P^'I auction prices as reflected below azz}d the onset of
retai.l shopping in" the Company`s service territory zn 2010, the adverse financial impact ori
fhe Company from supplying CRES providers with capacity at prices below cast has
become sigiiifica:nt.

^ Ti.ra: t rti'.s: .*cf•.

_ .

. .._^-r.rz X- Tf . '. ri _ ..". ^ _ . _i A

t'yvf veizvea:y rear ,t Jivi na-se z"ceszaua.c r$ucciori ^-apaclty a.:^rtarge-
(BRA) Price

2010/2011 $17429 $220.96

2011/2012 $110.00 $145.79

2012/2013 $16.46 $20.01

2013/2014 $2773 $33.71

2014/2015 $125.99 $153.89

-BItA ad`usted':for firial zonal ca acz rice, scalin . factor, fozecast pool re iiiremen^ and losses
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e.t the statutcry req..uirements found in Chapter 4909, Revised Code. IEU-Ohia also argues
thuIL AEP-Qb-io has faiIed to sat.isfyT the. requirements of Secttan. 4904.16, Revised Code,,
wlrich must be. met before the Comirtission can azrhori.z.e a rate increase to av€iid.fir ►ancial
harrn. Fiz^all:;r; iEU-0hio, inairr:tains that the Corrmissic!ngs gener.al supervisory authority is
nat a basis for approving rates. pven aside from the questidn of rhe Comrnission's
j urisdicti an, IELT-f3hi.o contends that AEP-Ohio has not met the burden o£: proof that would
apply pursuant to Section 4909.16, 4909.18, or 4928.143, R.evised Code.

RESA and Direct Ener.gy,ocsintTy, Suppliers) arg".e that the Comricisslon has authQriiy
under state law to estabiish the state compertsatiori rnechasusai •^m. The Suppliers contend that

the Ccnunis.sitin, pursuant to its general supervisory authority contair:ed within Sections
4905.04j 49t35.05, and 4905;06, Revi,sed Cader rn.ay in.itiate investigations to review rafes and
charges, as. it has dme in this case to consider AEP-Ohio's capacity pricing mechani.srn for
its FRR QhIigatioz^.̂ . The Supliliexs poi-iit out 'thaty in the Decexnbex 8, 2010r entryf the
Commission even referenced those sect^ on,s and noted that it has the authority to .supenrise
aand regulate all public ii.tilities witliin lts, j-urisdiction. Additianal:ly, the Suppliers believe
-that the Cvmnuission may cstablish the state compensation rnechanism pursuamt to Seeiions
4+328.141(-A) and 4928.$43(B)(2)(cl), Revised Cod.e; which enable the. Commissionto set yates
for ceri:ain competitive services as part of an ESP. The Suppliers also assert that the
provision of capacity is a.retail electric service, a:s clefined' by Section 4928.01(A)(27), Revised
Code, given that it is 4 service arranged for uItimate camumers in i-his state.

In response to the Suppliers, IEU-Ohio argues that the Comwiassion s general
suFezvisory authority does not provide it with unliniited povvers to apprcive rates. TELT-
0hio fiirtli.ei disputes the SuppLiers' cla.im that Secfioxi 4928.143( B){2}(d); Revised Cod e,
offers another statutorv basis upon v,rhich to approve capacity przeing for CRES providers,.

an ^"r pre^ e^^ fr^^;.noting, among otner rea:sons, tn^.i xn.,%s is not

c. Cti-nclusion

As a creature of statute, the Comnia:ssron has and may exercise only the authority

conferred upon xt by the `General Assernbly. 1"vngren, v. Pub. Mil. Comrtz;, 85 Ohio St.3d 87;
88 (1999). Thus, as an initial matter, the Conu-nissio-n must dete.rinine whether there: is a
statutory basis under Ohio law uporr which it may rely to establz-qh a state compensatian
mecha.iu.sm:. As we noted in the Decembe'r 8, 2010, entry, secti4ns 4905.04, 4905.05; tLnd
4905.0bf Revised Code, grant the Comrnission auth.c,rity to su.pervise and regulate all public.
zzt-zIiiies within its fnrisdictic+rL We further noted that AEP-ONo is an electric light cc+t^apany
as defined in Section 4905:03(A)(3), Revised +Cade, and a public utffity as defined in Sect.icin
4905.02, Revised Code, and, as such, is subject tb the jurisdiction of the Commission. We
affifm our przor finding that 5eetzons 4905.04, 4905.051, and 4905.06, Revised Code, grant the
Qommissxon the necessary statufory authority to establish a state cornpen.satian mechanism.
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permit AEPSC to change the state compensation meehanism. In £act, FERC rejected
AEFS.C's proEosed formula rate, gi-cjen the existence of the state campensatian mechazdsm
established by the Cornrriisszorf ii^ its:I3ecem.ber 8, 2010, entry.^

Z Should the state corn.pensa-6csn Eizechanism for AEP=Ohi.o be. based on
the Cprr€ ar^syrs cap^jcity costs or orz another prfcing mechanism such as

RPM-based auction prices? .

a. AEP-Ohio

As an initial matter, AEP-Ohi.o notes that it recently declared that it will not cozttinue
i.ts status as a:^. FP,R En.tity.artd. instead will £u3i.Y participate in the RP1V1 capacity market

auctior^,, be^^u-iing on June 1, 2,415, wrhzch is the' earllest possible date on which to

b-awitiorc from a.n: E.RR Entity to a full participant in the RPM capacity market. .A,EP'-Ohio
pc)ints nut that this development narrows the scope of this proceed.ang to establishing a
three-year tra:rsiteonal, rather thm per.rzianent, form of compensation for its ERR capacity
obligations.

AEP-Ohia argues that it is en.titied to, fzu compensation far the capacity that it
supplies to CRES providers pursuant to its FRR obligations. specifical,Iy, A.EP-ohi:o
cdntcends that Section D.8 of Schedule 8.1 of the RAA graii,ts the Company the right to
establxsh a rate for capaciqT that is> based on cost. AEP-OIuo r^otes that, by xts. plain
language, the RAA allows an . FRR Entity- like A:EP-0hio to change the basisfor capacity
pricing to a cost-based method at any f:ime. AEP=Ohio also notes that no party to t.kus
proeeeding challenges the Comnu.sszon's discretion under the RAA to establish cost-based
capacity pricing as the state compensation mechanism. According to AEP-Ohio, the term
,,.., ^ ^.. ^,^rr ..i ",7 ,.., °̂.E-"'." T c S^ "CC`.I.'°"^1°'t° s: '[ "f ^t"'^` P A A. 3`c`f°rc fr^ '3m^''p'^r#,^`-# rr•°c+ A ^'P-
6..F.7.?E Qi-^ Ui3GSA 1P1 ,iJCLL1q,7IA. AJ.R3 S!-.[ +^.ZEi;.LiL:1G S,.A

Ohao adds that its proposed cost-based capacity rate of $355.72/MW-day advances state
pol^c-y obaectlves enumerated iti Section 492$.022, Revised Code, as well as tl-ie Carnmissioii s
objectives in ffiis proceeding of promoting alternative cornpetitive supply arcd retail
competition, Whi.Ie a1so ensuring the Company's ability to attract capital investment to meet
its FRR capacity obligations, whdch wer.e set forth by the Commission in response to the
FERC filing (t7EG Ex. .101 at 4). With respect to proznoting al:teznative.ccrm.petitive supply
and reta.il competition, AEEP-Ohio asserts that the i ornrni:ssrori's focus should.be oii Y'a.%rne:ss
arn:d genu.ine coanpeti.tiait., rather than on the manufacture of artificial competition through
subsidization. AEP-Ohio believes that, because shopping wi11 st%Ll occur and CP,ES
providers will still realize a significant margun at the Connpany`s proposed rate (Tr: XI at
!n3Q-2,333),, the rate. is consistent with the Co .m^.^.issioris fzrst objective. AEP-Ohio also
believes that its proposed rate satisfies the Comzrdssion's second Objective of ensuring the
Company's ability to attract capital irtvestnent to meet its. FRR capacity obligations. AEP-
Qluc contends that its proposed rate -vvoYald enable the c-om:pany to cort4aqe to attract

7 Arnerican Etectric Pmtier S'ernice Corpra..tiorz,1^ FERCj 61,039 ('-)€11T)..
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shou.ldt therefore, also'be appropriate for A:EP-Qhi6. Staff further notes that the ev ide^.ti^
^reciard. does; not support AEI'-Oh:io's proposed capacitv gricing of $^55,72/MW-dd.ay_

c. Iriten3errcars

All of the intervenors in ttus case agree that the Commission should adopt RPM-
based capacity pricing.as ihe state com.pemation meehanisnL Many of the intervenors note
^.-i-t A.EP-C)hio has used RPM-based capacz.ty pricing since 2007, iadtliQut incurring financial
iardship or compromis%i^g servtce reliability ft^^' afs customers. They further r^c^te that AEF'-
Ohio will coriti.me to us:e RI'1Vi baseci capacity pricing, at tte Ccimpany I°s own el'ection,
begimn.ing orr June 1, 2015. They believe; therefore, that the Corriinission should adopt
RI=`IV1-lia,sed capa.city pricing as the state comperzsatioxi mechanism ftir, tl-ie intervening three'-
;ea^: period for numerousreasons, irccl:udin^ for the sake of competition and cc^ntinuity:

F.ES argues that RPM-based capacity pricing is the proper state compensation
mechanism for AET''-Ohia. FF-9 contends th:at. a market-based state cornpensatiori
mechanism, specificaliy one that adopts the RPM price as the best ir^dicator of the rsi:arket
piice- fer capacity, is recguirqd becausse Ohio law and policy have established and pro-inoted.
:a competitive market for efecta°ic generation service, RI?IM-based pricmg is supportec^ by
sound economic principles a.nd avoids distorted irtcentives for CRES providers; and AEPa
Ohio's return on equity is more than sufficient. under RPM-based pricin& given that tiie
Company's analysis is bas:ed on unrealistic shopping assumptions. FES adds that, even if
cast-based pricing were apprcipriate; AEP-Qhio has dram.atically overstated its costs. FES
argues that AEF-Ohio`s proposed capacity pricing mechanisin is not based on ilie costs
associated with the capacity provided bv AEP-Ohio to Ohio custorners; includes all costs,
ra#h,cr than just those avoidable costs that are relevant in economic decision making;
iRclud.es stranded costs that snay not be recovered under 01-do law; and tail.s to inciude an
appropriate offset for energy sales. FES -n©tes thatf if the Comini;ssion were to alloAT A:EI'-
Ohio to c.Ia-rge C:EZES pro'viders any rate other tlian the RPM-based rate, the Company
would be the. only capacity supplier zn PJM that could charge shopping customers its full
embedded costs for generation, which, according to FES, is a coricept that is not. found
within the RAA, whereas there are numerous provisims re.fer;^z^g to "avoid:able c+^sts.`f

FES beiieves that A:EI'-Ohio`s proposed capacity pricing would preclude customers
from reeei.-c>irog the benefits of competi-E'iorL Specifically, FE-.S argues that competition issfate
law and policy, and benefits customers; A.I^I'-OhiQ's price of $355.72/ MW-day would liarm
competition and cu:ston-ie'rs; and its proposed price would provide; unproperl anti-
competitive benefits to the Company.

fEU-ahio contends that AEI'=Qhic, has fail.ed to demonstrate that its proposed
capacity pricing mechanism is just and reasonable, as required by Section 4905.22, Revised
Code. lEU-0hio asserts that RPM-based capacity pricing is the appropriate market pricing
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0EG ar,gues that the Cc^^nn^issit^z€. shex-^xld ^stablish either the annual or the average
RPM prite for ffie next '^ree ^'^ rIar^^g^_e^ asthe price ihat AE^'-ohio eazie$^arg^
CI^ZES, providers under the state corzipertsation rnecha.nism for its" FRR capacity ohli,gafioris,
flE.^ notes t2i.at use of the three-year a^ierage RPM price of $69.20/1^ff: da y would mitzgate
soine of the financial impact on AEP-Ohio from fluctuadng future. RPM prices and ease the
Compan.y's transition out of FRR status. C7EG adds that the two-tier capacity pricing
me-c^anisrn shoiild not be cnntinuecl and that a sii-igle price should be charged for aI1 C:RF-S
providers. OEG notes that its position in this case has been guided by the Conurussian`s
twili ^c^.s, as expressed td FER.C, of promoting c^iin.petition, while also ei^suririg that.^EF-
Ohio has the necessary capital to maiiita:iii relaability. OEG beI.ie-i^Tes that AEP-Ohlo's
proposed capacitv pricmg. mecliartasm represents a drastic departure from past precedent
that would deter shopping and undermine the benefits Qf retail competition, which is
cont-rary: to the CorruYdssion^s goal of promoting, competition. With respect to OEG`s
position that a, three-year RPM pr%ce average could be used, AEP-Ohio notes that the
concept was, raised for the fgrst time. FnO'EG's initial brief, is, without eviden.faary support,
and should be rejected.

OMA and. OHA assert that, becatise the Cornn-dssion has already es'ta.bl%shed. PFM-
based capacity prici.ng as the state cbmpensafion mechani.srng AEP-Ohio has the burden, as;
the entity challenging the state compensation mechanisrrr, of proving that it is unjust and
-ur:reasoi?able. OMA and OHA further assert that AEP-Ohio has failed to sustain its burden,
(),A4 and OH.A believe that RPM-based capacity pricing is a just, reasonable, and lawful
basis for the state cnmpen:sation mechanism. According to OMA and OHAp AEP-Ohio has

pcity pricing wotxld cause substantial fuiar^cial harrn.not dernomiratc:d: tfat RI'M-based ca^.
to the Company. OMA and OHA. note that AEP-Ohids projectians are based on unreatistic
and unsubstantiated shopping assumptions, with 65 percent of residential customers; g^
percent of commercial cqstQZners, and 90'percent of zndustria-I customers switching by the
end of 2012 (A.Ef' 0hdo Ex. 104 at 4-5). OIv1A. and OHA bel:ieve. that Rl'M-based capacity
prfcing would not imgact.AEP'-Ohia`s ability to attraet. and invest capital, n.otiiig that the
Company c€intin..ues to invest ca.pita.l rega.rcl.Iess of its capacity costs for shopping custorners
and has no need or plan to attract or invest capital in additional capacity (fEU-0hio Ex.1Q4;
Tr. I aE 36, I28-131 f Tr: Vat. $6$). O,n the other har►cif OMA and OKA' argue that AEp-Ohio's
ptopQsed capacity pricing mecha.niszn would substantially harm customers and CRES
providerg and violate sta#e. p'olicy, as it wouId significantly restri.ct th.e ability of custorriers
t o shop and er-ijoy° savings; woizld unfairly deny customers' access to market rates for
capa.city when market rates are low, and subject customers to market rates when they are
h%ghE arc,c3 iATotrld harm econoznic develapment a,nd recovery efforts. QMA. art.td OHA. urge
the Corziinission to e.nsure- that "all, customers in. Ohio are able to take advantage of
historically Icrw, capacit;^T,prices a^.d have access to th.e Io^vest possible competitive electrici^.T
rates.® as a means to::stirf.ufate and sustam economic growth.
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67CI). F:rizily, Dominion R.etag points out that AE.P-Ohi.O 's proposed cosf-base.d. capacity

pricing mechandsm., is nowh.eze near the Compariy's c^paccity proposal pencling in 21_346,,

which would provide for a capacity rate . of $146/MW-day for some shopping cust.e:rrners

an d.$255/ MW-day for the rest., Qpminion Retail contends that this faet.denmon.strates AEP^-

Olhzo's w%Ilingness t^ p rGvid.e capacity at a rate less tIia.r what it has proposed in this case

.a^^d ^also imdercuts the Com.pariy`s con.fiscafion asgizmen.t.

The Schools also request that the Coniinissiori retain RPM-based capacity pricing.
'?,he Schools axgue that, ff A.EP-Uhzo`s prpposed capacity pricF.rzg mecharczsm is ad.c^pted, the
rate ,;:-auld likely be passed through to the Oh.io schools that are ser4ted by CRES providers,
and Oia t these schocsls wo'uI.d suffer r.a.te, shock zxj. Nriolatlon of SL-ctitsn 4928,02(1h.), Revised
Code (Sc.hools.Ex.101 at 9). Addz#ionallyr the Schools belagve that Ohio schools that do not
eurrer^:€Iy receive generation service frorn, a CR.ES provider would be d.eprived of the
^oppartu---dty to shop, in violation of Section 4928.02,(C), Revised Code (Schools Ex. 101 at 10-
12}. Finally, the Schools coAtend that approval of AEP-Ohao's proposed. capacity pricing
mecRaizsm would likely result in cuts to teaching and staff positions, nrnateri^. and
e^u.ipxnent, artd programs, in violation of See-#ion 4928.02(N)j Revised Cod.e (Schools Ex. 101

at 1t1).

DXLL-e alsa contends that the Commission sb.ouId adopt RPM-based cap-aciq, pricing
as the state commpensatior< mecharu.sm, -Wh.ich, ss consistent with state policy supporting
competition. Duke asserfis that, pursuant to the RA.A::, art FRR Enttty may onlyapply to
FERC for cost-based compensation for its FRR capacity obligations, if there is no state

cprn.pensati4n mechanism in place, According to Duke, neither the R.A.A nor.Ohio law

g.rants A:EP-C?h.io the right to recover its embedded costs. Duke notes that, under Ohio law,
capacity is a carnpefitive generation service that is not sta.bject to cost-based ratemakirig.

Exelon and Coristel.lation assert that, if AFP-Ohiti(s proposed capacity pricing
mechaniarn: is approved, retail cornpetitzion in the Company°s. service territory will be stifled
and customers will bear the r,ost. Exelon and. ConsteLlaricn. cite numerous reasons
supporting tlieir. positzon that AEP-ohio's proposal should be rejected zrt favor of RI'M-
based capacity prici.ng: Ohio law does not recluire that the state compersation mechanism
be based ori cost; AEP-0!hio's status as an FRR Entity does 'not e"rttitte it, to cost-based

capacitv^ pricing; AEP-Ohio, even as an FRR En^i:ty, cc^uld. I^ave elected to partzci.pate in the
auction for 2014, rather than self-supply rpore expenslve capacity, pzzi.-ting its o;^^

^rLterests above those of custerners, RPM-based capacity pricing is cQrsisten.t with state

policy, ppromoting the development of c-ompetitive markets, whereas the Company's
proposal is not; the Company should not be allowed to unil.aterally. apply be.tter--o.f-cost-or=
rnar.ket pricing;. CRES providers are captive to .A.EI? OMo, given the xequiremen.t that
capacity be cesznmu'tted more than fbrc-e years iri advance of delivery; Ohio law requires
comparable and nondiscriniriatory access to CRES and. RP?w,^I-based:,capacity pricing is v:sed
throughout Ohio except in AEF'-Ohio's service territory; and adoptiffig RPM-based izapacity
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Given that there is; and has coniinuaUy been, a state cormperrsatiaa rri,echam-srn in
place iot,AEI'--01-uo from the begixu^^ig tif th-is pxciceeding, he issue: for our consideration 'Ls
whether the state eompensatiofi mechanism, on a going-forward basis, must or should be
inodified such that it is based on cost.. AEP-0hicr contends that the state compensation
mechanism rntist be amended so that the Company is able to recover ,iis embedded costs of

capacity. All of the intervenors and.: Staff oppose AEP-Ohiti'.s request and advocate iiistea,d:
that the -'Ccirl^nission retain the RPM-based state compensation mechardsrrE, as it was:
establislied in the December $; 2010, entry.

Pursuant to Section 4905.22; Revised Code, aII eharges for servzce shalI be just and
reasqnable and not more than allowed by law or by order of the Comnission. In this case8
AEP-Otuo asserts that its proposed compensation for its FRR capacity obligations is just and
reasonable and should be adopted by the Corirnission. Specifically,AEP-Oldo asserts that
Its proposed cost-based ^apacity pric%ng is consistent with state policy, vdiII promote
alternative competitive supply and retail eompetttiori, and will ensure the Camparxy's
abilitY to attract capital investrhent to meet its FfZ.R; capacity obligations. All of the
mterve.nors and Staff, an the Gther hand, recommend that market based RPM capacIty
pricing should be approved as the state campensati on mechanism for AEP-Ohio. As
discussed above, tl-iere is a general consensus am:rtng" these parties that RPM-based capacityT
pricing is just and xeasoriable, easily implemented and understood, and consistent with
state policy. Staff arr.d intervenors further agree that RPM-based capacity pricing v+ill. fulfill
the Coixni?ission's stated gcsals of both prom.0tin.g competition and ensuring that AEP-01ii+o
has the required capital to maintain servzcereiiabflity:

As discussed above, the Comm&szon finds that it has jurisdiction to establish a st-ate
^_ 't._ ^ , • ^^.n^:^. c^..:..:.^ :_----------- t° - -^ p

ursuant _ .^ ..^ ^.^n.^......
.^1.,^$$L^}C1^LNdL^d^Z1 II1e.FFe`dlll..^'LII^. L ct^.^..J^-' ^7.I^.Z^^,.'S^L1CIIlL to ^e3Eelt11 Sl€^JC1. Xd'^ili^ £^C^GLCL€VJCLCx FVL.LEICi ll E

Sections 4905.04, 4905.05, ar ►►d 4905.06, Revised Code. I'Ve further find, pursuant to our
regulatory authority under Chapter 4905, Revised Code, as well as Chaptcr 4909, Revised
Code, that it is necessary and appropriate to establish a cost-based state compensation
mechanism for AEP-Ohio. Those chapters require that the Corr€u.aisszon use traditional rate
base/rate of return r.eguulatipr€. to approV e rates that are based on cost, with the ultimate
objective of approving a charge that is just and reasonable cansisfen.t with Section 4905.22,:
Revised Code. Although Chapter 4928, Revised Code, provides for market-based pricing

for retaU electric generation service, those provisions do not apply because, as we noted
earlier, capacity is a wholesale rather than a retail service. The Commission's obligation
under traditional rate reguiation. is to ensure that the jurisdictional utilit-ies. receive
reasonable cornpemati.an for the services that irhey rendert We conclude that . the state
Orripensaticin znecharusm for AEP-Ohi.o shauld be based on the C-om.pany's, costs.
Although Staff and intervenors contend that RPM-based capacity pricing i9 just and
-rea.sahable, we note that the record indicates that the RPM=based price for capacity has
decreased greatly since the. Decem.b.er 8, 2010, entry was issued, and that ^-he adjusted RPM
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order to ensure thaE tI?e Company is fully cornpettsated. Thereafter, AEP=O.hio should be
authorized to coileet carrying ciarges at its long-term cost of debt.

Add.a.taonally; the Commission directs that -the state compensation : mechani:sm that

we approve today shall not take effect until our opirtion and order is issued 7.ii 11-346, o-r,
until. Augtxst 8, N12, whichever is sooner. Until that tirn.e, the interim capaczty pricing
m:echanism that we approved on March 7, 2t?12, and extended on May 30,. 2()12; shall renrs:a.zx-t:
z.n place. In further extertd'rng the interirn cezpacity pr%cing mechanism, we r.eclognni:ze that
IT.-S46 and the present proceeding are intricately reIafed. In fact, AEp-C)hio has put forth an

entzrely different capacity pricing m:ochanism in 11-346 as a component of its propcssed FSP.
.Althou.gii this case has proceeded separately so that an e-vidend.ary record on:., the

echan.ism could be developed, there is anappropriate capacity cost pricing/recovery m
overlap of issues be.hveen the hvo proceedisigs: For that. reason, we.find that - the state
compensation mecharisrn approved today sho-aki become effective ivith the issuance of otir
order in 11-346, which wili address AEP-Ohio's comprehensive rate package, iricludi:ng its
capacity pricing prapQsal, or August 8, 2012, whichever occurs first.

Wo note that the state compensation mechanism, once effective, shall renaain in effect
until AEPI-Ohids transition to fall participation in the RPM market is complete and the
Compar€.y i.s, no longer subJeetto its FRR capacity obligations, which is e):-pected to occur on
or before June 1, 2015, or v.ntil. 6therwise directed by the Cornmm.issiori.

The Cornm%ssiori believes that the approach that we adopt today appropriately
balances: Our objectives of enabling AEP-Ohio to recover its costs for capaeity iricurred in
fiulfiYlirEg its FRR capacity obligations, while progn.ot ►̂'.ng the furth.er development of retail

competition in the Cdmpar-iy's service territory.

3. Wha^t shou1d tlie resulting coMpensatia,n be for .AFP-Ohio`s FRR
ca itv csbligat^.ons?

a. AEP-Ohio

APT-Ohia's position %s fhat the appropriate cost-based capacity price to be charged to.
CRES'provicters is: $355.72/MNV-day, on a.znerged company basis, befum consideration of
anyoffsetting energy credit. AEI.'-Ohio notes that the formula rate approach iecoFnsnended
-by Company -;,vitness Pearce is based upon the average cost of serving the Cori.cpany's LSE
obligation load (both the I.oad served directly by AEP-Ohio and the load served by CRES
prouiders) on a dollar-per-IVIW-day basis. AEP-Ohio further nates tlaatf because the
Company supplies its owri generation resources to satisfy these load bbligatiorns, the cost to
provide< this capacity is- the act:ial embedded capacity cost of.its generation. AEP-Ohi6's
formula rate teinplate was modeled after, and modified from, the capacity portidra of a
FERC-approved temglate used to derive the charges applied to wholesale sales made by
Southwestern Electric Power Coniparr.yY an affz?iate of the Compan.y, to the cities Of Nfin:den,
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r1aes^c-n is not used and usehrl and AEP--Ohxo has given no zndicanm. as to wher, r: lAdI1
becoane so (Staff Ex. 103 at 10). CWC w-as exciuded by Staff because AEP-Ohao d1d zaet
prc-Faie alead-Tag study or othertvise;demorstr'ate a need for CWC (Staff Ex. 1.03 at 18-21).
Staff excluded AEP-C3hioss .prepaid. pens'ion asset, tor ^i: mezous reasons, rnaindy because the
Cornpany did not demonstrate that it has a: net prepaid pension asset and its pER.C Form.1

are the restiit offor 2010 suggests that thexe -is aetcu.affy anet Iiability; perrsion. funding levels
discretia.n.ary rnanagement decYsions regarding the funding of .defined benefit pez.^sions; and
peri.s=rsn expenseis, typically included in thi^ determination of CWC 'in a lead-Jag study,
NYhi.^ch was not provided ^Statf Ex. .103 at 21-31). Staff further excluded nbnrecuxring costs
related to the significant number of positions that were permanently eliniinated as a result
of AEP-Ohio"s severance program in 2010 (Staff Ex:1-8, at45-52)ti

A:EP-OTuo responds that W. Srnith`s dtiwnward adjusfrreats and e:[iinination of
certain costs frorn. Dr. Pearce's caIctiIatiQrts are fi:amdam.entally flawe^-^ in ihat Dr. I'eareejs
iormuIa rate approach is based on a formtala. rate tem:piate that was-approved by FERC.
AEP-Obua also counters that adjustrr ►ents made by Nlr. Smith to `the Teturn an equity,
operations ar^d maira.tenance expenses attrihuta^S1e. to se^Teranee prc^gra^p prepai^ pension
assets, C'AxCr CW'lP, and PHFFU understate the Company's costs and can#xadict prior
orders and practices of hoth the Commission and FERC. With respect to the: retiim on
equity, AEP-C3hio notes that IN&. Saiith's adjusirrr:ent was izta:pprQpr.iately taken from the
stipu.Iation in Ithe Ccianpany's recent distribution rate case arzcl,, that Mr. Smith agreed that
the competitive generation business is more risky flian : the distzibution business (Staff Ex.
103 at 12-13;, Tr. IX at 1991, 1993, AEP-Ohio Ex. 142 at 17). A.EP-OWo contends that the
Conunission should adopt a ro-tuen on equity of II:x5 percent as xecommended by
Dr. Pearce or, at a rninimurrg, a return on equity of 10,5 percent, w1kh ..AiEP-OIiio ciai.rrts is
consistent with a reirxrn on equity that the Conunission has recentiy rec-ognized tor: ce,rta:in..

. ..,"^ M'^.. "Ex`T"' (" "" 1A ^13'ts&`"- ^" IA^'^' 17 IQI A^^`^a-.`^ A"'14„". "":Yf "`i°
^C1LC'FCILLLC6,4^t.'.7-C1.^; LJl LLYG l..Jl7litt..+t7.1C^* ^l3i3_it.'"4}13:11J d^n. .4:'2`: [1L Ea ^:i.43I.- f'i1=1 -v1_iAts: tututcl. C.il?.acciiuy^

that Mr. SmitVs eIunination. of certain severance costs an:d grepaid pension expenses is
ii,consisterzt with the Commissiozi`s - treatinent of such cost.s in the ComPany^s recent
d i.stra.butic^n rate case, and that the $39.4{^4 n`iliion in severance costs,shatiid be arnottized
over three years (AEP-OWcr Ex,142 at 17). AEP-Ohio argues that Mi", Smith`s elinination of
CIVIP and CXPqC is iracansistent t tvith_FERC practice.

Additionally, AEP-Ohio asserts that Staff witnesses Srni%th and Ha_rter failed to.
account for rLearly $66.5 xnillion in certain energy costs incurz°edby the Coreipany,including
Production-Related Administrative & General Expenses;. Retum on Production-neiated.
Investmezits; Production-Related Depreciation Expenses, arid Production-Related hi.came..
Taxes. According to AEI' :Ohio, due. to these trapped costs,.Ivlr: Smith's°. capaci:ty charge zs
understated by $20.11/MW-day bn amerged. coanpany basis (AEP-Ohio Ex. 143 at 3, 5-6).
AEP-OMa ivitness Allen incorporated this amouixtin his calculation of what Staff's capacity
rate would be, as modified t3y his reco^°^frreended energy credit and cost: of-^service
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credit is appr©priate: 1?r- Peame's tetnplate for the calculation of ehergy costs is derived
from tlie sarne- fonrt.uTa rate template, d.iscussed above and approved by FERC (AEP-Ohio
E)c. 102 at 14). The energy credit would be calculated as the difference between the
re-ven-ues that the hi,staric load shapes for..CSP and QP, ineYud.ing all shopping and non-
shopping load, woWd be valued a.f using Iocatiornal marginal prices (LMP) that settle in the
P'jM day-ahead marlCet, less the cost basis of tI-us en:ei-gy (AEP=Ohio Ex. 102 at Ex. KDI'-I
through KDP-5). According to Dr. Pearce, the calculation relies upon a fair axi.d reasonable
,proxy for the energy revenues that could have been obtained by CSP and Op by selling
equi.valent generation znto-Ehe market (AEPOhica Ex. 102 at 15). AEP'-Ohla contends that, if
an energy credit is used 'copartially offset the demand charge, it should refl&t actual energy
ii-Largins' for 2010 in, order to best match the corresponding cost basis for calculating the

demand charge: f?r. Pearce recommends that energy znar^^rts from OSS that are properly
attribufed to capacity sales to CRES providers should be shared on a5(l/5E? basis between
AEP-Dhiv and CRts providers (AEP-Olup Ex. 102 at 18). Additionallyy Dr, Pearce
recomriend> that any energy credit be capped at 40 percent of the capacity charge -that
Nvotdd be appIicabIe with no. energy creditf as a means to ensure that the credi.t does not
grow so laarge as to reduce greatly capacity payments from C RES providers in €imes of high
prices:(AEP-^^hio E^.102 at 18).

b) Sfaff

As discu.s^,ecl: above, Staff recommends that AEP-Ohio's compensati:onfor its PRl2

capacity c►bLgations be bAsed on RPM psicirzg. Alternatively, Staff proposes a capacity rate
of $146:41 fM-W-dayd. which uzcludes an offsett%ng energy credit and arlcillary services
creci.if. In cgculatizttg zts proposed energy credit, Staff developed a forecast of total energy
margins for AEp'-Ohiof s generata.n:g assets, using a d'zsp?atch market model know-n as
AURORA-xnp, which is licezised by Staffs consultant in this case, Energy Ventures

Analysts, Iric: (EVA), as well as by AEF'-Ohio and ad-zeri, (Staff Ex. 101 at 6, Tr. X at 2140,

2149; Tr. XII at 2637}.

AEP-Qhic3 contends that Sta:ff's hlacic-boxmethctdolc,gy for calcu3ation, of the enexgy
ciedzt is flawed in several ways and produces unrealistic a.rid grossly overstated results.
Speci-facafly, AEP-Ohio argues that the AURORAxmp model used by Staff w-i.iesses Harter
and Medine is not weli-suited fDx the task of corm.puling an energy credit and that EvA
inplemented the model in a flawed manner t"h.rough use of i-naccurate" and inappropriate
iTLput data ared assumptions, which overstates. gross energy margirls for the period of June
2012 through May 2015 by neairly ' 20t? percent (AEP-Ohio Ex. 144 at 8-25j AEI'-OMo Ex.142
at ,2-14). AEP-O1i%.o notes that, among other flavvsF Staff's proposed eiziergy credi#.
understates fuel costs fo.r coal units, understates the heat rates for gas urdts, overstates
zn.arlCet prices (eg., use of zonal rather than nodal prices, use of forecasted LMP rather than
forward energy prices), fails to. aceduFat for the gross nargins allocable to the Company's:
full requirements contract with Wheeling Pow, er Company, and fails ta account for the fact
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ernbedded capacity costs both from shopping c-v:sterners and off-systerri enfty sales (.PES
103 at 47; Tr. I at 29-30). At ^^^^mumt PES believes thAt AEP-Qhio should accbunt for

its poriion of C?SS revenues, after pool sharing; in. its capacity price. (PE5 Ex. 103 at 4849:}
If RPMbased capac-ity pricing is not required by the Ccrrnmission, FES recommends that
pE:S witness Lesse "r`s ennergy credit, L&Thich simply 'use-q AEP-Ohio's FERC accotuit
informati:on..without adjustr.ne^nts to account for the pool agreement, be adopted: FES notes
that Z3r. Lesser deterxnined that AEP-Ohio overstated its capacity costs by $17a.1 ffniliion ky
failing to inc,^.tid^ an offset for energy sales:

OCCnotes that it would be unjust and urireasonable foa AEP-Mo to be permitted to
xeeover aiiy cf its embedded generation costs frorn customers, particii1ar7y without sny
uffset fbr energy sales. OCC a.rrgues: that, if tl.ie Commission adopts acost^ hased capacity
gricing mechanism, an eiYergy credit that accounts for, profits frc^nm C^SS is ^aarrar^^ed to
ertsure that AEI't-Ohio does not recover ernbeddad capacifiv costs from CRES providers, as
w, ell as recover some of those same costs fram Off=svstern energy sales, resul.ting i.fi double
recovery:

(ii) Does the Con-►pMy`s propesed cost-based capa:eity, Iiric
mech:a_nnism constitute a reguest for recovery of stranded
ge^er^tzi^n investtnen.t?

a) Intervenors

FES argues that SB .3 reqnired that all generation p1ant investment occurring after:

January 1, 2001, be recovered solely in the market. pES r'itates that AEP--Ohicr admits, in its

recently fited corporate separation pT:axi,9 that it ca-ft no longer recover stranded costsE as the

tzartsition period fQr'recovery of' such costs is long over. FES adds that. AEP-Ohio wiisiess
penrc? tn eVrIrd. ^tv"^T^ded cn^icz fvrr+m his ea_1ru!afirY?i nf r?raari^ ^'os^_ ^^ n{?ir^tS ntit-. ^ .. r-'_-_j r
that, ptursuan.t to the stipulation approved by -th.e Ccrrs'trnission in AEP-C33h"ao's electric
transi.taon plan (ETP) case, the Company w.aived recovery of .i.ts strandeci generation costs
and, in any event, through depreciation accruals, has already fully recovered such'costs.
FES a1so notes that Dr. Pearce's calculation inapgroprxately incfudes costs for generation
p}.a-nt investments ma d.e after Decennber. 31, 2000, and also seeks to recover the .eosts of
assets that ivill no longer be owned by the Company as of January 1, 2014, but will rather be
owned by AEP Geia.eration iZesources.

LEU-C)^hze, agrees with FES that AEP-Ohio agreed to forgp any claim for stranded
generation costs, -,nrhieh bars the Company's untimely claim to generation plant reIated
trarisition reNtenues. fELT-0hio contends that A,EI'-OIuo seeks to impose what IEU-Ohio
considers to be a lost revenue charge on CRES suppiiers: serving shopping custorners.

9 In the iV1.'atter of fhe Appfzeut#vn c,)' JFrio Power Coiazpany for A}aprazial of Full I:egu.£ Coiparafe Septarrafi:on aind
Arrtertdmerzt to ifs GvTvra.te S:epar ^tion .P::an, Case Na.12-1126--.EL-UNC.
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price for the 2011/2012 P.,TM delivery. year. OEG believes that su.ch price has proxTen
effective in providz:ng a more tha-i sufficient retuaii on equity for A.E.P"-C?Mo, while still
fasteri;ngretail com.peti.tion in the Company's service territory. (OEG Ex. 102 at 10-11).
Additignally,, OEG witness Kollen recommends that the Comn:is.sion adopt an ESM to
ensure that fiW-Ohio's ean-tin,gs are neither too high rior too low and :iristead are
maintained witbiin. a Ccirn.nmission--deterrn.iried zone of reasonableness. OEG belie€^es that
8uch an approacl-i is appropriate, given the, significant uncertainty regarding both the
proper compensation for AEP-Ohio`s FRR capa-lity obligations and the impact of various
'charges, on the Company`s eari-d.lgs: Irc parUcuIar, W. Kollen.suggests f;hat an earrun.gs
bandwidth be established, v►.=ith a IcmTer threshold refiu.rn on equity,of seven percent and an
^^pper threshold retdm on eqtiity. of 11 perceiit. If AtP--Ohio`s earnngs faIl bel.ow the lower
thresliold of. seven percent, then the Company would be allowed to increase its rates
thr ou^h a-n-ordaypassable ESM charge suffi cient tc, in.crease ifs earnings to the seven percent
I,evc l. ff earnings elxceed the upper ichresliold of 11 percent, then AEP- Ohio would return
the c-xr-css ear.nings to custorriers through a no:nbypa:ssable ESM credit: If AEI'-C3hids
earnings are within the earnings bandwidth, there would be no rate changes ether than
those that operate to recover defln.ed costs such ds tlaro-ugh the fuel adjustment clause.
Fmally, Mr. KoI1en notes that the Conunission would have, the ci.iscretidn ta maiCe
rnodificaticrzirs as cireummstances warrant. (OEG. Ex, 102 at 15-21.) C)EG believes that its
xecommended lower threshold is reasarrable as confhmed by the recent actual earned
returns of the AEP East affiliates, which averaged 6.8 percent in 2010 and 7.8 percent in.. 2011
(OEG Ex. 102 at:13). AdditionaHy, AEP-Ohio's, adjusted return in 2011 was 11.42 percent,
just above its suggested -upger threshold (OEG Ex. 102 at Ex. LK-3). Mr. ^oflen explairted
that AEP-C?hic's ea.rned return on eqz,a.ity would be computed in the same manner as under
the sigzv.fican.tly excessive earnings test (SEET) of Section 4928-143(F), Reviised Code,
aIthough.he beheves that 08v n-iargsns should be. included in the coznputaiion, to be
consistent with cer"tai^ .other 'parties'" recai:n.mend.eci approach citt accounting for energy
tstargrns. in_the calcul:ation ef a cost-based capacity price (QEG.Ex: I0Zat 10, 15,18i Tr. VI at
1290.)

b) AEP-Ohio

AEP-Obio urges the Comm.isszon to reject OEG's alternate proposal. AEP-Ohio notes
that the u.pper threshold of 11 percent is signif'acantIy Iower than any SEET threshesld
prcvic>-usly appl3ed to the Gampany and that the proposal. wcxuld essentzaTly- render the
statutory SEET obscilete. Accordirsg to AEP-Ohia; the Commission is without jurisdiction..tti
i.mpose another, more stringent, excessive earriings test on the Company. AEP-Ohio also
argues that OEUs proposal would preclude the Coxn.parzy: fi om exercissng its right under
Secfion US of Scehe'dule: 8.1 of the RAA to establish a. co'st-based compensation method.
AEP-OIuo believes, that hlr. Kollen`s exc€ssi^.pe earnings test would offer no .nna.terial
protection to the Company from undercorc-tpensation of its costs incurred to .furndsh
capacity to CRES providers, and, that the test would be difficult to adxnir-dster, cause
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prici^ig to account for mar^irxs from o.ff-system energy sales and ar^ciilaryT receipts (Staff Ex.
101 at 4)_ We agree. with Staff, FES, and. C^CIC- t} bat anoffset for energy-related sales is
n:ecessary to ensure that AEi."Ohso does not over recover its capacity costs through re.c€svery
of i-ts ein.bedded cosis as well as OSS inargins (FES Ex. 103 at 45-46).

AEP-Ohio takes issue vti-ith the adjustm:ents made by Sfiaffwztness Sm.ith, as weH as
F^, i.h EVA's calculation of the energy credit The commiss.ion belze,,jes fhat the adju^^i^ients,
to AEP-Qhir's proposed capac.ity pricing mechaiyism that were made by Staff Witness Smith
are, for the most part, reasonable and consistent widh our ratem.aking practices i.iz ObiQ.
'With regard to AEP-Qii.io's prepaid pension asset, however, we agree with the Company
that Mr: Sznuth's exclusion of this item was ineonsisterit with Staff's reccrnunendation, in the
Compariy`s recent distribution rate case (A.FP-0hio Ex. 129A; AEI-Ohi.o Ex. 129B), as. well
as -vNith our ireatzrient of peision expense in other proceedings.10 We. see no reason to vary
.ouz° practice in the present case .and, therefore, find that A;i;P-Ohxo's prepaid pe.rgion asset
should not have been excluded. The result of our; acljustrnent zn.creases : 5taff's
recommendation by $3.20 /MW-day (AEE`-Ohio E.x.142a.t 16, a. WAA-R). Simflarly, wfth
respect to AEP-Ohi:o`s severance program: costs, we find tha.t Mr.. SrnithFs exclusi:on of such
costs was inconsistent Nvith their treatxtrient in the Company's distributiori.. ra :te case.
Amortization of the severance program costs over a three-year period i.nereases Staff`s
xeco=endatiori by $4.07/IlW-day. (AEI^-Ohio Ex_ 142 at 16-17:).Furfherf upara
consideration of the arguments with respect to the appropriate return on equity, ive find
that A:EI''-C7hr:o's recommendation of 11.15 percent is reasonable and: should be adopted. As
AEP-Ohio notes, Staffs recommended return on equity was solely based on,theneggotiated:
reb-irn on equity i.ri the Compahy's d.istributiort rate case. (Staff .Fx.103 at 192-13), which has
no preeedential effect pursuant to the express terms 4f 'the stipulation adopted by the
Commissian in that case. Our adoption of a reWrn on equity of 11.15 percent increases
Staff`s recommendation by $10:09/MW-day (AEF-O.hio Ex. 142 at 17). We aLso agree with
AEI'-Ohio that certain energy costs were trapped in Staff's: calculatian, of its recomxnezided
capacity :charge, in that Staff witness Srrdth regarded such costs as cnergy ,related and thus
excluded them frQrn his calculations, while EVA disregarded them hi its eleterzz^.€rcation of
the energy credit Accordingly, we find thaf Staffs recommendation should be increased by
$20.11 JNW-day to account for tl-iese trapped costs. (AEF-Ohio Ex. 143 at 5-6.)

Additior,;ally, the Commission finds, on the whole, that Staff s recomn°iended eiiergy,
credit, as put forth by EVA, is reasonabie. AEp-Qhio raises a number of arg-urnents as to
w:liy Staff's energy credit, as calculated by EVA, should not be adopted by the. Commission.
In essence, AEP-Ohio fundamentally disagrees with the methodoIogy used by: EVA.
Although we find that EVAss methodology should be adopted, we agree w I ith AEP-Ohio

See, e.g., In the Maff-er of the Application of Ohio EzUsan Cbmpcnu,. ^C-levei^^ Eleei"'ie ^U*!tnireqqtin.,g Cornpazy;
and The To£ectv Edison Cota p¢r z1 ftr 1€uth.erraty. to Intrecise Rates jbr Distribution .5eruice, ^A4cidz^ C'e.rfczin
A.ctourcting, Practices, ttn.d for T'ar^f^ Approrlats, Case No. 07-551-EL-fIIlZ, et a,; Opinion and Order {faleua;q
2Ir "?(H03^r at 16.



16-2929-EL-UNC -3&-

nmust bci at Ieast 75 percent complete in order to qualify for a.C-INP allowance and that A.FP-
Ohiofailecf to deznei:nstrate corrcpliance.with this requirement.

:A s, previou.sly mentioned abave; AEP=Qho raises nurnerous co.ncerns regarding
Staffs proposed enerrgy.credit anc€. offered the rebutW testimony of Company witness
Meehan in an effort to crifii.qu^ EVA's°test.unony. L7poxi review of all of t.he testasr2any, the
Com.7rdssion finds that it is clear that the d.isspute behveen AEP-Ohio and Staff amounts to a
fundamental difference iri methodology in. everything from the calculation of gross energy
margins to accounting for operation of the pooI agreertYent. AEF-Ohio claim5: that Staffs
inputs to the AT.TRORAxrn:p model result in an overstated energ_y credit, :vahile Staff argues
that the Company's energy credit is far too low. EssentiaRyf AE.I'-0hio and Staff have
s'im:ply offered two quite different approaches in their, attempt to forecast market prices for
energy.. The Cormii.ssion concludes that .AEP-0I-io has not showlA that the process used ^_y'
Staff was erroneous or unreasonable. We fint'ier find tha.t the approach put forth by EVA is
a p:7,oper means of determh,in- the energy credit and produces an energy credit that will
eaisure that .AEF-C)hici does not over recover its capacity costs.

AccordiTigly; we adopt.Staff's proposed energy credit, as modified above to account
for AEP-C3hz&s full requiremen#s contract with Wheeling Power Cornpany, and find tfhat a
capa.city charge of is just, reasonable, and should be adopted. The
Commission agrees: with AEP-Ohio that the compensation received from CRE^.S providers
for the ComparYv's FRR capacity obligaticrns sh:ou.ld reasonably and fairly compensate the
Company and should not significantly -undernune the Compalys ability to earrr.an
ad.equate return on its investment. The Comn-^a.ssion beheves t.hat by adopting a cost-based
state compensation rnechartism for AL^ :^P-Ohio, with a capacity charge of $188.88/M1,V-d.ay,
in coniunctIon with the authorized deferral of the Company's In.curred c.apacit.y c`osts, to the

.-e . .v - ti s m+. rere »n Q
extent rnat rn:e to'taa incurred capaciiy costs ao not exceeci ^z68.tsa/ sv:vv%-day not reco^aerec%
from CRES provider bzllings reflecting the adjusted RPM-based price, we have
accomplished those objectives, -v%Th:tle also protecting the 'mterests of aII stakeho^.lders:

pTNDINTGS bF FACT AND CQNCLLTSIt3N^ OF LAW:

(1) AEP-Ohio fs a public util.ity as defined in Sec^.on 49055:02,
Revised Code, and, as sulch, is subiect to the juri.sda.cnon of this
CornrDission.

(2) On Novem:bex 1, 2010, AEPSC, on behalf of AEP.-Ohi:o, filed an
application wath. FERC in FERC Docket No. ER:11--1995, and on
November 24, 2010; refiled itts application, at the direction of
FERC, in FERC Docket No. ER11-2,1$3. The application
gropcised tb change the basts fcir cnrnpensafiicsn for capacity costs
to a costrbasedrnechanisrn and inrluded proposed fornmula ra.te
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(13) T'he 'Comsru-.ssion I^ Jurisdiction in this matter pursu'a..^.t to

Sections 4905.04, 49C5.05y: and 4905.06, Revzsed Code:.

(14),

ORDER:

The state con.^.peR6ation AEP-C.7hia; as set forth

herein, is just allci rea..̂ nai^ble "ad sliould be adopted.

_3&

It is, therefore,

ORDERED, That I.EU-Ohzo's rnotion to d.i.smass this case be cienied. Tt is, further,

ORDERED, That the motiore for pexnm.iss^on tcr appear pro l2ac vice rnkanter filed by

T)erek Shaffer be granted. It is, further,

OJC^^EREDj That, the state compensation mechanism for AEp-Ohzcs be adopted as set

forthherein. It is, furtherx

ORDERED, That: AEP-Ohio be authorized to defer its incurred capacity costs not
recovered from CRES provider billings to the extent the total incurred capacity costs do not
exceed $188.88/MW-day. It is, further;

ORDEg^I-:D; That the interim capacity pricing inechariism apprcaved. oa March 7,20 12,:
and extended on May 30, 22012; shall remain in place until the earlier of August 8, 2012, or
such time as the Corranission issues its opinion and order in 11-346, at wbzch poant the state
compensation xnechariism approved herein shall. be incorpGrated intc, the xa.tes to be

_- -----

ORDEI'̂ .ED, That nothing %n, this opinion and order shall be bindirig: upon.. this
Commission in any fuiure proceeding or inxrestigataQn. involving the justness 6r
reasonableness of any rate, charge, ruief or regulation. It is, further,
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THE PUBLIC LTTILJ€TIES ' COi^,fta11^ION OF OMC3

^a the Matter of the Canun.ission Review of
the Capacity Charges of Ohio. Power ^ ^ase ^Ic, ^t3=2^2^-Ei -^JI^T^
^:r^rnpa^ ^^' and Columbus Sc^uttaer.^. Power
L.,o17EpaI? µr. ^

CCI^KIJI:ZRIN6. C}PJNIC}N
iC3F COMMISS.IflNERS .r^NDRE T. PORTEfi. AND LYNN SLABY

The,major€ty opinion aiid order Iaai-arices -the interesfs of consumers, stqpp1iers;, and
AEi'-Ohio:. It provides certainty fm coin:ztam.ers and suppliers by resolvuig questidins about
whether there will be a.competitive electricity market in the AEP-Olio territory,
specifically, and a€ros.s, this state, generally: It does so by eslabiLsiting a state compensaiion
mechannisrrt pursuant to iYnich competitive retail electric, suppliers have access to R1''1'Vf-
based niarl:et capacity pricing, which will encotirage compeiition among thtase stzppliers,
resulting in the benefit to consumers of the lowest and best possible electric generati I on:rates

in the AEP-Ohio territory.

Moreo'ver, it recognizes the imperrtant function and cammitrnent of AEI'-01i"rca as a
fixed resourc.e requirement entity having dedicated capacity to serve consumers in its
service territory. Howeve,r, these resources are not vrithaut cost. Accordingly, the arder
allows AEP-Ohio to recezve its actciAl.eosts of pr6vidi.ng the capacity through the deferral
rnechanissrm descxilaed therein, which we have determined, after tbor.ough corBsideration. of
'f-X`a r`p.`nr^ 4-M- fliie sgrr^r^ar^incr^^` 1-%o ^^^d^'^'^^•^^ Thiq rF'^^^lf- i^, A fniv" hnIqT'f'p nf alTu.... s.^.v.:..,+::.:.. ...tar..m,::, k1av--t7,f..t.. .....y,^..,+_.,:,.,.p,..,..:^.,.,. _...,.1.. .,-_...._.__....__...... .,.,^.....:a ......s.,.;.:^._,... ^...

interests because rather dian subjecting AEP-Ohio to RPM capacity rates that were derived
from amarke# process in -.,vMch AEP-0hio d.id not participate, the order* allows A.EP-ahilo
to recover the costs of the agree4ieat to whicl-e. it was a participant- d.edaca.ting its capacity
to serve consumers in its service territory. Our oiDirdon of this resulf, in this caser should not
be misunderstood as it relates tci RP11!I, 'by joining the majotity opinion, vu^ do nat; in czny .ivrzyF

rxgr-ee to any description of RPM-based capacity rates as beirzg unj'ust or urireasonable.

FiTW1yF while we prefer to ii:ave, the state coiaipexsati.on mechanism effective as of
today, ure joir^, with the majority in setting the effectave date of August $; 2012, or to coincide
writh our as-yet unissued opinion and order in Docket No. 11346-EL-SSC),, whichever Is
earlier. Iri.an attempt to balance the deferral authoz-izatimcreafed in duspraceeding a,-,d
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TI-IE PUBUC tT'i'ILTI'I^^ COMMISSION OF OHID

hn the Matter of the Comn-dssion Review of ^
the Capacify, Charges c>f Ohici Power ^
Comparty and Columbus Southerrc I'o-vver ^
Cornpan.y. ^

Case No. 10-292:9wEI.-UNC

CONC:7RRING AND DISSENTING OPINION
OF COM&IISSIQNEI^ CHERYL L. ROBERTO

I jain my colleagues in, updating the state compersation method for the Fixed
Resource Requirern;erit Erom, that originallv adopted impii:.itly in AE,P-0:hio's first ESP case,
Ca..,^e I`,1'o. 08-917-EL^SSOf et r.il.F arid explicitly in this matter to a cost-based rate of
^188.88,/ WAV-day.

I. depart from the ma^^rrit^=f however, in the analysis of the nature of th.e Fixed.
Resource Requirement and, a.s a result, the basis for the Co^.rn-dssion`s authority to. update
the state corhgens-atien rne-thod for the Fixed Resource Requirement

Additionally, I dissent from those pportions of the majority opinion creating a deferral
of a portion of the authorized cost-based Fixed Resource Requirement rate adopted today:.

What is zi Fixed"Resource Requirement?

h:i order to assure that the transmission systezil is: reliabIe,. PjM requires any one who
wishes to transmit electricity over the system to their custamers2 to provide z'eliability
assurance that they have the wherewithal - or capacity - to use the fransznissioii: systezn
vvithou.t crasl:iin.g it at otherwise destabilizing it for everyone else ^ The prot.occIs for
xriakirig this dem'onstratkon are contained in the Reliability Assurance Agreement. Each
tra.n.smission.system user must show that tb.ev possess Capacity Resources sufficient to
Meet their own needs plris amarg2ri for safety. These C.apacity. Resources zna.v izzclvde a
combination of gerieratican. facilities, demand resources; energy efficiency, -ad Interruptible

'TFiese. #.ransm.ission users are Icnown,as a "Loatt. Servir ►g- Entity" or "LSE-^ L,SF, shall anean any entity (or
the duly designated agent of such an entity), including.a"Ioad. aggregator or powez marketet, (i) serving
end-zisers wid-iin the PIM Regiortr and (ii). that has been grant.-d the authority or" has an obligation
p,arsuan.t li state or local law, regulation or franchise to se11"electric energy to end.-users located Withi.n the
PJM I*;egion. Retan.bitity Assurat7.ce Agreemeht AtnQazg. Lorcd ^ervzng .£retitks in, t}le 'PjTvl ,icekioraj i=fm
IrsL-rconnectzern, :L.L G, Rate Schedule FERC No. 44 (effective date May 29, 2012) (here?^ter -keltiability
Assurance Agreement), Section 1 <44.

2 Section 55, Capacity Resource rCom:mitmen:t, PJM Operz Access Transmission Tanff (effecfive date June 8,
2012"), at 2395-244:3.
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estahlish a coxnpezisation meffiod. for Fixed Resource Reqxais'emeitt service, it ha.s opted r,ot
to dc so in fa.vor of a state compensation method AThen a state chor^ses to esLablxsh ane.
^t+'`;1^r^ iF-^is Cc^^r#4^^'on ehoi^ses to establis^i astate coinpensa^c^^ z^^hod for a
rior,coznp i^titive.retail ele'ctric se.rvice; the adopted .rate iraust be just and xeasor7able Wised
upon traditional cost-of-service principles.

This Comafisssiozx previously este-Jolished a state, compe.risation method for. AEI'-
Oh.io's: Fixed Res v-urce Fequiromnt sein.: ice iviLbirt AEP-Ohi.o's initial ESP. AEP-Jhua
xeceived -compema'r`:_un for its Fixed Rnseurce Reqiiirem.ent service :through both the
provider of last res:ory- charges to certain retail shoppi-ng; customers and a capacity c1iarge
1 (^-,Tzed on comp^titive refaii pr'qvi&rs that was esta:bhshed by the three-year capacity
a-u,c aon c:s-nd.^ciea by FJIvMY Since the Cc^rriin^ssian adopted this cornpensatti.on methad, the
Ol.i,o Stiprenne Co-art reversed the authorized provider of last resort charges,16 and the
a€a.Qdon v4ue of the capacity charges has fallen precipitously, as has the relative proportion
of shoppers to non-shoppers.

I ag^ iv:th the majority that the Cazrr:dnssicl^ is empo-wered pursuant to its general
suii.erviror;- uuthoritv found in. Sect'ioxYs 4905.04, 4905.05, and 4905.0 6; Revised Code tc)
es; ^.^Iisii an appropriate rate for the Fixed Resource Reqtairerrment seivice: I also agree that
pursuant to regulatory authority under Chapter 49OEi, Revised Code, as Nve11. as Chapter
4909, Revised Cad..e a cost-based compensation method is necessary and appropriate.
Addi-donaliy;.i find that because the Fixed Resource Requiz'emetit isa noncompetitive retail
electric service, the Comn-iissian must estahlish the appropriate xate based upon traditional
cost of sei-vice prineiples. piriaI3.yf I find specific authority within Section 49fl9.13,, Revised
C€^de, for a process by ivhich the Cornr^ssio^x maV7 cau.se further hearar^^s and
investigations and may examine into all matters -vvhich anay change,. moetify, or affect aty
firtding of. fact previously nzade: Given the change iri eircuraistances since the Commission
adopted the irri:tial state comperisadari for AEP-Ohio's Fixed Resource IZequirernent service,
it is a.ppropri.ate for the Camtnissio-ri to re'visifi and adjust that rate. tci reflect cu:rrent
drrc.uzxistanees as we have today.

A`Deferrar

fn pr.ior cases, this Coanrmission has levied a...rate.or tariff on a group of customers but
deferred collectzon of revenues due ftom that group until a later date. In fhzs instance, the.
rnajoriaty proposes.to estabiiish a rate for the Fixed Resoiarce Requirement service provided

9 In tlae Matter of the A,rptreation of Cnlrcrnbias Sauthm Power Cri.rrmpartyfrrrApprnvat af aln EJectric Securs.iy Plan;
an Arneridtrsen.t to its C'orporae Separatlora PYans aai.d tlze Sale or Truiisfer of Certat'n Gerierating Assets, Case No.
08-91r EL-SSO, et a:, C3Pi.rion and t3rde?- (M-arch 18, 2009); Entry on Rehearing (July 23, 2009); In ¢J?e Matter
of the C'orrlxrzission Review of the Ctzpaeity Charges of Ohzo Power Comp,any and Colurrzbus SoutJierr€ Pou>er
Cc?mpanyr Case i,`^,?o. 10-2929-EL-UNC, Entry (L7ecember 8, 2014

^^ Trr..re Applzeation af C4£urii.bra.s S. Power C;i^., 128 O^f^ic^ St3d 57 2{2€^11^,



ATTACHMENT D

BEFORE

TBE PUBLIC LJTTLMES CQMNffSSIgN OF QIiIO

In the Matter of the Comnission. Review }
of the Capacity Charges of Ohio Power }
Com.pany and Columbus Southern Power ) Case No.10-292J-ELtUNtr

Company. }

EN'I'IZY ON REHEARING

The Commission finds:

(1) On Nlarch 18, 2009, in Case No. 08-917-EL-SSO, et at., the
Commission issued its op'rrdon and order regarding the
application for an electric security plan (ESP) for Colurr, tts
Southern Power Company (CSP) and Ohio P uer
Company (OP) (jointly, AEP-Ohio or the C.omp y),1
pursuant to Section. 4928.143, Revised Code (ESP I Ord6r).2
The ESP l Order was appealed to the Ohio Supreme CO;urt
and subsequently remanded to the Commissi.oi-i for further
proceedings.

(2) On November 1, 2010, American Electric I'rawer Service
Corporation (AEPSC), on behalf of AEP-Ohio, file an
application with the Federal Energy Regula ory
Commission (FERC) in FERC Docket No. ER11-1995. i On
November 24, 2010, at the direction of FERC, AEPSC
refiled the application in FERC Docket No. ER11-4183
(FERC .filing). The application proposed to change; the
basis for compensation for capadty costs to a cost-b^:sed
mechanism, pursuant to Section 205 of the Federal Pdwer
Act and Section D.8 of Schedule 8.1 of the Reliabwty
Assurance Agreement (RAA) for the regional transm:is^ion
organization, P,^V!' Interconnection, LLC {F`JK, and
included proposed' formula rate templates under which
AEP-Oliio would calculate its capacity costs.

1 By entry issued on March 7, 2012, the Commission approved and confirmed t e merger of CSP into
C1F, effective December 31,2011. In the Matter of the AppticaWn of Ohio Power C^mpany and Columbus
Southern Power Companyfor Authority to Merge and Related Appmzals, Case No.10-2375-EL-tit dC.

2 In the Matter of the Apptica'runz of Columbus Southern Pvuvr CCrmpany for Approval of an Electric Security
Plan; an Amendment to its Corporate Separatiaax Plran, and the Sale or Transfer of f C ain Generating Assets,
Case No. 08-917-EL-SSO; In the Matter of the Application of Ohio Power Gomp my for Approval of its
Electric Security Plan; and an Amendment to its Corporate Separation Plan, Case No 08-918-EL-SSO.



10-2929-EL-UNC -3-

(SSO) in the form of a new ESP, pursuant to Secfion
4928.143, Revised Code (ESP 2 Case).4

(7) By entry dated February 2, 2011, the Commission graoted
rehearing of the Initial Entry for further considerra.tioA of
the matters specified in AEP-Ohio's application for
rehear ing. The Commission noted that the SCM ado^ ►ted
in the Initial Entry would remain in effect during ; the
pendency of its review.

(8) By entry issued on August 11, 2011, the attcrrney exam4nerr
set a procedural schedule in order to establish an
evidentiary ^record on a proper SCM. The evidenttary
hearing was scheduled to commence on October 4, 2^ 11,
and interested parties were directed to develop an
evidentiary record on the appropriate capadty ost
pricing/recovery mechanism, idcl.uding;; if necessary,' the
appropriate components of any proposed capacity cost
recovery mecharnisrn.

(9) On September 7, 2011, a stipulation and recommendation
(ESP 2 Stipulation) -was filed by A.EP-OhiQ, Staff, and e#her
parties to resolve the issues raised inthe ESP 2 Case
several other cases pending be£c^re the Commis^

'nd
on

(con.solidated cases),5 induding the above-captioned dase.
Pursuant to an entry issued on September 16, 2011, the
corisolidated cases were consolidated for the sole vurxbose
ofcarisiderirt.g the ESP 2 Stipulation. The Septemberj 16,
2011, entry also stayed the procedural schedules in the

4 In the Ivlatter of the Application of Columbus Southern Power C.omparty agul Oh' Power Company .}tor

Autltority to Establish a Statidard Service Offer Pursuant to Section 4328.143, Kev1s Code, in the Form of

an Electric Security Plan, Case No.11-346-EL-SSO and I1-348-EL-SSQ;. In the tk-tter of the Apptiesation

of Columbus Southern Power Company and Ohio Power Comparcy for Approval Certain Accounting

Authorfty, Case No.12-349-EL-AANd and 11-350-EI.-AAM.

5 In the Matter of the Application of Ohio Power Company and Columbus Southerh Power Corrciaany fsr

Auth,arahy to Merge and Related Approvals, Case No. 10-2376-EL-UNC; In the Matter of the Application of

Columbus Southern Power Company to Amend ifs Emergency CurtafZment Service Riders, Case No. 10-

343-EL.-ATA,• In the Matter of the Application of Ohio Power Company to ltmend its Errcergency

Curtreitraerct Service Rielers, Case No. 10-344-EL-,ATA; In tlae Matter of the Commzssiorx Review of the

Capacity CFanrges of ©hb Power Company asut Columbus Southern Power Company, Case No.1f}-2929-EF.-

UNC; In the Matter of the Application of Columbus Soutlzern Power C'ompany for A' roval of a Mec^a^rtasm

to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised Code, Case No. 11-4920-EL-RI3R; In

the 11!Iutter of the Application of Ohio Power Company for Approc^ral of a Mechanism tol Recover Deferred Fuel

Costs Pursuant to Section 4928.144, Revised Code, Case No.11-4921-EL-RDR.
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(12)

(13)

(14)

(15)

(16)

before November 8, 2011, were also entitled to receive itier-
one, RPM-based ca.pacitgt pricing. For all other custo ers,
the second-tier charge for capacity was $255 Jmega att-
d.ay (MW-day). ui accordance with the interi.m. R lie€
Entry, the interim rate was to remain in effect until Ma 31,
2012; at which point the charge for capacity under the 4CM
would revert to the current RPM price in effect pursuaa^^it to
the PJM base residual auction for the 2012/2013 deli4^ery

year.

On March 14, 2012, an application for rehearing of! the
Interim Relief Entry was filed by the Retail Energy Su p1y
Associatian (1ZESA): Applications for reheari.ng were also
filed by FES and IEU-Qhio on March 21, 2012, and M ch
27, 2012, respectively. Memoranda corrtra the applica ons
for rehearing were filed by A.ET'-Qhio.

By entry issued on April 11, 2012, the Coxrutission gr ted
rehearing of the Intefixn Relief Entry for fusther
consideration of the matters specified in the applica ons
for rehearing filed by RESA, FES, and IEEJ-0hirr.

The eviderttiary hearing in this case commenced on pril
17,2012, and conduded on May 15, 2012.

On April 30, 2012, AEP-flhio filed a motion for extensi n of
the interim relie€ granted by the Commission in the In.t rim
Relief Entry. By entry issued an. May 30, 2012, the
Commission approved an extension of the interim cap city
pricing mechanism through July 2, 2012 {Irnterim lief

Extension Entry).

On June 15, 2012, an application for rehearing of the
lnterim, Relief Extension Entry was filed by S.
Appl.ications for rehearing were also filed by IELT-C?hia and
the Ohio I^^Ianufa^cturers` Association (OMA) on Jun 19,
2012, and June 20, 2012, respectively. Amemorandz^n
contra the applications for rehearing was fited by AEP-

Ohio on June 25, 201.2.

(17) By opinion and order issued on July 2, 2012,1 the
C€smrn:ssion roved a canacitv prieing mechaavsxr4 for
AElj-t)hio (Capacity Order). The Commission establi^hed

-5_
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(20) On August 7, 2012, OEG filed a motion for leave to reply
and reply to the memorandum contra filed by AEP-Ohio
on August 6, 2012. On that same date, AEP-0hio hled a
motion to strike QEG's motion and reply on the grouEnds
that Rule 4901-1-35, Ohio Administrative Code (O.A. C.),
does not provide for the filing of a reply to a memoran. .um.
contra an application for rehearing.

The Comunission finds that OEG`s motion is procedurally
deficient in several respects. First, as we have recognl zed
in prior cases, Ru1e 4901-1-35, Q.A.C., does not confern. Iate
the filing of a reply to a memorandum contra an
application for rehearing.7 Additionally, although C ► C's
flirtg is styled as a motion and reply, the filirc i:s
esseritially a reply oxdy, lacking a motion and
tnemora-ndum in support. OEG, therefore, also faile to
comply with the requirements for a proper motio as
speci.fied. in Rule 4901-1-12, O.A.C. In any event,; the
Commission has reviewed OEG's filing and finds that ()EG
merely reiterates arguments that it has already ralised
elseivhere in this proceeding. Accordingly, C}EG's rn tion
for leave to file a reply should be denied and its r ply
should not be considered as part of the record in this
proceeding. Further, AEP-Ohio's mofiort to str^.ce sh uld
be denied as rriocat.

kLl^f lJ3I Z'S:Ur4.l.ti[ 1:3p .G:VAG, C![G ^U.ttusuosivrt ia-sucu cu^ caccix via

rehearing, granting rehearing of the Crapacify C3rde# for
fiarther consideration of the matters specified in the
applications for rehearing filed by AEP-Ohio, OEG, IEU-
Ohio, FES, Schools, QMA..,. OHA, and GCC.

(22} The Corriirission has reviewed and considered all o the
argurnents raised in the applicatior-s for re^.hearing af the
Initial Entry, Interim Relief Entry, Interizn Relief Extezision
Entry, and Capacity Order. In this entry on re.hearin.^, the
Commission wi"ll address all of the assignments of errar by
subject matter as set forth below. Any arguments on
rehearing not specificaUy discussed herein have been.

f See, e.g., In the .IvFiattEr of the Cammis.sion lnvesfzgation of the Intrastate Uniuersai Service Discouazts, Case
No. 97-632-TP-COI, Entsy on Rehearing (July 8, 2009}.
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8

and approved as. .a di;stribution charge and di.stribu on.
servgce is subject to the eXclusive jurisdicticin of the
Commission, the CoihrrissionFs deterrrmin.a:tian as> to vrhat
compensation is provicied by the POLR charge raises no
isstie that is subject to. F.ERC`s jurisdic-^^on. JEU-Oh.io also
,otes €liat the CQnunission has prevEUus^y relected ; da:e

a-cgua:nent that a specific grant af authority fram ; the
General Assernbly is required befare it caix mak^ a
determination that has szgruficance for puTosesi of
irnplemenfing a requirement approved by FERC.

(26) FES argues: that, pursuant to Section D.S of Schedule 8:1. of
the RAA, AEP=Qhio, as an. FRR Entity, has no optio.h to
seek wholesale recovery of capacity costs associated witii
retail switch.ing,.if an S'CIvI is in place. AdditianaUy, FES
assexts that the CCommmi.ssion has jurisdict€on to rexriew
AEl'-0hioAs rates. FES enmphasizes that AEP-Ohio adirirs
that the Conuni.ssi.on has broad authority to inv.es "I` te
matters i.r^cNrt^.iviiYg Ohio utiiii^es and. that the C€^ sie^t
snay ^c.plore stach matters eve^ as at^ adjunct to its f^^
participation in FERC prc^ceedin.gs.

(27) As stated in the Initial Entry, Sections 4905,04, 4005.05,i and
4905.06, Revised Code, grant. the Commission autliori . to
supervise and regulate all public utilities wit ' :`. ^ its
jurisdictir^n. The Commission's explicit adoption c^ an
Q^^A P`°' A^''V^^^:'r` c xxr^II ."iii-^iT^ the ^.,.,̂1.1.'^".e :3fl^'ht^.̂v`i.sra AYfd 3S:d "V38Za.J qVUV Ytf^vu F:i.suac

broad sta.tu;tor^ authority. .Additionaily; we stated irn the
Initial Entry that, in light of AEPSC's FERC filing, a reyiew
was necessary to eualuate the ^mmpact of the pr.9pbsec]-
charige to AEP-Ohio`s existing capacity charge. Se t tion
4905.26, Revi§ed Code, provides the Comrnissic ►n ith
considerable authc^^rity to initiate proeeedin.gs to inves gate
the reasonableness of any rate or charge renderea or
proposed to be: reridered by, a publ'ze utility, which the Ohio
Supreirt.e Court has affirmed. on, several occasions.8 We
therefore, grant rehearing for the Iimited purpose of
clacifying that the investigation initiated by the
Conunission. in fhis proceeding was consistent ^-vitli. Sectian

See,, e.g.l OFzan C'.onsumers' Caunsel v. Pub. UW. Co4nrn., 110 Ohio SQd 34, 400 (20G6)j Altnet

Carxtmunicataans 5mices, Inc: u. Z'azb. Ufd. Comm., 32 Ohio St.3ti 115,117 (14$ ; Oh'w Utilities Co. -0;

Pub. .LiA Cvinm.,.5$ Ohio StId 153, 7.561.58 (197 9).
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envisioned under the RAA and did not compensate the
Company for the wholesale capaci.t-y that it rnakes availible
as an FRR Entity under the RAA.

(29) In its memorandum contra, IEfI-Ohio argues that AEP-
Ohio's POLR charge, as it was proposed by the Company
and largely approved by the Conin-ission in the ESP' 1
Order, included compensation for capacity costs. [FES
agrees with .fEU-Ohio that the POLR charge recov red
capacity costs associated with retail switching. Both tEEU-
Ohio and FES note that .AEP-Qhio's testimony in support
of the POLR charge indicated that the charge ^vc^tald
compensate the Company for the challenges of proviai,ng
capacity and energy on short notice. FES adds that A.EP-
Ohio's POLR charge and its wholesale capacity charge
were both intended to recover capadty costs associated
with accam.madati.iz.g retail choice and ultimately pay for
the same generatircg eapacity. FES and Constellation assert
that AEP-Ohio's POLR charge was the SCM, contrary to
the Company's elaim.

(30) In the Initial Entry, the Commission noted that it had
approved retail rates for AEP-Ohio, includ.ing recover'y of
capacity costs through the POLR charge to certain retail
shopping customers, based upon the continuation of the
current capacity charges established by PJM's capacity
.: -±_- Ek7._ Lr 1.u ! Tl':'

CS.Z.I4:CL(FLZ. Yi`C 1Li.LC1 I LO' CY.ror ttL Ltd4rALt6 11 tCiCdG' cLtf,.^ LL.CLi;.tt3ir. 1Li[G'

Commission approved AEP-Oh.io's retail rates, inclu;dir€g
the POLR charge, in th.e. ESP 1 Order. For the most ipart,
the POLR charge was approved by the Com.mi.ssion ^as it
was proposed by AEP-Ohio.10 AEP-Ol^.io's testimorty in
support of the POLR charge indicates that various iriputs
were used by the Company to calculate the proposed
charge.11 One of these inputs was the market price, a large
component of which was intended to reflect AEP-01 ►.io's
capadty obligations as a member of PJM. A.l.thougli the
purpose of the POLR clia.rge was to compensate .AE.'-Ohio
for the risk associated with its POLR obligation; we
nonetheless find that the POLR charge was approveld, in

10 ESP 1 Order at 38-44.
11 Cos. Ex. 2-A at 12-14, 31-32;Tr. XI at 76-77; Tr. XIV at 245.

-11-
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in. light of AEPSC's FERC . filing proposing, a cost-b1 sed
capacity- charge. T'hus, AEP-Ohio's request fcir rehea^irig
shou:Id be denied.

Interim Relief Enta

JurisdiCti.C.)11

(34) IEL>T-Ohio argues tha.t the Interim Relief F^n.try is unlavvH
becaz-'se the Camn-zssion is without subject matter
j^-iri_sciiction to establish a cost-baged capacity eharge in this
procfedhtg. IEU-Ohio notes that the Commissiori-'s

ra ien-iakirtg autho-rity mider state Iaw 7s go.vern.6d: by
statute. According to IEU-Ohio, this case is ri:ot praperly
befure the Co^.^ission, regardless of whet:her cap^city
sei-uice is considered acompeti.tive or noncompetitive r^tail
electric serviee.

(35) As discussed above TATith respect to the Initial Entry and
addressed further beiow in regard to the Capacity Order,
the C-orn.mission fir^ds that it has jur.isdietion under state
law to establisli an SCMf pursu.a.nt to :th.e gen!exal
supervisory authority granted by Sections 4905.04, 490$.05,.;
and 4905.06, Revised Code, and that ottr review liwas
consistent vvifh our broad investigative authority cmder
Seetion 4905.26, Revised Code. The Ohio $upreme Cqsurt
has recom-iized the Conimi:ssiion's authoritV tc ► irtvestigate
an existing rate and, foI.iowing a hearing; to order a new
rate.12 Additionally, we believe that acost-based .SCM znay
be established for A.EI'-Ohiv's FRR capacity obligatibn.s;
pursuant: to our regul:atory :authority under Chapter 4 ,905,
R.evised. Code, as well as: Chapter 4909, Revised C6de,
tivhich enable the Commission to use its tradifiprtal
regulatory authority to approve rates that are basei on
cost: We find, therefore, that IELT-Ohio's requestj,for

^rehearing sfi.ould be denied.

12 0hiv rortsurrer ` Cowxset V. Pxb. UW. Cvmtaa.,110 QMcr St.3d 394, 4CG (2006), Ohio LIWitses C. Q. Pttb.

t,ttit. C-orrurz., 58 4hio St.2d 153,156rI.58 (1970).
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have other means to challenge or seek relief fromi an
interim SCM based on RPM capacity pricing, we also
found that the Comrnission is vested with the authority to
modify the SCM that we established in the Initial Entry.
We continue to believe that; just as we have the necessary
authority to establish the SCM, as discussed elsewhere in
this entry, so too may we modify the SCM. Accdrdingly,
FEi` and IEU-C}hici's assigmm.en.ts of error sh.ould. be

denied.

Evideritiary Record and Basis for Commission's Decisio^

(40) FES asserts that the Interim Relief Entry is unlawful and
tuunreasonable in that it authorized AEP-Ohio to recover a
capacifiy rate allegedly based on its full embedded costs,
which costs are not autharized by the RAA, are not
recoverable under Ohio laiv, and do not reflect an offset for
energy revenues. FES contends that, because the E$P 2
5tiptilatian was rejected, the Commission lacks a redord
basis to approve the negotiated rate of $255/MW-day aip an

el.ement of the interim SCM.

(41) FES further argues that the Interim Relief Entry is i ncst
based on probative evidence that AEP-Ohio wau.ld stiffer
i.mmediate or irreparable financial harm under R.PM-b sed
capadtypriciri.g. FES adds that the Commission erre^l i.n
relying on A.EP-Ohia's loss of revenues from its unia^(vful
f'C►L,R charge as further justification for the tier-two rate of

$255/I1M-day.

(42) AEP-Ohio replies that FES' arguments regarding the two-
tiered capacity pricing structure have already '4een
considered and rejected by the Cc,m.znission on more than
one oceasion.

(43) IEIJ-Ohio asserts that the Interim Relief Entry is unlawful
and unreasonable because there i-s no record to suppor^ the
Commission's finding that the SCM could risk an ij^ .just
and unreasonable result. Like FES, IEU-Ohio argues that i.t
was unreasonable for the Coinmission to rely on the ! fact
that AEP-Ohio is no longer recovering its POLR costs as
support for . the interim SCM, when the Commission
previously deternnined that the POLR charge was not
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ev-idence as a basis for granting AEP-0hio`s motfoni for
interim Z'efiC.''^.

-17-^^

fn tlie Iia.terim Relief Entry, ft Commission cited t^ree
.reasons just;ifying the interim relief granted, specifieaIl^ the
eliminatiQti: of A-EP-C?hio's POLR charge, the operatii.?^ of
fhe pool agreement, and evidence indicating that RPM-
based capacity pridng is below the Corm.pany's ca^.^kit-Z
^^osts. Wi.th. respect to the POLR cbarge, we mc-relv r^tQd
that AEP-Ohio was no longer receiving a reveziue str a.m..
that was intended, in part, to, ienable the Coitparz to
rerover capacity costs. Although the Co^s.si6ri
determined that AEP-Oh'i:o's .POLR cl.^arge not
supported by the record on rern.and, rtod-ing in that order
negated f.he fact that there are capacity costs associated
with an electric distribu:tion u.tility-`s POLR obl%gatiarl and.
that such costs may be'properly recoverable upon a proper
record.14 HazTing noted that AEP-Qhid was no ' longer
receiving recovery of cap acity costs tlirough. the POLR
charge,. the Connn.ission next pointed to evidence io the
record of the coAsolidated cases indicating ths.t; the
Comppany's capacity costs fall somewhere witl.-in the r ge
of $5735/MM-clay to $3 55:72/NM-day, as a zne .ged
e-afiity. F%naIly; we noted that, although A.EP-Ohio rx ►a sell

its excess supply into the ivholesale market when r.etai.l.
customers switch to :CRES providers, the pool agreeinent
;tnuts the Corn;pany's abiizty to fuiiy penent rrom rnese
sales, as the margins m.usf. be shared wi:th, its affili.a s.^5
Although ' IW-C?hics argues that AEP-Mo ra.ilet to
demonstrate any shorttal.l resulting from the operati n of
the pool agreement or any cither economic justzfi.ca#ao ftir
the interirrc rate rel%efJ fEU-Ohio offers insufficient-support
for its theory that the Company must make sia^h a
showing. l/ije have pre,6ously rejected IEU-C?No's
argument that the Co7nmi.ssioi-c broadly stated in the tSP 1

14 1n.1he.A4atter of tTae Applr.cution of CQtumbus Southerae Power C'ampa^.€}^ for Approv t of cara Electr^e Sec,^rit^+

3'tan; an Amerudrmht to its Cvtpara<t,- SepAration Plan; and the ^ute or Tran,sfer of Cz aFn Gmeruting }4wts,

Case' No_ C#8-917-1^L-SSC), e.t al., Order oi-i Remand (October 3, 2€lI1).

15 AEP-Ohio Ex. 7 at 17.
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(49) In response to many of IEU-Qhio's various arguments,
induding its d.iscr4rn;natiort daim, AEP-Ohio contends that
IEU-Ohi:o improperly attempts to relitigate issues that lj:ave
already been considered and rejected by the Conirrtissi '.

(50) The Comrnission does not agree that the interim cap city
pricing author.ized by the Interim Relief Entry was un4uly
discriminatory or otherwise unlawful. We recognize ithat
customers who acted earlier than others to switch to a
CRES provider benefitted from their prompt ac4on.
However, as we have determined on prior oc-casions, this
does not amount to undue preference nor create a. ca.se 'of
discrimina.tion, giverc that all customers had an e4ual
opportunity to -take advantage of the allotted 1~1'IVI-b^sed
capacity pricing.17 , Rehearing on this issue should thuis be
den:ied.

Transition Costs

(51) IEU-Ohio maintains that the Interim Relief Efttry is

unlawful and unreasonable because it perrrmitted AEI'-Ohio

to recover transition costs in violation of state av.%

According to IEU-Ohio, AEP-Ohio's opportuxdty to rec ver

transition costs has ended, pursuant to Section 492 .38,

Revised Code. AEP-OhiQ responds that IEU-Ohio m; ely

repeats an argument that the Commission has previopsly

r c^ca: ae:u..

(52) The Commission disagrees that the 7.rtterim. Relief Entry
authorized the recovery of transition costs. We do not
believe that the capacity costs associated with AFP-Q 'o's
FRR obligations constitute transition costs. 1'ursuarit to
Section 4928.39, Revised Code, transition costs are sts
that, among u-Leetirzg other c.-Literi:a, are directly asszgrqable
or allocable to retail electric generation service provi:d^d to
electric consumers in this state. AEP-Ohio's provision of
capadty to CRES providers, as required by the Company's
FRR capacity obligatians, is not a retail electric service as

17 See, e,g., In the Afatter of " the App€ication of The Cirtcgnnati Gas & E.lecttzc Canap ny for Appmv,zl of f its
Electric T,aYts€twn Plan, Approval of Tariff Charages and New Tariffs, Autdtv to ModifyVfCurrent
Accounting Pracedu.res, and Approval to Transfer its Generating Assets to an Exe t Wholesale Generator,
Case No. 99-165$-EL ETF, et at., Opinion and Order {August 31, 200E3}, at 41.
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(54) Like RESA; FES also notes that AEP-Ohia has^ interpr6ted
the Interim Relief Entry to allaw^ RPM-based capa!.city
pricing, to be ta]een away from a significant niimbet of
customers that werre shopping as; of Septeriiber 7, 26111.e
when the ESP 2 Stipulation was filed. FES notes that both
the ESP 2 Stipulation and the Initial ESP 2 Order
reco;ruzed that all shopping customers qualifying for
l.'^?^..hased capacity pricing as of September 7, 2011,..,would
be eiititled to continue to receive such pricitg. FES argues
that the Conm-ission should have establish.ed an. interisrt
SCM based on RPIt^I" prices or, alternafavely, should confirm
ti-tat; during the. interim peri:od, a13. customers that w,! ere
shopp^.ng, as of September 7, 2011, shoizld receive RPM-
based capacity pridng:

(5-5) AEP-Ohio contends that the application.s. for reh:eaii'rtg, of
RESA and FES should be denied, because tliey are
essential:ly azn-timely app:licaficirs for rehearing of the 7.nitial
ESP 2Clarificatiort Entry in the consolidafied cases. AEP-
0hio asserts da.at the Interim Relief Entry merely confirined
that the capaeii-gT pricing requi.rements of the Initial E$P 2
t larification Entry were to continue oi-, an interim b4sis,
lbven though the Comiiiission rejec'Led the ESP 2
Stipulation. A.EP•Ohio believes that RESA and FES shoulci
have raised t,heir objections to the capacity pridrt,g
requirements by seekin.g, rehearing of the Initial ESP 2
Clarification Entry. AEP-0hio fi:i;rther :argues that RESA.
anci FES ignore the fact that the ESP 2 Stipulation was
rejected by the Coxrurnissfon in its entirety, wli'zch
eliminated all of :thh.e benefits of fhe; stipulation, Ond,
therefore, RESA and FES have no basis- uporl whic^ to
claim that CR.ES providers sho'uld receive those benefi.t.4.

Next,. AEP-Ohio disputes RESA's characterization af the
status quo, arnd argues that the Commission mai:ntained the
status quo by retaining. the capac:ity pricing set forth in! the

Initial. ESP 2 Clarification Entry. Finally, AEP-Ohio asserEs
that. the Initial ESP 2 Cla.rifi.cation Entry, which remained in
effect pz.arsuant to the lnterim. Relief Entrvf required ltba.t
each customer c1ass receive an alltacation of RPM-b^se.d
capacity pricing for 21 percent of its load, and did' not
permit the reallocation of capadtv frorn one customer dass
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pri.c.ing for customers sh.op^zrtg as of September 7, 2Q11.
AF-P-Qh€o is, dkected to make any necessary adjustrnen#s to
CRES billings that accurred during the interim period,
consistent with this clarification.

Interim Relief Extension Entry

Evid2ntiary Record and Basis for Cams^iissivn's' Decisia^

(57) FES argues that the Interim Relief ExtensYon Entry is
unreasonable and un.l.awful because' it is not based: on
Prcbative .or credible ende:nee that, AEP-Ohio would silffer
immeda`.ate or irreparable. finarieial.hann under R.'M[-b oed
capacity pricing. FES asserts that AEP-Ohio's dam.s
regarding the purported harm that would result f^om
RPM-based capacity pricing are overstated and
unsuvported by any evidence m the r'ecard.. FES adds that
AEP-Ohio made no attempt to comply with `the
requirements for emergency rate relief.

Aciditionally, FES oonten.ds that the In.terim R'lief
Extel:sion Entry is unreasonable and urdawfful because t is
in direct conflict with the RAA and: RPM, pursuan to
vi14.eh capacity pricing is not based on a tradit`zonal: cos -of-
service ratemakist; metl^€^doiogy; but is i:^stea^d. inten ed
ordy to compensate RPM partidpants; indudin.g OR
Eatities, for ensuring reliability.. According to FES,
capacity pricirt.g, is not intended to compen.sate AEP-Ohio
for the cost of its generating assets and only the Comp. y€s
avoidable costs. are relevant.

FES also, argues that the Tnteiim R:ehe:f Extension En is
threasortable and unlavwfial because it impose.d capa• `t-y
prie^g above the 1ZPI^-based price o^. tier-one ^:stor^ers
that have always been, entitled to RPM-based cap;alcify
prieing; -iOthout any explaxation or supporting evidence.
FES adds that tier-one customers alid CRES pf`oviders will
be severely prejqd.iced by the Corrimission`s modification.

Finally, FES argues that the Interim Relief Extension EOcy,
is urueasonablE and urdawful because it exfended :1 ary,
irn.proper interim SCM Witb.csut stifficient justi.fication aO to
Why the C a:^n.ission elected to continue ^.bcive-rn.a:^ket
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Extextsion.of In.teiirn SCM

(61) FES argues% that the Interim Relief Extension Entr is.
unreasonable and unlawful beeause it authori.zed the
extension of an interim SCM that is unlawfiil, as
dcinonstrated ih FES' applieatiori for rehearing of the
hnterim Relief Entry. Similarly, IEU-0hia reiterafes ! the
arguments raised iIt itS briefs212d application for rehe
of the Interim Relief Er€try.. ' AEP-Ohio replies that the
Cor^umssi:on has already addressed %ntervenars' argum. ts
in ttie cdurse of this proceedisig.

(62) As addressed above; the Conunission does not agree that
the interim SCM : was ui^l.awful. For the, same rea ons
enumerated above %rith resped tv the fnterim Relief E tr3t,;
the Commission finds nothing improper in our exterisi of
the interim SCM for a brief per:iod.

^

Due Process

(63) IEU-Ohio confends that the totahty caf, tthe Con-qni,ss$ rc''s
a.ctibn:s during the course of this proceeding violated A U-
Mio's due process rights under the Faurte. nth;
Amendment. iEU-Qhio believes th.e. Coxnmission.`s coo uct
tluoughout this proceeding; has .subjected the positio .: of
p,uties objecting to AEY-C3kuo's ciemands to condearmnaJ^.on
vvii:hout trial_ In its memorandum contra.r. AEP-Ohio
argues that IEU-OMo's lengthy deseription: of ' the.
procedural history of t1iis proceedpng negates its due
process claxm..

(64) The Cornnissian fi.nd no merit in IEU-C?hrto's due pro ess
daim. Pursuant t(y the pre:cedural schedule, aU p"es,
i.nclixdirtg IEU-Ohio, were afferded ample crpportuni to
participate in this proceeding through rmearis of diseo ez-yr
a lengthy evidentzary hearing with cross-exarr€inatiolt of
witnesses and presentation of exhibits, and briefing. fiEtT--
Oh.io vvas also affotded, the opperttuYi-t)T to, respond ta .PXF-
Oh.io'^ ^-netion for intefira relief, as well as its mption f r an
Oitel.!3il1LB; of tl['E.'e intenB'^t .reilef. As th'̂:' reeord re13ects,-

' . E
^ ^ .. ^ . . . ^ . ^ ^
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b-oEn the Interim Relief Ex#erxsi4n Entry was requiredfli the
appropriate course of action would hav. ebeen t,o see+k a
stay of the eittry..

We do not agree that the fntez'i.m. Relief Extension
uncic-rz^.in.ed ctzstomer expectations ox caused substial
h-ain-t to customers. This case was ixciti.ated by t.he
Cg^s^i&siort nearly twa years ago for the pixrpose.. of
review,ing .A.i;P"-Ohia's capacity charge and determU711g
,-vhether the SCM should be modified irYorder.to proi*ote
eorn-Pehtian arid. to enahle the Company to recover the
costs associated with its F.RR capacity pbl'zgations. In an.y
everit, as -^,vith any rate, there is no -guaraatttee that the rate
. v¢=i.Ii. t-ema:iu -unclia.n:ged in the future. We find that the
fnterim Relief Extensioit Entry appropriately balanced. the:
interests of AEP-0hfv, CRES providers, and custoj34'ers,
,wT_rdch. has been the Cax^t.rt-►ission's o^jecfi^Te tE^rc^^agh.ou.t this

proce,eAng.

Cagacity Order

Jurisdiction

(69) IECT-Ohio argues that the Capacity Order is urdawful arid
unaeasonable because the Commission is prohibited . c^s^t
appl,ing cost-based ratemaking principles or resart€n.^ to

Chapters
_^__^:•a . •: :. S

^4905 and ^^.U9, Revised t:-ode; to supervis„e. jartla
re-^I_ete generation cagacity service from the pohnf of:.
g&rieratian to the point, of corisuxrE:ption.. IETJ-Ohio
contends that it makes na difference whethex the servke is
terrned wholesale or retail, because retail electric service
includes any service from the point of gerteration ta; the:
poitit of co.n:sumpt€ozi. IEU Ohio asserts that the.
Commissiora`s authori.fy with respect to generation ser'vEce
is limited to the author%zatXon of.retail SSO rates that; a.re
established in conf'vrmance -ith the requ.irements of-
Section.s 4928.141 to 4328.144, Revised Code.

(70) The Schools contend that the- Commis^s:ion lacl<:s authirity
to set cost-based capaeity rates, because AEP-Mo's
capaeity service is a d.exeg-ua.ated genera.tzont7related sen=ice.
The Schools believe the Ctarnmi*asiatt`s authority regarding
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The Corrumission ca:refully considered the questi:o4- ^^
^Theth.er we .hs.ve th.e requisite st . aafu.tory authority in: this

e Capacity Order thatr:^atterVVe" affirm oiir, flndings iri th
capacity service is a wltalesale generation service bet^een
AEP-Ohio and CRES providers a.nd th.at fth..e provision^ of
Chapter 4928, Revised: Code, that restrict the CarrtmissiWs
regulation of competitive 'retail. electric services are
inapplicable. The definition of retail eleetric service fo^nd
in Section 4928.01(A)(27), Revised Code1 is more nar^c^w
than IEI,T-^3hio would have it. As we discusseri.. i^. J the
CaPa^ty Order, retail electric service is "any service
^nvoI < ed in suPPlymg or arranging for the supply of
eleclricity to ultimate consu-mers in th%s state, from., the
point of.generatzon to the point of consumption." Ber-au.se
AEP-Ohio supplies the capacity service in cfuesfion. ta
CRES providers, rather tha^.i directly to retail eustomers, it
is noE al^ retail electric service, as IEU-C?hi.o appears to
cootend, or a deregulate.d service, as the Schools assert. ;

Additionally, as discussed above, we note that Section
4905.26, , Revised Code, grants the Coanmispipn
considerable authority to review rates20 and authorizes' our
inwestigation in this case. The Commission properly
initiated thi.s proceeding, consistent with that statutd, to:
ex.am:ine A.EP'-Oh.io's existing capacity charge for its T12.R
o'oligat.ions and fo establish an appropriate SCM upon.
cogn.pletzon 6f our review. We grant rehearing for ` the
liznited purpose of clarifying that the Capacity Order was
issued in accordance with the Cornmission`s authority
foun.d ln.,S'ecdon 4905.26, Revised Code, as well as Sectaon.s
4905.04,4905.05, and 4905.06, Revised Code.

Cost-Based SCM

(72) tCC argues that the {Comumission, erred in adopting a^ ost-
based SCM rat.h.er` than finding that the SCM sh€^u1^ be
based on RPM pri.cing. Similarly, the Schools argue,Utat
the Commission failed. to find that RPM-based cap^c`rty

20' $ee, e.g., OFaio Co;jsurtzerrs.' Caunset v< Pub. Util. Comm., 110 Ohio St.3d 394; 400 (2006); AlInet

Commiereicatzcrres Serrkes, Inc..v..Pufi. .i.Ziit. CtrPrtm., 32 Ohio St.3d 115, 11.7 (29$7J; C)Iuo Lttitztzes Co. v.

Pub.. Uffl. C€tmstz., 558 OItia St.2d 153,156-158 (1979).
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(76)

(77)

RAA's focus on the entire PJM region and the RAA's
objective to support the development of a ro ust
competitive marketplace; finds that use of the term. "e st•"
l.n. the RAA means embedded cost; and is based on AV-R P-
Ql^i.a`s flawed assumptions that the Company is an l^^
Entity with owned and cantreslled generating assets 1 hat

are the source of capacity provided to CRES provi ers
serving retail custoxners in the Company's certified el tric
di.stributian service area.

In its memarandtian contra, AEP-0hio notes that lE[J Chic,
fails to explain how the application of Delaware law w uld
make any practical difference with respect to the
Commission's interpretation of the RAA. AEP-Oliio argues
that the RAA cannot be interpreted to mean that state
commissions are constrained by Delaware law in
establishing an SCM. AEP-Ohio also contends that, if 1 the
reference to cost in Section D.8 of Schedule 8.1 of the P^AA
is interpreted as avoidable cost, it would render the
provision meaningless. AEP-Ohio adds that IEu-Ohio
relies on inapplicable I.T.S.- Supreme Court precedent ir?.
support of its argument that cost does not mean embedded
cost.

The Corninission finds that the argum.ents raised by the
Schools, OCC, FES, and TEIJ-Ohio have already een
thorQugllly consiciereci Dy the Comrni.ssian an.a snvula
again be derti.ed. As discussed above, the Comrnissian^has
an obligation to ensure that AEP-Ohio receives reason*ble.
compensation for the capacity service that it provides. We
continue to believe that the SCM for AEP-Ohio shoul be
based on the Company`s costs and that PI'Mb sed
capac3.ty pricing would prove "insufhcient to `eld
reasonable compensation for the Company's provvisiv of
capacity to CRES providers in fulfillment of its taR
capacaty obligations.

Tnifi.ally, the Commissic3n finds no merit in IEUJt3^V's
claim that AEI'-0hio is not an FRR Entity. Although
AEPSC signed the RAA, it did so on behalf of Ithe
Company. V.-,e Comn-dssion also disagrees with I'ES'
contention that the Capacity Order affords an ur^due
competitive advantage to AEP-C?hio over other cap^city

-s^-
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(79)

(80)

between the f3-ornniission's recogn.ition in the Capa^i.ty

Order tfiat RT'ZvI.-based pricfng will cause ah.oppir:g^ to
increase arzd the Commissiori`s adtiptibn of ^A's

methodology without an adjustment to refl:ect ah.i g'her
level of sh:opping:. At a minimum, .ApP-Ohio argueshat
the Commissian should account for the adual shop^iiig

level as of ffie date of the GapacityQrder.

IEU-Ohio responds that the arguments raised ,by AEP-Ohio

in its, application for reheari.zxg assume that the
Coizuri.ss%on mayact beyond its statutary jurisdiction tO set
generation rates and that the Comznission zqay unlaw^a..1iy
authorize the Coinpany to- collect transition revenue. IEU-
C)hics also contends that all of AEP-Ohio's assigpments of
error tha:t relate to the, energy credit are based on I the
flaivved assumption that the Cosn.pany identified arid
Lszablfshed the incurred cost of satisfying the FRR Eittity's
capacity obIigations. IEU-Ohio notes tha.t AEP-Ohio's dost-
based methodology relies on the false assumption thatj the
Company's o-ned an.d cantrolled generaiing assets ai e^ the
source of capaa:ty available to CRES providers ser4ing
customers in the Company`s distribution service terr.itozy.

AEP-Ohio also argues fhatthere are .a number of erra s in
EVAI's energy a:redit, resuIting in..an energy credit th f is
urireasonable and agai.nst the m,anifest weight of the

. T-" "L'._
eVICu(-'IlC:e.. 1'l.L'1 °1JE11E? C:olElCiCIAJ l?^ci` Lt[^. i V11LL1tAS ivec

adopted EVA's energy cred.ifi without rrteardri^

explanatioxt or analysis and abdicated its statutory dut^ to

make reasonable findings and condusions, in vzolation of
iection 4903.09, Revised Code.

Specifically, AEP-C}hio asserts that EVA's methodology

does nofwithstand basic scrutiwy and is largely a..biack.;box
that cannot be m,eaningfully fested or evail:uated by othersj
EVA, faiied to, calibrate . its inodei ar otherwise aecount, fiir
the impact of zonal rather thar ►. rtcidal pri:ces,: EVA.errect in
forecasting locational margina.l prices (LMP) znstead of
wmg avaflable forward energy prices, whidi.were usea by

Staff in the ESP 2 Case;: EVA used inaccurate land
understated fuel costs; EVA faaied to use correct bezt filla.fes
to capture minimum and. start time operating con.strain.ts
and a.ssociated cost impacts; EVA wrongly uncorps^r^tede-

-38-_
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nothing inappropriate in EVA's use of a static shop in.g
level of 26 percent, which reflects the actual leve of
shopping in A.EP-Qh.io`s service territory as of March 31,
2012, wl-.i:ch was around the time of 'EVA's analysis. We
recogrraze that the level of shopping wi.ll continuOly
fluctuate in both d%rec[a.ons. For that reason, we beiiieve
that it was appropriate for EVA to use the actrxal level of
shopping as of a recent date, rather than a projection, and
find that EVA`s figure is a reasonable approxim.atnon.
EVA's use of a static shopping level provides certa.inty to
the energy credit and cagac.ity rate. The alternativc wciuld
be to review the level of shopping at regular in.tervalsr an
option that would unreasonably necessitate con"uaZ
recalculations of the energy credit to reflect the shopping
level of the moment, while introddeing; uncertainty into the
caparity rate. The Commission also notes that, contrary to
AEP-Qhia's assertion, Staff witness Medine did not testify
that the energy credit should be adjusted to reflect the
current level of shopping. Rather, Ms. Medine testi;^f.ied

only that EVA assumed a shopping level of 26 perdent,
which was the level of shopping as of March 31, 2012, and
that this figure was used as a conservative approach.21

Regarding the alleged errors in EVA's approach, the
Commission notes initiafly that we explained the basis for
our adoption of EVA's energy credit in the Capacity Order,

, . . r tsfn.s nn
corLsistent wI'til. ule req1.ur'elTtenLs oI SecTICTIt. 470s7.09,

Revised Code. A review of the testimony of Staff wi.fne0ses
Medine and Harter reflects that EVA sufficiently descri.bed
its methodology, including the fuel costs and heat ^iates
applied in this case; its decision to use zonal prices and
forecasted LMP; and its accounting for OSS margins and
operation of the pool agreezn.ent.22 We affirm our fcn.4iing
that, as a whole, EVA`s energy c'redit, as adjusted by the
Commission, is reasonable. Although AEP-Ohio contpnds
that EVA should have used different inputs in a nurnb^r of
respects, we do not believe that the Company has
demonstrated that the inputs actually used by EVA; are
ur►reasonable. .AEP-Ohio's preference for other inputs c that

21 Tr. X at Z1$5, 2114; Staff E.x.1Q,5at 19.

22 Staff Ex.101 at 6-11,1Q5 at 4i-19.
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circumstances in the present case. The evidence of re ord
reflects that AEP-Ohio's proposed ROE is consistent -ith
the ROEs that are in effect for the Coxnpany`s affiLiates! for

wholesale trartsactiors in other states.23 Therefore, the
requests for rehearing should be den.ied.

Deferral of Difference Between Cost and RPM

DeferralAutho ^

(86) IEU-Ohio argues that the Commission is prohibited under

(87) AEP-Oho asserts that it was unreasonable and utilawfu, tor
the Comrrussion to adopt a cost-based SCM and then order
the Company to charge CRES providers the lower RPM-
based capacity pricing. Specifically, A.EP-(]hio contencls
that it was unreasonable and unlawful to require l the
Company to charge any price other than $1 88.$$/MW-^ay.

which the Commission established as the just and
reasonable cost-based rate. AEP-Ohio argues that the
Commission has no statutory authority to require l, the
Company to charge CRES providers less than the ^Qst-

Section 4928.05(A), Revised Code, from regulating or
otherwise creating a deferral associated with a competitive
retail electric serE.rice under Section 4905.13, Revised Ctade,
and that the Commission may only authorize a deforral
resulting from a phase-in of an SSO rate pursuan to
Section 4928.144, Revised Code. IEU-Ohio further n tes
that, under generally accepted accounting princi les
(GAAP), ordy an incurred cost can be deferred for fu -ure
collection, and not the difference bet-vveen two rates. U-
Ohio also asserts that the Commission unreasonably and
unlawfully detern-dned that A,EP-t)hio nmight s. :er
rinandal harm if it charged. RPM-based capacity pri 'g
and established compensation for generation cap city
service designed to address the financial performance of
the Company's competitive generation business, despite
the Commission`s prior confirmation that the Compainy's
earnin.gs do not matter for purposes of establis"g

generation rates.

[

23 Tr. II at 305.
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(93)

(94)

capacity ' costs incurred in carrying out its FRR obligati^ns,
while encouraging retail competition in the Cexnpany's

service territory.

The Commission finds no merit in the arguments that; we
lack the authority to order the deferral. As we noted in the
Capacity Order, the Coinrn.issiort relied upon the authority
granted to us by Section. 4905.13, Revised Code, in direct7n.g
AEP-Ohio to modify its accounting procedures to defer a
portion of its capacity costs. Ha-ving found that the
capacity service at issue is not a retail electric service ^nd
thus not acompetiti€Te retail electric service, IEU--Ohio's
argument that the Coznrrs:ission may not rely on Seciion.
4905;13, Revised Code, is unavailing. Neither do we find
that authorization of the deferral was contrary to GAAF or
prior Commission precedent, as IELT-C?hi.a contends. The
requests for rehearing of IEU-Ohio and AEP-Qhio should,
therefore, be denied.

CoMpetition

AEP-Ohio contends that it was un.reasonable and ur4ful
for the Conmmission to require the Company to supply
capacity to CRES providers at a below-cost rate to prornate
arLificaial, uneconomic, and subsidized cvr,apetition th t is
unsustainable and likely to harm custc^n^ers and the ^tate
econamy, as weU as the Company.

Duke disagrees, noting that the evidence is to the cont^ary.
Duke adds that the other Qhio utilities use ItPM-b'ased
capacity pricing without causing a flood of unsustainable
competition or damage to the economy in the state. FES
responds that the deferral authorized by the Conm-.ission is
an appropriate way to spur real competition and to prevent
the chilling effect on competition that would result from
above-market capacity pra€mig. FES contends that there is

nothi.ng artificial in aliovving customers to purchase
capaczty from willing sellers at market rates. RESA; and
Direct Energy agree, noting that the Capacity Order will
promote real competition among CRES providers t€ the
benefit of customers.
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OIVA.notes that AEF'-Ohio's argument is contrary tostate
policy, wMckt requires that nondisc0n^inatory retai.3.. ele .îfrZ'c

iservice be aitailable to consumers.

(98) The Commission finds` no merit in AEP-014a`s argumeri.t

azd its request for rehearing :shoiuld, therefore, be deide'd.
Tr►e contracts in. rluestian are between CRES providers and
their ctz.storners, not AEI'-C}hio. It is for t1ce parties to pad:^
contract to cteterinine whether the contract pricing will be

renegotiated in .i.ight of the Capacity t3rd.er, As betwe-en
AEP-Ohio and CRES providers, the Company should
cha-rge the applicable RPM-based capacity pricin6-1 .as

required by the Capacity Order.

State Pc^licy (

(99) IEU-Oh.io believes the deferral mechanism is in corjflict
with the state policy ;€duncl in. Section 4928.02, Revxsed
Code, which generally supports reliance on market-based
approaches to set pri:ces for competitive services su.ch as
generation service and .s:irbngly favors c6inpetitlo# to,
clisei.pline prices of com:petitive services. I I

(100) AEt'-Oliio asserts that it was mueasonable and urla ful
for the Conmission to rely on the state policies set fei.r,h in

Sections 4928.02 and 4928.06(A), Revised Code), as
. , nr. ... r , • ^^rr-n ---^__^ s _.--r _^-- _e _^i_:s.._^u5tification jor reaucing CU5 provzdU.ss price vl axpacity
to RPM-based pricing, after the Conimissiorc determ^rted
that Chapter 4928, Revised Code, does not apply t the
eapaeity charge paid by CRES providers to the Coxn any.
AEP-Ohio argues that the Cornmi.ssion determined t1t a- the
ohapter is inapplicable to the Company's capacity sefvi:ce
but then unreasonably relied upon it anyway.

(101) Duke disagrees, noting that the impact of AEI?-01-do's
capacity charge on retail competition in Ohio is an issu;cfor
Comm.ission review' in this proceeding and that the Issue.

cannot be considered without reference to state policy.,

IEU-Ohio adds that A.ET'-Qliio has urged thc Conrtmission
in. tlus proceeding to rely on the state pollicy fotzrta in
Seefion 4928:02; Revised Code. F,,U-0hio also poin out
that the Conimissicsn is required to apply the state po: 'in
maki.ng, deci.sions regarding generation capacity seivice,:

-41-
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C3CC believes that any carrying charges should be
calculated based on AEP-Ohio's lQng-term cost of debt.

(104) AEP-Ohio responds that OCC`s argument is moot. AEP-
Ohio explains that the SCM and associated deferral did not
take effect until August 8, 2012, vvhich was the date: on
which the Commission approved a recovery mech.anisr4 in
the ESP 2 Case, and, therefore, the WACC rate did not

apply.

(105) Like OCC, IEU-Ohio contends that the Commission's
authorization of carrying charges lacks any supporting
e-v%dence in the record and that the carrying charge rates
approved are excessive, arbitrary, capricious, and contrary
to Corrrunission precedent.

(106) The Commission notes that C)CC appears to assert thati the
Commission niay not authorize a deferral u.nless it has first
been proposed by a party to the proceeding. We find no
basis for OCC's apparent contention that the Cam.mis5, ion
may not authorize a deferral on our own ixutiative. As
discussed above, the Commission has the req s3.te
authority pursuant to Section 4905.13, Revised C de.
Further, the reasons prompting our decision ere
thoroughly explained in the Capacity Order and suppo ed
with evidence m the record, as reflected in the order. We
t-h-,c fer_ ►ei no vic^,latirsn of Section 4903.09. Revised Code,--- _^ _._ . ___--_--- -- - _ --- - .

Regarding the spec.ific carrying cost rates authorized, the
Ccxmunission finds that it was appropriate to approve the
WACC rate until sueh time as the recovery mechanism as
established in the ESP 2 Case, in order to ensure that -
ahia was fully compensated, and to approve the long-term
debt rate frcrm that poi^t forward. As we have noted in
other proceedings, once collection of the deferred costs
begins, the risk of non-collection is significantly reduced.
At that point, it is more appropriate to use the long-term
cost of debt rate, which is consistent with sound regula^ory
practice and Cflmrrussiord precedent.24 In any event, as

24 In the Matter of the Appttcatian of Columbus Southern Power Company and Ohio Pouser Compmxy to Adjust
Each Company's Transmission Cost Recovery Rider, Case No. 08-1202-EL-UNCs Finding and Order
(December 17, 2C)0$); In the Matter of the Application of Columbus Southern Power Company and Ohio
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CRES providers to AEP-Oh:io-, OEG contends that ! the:
deferxai authorized by #he Cotru-nissionwi.l1 reesult in future
c^.^Qmers paying huidreds of n-dffions:of dollars in above-
maxket capacity rates as well as, interest on the de:feTral.
A ccoxding to 4EG, -GPES provzders should pay the #tYll.
casfi-Wsed capacity pri.ce of $188.88/MW-day as AEI'-0hio
incurs its capacity costs: Nbting that shopping occurred i:n
AEP'-Ohio`s service territory with a capacity charge of
$255 jNM-dayr (7EG asserts that the record does nat
indicate that a capacif y charge of $188.88/MW-day will
Iii.nd:er retail competition and, therefore, there is no reason
to transfer the wholesale capacity payrnerit obligation fratn
CRES providers to future retail customers.

Alterriatfvely, OEG request5 that the Comsdssion elarify
that customers that have rea.scinable arrangemetits and
cei'dfy that they €al.id not shop during the three-year ESP
period are exempt from repayment of AEP-Ohio's deferred
caFacity cost's, any deferred capacity costs °wgl be allocated
and L-ecovered Qft; the same basis as if the CRES providers
were charged the full capacity rate i^i the first place (t`.e , ost

t?-te basis of dem.and);' anct the Company is require to
reduce any deferred capacity costs by the releyant
acctmulated deferred income tax during the reccrvery
ger=. od so that the interest expense reflects its a4tixal
carryir_tg costs. OEG asserts that payment of the defe9rred
capacity. cbsts should be collectod dr►1y fram. C;E.E5
providers or shopping customers, which are the entities
that -Aill have benefitted from the initial RPM-based
capacity pricirtg,

(110) AEI'-0hio and re^neraus in.ter^ienors disagree with fl]^G's
characterizati;on of the Capacity Order as ha^ving
twepresented tliat"the deferral is an. amount owed by FES
providcrs to the Company. A-EI'-C3hio asserts that the
Gommissian dearly indicated that all customers, indu in.g
customers with rf-asonable arrangements, should pay for
the deferral because they benefit frorn the opportunity to
shop that is afforded by,RPM-based capacity gricing, AEP-
Oh•io: crffers a sizn%lar response to the contentions of QGC
and. O'^^OHA th.at.`rhe deferral is go3.e3:y the oblrgation ot.
CRES providers. AEI'=01-tio notes that a:il customers beii.efi^t^

-45-
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speatcmg, the deferral authorized by the Comm.ission is: the
only way in which to maintain RPM-based capacity pricing
in AEP-Ohio's service territory, while also en:suring; the
Ccs.mpany recovers its embedded costs until carpo.rate
separation occurs. RESA adds that aI1 customers should
pay for the deferral, because all customers have : the
opporturuty to shop and receive the benefit of the OM-
based capacity gricing: RESA contends that the fact iEh:at
some level of competition may still occur is not justification
alone to charge CRES providers $188.88/MW-day.
According to RESA, the Cominission has the necessary
authority to establish the deferral and design the SCM as it
did,

(113) According to Duke, OEG mi:sconstrues the nature bf a
deferral. Duke points out that OEG incorrectly
characterizes the deferral as an amount owed to the FPR
Entity, rather than an amount reflecting costs incurred: but
not recovered. Duke also notes that the Cornrni.ssion has
specifically directed that CRES providers not be charged
more than the RPM-based price. Duke argues that: the
deferred amount is, therefore, not the obligation of CIPES
providers. Duke disagrees with QEG`s argument tha^ the
Commission has no authority to authorize a deferral,
notirig that, although the Ohio Supreme Court has ^eld
that the Commission must fix rates that will provide a
utility with appropriate annual revenues, it has not
deterzr►i.n.ed that the Commission is barred from ordering a
deferral.

(114} The Schools contend that collection of the deferral. 60zn.
CRES providers or customers would cause Uhio's sci-aools
serious fi.nancial harni. The Schools believe that OES
providers may pass the increase through to their shop^ing
customers under existing contracts or ternunate the
contracts altogether. The Schools add that, pursuant to
A.EP-fJhio's proposal for a retail, stability rider (RSR) in the
ESP 2 Case, the capacity charge adopted by the
Con.7mission. in this case could result in an increase tq the
RSR of approximately $550 miIlion, whirh could le kt to
rate shticlc for ^hio's schools.
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not permit ca:paci.ty costs to be recovered from man-
shopping customers pursuant to the SCM. Because the
Conunission established a wholesale cost-based capa city
charge of $188.88/MW-day, OEG believes that the ch^r.rge
must be paid by CRES providers. OEG argues that otate
law does not authorize the Coxnrn%ssiorr to asseso a
wholesale charge directly to shopping custozn.ers. qEG
concludes that the SCM can csr€ly apply to CRES providers
and that the Comuydssion has no authority to direct that
deferred capacity costs be recovered on a nonbypassable
basis. OCC agrees with the arguments made by OEG and
notes that there is no statutory basis upon. which the
Cammission may order recovery of the deferred capacity
costs frcim all customers under the provisions of an ESP:

(119) OCC also argues that FES' argument for a nanbypass ble
cost recovery mechanism should be rejected because GRES
providers should be responsible for paying capacity c sts.
OCC notes that, if a wholesale charge applies to r ail
customers, the result will be unfair competition, dotible
payrnent.s, and discrimination in violation of SectIons
4905.33, 4905.35, 4928.02(A), 4928.(}2{L}, and 4928.02,
Revised Code. OCC argues that non-shopping customers
should not have to pay for an anticompetitive subsidy for
the sake of competition, which is contrary to Sec4an
4928.02(H), Revised Code. OCC also disagrees with PES'
characterization ot the Capacity Graert as provi^,.n-tjg a
subsidy to AEP-Ohio. According to OCC, there can b^ no
subsidy where AEP-Ohio is receiving compensation f4 its
cost of capacity, as determined by the Commission.

(120) TEU'-Ohio also urges the Commission to reject FES' request
for clarification and argues that an unlawful and
unreasonable charge cannot be made lawful iand
reasonable simply by making it a nonbypassable charge

(121) AEP-Ohio argues, in response to FES, that it is lawful and
reasonable to continue recovery of the deferral 4fEer
corporate separation occurs. AEP-Ohio notes that the
Commission already rejected FES' arguments in the P 2
Case. A.EP-Olua notes that, beca^se its generation adViiate
wil1: be obligated to support SSO service through the

-49-
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the deferral recovery rnecharaisrri, such as whether CRES
providers or xetail ctastomers should be resppnszble for
pa,vr^ent of AEP-Ohio`s deferred capacity costs, -whether
s1;t.ch costs sIxoWd be paid by rion-shopping ctzstomers as
^vvell as shopping customers, and whether the def^rral
results in subsidies or discrimin.atesry pr'ieing beturgen Aoin-
shesppi_rig and shopping, customers. We fi.nd that a of
these arguments were prerm.atvrely.raised in this case. I°he
Capacity Order did not address the deferral reco^ery
mechanism. Rather, the Corninissi€in merely noted that an
approapriate recovery mechanism would be established in
the ESP 2 Case and that any ather financial considerations
would alsv be addressed by the Commission irt that case.
The Com,mtssieri fit-ads it urnecessary ta address arguments.
that ivere raised in this proceeding rnerel.y as an attempt to
anticipate the Corstmission's decision in the ESP 2. Clase.
Accordingly, the requests for rehearing or elarifica^4n
should beder€i.ed.

Prooess

(126) AEP-Ohio asserts that it was uau:easortable and tinla ful
for the Cornrniss%on to authorize the Company t4; co ect
only RI'M -basecl., pri.cing and require deferral of expe "ses
up to $188.88/MW-day witho-at sianuitan:eously pravi ing
for recovery of the shortfall. AEI?=f:lhio argues thati the
Cammiission's decisipnto establish an appropriate reca*,ery
mechanism fox the deferral in the ESP 2 Case rather thaaii in
the present case was unreasonable, because the ';two
proeeedings involve unrelated issues and each will be
subject LLo a. separate rehearing and appeal pracess.:

(127) t'JCC agrees that the Cdinintssion's decision to: address the
issu . e of rec'overy of the deferral in fhe. ESP 2 Case was
unreasonable and unlawful. QCC argues that there, l's no
evidence in the ESP 2 Case related to an apprapriate
recovery mechanism, whieh is a separate and dis^inct
proceeding, and that it was particularly unreasonabl.ie to.
defer: the issue for decision just one weekr prior to the. Wg
of reply briefs in the ESP 2Case,
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Section D.8 of Schedule 8.1 of the RAA. AEP-Ohio ass^rts
that the adjudicatory process used by the Comrn.ission was
more than sufficient, consisting of extensive discovery,
written and oral testimony, cross-examination,
presentation of evidence through exhibits, and briefs. A.)EP-
Ohio adds that, even if the ratemaking requirements were
strictl.y applicable, the Cominissi.on could have determined
that these proceedings involve a first filing of rates fQr a
service not previously addressed in a Commissxon-
appraved. tariff, pursuant to Section 4909.18, Revised C de.
AEP-t?hio argues that the process adopted by the
Commission in this case far exceeded the requirements for
a first filiYZ.g.

(133) IEU-Ohio argues that the Corrcmission failed to restore
RPM-based capacity pricing, as required by Section
4928.143(C)(2)(b), Revised Code, due to its rejection of; the
ESP 2 Stipulation. IEU-OWo contends that the Coninli.s i.on
was required to restore the prior provisions, terms, d
cond-€tion.^ of AEP-Ohio`s prior SSO, induding RPiV][ b sed
ca.pac.ity pricing, until such time as a new SSO as
authorized for the Company.

On a related note, IEU-0hi.o asserts that, because the
Commission was obligated to restore RPM-based capacity
pricing upon rejection of the ESI' 2 Stipulation, ; the
Corn:n.iission should have di.rected AtiY-Uhio to refund aJ,l
revenue collected above RPIvi-based capacity pricing, or at
least to credit the excess collection against regulatory asset
balances otherwise eligible for amortization through retail
rates and charges. AEP-Ohio responds that ; the
Cammission has recently rejected sizni.I.ar argumentf' in

other proceedings.

(134) LTpon review of the parties' arguments, the Camn-dsFian
finds that rehearing should be deni.ed. The Commission
believes that the process followed in this proceeding has
been proper and well within the bounds of our diseretion.
As the Ohio Supreme Court has recogn.ized, the
Coman'ission is vested with broad discretion to man.ag^ its
dockets so as to avoid undue delay and t he dupiicatio^ of
effort, inciud3ng the discretion to deci.de how, in light of its
intemai organization and docket corz.siderations, it may

-53-
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Constitutional Claims

(135) AEP-Ohio argues tl^af the SCM, particularly with resped to
the energy credit adopted by the Commissian,. is
tnconstitutionally confiscatory and constitutes an
unconstitutional taking of property without iust
compensation, given that the energy credit ir^corporates
actual costs for the test period and: then imputes rev ues
thath.ave no basis in actual costs. AEP-Ohi.o points out at
the Commission has recognized that traditi nal

constitutional law questions are beyond its authoriq to
determine; however, the Company raises the argument}s so
as to preserve its rights on appeal.

(136) In its memorandum contra, OMA argues that the Capricity
Order does not result in confiscation or an u:nconstitllti6nal
taking and that AEP-C3hio has not made the requfsite
showing for either cla,irrt. IEU-Ohio responds that nei er
the applicable law nor the record or non-record evid nce
cited by AEP-Ohio supports the Company's claims. FES
points out that FERC has determined that RPM-b sed
capacity priciu.g is just and reasonable and, therefore, uch
pricing is not confiscatory or a taking without just
compensation. The Schools argue that AEP-t) "o's
constitutional issues urould be avoided if the CQmznis ion
were to recognize that capaci.ty service is a compe tive
gen.erra.tian service and that market-based rates sh^suld
apply. The Schools also note that AEP-Ohio, in makin^ its
partial takings claim, relies on extra-record evidence from
the ESP 2 Case and that the Company's reference to such
evidence should be stricken. QCC argues that . the
Cosri:nissian does not have jurisdiction to resolve
constitutional claims and that, in any event, AEP-Oktio`s
arguanents are without merit and should be denied.

(137) lEU-Qhio also asserts a constitutional claim, specifilally
contending that the Capacity Order unreasonably impairs
the value of contracts en.tered into between CRES providers
and customers under a justified assumption that RPM-
based capacity pricing vaou.ld remain in effect. I.EU-0hio
believes that the capadty pricing adopted hc the Capacity
Order should not apply to such contracts.

_ , ._
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providers IEU-Oh.%o`s request for reb.ea^g should thui be
denied.

Peak, Load Con.tribution "

(142) IEt.T-Ohi.p contends that the Commission unlawfu.ily xtd..
unreasonably failed tcterrsure that AEP-O.hiojs generation
c4pacity servi,ce is charged in accordance with a eustom;er's
PLC factor that is the co^.-frcifl.ing billing detenrunar►t utlder

tli.e RAA. IEU-{Qluo argues that kEP-Ohio s.hov:ld be
required to. disclose publicly the means by wh.ich the PLC,
is disaggregated from AEP East down to AEP-Ohio nd
fnen down.to each customer of the Company. IEU 0hio
adds that calculation of.the difference between AFl'vl-b ed
capaci^ pricing an^t $1$8.88/l^I't^-day ^tti•iIl requix^^ a
tran'sparent and proper identification of the PLC.

(143) U-ie Commission notes that IEU-Obio is the only paxty that
has id:entified or even addressed the PLC factor ;4s a
potential issue requiring, resolution in this proceeding.
Additi.anall.y, the Commission finds that IEU-Ohio has( not
provid.ed an. y lndlca.ti:on that there are inconsi.steneie:s c+r
errors in capacity 1ii.llings. In the absence of anything ^er
tl^an ^U-Ohio`s mere ct^ndusio^t that the issue require the
Commission.'s: attention, we fznd no basis upon which to
eonsider the i.ssue. at tYds time. I€ IEU-0hio believes that.
billing inaccuraeies have occ«rred, it may fiie a complaint
pursuant to Sectiai.i 4905.26, Revised Code. Therefore, IEIT-

C`3hio`s;xequest for reheari.rig should be denied.

Due Process

`(144) IEU-Ohio argues that the totality of the 'Comm?fisi^bn's
actiQns during the course taf this proceeding violated tEU-
Ohio's due pzocess rights under the Fourteenth
Amendment. Specifically, IEU-Ohio believes that the
Commission has repeatedly granted applieatians for
rehearing, zndefinitely tolling them to prevent parties from
taking an ur€obstructed appeal to the Ohio Supreme C urt;
repeatedly grariteci: AF-I'-Ohio authority to. ternpor i ly
znripo.se v ariou.s forms of its tv,ro-tl ered., shopping=bf.o ► ' g

capae'ity charges without record support; failed to add-ress`

=r7-
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proceeding is quite extensive, consisting of eortsider^ble

testi:morey and exhibits submitted in this proceedin& as
well as the consolidated cases. Finaffy, we do not agree
that we have failed to address any of the material i.ssue§ in
violation of Section 4943.09, Revised Code. The
Comnv:ssion believes that the findings of fact and w-ritten
opinion found in the Capacity, tOrder provide a sufficient
basis for our decision. The Commission concludes tha we
have appropriately explained the basis for each of our
orders in this case based on the evidenee of record and . t
IEU-Ohio has been afforded ample process. Its reques for
rehearing should be denied:

Pending AFpfication: for Rehearing

(147) AEP-Ohio argues that it was unreasonable and zxnla ' ful
for the Commission to fail to address in the Capacity cier
the merits of the Company's application for rehearing of
the Lnitial Entry.

(148) In light of the fact that the Commission has addressed El?'-
Oh%o`s application for rehearing of the Initial Entry in 's
entry on rehearing, we find that the Company's assi ent
of error is moot and should, therefore, be denied.

It is, therefore,

-59-

ORDERED, That OEC's motion for leave to reply filed on August 7, 2012, be

denied. It is, further,

ORDERED, That the applications for rehearing of the Initid Entry, Interim
Relief Entry, and Capaci.ty Order be granted, in part, and denied, in part, as set forth

herein. It is, further,

ORDERED, That the applications for rehearing of the Interirs^ Relief Extension
Entry be denied. It is, further,
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capacity auction conducted by PJM.2 Since the Comxnission adopted this
compensat3dn method, the C?ha.o Supreme Court reversed the authorized provider of
last resort charges,3 and the auction value of the capacity charges has fallen
precipitously, as has the relative proportion of shoppers to non-shoppers.

I agree ivith the m:ajority that the Comu-iission is empawerecl: pursuant to its
general supervisory authority found in Sections 4905.04, 4405:05, and 4905.06, Revised
Codeta establish an appropriate rate for the Fixed Resource Requir^merct service. I
also agree that pursuant to regulator_y authority under Chapter 4905, Revised Code, as
well as Chapter 4909, Revised Code a cosf-based compensation mettiod is necessary
and appropriate. Add.itionally,l find that because the Fixed Resource Requirement is
a noncompetitive retail electric service, the Commission must establish the appropriate
rate based upon traditional cost of service principles. Finally, I find specific authority
w-i.thin Section 4909_1:3, Revised Code, for a process by which the Commission may
cause further hearings and investigations and may examine into all matters which
may change, modify, or affect any finding of fact previously made. Given the change
in circumstances since the ComnrissiQn adopted the initial state c^mpensation for
AEP-Ohio's Fixed Resource Requirernent service, it is appropriate for^ the Commission
to revisit and adjust that rate to reflect current cixcunestanees.

Additionally, I continue to find that the "deferral" i
inappropriate. ln prior cases, this Cornunission has Ieiried a rate or t
customers but deferred collection of revenues due from that group
In this instance, the majority proposes to establish a rate for th
Requirement senrice provided by AEP-Ohio to other transmission
discount that rate such that the transmission users will never pay
between
_ .r.^e . y . and that . 2 4 •4_ _ _ .7_ _ .. •

^the autnc^xx^ea rate ar.Ya tnpaic^ ^y ^e o^.er trar^,srruustc-
booked for future payment not by the iransmission users but bi
customers. The stated purpose of this device is to promote competiti

unlawful and
iff on a group of
ntil a later d.ate.
FiAed. Resource
>ers but then to

The difference
_-47 S_ _

iIl users Wlll L3e

retail electricity

As an irtitial matter, I am not convinced on the record before us that
competition has suffered sufficiently or will suffer sufficiently duri4g the remaining

2 In the Matter of the AppIication of Columbus Southern Power Catnpany for Appravaf iofan Electric Security

Plan; an Atnendtnent to its Corporate Separation Pdan; and the Sale or Transfer of Certatn Generating Assets,

Case No. 08-917-EL-SSO, et at., Opinion and Order (March 18, 2009), Entry o^ Rehearing (JuIy 23,

2009); In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and

Columbus SoutTzern Power Company, Case No.1(1--2929-EL-UNC, Entry (December 8, 2010}.

3 In re Application of Columbus S. Power Co.,128 Ohio St3d 512 {2011).

1



BEFORE ATTACHMENT E

THE PUBLIC C7TILITIES CQMMISSION OF OHIO

In the Matter of the Comrr ►ission Review )

of the Capacity Charges of Ohio Power ) Case No.10-2929-EL-iJNC
Company and Columbus Southern Power )
Company. )

ENTRY ON REHEARING

The Commission finds:

(1) On Noveraiber 1, 2010, American Electric Power Service

Corporation (AEPSC), on behalf of Columbus Southern
Power Company (C SP) and Ohio Power Company (OP)

(jointly, AEP-Ohio or the Cornpany),1 filed an application
with the Federal Energy Regulatory CoYrunission (FERC) in

FERC Docket No. ER11-1995. On November 24, 2010, at

the direction of FERC, AEPSC refiled the application in

FERC Docket No. ER11-2183 (FERC filing). The application

proposed to change the basis for compensation for capacity

costs to a cost-based mechanism, pursuant to Section 205 of

the Federal Power Act and Section D.8 of Schedule $.1 of

the Reliability Assurance Agreement (RAA) for the

regional transmission organization, PJM Interconnection,
LLC (PJM), and included proposed formula rate templates

under which AEP-4hio would calculate its capacity costs.

S^ 7n7 (5 its +3ja a^nva-^G) vy eaaiay iDjucu vxt
captioned case, the Cornmission found that an

investigation was necessary in order to deterrnin.e the

impact of the proposed change to AEP-Ohio's capacity

charge (Initial Entry). Consequently, the Commission

sought public comments regarding the following issues:
(1) what chan.ges to the current state compensation

mechanism (SCM) were appropriate to determine AEP-

C?hio`s fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,

which are referred to as alternative load serving entities

within PJM; (2) the degree to which A.EP-Ohio`s capacity

1 By entry issued on March 7, 2012, the Corrmlssszon approved and confirmed the merger of CSF into

OF, effective December 31, 2011. In the Matter of the Application ofOhio Power Contparay and_ Columbis

SoutPem Power Cornpanyfor Author•ity to Merge and Related Approvals, Case No. 10-2376-EL-UNC.
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(7)

(8)

(9)

(10)

not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

Section 4903.10, Revised Code, states that any party whci
has entered an appearance in a Cornrnissiort proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission's journal.

By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capaczty Order, and denied applications for
rehearing of the Interim. Relief Extension Entry (Capacity

Entry on Rehearing).

On November 15, 2012, Industrial Energy Users-Ohio
(IEU-Ohio) f9led an application for rehearing of the
Capacity Entry on Rehearing. The Ohio Consumers'
Counsel (OCC) and FirstEnergy Solutions Corp. (FES) filed
applications for rehearing on November 16, 2012.
AEP-Ohio filed a memorandum contra the applications for

rehearing on November 26, 2012.

In its first assignment of error, IEU-Ohio claims that the
Capacity Entry on Rehearing is unlawful and
unreasonable, because the Commission cannot rely on
Section 4905.26, Revised Code, to apply a cost-based
ratemaking methodology in establishing AEP-Ohio's
capacity charge for its FRR obligations.. Citing Section
4928.05(A)(1), Revised Code, IEU-Ohio contends that
AEP-Ohio's capacity service is a competitive retail electric
service that cannot be regulated by the Commission under
Chapter 4905, Revised Code. IEU-Ohio adds that the Ohio
Supreme Court has determined that the Commission
cannot use its general supervisory powers to circumvent
the statutory ratemaking process enacted by the General
Assembly. IEU-C?hio also notes that Section 4905.26,
Revised Code, is a procedural statute that does not delegate
substantive authority to the Commission to increase a
utility's rates. IEU-Ohio asserts that the Commission has
found that rates can only be established under Section
4905.26, Revised Code, in limited circumstances, and in

-3-
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Corruruissiori s clarification in the Capacity Entry on

Rehearing that the Commission is under no obligation with
regard to the specific mechanism used to address capacity
costs.

(13) Inits memorandum contra, AEP-Ohio notes that the Ohio
Supreme Court has repeatedly held that the Commission
has broad authority to change utility rates in proceedings
under Secti.on 4905.26, Revised Code. In response to
IEU-Ohia's argument that the Commission authorizes rates
under Section 4905.26, Revised Code, only in limited
circumstances, AEP-Ohio asserts that Carnmission
precedent indicates that is the case for self-complai:nt
proceedings, but not for Coxnrn`rssion-initiated
investigations. AEP-Ohio also points out that IEU-Ohio
and OCC offer no authority in support af their contention
that Chapter 4905, Revised Code, does not permit the
Commission to set wholesale rates. AEP-Ohio notes that
nothiuig in Chapter 4905, Revised Code, linti.ts its
application to retail rates. AEP-Ohio fu.rther notes that the
Conixnission has often regulated wholesale rates and that
its orders have been upheld by the Ohio Supreme Court.

(14) With respect to OCC`s argument that the Commission
fail:ed to find that reasonable grounds for complaint exist in
this case, AEP-Ohio replies that OCC's position is overly
technical and without basis in precedent. AEP-Ohio notes

., , ^
that there is no requirement tna-t

.tne ,+̂^on-unissic^n ii^u
_
^:,.

make a rote finding of reasonable grounds for complaint in
proceedings initiated pursuant to Section 4905.26, Revised
Code. AEP-Ohio believes that, in initiating this
proceeding, the Commission im.plicitly fourid that there
were reasonable grounds for complaint. Similarly, in
response to OCC's and IEU-Ohio's argument that the
Co .m.mission did not comply v,.Tith Section 4905.26, Revised

Code, because it failed to find that RPM-based capacity
pricing is unjust or unreasonable, AEP-Ohio notes that the
statute does not require the Commission to make such a
finding. According to AEP-Ohio, the statute requires the
Coinrrussion to conduct a hearing, if there are reasonable
grounds for complaint that a rate is unreasonable, unjust,
unduly discrixrinatory or preferential, or otherwise in
violation of law. AEP-Ohio adds that the Commission

-5-
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(18)

(19)

(20)

(21)

-7-

adherence to the mandatory ratemaking formula of Section
4909.15, Revised Code, wlu.cll requires determinations
regarding property valuation, rate of return, and so forth.

AEP-Ohio responds that the Commission already rejected,
in the Capaczty Entry on. Rehearing, the argument that a
traditional base rate case was required under the
circuanstan:ces. AEP-Ohi.o notes that, although the
Commission may elect to apply Chapter 4909, Revised
Code, following a complaint proceeding, there is no

requirement that it rr►:u.st do so. AEP-Ohio also points out
that the Commission has not adjusted retail rates in this

case.

In its second assignment of error, OCC contends that the
Commission unlawfully and unreasorE:ably determined that
OCC's arguments in opposition to the deferral of capacity
costs were prematurely raised in this proceeding and
should instead be addressed in the ESP 2 Case. OCC
asserts that, in declining to resolve C)CC's argo.ments in the
present case, the Commission violated Section 4903.09,
Revised Code, and unreasonably impeded C}CC's right to
take an appeal. C?CC notes that the Conu-nission has not
yet ruled on its application for rehearing in the ESP 2 Case,
which has delayed the appellate review process, while
AEP-Ohio has nevertheless begun to account for the
deferred ca.pacity costs on its books to the detrirn.ent of

customers.

In response, AEP-GJhio notes that the Coznmission has
already rejected OCC's argument and found that issues
related to the creati on and recovery of the deferral are more
appropriate for consideration in the ESP 2 Case, in which
the Conumission adopted the retail stability rider (RSR), in
part to conzpensate the Company for its deferred capacity
costs. AEP-Ohio adds that, because the Commission did
not adjust retail rates in the present case, and the RSR was
adopted in the ESP 2 Case, there is no harm resulting from
the Cornmxssion's decision in this docket,

In the Capacity Entry on Rehearing, the Commission
clarified that our initiation of this proceeding for the
purpose of reviewing A.EP-C1hio's capacity charge was



10-2929-EL-UNC -9-

Company ConceYni-ng its Existing Tariff Provisions, Case No.

11-5846-GA-SLF, Opinion and Order, at 6 (August 15,
2012).

(24) Additionally, we find no merit in the argument that the
procedural requirements of Section 4905.26, Revised Code,
were rcot followed in. this case, which was initiated by the
Comni:ission in response to AEP-Ohio's FERC filing. In the
fiiitial Entry, the Commission noted that this proceeding
was necessary to review and determine the impact of the
proposed change to AEP-Ohio's capacity charge.4 We
believe that the Initial Entry provided sufficient indication
of the Commission's finding of reasonable grounds for
complaint that AEP-Ohio's capacity charge may be unjust
or unreasonable. We agree with .A.EP-Ohio that there is no
precedent requiring the Comxn.ission to use rote words
tracking the exact language of the statute in every
complaint proceeding. In any event, to the extent
necessary, the Commission clarifies that. there were
reasonable grounds for complaint tlcat AEP-OI-ti.o's
proposed capacity charge may have been unjust or
unreasonable. Also, as previously discussed, the
Commission may establish new rates under Section
4905.25, Revised Code, if the existing rates are unjust and
unreasonable, which is exactly what has occurred in the
present case. In the Interim Relief Entry, the Commission
deterinined that RPM-based capacaty pricing could risk al'i

t = .. ] ^lz^c roeyrl^ Fnr AFP-CIhin anti
6.11E)L1ul artuul4reasoi^iuUic iw^u•a. . < < ..-+.+.+ -- .

stzbsequently confirmed, in the Capacity Order, that such
pricing would be insufficient to yield reasonable
compensation for the Company's capacity service.5

(25) We find no merit in the parties' arguments that the
Commission is precluded from regulating wholesale rates
ureder Chapter 4905, Revised Code, or Section 4905.26,
Revised Code, in particular, and the parties offer no
precedent in support of their position. Neither Section
4905.26, Revised Code, nor any other provision of Chapter
4905, Revised Code, prohibits the Commission from
initiating a review of a wholesale rate. For its part, IEU-

4 Initial Entry at 2.
5 Interim Relief Entry at 16-17; Capacity Order at 23; Capacity Entry on Rehearing at 18,31.



determined that OCC's claims of unfair competition,
unlawful subsidies, double payments, and discriminatory
pricing were preFn.ature, given that the Corsuxzi.ssion had
not yet deterFnined how and from whom AEP-Ohio's
deferred capacity costs would be recovered.10 The

mechanism would be implemented and what its impact
would be on ratepayers, the Comunission continues to find
that it would have been meaningless to address such
anticipatory arguinents in the Capacity Entry on.
Rehearing. We, therefore, find no error in having

-11-

raised nothing new for our consideration with respect to
these issues.

(28) Finall:y, we do not agree with OCC that it was
unreasonable and un3.awful, or in violation of Section
4903.09; Revised Code,to find that arguments regarding
the mechanics of the deferral recovery mechanism should
be raised and addressed in the E SP 2 Case. The
Comsni:ssion did not outline the mechanics of, or even
establish, the deferral recovery mecha.n.ism in the Ca.paci.ty
Order. Rather, we indicated that an appropriate recovery
mechanism for AEP-Ohio's deferred costs would be
established, and any additional financial considerations
addressed, in the ESP 2 Case.9 Although numerous parties,
including OCC, attempted to predict how the deferral

10-2929-EL-LJhTC

Co^.nniission notes that we thoroughly addressed ®CC s
other numerous arguments with respect to the deferral of
capacity costs in the Capacity Entry on Rehearing.

(29) For the above reasons, we find no error in our clarifications
in the Capacity Entry on Rehearing, or in determir ►ing that
arguments related to the mechanics of the deferral recovery
mechanism should be resolved in the ESP 2 Case. Any
other arguments raised on rehearing that are not
specificall:y discussed herein have been thoroughly and
adequately considered by the Commission and are being
denied. Accordingly, the ConvlLi.ssion finds that the
applications for rehearing [iled by IEU-Ohio, OCC, and FES
should be denied in their entirety.

9 Capacity Order at 23.

1-0 Capacity Eniry on Relzeari.ng at 50-51.



ATTACHMENT F

BEFOIZE

THE PUBLIC UTII.I7'IES CONMSSiON OF OFRQ

In: the Maaer: of the Commission Review ^
of the Capadh= Charges of Ohio Pti-wer
C'orapai-Ly ai-Ld Coluimtitis .Scsuthern Power

) Case N 10-2929-EL-UNC

Cornpany: ^

ENTRY'ON REHEARING

The Gti.rrnani:ssion fin.dsz

(1) On November 1, 2010, American Electric Power SenFice
Coa~poxaiion (AEPSC), on .behalf of CoIumbus Soutbe-m
Power Company (CSP) and. 0hi.oPolver Company (Ox ) ,
oointly, AEi'-Ofticr or the Coinpanyj,1 filed an application
with the Federa.3. Energy Regulatory Canmrni.ss.ioii (FERC) in
FEPG D&cketNo: ER11-3995. Qri Nove.m.ber 24, 201t1, at.
the direct-ion of FERCt AEPSC refiled the a.pplicatlan iri
FERC Docket No. E.R11-2183 (FERC f:aiing). The$pplication
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism., pursuant to Sectian. 205 of
the Eederal. Power Act and Section Dt.8 of Schedule: $.1 af,
the Rel iability 15s:ssurattce Agreemerrt for the regional
transmission organi.zation, PJM Interconnection, LLC
C.'M,. and, included prapased formuia, .rate: templates
under which A.EP-0hic would calculate its cap4city costs.

(2) By entry issued on December 8, 2010; in the a,bove-
captaorced case, the Cornussion found that an
investigation was necessary in order to deterarn%ne tfie
unpaet cr.f. the proposed. ehange to A.EP-C►bi4 s capacity
charge (Initial Entry). Con:sequentiy; the Commission
sought ptibtIC £OmTYtelitS regarding the foRDwIngl iSSt1eS:.
(1)What changes to t.h+e. current state campensativrt
rn.echarLism (SCM) were apprnpr.iate ttsdetermine AEP-
Ohio`s fi7ceci resource requirement (FRR) capacitycha.r,ge ta
Ohio coanpetitive retail electric serlv:ice (CRES) providers,
which are "referred to as alternative load s.ertring entities

^ Bytrdry i^sued an Match 7r ^, the Ctimm.iss'iein approved and confirmed the metger of CSP in. ta
OF, effective December 31, 2011- Iiz tFee Ma1#er of €^7ie Appiic-ziian ofOhio Power Company and CutumFius
Sautherrt Prrr,tier- Conipanyfor-Authcsrity to Merge ttnd Retiafed. A.pprozrttls, CaseNo. 20-2376^-EI.-I3NC:
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^

(9)

a:ccounting procedures to defer the incurred capacityccrsts
not recovered fiosn CP,-PS prcvzders; -with the recovery
mecha.zu-sm to be esta'blished ire t.he ESP 2. Case.

Sectidn 4903.10; Revised Code, state"s that any party who
has entered ari appearance 7n aConmmissicrn proceeding
mav apply for a rehearing wwith respect to any matters

determ^.-^ed.. therein by filing an application within 30 days
after the cn.tr<T of the order upon the Commission's journal.

B'y entry on rehearing issued an. October 17, 2012, the
Commission granted,. i.n part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry=, and Capaeity Order, and denied applications for
rehearing of the- Interim Relief Extension Entry (October
Capacity Entry on Rehearing).

On December 12, 2012, the Convxussi:ran.is,sued an entry on,
rehearing, denying applications for rehearing af the
October Capaci.ty Entry on Refiearing that were filed by the
Ohio Consumers` Counsel (OCC), Industrial Energy Users-
Ohio (IEU-tJhhio), and FirstEnergy Solutions Corp> (FES)
(December Capacity Entry on I'iehearin.g),

q1)

on ja:nuary,ll, 2013, OCC filed an application for reh"eatrig
of the D.ecernber CapaCity Entry o n Rehearing.. AEP-Ohio
filed a memorandum contra on January 22, 2{}I.3:

In its single as^ignrneant of error, t^CC asserts that the
^ommission. unl.awfully and. unteasonably clarified. r'n the
December Capaczty Entry on Reh-earirig tl-tat there were
reasonable grounds for complaint, pursuant to Section
4905<26, Revised Code, 'dyat A.EP-Ohio's proposed capacity
charge 'm this case may have been unjust or u.rireasonable.
QCC contends that the Commission's clarification attem.pts
to cure an errPr after the lact, is not supported by sufficien#
evideai::ce, an.d is procedurally flawed.. Accor.d.ing to OCC,
the Cdftini%ssion's cl.arification is not supported by its
findings in. the Initial Entry. UCC argues that the
Comm-dssion has* not satisfied the requirements of Section
4905.26, Revised Code, and, thus, haa no jirri:sd`zction in tliis
case to, alter AEP-OhicYs capacity chaxge..

_3^
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A;djush=1 of their Inf.eiim Extzergerteyr. 'p.nd. ieym^.:orar̂ y
percentqge of 1-acc^;1w Payment F'li€rt IZtdei-s, Case Na., 05-1421-

GA-PII?, et a[., Second Entry on Rehearing (May 3, 2006)r at
4:^. The December, Capacity ]Eritry pn Rehearin^ aier^ied

rehearing on all assignments of error and modified no
substantive. aspect of the October Capacity Entry on.
ReheaHng, and C3CC is not enti.t3.ed:. to another atte^:.lpt at
rehear%ng. Accordin.gl,y, the applicatian for rehearing filed
by C)CC on. January, 11, 2013, should be denied as
procedurally unproger.

;f t; is, therefore,

ORDERED, That the application for rehearing: filed by CCC on. January 11,
2013, be deru'ed. It is, further,

.ORDERED, That a copy of this entr-y on rehearing be served upon aCt parties of
record sri this case.

THE PUBLIC UTILITIES COMN'[ISSION OF OHIO

z

Todd Sr

Stewen D. T .-^-.=-

SJP/st.

Ezitered irt- the Journal
A ^f**A

om 9 V

-`

Chairrrman.

, ^.

Andre 'I. Porter

Barcy JF::I
C-: ; etary
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