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STATEMENT OF ISSUES OF PUBLIC AND GREAT GENERAL IMPORTANCE AND
SUBSTANTIAL CONSTITUTIONAL QUESTION

The Eighth District's Order and Opinion, and denial of Defendant-Appellant's motion for

reconsideration, implicate two issues of public and great general importance, and raise a

substantial constitutional question.

A. Amendment of Pleadings

At stake is the freedom afforded to Ohio litigants, pursuant to Civ. R. 15, to amend

pleadings in good faith absent serious prejudice to the opposing party, so that cases may be

resolved on their merits. This is an issue of public and great general importance.

This Court has long protected rights of litigants to amend pleadings by imposing a liberal

standard on a trial court's interpretation of Civ. R. 15 in favor of amendment, in conjunction with

the strict application of the waiver provisions contained in Civ. R. 12. The policy reasons for

this rationale are set forth in Hoover v. Sumlin (1984), 12 Ohio St.3d 1:

We note that the rules applicable herein bear a strong resemblance to their
federal counterparts in all substantive ways and in the policies underlying the
rules. Federal R.Civ.P. 15 reflects two of the most important policies of the
federal rules. See 6 Wright & Miller, Federal Practice and Procedure (1971)
359, Section 471. First, a liberal amendment policy provides the maximum
opportunity for each claim to be decided on the merits rather than on
procedural deficiencies. Id. Second, the rule reflects the fact that pleadings
are assigned the limited role of providing the parties to a lawsuit
with notice of the nature of the pleader's claim or defense. Discovery is
available to paint a more detailed picture of the facts and issues. Id. at 360.

See, also, Foman v. Davis(1962), 371 U.S. 178, 83 S.Ct. 227, 9 L.Ed.2d 222.

Hoover, 12 Ohio St.3d at 4-5 (emphasis in original). This Court also noted, in setting guidelines

for determining the extent of prejudice caused by a proposed amendment, that prejudice is not

established where the non-moving party "faced no obstacles by the amendment which they

would not have faced had the original pleading raised the defense." Id. at 7-8.
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The Eighth District's decision now creates an impermissible restriction on a litigant's

right to amend pleadings by essentially turning the guidance in Hoover on its head. Specifically,

the Eighth District held that "the Jontonys would be faced with the additional obstacle of proving

that the City was not immune from liability if the City was allowed to amend its answer-an

obstacle that was nonexistent for eight months into litigation." Jontony v. Colegrove, 2012-

Ohio-5846, ¶23 (Ohio App. 8 Dist.). However, the defense itself cannot be the additional

obstacle. Pursuant to Hoover, the trial court is required to go back in time to the date of the

original answer and assume the affirmative defense had been pled in order to determine if the

later assertion of that defense created new obstacles for the plaintiff. According to the Eighth

District's holding, now any affirmative defense asserted pursuant to Civ. R. 15 is de facto

prejudicial - sufficient to preclude amendment. The Eighth District has replaced this Court's

liberal policy favoring amendment and permitting cases be decided on their merits, with an

onerous standard that is nearly impossible for any party to satisfy - plaintiff or defendant.

Likewise, the Eighth District's opinion in this matter dangerously expands the definition

of a judicial admission to include correspondence between counsel. In sending a letter to

opposing counsel, the Eighth District held that former counsel for the City of Strongsville

"admitted its negligence and assumed 100% responsibility for the accident," thereby precluding

amendment of the City's initial Answer - an Answer that unmistakably denied liability and

raised affirmative defenses at the time of filing. Jontony v. Colgrove, ¶23.

This holding is a drastic departure from other Ohio courts, which have limited the

definition of judicial admissions or stipulations to protect litigants from unnecessarily and

unfairly waiving claims or defenses. In Faxon Hills Const. Co. v. United Broth. of Carpenters

and Joiners of America (1958), 168 Ohio St. 8, this Court held, "[t]here should be no question
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that a distinct statement of fact which is material and competent and which is contained in a

pleading constitutes a judicial admission. [citation omitted]. But it would appear equally

sound that such a statement, to be operative as an admission, must be one of `fact' and not

merely a statement of a legal conclusion." Id. at 10-11 (emphasis added).

For more than 50 years, Ohio's appellate districts have followed this Court's decision in

Faxon Hill. "Judicial admissions generally constitute either `a distinct statement of fact which is

material and competent and which is contained in a pleading[,]' or `admissions of facts made

by attorneys during the progress of a trial[,]' or `admissions of counsel in motions or other

papers filed by them[.]"' Karwowska v. St. Michael Hosp., 2008-Ohio-4235 (Ohio App. 8 Dist.)

(counsel's statement in a letter, not filed with the court or responded to by opposing counsel does

not satisfy the definition of a judicial admission or a stipulation) (emphasis added). See also,

Beneficial Ohio, Inc. v. Primero, L.L.C., 166 Ohio App.3d 462, 467, 2006-Ohio-1566, ¶12 (App.

1 Dist), State v. Pipkins (Feb. 9, 1996), 2d Dist. No. CA 15060, 1996 WL 50158.

The Eighth District's expansion of judicial admissions is a matter of public and great

general importance because it has the sobering effect of preventing claims from being decided on

their merits. While out-of-court statements of counsel may be relevant to assessing the existence

of bad faith in the context of a motion to amend (which was not an issue in this case), there is no

precedent in Ohio for such statements to constitute a judicial admission precluding a party's right

to amend pursuant to Civ. R. 15 - until now.

This case involves an issue of public and great general importance because it strikes at

the heart of what our justice system is supposed to be about - preserving a litigant's right to his

day in court.
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B. Set-off of Social Security Benefits pursuant to R.C. 2744.05(B)

It is patently unjust to deny set-off to a political subdivision where a jury award clearly

includes damages that are replaced by corresponding benefits. Cf., Buchman v. Wayne Trace

Local Sch. Dist. Bd. Of Ed. (1995), 73 Ohio St.3d 260, 278. The Eighth District's refusal to

permit a set-off of a plaintiff's Social Security and disability benefits against the jury's award for

lost wages and loss of services is an erosion of the rights conferred on political subdivisions by

the legislature to preserve resources that are otherwise accounted for by collateral benefits. In a

case such as this, where the benefits received by the plaintiff far exceed the jury's economic

damage award, it is difficult to fathom a more important case of general or public interest as it

relates to the set-off provisions of R.C. 2744.05(B). Further, this issue raises a substantial

question regarding the constitutionality of set-offs of benefits under R.C. 2744.05.

Here, the jury awarded Henry Jontony $250,000 in lost wages and services. However, he

has received, or is entitled to receive, more than $1.4 million in collateral benefits prior to Social

Security retirement age of 66 years 7 months as a result of his claimed injury. That amount

includes $365,112 in social security benefits and $1,194,030 in disability payments from his

union pension fund.

The trial court denied the City a full set-off because, based on the form of the jury

interrogatory, the trial court claimed it would require "speculation" to determine whether the

funds were included in the jury's award. This Court has made clear the ramifications of a

political subdivision's failure to object and request proper interrogatories. Buchman, supra.

However, unlike Buchman, the allegedly inadequate interrogatory was submitted over the City's

objection. The trial court was aware set-offs would be addressed post-trial, and the City

requested that past and future "lost wages and loss of services" be separated.
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This Court has yet to address the issue of who should bear the consequences when a

political subdivision complies with the guidelines in Buchman and the collateral benefits exceed

the relevant jury award. Further, this Court has yet to address whether the nature and purpose of

Social Security benefits is sufficiently "matched" to constitutionally permit a set-off for such

benefits from an award for "lost services," or whether disability payments from a union pension

fund are subject to a set-off pursuant to R.C. 2744.05(B).

The Eighth District's opinion effectively encourages plaintiffs to submit improper

interrogatories as a matter of trial strategy, in the hope that the trial court adopts them over an

objection by the political subdivision. The City asks this Court to address this issue of public

and general importance and strike an appropriate constitutional balance between the obligations

of plaintiffs and political subdivisions as it relates to R.C. 2744.05(B).

STATEMENT OF THE CASE AND FACTS

On the evening of December 21, 2006, Sergeant Lee Colegrove of the Strongsville Police

Department was entering his police cruiser when he heard a call from one of his subordinate

officers that a subject was fleeing on foot from a traffic stop in a residential area. As supervisor

for the shift, it was part of Sergeant Colegrove's duties to assist the road patrol officers.

Sergeant Colegrove informed dispatch that he was responding. Pursuant to procedure, he was

traveling without light bars and sirens so as not to drive the subject into the adjacent woods by

alerting him to police presence. The objective was to corner and capture the subject as he moved

about the neighborhood.

While in route to the area to assist his subordinate officers, Sergeant Colegrove attempted

to execute a left turn into the neighborhood. He failed to observe and yield the right of way to

Henry Jontony traveling the opposite direction, and there was a collision. Henry Jontony
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sustained a concussion, and was treated and released from a local hospital. A few days later he

returned to his job as a carpenter, and continued working for almost nine months until he was

laid off. Shortly thereafter a neuropsychologist declared Henry Jontony completely disabled

from employment due to mild traumatic brain injury, allegedly sustained almost a year prior.

Plaintiffs-Appellees Henry Jontony, Patricia Jontony, Kara Jontony, and Dominic

Jontony (collectively, "Jontonys") filed suit on December 3, 2008 against Defendant-Appellant

City of Strongsville ("the City") and Lee J. Colegrove. The Complaint alleged that Henry

Jontony was injured as the result of the negligence of Sergeant Colegrove. Jontony claimed a

serious brain injury resulting in lifetime impairment and several million dollars in economic

damages.

On January 7, 2009, the City and Sergeant Colegrove filed an Answer denying liability

and setting forth various affirmative defenses including "R.C. Chapter 2744 immunity for

Defendant Colegrove." On January 16, 2009, Jontony filed a Notice of Voluntary Dismissal of

Defendant Lee J. Colegrove. On June 18, 2009, counsel for Jontony wrote former counsel for

the City inquiring as to whether defense counsel intended to pursue immunity on behalf of the

City. On June 22, 2009, former counsel for the City wrote correspondence to counsel for

Jontony stating he did not intend to pursue the defense and that Sergeant Colegrove was

negligent in operating his cruiser.

On August 11, 2009, the City moved for leave to file a summary judgment motion

instanter based upon governmental immunity and the "emergency call" doctrine. R.C.

2744.02(B)(1)(a). On August 31, 2009, the trial court denied the City's motion for leave stating

"Defendant failed to raise immunity on behalf of Defendant City of Strongsville as an

affirmative defense in its Answer and has thus waived the defense." After a mediation failed to
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resolve the case, the City's new counsel moved for leave to amend its Answer on November 20,

2009 to assert the immunity defense on behalf of the City asserting mistake of its former counsel.

On January 25, 2010, the trial court denied the City's motion to amend stating that former

counsel's "assurance" of June 22, 2009 was "prejudicial" to the Jontonys despite the fact that

discovery was ongoing. The Order permanently denied the City the benefit of an alleged

immunity. On February 8, 2010, the City timely appealed the Order pursuant to R.C.

2744.02(C). The appeal was dismissed sua sponte on February 22, 2010, based upon the Eighth

District's decision that the denial of a motion to amend was not a final appealable order. That

dismissal was timely appealed to this Court, which declined jurisdiction by order of July 7,

2010.1

Extensive fact and expert discovery ensued over the following year, and the case

proceeded to trial on June 20, 2011. During trial, the City renewed its efforts to raise the defense

of immunity based upon the emergency call doctrine of R.C. 2744.02(B)(1)(a). Sergeant

Colegrove testified during the City's case-in-chief, outside the presence of the jury, regarding the

facts and circumstances leading up to the traffic accident. At the close of the defense case, the

City moved for a directed verdict on the issue of immunity. The trial court denied the City's

motion.

On July 1, 2011, the jury returned a verdict in favor of the Jontonys, awarding a total of

$1,056,608.80. The verdict breakdown was as follows:

Past medical expenses:
Lost wages and loss of services:
Future medical care and treatment:
Pain and suffering & loss of enjoyment
of life for Henry Jontony:

$41,418.87
$250,000.00
$265,190.00

$500,000.00

1 The issue of whether the denial of a motion to amend to assert an immunity defense is a final

order is currently before this Court in Supportive Solutions Training Academy, LLC v. Electronic

Classroom of Tomorrow, Case No. 12-0790.
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Loss of consortium for Patricia Jontony: $50,000.00
Loss of consortium for Kara Jontony: $0
Loss of consortium for Dominic Jontony: $0

The City moved again to amend its Answer after judgment on July 29, 2011, which was

again denied on August 8, 2011. After trial, the City filed a timely motion to enforce set-offs

and statutory caps pursuant to R.C. §2744.05. Following a hearing, the City's motion was

granted in part and denied in part on April 6, 2012. Relevant here, the trial court denied the

City's request for set-off of past and future Social Security and disability benefits against the

award for "lost wages and services," claiming that the form of the interrogatory prevented

matching the benefits to the award as required by Buchman. However, the City had objected to

the interrogatory and submitted its own interrogatory from which matching could have been

achieved. Moreover, the trial court refused to permit set-off of disability benefits and Social

Security benefits from any award of "lost services."

The City filed a timely Notice of Appeal. Following briefing and oral argument, the

Eighth District held in a 2-1 decision: (1) that it was not an abuse of discretion to deny the City's

motion to amend because former counsel's "assurance" in correspondence to opposing counsel

was an admission of liability by the City, thereby causing prejudice because "the Jontonys

would be faced with the additional obstacle of proving that the City was not immune from

liability if the City was allowed to amend its answer,"2 and (2) that the City was not entitled to a

set-off of Social Security benefits against the award for "lost wages and services" despite its

objection to the interrogatory and submission of alternative interrogatories. The City's

Application for Reconsideration was denied December 28, 2012. The City now seeks review of

2 The Eighth District also cited as "prejudice" unidentified case expenses allegedly incurred by
Plaintiffs-Appellees in preparing the damages portion of their case.
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these issues of public and great general importance implicating a substantial constitutional

question.

ARGUMENT

The four propositions of law that have been identified by the City will be addressed in

two sections related to (1) the denial of the motion to amend, and (2) the denial of the set-off of

collateral benefits.

A. Denial of Motion to Amend.

PROPOSITION OF LAW I: ABSENT BAD FAITH, IT IS AN ABUSE
OF DISCRETION TO DENY A TIMELY MOTION TO AMEND AN
ANSWER WHERE THE PLAINTIFFS FACED NO OBSTACLES BY
AMENDMENT THAT THEY WOULD NOT HAVE FACED HAD
THE ORIGINAL PLEADING RAISED THE DEFENSE. Hoover v.

Sumlin (1984),12 Ohio St. 3d 1, approved and extended.

PROPOSITION OF LAW II: JUDICIAL ADMISSIONS BY
COUNSEL CONSTITUTE A DISTINCT STATEMENT OF FACT IN
A PLEADING WHICH IS MATERIAL AND COMPETENT,
ADMISSIONS OF FACTS DURING TRIAL, OR ADMISSIONS IN
MOTIONS OR OTHER PAPERS FILED BY THEM. Karwowska v. St.

Michael Hosp., 2008-Ohio-4235 (Ohio App. 8 Dist.), approved.

The Eighth District has created a new standard which threatens to swallow Civ.R. 15

whole. Replacing the well-settled liberal amendment policy is a new standard which places the

onus on the party seeking amendment to demonstrate that the new defense or claim will not

impose any.obstacles to the non-moving party after amendment. Practically, this new standard

prevents a party from asserting any claim or defense that requires the adverse party to oppose it

by way of discovery, motion practice, or at trial. Such a constraint on amendments to pleadings

conflicts with the plain language of Civ. R. 15 and the policy embodied by the rule.

That the Eighth District lost its way is further evidenced by the stark contrast between its

Opinion and the trial court ruling denying the motion to amend. The trial court's order cited the
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Hoover factors, concluded that former counsel's letter of June 22, 2009, was prejudicial to

Plaintiffs, and denied the City's motion to amend. The trial court did not find that the motion

was untimely or that it was filed in bad faith. Accordingly, the issue on appeal should have been

whether the trial court abused its discretion in concluding the letter was sufficiently prejudicial to

warrant denial of the City's motion to amend.

Instead, the Eighth District sua sponte concluded not only that the letter was prejudicial,

but that (1) the City admitted liability, Jontony v. ColgNove, at ¶23; (2) the City "gave no logical

rationale or explanation for its failure to assert the obvious defense," id. at ¶24; (3) the City

involuntarily agreed to a stipulation proposed in Plaintiff's trial brief, id at ¶26; (4) the City's

retention of an independent medical examiner to defend damages was prejudicial, id. at ¶28; (5)

the motion to amend was untimely, id. at ¶29; and that (6) all of Plaintiffs' unidentified "case

expenses" preparing the damages portion of their case were prejudicial - including those

incurred before the letter of June 22, 2009, and those incurred after the City initially attempted to

raise the defense in August of 2009; id at ¶27. After reviewing the record evidence and hearing

argument by the parties, the trial court made none of these conclusions.

This irregularity was aptly noted in the dissenting opinion, "In the instant case, the trial

court gave a single reason for its denial of Strongsville's motion to amend-prejudice to

Jontony. *** Jontony argues that the motion was properly denied, although not stated in the

record, due to bad faith, undue delay, and prejudice, as well as defense counsel's alleged

stipulation." Id. at ¶72 (emphasis added). No cross-assignment of error challenged the trial

court's failure to find bad faith or undue delay. If properly confined to review of the actual trial

court order, the only issue for review was whether Plaintiffs' purported reliance on counsel's

letter of June 22, 2009, constituted serious prejudice warranting denial of the City's proposed
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amendment. The Eighth District essentially went out of its way to require the City to establish an

"abuse of discretion" for rulings the trial court never made.

The only "prejudice" noted by the trial court was the letter of June 22, 2009. As

observed by the dissenting judge, "the original attorney's statement in a letter, not filed with the

court or termed a stipulation, does not satisfy the definition of a judicial admission or stipulation.

Therefore, it would not be reasonable to deny Strongsville's motion to amend based on an

assumption that Jontony relied on this statement." Jontony v. Colgrove, at ¶74.

Removing the alleged "stipulation" from the equation, the majority was simply unable to

rationally distinguish this case from Hoover and other precedent,3 and instead crafted a new

standard that severely constrains the liberal policy shaping Civ. R. 15. No facts were hidden

from the Jontonys. The amendment raised only a legal theory of defense. Since the Eighth

District has significantly curtailed a litigant's opportunity and right to freely amend pleadings

now and for the future, jurisdiction should be accepted over this appeal.

B. Denial of the set-off of collateral benefits.

3 See, Midstate Educators Credit Union, Inc. v. Werner, 175 Ohio App.3d 288, 2008-Ohio-641;

McGlone v. Spade (Ohio App. 3 Dist.), 2002-OH-2179; Board of Educ. of Cleveland City School

Dist. v. URS, Inc., 1989 WL 147663, Cuyahoga App. No. 6520 (Dec. 7, 1989) (party cannot
claim prejudice when it was aware of the facts upon which the amendment was based); Quellos

v. Quellos (1994), 96 Ohio App.3d 31 (amendment permitted after voir dire because plaintiff had

notice of defense when it was raised in response to plaintiffs motion for summary judgment);

Taylor v. Meridia Huron Hosp., 2002-Ohio-3449 ("[plaintiffs] are in no way prejudiced by the
addition of the defense as they face no new hurdle which they would not have faced had the

original pleading raised the defense"); U.S. Bank, N.A. v. Wilkens, 2010-Ohio-262 (good faith

amendment is properly granted where non-moving party has opportunity to freely litigate the

defense); and Pfizenrnayer v. Nair, 1997 WL 298074, Cuyahoga App. No. 71218 (June 5, 1997)

(trial court abused discretion based upon Hoover when amendment was denied after defendant

attempted to raise defense in motion for summary judgment and plaintiff was aware of facts

forming basis for defense).
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PROPOSITION OF LAW III: A COURT CANNOT DENY A
DEFENDANT SET-OFFS PURSUANT TO R.C. 2744.05(B) BASED
ON JURY INTERROGATORIES DRAFTED BY THE PLAINTIFF
WHEN THE DEFENDANT BOTH OBJECTED TO PLAINTIFF'S
INTERROGATORIES AND PROVIDED ALTERNATIVE

INTERROGATORIES.

The "doctrine of invited error" is a principle of equity. State v. Woodruff, (2"a Dist.

1983), 10 Ohio App. 3d 326. The "invited error doctrine" estops a party from taking advantage

of errors that the party induced the court to commit. State ex rel. Fowler v. Smith (1994), 68

Ohio St.3d 357, 359. A party cannot complain of any action taken or ruling made by the court in

accordance with the party's own suggestion or request. Id.

In this case, the Eighth District held that a political subdivision seeking set-offs must take

complete ownership of all jury interrogatories submitted to the jury, regardless of which party

proposed them. If a set-off is denied due to deficient interrogatories, the political subdivision has

no remedy - even if the political subdivision objected to the interrogatories and submitted an

alternative set. This conclusion is inconsistent with the concept of equity embodied by the

invited error doctrine and misapplies Buchman, supra.

The Eighth District improperly expanded Buchman to bar a set-off to political

subdivisions that did propose interrogatories, and that did object to plaintiffs interrogatories.

The opinion even suggests that objecting to instructions at trial, submitting instructions, and

appealing the denial of set-off is, shockingly, insufficient to preserve the issue for appeal. The

Eighth District stated that the City "did not assign as error the trial court's decision denying the

use of the City's proposed jury interrogatories, the inclusion of `loss of services' within `lost

wages,' or the inclusion of `loss of services' under the `economic compensatory damages'

category of the jury interrogatories." Jontony v Colgrove, at ¶51.
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The Eighth District is attempting to set an endless stream of technical hurdles in front of

political subdivisions that were never conteinplated by the legislature in enacting R.C.

2744.05(B), or envisioned by this Court in deciding Buchman. Surely, the Jontonys, the trial

court, and the appellate court had sufficient notice of the City's objection sufficient to preserve

its appellate rights. The Eighth District is placing form over substance to justify the otherwise

unjustifiable conclusion that a plaintiff may undermine the set-off rights of a political

subdivision by advocating improper interrogatories. This is an issue of public and general

importance because of the undesirable incentives created by permitting a plaintiff to sabotage

legal statutory set-off by advocating improper interrogatories.

PROPOSITION OF LAW IV: O.R.C. 2744.05(B) ENTITLES
POLITICAL SUBDIVISIONS TO CONSTITUTIONALLY DEDUCT
SOCIAL SECURITY BENEFITS AND DISABILITY BENEFITS
FROM AWARDS FOR LOST WAGES AND SERVICES.

The Ohio's Eighth District held, for the first time in the history of Ohio jurisprudence,

that under O.R.C §2744.05(B) a political subdivision cannot deduct Social Security benefits

from an award for lost services. This holding is inconsistent with the text of O.R.C.

§2744.05(B), undermines the statutory intent, and misapplies this Court's ruling in Buchman.

Further, the holding takes an unnecessarily narrow view of the purpose of Social Security

benefits for purposes of the matching requirements of Buchman.

Initially, nothing in the text of R.C. §2744.05(B) prevents Social Security benefits from

offsetting damages for lost services. The statute provides:

If a claimant receives or is entitled to receive bencfits for injuries or
loss allegedly incurred from a policy or policies of insurance or any

other source...the amount of the benefits shall be deducted from any

award against a political subdivision recovered by that claimant.
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R.C. §2744.05(B) (emphasis added). "A `benefit' is any financial assistance received in time

of sickness, disability, unemployment, etc..." Vogel v. Wells (1991), 57 Ohio St. 3d. 91

(emphasis added). R.C. §2744.05(B) does not limit the set-offs to any particular category of

economic damages. Political subdivisions can reduce "any award" by the amount received from

any source. Surely, this includes lost services.

Constitutionally, nothing prevents a political subdivision from deducting social security

benefits from an award for lost services. The only additional requirement that the Ohio

Constitution imposes is that the benefits must be "matched" with economic damages. Buchman,

supra, at 269. Past benefits must be matched with past damages, and future damages must be

matched with future benefits. Id. However, there is simply no basis to conclude that "lost

services" cannot be matched with Social Security disability benefits. The Eighth District

recognized that there was no case law addressing this issue. Jontony v. Colegrove, at ¶52.

Accordingly, it is a matter of public and great general importance that this Court

determine whether the nature and purpose of social security benefits is sufficiently "matched" to

an award for loss of services to pass constitutional muster. Instructive federal precedent exists

regarding the purpose of Social Security benefits, the goal of which is to "provide workers and

their families with basic protection against hardships created by involuntary premature

retirement." Mathews v. DeCastro, (1976), 429 U.S. 181, 185-86 (emphasis added). The intent

of the Social Security Act was not limited to replacement of income, but also "to ameliorate

some of the rigors of life," and the act is to be construed liberally. E.g., Dvorak v. Celebrezze,

345 F.2d 894, 897 (10th Cir. 1965), Schena v. Secretary of Health and Human Services, 635

F.2d 15, 20 (lst Cir. 1980).
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There is no precedent that limits the purpose of these federal benefits to replacement of

lost income. Requiring assistance to engage in household chores certainly constitutes a

"hardship" created by disability and a "rigor of life." It logically follows that awards for "lost

services" can be offset by Social Security benefits. The constitutional matching requirement of

Buchman is easily satisfied.

Moreover, there is no constitutional basis for denying a set-off of disability benefits.

However, the Eighth District has, for the first time, created an exception to R.C. 2744.05(B) for

disability payments funded by a union pension plan. But for the injuries alleged in this case,

Jontony would not have received his full retirement benefit until reaching the age of retirement.

The issue is whether this benefit is more similar to a 401(k) account (where the funds belong to

worker regardless of disability) or an insurance policy (where the worker contributes his funds in

exchange for the contractual right to receive benefits in the event of disability). Accordingly,

strong justification exists for this Court to accept jurisdiction.

CONCLUSION

For the foregoing reasons, this Court should grant jurisdiction to review the propositions

of law set forth herein.

Respectfully submitted,

Ja es M. Popson (0072773)
C istina J. Marshall (0069963)

rian Dodez (0085660)A
Sutter O'Connell
Attorneys for Defendant-Appellant
City of Strongsville
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KATHLEEN ANN KEOUGH, J.:

{¶ 1} Defendant-appellant/cross-appellee, city of Strongsville ("the City"),

appeals various rulings made by the trial court during the course of litigation

with plaintiffs-appellees/cross-appellants, Henry Jontony, Patricia Jontony,

Dominic Jontony, and Kara Jontony (collectively the "Jontonys"). The Jontonys

filed a cross-appeal challenging the trial court's decision denying prejudgment

interest. For the reasons that follow, we affirm in part, reverse in part, and

remand.

{¶2} This case arises from a traffic accident involving Henry Jontony and

city of Strongsville police sergeant, Lee Colegrove. It is undisputed that

Colegrove, while on duty, turned in front. of Mr. Jontony's vehicle, causing Mr.

Jontony's vehicle to strike Colegrove's SUV police cruiser. It is also undisputed

that Colegrove was operating his police cruiser without the use of his police

lights and sirens. As a result of the accident, it is alleged that Mr. Jontony

suffered serious brain injury.

{¶3} On December 3, 2009, the Jontonys filed an action against Colegrove

and the city of Strongsville alleging negligence. On January 7, 2009, the city of

Strongsville and Colegrove jointly filed an answer generically denying various

allegations in the complaint, and asserting several affirmative defenses.

Specifically for Colegrove, the defense of immunity pursuant to R.C. Chapter

2744 was asserted, whereas the affirmative defense of immunity was not



asserted on behalf of the City.

{¶4} On the same day that the joint answer was filed, Colegrove moved for

judgment on the pleadings, contending he was immune from liability pursuant

to R.C. 2744.03(A)(6). The motion concluded that ` * * Defendant Colegrove is

entitled to judgment as a matter of law and the lawsuit should proceed against

remaining Defendant City of Strongsville." Thereafter, the Jontonys voluntarily

dismissed Colegrove from the lawsuit and proceeded solely against the City.

{¶5} The record reflects that discovery was ongoing, primarily on the issue

of damages. On May 22, 2009, the Jontonys deposed Colegrove who testified

that at the time of the accident he was not responding to an emergency call. In

June, counsel for the Jontonys and the City exchanged correspondences

regarding the issue of immunity, where the City (1) admitted negligence, (2)

assumed "100% responsibility for the accident," and (3) identified the only

remaining issues in the case to be damages and setoffs.

{¶6} With the issue of proving liability removed from the case, the matter

was scheduled for trial to commence on September 28, 2009. Less than seven

weeks before trial, the City attempted to raise the affirmative defense of

immunity, which the City initially agreed had no application to the case. On

August 11, 2009, the City filed its instanter motion for leave to file summary

judgment asserting that it is was entitled to judgment as a matter of law

because the City is immune from liability under the "emergency call" doctrine.



On August 31, the trial court in denying the City's instanter motion, stated

"Defendant failed to raise immunity on behalf of defendant City of Strongsville

as an affirmative defense in its answer and. has thus waived the defense."

Additionally, on August 31, the trial court rescheduled the trial to December 28,

2009, and new counsel for the City entered an appearance on the record.

{¶7} Three months later on November 20, 2009, the City requested leave

to file its amended answer to assert the affirmative defense of governmental

immunity. The trial court allowed both sides ample opportunity to present its

arguments for and against the motion to amend. In January 2010, the trial

court denied the City's request for leave to file its answer, specifically finding:

Defendant City of Strongsville's motion for leave to amend answer
is denied. Pursuant to Civil Rule 15(A), amendments to pleadings
shall be freely granted when justice so requires; however, leave is
denied if there is a showing of bad faith, undue delay, or undue
prejudice to the opposing party. Hoover v. Sumlin (1984), 12 Ohio

St.3d 1. Defendant assured plaintiff that "the City of Strongsville

does not intend to assert an immunity defense because Officer
Colegrove was not on an `emergency call' as that phrase has been
defined by R.C. § 2744(B)(1) and the case law interpreting the
same." This assurance was made on or about June 22, 2009.
Allowing defendant to amend its, answer would be prejudicial. All
dates remain as previously set.

{¶8} The matter ultimately proceeded to a jury trial on the issue of - -

damages, and the jury awarded a total judgment to the Jontonys in the amount

of $1,106,608.87. After applying statutory set-offs and caps, the trial court

entered a final judgment in favor of the Jontonys in the amount of $796,891.07;



however, it denied the Jontonys' request for prejudgment interest.

1. Amended Answer

{¶9} In its first assignment of error, the City contends that the trial court

abused its discretion in denying its motion for leave to amend its answer to

assert the defense of immunity.

{¶ 10} Civ.R. 8(C) requires that in a responsive pleading, a party must "set

forth affirmatively * * * any other matter constituting an avoidance or

affirmative defense." Accordingly, the affirmative defense of political subdivision

immunity is required to. be asserted in a responsive pleading. Spence v. Liberty

Twp. Trustees, 109 Ohio App.3d 357, 360, 672 N.E.2d 213 (4th Dist.1996).

Although failure to adhere to this requirement exposes the party to forfeiture of

the defense, "[i]n the real world *** failure to plead an affirmative defense will

rarely result in [forfeiture]" because of the protection of Civ.R. 15(A). Hoover v.

Sumlin, 12 Ohio St.3d 1, 5, 465 N.E.2d 377 (1984), quoting Bobbitt v. Victorian

House, Inc., 532 F.Supp. 734, 736 (N.D.Ill. 1982)

{¶11} Civ.R. 15(A) allows for amendment of pleadings by leave of court or

by written consent of the other party after a responsive pleading has been made.

As the trial court noted, Civ.R. 15(A) expressly provides that "[1]eave of court

shall be freely given when justice so requir®s." .

{¶ 12} An appellate court applies an abuse of discretion standard of review

to a trial court's decision to grant or deny a party leave to amend a pleading.



Wilmington Steel Prods. Inc. v. Cleveland Elec. Illum. Co.,
60 Ohio St.3d 120,

122, 573 N.E.2d 622 (1991). "This court's role is to determine whether the trial

judge's decision was an abuse of discretion, not whether it was the same decision

we might have made." Id. An abuse of discretion connotes more than an error

of law or of judgment; it implies that the court's attitude is unreasonable,

arbitrary, or unconscionable. Blakemore v. Blakemore, 5 Ohio St.3d 217, 219,

450 N.E.2d 1140 (1983), citing State v. Adams, 62 Ohio St.2d 151, 157, 404

N.E.2d 144 (1980).

{¶ 13} This court has previously acknowledged that the abuse of discretion

standard is a very high standard and "`evidences not the exercise of will but

perversity of will, not the exercise of judgment but defiance thereof *^^•

Aponte v. Aponte,
8th Dist. Nos. 77394 and 78090, 2001 Ohio App. LEXIS 529

Feb.15, 2001), quoting State v. Jenkins, 15 Ohio St.3d 164, 222, 473 N.E.2d 264
(

(1984).

{¶ 14} Although the grant or denial of a leave to amend a pleading is

within the sound discretion of the trial court, this discretion is riot unfettered.

"A motion for leave to amend should be granted absent a finding of bad faith,

undue delay or undue prejudice to the opposing party." Hoover at 6.

__
{¶ 151Iri this _cas

-e, the-trial court determiried tliat allowing the City leave

to amend its answer would be prejudicial to the Jontonys; thus, it denied the

City leave. The trial court based its decision, in part, on the assertion contained



in the June 22, 2009 letter that the City was not pursuing an immunity defense

in this case.

This letter will confirm that the City of Strongsville does not intend
to assert an immunity defense because Officer Colegrove was not on
an "emergency call" as that phrase has been defined by R.C.
[Section] 2744.02(B)(1) and the case law interpreting the same.

Additionally, as Officer Colegrove did during this deposition, the
City is admitting he was negligent. Additionally, I do not see any
colorable basis for asserting comparative negligence or assumption
of the risk and, therefore, will not do so. Since Officer Colegrove did
not see your client, the City is assuming 100% responsibility for the

accident.

As I see it, the only remaining issues are what damages were
proximately cause by this accident and whether the City is entitled
to setoff under R.C. [Section] 2744.05(B).

{¶16} According to the jointly filed answer where immunity was not

asserted on behalf of the City and this letter from the City, the Jontonys relied

on the City's admissions and concessions and only prepared for trial concerning

damages. We find this reliance reasonable considering that the June 2.2, 2009

letter was in response to the. Jontonys' counsel asking for a "stipulation"

regarding liability. See Reed v. Multi-Cty. Juvenile Sys., 7th Dist. No. 09 CO 27,

2010-Ohio-6602, ¶ 51 ("even in a jointly filed answer, if only one of the

defendants is named regarding a particular defense, it is reasonable to assume

- ^ - -• -- --- ----
that-the unnam:ed defendant did not intend -to raise tlie deense,^ ); -^^rien v

Olmsted Falls, 8th Dist. Nos. 89966 and 90336, 2008-Ohio-2658, ¶ 13 (pursuant

to Civ.R. 8(C), defendant required to set forth affirmative defenses that would



effectively preclude liability, and failure to do so waives the defense, including

immunity).

{¶17} The City maintains that the trial court abused its discretion in

finding prejudice because (1) discovery was still ongoing and trial was three

months away, (2) the defense was raised only eight months after the action

commenced, and (3) the Jontonys would not be faced with any different obstacles

that would have been present if the immunity defense had been asserted in the

City's original answer. The City cites Hoover, 12 Ohio St.3d 1, 465 N.E.2d 377

and McGlone v. Spade, 3d Dist. No. 3-01-26, 2002-Ohio-2179, in support of its

arguments.

{¶18} In Hoover, the defendant moved for leave to amend its answer to

assert the affirmative defense of notice more than two years after

commencement of litigation and after a trial date had been set. The Ohio

Supreme Court, in finding the trial court abused its discretion in denying leave,

held that "where [an aff^irmative] defense is tendered timely and in good faith,

and no reason is apparent or disclosed for denying leave, the denial of leave to

file such an amended pleading or the subsequent striking of a defense from an

amended pleading is an abuse of discretion." Id. at 5, citing Peterson v. Teodosio,

34 Ohia 5t:2-d--T6I,- 17_5, 29-7_N:E:2d -1i3--(1973). --Additi®nally--the court_noted

that the plaintiffs were not prejudiced by the addition of the affirmative defense

"as they faced no obstacles by the amendment which they would have faced had



the original pleading raised the defense." Id. at 6.

{¶ 19} In McGlone, the Third District concluded that the trial court did not

abuse its discretion in granting the defendant's motion to amend its answer to

assert the affirmative defense of immunity. Id. at ¶ 56. The defendant did not

discover that the defense of immunity existed until after the plaintiff was

deposed and it was discovered that due to an allowable workers' compensation

claim the plaintiff filed, the defendant had an immunity defense. Id. at ¶ 53.

The defendant immediately moved the trial court for leave to amend her answer,

explaining the rationale and basis for the amendment. The court, citing Hoover,

held that the plaintiff would not be faced with any additional obstacles in

proving liability because the defendant always denied she acted negligently. The

court also distinguished the Ohio Supreme Court's decision of Turner v. Cent.

Local School Dist., 85 Ohio St.3d 95, 1999-Ohio-207, 706 N.E.2d 1261, noting

that there was not a complete lack of rationale for the defendant's failure to

assert the defense earlier.

{¶20} We find both Hoover and McGlone distinguishable from the facts in

this case. Unlike in Hoover, where the trial court failed to indicate any basis for

denying the defendant leave to amend, the trial court in this case clearly stated

that the Jontonys would be prejudiced -due to the assurances the Oity made-in

its June 22, 2009 letter.

{¶21} Moreover, unlike in McGlone, where the applicability of the



immunity defense was discovered in depositions, the affirmative defense of

immunity was "an obvious defense" from the face of the complaint, yet the City

failed to assert it on its own behalf. See Turner at 99 (defendant failed to give

any rationale or explanation for its failure to assert obvious defense in answer).

{¶ 22} In both Hoover and McGlone, the courts identified that the plaintiffs

would not be prejudiced by the addition of the affirmative defense as they faced

no additional obstacle that would not have been present if the original pleading

raised the defense. In Hoover, the affirmative defense to be added was the

statute of limitations defense, which by its nature did not place any additional

obstacle before the plaintiff - the issue is whether the cause of action was

timely filed. within the limitations period. In McGlone, where the immunity

defense was allowed to be asserted through an amended answer, the defendant

denied any liability from the outset of the case, thus, liability needed to be

proven by plaintiff at trial. Accordingly, whether the plaintiff had to prove

liability at trial or in response to an immunity defense, the McGlone plaintiff

was faced with no additional obstacle with the defendant amending her answer

to assert immunity.

{¶23} In the case before this court, however, the City admitted its

- - -..
negIigence and assumed ID9^o resporisibility-for the accidenta -ThEfe or^- e

Jontonys would be faced with the additional obstacle of proving that the City

was not immune from liability if the City was allowed to amend its answer - an



obstacle that was nonexistent for eight months into litigation. See Hayden v.

Ford Motor Co., 497 F.2d 1292 (6th Cir.1974) (where plaintiff takes action in

reliance on defendant's failure to assert an affirmative defense, plaintiff is

prejudiced if leave to amend the answer is subsequently granted to assert the

affirmative defense).

{¶24} Additionally, unlike in McGlone and more akin to Turner, the City

gave no logical rationale or explanation for its failure to assert the obvious

defense. The City contended that the case law supporting an "emergency call"

defense was not discovered until after the answer was filed. However, the newly

discovered case law cited by the City, Longley v. Thailing, 8th Dist. No. 91661,

2009-Ohio-1252, did not establish a new rule of law applicable to the case. This

case merely reiterated a longstanding line of cases concerning the "emergency

call" doctrine. See, e.g., Colbert v. Cleveland, 99 Ohio St.3d 215, 2003-Ohio-3319,

790 N.E.2d 781. Moreover, these cases were in existence when the City sent its

June 22, 2009 letter maintaining that it was not asserting immunity because

Colegrove "was not on an `emergency call' as that phrase has been defined by

R.C. [Section] 2744.02(B)(1) and the case law interpreting the same." Much like

in Turner, no rationale or explanation for its failure to assert- the obvious

affirative-defense-was giveri by the ity:

{¶25} We also find that when the City first raised the issue of immunity

in its instanter motion for summary judgment, the trial was not three months



away as the City argues, rather it was scheduled to commence in less than seven

weeks. And even though the trial was rescheduled, when the City finally

requested leave to amend its answer, in November, trial was less than five

weeks away.

{¶ 26} Finally, we note that in the Jontonys' trial brief, which was filed one

week after the City requested leave to file its motion for summary judgment, the

Jontonys identify a portion of their brief as "Stipulations," where it is stated that

"Defendants have stipulated to negligence, waived. immunity, and stipulate to

liability." The record does not reflect that the City has ever challenged this

statement with the trial court.

{¶27} The .Jontonys argued they would be prejudiced if the City was

allowed to amend its answer and presented the trial court with documentation

evidencing the amount of money they expended in preparation for trial on

damages - the only issue remaining to litigate. While the issue of whether the

City would prevail on its immunity defense is not before this court, we note that

the City's immunity from liability would negate the trial on damages.

Accordingly, the time and resources spent for trial would be for naught. This

scenario is precisely what this court envisioned when it stated in Supportive

- Solutions TrainingAcd^emy u.- Elearonic Classroom of Tomor roiv; 8t1i- Dist:-Nos

95022 and 95287, 2012-Ohio-1185, ¶ 17, that "a political subdivision should

timely assert its immunity defense so that the other litigant does not devote its



time and resources in litigating a lawsuit that could be barred by immunity."

See also Hubbell v. Xenia, 115 Ohio St.3d 77, 2007-Ohio-4839, 873 N.E.2d 878,

¶ 26, quoting Burger v. Cleveland Hts., 87 Ohio St.3d 188, 199-200, 1999-Ohio-

319, 718 N.E.2d 912 (1999) (Lundberg Stratton, J., dissenting) ("`As the General

Assembly envisioned, the determination of immunity could be made prior to

investing the time, effort, and expense of the courts, attorneys, parties, and

witnesses * * * "').

{¶28} Accordingly, the trial court's decision finding that it would be

prejudicial to the Jontonys is neither unreasonable nor arbitrary. Furthermore,

after the trial court denied the City's instanter motion for leave to file summary

judgment, the City hired an independent medical examiner and participated in

mediation. Finally, the City's new trial counsel who entered an appearance.in

August, waited three months to request leave to amend its answer to assert

immunity. These subsequent actions by the City in preparing for trial on

damages and the delay in seeking to amend its answer further evidence that the

Jontonys reasonably relied on the City's initial position that immunity was not

an issue.

{¶29} The trial court did not find that the City acted in bad faith, but

_--- found that the ^ity's ure -to- -time y asser the immuity c^e ense was

prejudicial to the Jontonys. In light of the foregoing discussion and reasons, we

cannot say that the trial court abused its discretion in denying the City leave to



amend its answer to assert the immunity defense. The City's first assignment

of error is overruled.

II. Nunc Pro Tunc

{¶30} The City argues in its second assignment of error that the trial court

erred in granting plaintiff s motion for a nunc pro tunc entry to clarify a previous

order by entry of March 28, 2012. We agree.

{¶31} This court reiterated the longstanding rule of the use of nunc pro

tunc in Scaglione v. Saridakis, 8th Dist. No. 91490, 2009-Ohio-4702.

A nunc pro tunc order may be issued by a trial court, as an exercise
of its inherent power, to make its record speak the truth. It is used
to record that which the trial court did, but which has not been
recorded. It is an order issued now, which has the same legal force
and effect as if it had been issued at an earlier time, when it ought
to have been issued. Thus, the office of a nunc pro tunc order is

limited to memorializing what the trial court which
earlier point in time. It can be used to supply information
existed but was not recorded, to correct mathematical calculations,

and to correct typographical or clerical errors.

A nunc pro tunc order cannot be used to supply omitted action, or to
indicate what the court might or should hav.e decided, or what the
trial court intended to decide. Its proper use is limited to what the

trial court actually did decide. That, of course, may

addition of matters omitted from the record by inadvertence or
mistake of action taken. Therefore, a nunc pro tunc order is a

- ve -iicl-e-useA-tu-carrect-alrarder-previ-aus3y-issued-whi-ch -f-arls-t-e

reflect the trial court's true action. (Internal citations omitted).

(9th Dist.1988).

{¶32} Moreover, "the function of a nunc pro tunc entry is not to correct or



modify an existing judgment but rather to make the record conform to what has

already occurred." Pepera v. Pepera, 8th Dist. No. 51989, 1987 Ohio App. LEXIS

6807 (Mar. 26, 1987).

{¶33} The trial court initially denied the City's instanter motion for leave

to file a motion for summary judgment because the motion was based on the

assertion of political immunity, which was an affirmative defense not raised
by

the City in its answer. An affirmative defense raised for the first time on

summary judgment is not proper. Supportive Solutions, 8th Dist. No. 95287,

2012-Ohio-1185, at ¶ 24, citing Mossa v. W. Credit Union, Inc., 84 Ohio App.3d

177, 181, 616 N.E.2d 571 (10th Dist.1992).

{¶34} However, the trial court attempted to expand its rationale for

denying the City's motion by way of nunc pro tunc. The trial court was not

correcting a mistake, rather it was expanding on its decision, at the request of

the Jontonys. Reviewing the Jontonys' motion for a nunc pro tunc entry to

clarify a previous order, its stated purpose was to prevent the City from making

a certain argument on appeal. The entry modifies the court's prior decision to

reflect the additional information and rationale the Jontonys wished the trial

court would have included when it initially ruled on the City's motion. This is

--- ilotthe proper purpose of a nunc pro tulice

{¶35} In this case, the trial court's true action was to deny the instanter

motion for leave to file a motion for summary judgment, which is what it initially



did. The nunc pro tunc served no other purpose than to further explain an order

of the court that needed no further explanation to reflect the truth of the record.

Accordingly, the City's second assignment of error is sustained. On remand, the

trial court is instructed to vacate the March 27, 2012 nunc pro tunc order.

III. Directed Verdict/Immunity

{¶36} In its third and fourth assignments of error, the City contends that

the trial court erred in denying the City's motion for directed verdict because it

is immune from liability. However, as previously noted, the City failed to assert

the defense of immunity in its responsive pleading, accordingly, the defense of

immunity was waived and could not be used as an argument in favor of a

directed verdict. See, e.g., Spence, 109 Ohio App. 357, 672 N.E.2d 213.

{¶ 37} Moreover, although the City did file a motion for judgment

notwithstanding the verdict and a post-trial motion to amend its answer to

conform to the evidence pursuant to Civ.R. 15(B), the City has failed to argue or

assign any error on appeal regarding the trial court's denial of these motions.

The City's third and fourth assignments of error are overruled.

IV. Damages

{¶38} In its final assignment of error, the City argues that the trial court

--------- erre^ in-par-t'ia^lly denying i^s m.o^iori-^o -enforce ^setofis- a^n r^on-economic -^-

damages cap pursuant to R.C. 2744.05.

{¶39} Following the jury verdict, the City moved the court to apply and



enforce setoffs and non-economic damages cap. Included in the motion, the City

argued that it is entitled to a setoff of the full amount of the jury's award of

$250,000 for "lost wages and loss of services" pursuant to R.C. 2744.05(B)(1).

The trial court determined that Mr. Jontony's union pension benefits are not

considered "benefits" under R.C. 2744.05; thus, not subject to setoff. The trial

court also determined that it was left to speculate how much of the jury verdict

was for lost-wages and how much was for loss of services, but from the evidence,

it apportioned that $48,859 was subject to setoff because the evidence was clear

that this portion would necessarily be from lost wages.

{¶40} The City contends on appeal that the disability benefits received by

Mr. Jontony through social security and his union pension plan exceed the

$250,000 jury award and, therefore, the entire award should be set off pursuant

to R.C. 2744.05(B). Within this argument the City raises three issues: (1)

whether the benefits paid to Mr. Jontony through his union pension plan,

classified as retirement disability benefits, are subject to setoff under R.C.

2744.05(B); (2) whether the Jontonys should benefit from the deficient jury

interrogatories when the interrogatories used were submitted by the Jontonys;

and (3) whether "loss of services" is subject to setoff under R.C. 2744.05(B).

is cour is ashed toin erpret ^C: 2744^05-,-'c'e-rev ---- --

matter de novo.

A. Union Pension Benefits



{¶ 42} The gravamen of the City's argument is that the benefits paid to Mr.

Jontony pursuant to his Ohio Carpenters' Pension Union Fund are collateral

source benefits to be setoff under R.C. 2744.05.

{¶43} R.C. 2744.05(B) provides for setoff in an action against a political

subdivision to recover damages for injury caused by an act in connection with a

governmental function.

(B)(1) If a claimant receives or is entitled to receive benefits for
injuries or loss allegedly incurred from a policy to the
insurance or any other source, the benefits shall be disclosed
court, and the amount of the benefits shall be deducted from any
award against a political subdivision recovered by that claimant.

Accordingly, the City is entitled to certain setoff amounts that Mr. Jontony

received br would receive from collateral source benefits.

{¶44} "Benefits" under R.C. 2744.05(B), has been defined as "financial

assistance received in time of sickness, disability, unemployment, etc. either

from insurance or public programs such as social security." Vogel v. Wells, 57

Ohio St.3d 91, 98, 566 N.E.2d 154, quoting Black's Law Dictionary 158 (6th

Ed. 1990). The Ohio Supreme Court has also included Medicare and Medicaid

as the "type of collateral source benefits contemplated by R.C. 2744.05(B)."

Galanos v. Cleveland, 70 Ohio St.3d 220, 222, 638 N.E.2d 530 (1994), and

uc man v. . n. o a ne^r ac^ m •

260, 1995-Ohio-136, 652 N.E.2d 952, paragraph two of the syllabus. This

classification has never been expanded to include monies received from self-



funded pensions, and we decline to broaden this classification today.

{¶45} The Carpenters' Pension Fund is a self-funded pension plan, which

Mr. Jontony contributed to for his retirement. According to the terms of the

plan, Mr. Jontony was permitted to take an early retirement due to his

disability. Moreover, and per the terms of the plan, the amount of his monthly

benefit was his fully accrued pension benefit under the Plan. The benefits he

received were retirement benefits, which he was permitted to access early due

to his disability. Accordingly, we find Mr. Jontony's union pension plan is not

a "public program" as defined by the Ohio Supreme Court; thus, not subject to

the setoff provisions of R.C. 2744.05(B).

B. Jury Interrogatories and "Loss of Services"

{¶46} The jury interrogatories submitted requested the jury to apportion

its general verdict into six categories: (1) Past Medical Expenses, (2) Economic

Compensatory Damages for Henry Jontony, (3) Non-economic Compensatory

Damages for Henry Jontony, (4) Loss of Consortium for Patricia Jontony, (5)

Loss of Consortium for Kara Jontony, and (6) Loss of Consortium for Dominic

Jontony. The interrogatories separated "Economic Compensatory Damages" into

two subsections: (A) Lost wages and loss of services and (B) Future. medical care

an rea men . er inen o e issue raise y e i y, e Jury awar e^l r.

Jontony $250,000 for "lost wages and loss of services."

{¶47} The City contends that it is entitled to setoff the full amount of the



jury's award for "lost wages and loss of services" because the amount of Social

Security disability benefits Mr. Jontony received or is entitled to receive exceeds

the jury award.

{¶48} In so far as the City is not entitled to any setoff of the union pension

benefits Mr. Jontony received or is entitled to receive, the City is entitled to a

setoff of the Social Security disability benefits Mr. Jontony received or is entitled

to receive, but only to the extent the benefits were actually included in the jury

award.

A political subdivision is entitled to an offset for collateral benefits
only to the extent that such benefits are actually included in the
jury's award, and is entitled to an offset for future collateral benefits
only to the extent that they can be determined with a reasonable
degree of certainty. Thus, it is the defendant's burden to prove the
extent to which it is entitled to an offset under R.C. 2744.05(B).

Buchman, 73 Ohio St.3d 260, 270, 1995-Ohio-136, 652 N.E.2d 952.

{¶49} Determining whether a jury "actually included" in its award a

benefit to be setoff can be difficult.

Although R.C. 2744.05(B) does not require the submission of jury
interrogatories to quantify the categories of damages that make up
the general verdict such interrogatories are the most efficient
and effective method, if not the only method, by which to determine

w e er e co a era ene i s o e edu-^ed are wi in e

. damages actually found by the jury.

cifing orre v. evenir, lo ,^c1^7 , , - lo- ,

504.

{¶50} In this case, the jury interrogatories fail to sufficiently separate lost



wages and loss of services to determine what amount the jury apportioned for

"lost wages" and "loss of services." The City asserts that this deficiency in the

jury interrogatories was created by the Jontonys; thus, they should not benefit

from the invited error. However, the burden is on the City "to prove the extent

to which it is entitled to an offset under R.C. 2744.05." Buchman at paragraph

five of the syllabus.

{¶ 51} While °there is evidence in the record that the City requested that

the jury interrogatory for "lost wages" be divided as "past lost wages" and "future

lost wages," the City did not object to any inclusion of "loss of services" in the

jury interrogatory. We further note that the City did not assign as error the trial

court's decision denying the use of the City's proposed jury interrogatories, the

inclusion of "loss of services" within "lost wages," or the inclusion of "loss of

services" under the "economic compensatory damages" category of the jury

interrogatories. "To the extent that the failure to propose such interrogatories

caused the trial court to speculate as to the amount of benefits to be deducted

from the jury's verdict, the City failed in its burden." See Buchman at 270.

{¶52} In so far as the City maintains that "loss of services" are subject to

setoff under R.C. 2744.05(B), this court has not been provided with, nor are we

a e o ocate, any case aw a suppor s e i y s proposi^io' ^^ ®cia

Security disability benefits are designed to compensate for loss of services.

Accordingly, we find that the City is not entitled to setoff for "loss of services."



{¶53} However, we agree with the trial court that while the jury

interrogatories do leave this court to speculate how much of the $250,000 was

apportioned for "lost wages" and "loss of services," we can readily determine that

some amount can be attributed to lost wages, to which the City would be entitled

to a setoff.

{¶ 54} Based on the evidence at trial, the total amount the jury could have

awarded to Mr. Jontony for "loss of services" is $201,141 - the value of Mr.

Jontony's loss of services as testified by Dr. John Burke. Accordingly, the

remaining $48,859 can only then be apportioned to Mr. Jontony's lost wages.

{¶55} Testimony was provided at trial that Mr. Jontony was completely

disabled as a result of the accident. Because any jury award for lost wages

would be based on Mr. Jontony being determined to be disabled, and he has in

fact received Social Security disability payments, the City would be entitled to

a setoff of Social Security disability payments. The trial court did not err in

finding that the City was entitled to a setoff of Social Security disability

payments up to $48,859.

{¶56} Accordingly, the City's final assignment of error is overruled.

V. Cross appeal - Prejudgment Interest

challenging the trial court's denial of prejudgment interest.

{¶58} R.C. 1343.03(C) governs the award of prejudgment interest and



provides in pertinent part:

(1) If, upon motion of any party to a civil action that is based on
tortious conduct, that has not been settled by agreement of the
parties, and in which the court has rendered a judgment, decree, or
order for the payment of money, the court determines at a hearing
held subsequent to the verdict or decision in the action that the
party required to pay the money failed to make a good faith effort to
settle the case and that the party to whom the money is to be paid
did not fail to make a good faith effort to settle the case, interest on
the judgment, decree, or order shall be computed as follows: * * *.

{¶59} The Ohio Supreme Court has set forth four factors a trial court

should consider in determining whether a party has made a good faith effort to

settle a case:

(1) whether the party has fully cooperated in discovery proceedings,
(2) whether the party has rationally evaluated his or her risk and
potential liability, (3) whether the party has attempted to
unnecessarily delay any of the proceedings, and (4) whether a good
faith monetary offer was made, or responded to in good faith if made

by the other party.

Kalain v. Smith, 25 Ohio St.3d 157,495 N.E.2d 572, syllabus. The moving party

bears the burden of demonstrating that the other party failed to make a good

faith effort to settle the case. Moskovitz v. Mt. Sinai Med. Ctr., 69 Ohio St.3d

638, 1994-Ohio-324, 635 N.E.2d 331.

111 ¶6$^^.'lz^dacii^^veth-^r yis s^ttle^e^it^f€o^ i i^at^ g^^d f^ith-

is within the discretion of the trial court. This court will not disturb the trial

court's findings absent an abuse of discretion. Kalain at 159.

{¶61} In this case, the trial court found that the City had a reasonable



expectation that any jury award would likely be subject to setoffs and

noneconomic damages caps pursuant to R.C. 2744.05. The trial court found

these impositions would have likely factored into the City's calculus in

evaluating its risks and potential liability. Accordingly, the trial court

ultimately concluded that the City made a good faith monetary settlement offer

and responded in good faith to settlement offers made by the Jontonys.

{¶ 62} The Jontonys contend that the trial court abused its discretion when

it issued its decision without providing any analysis about whether the City

made a good faith effort to settle the case considering the facts and evidence

contained in the record. The Jontonys argue that the City failed to make a good

faith effort to settle the case because (1) the record shows that the City's

settlement authority was substantially higher than the City's settlement offers

and (2) the jury verdict was substantially disparate to the amount of the City's

settlement offer.

{¶ 63} The Jontonys ask this court to establish a rule of law that good faith

is evidenced by comparing the offers made by one party to the settlement

authority it possesses - if an offer to settle is substantially disparate to actual

settlement authority, then the offering party has not exercised good faith in

lack of good faith.

{¶64} The record reflects that the City's settlement authority was higher



than the City's settlement offers. However, this factor alone does not establish

that the City did not act in good faith. Although an insurance company may arm

its attorneys with settlement authority, the attorneys evaluate the case, the

risks, the potential liability, and any defenses, setoffs, or caps that may preclude

or limit such risk or liability. Accordingly, the difference in settlement authority

and offer should not, in and of itself, determine that a party did not act in good

faith in settlement efforts. See, e.g., Kalain (no duty to disclose settlement

authority when a reasonable, good faith belief exists of no liability).

{¶65} Moreover, a

lack of good-faith effort to. settle is not demonstrated simply by
comparing the amount of a settlement offer to the verdict actually
returned by a jury[,) although a substantial disparity between.an
offer and a verdict is one factor circumstantially demonstrating
whether a party made a good-faith offer to settle or the adverse

party failed to do so * * *.

Andre v. Case Design, Inc., 154 Ohio App.3d 323, 2003-Ohio-4960, 797 N.E.2d

132, ¶ 15 (lst Dist.).

{¶66} The City's highest offer to settle the case was $175,000, and the

Jontonys' lowest offer was $2.9 million. The jury returned a total verdict of $1.1

lio^,-however, after-sat-af T"t issn^on G^p^^al^ aird^ non^ -

damages cap, the amount awarded to the Jontonys was reduced to $796,891.07.

Accordingly, while the initial jury verdict was substantially higher than the

City's offer to settle the case, we cannot fail to recognize that the initial jury



verdict and final amount of judgment is also substantially lower than the

Jontonys' final settlement offer.

{¶67} The record is abundantly clear that the trial court was actively

involved in all aspects of this case including settlement negotiations, and was in

the best position to evaluate whether good faith was exercised by both parties

in settling this case. We find the trial court's decision denying prejudgment

interest was based on competent, credible evidence; thus, not an abuse of

discretion. The Jontonys' assignment of error raised in its cross-appeal is

overruled.

{¶68} Judgment affirmed in part, reversed in part, and remanded for

further proceedings consistent with this opinion.

It is ordered that the parties share equally the costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KATHLEEN ANN KEOUGH, JUDG

MELODY J. STEWART, P.J., CONCURS;
COLLEEN CONWAY COONEY, J., DISSENTS WITH SEPARATE OPINION.



COLLEEN CONWAY COONEY, J., DISSENTING:

{¶69} I respectfully dissent. I would reverse the trial court's judgment

based on Strongsville's arguments in the first assignment of error relating to the

court's denial of its motion to amend its answer.

{¶70} Civ.R. 15(A) provides:

A party may amend his pleading once as a matter of course at any
time before a responsive pleading is served or, if the pleading is one
to which no responsive pleading is permitted and the action has not
been placed upon the trial calendar, he may so amend it at any time
within twenty-eight days after it is served. Otherwise a party may
amend his pleading only by leave of court or by written consent of
the adverse party. Leave of court shall be freely given when justice

so requires.

{¶71} In Wilmington Steel Prods., Inc. v. Cleve. Elec. Illum. Co., 60 Ohio

St.3d at 121-122, 573 N.E.2d 622 (1991), the Ohio Supreme Court explained:

The language of Civ. R. 15(A) favors a liberal policy when the trial
judge is confronted with a motion to amend a pleading beyond^^he
time limit when such amendments are automatically allowed. »
Leave of court shall be freely given when justice so requires ***, the
rule states. This court's role is too determine whether the trial

judge's decision was an abuse of discretion, not whether it was the

same decision we might have made. (Citation omitted.)

Furthermore, a motion for leave to amend should be granted to a party absent

a a ue ffe-lay or prej

CommuniCare, Inc. v. Wood Cty. Bd. of Commrs., 161 Ohio App.3d 84, 2005-

Ohio-2348, 829 N.E.2d 706, ¶ 17.

{¶72} In the instant case, the trial court gave a single reason for its denial



of Strongsville's motion to amend - prejudice to Jontony. Strongsville argues

that the trial court abused its discretion because there is no evidence of bad

faith, undue delay, or prejudice. Jontony argues that the motion was properly

denied, although not stated in the record, due to bad faith, undue delay, and

prejudice, as well as defense counsel's alleged stipulation.

Stipulation

{¶ 73} First, the letter that Jontony points to as evidence of Strongsville's

"stipulation," does not constitute a stipulation. In
Karwowska v. St. Michael

Hosp.,
8th Dist. No. 90041, 2008-Ohio-4235, ¶ 22, this court addressed a, similar

argument that a statement made in a letter constituted a stipulation.

UES claims that they relied on this statement, forgoing any attempt
to establish at trial that the hospital was liable on a Clark claim.
We do not find, however, that the statement constitutes a
stipulation or judicial admission that the hospital was "liable in
tort." As recognized by the First Appellate District in Beneficial

Ohio Inc. v. Primero, L.L.C.,
166 Ohio App.3d 462, 2006-Ohio-1566,

851 N.E.2d 510, ¶ 12, judicial admissions generally constitute either
"a distinct statement of fact which is material and competent and
which is contained in a pleading[,]" or "admissions of facts made by
attorneys during the progress of a trial[,]" or "admissions of counsel
in motions or other papers filed by them[.]" Here, we cannot say

that a counsel's single statement in a lethe definition of a
or responded to by opposing counsel, satisfies

----- juclicia adi.ssion or a s ipu a ion. given e con e x of tbe
statement, we do not find that it was reasonable for UES's counsel
to rely on the statement to his purported detriment.

{¶74} Similarly, in the instant case, the original attorney's statement in

a letter, not filed with the court or termed a stipulation, does not satisfy the



of Strongsville's motion to amend - prejudice to Jontony. Strongsville argues

that the trial court abused its discretion because there is no evidence of bad

faith, undue delay, or prejudice. Jontony argues that the motion was properly

denied, although not stated in the record, due to bad faith, undue delay. and

prejudice, as well as defense counsel's alleged stipulation.

Stipulation

{¶73} First; the letter that Jontony points to as evidence of Strongsville's

"stipulation," does not constitute a stipulation. In Karwowska v. St. Michael

Hosp., 8th Dist. No. 90041, 2008-Ohio-4235, ¶ 22, this court addressed a similar

argument that a statement made in a letter constituted a stipulation.

UES claims that they relied on this statement, forgoing any attempt
to establish at trial that the hospital was liable on a Clark claim.
We do not find, however, that the statement constitutes a
stipulation or judicial admission that the hospital was "liable in
tort." As recognized by the First Appellate District in Beneficial

Ohio Inc. v. Primero, L.L.C., 166 Ohio App.3d 462, 2006-Ohio-1566,
851 N:E.2d 510, ¶ 12, judicial admissions generally constitute either
"a distinct statement of fact which is material and competent and
which is contained in a pleading[,]" or "admissions of facts made by
attorneys during the progress of a trial[,]" or "admissions of counsel
in motions or other papers filed by them[.]" Here, we cannot say
that a counsel's single statement in a letter, not filed with the court
or responded to by opposing counsel, satisfies the definition of a --_ _

- --- jucia^.= a mission or a s ipula ion. A-nd7g verre c6ntext-of t e

statement, we do not find.that it was reasonable for UES's counsel
to rely on the statement to his purported detriment.

{¶74} Similarly, in the instant case, the original attorney's statement in

a letter, not filed with the court or termed a stipulation, does not satisfy the



definition of a judicial admission or stipulation. Therefore, it would not be

reasonable to deny Strongsville's motion to amend based on an assumption that

Jontony relied on this statement.

Waiver of Affirmative Defense

{¶75} Second, Strongsville did not waive the affirmative defense of

immunity by not raising it in its answer.

{¶76} Per Civ.R. 12(H), Strongsville would have waived the defense, had

it not moved to amend its answer pursuant to Civ.R. 15(A), which specifically

provides the opportunity for a party to amend his pleading by leave of court or

by
S= =^;rittenconsent of the adverse party. As stated above, a trial court shall

freely give the party leave to amend when "justice so requires." I would find

justice required granting the motion to amend.

Failure to Appeal Denial of Summarv Jud9 ment

{¶ 77} Third, Strongsville did not waive the affirmative defense of

immunity by failing to appeal the trial court's denial of its motion for leave to file

summary judgment.

[A] summary judgment motion is not the proper format in which to

- raise an af^mative t^efe^s^for^t^^^^^lm^in^a ^^^^^sa^ ^--

Credit Union, Inc., 84 Ohio App.3d 177, 181, 616 N.E.2d 571 (10th

Dist. 1992). Affirmative defenses cannot be asserted for the first

- --^ime in a motion for summary jugment: Carr^en v.^^1^

119 Ohio App.3d 244, 695 N.E.2d 28.

Supportive Solutions Training Academy v. Electronic Classroom of Tomorrow,



8th Dist. Nos. 95022 and 95287, 2012-Ohio-1185, ^ 24 ("ECOT').1

{¶78} Jontony attempts to frame this issue in terms of case law regarding

the denial of a motion for summary judgment, in which defendants raised

immunity for the first time. However, in the instant case, Strongsville did not

file a motion for summary judgment but only sought leave to file such a motion

to assert the affirmative defense of immunity. The trial court denied the City

leave to file, and summary judgment was not revisited. Thus, case law

regarding motions for summary judgment are not applicable here because the

City could not appeal a motion they were not permitted to file.

{¶79} This court recently dealt with a similar question of first impression

in ECOT, where we stated:

In Hubbell, the Ohio Supreme Court held that "when a trial court
denies a motion in which a political subdivision or its employee
seeks immunity under R.C. Chapter 2744, that order denies the
benefit of an alleged immunity and is therefore a final, appealable

order pursuant to R.C. 2744.02(C)." Id. at syllabus.

As this court recognized in the en banc decision in Digiorgio v. City

of Cleveland, 8th Dist. No. 95945, [196 Ohio App.3d 575,] 2011-
Ohio-5824, 964 N.E.2d 495, "although decided in the context of a

motion for summary judgment, the Hubbell court made clear that

its holding was not limited to only motions for summary judgment."

- -^iorgao at^5 -The O-liio Supreme our^helc^-

We conclude that the use of the words "benefit" and
- --- - a]leged'illustrates that-the scope of this p^ovision is

not limited to orders delineating a "final" denial of
immunity. R.C. 2744.02(C) defines as final a denial of

'Appeal pending in the Ohio Supreme Court, Case No. 2012-0790.



the "benefit" of an "alleged" immunity, not merely a
denial of immunity. Therefore, the plain language of
R.C. 2744.02(C) does not require a final denial of
immunity before the political subdivision has the right

to an interlocutory appeal.

***

Accordingly, we hold that when a trial court denies a
motion in which a political subdivision or its employee
seeks immunity under R.C. Chapter 2744, that order
denies the benefit of an alleged immunity and is
therefore a final, appealable order pursuant to R.C.

2744.02(C). Hubbell at ¶ 12, 27.

The Hubbell court explained the policy reasons for its broad
interpretation of R.C. 2744.02(C) as follows: "As the General
Assembly envisioned, the determination of immunity [should] be
made prior to investing the time, effort, and expense of the courts,

* * ^^ quoting Burger
attorneys, parties, and witnesses * Id.

Ohio- 319,] 8
v. Cleveland Hts., 87 Ohio St.3d 188, 199 ,[1999

N.E.2d 912 (1999).

However, the question before this court is whether this broad
interpretation encompasses motions for leave to file amended
responsive pleadings. We find that it does not.

We find most significant the cases wherein Hubbell and its progeny

are cited and relied on for authority involve dispositional-type
motions, i.e., Civ.R. 12(B)(6) motions to dismiss, Civ.R. 12(C)
motions for judgment on the pleadings, and Civ.R. 56 motions for

summary judgment. See, e.g., Digiorgio; Rucker v. Newburg Hts.,

8th 17ist. No. 89487, 2008-Ohio-910; Summerville v. Forest Park, 128

^liio St 3-d-2-2-1-, 2-0 1 -0= io 0; -9 4a -NE:2cC-522 - - -To expan

Hubbell to include orders such as denial of leave to file amended
pleadings or motions would open the door for political subdivisions

erse ru mgs op tntia y a. fectrng its immunity
- ---- to c n11en-- ge all a v

iii

defense with an immediate appeal. We do not believe Hubbell was

intended to be read this broadly.

Id. at ¶ 12-16. The denial of a motion for leave to file summary judgment falls



squarely in line with ECOT. I would argue that, consistent with ECOT, Hubbell

cannot be read so broadly as to encompass the denial of a motion for leave to file

summary judgment.

{¶80} Thus, the City has not waived the affirmative defense by failing to

appeal the court's denial of its motion for leave to file summary judgment.

Untimeliness

{¶ 81} Fourth, Strongsville's motion was neither untimelyy nor was it made

with undue delay.

{¶82} In Turner v. Cent. Local School Dist., 85 Ohio St.3d 95, 1999-Ohio-

207, 706 N.E.2d 1261, the Ohio Supreme Court ruled that the trial court had

abused its discretion in allowing Central to amend its answer two years and ten

months after litigation had commenced and after discovery was complete.

{¶83} In the instant case, Strongsville filed its motion to amend the

answer 11 months after the complaint was filed, ten months after the joint

answer was filed, and within three months of attempting to raise immunity in

a motion for summary judgment. The motion to amend was filed five weeks

prior to the scheduled trial date of December 28, 2009.2 At the time Strongsville

filed the motion to amend, discovery was not yet complete. Strongsville's motion

-^or en^argement of time or dicovery had ^een granted; and discovery was

ongoing.

2Trial was ultimately held in June 2011.



{¶84} I would find the facts in the instant case are clearly distinguishable

from those in Turner, and more similar to those in Midstate Educators Credit

Union, Inc. v. Werner, 175 Ohio App.3d 288, 2008-Ohio-641, 886 N.E.2d 893

(10th Dist.), in which the appellate court found no abuse of discretion in granting

Midstate's motion to amend its answer eight months after litigation began and

after a failed attempt at arguing immunity on summary judgment, similar to the

instant case. Id. at T 19.

Unduly Preiudicial

{¶85} Fifth, Strongsville's motion was not unduly prejudicial.

{¶ 86} Jontony argues that allowing the City to amend its answer would

have created undue prejudice due to Jontony's reliance on counsel's statements

that immunity was not an issue. Jontony argues that they would have been

prejudiced based on the thousands of dollars and hours spent on the case, under

the assumption that immunity was not an issue.

{¶87} Jontony also argues that they would not have dismissed Officer

Colegrove from the action had they known of immunity. This argument is

without merit because he was dismissed voluntarily by Jontony only a month

after the complaint was filed, giving the City a wide window in which to amend

--- t^ieir answerarid assert immuni:^-for the ity.-^nc^immunityvvas ^aise^lc in tbe

answer on the officer's behalf.

{¶88} While it is true that Jontony spent time and money on the case,



these alone are insufficient reasons to deny the City's motion to amend early in

litigation. Fed.R.Civ.P. 15 reflects two of the most important policies of the

federal rules. See 6 Wright & Miller, Federal Practice and Procedure, Section

471, at 359 (1971). First, a liberal amendment policy provides the maximum

opportunity for each claim to be decided on the merits rather than on procedural

deficiencies. Id. (Emphasis added.) Second, the rule reflects the fact that

pleadings are assigned the limited role of providing the parties to a lawsuit with

notice of the nature of the pleader's claim or defense.

{¶89} Moreover, the merits of the affirmative defense of immunity based

on the "emergency call" doctrine are not clearly established in the instant case.

The officer's deposition is not dispositive regarding whether his actions would

afford the City immunity. Therefore, the time and money spent by Jontony was

not wasted, because the case might potentially require a trial despite allowing

the City to amend its answer. An amendment to the answer would not

necessarily have been dispositive of the City's liability.

{¶90} Having argued immunity for Officer Colegrove and other affirmative

defenses for the City, Jontony cannot argue that it was prejudiced by the City's

desire to amend its answer. Questions to Colegrove in his deposition regarding

-t^e call and whet^r itas-ari erriergency call supp®rt the City' â^gument a

Jontony suffered no prejudice.

{¶91} It is clear from the record that mistakes were made by Strongsville's



counsel in its initial handling of this case. However, these mistakes did not

prejudice Jontony to such an extent that the court was within its discretion to

deny the City's motion to amend its answer. I would find that Jontony was "not

prejudiced by the addition of the [affirmative] defense as [he] faced no obstacles

by the amendment which [he] would not have faced had the original pleading

raised the defense." Hoover v. Sumlin, 12 Ohio St.3d 1, 5-6, 465 N.E.2d 377

(1984).

Bad Faith

{¶92} Sixth, there is simply no evidence in the record to support a claim

of bad faith. This is not a case in which the City was hiding facts or defenses

from Jontony. Immunity, as well as numerous other affirmative defenses were

raised in Strongsville's joint answer. The motion to amend the answer was filed

soon after new counsel was retained. The failure to raise the affirmative defense

in the original answer was clearly not made with malice or purpose to confuse

or delay the proceedings.

{¶93} Furthermore, Strongsville's motion to amend contained its reason

for the original counsel's failure to argue the affirmative defense, and explained
--------------------------- ------------
that once the mistake was discovered, new counsel attempted to correct the

nratter-- Faili-ng to raisE the issue in the-original-answer was clearly nvt taetiea

__



{¶94} Thus, due to the lack of delay, bad faith, or prejudice, I would

reverse the trial court for its abuse of discretion in denying Strongsville's motion

to amend its answer, as justice so requires.
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MOTION NO. 461136

Journal Entry

Motion by Appellant for reconsideration is denied.
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