
61N THE SUPREME COURT OF OHIO

:>^ ..

STATE ex rel.,

PAUL CALVARUSO
Akron Police Department
217 South High Street
Akron, OH 44308,
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V.

CHARLES BROWN
Akron Police Department
217 South High Street
Akron, Ohio 44308,
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ORIGINAL COMPLAINT FOR WRIT OF QUO WARRANTO
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City of Akron
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Akron, Ohio 44308
Phone: (330) 375-2030
Fax: (330) 375-2041
CCunningham@akronohio.gov
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NOW COME Relators Paul Calvaruso, Elizabeth A. Daugherty, Michael G.

Prebonick, Martha L. Sullivan, Sylvia D. Trundle, and Daniel D. Zampelli, by and through

counsel, and for their Complaint for Writ of Quo Warranto hereby state as follows:

JURISDICTION

l. This Court has Original Jurisdiction to issue a Writ of Quo Warranto pursuant to

Article IV, Section 2(B)(l)(a) of the Ohio Constitution and Ohio Revised Code Chapter 2733.

PARTIES

2. Relator Paul Calvaruso is an employee of the City of Akron ("City") and a Captain in

the Akron Police Department.

3. Relator Elizabeth A. Daugherty is an employee of the City and a Captain in the Akron

Police Department.

4. Relator Michael G. Prebonick is an employee of the City and a Captain in the Akron

Police Department.

5. Relator Martha L. Sullivan is an employee of the City and a Captain in the Akron

Police Department.

6. Relator Sylvia D. Trundle is an employee of the City and a Captain in the Akron

Police Department.

7. Relator Daniel D. Zampelli is an employee of the City and a Captain in the Akron

Police Department.

8. Respondent Charles Brown is an employee of the City of Akron and serves as an

unclassified civilian with the title of Assistant to the Mayor.
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FACTS

9. The City of Akron is a municipal corporation and exists pursuant to a City Charter.

(Excerpts of the City Charter are attached to Aff. Hlynsky and incorporated as Ex. A).'

10. Sections 67 and 68 of the City Charter establish a Department'of Public Safety and a

Division of Police, respectively. Pursuant to Section 68, "[t]he police force shall consist of a

Chief of Police and such officers and employees as may be provided for by City Council." The

Chief of the Division of Police

shall be in immediate charge of said Division, shall have jurisdiction over
the Police Station and any substation which may be hereafter established,
and shall have control over the stationing and transfer of all patrolmen and
other employees constituting the Division of`Police, under such rules and
regulations as the Mayor may prescribe.

11. Section 105 of the City Charter divides the civil service into the unclassified and

classified civil service as follows:

(1) The unclassified service shall include:

(a) All officers elected by the people.
(b) The Director and Deputy Directors of the Department of Public

Service.
(c) The Director and Deputy Directors of Finance.

(d) The Director of Law, the Deputy Directors of Law and the Assistant

Directors of Law.
(e) The Director and Deputy Directors of Planning and Urban

Development appointed after November 15, 1990.

(f) The members of all appointed boards or commissions, and advisory

boards.

(g) The Secretaries and assistants to the Mayor.

(h) The Deputies to the Mayor.
(2) The classified service shall comprise all positions not specifically included by

this Charter in the unclassified service.

1 Exhibits and Affidavits in support of the instant complaint are attached to the pleading titled
"Exhibits for Relators' Original Complaint for Writ of Quo Warranto and Relators'
Memorandum in Support of Writ of Quo Warranto" and incorporated herein.
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12. City Ordinance 409-2012 is an enabling ordinance that creates, establishes, and

reorganizes all departments, offices, bureaus, divisions and positions in the classified service of

the City. (Excerpts of City Ordinance 409-2012 are attached to Aff. Hlynsky and incorporated

as Ex. B). The classified ranking positions within the Division of Police consist of the following:

Police Chief, Police Deputy Chief, Police Captain, Police Lieutenant, Police Sergeant, Police

Officer. All other positions with the Division of Police are civilian (non-sworn) positions. There

is no "assistant police chief' position within the Division of Police either as a sworn officer or a

civilian employee. (See Aff. Calvaruso, ¶ 4; Aff. Daugherty, ¶ 4; Aff. Prebonick, ¶ 4; Aff.

Sullivan, ¶ 4; Aff. Trundle, ¶ 4; Aff. Zampelli, ¶ 4).

13. Rule 2.01 of the Akron Police Department Rules and Regulations ("Police

Department Rules") define "Chain of Command" as the "unbroken line of authority from the

Chief of Police downward through a single subordinate at each level of command to the level of

execution." (Excerpts of Akron Police Department Rules and Regulations are attached to Aff.

Hlynsky and incorporated as Ex. C). Police Department Rule 2.0 defines "Order" as "an

instruction or directive, either oral or written, given by an officer of higher rank to a

subordinate." Police Department Rule 3.13 identifies "Rank" as the order of positions in the job

classification of the Police Division with titles as follows: Chief of Police, Deputy Chief of

Police/Major, Captain, Lieutenant, Sergeant, and Police Officer. Police Department Rule 500.13

provides that police officers may be subject to discipline for failing to obey lawful orders or

deliberately refusing to obey lawful orders. In other words, the "Chain of Command" in the

Division of Police is clearly delineated to begin with the Chief and move down the ranks of the

sworn civil service employees.

14. Police Department Rule 3.01 defines the term "Acting" to identify any police officer

who serves "temporarily in a position to which a member is not ordinarily assigned, usually in a
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position of higher rank. All the authority, responsibilities and duties of the position rest with the

acting member."

15. According to the Civil Service Job Description for the Police Deputy Chief, the

Police Deputy Chief is responsible for "serving as the Acting Police Chief as assigned." (A copy

of the Civil Service Job Description is attached to Aff. Hlynsky and incorporated as Ex. D).

Currently, the City does not have a Police Deputy Chief. As such, the highest ranking officers in

the Divisions of Police, below the Chief, are the Police Captains. Pursuant to the Police

Department Rules, the Captains are the only employees authorized to serve in the position of

Acting Police Chief.

16. Chief James Nice is currently the City's Chief of Police and has held that position

since on or about June 6, 2011. (See Aff. Calvaruso, ¶ 5; Aff. Daugherty, ¶ 5; Aff. Prebonick, ¶

5; Aff. Sullivan, ¶ 5; Aff. Trundle, ¶ 5; Aff. Zampelli, ¶ 5).

17. From on or about June 6, 2011 until on or about February 4, 2013, every time Chief

Nice was absent, he would issue a Chief s Directive to designate one of the Police Captains to be

the Acting Chief of Police in his absence. Because there were no Deputy Chiefs in the Division

of Police during this time, these Directives complied with the Division of Police Chain of

Command. (See Aff. Calvaruso, ¶ 6; Aff. Daugherty, ¶ 6; Aff. Prebonick, ¶ 6; Aff. Sullivan, ¶ 6;

Aff. Trundle, ¶ 6; Aff. Zampelli, ¶ 6).

18. On or about January 13, 2013, Police Lieutenant Charles Brown resigned from his

position as a Police Lieutenant, a sworn civil service position within the Police Department and

within the Chain of Command between the ranks of Police Captain and Police Sergeant.

Immediately after Mr. Brown's resignation, and pursuant to Section 105 of the City Charter, the

Mayor of Akron appointed Mr. Brown to the unclassified civilia -̂1 position titled Assistant to the
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Mayor. (See Aff. Calvaruso, ¶ 7; Aff. Daugherty, ¶ 7; Aff. Prebonick, ¶ 7; Aff. Sullivan, ¶ 7;

Aff. Trundle, ¶ 7; Aff. Zampelli, ¶ 7).

19. The City then began to identify Mr. Brown with the working title "Assistant Chief

of Police." However, no such position exists either in the classified service or the unclassified

service, in Akron. In addition, there is no position known as the "Assistant Chief of Police"

within the sworn ranks of the Division of Police. (See Aff. Calvaruso, ¶ 8; Aff. Daugherty, ¶ 8;

Aff. Prebonick, ¶ 8; Aff. Sullivan, ¶ 8; Aff. Trundle, ¶ 8; Aff. Zampelli, ¶ 8).

20. Attached hereto as Exhibit E is a "job description" which Relators have obtained for

the position of "Assistant Chief of Police." It is unknown where the job description came from,

who wrote it, or how it was established. (See Aff. Hlynsky, ¶ 7; A copy of the "job description"

is attached to Aff. Hlynsky and incorporated as Ex. E).

21. The "job description" for Assistant Chief of Police requires the employee to assist the

Police Chief with the supervision of all Police Department functions, including monitoring the

operations of the Police Department and taking police action. The "job description" expressly

states that the Assistant Chief of Police is an unclassified position. (Ex. E).

22. The Division of Police always has a seniority list of all sworn officers in the Police

Department, in conformity with the chain of command. The seniority list is known as the S-List,

and is modified as needed. All sworn officers in the Division of Police have a specific "S-

Number" which identifies them within the chain of command. The civilian employees within the

Division of Police are never given S-Numbers and never listed in the S-List. However, unfilled

sworn positions are included in the S-List, without names. (See Aff. Calvaruso, ¶ 9; Aff.

Daugherty, ¶ 9; Aff. Prebonick, ¶ 9; Aff. Sullivan, ¶ 9; Aff. Trundle, ¶ 9; Aff. Zampelli, ¶ 9).

23. On January 17, 2013, the Division of Police issued revised S-List. (A copy of the S-

List is attached to Aff. Hlynsky and incorporated as Ex. F). Even though Mr. Brown was
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employed in a civilian employee in the unclassified service position of Assistant to the Mayor, he

was included in the new S-List under the title of Assistant Chief of Police with an S-Number of

S-2. This meant that Mr. Brown, as a civilian employee in the unclassified service, was placed

within the Division of Police Chain of Command after the Police Chief and before the positions

of Police Deputy Chief and Police Captain. (See Aff. Calvaruso, ¶ 10; Aff. Daugherty, ¶ 10; Aff.

Prebonick, ¶ 10; Aff. Sullivan, ¶ 10; Aff. Trundle, ¶ 10; Aff. Zampelli, ¶ 10).

24. On January 18, 2013, the attorney for the Fraternal Order of Police, Akron Lodge #7

sent a letter to the City's Director of Labor Relations, with a copy to the City's Law Director,

objecting to the placement of Mr. Brown on the S-List and within the Police Chain of Command.

(A copy of the letter is attached to Aff. Hlynsky and incorporated as Ex. G).

25. On January 22, 2013, the City issued a revised S-List. Mr. Brown was not listed on

the revised S-List. (A copy of the revised S-List is attached to Aff. Hlynsky and incorporated as

Ex. H).

26. However, since his appointment as Assistant to the Mayor, and even after January 22,

2013 when he was removed from the S-List, Mr. Brown has been working in the Division of

Police and assuming the authority of a ranking sworn police officer, below the rank of Chief and

above the ranks of Police Captain, Police Lieutenant, Police Sergeant, and Police Officer. This

has created enormous disruption within the Division of Police in Akron because it means that an

unclassified civilian service employee, who was hired as an Assistant to the Mayor, has been

inserted within the Police Chain of Command. (See Aff. Calvaruso, ¶ 11; Aff. Daugherty, ¶ 11;

Aff. Prebonick, ¶ 11; Aff. Sullivan, ¶ 11; Aff. Trundle, ¶ 11; Aff. Zampelli, ¶ 11).

27. On or about February 5, 2013, Police Chief Nice issued a Directive officially

assigning Mr. Brown to be the Acting Chief of Police from 5:00 p.m. Monday, February 11,

6



2013 through 5:00 p.m. Friday, February 15, 2013. (A copy of the Directive is attached to Aff.

Hlynsky and incorporated as Ex. I).

28. Relators believe they possess the necessary qualifications for the position of Acting

Police Chief and that Mr. Brown does not. (See Aff. Calvaruso, ¶ 12; Aff. Daugherty, ¶ 12; Aff.

Prebonick, ¶ 12; Aff. Sullivan, ¶ 12; Aff. Trundle, ¶ 12; Aff. Zampelli, ¶ 12).

COUNT I

29. Relators incorporate by reference all of the allegations contained in the preceding

paragraphs as if fully rewritten herein.

30. The Chief of Police and Deputy Chief of Police of the Akron Police Department are

classified civil servants under the City's Charter.

31. Mr. Brown was appointed to an unclassified position - Assistant to the Mayor - on

or about January 13, 2013.

32. Assistant to the Mayor is not part of the rank structure of the Akron Police

Department.

33. Mr. Brown was assigned to serve as Acting Police Chief on or about 5 p.m. February

11, 2013.

34. Mr. Brown serves the Akron Police Department as de facto Police Deputy Chief.

35. Mr. Brown is not a classified civil servant.

36. Mr. Brown is not part of the rank structure of the Akron Police Department

37. Mr. Brown may not serve as the Acting Chief of Police of the Akron Police

Department pursuant to the City's Charter and the Police Department Rules and Regulations.

38. Mr. Brown may not serve as or fulfill the duties of the Police Deputy Chief of the

Akron Police Department pursuant to the City's Charter and the Police Department Rules and

Regulations.
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39. R.C. 2733.01 states:

A civil action in quo warranto may be brought in the name of the state:

(A) Against a person who usurps, intrudes into, or unlawfully holds
or exercises a public office, civil or military, or a franchise, within
this state, or an office in a corporation created by the authority of this

state.

40. R.C. 2733.06 states:

A person claiming to be entitled to a public office unlawfully held and
exercised by another may bring an action therefor by himself or an
attorney at law, upon giving security for costs.

41. Respondent, Mr. Brown, is not legally entitled to the office of Acting Police Chief for

the City of Akron.

42. Respondent, Mr. Brown, is not legally entitled to the de facto office of Police Deputy

Chief for the City of Akron.

43. Respondent, Mr. Brown has no authority to direct and control Police Captains, Police

Lieutenants, Police Sergeants or Police Officers as Acting Police Chief or as the Assistant Chief

of Police.

44. Respondents claim that they are entitled to be considered for the position of Acting

Chief for the City of Akron.

45. Respondents further claim that they are able to fulfill the duties of the Police Deputy

Chief of for the City of Akron.

PRAYER FOR RELIEF

WHEREFORE, Relators respectfully request:

A. A writ of quo warranto ousting Charles Brown from the position of Acting

Chief of Police of the Akron Police Department;

8



B. A writ of quo warranto ousting Charles Brown from de facto Deputy Chief of

Police of the Akron Police Department;

C. An order declaring that an Assistant to the Mayor may not assume the duties

of a sworn police officer within the Division of Police and within the Chain of

Command;

D. An order declaring that Relators are entitled to be considered for the position

of Acting Chief of Police of the Akron Police Department;

E. An order declaring that the Relators are entitled to fulfill the duties of the

Deputy Chief of Police;

F. An award of attorney fees and costs; and

G. Any other relief this Court deems just, equitable, or in accordance with law.

Respectfully submitted,

MUSKOV TZ & LEMMERBRO K C
- ,.^'•

vV`
Susannah Muskovitz (0011457)
William E. Froehlich (0087857)
Muskovitz & Lemmerbrock, LLC
The BF Keith Building
1621 Euclid Avenue, Suite 1750
Cleveland, Ohio 44115
Phone: (216) 621-2020
Fax: (216) 621-3200
muskovitz@mllabor.com
froehlich@mllabor.com

Attorneys for the Relators
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