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I  INTRODUCTION

There can be no dispute that this lawsuit has been filed in response to a tragic injury to a
7 young man. On January’ 24, 2007, 18-year-old Jeremy Pauley fraétured hi; neck while sled
riding after dark at a City of Circleville park. Unfortunately, Pauley injured himself when he
sledded héadﬁrst down a small, snow-covered dirt mound that was illuminated only by his car's
headlights so that his exploit could be captured on video. But, as the trial court and the Fourth
District Court of Appeals in this case both held, the fact that this sad event occurred does not
mean that the City of Circleville is in any way liable for it or that the Recreational User Statute
does not ainly.

The legislature has established a bright-line rule under Ohio's Recreational User Statute:
If a premises is freely open to the public for recreational purposes and a person is injured while
using the premises for a recreational purpose, the landowner has no duty to that user to keep the
premises safe. The City simply does not "(1) [o]we[] any duty to a recreational user to keep the
premises safe for entry or use; (2) [e]xtend[] any assurance to a recreational user, through the act
of giving permission, that the premises are safe for entry or use; [or] (3) assume[] responsibility
for or -incur[] liability ‘for any injury to [a] person ... caused by any act of a recreationél user.”
R.C. 1533.181(A)(1-3). Jeremy Pauley was a recreational user who was injured in a recreational
area, a municipal park, while snow sledding, a recreational activity, That is all that is required
under the Statute to ensure that the City cannot be held liable for Pauley’s injury. See Marrek v.
Cleveland Metroparks Bd. of Com'’rs, 9 Ohio St.3d 194, 459 N.E.2d 873 (1984)(Landowners do

not have a duty to supervise recreational users who are snow sledding to ensure they are safe

from injury.).



. The legislature designed this bright-line rule to produce predictable results to achieve the
legistative "purpose of this statute [| ‘to encourage owners of premises suitable for recfeational_'
pursuits to open thei_r- land ’Fo public use Withbut worry about liabili{y.’ .. » LiCause v. Cit); of |
Canton, 42 Ohio St.3d 109, 537 N.E.2d 1298 (1989), citing Moss v. Dept. of Natural Resources,
62 Ohio St.2d 138, 142, 404 N.E.2d 742 (1980)." This statutory law is unambiguous by design "
and has made public — as well as private — landowners open their properties free to the public _fOr
decades. Conseqﬁently, landowners are assured that legal gamesmanship in the courts will nof
impair the Statute's purpose or put doubt in their heads about whether they, in fact, do not have
to "worry ﬁbout liability."

Plaintiffs improperly ask this Court to judicially create an exception or limitation to
recreational immunity that does not exist in the Statute. Ohio law expressly prohibits this type of
argument. Akron v. Rowland, 67 Ohio St.3d 374, 380, 618 N.E.2d 138 (1993) (courts must not
“under thé guise of construction, [] ignore the plain terms 6f a statute or to insert aprovision not
incorporated by the legislature.”). Plaintiffs offer no statutory source for their new limitation for
"man-made hazards upon real property that do not further or maintain its recreational value."_
(Plaintiffsf Proposition of Law) Pl‘aintiffs disregard the plain text of the_ Statute and improperly
insert terms that the legislature did not intend to be there. They also fail to cite any case that has
adopted their overreaching proposition of law. In making this request, Plaintiffs seek to inject
‘ambiguity into the law and put public and private landowners across Ohio in the crosshairs of
liability. Their approach destroys the very purpose of the Statute.

Ohio law is clear, Landowners that freely open their pfemises for recreational purposes

owe no duty to recreational users that are injured on their property. The lower courts rejected



Plaintiffs’ improper effort to “read an exception into the statute when none exist." (See Fou:rfh
District’s Opinion at §20; Apx. 15.) This Court must affirm the Fourth District's decision. |
1. STATEMENT OF THE CASE AND FACTS

A.  Factual Background

L Barthelmas Park is freely open to the public

On January 24, 2007, Plaintiff Jeremy Pauley and his friends went snbw sledding at the
City of Circleville's Barthelmas Municipal Park. (Dep. of J. Pauley at 40, attached as Ex. “A” to |
Def.’s Mof. for Summ. J.) They did not pay to enter the Park. (/d. at 83;) The Park is open to the
public and there has never been an entrance fee. (Dep. of Police Chief Gray at 18, attached aé Ex.
"E" to PL.s' Br. in Op. to Summ. J.) The Park contains five baseball diamonds, a playground with
recreational equipment, a soccer field, a basketball court, a shelter house for picnics, and
restroom facilities. (Dep. of Street Supervisor Riffle at 9, attached as Ex. “E,” to PLs' Br. in Op.
1o Surﬂm. J.) People use the hill near the soccer field for snow sledding during the winter. (/d. at
25.)

2. Pauley and his friends go sledding at the Park

Pauley and his friend Kevin Baisden were sledding on the main hill leading from the
shelter at the facility to the soccer fields. (Dep. of PL.’s Friend Kevin Baisden at 36, attached as
Ex. “B” to PLs’ Br. in Op. to Summ. J.) They went down the main hill about a dozen times. (/d.
at 21.) Two other friends watched. (/d.)

Pauley or his friends recorded on videotape the evening's events. They recorded
themselves being pulled behind a motor vehicle on a sled (Dep. of J. Pauléy at 83, attached as

Ex. "A". to Def's Mot. for Summ. J.) and crashing into garbage cans while sledding on the hill.



(Dep. of J. Pauley at 107, attached as Ex. "A". to Def.'s Mot. for Summ. J.) They also filmed the
incident giving rise this litigation.” |
3. Pauley seriously hurts himself while sledding in the darkneés

After sledding for an hour on the main hill, at around 6 p.m. Pauley noticed a snow-
covered mound of dirt that was approximately 15 feet high and 20 feet wide that he wanted to try
to sled down, (Dep. of J. Pauley at 43, 46, 49, attached as Ex. "A" to Def.'s Mot. for Summ. J.)
At the time, it was almost "completely dark," according to Baisden. (Dep. of Pl.'s Friend Kevin
Baisden at 24, attached as Ex. "B" to PLs' Br. in Op. to Summ. J.) Because of the darkness, they
used the headlights of the car to illuminate the snow-covered mound. (/d. at 24, 39, attached as
Ex. "B" to PLs' Br. in Op. to Summ. J.)

No one from the group had previously tried to sled down the mound. (Dep. of Pl.'s Friend
Kevin Baisden}a‘t 21, attached as Ex. "B" to PLs' Br. in Op. to Summ. J.) Baisden said, "I wasn't
going to go down that hill." (d. at 39.) While his friend declined to do so, Pauley wanted to slide
headfirst down the snow-covered mound while Baisden recorded the feét on the camera. Pauley
went head first down the dirt mound on his sled and hit something, causing significant injuries.
(Dep. of J. Pauley at 51, attached as Ex. "A" to Def's Mot. for Summ. J.) Pauley could not
identify the cause of his injury or what he may have hit. (Id. at 108.)

That night, Baisden did not notice any debris or anything in the snow that Pauley may
have hit when the injury occurred. (Dep. of PL's Friend Kevin Baisden at 23, 27, attached as Ex.
"B" to PLs' Br. in Op. to Summ. J.) When asked if it looked like Pauley struck something,
Baisden said: “Not really. I mean not even on the videotape, it didn't, I meari, that I recall. Tt

didn't look like he hit somefhing. It just looked like he went and just stopped toward the bottom

! The video, however, is not part of the appellate record.
4



of the hill. I mean, yeah, there were sticks and stuff there. I meant there—there was nothing to

stop him stop him. [sic]” (/d. at 28.)

4, Although not apparent that night, Mr, Baisden discovered a five-foot
railroad tie-like object on the hill the next day

Although Baisden did not see any obstructions that night, Pauley's mother informéd_
Baisden after the incident that there was a railroad tie near the area where Pauley was injured.I
(Id. at 48-49.) Subsequently, Baisden went back to the site to collect the sleds that were left there
and notic§d a railroad tie-like object the next day. (Jd.) The object was on the hill and it was five
feet long. (Id. at 29.) |

The mound, which Pauley sledded down, consisted of topsoil that the City used in the
Park. (Dep. of Dane Patterson, Jr. at 24, attached as Ex. "C" to Def.'s Mot. for Summ. J .) The
City “usefd] a lot of [the top soil] there on the site, at the park for reseeding purposes.” (Dep. of
Phillip Riffle at 12, attached as Ex.l "B" to Def.'s Mot. for Summ. J.) The City also used some of
the top solil in other areas throughout the City, (Dep. of Phillip Riffle at 12, attached as Ex. "B"
to Def.'s Mot, for Summ. J.)

B. Procedural Background

1. The trial court correctly finds that Pauley was a recreational user and
that the City could not be held liable ’

Based on these facts; Plaintiffs sued the City of Circleville as a result of Jeremy Pauley's
injuries. (Cornp ) The parties fully briefed the issue of whether recreational user 1mmun1ty under
Ohio law precludes Plaintiffs’ clalms in the context of summary Judgment The Plckaway
County Court of Common Pleas observed that it was "the act of sledding head-first down a dirt

mound after dark with only the illumination of his vehicle's headlights that confributed to Jeremy

2 The parties also addressed the applicability of several other defenses, including immunity under
Revised Code Chapter 2744, which are not presently before this Court.
5




Pauley's tragic injury.” (Decision and Entry of August 23, 2010 at 5; Apx. 5.) The trial court
correctly held that under R.C. "1533.181, Defendant City of Circleville owed no duty to Plaintiff
Jeremy Paﬁley. " (Id.) The court granted summary judgment in favor of the City. (Id.)

2. The Fourth District "declines” Plaintiffs' invitation to judicially
create an exception to the Recreational User Statute '

Plaintiffs appealed to the Fourth District Court of Appeals. There, Plaintiffs again
admitted that Pauley was a recreational user. Yet, they argued that the City was not entitled to
summary judgment because the alleged railroad tie had no rela-tionship to the recreational nature
of the premises. Plaintiffs also argued that the pile of topsoil somehow changed the nature of the
Park, putting it outside the pfotection of the recreational user immunity statute.

After setting forth established tecreational user law and the undisputed facts, the Fourth
District refused to judicially create an exception to recreational user immunity. In the Fourth
District's words, "Appellants request, in éssence, that we read an exception into the statute when
none exist, We decline to dé so." (Fourth District Opinion at §20; Apx. 15.) | |

Plaintiffs appealed to this Court. In a divided decision, this Court accepted review.
Pauley v. Circleville, 133 Ohio St.3d 1422, 976 N.E.2d 913, 2012-Ohio-4902 (Oct. 24, 2012)
(Justices Lundberg Stratton, O'Donnell and Cupp, dissenting). This case is now before this Cdurt
on the following proposition of law.

. LAW AND ARGUMENT
PLAINTIFFS/APPELLANTS'  PROPOSITION _ OF Law___ 1.
RECREATIONAL USER IMMUNITY DOES NOT EXTEND TO MAN-MADE

HAZARDS UPON REAL PROPERTY THAT DO NOT FURTHER OR
MAINTAIN ITS RECREATIONAL VALUE,

A.  Landowners that freely open their premises for recreational purposes have
no duty to recreational users to keep those premises safe for use.



Despite Plaintiffs' arguments, Ohio law is clear. If a person qualifies as a recreational
user, the premises owner hés no duty to the recreational user to keep the premises safe. R.C.
1533.181(A); Ryll v. Columbus Fireworks Display Co., Inc., 95 Ohio St.3d 467, 2002-Ohio-
2584, 769 N.E2d 372, §15. The legislature simply did not create an édditional limitation for. :
"man-made hazard[s]" on t}_le premises that do "not further or maintain its recreation value,'; as
Plaintiffs advocate in their proposition of law.

Se_ftiﬁg aside Plaintiffs’ wishful beiief, the Recreational User Statﬁte expressly provides:

No ownet ...

(1) [o]wes any duty to a recreational user to keep the
premises safe for entry or use;

(2) [e]xtends any assurance to a recreational user, through
the act of giving permission, that the premises are safe
for entry or use; [of]

(3) assumes responsibility for or incurs liability for any
- injury to [a] person ... caused by any act of a recreational
user.
R.C. 1533.181(A)(1-3). The Statute applies to premises owned by political subdivisions, like the
City of Circleville. LiCause v. Canton (1989), 42 Ohio St.3d 109, 537 N.E.2d 1298, at the
syllabus, citing to Johnson v. New London (1988), 36 Ohio St.3d 60, 521 N.E.2d 793. |
The purpose of the.Recreational User Statute is "‘to éncourage owners of premises
suitable for recreational pursuits to open their land to public use without worry about
liability.’ ... [emphasis added]” LiCause v. City of Canton, supra, citing Moss v. Dept. of Naturdl
Resources, 62 Ohio .St.Zd 138, 142, 404 N.E.2d 742 (1980). tho courts broadly construe 'the
Statute. See generally Miller v. City of Dayton, 42 Ohio St.3d 113, 115, 537 N.E. 2d 1294

(1989) (Statute broadly applies when recreational users are doing everything from merely

watching others swim or play sports, to riding motoreycles).
7



1. The City freely opened Barthelmas Park to Pauley for sledding.

A “vecteational user” is defined as “a person to whom permission has been grémted,
without the payment of a fee or consideration to the owner ... to enter upon premises 10 ... énga_gg:
in ... recreational pursuits.” RC 1533.18(B). At the tifﬁe of his injury, Pauley was snow sledd.ling'
at the City of Circleville's Barthelmas Municipal Park. Snow sledding is a recreational pursuit.
Marrek v._\Cleveland Metroparks Bd. of Commyrs., 9 Ohio St.3d 194, 459 N.E.2d 873 (1984). In

fact, Plaintiffs admit that Pauley was a recreational user.

Barthelmas Municipal Park is a quintessential recreational area. The Park contains five
baseball diamonds, a playgfound with recreational equipment, a soccer field, a basketball court, a
shelter hoﬁse for picnics, and restroom facilities. (Dep. of Philip Riffle at 9, attached as Ex. E, to
PLs' Br. in Op. to Summ. J.) This multi-use park is open to the public for use all year around,
including snow sledding in the winter. The Park is open to the public and there is no entrance
fee. (Dep. of H. Gray at 18, attached as Ex. "E" to Pl.é' Br. in Op. to Summ. J.)

| | a. R.C. 1533.181(A)(1) and (2) bar Plaintiffs’ claims.

The Recreational User Statute provides that the City of Circleville does not "owe any
duty to a recreational user to keep the premises safe for ... use." And, the City also does not |
"extend[] any assurance to a recreational user, through the act of giving permission, that the
premises areb safe for ... use.” R.C. 1533.181(A)(2). Other than the requirement that Pauley was a
recreational user and the City freely opened the Park for recreational pul'poées, no other
limitations exist undér the Statute.

The Fourth District properly determined that Plaintiffs "have admitted that Jeremy was at
the park for sledding and that he was a recreational user. There is no dispute that Jererﬁy was
usmg tﬁé fnéund for purely recreational purposes. Thus, because he was a recreational user, [the

8



Citj] owed him no duty to keep the premises safe. The statute provides blanket imﬁlunity for
injuries tﬁat oceur to a recreational user on the premises. Here, the use of the nriou_nd for a
recréati_dnal purpose did not change the essential character of the park." (Fourth District Opinion -
at 124; Apx. 18.)

The Fourth District’s decision is firmly supported by the record and established léw.
Plaintiffs claim that Pauley hit a piece of debris that the City should have known about and |
removed. The City does not have 'a duty to keep the premises safe for Pauley's use of the
premises for sledding. Similarly, the City does not make any assurance to Pauley that the
premises would be safe for use. The Statute is easily applied in this situation and bars Plaintiffs’
claims under evéry sectioﬁ of R.C. 1533.181(A)(1-3).

b. R.C. 1533.181(A)(3) also bars Plaintiffs’ claim.

The City also does not "assume [] responsibility for or incur[] liability for any injury to
person ... caused by any act of é recreational user." R.C. 1533.181(A)(3). |

Candidly, Pauley hurt himself during an imprudent recreational pursuit. Pauley sledded
headfirst down a small, snow-covered mound that was illuminated only by his car's headlights so
that his exploit could be captured on video. The mound was not a gentle slope; it was a 15-foot
tall, 20-f0§t wide hill. In geometric terms, it was essentially a pyramid. Neither Pauley nor his
friends pfeviously tried riding it. At the time, it was almost "completely dark," according to
Pauley’s frien(i Kevin Baisden. Because it was dark, Pauley could not see anythiﬁg that would
impair his ride. Despite it being dark and untried, Pauley nevertheless decided to slide headfirst
into the darkness. To this day, Pauley does not know what he crashed into. The next day in the

fullness of light, however, Pauley’s friend found a five-foot railroad tie-like object on the mound,



Plaintiffs casually disregard R.C. 1533.181(A)(3), claiming the third prong is "plainly
inapplicable." (Merits Br. at 9.) While Plaintiffs suggest the Section only applies to injuries
caused by “others,” the legislatm'e speéiﬁed otherwise. A landowner does not "assume 'I [']'
reéponsibility for oi' incur[] liability for any injury to person .. caused by any act of | a
recreational user." R.C. 1533.181(A)(3). The Section applies to injuries caused by the
recreational user himself because the legislature unequivocally defined the term “recreational
user” as “a person to whom permission has been granted, without the payment of a fee or
consideration to the owner to enter upon premises 1o ... engageA in ... recreational pursuits.”
R.C. 1533.18(B). Pauley was a recreational user — even the Plaintiffs admit thls Therefore,
Section R.C. 1533.181(A)(3) applies. This Court’s decision in Ryll also rejects Plaintiffs’ oveﬂy
restrictive interpretation. See Ryl v. Columbus Fi ireworks Display Co., Inc., 95 Ohio St.3d 4.67,
2002-Ohio-2584 (applying R.C. 1533.181(A)(3) to the plaintiffs’ own conduct, but ultimately
concluding that the plaintiffs’ “injuries were not ‘caused by any act’ of Daniel Ryll [the
recreational user/plaintiff]. His only act was to be present.”).

Even if this Court was to adopt Plaintiffs’ proposition of law — which it should not -- R.C.
1533.181(A)(3) nevertheless precludes Plaintiffs’ claim.

2. Ohio precedent uniformly holds that a property owner does not have
~a duty to keep recreational premises safe for recreational pursuits.

Specifically, landowners do not have a duty to supervise recreational users who are snow
sledding to ensure they are safe from injury. Marrek v. Cleveland Metroparks Bd. of Com'rs, 9
Ohio St.3d 194, 459 N.E.2d 873 (1984).

In Marrek, the Court applied the statutory analysis that should be followed here. The
Courl‘:, first, determibned whether the plaintiff was a recreational user; and, second, determined

whether the premises was fréely open to the public for recreational pursuits. Applying the text of
10 '



the Statute, the Court gxplained that a “recreational user is defined in R.C. 1533.18(B) as _'a
person to-whbm permission has been_ granted, without payment of a fee or consideration to the
owner ... to enter upon premises to ... engage in other recreational pufsuits."' Marrek »at 198. The_
Court held that snow sleddi;rlg is a recreational activity. The Court concluded it “is not dispu-tedv
that Marrek was a gratuitous user and that she entered the premises for sledding, a recreational
pursuit. Therefore, the requirements of R.C. 1533.181 have been met and we find that the park
district does not owe a duty _to Marrek, a recreational user, to keep the premises safe for use." I-d.

Similar to Marrek, Pauley was a gratuitous user that entered the Park for sledding.
Whether Pauley was hit by another sled rider or whether Pauley imprudently tried to sled in a
new area in the dark as he did in this case, the legal result is exactly the same. The City as the
owner of the Park has no duty to ensure that Pauley was safe from injury while sledding.

The Court also emphasized that this result is what the legislature intended, because
"Statutory. immunity for landowners in this situation promotes the development and availability
of property for recreational use and is consistent with the public policy reflected in R.C.
1533.181." The Court noted the purpose of the statute is “ ‘to éncourage owners of premises
suitable for recreational pursuits to open their land to public use without worry about liability."
Id, citing Moss, supra, at 62 Ohio St.2d at 142. Similar, the Fourth District's decision applied the
Statute and, in doing so, properly effectuated the intent of the law, despite the tragic facts.

This Coﬁrt has also recognized that man-made hazards on recreational property that cause
injury do not divest an owner of recreational user immunity. Sorrell v. Ohio Dept. of Natural
Resources, Div, of Parks and Recreation, 40 Ohio St.3d 141, 532 N.E.2d 722 (1988). In Sorrell,
a snowmobiler riding at night was injured when he struck a mound of dirt protruding above the

surface of a lake in a state park. He sued the landowner and alleged his injuries were caused by
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the landowner's intentional and/or negligent conduct that had apparently ’caused a mound of dirt
to exist through' dredging opetations. In Sorrell, the court recognfzed the legislative limitation
that the immunity conferred by R.C. 1533.181 extends only to those persons who have (1) been
given permission, (2) to gratuitously, (3) engage in a recreational pursuit. The Court, again
-applying the express text of the Recreational User Statute, found there simply was no duty. The
Court declined to address the plaintiffs' argument that there was a willful or wanton conduct
exception to the Recreational User Statute because those arguments were not raised. Of course,
those arguments would have no merit as the legislature plainly did not create an exception for

- willful or wanton conduct. See R.C. 1533.181.

B. The Court must reject Plaintiffs’ request to judicially create limitations that
do not already exist in the Recreational User Statute.

The only limitations on the Recreational User Statute are those that are expressly
contained 'Within that Statute. Yet, Plaintiffs improperly want to limit the legislative protections
through the judiciary. They offer no statutory source for the proposition of law that there is a
limitation on the Statute for "man-made hazards upon real property that do not further or

maintain 1ts recreational value,"

As the Fourth District plainly 1ecogn1zed Plaintiffs want the courts to "read an exception
into the statute when none exist." (Fourth District’s Opinion at §20; Apx. 15.) The Fourth
District properly rejected the Plaintiffs' invitation.

The Fourth District had to reject that contention. This Court has long held that courts
must not “under the guise of construction, [] ignore the plain terms of a statute or to insert a
provision not incorporated by the legislature.” Akron v. Rowland, 67 Ohio St.3d 374, 380, 618
N.E.2d 138 (1993). Plaintiffs want to create legislative change through advocacy in the coutts.

Of course, the law is well established that "it is not the court's role to apply a judicially created
12



doctrine when faced with statutory language that cuts against its applicability." Wallace v. Ohio _

DOC, 96 Ohio St.3d 266, 278, 2002-Ohio-4210.

The Ohio legislature-is adept at crafting statutory exceptions wh¢n it intends to do so. The
Ohio legislature did not in this case. In other jurisdictions with less restrictive recreational usef
laws, othér state's legislatures have legislatively created "willful and malicious" exceptions or
other limitations to recreational user immunity. See, e.g., Utah Code Section 57-14-3; see furtﬁer

e.g., Colorado Revised Statute Section 13-41-104(1)(a)(no limitation of liability for "willful and

malicious failure to guard or warn against a known dangerous condition, use, structure, or

activity likely to cause harm."); New York Consolidated Laws Section 9-103(2)(a)(same). While

Plaintiffs disagree with the wisdom of Ohio’s legislative choices, this Court has made clear that
the “wisdom of legislation is beyond the purview of the courts.” State ex rel. Ohio Academy of
Trial Lawyers v. Sheward, 86 Ohio St.3d 451, 455 (1999). This Court has also recognized
‘bThe primary duty of a court in construing a statute is to give effect to the intention of the
Legislature enacting it.’ ”_ Brown v. Martinelli 66 Ohio St.2d 45, 49, 419 N.E.2d 1081, 1083
(1981). |

Hei'e, the legislature's purpose was clear: to encourage landowners to freely open their
property for recreational uses in exchange for the promise that those landowners are protected
from civil lawsuits so they do not have to "worry about liability.” LiCause, supra, citing Moss v.
Dept. of Natural Resources, 62 Ohio St.2d 138, 142, 404 N.E.2d 742 (1980). This statutory law
is unambiguous by design and has made public — as well as private -- landowners open their
properties free to the public for decades. Consequently, landowners are assured that legal
gamesmanship in the courts will not impair the Statute's purpose or put doubt in their heads
about whether they, m fact, dé nd{ilé,ve to "worry about liability." Plaintiffs improperly want to
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disregard the text and the intent of the statute. Plaintiffs’ argument is not supported by the

language or purpose of the Recreational User Statute and must be disregarded.

1. Ohio precedent does not authorize the judicial creation of a new
limitation on the Recreational User Statute.

Né Ohio case has ever adopted the Plaintiffs’ novel limitation contained in their
proposition of law. Eschewing the clear intent of the Statute, Plaintiffs vainly try to péfch _
together cases to convince fhis Court to judicially create a limitation that does not exist in the
Statute. |

Again, Ohio law prohibits this type of argument. See Rowland, supra, at 380 (courts must
not “under the guise of construction, [] ignore the plain terms of a statute or to insert a provision
not incorporated by the legislature.”).

Fatal flaw aside, Plaintiffs’ cases are inapposite, misconstrued, or irrelevant.

The Plaintiffs rely on Ryll, a case that had nothing to do with a prerhises_-relat'e‘d injury.
(Merité Br. at 13, citing Ryl( v. Columbus Fireworks Dz'splay Co., Inc., 95 Ohio St.3d 467, 2002-

“ Ohio-2584.) In Ryll, the decedent had been killed by an exploding firework shell that was hurled
at him at a Fourth of July celebration. This Court concluded that the flying shrapnel was not part
of the premises and, therefore, R.C. § 1533.181(A)(1) did not apply. Id. at 469. The shrapnel,
like a bullet from a gun, had nothing to do with the premises or legislature’s elimination of the
duty to keep the premises safe. The decedent in Ryll was merely standing as a spectator when he
was hit with a firework. Unlike the decédent in Ryll, Pauley was actively using the premises for
recfeational purposes. The City had no duty to keep thé premises safe for that use.

Plaintiffs' rely on Huffinan, a case decided under Civ.R. 12(B)(6) that no court had ever
cited for its ruling on recreational user immunity, except for the dissent in this case. (Merits Br.

at 12, citing Huffinan v. City of Willoughby, 11th Dist. No. 2007-L-040, 2007-Ohio-7120, 2007
| | 14 |



WL 4564384.) Hitjj’man involved an injury that occurred when two rafiers paddled into a dam
that pulled them undér water, In this divided unreported decision, the majority found that “unless
the complaint on its face demonstrates the existence of a defense that conclusively bars the
plaintiff's claim, a Civ.R.12(B)(6) motion based on an affirmative defense cannot result in the
dismissal of a complamt » Jd. at §23. To the extent that Plaintiffs suggest it means landowners
must segment their recreational property to be entitled the protections of the Statute, Huffman
would be wrongly de_cided and should not be foll_owed‘by this Court or any other, Furthermore,
the Huffinan court presumed the entire river was not recreational, Here, the Park as a whole was :
unequit/ocally recreational. |

Plaintiffs next turn t(t Henney, another case that no court has ever cited for its recreational
user statements. (Merits Br. at 15, citing Henney v. Shelby City School Dist., 5th Dist. No. 2005
CA 0064, 2006—‘Ohio—1382, 2006 WL 747475.) Henney involved a pole-vaulter who was injured
when he fell off of the pads designed to cushion his fall. The court improperly determined that
- the landowner did not make the premises safe lenough. The fifth district's decision is
demonstrably wrong on its face. The court disregarded the Statute’s elimination of the duty to the .
recreational user. Further, the present case does not involve a landowner’s structured athletic
event. Henney has no application to the present case.

Plaintiffs misconstrue Miller v. Dayton. (PL.s' Merits Br. at 12.) The question in that case
was not whether man-made instrumentalities or improvements “furthered or maintained”
recreational activities. Rather, Miller dealt with the issue of whether a person “qualifies as a
recreational user." See Miller v. Dayton, 42 Ohio St.3d 113, §37 N.E.2d 1294 (1989), syllabus at

1 and 2. On that issue, the Miller Court explained the question to ask is "are the premises
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(viewed as a whole) those which users enter upon ° ... to hunt, fish, trap, camp, hike, swim, or
engage in other recreational pursuits? [emphasis added]” /d. at 114-115.

Here, Pauley was a recreational user, Plaintiffs admitted this.

Plaintiffs have waived the argument that the mound of soil somehow changed the

character of the Park, as the dissent in the intermediate appellate court appreciated. (Fourth

District Opinion at § 29; Apx. 21.) This Court has expressly held that it will not review an

argument raised for the “first time in this court,” finding it “well settled that ‘[a] party who fails

to raise an argument in the court below waives his or her right to raise it here.”” Niskanen v.
Giant Eagle, Inc., 122 Ohio St.3d 486, 2009-Ohi0-3626, 912 N.E.2d 595, at 434, citing State ex
el Zollner v. Indus. Comm., 66 Ohio St.3d 276, 278, 611 N.E.2d 830 (1993).

Even assuming that they did not waive this argument, Plaintiffs' claim would have no
metit. In making the determination of whether a person is a recreational user, Miller requires a
court to analyze the “essential character” of the premises “viewed as a whole” to make this
determination.

The existence of statutory immunity does not depend upon the specific activity

pursued by the plaintiff at the time of the plaintiff's injury. Rather, the inquiry

should focus on the nature and scope of activity for which the premises are held
open to the public.

Miller at 115, Here, Barthelmus Park is a quintessential recreational area that is open to the
public with no entrance fee. The Park contains five baseball diamonds, a playground with
recreational equipment, a soccer field, a basketball court, a shelter house for picnics, and
restroom facilities. People use the park year round, including snow sledding during the winter.
The premisés, “yiewed as whole,” is unequivocally designed for those users who want to engage

in recreational pursuits of all types, including sledding.
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Plaintiffs argue that the dirt mound somehow transformed the character of fthe park from
recreatiénal to storage and maintenance. (PLs' Merits Br. at 16.) But, the record demonstrates
that a 15-foot high, 20-foot wide pile of topsoil that was used for re-seeding in the park and other
areas does ﬁot somehow transform Barthelmus Park with its extensive recreational amenities and
Benefits into a "municipal durﬁping ground," as Plaintiffs improperly claim. (Jd.) Further, despite
Plaintiffs’ _claim, this is not a factual question, (Pl.s' Merit Brief at 12.) As the Fourth District
propetly held, the question of “whether a premises owner is entitled to tecreational user -
immunity is aquestion of law” subject to de novo review. (Fourth District Opinion at § 16; Apx.
13.) The interpretation and application of a statute to the established record facts also is a
question of law. Henley v. Youngstown Bd. Of Zoning Appeals, 90 Ohio St.3d 142, 148, 2000-
Ohio-493, 735 N.E.2d 433 (holding that the application of a municipal ordinance to the facts of
an individual case is a “question of law,” and the fact that the inquii*y “involve[s] a consideration
of facts or fhe evidence [does] not turn this question into a question of fact”). Likewise, the
determination of duty is a question of law, and therefore, is a suitable basis for summary

‘ judgment; Mussivand v. David, 45 Ohio St.3d 314, 318, 544. N.E.2d 265 (1989).

Plaintiffs try to convince this Court that they are espousing the majority position by citihg
various inapposité, fnisconétrued, ot irrelevant precedent. But, they are improperly trying to
create new statutory law out of whole cloth.

2. Pla‘intiffs' arguments otherwise do not overcome the plain language
and intent of the Recreational User Statute.

“Fault” is not a consideration under the Statute. Plaintiffs mistakenly argue that the
Recreational User Statute is merely designed to protect landowners for "accidents that occur
~ through no fault of the defendant." (Merits Br. at 11.) The malleable issue of "fault” (e.g.,

negligence, reckless etc.) is not a consideration, The Statute by its terms expressly removes the
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landowner‘s duty to the recreational user. See, e.g, R.C. 1533.181(A)(1)(A landowner does not
"(1) [o]we[] any duty to a recreational user to keep the prémise’s safe for entry or usel.]").

“[I]n order to establish actionable negligence, one must show the existence of a duty, a
breacﬁ of the duty, and an injury resulting proximately therefrom.” Menifee v. Ohio Welding
Products, Inc., 15 dhio St.éd 75, 77, 472 N.E.2d 707 (1984). The Statute eliminates the duty
clement, so Plaintiffs' allegations of negligent or reckless culpability (i.e., fault) are irrelevant.
Simply put, with no duty, a plaintiff has no claim.

- The Plaintiffs’ string citation contained on page 11 of their merits brief exemplifies fhat
fauit is not at issue under the Recreétional User Statute. In those cases, the plaintiffs alleged that
the defendants were civilly culpable in some way. Yet, this Court recognized that the
Recreational User Statute protects those landowners, despite allegations of fault. (See Pl.s' Merits
Br. at 11, citing Miller, supra, (plaintiff injured while sliding into an allegedly negligeﬂt_ly
secured softball base, but no liability); LiCause, supra, (plaintiffs fell over a man-made cable
allegedly negligently strung between two posts, yet no liability); Sorrell, supra, (snowmobile
rider in‘jumd after striking mound of ditt protruding above sutface of frozen lake, this mound of
- dirt was apparently _occasiqned by the dredging operations, yet no liability); Johnson, supra,
(snowmobile tider was injured when he struck an man-made above-ground cable "negligently"
installed, yet no liability).) "Fault" simply has nothing.to do with whether liability exists under
the Recreational User Statute.

Plaintiffs also mistakenly argue that the Recreationai User Statute only applies to natural
states or man-made improvements that promote recreational activities. (Merits Br. at 11-12.) The
Recrcatioﬁal User Statute, however, has long applied to man-made structures or
instrumentalities, irrespective of whether a 01v11 Mi‘iti:gantv;. could éhé;racterize a structure or

18



instrumentality as sufficiently promoting a recreational activity. See Miller, supra, at 114 ("[Tlhe
presence of man-made imprbvements on a property does not remove the property from statutory
protection" under R.C. 1533.18.); Shockey v. Ohio Dept. of Natural Resources, N.E. 2d, 2005
WL 376609 (Ohio Ct.CL), 2005-Ohio-641 (rejecting vehicle damaged by expdsed metal rebar

avoids recreational immunity); Masters v. Ohio Dept. of Natural Resources, N.E2d, 2005 WL

3642703 (Ohio Ct.CL), 2005-Ohio-7100. (rejecting that a boat that sustained damage when it

struck a submérged dredge pipe at a state park marina avpided recreational immunity.). The

Recreational User Statute does not provide any exceptions for claims arising from “dangerous”

or “hazardous” conditions that ate “affirmatively created” upon the premises by the property

owner. See Estate of Finley v. Cleveland Metroparks, 189 Ohio App.3d 139, 937 N.E.2d 645,

2010A-Ohio-4013, 1 50 (rejecting argument that “R.C. 1533.181 does not affofd immunity . . . for

| the affirmative creation of a ‘dangerous condition”); Look v. Cleveland Metroparks, 48 Ohio

App.3d 135, 137, 548 N.E.2d 966 (8th Dist. 1988) (rejecting argument that R.C. 1533.181 does

not apply if the property owner creates a “hazardous condition” on the property). Similarly, -
there is no exception for wiliful, wanton or reckless misconduct, See Fetherolf v. State of Ohio

Dept. of Natural Resources, 7 Ohio App.3d 110, 112, 454 N.E.2d 564 (10th Dist. 1982)

(rejecting argument that R.C. 1533.181 “pars only claims predicated on ordinary negligence,”

explaining that “there can be no wanton misconduct unless one breaches a duty which he owes to

another™).

Like their effort to insert the malleable concept of fault that does not exist in the statﬁte,_
Plaintiffs try to insert the malleable concept of whether something "furthets or maintains"
recreational value, which also does not exist in the Statute. If Plaintiffs’ theory wete the law, the
ﬁfgtéctions that thié Court has repeatedly applied in humerous cases - such as Miller, Johnson
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and Sorrell, 3upra — would be so uncertain to landowners that it would invite lawsuits. In MiZler, :
supra, the plaintiff would have contested whether a jagged anchor to a softball base sufficiently
promoted a recreational_ value. Likewise, in Johnson, supra, the plaiﬁtiffs would héve contested
whether a "negligeﬁtly installed” metal cable strung across a recreational area sufficiently
maintained recreational value when it injured a recreational user. Further, in Sorrell, supra, the
plaihtiffs would have contested whether a mound of dirt created by dredging operations
somehow "furthered or maintained” the recreational value.of the land. In all of those cases, this
Céur‘t determined thét the nb—duty rule under the Recreational User Statute barred the plaintiffs'
claims. The devastating uncertainty that would accompany Plaintiffs' proposition would
effectively defeat the purpose of the statute.

Plaintiffs want to segment the landowner’s property that has been open for recreatiohal
purposes to an instrumentality on the land (e.g., a railroad tie or mound). The legislature did not
~ endorse a segmenting approach. Rather, the legislature provided that if the premises is freely
open to the public for recreational purposes and a recreational user is injured while using the
premisés for that recreational purpose, the landowner has no duty to that user to keep Ithe
premises safe. Fur_thermore, this Court has rejected such .c_ontention. To determine whether a
person is a recreational user, Miller requires a court to analyze the “essential character” of the
premises “viewed as a whole” to make this determination. See Miller, supra. In the present bgse,
Pauley v'vas engaged in a recreational pursuit in a City Park, As shown, the essential character of
the City’s Park was recreational.

Fiﬁally, it is impossible to predict how recreational users will use a specific part of a
property or instrumentality that is on a larger recreational premises. One could imagine endless
situations where a person is engaged m 1'ec1'eatio;1£d pursuits on the premises designed for
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recreational activities but the Plaintiff decides to use property or instrumentalities in
unconventional ways that result in injury. This should not divest landowners of their entitlerﬁent
to réérea‘tional user immunity, or require an inquiry into the ambiguous nature of whafc
"maintain§ or promotes recreational value." For instance, a skateboarder in a city park decides to
try to slide on his skateboard down a handrail at a police station that is also housed in the p’ark;_ :
he is injured when the handrail gives way. Did the police station handrail sufﬁciently. further or
mainfain the recreatiqnal value of the land? The legislature says it does not matter because there
is no duty. when a landowner opens his land free of charge to a recreational user. If Plaintiffs’
proposition wete the law, then the Recreational User Statute's protections would be fatally
uncertain. For further instance, a private landowner allows recreational vehicles to cross his large
rural property, and also uses some part of the land to keep gravel. The ATV rider decides to tfy
to use the' gravel pile as a ramp' and is injured. Does the pile of gravel adequately promote or
facilitate the recreational value of the land?

Under the Recreational Us_er Statute, it does not matter; there is no duty and therefore no
liability. Under Plaintiffs' improper theory, there would always be questions, litigation, and
potentially liability. The legislature, on the other hand, intentionally avoided that ambiguity by
elimiﬁating the duty é Jlandowner has to the recteational user when he or she freely opens his
land for recreation.

The parties agree that the purpose of the Recreational User Statute is "‘to encourage
owners of premises suitable for recreational pursuits to open their land to public use without
worry about liability.” ... ” LiCause, supra. Yet, Plaintiffs' theory would have the opposite effect
that the Statute was designed to promote. That is, the legislature wanted to encourage private
landowners, municipalities and the State to open their properties to recreational pursuits. It is not
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difficult t§ imagine that private and public landowners would make the decision to not open their
properties for recreational pursuits under Plaintiffs' pfoposition of law.

Under the express text of -the Recreatioﬁal kUser Statute, a landowner does not have to
anticipate the various Ways that people might use or misuse its property fthat is freely open to the

public for recreational purposes. The primary questions are whether the person is a recreational

user and whether the Zproperty was freely open to the public for recreational activities. In the

present case, the answers to those questions are yes. Therefore, the City was entitled to
protections under the Recreational User Statute.
IV. CONCLUSION

This Court must affirm the lower courts.
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FILED-COMMON PLEAS

IN THE COURT OF COMMON PLEAS

210 106 23 PICKAWAY COUNTY, omo‘
!‘ \'J n"“,} ' '
Jeremy Pauley, Wy : .
’Pﬁ,ﬁ({"‘ Ry E%U 31}1’( CASENO. . 2008-CI-0578
{}YM iifs, : ‘
e oo +  JUDGE P, RANDALL KNECE

I,z_GL&QN_AE..EMBX
llO

City of Clroleville, et ol
- Defendants,

-y

This matter is before the Coutton a Motion for Summaty Judgment fited on behalf of the
Defendant Ciy of Circleville (herelnafter “Defendant” or “Defendant City”. Plaintiffs bave filed

' a memorandut in opposition theteto, to which the Defendant has filed its reply.

STt is weI},-seuIed law in Ohio that summaty judgment. shall-be rendered forthwith if the
ploadings, depositions, answers to ititorsogatorles, ywritten admissions, affidaviis, transetipts of |
gvidence in the pending cése, and written stipulations of fact, if any, timely filed In the action,
show that there is> no genuine issue as 1o any material fuct and that the moving party Is entitled to

Judgment as a mafter of law, Bguns v, Cooper Tudus,, ne, (1992), 78 Ohio App.3d 428, citing

HQMEM_«M& (1978), 54 Ohio St.2d 64. Summary judgment shall

not be renderefl unfess it appeax's from such evidence or stipulation and only thetefrom, that
rcaéonable minds oan come to but ore conolusion and that conolusion is adverse to the party
against whomm the motion for summary judg_ment is made, 1, fn construing Civ.R, 56, the Ohlo
Sup’rer-ne‘Court has stressed that its Janguage fdmulates a tripartite tost whereby tho moving '
patty m_ust qqfablisfx: “(I).that thete 1s no. genuine issue as to any material fact; (2) that the

moving patty is entitled to judgment as & maiter of law; and (3) that reasonable minds can come

~ Pagel1
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to but one conolusion, and that conolusion is adverse to the party ugainst whom the motion . ., . is

made , " Jd.

In tesponding to & motion for summaty judgment, the nonmoving perty may notreston -

“unsﬁpj)orted allegations in the pleadings.” @MM&M@L@& (1978), 54
Ohio St2d 64. Rather Clv.R, 56 tequites the nonmoving patty to respond with compotent

evidence that denonstrates the existence of a genuine jssue of matetlel fact, Specifically, Civ.R,

56(E) p‘rovideé:

wk % ¥ When a motion for summery judgment is made and supported as
provided in this role, an pdverso patly may 1ot rest upon the mere allegations or
donfals of the party’s pleadings, but the party’s response, by affidavit or as

_ otherwise provided in this rule, must sef forth specifio facts showing that thete is
a genviine Jasue for trlal, I the patty does not so respond, summary judgment, if
appropriate, shall bo entered against the party.:

Consequently, onco the moving party satisfies its Civ.R. 56 burden, the nonmoving party . '~
wmust demonstrate, by affidavit or by producing evidence of the type listed in Civ.R, 56(C), that 2

genuine Issue of material fact remains for trlal, A trlal court may grant a propetly supported

motion for summary judgment if the nonmoving party doos not respoﬁd, by affidavit or as

otherwise provided in Civ.R, 56, with specific facts showing that there is a gonuine ssue for

trinl. Dresher v, Bust (1996), 75 Ohlo $t.3d 280; Jookson v, Alext Fire & Safety Equip. Ino.

(1991), 58 Ohlo $t.3d 48, Furthermore, the nonmoving paxty is entitled to rely solely on the

eviderice presented by the moving party and is entitled to have such evidence construed most

strongly {n his favor. Biuns supra at 434, Howevet, in order for the Court to determine the

axistence of a genuine issue of fact, there must be a conflict arfsing fiom Ireconcilable
affirmative allegations of fact. Jd, No conflict atisos from the nonmoving patty’s mere denial of

the truth of the evidence presented by the movant, J4, When a party seoks to avold summary

judgment, it must produce some evidonce on each issue for which it boars the buden of

2

el |
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produotion ét trlel, Leibieleh v. AJ, Rofilgeration, Ino, (1993), 67 Ohlo St3d 266, Wing v,
Anchor Media, Ltd, (1991), 59 Ohlo St.3d 108; Tyader v, People Working Copperatively, Ing,

(1994), 104 Ohilo App.3d 690
On Janu.ary 24, 2007, at approximgtply 5:00 pam., Plaintiff Jeremy Pavloy began sled

' riding with his filends at BartheImas Municipal Pack, Baxthélmas Park is owned by Defendant
City of Circleville. After approximately one ho'ur, Jeremy Pauley rode his sled down a large ditt |
pilo while one of his filends videotaped the tide, The dirt pile was being {lluminated by the. -
heddlights of M. Pauley’s vehiole, M, Pauley was riding the sled lying on his stomach and
going head fitst. When he reached the bottom of the dixt pile, Jefemy struck an object and

sustained & serfous neck injury that rendered him a quadriplégio. .
Defendant City claims that they should provail on summary judgment because the

Plaintiff was & recreatioqql user; he is ungble fo sp;apiﬁually identify the unsafe conditlon on the
park premises; tho exetcise ofa governmental ﬂmcﬁon immunizes Defondant Clty from lability;
and Pléinﬁff assuted the risk of his injusies by his actions,

Plalntiffs clam that Dt;fendant Cfty loses its immunity status imposed By OR.C. Section
1533.181 because Plaintiff Jersmy’s neck was fractured on a mound of dirt and debris, which L

was entlrely man-made and concealed with snow.

: .A person who enters or uses municlpal land that is held open to the general public free of

charge for recreational pursult is a recrentional user, Johnson v, Nem London (1988), 36 Ohio

8t.3d 60. Thers is no disputo that Plaintiff Jeremy Pauley was a reoreational user of Barthelmas

Park. O.R:C, Section 1533181 states:
~ (A)No owmer, lessce, or ogoupant of premises:

(1) Owes any duty to a recreational user to keep the pfemises safe for entry or uge;

;Apx. 3



(2) Bxtends any assurance {0 a teoraational user, through the act of giving permission,

that the premises are safe for ontry ot use;
(3) Assumes responsibility for or Inouss Hability for any injury to potson o property

cauged by any act of a recreationd] usen, .
Although not originally enacted to ptovide imtaunity with regard to public land, O.R.C. Section
1533.181 has been oonstrued by the Ohio Supreme Court to apply to state and municipal

promrty See, Mogs v. Dept. of Natural Resoutcos (1980), 62 Ohio $t2d 138; MoCord v, - ’
Division of packs & Reorcation (1978), 54 Ohio 8t.2d; Johnson v, New London (1988), 36 Ohio

$t.3d 60; and LiCange v. City of Canton (1989), 42 Ohio St.3d 109, Therefore, & pstson who

ontets or uses municipal lind that is open to the genral public fiee of chatge for recreational
pursuit is o recreational user as defined by O.R.C. Sectlon 1533.181. I such recreational uger is

itgured while engaged in regroational pursuit on such land, the municlpality is immune from. smt

due to the exomptmn from Hability to recreational users,

InRyll.v, lemnbns Fireworks Display Co,, Inc, 95 Ohic St'ﬁd 467 2002~Oh10-2584 the

' platntiff brought suit against the defondants when her husband was killed when shrapnel from an
 exploding firework shell hit him during o Foﬁrth of July fireworks display, The Olilo Supreme
Coutt found fhat O.R.C, Seotlon 1533,181(A)(3) does not imsmunizs the City of Reynoldsburg
from Iiabilﬁy becaﬁse the Injurles were not “oaused by any act” of Daniel Ryll. His only act was
tobe pl gsent. .

Tn the oaso at bar, it is undisputed that Mz, Pauley entered the park without payment of a
feo to engage in the recreational putsuit of sled tiding, Ma. Pauley was not just prosent af
Barthelinas Park, as was the case in Ryll, Therefors, the decision rendered in Ryll is inapposite
fo the inatant cese and the Plaintlffy’ reliance thereon is misplaced. Thus, O.R.C. Section
1533.181¢A)(3) Is applicable because Defendant City, the owner of Barthelmas Park, does not

assume tesponsibility for or Inour Hability for any injury to person of property cased by any act

4
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of a reoreational uger, It was the act of sledding head-first down & dirt-movnd after dark with |

only the {llumination of his vehicle’s headlights that contvibuted to Jeremy Pauley's tragio injmjy. }
Héving thoroughly considered Defendant City’s Motlon and the evidence provlded izll
support thereof, ‘the Court's finds that Defendant Clty of Circloville’s Motion is well taken and
grants ‘same, As & matter of law, thete fte 10 genuine dssues of material fact as to Whether
Pleintiff Jeromy Pauloy was a recroational uger of Barthelmas Municlpal Park, which i is owned '
by Defendant City of Circleville, Thus uuder OR.C. Section 1533,181, Defendant Cliy of |
Clrcleville owoed no. duty to Plaintiff Jerenty Pauley. Hven construing the evidence in favor of
‘ ﬂie Plaintiffs, Defendant City of Citoloville is entitled to the judgment requested as a matter of
: llaw;
Tharofore, 1t Is hotoby ORDERED, ADJUDGED, end DECREXD, thet Suromary
Judgment is heréﬁy 'GRAN’I‘ED for the Deféndant Clty of Clreleville and against the Plaintiffs,
This Comt also sua sponte dismisses the claims against the Defendants Does,
| This is a final appeelable order and within three (3) days of the entering of this Judgmant
upon the Journal, the Clork of this Court ghall serve the parties as provided for in Civil Rule 5(B)

with notice of the filing of o finel appealable order and note such service upon the appenratico

do cket pursuant to Cwil Ruls 58,

{ RARDALL KNECH, JUDGE,
Date: OF 25 rd
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PER CURIAM.

This is an appeal from a Pickaway County Common Pleas Court

summary judgment in favor of the Ccity of Cixcleville, defendant

pelow and appellee herein,

Jeremy and Christine Eauley; plaintiffs below and appellants

herein, raise the following assignment of error for review:
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“KAWA
“HE TRIAL JUDGE ERRED, AS A MATTER OF LAW,

BY GRANTING SUMMARY JUDGMENT AGAINST
PLAINTIFF(S]-APPELLANTS.*

On January 24, 2007, elghteen-year-old Jeremy Pauley
tragically was rendered a quadriplegic while sledding with
friends at Barthelmas park. He and his mother filed a negligence
complaint and alleged that appellee wsfailed to fulfill [its] duty
of inépecting the park and removing the physical defects which
posed a hazard to the public. [Appellee] had further falled to
warn the citizens using the park of the physical defects which
ware known, or shéuld have been known, to be threatening theix
safety.” Appellants alleged that “(t)he waste and debris which
had beén left on the grouﬁds surrounding the public buildings
created an inhexently dangerous situation which no user of the
park could have anticipated and thus substantially altered the
nature and characteristic of the public property.”

On June 1, 2010, appellee requested summary judgment and
argued that: (1) the recreational user statute relieves it of
liability for Jeremy's injury; (2) Jeremy could not identify the
unsafe condition that caused his injury; (3) it is entitled to
political subdivision immunity under R.C. Chapter 2744; and (4)
the assumption of the risk doctrine bars appellants’ claims.

Appellants opposed appellee’s summary judgment motion and
argued, in part, that the recreational user statute does not

apply when the premises contain manmade mounds of construction

Apx. 8




PICKAWAY, 10CA31 ' '3

debris that are not consistent with the recreational nature of
the premlses. |

in his deposition,! Jeremy stated that although he had
previously visited the park, he had never participated in snow
sledding at the park befote the day of the accident. He stated
that after he “hit an immovabls object," he went numb,

Kevin Balsden, Jeremy’'s friend who went sledding with him,
gtated that when he first apprbached Jeremy after the accident,
Balsden observed that the area was anow-covered. Thus, he did
not notice ahy debris or anything that Jeremy may have hit.

Baisden stated that he watched Jeremy go down the hill? and when

~asked if it looked like Jeremy struck something, Balsden stated:

“Not reaily. I mean not even on the videotape, it didn’t, I
mean, that I recall, It didn’t look like he hit something. It
just looked like he went and just stopped toward the\bottom of
the hill. I mean, yeah, there were sticks and stuff there. I
meant there—there waé nothing to stop him stop him, {sicl”

Baisden statéd that he went back to the park after the accident

l The parties attached partial depositions to their
respective filings, but the record contains nothing to indicate
that the parties officially filed the full depositions., Because
nelther party has objected to the partial depositions attached to

the filings, we consider them.

ppe "hill" mentioned here and throughout the opinion was
described at oxal argument as a mound of dirt approximately
Fifteen feet tall with a diameter of approximately twenty feet.
Phis structure or object is also referred to as a "mound," a
"pile" and a "dirt pile.”

Apx. 9
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and dilscovered fhat “there was a railroad tie—well, at léast
something that looked like a railroad tie.”

Circleville City employee Philip S. Riffle stated that
appellee decided to place dirt piles at the park when it‘started
to run out of room at the storage facility. He explained that
the city used the dirt “for various things, backfill material.

Tt was topsoil. Any areas that, like we do digging in, or we use
it in various locations throughout the town. We use a lot of it
there on the‘site, at the park for reseeding purposes.”?

pane Patterson, Jr., another city employee, stated that
appellee obtained the dirt from a Wal-Mart construction site.
Liike Riffle, Patterson'aiso e#plained that appellee ran out of
room at its storage facility, is was declded ﬁo store the dirt at
the park. |

bn August 23, 2010, the trial court awarded appellee summary
judgment. The court determined that no genuine lssues of
material fact remained as to whether appellee is entitled té
recreational user immunity. This appeal followed.

In their sole assignment of errory, appellants assert that

the trial court improperly entered summaiy judgment in appellee’s

jRiffle, when asked about the purpose of the dirt pile,
stated that it is also used for backfill for other areas of town:
nHell, we'll dig out old curbs, pour new curbs, so you'll need
topsoil to put back in the curb and reseed, You know, like,
storm sewer repalrs, sometimes we make large holes, and we
usually just haul off a lot of the junk material and put the good

topsoil back in,"

Apx, 10
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favor. They contend that the trial court wrongly determined that
appellee 1s entitled to immunity undex the recreationai user

statute, R.C. 1533.181.
I

STANDARD OF REVIEW

Appellate courts conduct a de novo review of trial court

summary judoment decisions., B.g., Graffon V. Ohio Edison Co., 77
ohio St.3d 102, 105, 671 N.E.2d 241 (1996). Accordingly, an

appellate court must independently review the record to determine

1f summary judgment ls appropriate and need not defer to the

trial court’s decisilon. See Brown V. Scioﬁo Bd. of Commrs., 87
ohio App.3d 704, 711, 622 N.B.2d 1153 (1693); Morehead v, Conley,
75 Ohio App.3d 409, 411-12, 599 N.E.2d 786 {1991). Thus, to
determine whéthér a trial court properly granted a summary
judgment motion, an appellate court must review the Civ.R. 56
summary Jjudgment standard, as well as thé applicable law.

Cciv. R. 56(C) provides, in relevant part, as follows:

* % * Summary judgment shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories,
written admissions, affidavits, transcripts of evidence
in the pending casa, and written stipulations of fact,
if any, timely filed in the action, show that there is
no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of
law. No evidence or stipulation may be considered
except as stated in this rule. A summary judgment
shall not be rendered unless it appears from the
evidence or gtipulation, and only from the evidence or
stipulation, that reasonable minds can come to but one
conclusion and that conclusion is adverse to the party
against whom the motion for summary judgment is made,

Apx. 11
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that party being entitled to have the evidence or
stipulation construed most strongly in the party’s
. Favor, '

Thus, pursuant to Civ.R. 56, a trial court may not award
summary judgment unless the evidence demonstrates that: (1) no
genuine issue as to any material fact remains to be litlgated;
{2) the moving party is entitled to judgment as a matter of law;
and (3) reasonable minds can come to but one conclusion, and
after viewing such evidence most strongly in favor of the
nonmoving party, ﬁhat conclusion is adverse to the paxty against
whom the motion for summary judgment is made. See, e.4¢., Vahil

v._Hall, 77 Ohio St.3d 421, 429-30, 674 N.E.2d 1164,(1997);
I1
RECREATIONAL USER IMMUNITY

Appellants assert that thé trial court wrongly determined
that appellee is entitled to immunity under the recreational user
statute. Although appellants admit that Jexemy was a
“récreational user,” appellants assert that appellee is not
entitled to immunity under the statute when the cause of Jeremy’s
injury {L.e., the alleged rallroad tie) had no relation to the
recreational nature of the premises. They further argue that-
appellee’s storage of the dirt mounds on the park.premises

changed the nature of the premises and put the premises outside

the protection of the recreational user immunity statute.

Apx. 12



Immunity issues ordinarily present questions of law that an

- appellate court reviews independently and without deference to

the trial court. See Conley v, Shearer, 64 Ohio St.3d 284, 292,
595 N.E.2d 862. (1992), quoting 3gg*x;_ﬂgm;;§9343gb_jgmg;_gg
ﬂgmgg;ﬁggzL, 53 Ohio App.3d 120, 126, 560 N.E.2d 238 (1988)
(citation omitted) (®‘Whether immunity may be invoked is a purely
legal issue, properly determined by the court prior to trial, aﬁd
preferable on a mbtion‘for summary judgment.’”}; see, also,
Hubbell v, Xenla, 115 Ohio st.3d 77, 2007-Ohio-4839, 873 N.E.2d
878, 921 {stating that whether political'subdivision entitled to
immunity under R.C. Chapter 2744 is a question of law); see,

also, Theobald v. Univ. of Cincinnati, 111 Ohio 5t.3d 541, 2006—

Ohio-6208, 857 N.E.2d 573, 914 (stating that issue of personal
immunity under R.C. 9.86 presents question of law); Greenwald v.
shayne, Franklin App. No. 09AP-599, 2010-Ohio- 413, Y4 (stating

that whether party entitled to arbitral immunity is a question of

law); Cook v. Cincinnatd, 103 Ohio App.3d 80, 85, 638 N.E.2d 814

(1995) (stating that whethexr qualified immunity applies is a

question of law). Thus, whether a premises owner is entitled to

recreational user immunity is a question of law.?

¢ plthough we were unable to locate a case that specifically
gets forth the standard of review that applies to recreational
user immunity, we obsexve that wmost of the cases cited in this
opinion appear to use a de novo standard of review without

expressly stating so.
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The recreational user statute, R.C. 1533.181, states:

(A) No owner, lesses, Or ocoupant of prenises:
{1) Owes any duty to a recreational user to keep

the premises safe for entry or use;} ,
(2) BExtends any assurance to a recreational user,

through the act of giving permission, that the premises

are safe for entry or use; :
(3) Assumes responsibility for or incurs liability

for any injury to person or property caused by any act

of a recreational user,
(B) Division (A} of this section applies to the

~ owner, lessee, OF occupant of privately owned,
nonresidential premises, whether or not the premlses
are kept open for public use and whethex or not the
owner, lessee, OF occupant denles entry to certain

individuals,

R.C. 1533.181.
R.C. 1533.181 applles to “all privately ownad lands, ways, .

and waters, and any buildings and structures thereon, and all

privately owned and state-owned lands, wWays, and waters leased to

a private person, firm, or organization, including any buildings

and structures thereon.” R.C. 1533.18(A). The Ohio Supreme
Court has furthex conastrued the statute to apply to state and
v, CLty of Canton, 42 Ohlo St.3d

municipal property. See LiCause
109, 111-112, 537 N.B.2d 1298 (1989), citing Moss v. Dept. of

Natuxal Regources, 62 Ohio St.2d 138, 404 N.B.2d 742 (1980), and

McCord v. Division of parka & Rec., 54 Ohio st.2d 72, 375 N.E.2d

50 (1978).

R.C. 1533,18(B) defines a wrecreational usex” as follows:
[A] person to whom permission has been
granted, without the payment of a fee or

consideration to the owner, lessee, OX
occupant of premises, other than a fee or
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consideration pald to the state or any agency
of the state, or a lease payment oX fee paid
to the owner of privately owned lands, to
enter upon premises to hunt, fish, trap,
camp, hike, or swim, or to operate a
snowmobile, all-purpose vehicle, or four-
wheel drive motor vehicle, or to engage - in
other recreational pursults.

Thus, 1f a person qualifies as a recreational usex, the premises
owner has no duty to the recreational user to keep the premises

safe, Bgl;*XA_gg;gmbus.Fireworks Display Co.. Inc., 95 Ohlo
st.3d‘ 467, 2002-0Ohio-2584, 769 N.E.2d 372, 915, Estate of Finlev

v. Cleveland Metroparks, 189 Ohilo App.3d.139, 152, 2010-Ohio-

AO13, 937 N.E.2d 645, 954; accord Marrek V. Cleveland Métronarks
Bd, of Com'rs, 9 Ohlo 8t.3d 194, 198, 459 N.E.2d 873 (1984) .

.In the case at bar, appellants concede in thelr reply brief
that “there is‘no dispute that * * * [Jeremy] qualified as &
‘pecreational user,’” Therefore, appellee is entitled to
recreational user immunity. Appellants nevertheless assert that
even though Jeremy qualified as a recreational user, the
recreétional user statute does not apply when the premises owner

creates a hazardous condition on the premises. Appellants

request, in essence, that we read an exception into the statute

when none exists. We decline to do so.
The Eighth District Court of Appeals has rejected any

argument that the recreational user statute contains an exception

erom immunity when a dangerous condition exlists on the premises,

MiJ1iff V. Cleveland Metroparks Sys., Cuyahoga App. No. 52315
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(June 4, 1987), and we do as well.® In MilLLff, the plaintiff
sufferedvinjgries when she collided with a rock barrier that waé
used to block access to a washed out area of the paxk. The |
plaintiff argued that the recreational user statute did not
protect the defendant f£rom 1iability when the defendant

affirmatively created a dangerous condition. The appellate court

rejected the plaintiff’s argument and explalned:

w % % * This court has already determined that the
creation of hazarxdous conditions does not change the
doterminative factor, i.e., whether the plaintiff was a
recreational user.

Tt is e¢lear that appellant did not pay a fee ox
consideration for admission or entrance to the
Metropark. Appellant testified that she entered the
Metropark to take a.‘casual, lelsurely bicycle’ ride.
We conclude that a bicycle ride is a recreational
pursuit within the meaning of R.C. 1533.18(B).

Appellant’s status was one of a recreational user
and as a result the Metroparks owed her no duty to keep
the premises safe. * ¥ * Further, we hold that the
recreational users’ statute does not contemplate a
distinction between what appellant terms as passive and
active negligence, The statute protects all owners of
1and who fall within it from all acts of negligence.
Its application aimply turns on the status of the

plaintiff.”

MLlliff (citations omitted): see, also, Brps V. lev

Metroparks Sys., Cuyahoga App. No, 53247 (Dec. 24, 1987) .

5 gome Court of Claims decislons alsoc have reached this same

conclusion. Shockey V. ohio Dept. of Natural Resources, Ohio
Court of Claims No. 2004-09509-AD, 2005~0hio-641, f11 (“Even if

defendant’s conduct would be characterized as ‘affirmative 1
creation of hazard,’ it stillhas immunity from liability under =

the recreational user statute.”); . Ohio Dept. of Natural
Resources, Ohio Court of Claims No. 2003-10392~aD, 2004-Ohio-

5097,
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The court reached the same conclusion in ngk,z&_giggglggg‘
Metroparks Sys., 48 Ohio App.3d 135, 137, 548 N.E.2d 966 (1988).

In Look, the plaintiff suffered injuries when a wood plank in a
footbridge collapsed, causing him to fall into a ravine. The
plaintiff asserted that the defendant failed to properly maintain
the bridge. ‘The court rejected the plaintiff’s argument that the
recreational user statute did not apply when the defendant
created a dangerous condition. The court explained:
wk % % R,C, 1533,.181 makes no distinction between

active and passive negligence. The creation of a

hazardous condition does not change the determinative

factor of [the plaintiff}’s status as a recreational

user. As such, Metroparks owed no duty to [the
plaintiff] to keep the footbridge safe,”

{Citations onitted).
Tn Estate of Finley V. Cleveland Metroparks SVa., 189 Ohlo .
App.3d 139, 2010-Ohio-4013, 937 N.E.2d 645, Finley and his wife’s

motoxcycle collided with a tree that had fallen into the roadway'
of a ?ark. Finley suffered injuries and his wife died, Finley
and his wife's estate later filed avnegligence action against the
city and the park. The city and the park subsequently sought |
summary judgment. The trial court denied their summaxry judgment
motions, and the appellate court reversed the trial court’s
judgment. The appellate court held that the recreational user

statute provided the park® with immunity. The court determined

¢ The appellate court determined that the plaintiffs’ claims
against the city were time-barred and, thus, did not enter any
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that the Finleys were recreational users when the evidence
indicated that they were enjoying a leisurely ride through the
parkvwhen the acc¢ident occurred.

In the present case, appellants have admitted that Jeremy
was at the park for sledding and that he was a recreational user.
There is no dispute that Jeremy was using the mound for purely
recreational purposes. Thus, because he was a recreational user,
appeilee owed him no duty to keep the premises safe. The statute
provides blanket immunity for injuries that occur to a
recreational user~oh the premises{ Here, the use of the mound
for a recreational purpose did not change the essential charactex
of the park.

When defining who quallfies as a recreational user, the
statute focuses upon the character of the property and the use to
which it is put. Miller v. Dayton, 42 Ohioc St.3d 113, 537 N.E.2d
1294 (1989), paragraph one of the sjllabus. As the Millex court
explained: ™“In determining whether a person is a recreational
user under R.C. 1533.18(B), the analysis should focus on the
character of the property upon which the injury occurs and the
type of activities for which the property is held open to the
public.” Id. If the property’s essentlal character is
recreational, then a user of that property will ordinarily be a

recreational user. Id. at 114-115. In seeking to define

holding regarding the city’s immunity.
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"recreational-premises, the Millier court explained:

wGenerally speaking, recreational premises include
elements such as land, watex, trees, grass, and other
vegetation, But recreational premises will often have
such features as walks, fences and other improvements.
The significant query is whether such ilmprovements
change the character of the premises and put the
property outside the protection of the recreational-
user statute, To consider the question from a
different perspective: Are the improvements and man-—
made structures consistent with the purpose envisioned
by the legislature in its grant of immunity? In other
words, are the premises (viewed as a whole) those which
users enter upen ‘* * * to hunt, fish, trap, camp,
hike, swim, or engage in other recreational pursuits?”

Id. at 114-115.
The parties also argue the applicability of Ryll i. Colunbus

rireworks Display Co...Inc., 95 Ohlo gt.3d 467, 2002-Ohio-2584,
769 N.E.2d 372. Appellants sugqest that under the Rvll logic,
the recreatidnal user statute does not bar their claims. 1In
Ryll, the coﬁrt determined that the recreational user statute did
not bar an injured party’s claim when the injury occurred, not as
a result of a condition on the premises, buttés a result of

flying shrapnel from a fireworks display. Ryll is inapposite to

the case sub judice, Here, Jeremy’s injury did not-occur from a

flying object. Instead, his injury resulted from some condition,
whether a railroad tie or some other object, that existed on the

appellants’ assertion that Ryll removes Jeremy’ s

While

premises. Thus,

injury from the recreational user statute is unavailing.
the instant case 18 undeniably tragic, we cannot disregard the

1aw in order to allow appellants’ claims to proceed.

Apx. 19



PICKAWAY, 10CA3L 14
Accordingly, pased upon t

assignment of error and a

he foregoing reasons, we Sverrule

£Fipm the trial court’ s

appel lants/’

judgmént .
JUDGMENT AFFIRMED. - . f

fnet w e he e vt Mabs ATy S

. Apx. 20




PICKAWAY, 10CA31 15
ABELE, P.J., dissenting

I respectfully dissent. In this instance, 1 do not believe
tﬁat the recreational user statute provides the premises ownexr
with immunity from 1iability for an injury that occurred to a

user as a result of the premises owner’s actlve creation of a

‘hazard that had absolutely nothing to do with the recreational

nature of the premises.

Although appellants concede that Jeremy was a recreational
ugser, thus potentially foreclosing their ability to argue that
the addition of the dirt mounds changed the character of the
property, I belleve that Miller is not necessarily as limited as

the majority suggests[ Miller speaks in terms of defining a

recreational user by examining the character of the property, yét

it also speaks of the premises being protected under the
recreational user gtatute, The court stated: “To gualify forx

recreational-user jimmunity, property need not be completely

natural, but its essential character should f£it within the intent

of the statdte.”' Id, at 114. The court further defined

recreational premises and explained:

“generally speaking, recreational premises include
elements such as land, water, trees, grass, and other
vegetation. But recreational prenises will often have
such features as walks, fences and other ilmprovements.
The significant query is whether such jimprovements
change the charactexr of the premises and put the
property outside the protection of the recreational-

. user statute. To consider the guestion from a h
different perspective: Are the improvements and man-
made structures consistent with the purpose envisioned

Apx. 21
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by the legislature in its grant of immunity? In other
words, are the premises (viewed as a whole) those which

users enter upon ‘* # * to hunt, fish, trap, camp,
hike, swim, ox engage in othex recreational pursuits?”

1d. at 114-115.

The court then examined prior cases that explained what types of
activities constitute “other recreational pursuits.” The court

then noted a caveat to the cases defining recreational pursults

and stated:

wrhe existence of statutory immunity does not
depend upon the specific activity pursued by the
at the time of the plaintiff's injury.
i iry. S id- 18 O nature a

the public. _¢goeal 18 h e the C

of the premises.. 1f the premises qualify as being open
to tha public for recreational activity, the statute
does not require a distinction to be made between
plaintiffs depending upon the activity in which each
was engaged at the time of injury. For axample, we
‘recognize immunity to the owner of a park (which
“gqualifies as recreational premises}, whether the injury
is to one who is jogging in the park, tinkering with a
model airplane or reading poetry to satisfy a school
homework assignment. Thus we attach no significance to
the fact that Miller/s injury may have occurred during
a highly competitive goftball tournament. The
essential charactex of Dayton’s Kettering Field is that
of premises held open to the plaintiff, without fee,

for recreational purposes.”

Lo

1d, at 115 (emphasis added) .

The Millexr court applied the foregoing principles and
determined that §remiaes do not lose recreational user immunity
simply “because (1) the park includes a softball field with |
dugouts;wfénces, bage plates and similar manmade strﬁcture

s‘k*

% 7 1d, at 115. The court reasoned that because the manmade .

Apx. 22



I . 0CA3 ' 17
strugtures enhanced the recreational nature of the premises, the
plaintiff, a user of those premises, was a recreational user.

T pelieve that Miller not only defines who gualifies as a
recreational user, but also defines the type of property that
falls.within the definition of premises within the recreational

user statute.
In ffman ¥ 1lot , Lake App. No. 2007-L~040, 2007~

ohio-7120, the court applied the Millex principles and affirmed
the trial court’s decision to deny the city’s motion to dismiss
the complaint. 1In ﬁgﬁgmgg the complaint alleged that the
plaintiffs drowned while rafting down a river toward a dam, They
asserted that the dam was bullt for purposes that the dam no |
longer serves and has~not served for quite some time. The city
filed a motion to dismiss the complaint. In opposition to the
city’s motion, the plaintiffs argued that the city’s placement of
a lowhead dam in the river changed the naturxe of the river such’
that the recreational user statute did not apply. The trial
court agreed that the construction of the dam changed the
character of the part of the’ river where the dam‘was located.
The trial court determined that the dam was not constructed to
encourage the recreational use of this part of the river, Id, at
49. Instead, the court found that the dam was inherently |
dangerous and was not suitable for recreational use.

On appeal, the court framed the issue as whether the face of

Apx. 23
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. the complaintrshowed that the recreational user statute barred
the plaintiffs’ claims. The appellate court looked to the
complaint and concluded that it failed to show that the decedents
had permission‘to'enter the area wheﬁe the dam was located, The
court therefore determined that the clty was not entitled to &
dismissal based upon the recreational usexr statute. The court
further noted that the complaint alleged that the premises vere
{nherently dangerous and exposed any user to the risk of imminent
deagh. 1t thus concluded that the plaintiffs “yere entitled to
the reasonable inference that the dam was not installed for
cecreational pursuits.” Id. at 149.

T believe that an application of Miller and-ﬁgiimgg results
in the conclusion that in the case sub judice'appellee is not
entitled Eo recreational user immunity; Here, appeliee added an
unnatufal structure to the park premises-the dirt ﬁounds.
Appéllee’s stated purpose in placing the dirt mounds on the park

premises was pecause it had no space to store the dirt at its

storage facility. Appellee has not suggested that it added the
dirt mounds to enhance the recreational nature of the property.
Thus, I belleve that the additlon of the dirt mounds gransformed

the character of that part of the park premises from recreational

to storage and maintenance.’

7 one case that went before the Ohio'Supreme Court involved
gimilar facts. See sorrel, v. Ohio Dept. of Natural Resources,
pivision of Parks and ReC., 40 Ohio St.3d 141, 532 N.E.2d 722
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Furthermore, granting appellee immunity under these

circumstances does not appear consistent with the goal of the

recreational usexr statute.

wgtatutory immunity for landowners in this
situation promotes the development and availability of
property for recreational use and is consistent with
the public policy reflected in R.C. 1533.181.
According to Moss, supra, the purpose of the statute is
\itko ehcourage owners of premises suitable foxr
recreational pursuits to open their land to public use
without worry about 1iability.”’ Id., 62 Ohio St.2d at
142, 404 N.E.2d 7421, quoting Mosg, (Feb. 6, 1979),
Franklin App. Nos. 78AP-578, 788P-5791.7

Marrek V. Cleveland Metroparks Bd., of com’ xs, 9 Ohio St.3d 194,

198, 459 N.E.2d 873 (1984). To allow immunity when a premises

ownexr chooses to use part of recreational premises as a dirt

(1986) . In Sorrel, the Ohio Department of Natural Resources
(ODNR) engaged in dredging operations on a lake. ODNR apparently
1eft a mound of dirt on the surface of the lake. The plaintiff
asuffered injuries when the snowmobile he was riding struck the
dirt mound. - The plalntiff subsequently sued ODNR. On appeal to
the supreme court, the court determined that the plaintiff wasg a
recreational user and that ODNR was therefore entitled to
immunity. _

fnterestingly, the plaintiff had réquested the Ohlo Supreme
Court to consider wyhether the statutory immunity would apply
where injurles are caused by artificial and willfully created
hazards, such as the mound of dredge matexial herein.” Id. at
142, fn.l, The supreme court, however, found that the plaintiff
failed to ralse this argument in the lower courts and thus,
declined to consider this argument. thstead, the court
consldered and rejected the plaintiff’s argument that the
recreational user statute did not apply because he was
snowmobiling during a prohibited time period and thus using the
park without permission. The court explained: wihe immunity
granted by R.C. 1533,181 to owners, lessees, or occupants of
premises who hold such premlses open for gratuitous recreational
use by the general public can not be lost where a person violates
state park rules and regulations while using a park for
permitted, gratuitous recreation purposes.” 1d., at 144-145.
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storage facllity does not fulfill the purpose of encouraging a

recreational premises owner to open the land to the public fox

recreational use without fear of 1iability. The purpose of the
statute is not to encourage landownexs to use their what-would~
otherwise-be recreational property as a storage facllity and then
be shielded behind the recreational user statute when a person |

suffers injury from the addition of this non-recreational aspect

of the premises

1 recognize that appellee states in its brief that

appellants wecannot show that the dirt mound changed the chaxractex

of Barthelmaé park.” MAppellee does not elaborate on this -

gtatement. I believe, however, that the evidence the parties

submitted during the sunmary judgment proceedings does indeed
show that the dirt mounds changed the character of the park.

Appellee’s employees stated that the dirt mounds were placed on

the park premises for storage purposes. No one stated that the

dirt mounds were placed on the park premises for sledding oXx

other recreational pursults. thus, I belleve that the evidence

supports a conclusion that the addition of the dirt mounds

changed the essent1a1>character of the premises where Jeremy
vsuffered his injuries;

Additionally, as the party moving for summary judgment,
pellee. pore the burden to point to evidence in the recokd to .

ap
establish the abgence of a material fact regarding whether the
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addition of the dirt mounds changed the essential chara@ter of

the park. See Dresher v. Burt, 75 ohio St.3d 280, 293, 662
N.E,2d 264 (1996); Ray_v. Hal-Mart, Washington App. No. 08cA4dl,
2009-0Ohio~4542, 17. As the Dresher court explained:

“[A] party seeking summary judgment, on the ground
that the nonmoving party cannot prove its case, bhears
the initial burden of informing the trial court of the
basis for the motion, and identifying those portions of
the record that demonstrate the absence of a genuine
jasue of material fact on the essentlal element (s} of
the nonmoving party’s claims. The moving party cannot
.discharge its initial burden under civ.R., 56 simply by
making a conclusory assertion that the nonmoving party
has no evidence to prove jts case. Rather, the moving
party must be able to specifically point to some.
evidence of the type 1isted in Civ.R. 56(C) which
affirmatively demonstrates that the nonmoving party has
no evidence to support the nonmoving party’s ¢laims.

Tf the moving party fails to satisfy its initial
purden, the motion for summary Jjudgment must be

‘denled.”
Id. In the case at bar, appellee has not pointed to any gvidence
to show the absence of a material fact regarding whether the diﬁt
mounds changed the cssential character of the premises. Instead,
appellee has offered a conclusory assertion that appellants
cannot demonstrate this fact. Appellee’s conclusory assertion 1s
not sufficient to warrant summary judgment.

Furthermore; T disagree with the majority's view of MillifE,
Look, and rinley. In those cases, the alleged negligently
created hazard did not change the essential character of the

premises. In the case at bax,‘?owever, the hazard-the dirt

mounds—did change the character of the premises.
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Therefore, based upon the foregoing reasons, I believe that
the trial court improperly determined that appellee is entitled
to reéreational user immunity and, thué, wrongly granted appellee
suﬁmary judgment on this basis, Accordingly, I respectfully

dissent.
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UDGMENT ENTRY
: It is oxdered that the judgment be affirmed and that
appellee recover of appellants the costs herein taxed.
The Court finds there were reasonable grounds for this
appeal.

1t is ordered that a special mandate igsue out of this Court
directing the Pickaway County Common Pleas Court to carry this

judgment into execution.

A certified copy of this entry shall constitute that mandate
pursuant to Rule 27 of the Rules of Appellate Procedure,

Harsha, J. & McFarland, J.: Concur in Judgment & Opinion
Abele, P.J.: Dissents with Dissenting Opinion

Pdrer B. Abfle
presiding fudge

BY: /,4 Lt .
Wiliiam H. Harsha, Judge

AWM Gld]

Matthew W. McFarland, Judge

NOTICE TO COUNSEL

pursuant to Local Rule No. 14, this document constitutes a
final judgment entry and the time period for further appeal
commences from the date of filing with the clerk, :
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