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SHIa•ILA SIMS, et al, I'l.3intii°i°s, -vs- CI'I"Il4It3RTGAUE, INC., et al, I}ef'e:ndants.

CASE NO. 1:12 CV 0€1096

UNITED STATES DISTRICT COURT FOR THE NORTHERN DIS•I•xIC'I'oF
01110, EASTERN DIVISION

2013 U.S. Di,r. Lrxrs rta2s4

.T<tnnary 25, 2013, Decided

Jancnary 25,2013, Filed

COUNSEL: [*I] For Sheila Sims, other Sheila A. Sinis,

Roger W. Sims, Plaintiffs: Deborali L. Mack, LEAD

ATTORNEY, Ivlansfield, OH.

For CitiMortgage, Inc., Defendant: Robert C. Folland,
LEAD ATT(?RNI 1', Richard A. Fres3awater, "1'lxoanpson

I=1ine - Cleveland, Cleveland, flII,

JUDGES: Lesley Wells, tJNITIiD STATES DIS'1'RICI'

JUDGE.

OPINION IIY: Lesley Wells

anotion for partial ,judgnient on the pleadings (Doc. 20).

'I'he Court will rule as follows:

I'laintiffs' anxended ntotion fiar leave to file a second
atnended coznplai.nt will be granted in part and denied in

part. Insofar as the iiiotion seeks to volttntarily dismiss

Counts One, Four, Six, Eight, and `fen, as alleged in the
first amended coinplaint, it witl [*7] be granted.

Therefore, plaintitts' c[airns for breach of contract,
negligence, negligence in mortgage servicing, and breach
of the inlplied covenant of good faitti attd fair dealing will
be dismissed. The a sotion will be ottierwise denied.

OPINION

Iu1Ii1L20RANL3UIYt OF OPINIt3N AND ORDER

t.;NI'I`F;D STATES llIS'T`RIC'I` JL;DC:;E LESLEY

WELLS

The plaintiffs Sheila anci Roger W. Sims allege that

the defendant CitiMortgage WrongftllIy foreclosed on
tlteir hon3e and committed acts in violation of state law
and variotis federal consumer protection laws. The

following niotions are pending: (1) plaintiffs` aazsended
motion for leave to file a second aznended complaint

(Doc. 31); (2) plaintiffs' nlotion for leave to supplement
the second a4nended complaint or, in the alternative, the
first aniended con.aplaint (Doc. 40); and (3) defendant's

Plaintiffs'.rnotion to supplement will be denied.

Defendant's ]notion for partial judg.ment on the

pleadings will be granted in paa-t and denied in part. The
znotion is granted as to plaintiffs' clair.n for negligent

infliction of eniotional distress. The n.aotion wrill be
denied as to the }ilainti#fs' ctaims under the Ollio

Consumer Sales I'ractices Act ("OCSI'A"), the Truth in
Lending Act ("TILA"), and the Fair Debt Collection
Practices Act ("FDCPA"), as alleged in the first amended
complaint. Only these stattitory claims, along witlr the

plaintiffs' clairn under the Real Estate Settlement
Procedures Act, wliose disinissal the defendant did not

seek, will survive this order.

Reasons are stated below,
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1. Background

For the purposes of the pending niotions, the facts
are strmniarized as fellows, After del'aniting on their
residential mortgage, the plaintiffs tiled for chapter 13
bankr-aptcy reorganization on 12 October 2004.
{I;.rnended Complaint, 1(12). 011 15 Jantrary 2005, the
defendant [*3] CitiMortgage becan3e the anort.gage

owner andtor servicer. (Amended Complaint:, 16;

Defen(lant's Ex. F3). The plaintiffs nYade tiixrely paytnents

in banlcraiptcy. (Aniended Coniplaint, 1:1, 21). Ojt 28

Angust 2008, the defendant acknowledged that the
plaintiffs' arrearages were satisfied, and the bankruptcy
court thereafter issued an order stating that the plaintiffs'
ohligations to the defendant were current and their
defaults cured. (Amended Cornplaint,Tig^17-18).

C)n 2 February 2009, the bankruptcy case was closed.
though it appears that the defendant still held a mortgage
on thc plaintiffs' property. (Arnended Cornplaint,

^fJ1'^J-20). The plaintiffs scnt Qualified Written Requests
ptrrsuant to RESPA for specific information as to
repayment and reinstateinent. (Ainended Complaint,

1123). The plaintiffs maintain that the defendant never
addressed these requests in accordance with the law,

althocrp;h they did learn that, by the defendant's records,
they were about $4,000 in arrears. (Arnended Complaint,

124).. The defendant was unable to e.xplain the defai.rlt..
(Arnended Compleint, ^?26). On 10 L7ec.er iber 2009, the
defendant tiled a fbreclosure action agairast the plaintififs.

(Anieaided Complaint, i27). The plaintiffs
counterclaimed [*4] and arnued that at all tinies relevant
they ltad timely paid their mortgage. (Amended

Complaint, 128).

°I'he foreclosure case ended in settlenient pizrsuant to

a confidential agreement. (An3ended Complaint, 129).
The agreenient incltsded a loan znodifieation agreeznent,

effective 1 August 2010. (Arnended Complaint, 130). The
plaintiffs allege that tttey naade all payments in a
cornplete and tirrmely rrranner. (Arnended Cornplaint,J 31).
However, in April 2011, delitiquency charges began
appearing on the plaintiffs' accottnt, which they disputed.
(Amended Complaint, ^132-33). In May, the plaintiffs

sent a Qitalified Written Request to the defendant, to
which, they niaintain, the defendant failed to properly

respond, (Amended Complaint, 1138-34). The plaintiffs
then discovered that the disputed charges related to

attorneys' fees and costs that the defendant had inc.urred
d€iring the 2009 foreclosure action, (Arnended Congplaint,
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11141-42). The plaintiffs maintain that these charges canie

in violation of the corrficiential settlement agreement.

(Amended Coinplaint, ^42). On 25 May 2011, the
defendant sent the plairrtiff a pre-foreclosrare letter to

provide the plaintiffs soi-tie optiorrs so as to avoid a
foreclosure. (Arnended Cornplaint, T-144). I`he

plaintiffs nlaintain that this second threatened foreclosurc
is wrongful like the first, (Arnended Complaint, 145).

'i`he plaintiffs filed suit in state court, which was
ren-ioved to this Court on 13 January 2012, (I3oc. 1). The

plaintiffs have since filed an a;nended coniplaint alleging
breach of contract; violations of the Ohio Constzrrker Sales
Practices Act; violations of the Ti-kath in Lending Act;
Negligence; violations of the Federal Debt Collection

Practices Act; negligence in riiortgage servicing;
riegligent infliction of emotional distress; violations oE'

the Real Estate Settlement Procedures Act; and breach of
the inipli.ed covenant of good faith and fair dealing. C)n
the heels of an answer denying liability, the defendant
filed a motion for partial ,judganent on the pleadings,

seeking disniissal of all clainrs except the REsSPA.

allegations. (L3oc. 20).

II. Preliminary Motions and Procedure

Before ruling on the defendant's motion for judgnnent

on the pleadings, the Court will r.rntangle what has
developed into a bit of a procedural knot. 'I'tre defendar:t's

rnotion i>r ,judbznent on the pleadings was fully briefed
and ready for the Court's consideration on 1 October

2012. (Does. 20, 23, 25). [*6] A fiuny of submissions

began. on 31 October 2012, when the plaintiffs filed a
surreply withotrt the Court's leave. (I7oc. 29). 'I"his
spawned a motion to strike from the defendant, an
opposition frotn the plaintiffs, defeZ dant's reply, and

plaintiffs' motion for leave to file a surreply to
defendant's reply in support of its niotion to strike. (Uocs.
35, 37, 38, 39). Also on 31 October 2012, the plaintiffs
filed a niotion for leave to arnend the complairct and a

nurnber of other documents, all of which were withdrawn

the following day. (Does. 26, 27, 28, 32, 33). On 1
November 20 12, the plaintiffs went on to file an aniended

motion for leave to file a second amended corr.plaint,
which produced an oplsosition fra.iin the defendants and a

reply frrrrn the plaintiffs. (1Gocs. 31, 36, 37). Then, on 20
December 2012, the plaintiffs filed a rnotion for leave to
supplement the secorrd amended coanplaint or, in the
alternative, the first amended cornplaint, along with

suppler.nental case citations pertaining to tlreir motion for
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leave t4:t file a surreply to the defendant's reply in support

of the rnotion to strike. (I3ocs. 40,41).

The Court first considers the plaintiffs` niotion for

leavc to file a second ametzded colnplaint. j*?] 'F'he

plaintiffs' proposed seeond amended coI'nplaant adds no

new claikns, bi€t seeks to elin3inate s€.pme, including their

clahki4 for breach of contract, negligence, negligence in

mortgage servicing, and breach of the innplied covenant

of good ::tsith and f<rir dealing. While the allegations in

new coniplaint are revised and reordered, the sul5stance

appears ii-fuch the same. In requesting leave, the t.ihaintiffs

do not explain the purpose or need for allowing theln to

an'lend.

Pursuant to Fecleral Rule 15(cr),"[t]he court should

freely give leave when iustice so requires." T.his decision

is connmitted to the Court`s sound discretion. .Roth Steel

I'rraci:r. v. Sharon Stee? Corp., 705 F2d .134, .155 (6tl7

Cir•.19133). Several factors may be considered in

detertizining whether to permit asi atnencllrsent. Cltidue
delav in filing, lack of notice to the opposing party, bad
faith by the moving party, repeated failure to cure

cieficiencies by previous amendinents, nradue prejudice to
the opposing party, aiid. fittil'€ty of arriendnient are all

#actors . wlaich may affect the decision. Fornara v. Davis,

371 US. 178, 1 c42, 83 S. Ct. 227, 91,. Ed. 2t1222 (1962).

Notice and substantial prejud.ice to t3-ie opposing party are

critical fitctors in deterg nining wlrether an an3endrnent

should be [*8] granted. Head v. ,IeIlzco flotrs. Auth., 870

.i^'.2a` 1I17, 1123 (6th C;gr.I989) (quoting H"ag7etamaas v.

SignaZ L. F'. Gas, Irac., 486fi.2d 479, 484 (6th Cia•.1 973))•

Delay by itself is not sufficient reason to deny a rnotion

to anie.nd. Id. However, a party must act with due
diligence if it intends to take advantage of the Rule's

Iilnerality. Clratted States v. Midwest Suspension & Brake,

491*'3d 1197, 1202 (6th C.'ir. 1^.95).

After careful consideration of this issiie, the Court
will grant the motion in part, but only insofar as the
plaintilfs seek to voluntarily disiniss Counts One, Four,
Six, Eight, and Ten of the first amended eonzplaint. "I'he
motion will otherwise be denied. This is for two reasons.

First, the plaintiffs offer no arguments as to why justice
recluires a grant of leave, btlt simply request that the
Court do so. The reasons why justice might require it are

not readily apparent on the face of the second amended
colnplaint., as it does not appear to represent a material,
substantive change to the existing comfrlaint. Except for

dismissing the clailns noted above, the second alnencied
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complaint appears little n3ore than a cosmetic retooling of

the first. In any event, as discussed below, the Court will

[*9; ^€Itiinately conclude that the plaintiffs' state and
federal statutory clailrls are sufficient as tl;cy are

presently pled.

'Moreover, and perhaps Inost importantly. the
plaintiffs have not explained why, if acting with due
diligence, they were unable to seek the Court's leave
before the parties had fiilly briefed the defendant's motion
for judgment on the pleadings. It appears botl-r parties
have expended a great deal of tinac and resources on
briefing this motion. This inctudes the defen(lant's brief,
an opposition, atzd a reply, not to mention plaintifis'
surreply. The surreply, filed without request for leave,

ge.nerated a rnotion to st.rilce on the part of the defendants,
an opposition, a reply and a motion for leave to iFile a

sulrepl}f fron-i the plaintiffs. With so iiiuch paper before
the Court, it is incumbent on the plaintiffs to explain why

.justice req€Iires allowing thein to amend, since to grant
the mot.ion in its entirety now would, in a sensc; send the
litigation back to square orie. Alttiough the substanee of

the second arrlended complaint appears siinilar to the
first, granting leave could nonetheless be prejudicial to

the defendant, in that it would, at a rninimuan, be requircd
to carefully review [* I{)J the second amended conzplaint,
file another answer, and possibly conduct additional
research and retool its earlier arguments for dismissal.

In the Court's view, the plaintiffs have not justified

their nrotion by the ternis of Federal Ra.rte 15;n,).

However, as noted, the plaintiffs will be permitted to

elisr€ina.te Gounts One, Four, Six, Eight, and Ten from the
amended coniplaint as it currently stands, In that regard

alone, the motion is granted. It is othelzvise denied.

The Court denies the plaintiffs' Motion for Leave to

Supiple€3ient the Second Amertded Complaint or in the
Altcrnat.ive the First Aniended C;on7plaint. This denial
conzes foi• reasons sirnilar to those stated above, in that

the plaintiffs have not justified their delay in presenting
this material, in light of the extensive briefing on the

defendant's motion and the likelihood ofprcjudice.

Iii. dudgrne ►it csai the Pleaclings Standard

The discussion now shifts to the defendant's motion

for judgment on the pleadings. "For purposes of a motion
for judgrnent on the pleadings, all well-pleaded nlaterial

allegations of the pleadings of the opposing party must be

taken as true, and the motion tnay be granted only if the
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moving party is nevertheless clearly [* 11; entitled to

jtIdgn3e.nt." JP1forgcrrr C'nase Bank, ,Y.,4, v. bYinUez. 510

li`.dcl 577: 581 (fth C:rr•.2007) (internai citation and

qL1CDtat1o%i n"larlCs C7IT1Itted ).

The sanic standard for deciding a Kitle 12(b)(6)

naotiszn to dismiss applies to a Rrtle 12(c) nrotion for
:judgnaecat on the pleadings. Roth v. .C,daztnczn, 650 I`.3d

603, 60:5 ('dfh Cir.2011). A 12(b)(6) motion tests the

sufficiency of the cornplaint. To survive a:ILule 1 L(b){b)
motion to dismiss, "a complaint niust coaitain sllffieYeIit
#acttial matter, accepted as true, to 'state a claim to relief

t13at is pl<.t saible on its face."' A.s•hernft v. l,rl;ol, 556 U.S.

662; 678, 129 S. C;t. 1937, 173 L. Ed. 2d 868 (200ic)

(qtictilig Bell A€l, Corp. v. Tivonthl)^ 550 U.S. 544, 570,

127 S. C;l. 1955, 167 L. Ed. 2d.929 (2007),+. A clai.rxz is

plausible on its face "when the plailrtii'f pleads factlial

coB7teut that allows the coul-€ to draw the reasonable
inference that the defendant is liable for the misconduct

alleged." qbal, 55:5 U.S. at 673' (citing 7vvomb?;%, 550

U.S. at 5.56).

IV. Law and Argutlaent

The plaintif'fs have vola.iniarily dislxaissed C;orints

One, Four, Six, Eight, and Teti, and the defendant

concedes the sufTiciency of Count Nine. Therefore, the

only clailiis reniaining for the Cottrt's consideration are
those under the Ohio Consumer Sales Practices Act, the

'I:'ruth in [* I21 i.ercding Act, and the Fair Debt Collection
Practices Act, along with the plaintiffs' cla'a.m for

negligent inflictioii of elrr.otiosaal distress. These elairns

are addressed below.

A. Ohio C'crnsumer Sales Practices Act

The Ohio Consurner Sales Practices Act ("OCSPA")

allows a consumer to recover against a"supplier" who

coninzits deceptive, unfair, or uliconscionable acts before,

during or after a consumer transaction. Ohio Rev. Code

Ann. ;`§ 1345.01 - 03. In this instance, the plaintiffs allege

that CitiMortgage, either as owner or servicer of the
t-nortgage, violated the OCSPA wlien it charged them

attorneys' fees and costs, relating to ttce 2009 foreclosure.

The plaintiffs contend that by so charging tltean, the

defendant conimitted unfair, deceptive, and

unconscionable acts or practices and violated the

settleanent agreement, the Inodificatiolr of the agreetiient,

atid the stipulated final dismissal.

Cit.ih%Iort€;age argues that the plaintiffs' clain; fails as
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a matter of law, because, in its view, it is relieved of
liability LIrader a provision of the OCSPA exempting

transactions between "financial institutions" and their

custorners. C11ric Rev. Cucle. Ann. § 1$45.E31(41. A

teflnancial institution" can be a national bank, (*I31 a

federal savislgs association, a bank, a banlcing association,

a trtist company, a savings and loan a:5sociation, or other
banking institution irlcorponited or organized under the

laws of'anv state. f)hio Rev. Ccrcle,4rrn. § 5725:01 (West).

'1"he defendatit contends ttiat it qualifies as a financial

institution because it is an entity that "lends money when

it exterlds c.redi.t." il3oe. 20-1 at 6, citing Le.ivi:s v, ACI3

Business =S'erviCe6:. :IPFC<, 135 r:3d 389, 412 (eitl. Cir.

1498). At the present postiare, this argument has no rnerit,

as Citilvlol-tgage has only raised ati is::Ile of 1'act that

canlaot be resolved oIi this niotion. Besides the fact that

CitiMortgage has put oIi no evidetice that it'"lends naoney

when it extends credit," the complaint indicates that

CitiMortgage did not originate the mortgage loan in

question. The plaintiffs allege that CitiMortgage becaine

either the owner or serv-icer of the loan after they

defartlted, atid they Inairltain that the defe.ndant was

actl7ig as a. "debt collector" wherl it toolc tlie actions

challenged in this suit. Even if its true that t;.'.itiltrfor-tgage

"lends money when it extends credit" in some context,

the amended complaint does not suggest it is the case in

this instanee. See ;Wronger v. Deutsche Bank, 2011 U.S.

Z?ist. LEXIS 77790, 201.1 TVL 2930907, cat *10 (,N%L). Ohio

July 18, 2011) [*14] (conchidiirg that a bank's status as a

"financial institution" with regard to one transaction does

not exempt it fron) sLiit under OCSPA if it acted as a debt

collector in another).

Debt collectors, whether as loan servicers or

assignees, are €iot explicitly exen-Ipted under the act. See,

e.g., JMnger v. Deutsche .c3crnk. 2011 L'.S. Dist. LEXIS

77790, 2011 tfL 293 09t17, at *10 ("f^i.1:,7. Ohio July .18,

2011); Kline v. MERS, Inc., 2011 V :S. L`3tst. l..li'XIS

16338, 2011 WI, 692235, at *rR-y (S.D.Ohio F'eb. 18,

2011). As a conseclaence, CitiMortgage's assertio.ax that it
"len.ds Inonev when it extends credit" is not sufflcrelrt, at
this stage in the proceedings, to defeat the plaintiffs'

clairn that the defendant was actirlg as a debt collector in

violation of the OCSPA.

The defendant also rnaintains that it is exempt frorn

suit under OCSPA because it qualifies as a "dealer in

intang,̂ i131es." The defendant notes that the term "dealer in

intangibles" inclttcles "every persor, who keeps an office
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or other place of busine.::s in this state and engages at
such office or other place in a business that consist:s

primarily of lending nioney ... rvith a view to profit or

personal earn.ings.` Ohio Rev. Code .Finri. § 5725.01

(West). CitiMortgage claims that tlte Settlenierit
Agreerraext, the ts7odifieation [*I5] agreement, and the
assignment of the nrortgage indicate that it lends nioney
with a view to profit. In the Gourt's view, the defendant's
general reference to these docunsents offers little sense as

to u>hetlter its b€isirtess "consists prirnarily of lending
money ... with a view to profit." Whether CitiMortgage
is a"dealer in intarcgibles" is ati isstte of fact, not

susceptible to the preseiat inotion.

Finally, CitiMortgage ,ttggests that it is an exeiiipted

financial itistitutioti because its parent conrpany is a
natioizal bank. In this instance, the fact that the

defendant`s parerit curnpany is a national bank says little
about the defendant's status under the act. 'I'he act
exe€npts banks, not bank subsidiaries, and CitiMortgage

does not explicitly argue that it is a bank. And based on
the allegations in the coinlalaint, CitiMortgage was not
acting as a bank but as a debt collector when it took the

actions being cha.llenged in this suit. The plaintiffs state
that only after they clefa-Lilted did CC;itiMoa'tage become the
owner attdr`or servicer of the mortgage. C)n a tncrtion iiPr

:ludgmerit on the pleadings, the Cousl accelits the
allegations in the complaint as true and grants the ntotion
only rvhen there is no inaterial [* 16] issue of fact and the

moving party is entitled to .jttdgment as a matter of law.

In this irtstance, CitiMortgage has not .tnet the standard

CitiMortgage's nlotion will be denied as to the

plaintiffs' OCSPA claim.

B. Trtath in C,enditrg Act

The plaintil'fs allege violations of the "1"ruth in
Lending Act on the ground that CitiMortgage failed to
respond to requests for inforination pursuant to 15 U.S.C`.

§ 1641(i)l2). 'I`hat section, entitled "Liability of

Assignees," requires that a servicer of a consumer
obligation, npon written request of the obligor, "provide
the obligor, to tlie best kttowledt;e of tite servicer, with

the name, address, and telephone nutnber of the owner of
the obligation or the master servicer of the okaligation." 15

U.S.C. § 1641(f}(2). Section 1640 describes the

consequences for a failure to cotnply with this

requirene.nt, providing for actual and statutory damages.

15 U.S.C. § 1640(a). In this instance, the plaintiffs

maintain that they are entitled to both, because

l'age 5

CitiMortgage, as the servicer and owner of the debt,

never responded to their requests firr information.

The defendant contenzis that this c3ain2  fails as a

matter of law, because TILA liability itnder section 1641

ext.ends only [*17] to creditors and not to loan servicers.

While C;.itiMortgagc is correct that loan servicers are not
subject to liability under the act, its a3•gument has no
merit, becaitse the plaintiffs allege, and the Loan
Modification Agreesnent indicates, that CitiMortgage is
the owner of the debt, in addition to allegedly being the

loan servicer. Pursuant to 15 U.S.C. §1541, "[a] servicer

of a consumer obligation arising from a consrttner credit
transaction shall not be treated as an a;ssigttee of such

obligation for purposes of this section uaale:i,s the servicer

is or was the owner of the obligation." Therefore, because
the plaintiffs tnaintain that CitiMortgage is both the
set-vicer and owner, it is not relieved of liability on this

ground.

The defendant also corttends that the plaintiffs' claim
for statutory damages fails on its face because timiilg
violations alone do not qtsalify for statt'tory damages in
the Sixth Circuit. The Court disagrees. First, the plaintiff's

do not allege a timing violation, Rather, they allege a

total non-disclosure violation as the defendatit allegedly

never pz°ovideci thena with the inforra7ation required by

.recriori 1641(j)(2). (See Amended f<omplaint 1972,73).

Second, neither of the [* 18) cases cited by the defendant
hold that statutory damages are unavailable to a plaintiff

claitning a sectaoai 1 t441(f)(2) violatiott. Instead, both

cases grapple witb the propriety of stat.tttory damages

relating to claims of improper form and timing under 15

II.,S.C. § 16.38(1>). See Z1.S. v. .t"'et-rojj`-Ktine, 557 F.3d

285, 296 (fitla Cir, 2009); Bc7ker v. 5unrty C:hevrotet, Ine.,

349.1%.3d 862 (fith C'ir. 2003). The plaintiffs in the present

case allege no such. violation, and CsitiMortgage does not
explain hoNv the citeci cases might lte othe.ra^>^ise applicable

in this instance. Its argetnient is therefore rejected. The
Court also rejects the defendant's argument that the

plaintiffs failed to adequately plead actua3 damages.

CitiMortgage's rnotion will be denied as to the

plaintiffs' TILA claiin.

C. Fair Debt Collection Practices Act

The defendant argues that the plaintiffs' FDCPA

claim fails on its face because it is not a°debt collector"

under the act. '1'he F]L1Cl'A defines "debt collector" as
"any person -avho uses any instrumentality of interstate
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coninierce or the inails in any business the principal

purpose of ^.vhich is the collection of any debts, or who
r-egularly collects or atternpts to collect, directly or

indirectly, [* 19; debts owed or due or asserted to be

owed or due another." 15 :i.S:C'. § 16,02cr (West).

Generally, "[a j bank that is 'a creditor^ is not a debt

collector for the purposes of the FDCPA and creditors are
not subject to the. FDCPA when collecting thcir

accotints.'" i1foaatgonrr:ry v. Huntirrgtorr .F3crnlr, 346 P3ca

693, 60 (Gtdr Cir. 2(103J (citilig Stufjvrdv. Cross Country

lianfc; 2621<'.,Supp.2r/ 776; 794 {d^l..U.Ky. 2003), Hoivever,

when it comes to an entity which did not oxiginate the
debt, as is the case here, the distinctioia between

"creditor" or "debt collector" stattis depends on the state

of the debt at the tisne it was acqztired. Brir:tge v: C}ewen

T'eta'. ^'san&; FSB, 68 1 F 3d 355, 359 ((Ith Cir. 2012). If the

debt was defaulted at the tiaixe of acquisition, the entity

rriay be treated as a debt collector for purposes of the

FDCPA. Id.

In this instance, the amended cotnplaint, when
viewed in a light most favorable to the plaintiffs,

indicates that the debt was defaulted at the time it was
acquired hv CitiMortgage. The plaintiffs filed for

bankruptcy on 12 October 2004, and the debt was

assigned to CitiMortgage on 15 January 20(}5, while
barakruptcy proceeclin;s were pend"zng. (Ainended

Complaint 112; Defendant's Exhibit B). [*20] The
aniended complaint _provides that the defendant "appears
to be the current nrortgage owner and/or servicer who

became so after the account was in defatz:lt." (A.znended
Coinplaint "(6). Based on these facts, not only is it
reasonable to infer that the assignment occurred durin.g

the plaint.ifFs' default, it would be unreasonable not to

make such an inference.

CitiMortgage, however, urges the Court to take the

latter ronte and conclude that the assignment occurred
,prior to default, based on a discrepancy it perceives in the

arriended conrplaint_ (See Aanended Complaint i;12). The
allegation laiehlightect by CitiMortgage states that "[o]n
October 12, 2004, Plaintiffs filed a Chapter 13

banlcruptcy plan to reorganize their finatacial obligations
to repay arrearage on their mortgage held by Defendant."
It seems that, in CitiMortgage`s view, this sentence
should be interpreted to rnearc that "the plaintiffs filed for

bankruptcy in order to pay arrearage on a ntortgage that
had been held by the defendant since before plaintiffs'

default." It is the Court's opinion that, if anything, the

Page 6

allegation is ar.nbig€ious as to the state of the debt when

£'iti44crrtgage obtained it, and this anibig€iity is not

sufficient to [*21] defeat the .plaintiffs' claim.

Moreover, it is curious that CitiMortgage would urge

an interpretation that so clearly contradicts the evidence

that it submitted for the Court's review. It was

CitiMortgage who provided the Cotzrt with a docuanent
indicating that it owned the debt and that the assignriient
occurred on 15 January 2003, at which tirne the plaintiffs
had been in bankruptcy for ovei, three months.

CitiMortgage cannot have it both ways. Vicwing. the
ctllegations and the evidence against the applicable
standard, the Court cannot reasonably conclude that
C'itiMortgal;e acquired the debt prior to deiault. For these

reasons, the defendant's argument has no rnerit.

Citimortgage's xuotion will be denied on the FDCPA

sourit.

D. Negllgent Ifxflietiorx of Emational IDisti•ess

2fhe defendant tnaintains that the plaintiffs' claini for

negligent infliction of emotional distress fails as a matter
of law, and the Cotrrt agrees. "[k]ecoveAy for negligent

inflictiori of severe entotronal distress has typically been

limited to irastances where the plaintiff has either
witnessed or experienced a dangerous accident and/or

was sub,jected to an actual physical peril." ICulcli v.

5tratctur-cal Il'z'hers, 1nc., 78 C)hto St. 3d 134, 1997 Ohio

219, 677 N.E.2d 308, 329 (Olaio 1997). [*221 The facts

of the present case do not fall into eitlier categot-y.

As to the plaintiffs' negligent infliction of eanotional

distress claini, the defendant's motion will be granted.

V. Conelusion

For the reasons stated above, the defendant's motion
for partial judgsnent on the pleadings is granted in part

and denied in part, (Resolving Doc. 20). The plaintiffs'

anien.ded znotion for leave to file a second amended
complaint is granted in part and denied in part.
(Resolving Doc. 31). The plaintiffs' n}otion for leave to
supplement the second arnearded coinplaint or, in the
atternative, thc first amen€ied complaint is denied.

(Keso(virig Doc. 40)

The plaintiffs' first amended coanplaint is the

operative pleading in thi; xnatter. Of the claims asserted

t.he:rein, only the OCSPA, FDCPA, TILA, and RESPA



claiins survive.

IT 15 SO ORDERED.

Ist Lesley Wells

2023 U.S. Dist. 7...FXIS I0254, *22

LT-NITEU STATES DISTRICT JUDGE

Date: 25 Januat-y 2013
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