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IN THE OHIO SUPREME COURT é&%ﬁz
State of Ohio,
Case No. 2013- 332
Plaintiff-Appellant,
V. D On appeal from the Butler
County Court of Appeals
Donald Lee Johnson, : Twelfth Appellate District

Case No. CA2011-11-212
Defendant-Appellee.

" EMERGENCY MOTION FOR STAY OF BRIEFING SCHEDULE
IN THE COURT OF APPEALS PENDING RESOLUTION OF THE CERTIFIED
CONFLICT FILED IN THIS COURT

On February 25, 2013, Appellant Donald Johnson filed a notice of a certified
conflict in this Court. But until this Court decides whether a conflict exists, his case
remains pending in the Twelfth District Court of Appeals. As explained in fhe attached
~ Memorandum in Support, because resolution of the conflict wili decide which issues
Mr. Johnson can investigate and present to the court of appeals for review, he asks this |
Court to stay the briefing schedule in the court of appeals until this Court decides
whether a certified conflict exists, and if a conflict is found, he asks that the stay
continue until the conflict may be resolved.

Respectfully submitted,
OFFICE QF THE OHIO PUBLIC DEFENDER

/

HAR 12 7018 E. Kelly MihecikY8077745)
CLERK OF COURT
 SUPREME COURT OF OHIO )




Assistant State Public Defender
250 East Broad Street — Suite 1400
Columbus, Ohio 43215
(614) 466-5394
(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov
Counsel for Appellant Donald Lee Johnson
Memorandum in Support
L Introduction.

The court of appeals refuses to grant newly appointed appellate counsel access to
the presentence investigation report relied upon by the trial court in choosing Mr.
Johnson's sentences and fines. Because the contents of that report were essential to the
trial court’s selection of Mr. Johnson’s punishment, that report is material to his appeal.

The Fourth District Court of Appeals allows newly appointed appellate counsel
to review the presentence investigation report prior to filing an appellant’s brief. For
that reason, on Fébruary 21, 2013, the court of appeals certified the following conflict to
this Court: whether newly appointed appellate counsel could review the contents of a
presentence investigation report. Attached as Exhibits A. But without granting
appellate counsel access to the report, on that same day, it ordered Mr. Johnson to file
his appellate brief by March 14, 2013. Attached as Exhibit B.

Mr. Johnson immediately moved the court of appeals for a stay of the briefing

schedule. Alternatively, he asked for an extension of time to file his brief in the event



that the request for a stay was denied so that he could ask this Court to order a stay of
the briefing schedule. Attached as Exhibits C and D. By an entry dated March 6, 2013,
the court of appeals denied Mr. Johnson’s request for a stay but granted him until
March 27, 2013 to file his merit brief. Attached as Exhibit E. Because the contents of the
presentence investigation report are vital to an effective appeal and Mr. Johnson is
likely to succeed on the conflict question, he asks this Court to stay the briefing
schedule in the court of appeals until this Court can determine if a conflict exists. If a
conflict is found, he asks that the stay continue until the conflict has been resolved by

this Court.

IL The presentence investigation report is material to the issues on appeal,
and Mr. Johnson is likely to succeed on the merits.

A. Access to the presentence investigation report is essential
to a meaningful appeal.

Before selecting Mr. Johnson’s sentences and fines, the trial court said that it
“review[ed] and consider[ed] the principles and guidelines of the sentencing statute,
O.R.C. 2929.11, the factors the Court should consider in Section 2929.12 and 2929.13,
and a presentence investigation report, and the defendant’s record and the facts of this
case,” Oct. 31, 2011 Disposition Hearing Tr. 13. It then imposed an aggregate sentence
of thirteen years of imprisonment and $19,000 in fines.

If a presentence investigation report is prepared, the trial court must consider

that report before imposing a defendant’s sentence. R.C. 2929.19(B)(1). State v. Ellis, 4th



Dist. No. 06CA3071, 2007-Ohio-2177, 1 32 (if a PSI includes detailed financial
information, it is enough to satisfy R.C. 2929.19(B)(5)"), and State v. Mayor, 7th Dist. No.
07 MA 177, 2008-Ohio-7011, 2008 Ohio App. LEXIS 5868, 11 18, 26 (noting that a trial
court may consider the PSI in selecting the defendant’s sentence). And a presentence
investigation report contains information material to selecting a defendant’s
punishment. R.C. 2951.03(A)(1) (stating that é presentence investigation report shall
include the circumstances of the offense, the present circumstances of the defendant, his
or her social history, his or her criminal record, his or her juvenile record, and may
include other matters specified in Crim R. 32.2 as well as the results of any physical and
mental examinations), and R.C. 2929.11 and R.C. 2929.12 (identifying the factors a court
considers in selecting a defendant’s sentence).

The trial court considered and relied upon the information contained in Mr.
Johnson’s presentence investigation report when selecting his sentences and fines;
consequently, the information in that report is material to Mr. Johnson’s appeal. Mr.
Johnson cannot effectively investigate, evaluate, and present the assignments of error in
his appeal unless and until, appellate counsel has access to the presentence

investigation report, but the court of appeals refuses to grant counsel access.

1 Revised Code 2929.19(B)(5) requires that a trial court consider the defendant’s present
and future ability to pay a financial sanction before one may be imposed.
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B. If this Court finds that a conflict exists, Mr. Johnson is likely to
succeed on the merits.

The requested stay should be granted because Mr. Johnson is likely to succeed on
the merits in this Court. A certified conflict exists, as demonstrated by the Twelfth
District Court of Appeals’ entry certifying a conflict. Should this Court agree, Mr.
Johnson is likely to succeed on the merits of his position.

The court of appeals is forcing Mr. Johnson to pursue his appeal without access
to the full record on appeal — a record to which both the prosecutor and the court have
access. That is fundamentally unfair; Mr. Johnson cannot adequately investigate or
present all of his potential assignments of error without access to the full record. ltisa
v‘iolation of due process to compel him to proceed in these circumstances. See Fifth and
Fourteenth Amendments to the United States Constitution; Ohio Constitution, Article I,
Section 16. See generally Brady v. Maryland, 373 U.S. 83, 887, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963) (recognizing that that the Due Process Clause protects a defendant’s access to
information that is material to either his guilt or punishment). Indeed, he may waive
arguments that he does not know he has, and he may make frivolous arguments that
could have been investigated. Moreover, allowing appellate counsel to see the report
will not alter its confidential nature. Further, Mr. Johnson is permitted to see the report
pursuant to statute.

Revised Code Section 2953.08(A) states that a defendant may appeal his sentence

as a matter of right, and R.C. 2953.08(F)(1) says that any presentence investigation
5



report will be made a part of the record. Thus, the plain language of the statute leads to
the logical conclusion that the presentence investigation report may be reviewed in
determining the propriety of the punishment imposed. Indeed, the trial court is
directed to transmit the report to the court of appeals as part of the appellate record.
R.C. 2953.08(F)(1). And just as defense counsel is able to review the presentence
investigation report prior to the imposition of a defendant’s sentence, appellate counsel
must be permitted to review the presentence report when investigating a challenge to
the sentence that was imposed.

Furthermore, Mr. Johnson’s right to a meaningful appeal and the effective
assistance of appellate counsel can only be satisfied if his appellate counsel is permitted
to see the report. Sixth and Fourteenth Arﬁendments to the United States Constitution;
Ohio Constitution, Article I, Section 10; Strickland v. Washington, 466 U.S. 668, 687-88,
694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); State v. Bradley, 42 Ohio St.3d 136, 141-42, 538
N.E.2d 373, 379 (1989). To protect those rights, counsel mtist be able to adequately
investigate the trial court proceedings to determine if Mr. Johnson’s convictions and
sentences comported with law. Appellate counsel cannot investigate the propriety of
the punishment imposed if he or she is prevented from reviewing the information that
was relied upon by the trial court in making its determination. Moreover, in later
proceedings, counsel’s failure to raise certain arguments cannot be determined to be the

result of a strategic decision — counsel was simply prevented from discovering those



claims. And finally, it is worth noting that if this Court finds that a conflict exists, it is a
waste of resources to ask Mr. Johnson to file his merit brief in the court of appeals
before the conflict has been resolved because at the conclusion of the case before this
Court, the action will be remanded to the court of appeals for further proceedings.

III. Conclusion.

Based on the foregoing, Mr. Johnson asks that this Court order a stay of the
briefing schedule in the Butler County Court of Appeals until this Court decides
whether a conflict exists, and if a conflict is found, Mr. Johnson asks that the stay be
continued until this Court resolves that conflict.

Respectfully submitted,

"OFFICE QFfTHE OHIO PUBLIC DEFENDER

E. Kelly MihgeikT0077%45)
AssistaptState PublieDefender
250 East Broad Street — Suite 1400
Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov

Counsel for Appellant Donald Lee Johnson



CERTIFICATE OF SERVICE
I certify that a true copy of the foregoing was sent by regular U.S. Mail, to the
office of Michael A. Oster, Jr., Assisting Prosecuting Attorney, Butler County Prosecutor’s

Office, 315 High Street, 11* Floor, Hamijtton, Ohio 45 11 this 12th day of March, 2013.

E. Kelly Mihocik \8QZ7745)

Assistant State Ptblic Befender

Coungtl for Appellant Dowlild Johnson
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EXHIBIT

A”

IN THE COURT OF APE’EA;_SQ? BUTLER COUNTY, OHIO

STATE OF OHIO, di3Fes 2| PH 2: S§ASE NO. CA2011-11-212
’:‘J‘Il%f\a‘z, L. Swain
Appeliee, EUTLER COUNBNTRY GRANTING MOTION TO
LLERK OF COURTGERTIFY CONFLICT
VS. FILED BUTLER CO.
COUHTOFAPPEALS
DONALD LEE JOHNSON, :
FEB 21 2013
Appellant. X
MARY L. SWAIN

. F COURTS . . . e
The above cause Is before%EeRécg)u pursuant to a motion to certify conflict filed

by counsel for appellant, Donald Lee Johnson, on January 25, 2013. No response to
the motion has been filed. The motion seeks certification of this court's decision
denying newly-appointed appellate counsel the opportunity to review the appellant's
presentence investigation report as in conflict with a decision by the Fourth District
Court of Appeals, State v. Jordan, 4th Dist. Case No. 03CA2878 (Nov. 17, 2003).

This court is authorized to certify a conflict to the Ohio Supreme Court for resolu-
tion pursuant to Section 3(B)(4), Article IV of the Ohio Constitution, which states that
when the judgment or order of a district court of appeals conflicts with a judgment pro-
nounced upon the same question by another court of appeals, the court shall certify the
matter to the Supreme Court of Ohio for review and final determination.

Upon consideration, the motion is GRANTED. The issue for certification is
whether, pursuant to R.C. 2951.03, newly-appointed appellate counsel is entitled to

obtain a copy of the defendant's presentence investigation report.

IT IS SO ORDERED. Q

Robert P. Rin R
Admjnistrativej
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EXHIBIT
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IN THE COURT’ OF APFIDEALS OF BUTLER COUNTY, OHIO

8 F)Y i‘ \";t\u .
STATE OF OHIO, & EF’LER cour(;, v CASE NO.CA2011-11-212
K OF COUQ?a
Appellee,
ENTRY DESIGNATING DUE DATE FOR
vs. : APPELLANT'S BRIEF
D BUTLER CO.
DONALD LEE JOHNSON, oo or Of APPEALS
Appellant. FEB 21 2013
MARY L. SWAIN
CLERK OF COURTS

In accordance with the entry granting motion for extension of time filed by the
court on February 16, 2013 and the court's entry granting appellant's motion to certify
conflict, appellant's brief shall be filed on or before March 14, 2013.

ITIS SO ORDERED.

2wl 7R

Bennett A. Manning, Maglstrat(/




EXHIBIT

C

IN THE Kdﬁﬁ‘ﬁ OF APPEALS
BUTLER COUNTY, OHIO
TAABEERR A RN ATE DISTRICT

W\R‘( L. S\

State of Ohio, 'J TLER CcOouNTs
tPL( 0” COU!\ 13 L_
Plaintiff-Appellee, : C.A. Case No. CA 2011-11-0212
O-
v 1\fe“ce’l>~\'6
9,06 po®
WO of
co® 4
Donald Lee Johnson, ,L% "[SB
EQ’% Q\NP‘\N'(S
Defendant-Appellant. " P\é“:\ \6? o
-

MOTION FOR EXTENSION OF TIME

This motion is filed in the alternative to Appellant Donald Lee Johnson’s
contemporaneously filed Motion to Stay. Should this Court deny Mr. Johnson's request
for a stay, he asks for a twenty-day extension of time to file his merit brief to ensure
sufficient time to request a stay from the Ohio Supreme Court. App.R. 14(B).

Respectfully submitted,

OFFICE OF THE OHIO PUBLIC DEFENDER

&/E. Kelly Mihocik (09745

Assistant Stafe Public Defende
(Counsel for Defendant)
50 East Broad Street,-S
Columbus, Ohio 43215
(614) 466-5394

(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov

Counsel for Appellant Donald Lee Johnson




Memorandum in Support

Prior to filing his merit brief, Mr. Johnson asked to view the presentence
investigation report relied upon by the trial court when imposing Mr. Johnson’s fines
and sentences. This Court denied his requests. But on February 21, 2013, this Court
certified a conflict in Mr. Johnson's case. On that same date, but in a separate entry, this
Court ordered Mr. Johnson to file his merit brief on or before March 14, 2013.

Contemporaneously with the filing of this motion, Mr. Johnson filed a motion to
stay the briefing schedule until the Ohio Supreme Court determines whether it will hear
arguments in the certified conflict case, and if so, Mr. Johnson has also asked that the
proceedings in this Court be held in abeyance until the Ohio Supreme Court has issued
a merits decision. This instant motion is filed in the alternative and asks for an
extension of time to file his merit brief in this Court, should this Court deny his motion
to stay. Mr. Johnson would ask for this extension to ensure sufficient time in which to
ask the Ohio Supreme Court for a stay of the briefing schedule in this case.

This is Mr. Johnson'’s fourth request for an extension of time to file his merit brief.

Respectfullysubmitted,

\E./l@ly Mihocjk{0077745)

Assistant Sate Public T
(Counsel for Defendant)

250 East Broad Street, Suite 1400
Columbus, Ohio 43215
(614) 466-5394
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(614) 752-5167 (Fax) ’
kelly.mihocik@opd.ohio.gov

Counsel for Appellant Donald Lee Johnson

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was been served this 27th day of

February, 2013 by regular U.S. Mail, on the Butler County Prosecutor’s Office, 315 High

Street, 11t Floor, Hamilton/Ohio 45011.

E. Kelly Mihocik 45)

#388109




EXHIBIT

D

IN:THIE GEYYRT OF APPEALS
BUTLER'COUNTY, OHIO
0WFEF TH ARRELLATE DISTRICT

MARY L. SWAG-

State of Ohio, BUTLER COUN‘
CLERK OF COURT®

Plaintiff-Appellee, : C.A. Case No. CA 2011-11-0212

. cO.
V. M UT \_ER
Fg—ggweoe APPENS
c

Donald Lee Johnson,

Defendant-Appellant. ARt \NNm s
QLERKOFC

MOTION FOR STAY

Appellant Donald Lee Johnson asks for a stay of the briefing schedule until the

Ohio Supreme Court determines whether a conflict exists and if so, resolves that

conflict. As set forth in the attached Memorandum in Support, Mr. Johnson can

demonstrate (1) a strong probability that the Ohio Supreme Court will decide that a
conflict exists, and (2) the likelihood of his success on the merits.
Respectfully submitted,

OFFICE OF THE OHIO PUBLIC DEFENDER

E. Kelly Mihocik (00

(Counge
250 East Broad Street Suite 1400
Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 (Fax)




kelly. mihocik@opd.ohio.gov
Counsel for Appellant Donald Lee Johnson
Memorandum in Support
Mr. Johnson has asked this Court if prior to the filing bof his merit brief, he could
see the presentence investigation report that was relied upon by the trial court when
imposing his sentences and fines. See Nov. 29, 2012 Mot. to View and Supplement
Record with Presentence Investigation Report; Dec. 17, 2012 Mot. for Reconsideration.
Those requests were made, in part, because the information contained in that report (or
the lack thereof) is crucial to investigating Mr. ]ohnson’s assignments of error.
| In entries dated December 7, 2012 and January 16, 2013, this Court denied Mr.
Johnson's requests. On January 25, 2013, Mr. Johnson filed a motion to certify a conflict
on this issue, because this Court’s orders were contrary to the orders of the Fourth
District Court of Appeals. Contemporaneously with the filing of his requests to view
that report, Mr. Johnson filed for two extensions of time 80 that this issue could be
resolved before filing his brief.! Dec. 18, 2012 and Jan. 31, 2013 Mots. for Ext. Those
motions were granted; most recently, on February 6, 2013, this Court granted his
request for an extension but specifically denied his request to stay briefing of this case
should this Court grant his motion to certify a conflict. Feb. 6, 2012 Entry Granting Ext.

of Time, attached.

1 In total, Mr. Johnson has asked for three extensions of time to file his merit brief. The first request was
made on November 19, 2011, prior to filing his motion to view the presentence investigation report.
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On February 21, 2013, this Court granted Mr. Johnson's motion to certify a
conflict to the Ohio Supreme Court. As a result, on February 25, 2013, Mr. Johnson filed
a notice of a certified conflict in the Ohio Supreme Court. Attached. The Ohio Supreme
Court has not yet ruled on whether a conflict exists. But nevertheless, on February 21,
2013, this Court ordered Mr. Johnson to file his merit brief on or before Thursday,
March 14, 2013.

This Court should stay the briefing of Mr. Johnson’s merit brief because the Ohio
Supreme Court is likely to find that a conflict exists, Mr. Johnson is likely to succeed on
lthe certified question, and Mr. Johnson's access to the presentence investigation report

~will impact the issues raised in Mr. Johnson’s merit brief.

It is likely that the Ohio Supreme Coﬁrt will determine that a conflict exists
because this Court has already certified a conflict. Consequently, the Ohio Supreme
Court is likely to order briefing, S.Ct. Prac. R. 4.2(D).

Mr. Johnson is also likely to succeed on the merits. The resolution of the certified
question is fundamental to the investigation and presentation of Mr. Johnson’s
assignments of error. As explained in Mr. Johnson’s December 17, 2012 Application for
Reconsideration (attached), Mr. Johnson was ordered to pay a $19,000 fine. Pursuant to
R.C. 2929.19(B)(5), prior to imposing a fine, the trial court must consider the defendant’s
present and future ability to pay. In making this determination, the court of appeals
will review the presentence investigation report. State 0. Eliis, 4th Dist. No. 06CA3071,

2007-Ohio-2177, 1 32. Disposition Hearing Tr. 13. Moreover, pursuant to R.C. 2929.11,
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292912, and 2929.13, a trial court must consider certain factors before imposing a
sentence. Information relevant to those factors should be found in the presentence
investigation report. For this reason, the Ohio Supreme Court regularly allows both
parties access to the presentence investigation report when a case is on appeal. See, e.g.
The Sup. Ct. of Ohio Case Announcements, 2013-Ohio-659 (Feb. 26, 2013) (ruling in
’State v. Long, Ohio Sup. Ct. Case No. 2012-1410, that appellant’s attorney shall have
access to the presentence investigation report).

Here, the trial court specifically stated that it was considering the presentence
investigation report before it imposed Mr. Johnson’s sentence. It is obviously
impossible for appellate counsel to know what is in that report and how that
information (or lack thereof) impacts the potential assignments of error without access
to the information. Because it violates Mr. Johnson’s due process rights to force him to
proceed in his appeal without access to the full trial court record ~ particularly when the
court and the prosecutor have access to that information — Mr. Johnson is likely to
succeed on the merits. See Fifth and Fourteenth Amendments to the United States
Constitution; Ohio Constitution, Article 1, Section 16; Brady v. Maryland, 373 U.S. 83, 887,
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) (recognizing that the Due Process Clause protects a
defendant’s access to information that is material to either his guilt or punishment).

Finally, because Mr. Johnson's review of the presentence investigation report will
influence the manner in which Mr. Johnson proceeds on appeal, it is logical to stay these

proceedings until the Ohio Supreme Court has resolved the conflict. It is a waste of this
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Court’s resources to order Mr. Johnson to file a brief in this Court in March 2013,
because it is likely that once the conflict has been resolved by the Ohio Supreme Court
that it will remand this case to this Court for additional briefing. Unless a stay is
imposed, this Court will review two sets of briefs, hear two oral arguments, and write
two judicial opinions. Instead, all of the issues should be resolved in a single
proceeding, which should take place after the Ohio Supreme Court has resolved the
conflict.

Based upon the foregoing, Mr. Johnson asks this Court to stay the briefing of this
case until the Ohio Supreme Court determines whether a conflict exists and if so,
resolves that conflict.

Respectfully submitted,

OFFICE (#F THE OHIO PUBLIC NDER

Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 (Fax)

kelly. mihocik@opd.ohio.gov

Counsel for Appellant Donald Lee
Johnson




CERTIFICATE OF SERVICE

1 hereby certify that a true copy of the foregoing was been served this 27th day

of February, 2013 by regular U.S. Mail, on the Butler County Prosecutor’s Office, 315

High Street, 11* Floor, Hamilton, Ohio 45011

E. Kelly Mihogi 77745)
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IN THE COURT OFF@QEE@F BUTLER COUNTY, OHIO

BIIFEB-6 PH 3: 1k

STATE OF OHIO, MARY L. Swaia CASE NO. CA2011-11-212
BUTLER™ COUNTY

bl

Appellee, GLERK OF COURENTRY GRANTING MOTION FOR

P EXTENSION OF TIME

vS. 09\\(;',9?6:
Q\\g'\)é“o 3y
DONALD LEE JOHNSON, ¢ ™ l
3 R APC

Appellant. < *v?w‘o“&

W

o\'@*

The above cause is before the court pursuantto a motion for extension of time
filed by counsel for appellant, Donald Lee Johnson, on January 31, 2013. The motion
requests additional time to file the appellant's brief, 20 days after the court rules on a

motion to certify conflict filed on January 25, 2013.

Upon consideration, the motion is GRANTED. The motion to stay this case
pending resolution of the conflict by the Ohio Supreme Court in the event the motion
to certify conflict is granted is DENIED.

IT IS SO ORDERED.

Robert P. Ringianﬁ‘,‘kdmrrﬁéffﬁueududge
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IN THE OHIO SUPREME COURT

State of Ohio,
Plaintiff-Appellant,
\

Donald Lee Johnson,

Defendant-Appellee.

13-0332

Case No.

On appeal from the Butler
County Court of Appeals

Twelfth Appellate District
Case No. CA2011-1 1-212

NOTICE OF CERTIFIED CONF LICT

Michael Gmoser (0002132)
Butler County Prosecutor

Michael A. Oster, Jr. (0076491)
Assistant Prosecuting Attorney
(Counsel of Record)

Butler County Prosecutor’s Office
Government Services Center

315 High Street — 11* Floor
Hamilton, Ohio 45011

(513) 887-3474

(513) 887-3489 — Fax

Counsel for Appellee State of Ohio

OFFICE OF THE OHIO PUBLIC DEFENDER

E. Kelly Mihocik (0077745)
Assistant State Public Defender
(Counsel of Record)

250 East Broad Street, Suite 1400
Columbus, Ohio 432 15

(614) 466-5394

(614) 752-5167 — Fax
kelly.mihocik@opd.ohio.gov

Counsel for Appellant Donald Lee Johnson

CLERK UF COURT
SUPREME CUUR1 OF OHID

EXHIBIT




NOTICE OF CERTIFIED CONFLICT

In accordance with S.Ct. Prac. R. 4.1, Appellant Donald Johnson files notice that
the Twelfth Appellate District has certified a conflict between its December 7, 2012 and
January 16, 2013 orders in State v. Johnson, CA201 1-11-212, which prohibit appellate
counsel from reviewing a presentence investigation report prior to filing an appellate
brief, and tllefourth District Court of Appeals’ order in with State v. Jordan, 4th Dist.
Case No. 03CA2878 (Nov. 17, 2003), which allows appellate counsel to haye access to
the presentence investigation report prepared in a case. The Entry Granting Motion to
Certify Conflict and the conflicting court of appeals’ korders are attached.

On January 25, 2013, Mr. Johnson filed a timely motion to certify a conflict in the
Twelfth Appellate District in case number CA2011-11-212. On February 21, 2013, well
within the sixty day period set forth in AppR. 25(C), the Twelfth Appellate District

certified the following question: whether newly appointed appellate counsel should

have the opportunity to review the appellant’s presentence investigation report.




Respectfully submitted,

OFFICE/OF THE OHIO PUBLIC DEFENDER

E. Kelly Mihoci
Assistant State Public Defender

4665394
(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov

Counsel for Appellant Donald Lee Johnson




CERTIFICATE OF SERVICE

y of the foregoing was sent by regular U.S. Mail, to the

1 certify that a true cOp
Butler County Prosecutor’s

office of Michael A. Oster, Jr., Assisting Prosecuting Attorney,

Office, 315 High Gtreet, 11 Floor, Hamiltor o 45011 this 255 dayo February, 2013.

Counsel for Appettant Donald ]ohns’on
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IN THE COURT OF KPE?AF{;E Qf BUTLER COUNTY, OHIO

IIFEB 21 PH 2: S8ASE NO. CA2011-11-212

STATE OF OHIO,
MARY L. Swalk
Appellee, : EUTLER ~COUNTY RY GRANTING MOTION 10
CLERK OF COURTSERTIEY CONFLICT
vS. FILED BUTLER CO.
GOURT OF APPEALS
DONALD LEE JOHNSON, :
FEB 2 1 72013
Appellant.
MARY L SWNN

RS
The above cause is before%e cour? pursuant to a motion to certify conflict filed

by counsel for appellant, Donald Lee Johnson, on January 25, 201 3. No response to

the motion has been filed. The motion seeks certification of this court's decision

denying newly-appoinied appellate counsel the opportunity o review the appellant's

presentence investigation report as in conflict wuth a decision by the Fourth District

Court of Appeals, State v. Jordan, 4th Dist. Case No. 03CA2878 (Nov. 17, 2003).

This court is authorized to certify 2 conflict to the Ohlo Supreme Court for resolu

tion pursuant to Section 3(B)(4), Article 1V of the Ohio Constntutnon which states that

when the judgment or order of a district court of appeals conflicts with a judgment pro-

nounced upon the same question by another court of appeals, the court shall certify the

matter to the Supreme Court of Ohio for review and final determination.

Upon consideration, the motion is GRANTED. The issue for certification is
whether, pursuant to R.C.2951.03, newiy-appointed appeliate counsel is entitled to

obtain a copy of the defendant's presentence investigation report.

T 1S SO ORDERED. Q
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FOURTH APPELLATE DISTRICT
SCIOTO COUNTY TIRGY 17 M4 B 29
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CLER OF COGTS

state of ohio,
Case No. 03CAZ8

appellee, :

v.
ENTRY

T

Stephanie Jordan,

Appellant. :

appellant filed a motion LO view the presentence

investigation report (~psi”}), based on the right to

effective assistance of appellate counsel under the Sixth

states, as

Aamendment to the constitution of the United

accorded by Bvitts V- zucey (1985}, 469 U.S. 387, 105 8.Ct.

830, 83 L.E-Zd g21. We stayed briefing in this case until

resolution of this issue.

STATUTORY BACKGROUND

r.C. 2951.03(B) (1) requires the trial court to permit

the defendant or counsel to view a p81 befoxre sentencing,

except for certain, specified contents:

(a) recomnendations as to sentence;

{b) diagpostic cpinions that the court
pelieves might seriously disrupt the
defendant’s rehabilitation, if aisclosed;

{c} sources of information obtained upon a
promise of confidentiality;

3354




scioteo App. - p3CR2878

(a) any other information that the court
believes might result in physical harm or
some othexr type of harm to the defendant.

or any other persor, if disclosed.

R.C. 2951.03(B) (2} requires the trial court to permit

the defendant or counsel to comment OB the PSI and permits

challenges to the factual accuracy of the PSI. However, under

z.¢. 2951.03(B) (3}, if the trial court pelieves that any

informatién is gubject to any of the four criteria for

nondisclosure, instead of releasing the pPSI to the defendant

or couwnsel, the court may provide an oral O written summary

of the information jt will use in sentencing. If it uses this

procedure, the trial court mist also permit the defendant or

counsel to comment on-the Summary .

tnder R.C. 2951.03(B) (4}, if the trial court discloses

any material to the defendant or counsel, the trial court must

also disclose it to the prosecutor.

tnder R.C. 2951.03 (B) {5) . 4f the defendant or counsel

challenges the accuracy of the PSI or any summary, the trial

court must either {a) make a finding as to the allegation, or

(o) make & determination that no finding ig necessary because

the matter challenged will not be taken into account in

getermining sentence.

v o oo o 00—




scioto App. >3- 93CA2878

R.C. 2951.03(D) {2) requires the defendant or counsel and

the prosecutor to return all copies of a PSI or summary. made

available to them and prohibits them from making other copies.

The statute also addresses the availability of the

report after sentencing. R.C. 2951.03 (D) (1) states that a PSI

and summary are confidential and not public records. The

gection directs an appellate court to receive and use a PST or

gunmary only &s authorized by R.C. 2953 .08{F) (1) . Further,

R.C. 2951.03 (D) (3) states that the appellate court shall

retain the PSI or summary under seal, except when being used

as authorized by R.C. 2953 .08 (F) (1) .

R.C. 2953.08(F) (1) requires the trial court to make the

psT a part of the record on appeal. It also states a court of

appeals that reviews a PSI in commection with an appeal shall

comply with R.C. 2951.03 (D} {3) — i.e.. shall keep it under

seal — when the court is not using it. The section further

states that an appellate court’s use of the PSI does not cause

the PSI to become & public record after the appellate court’s

uge of the report.

To summarize: The statutes require the trial court to

provide a PSI to the defendant ox counsel before sentencing.

After sentencing, the parties must yeturn any copies and not

make others. The PSI is placed under seal, is not a public

record, and may be used on appeal only by the appellate court,
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which must preserve its confidentiality when not using it.

There are other provisions for use by other authorized

perscmnel, including personnel of the Department of

Rehabilitation and Correction. However, we find no express

authorization to make the PSI available to an appellant or to

the prosecutox after sentencing and thus on appeal. Likewise,

pno special provision ig made for newly appointed coungel on

appeal.

ANALYSIS

Many Ohioc cases hold that 2 convicted defendant is not

entitled to view the pgI after sentencing. See, €.9.,

gtate ex rel. Normand V. Wilkinson {(Nov. 2B, 1995},

Franklin App. No. APE05-563 (prisoner could not compel

disclosure by writ of mandamus after sentencing); State ex

rel. Sharpless V. gierke (2000), 137 ohio App.3d 821, 739

N.B.2d 1231 (writ of mandamus seeking to qompel access to

psI for purposes of seeking postconviction relief); State

v. Fisher, Butler App. No. 88-09-190, 2002-0Ohio-2063, and

State v. Hicks, Butler App. No. cazpo2-07-162, 2003-Ohio-

506 {appellate counsel not de facto jneffective because

unable to view PSI after sentencing); and State v. Roberson

{zool), 141 ochio App.3d 626, 752 N.E.2d 984 [trial counsel

aot ineffective because unable to view parts of PSI

restricted under rR.C. 2951 .03 (B} {1)1]
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Roberscn, SupIa. cited Williams V. New York {1949},

337 U.S. 241, g9 8.Ct. 1068, 93 L.Ed.2d 1337, which held

rhat due process did not require disclosure of information

available to the trial court for sentencing. This was true

even though the court did not reveal it to the defendant oY

counsel prict to sentencing and thus the defendant had no

opportunity to deny OF explain it. 141 Ohio App.3d at £29;

437 U.8. at 250-251. The Williams court based this

conclusion on the historically wide latitude trial courts

had to consider additional information in order to promote

the modern trend in crafting individualized gentences. 337

y.s. at 246-250.

The Roberson court alsoc noted that williams has been

" gistinguisbed in capital cases py Gardner V- Florida

(1977), 430 y.s. 343, 97 s.Ct. 1187, 51 L.BEd.2d 393. The

cardaer court found that the trial court in williams *had

stated the facts of the report on the record”, 141 ohio

App.Bd at 630; 430 p.s. at 355. Gardner then held that due

process required full disclosure of the PSI. 430 U.8. 362

roberson then concluded that CGardner was limited to

capital cases, 141 Ohio app.3d at €31-632. While we agree

that Gardner appears to be limited to capital cases, W&

find,,independently, that due process reguires a pPSI to be

shown £O newly appointed appellate counsel.
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We believe the ctatute's failure EO allow newly

appointed‘appellate counsel to view the P8I is 2 serious’

ant’s right to due process of

omission that violates an appell

on of the

jaw under the Sixth Amendment €O the constituti

United States. in Bvitts v- Lucey, SuUpr@s t+he Supremne Court

stated:

tate has created appellate courts *ag
an integral part of the . - - system £or finally
the guilt or innocence of 2 gefendant,
151 U.S. at 18, 76 g.ct. at

x * % if a S

5gQ, the Pproce
demands of the Due PYOCEess
Clauses of the Constitution.

g.Ct. at 834.

This state has, of course, created a system of appellate

courts, and it has granted tO every 1litigant 2 first appeal as

of right. R.C. 2505.03. Moreover, R.C. 2953.08(a} provides

in part:
in addition to any other right to appeal and except
of this section, @&

ag provided in g@ivision {D}
defendant who is convicted of or pleads gquilty to 2
felony way appeal as 2 matter of right the sentence

jmposed upon the defendant on one of the following
grounds: ’
* k& %

{4) The sentence is contrary to law.

£ * %

given theee rights to appeal and to challenge the

1awfulness of the semntence. we believe that fundamental

faizrness and due process require newly appointed appellate
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counzel have access to the PSI. However, we deem this due

process right to extend only to permitting newly appointed

appellate counsel to view that part of the summary that was

available to trial counsel, and not to jnclude parts of the

pST restricted under R.C. 2953.01(B) (1). Roberson, BUPIa;

" state v. Gonzales (June 15, 2001), Wood App. No. WD-00-077.

Moreover, we emphasize that our gecision is based on due

process, as extended through the right to affective assistance

of appellate counsel by Evitts, suprd. and pot onr the standard

anpounced in gtrickland V. washington (1984), 4656 U.S. 668,

1p4 §.Ct. 2052, 80 L.Bd.2d 674, of vgJeficient performance and

resulting prejudice” _* Rather, the statutory pronibition

- preventing nev;iir appointed counsel from viewing the

unrestricted parts of the PSI or a SUIWALY violate the due

process guaxantee that underlies the right to effective

assistance of appellate courisel on an appeal as of right, as

announced in gvitts.? Thus, we view this right to access akin

to the right to a transcript accorded by Griffin v. Illinois

{1956}, 351 y.8. 12, 718 S.Ct. 585, 100 L.B4 891. Wwithout the

! wpeficient performance means performance falling below an
objective gtandard of reasonable representation. ‘prejudice’ means
a reasonably probability that, put for coumsel’s erYors, the result
of the proceeding would have been different. &trickland, 266 U.8.
at §87-6BB % * *.” (Additiopal citatiom cmitted.) State v. Aubton.
100 Ohio st.3d 176, {¥ 42}, N.E.2d __, 2003-Ohio-5607.

z wrn this case, we must decide whether the Due Process Clause of

the Fourteenth Amendment guarantees the eriminal defendant the

£ counsel on such appesl [as of right] . 4638
U.s5. at 388-383.
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PSI, newly appointed counsel iz preventedA from being

effactive, rather than being Geemed jneffective under tlie

gtrickland standard.

We have examined the vecord in this case, including the

psI. It appears that the trial court did not redact the PSI

or use a summary in lieu of the pSI. We find no diagnostic

opinions subject to restriction under R.C. 2951.03 (B} {1} (b},

no sources of information obtained on promises of

confidentiality subject to restriction under R.C.

2951 .03 (B) {1} {c), and no information indicating danger to

appellant or others subject to restriction under R.C.

3951.03 (B) (1} (A). We do note, howevey, that the fimal page of

the report, entitled “RECOMMENDATION”, contains the gentencing

recommendation of the pfficer who compiled the report. Access

to this recommendation is restricted under R.C.

2951.03 (B) (1) (2) . Roberson and Gonzales supra.

ORDER

Accordingly., we jnstruct the clexk of the court of

appeals, upon application of counsel for the appellant or the

appellee, to permit counsel to imspect and copy the

presentence jnvestigation report contained in the record,

except for the last page entitled “RECOMMENDATION”. Counsel

may retain and use the redacted copies of the report during

the pendency of thig appeal. Upon the journalization of our
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final decision and judgment entry, counsel ghall return all

copies to the clerk and not make others. The clerk shall

accept such copies and file them with the presentence

investigation report, which is then under continued seal.

Appellant shall file her brief within twenty days after

this entry is filed. Thereafter, further briefing shall be
copducted under App.R. 18 (a). S0 ORDERED.

Evans, P.J.: Concurs
Kline, J.: Dissents

FOR THE COURT

il ff et

Wlll:.am H. Harsha, Administrative Judge

Exholo ok, 5.
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IN THE COURT OF AP_PEALS OF BUTLER COUNTY, OHIO

::"" 1o 3,'1'

STATE OF OHIO, 1913 JtH 16 Fi. CASE NO. CA2011-11-212

ENTRY DENYING APPLICATION
FOR RECONSIDERATION

Appeliee, FARFDY . SN
SUTY IR ColRty

VS.

¢
DONALD LEE JOHNSON :
y “\3
Appeliant JA“ ' °r
ppeliant, : N
ohRY ST s
c,\,EY""‘OF
The above cause is before the court pursuant to an application for reconsid-
eration filed by counsel for appeliant, Donald Lee Johnson, on December 17, 2012.

Appellant seeks reconsideration of this court's December 7, 5012 decision denying

his counsel's request t0 review the presentence investigation report.
Upon consideration of the foregoing, the application for reconsideration is
DENIED. The application does not call the court's attention fo an obvious error inits

decision, or raise an issue for consideration that was not fully considered by the court

when it should have been. Grabill v. Worthington Industries, Inc., 91 Ohio App.3d

469 (1993).
Appellant's brief shall be filed within 20 days of the date of this entry or oh or

before February 4, 2013.

IT IS SO ORDERED.

Robert P. Ripg R
A nistraia

Michael E. Powell, Judge
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IN THE COURT@!{ ,!APE'E?«LS OF BUTLER COUNTY, OHIO
fophLET

WI2DEC -7 pv -y ;  CASE NO. CA2011-11-212

STATE OF OHIO, i
‘!‘ARY ] St -
Appellee, BUTLER ‘couss
CLERK- OF ‘o, ENTRY GRANTING MOTION TO
vs. LU o (;ppLEMENT RECORD ON APPEAL

(V.
oW5e®  WITH PRESENTENCE INVESTIGATION

DONALD LEE JOHNSONSG & o REPORT AND DENYING MOTION
0 80 BYAPPELLANTS COUNSELTO VIEW

Appeliant. &0 ot THE REPORT
VO g
U
¢

The above cause is before the court pursuant to a motion to view and supple-

ment record with presentence investigation report filed by counsel for appellant,

Donald Lee Johnson, on November 29, 2012, and a memorandum in opposition filed
by counsel for appellee, the state of Ohio, on December 4, 2012.

R.C.2951.03 addresses presentence investigation reports in felony cases.
R.C. 2951 .03(D)(1) addresses disclosure of a presentence investigation répgrt. No
provision of that section permits disclosure of a presentence investigation report to

counsel after the defendant has been sentenced. Accordingly, the motion o disclose

the presentence investigation report to appellate counsel is DENIED.

pursuant to R.C. 2953.08(F)(1), the record on appeal shall include "any pre-
sentence, psychiatric, or other investigative report that was submitted to the cou& in
writing before the sentence was imposed.” Accordingly, the motion to supplement the

record on appeal with the presentence investigation report is GRANTED.

// .4.1.4—

Bennett A. Marining, Magistrate

IT IS SO ORDERED.




IN THE COURT OF APPEALS
BUTLER COUNTY, OHIO
TWELFTH APPELLATE DISTRICT

State of Ohio,
Plaintiff-Appellee, : C.A. Case No. CA 2011-11-0212
V. FILED BUTLER CO.
COURT OF APPEALS
Donald Lee Johnson, DEC 17 202 N ‘:;',
Defendant-Appellant. MARY L. SWAIN AT~ g
CLERK OF COURTS =1 o e

APPLICATION FOR RECONSIDERATION R

Pursuant to Appellate Rule 26(A), Appellant Donald Johnson asks this Court to
reconsider its December 7, 2012 decision, which denies appellate counsel’s request to
view the presenfence investigation report. As will be explained in the attached

memorandum in support, that decision fails to fully consider the implications of that

decision, conflicts with authority from the Fourth District, and is clearly erroneous.
Respectfully submitted,

THE OHIO PUBLIC DEFENDER

B-Kelly Mihocik {9877745)
; tate Public Befender

250 East Broad Street — Suite 1400
Columbus, Ohio 43215
(614) 466-5394
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(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov

Counsel for Appellant Donald Johnson

MEMORANDUM IN SUPPORT

MEMORANDUM LN oUL 2SR
I Introduction.

This Court should reconsider its December 7, 2012 Entry, as the contents of the
presentence investigation report are necessary for an effective appeal of Mr. Johnson’s
centence. Because Mr. Johnson’s financial information is not discussed on the record,
absent a review of the presentence investigation report, it is impossible to know if the
‘trial coﬁrt considered Mr. Johnson's present and future ability to pay before it imposed
$19,000 in fines.

II.  Analysis.

A.  Standard of Review

Appellate Rule 26(A) permits a party to file an application for reconsideration of
an appellate court’s decision. A court may properly reconsider its decision when it
contains an obvious error, reaches a conclusion that is not supported by the record, or

does not fully consider an issue. City of Columbus v. Peoples, 10th Dist. No. 05AP-247,

2006-Ohio-2607, 2.
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B.  The December 7 Entry Does Not Fully Consider the Issues.

1 The contents of the presentence investigation report are
necessary to Mr. Johnson’s appeal.

This Court’s ruling, that denies counsel’s request to view the presentence
investigation report, is draconian. And while counsel should not have to establish why
the contents of the presentence investigation report are integral to an ineffective appeal
in order to review the report, in this case, counsel can establish a manifest necessity for
reviewing it.

Before a court may impose a fine, it must consider the defendant’s present and
‘future ability to pay:

Before imposing a financial sanction under section 2929.18 of the Revised
Code or a fine under section 2929.32 of the Revised Code, the court shall
consider the offender’s present and future ability to pay the amount of the
sanction or fine.

R.C. 2929.19(B)(5). And even if a fine purports to be mandatory, the court may waive it

upon finding the defendant is indigent:

If an offender alleges in an affidavit filed with the court prior to
sentencing that the offender is indigent and unable to pay the mandatory
fine and if the court determines that the offender is an indigent person
and is unable to pay the mandatory fine described in this division, the
court shall not impose the mandatory fine upon the offender.

R.C. 2929.18(B)(1).
These provisions require a trial court to evaluate a defendant’s current and

prospective financial status before a fine may be imposed. State v. Ellis, 4th Dist. No.




06CA3071, 2007-Ohio-2177,  31. And there must be some evidence that the court made
that inquiry. Id. at q 32. Accord State v. Willis, 2d Dist. No. 24477, 2012-Ohio-294, 9 10
(trial court’s statement that the defendant’s future income was “speculative” was an
indication that the court did not find that the defendant had the future ability to pay;
and therefore, the imposition of the fine was vacated); State v. Rose, 2d Dist. No. 24196,
2011-Ohio-3616, at 1 19 (reversing a restitution order and stating that absent evidence
that the court considered the defendant’s present and future ability to pay, the order
was contrary to law); State v. Burns, 8th Dist. No. 95465, 2011-Ohio-4230, T 42; State v.
Siler, 11th Dist. No. 2010-A-0025, 2011-Ohio-2326, 1 57. Reviewing courts will look at
the totality of the circumstances to decide if proper consideration was given to the
defendant’s Vﬁnancial status. And that inquiry may be satisfied if the trial court
considered a presentence investigation report that contained detailed financial
information about the defendant before imposing the fine. Ellis at q 32, citing State v.
Slater, 4th Dist. No. 01CA2806, 2002-Ohio-5343, 1 8. In this case, the trial court never
inquired into Mr. Johnson’s ability to pay. Thus, the only possible evidence of the
defendant’s financial status is contained in the presentence investigation report.
Because the contents of that report are pertinent to Mr. Johnson’s appeal, counsel

should be permitted to review it.

et
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2. Appellate counsel should be entitled to review presentence
investigation reports.

i Allowing appellate counsel to review the presentence
investigation report will not make it a public record
or otherwise alter its confidential nature.

Allowing undersigned counsel to review the report will not alter the confidential
nature of it or otherwise make it a public record.! See R.C. 2953.08(F)(1) (stating that an
appellate court’s review of a presentence investigation report does not alter its
confidential nature or cause it to become a public record). Indeed, this Court may direct
undersigned counsel to review it in the Clerk of Courts’ office after any necessary
redactions have been made. This procedure will ensure that undersigned counsel has

access to the same information that the prosecutor has already reviewed.

. Denying counsel access to the report is
fundamentally unfair and a violation of due process.

As this Court knows, undersigned counsel did not represent Mr. Johnson in the
trial court. Consequently, undersigned counsel did not have the opportunity to review
the presentence report pursuant to CrimR. 32.2. Allowing undersigned counsel to
review that report will level the playing field and protect Mr. Johnson’s due process
rights. Fifth and Fourteenth Amendments to the United States Constitution; Ohio

Constitution, Article 1, Section 16.

' Mr. Johnson is not asking to review that information that is excluded from disclosure pursuant to R.C.
2951.03(B)(1){a)-(d)-
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Pursuant to R.C. 2951.03(A)(1), a presentence investigation report includes an
investigation into the circumstances surrounding the offense, the defendant’s criminal
history, his social history, and his presént condition, including his mental health and
whether he is chemically dependent. Each category is relevant to the sentence that the
trial court imposed. See R.C. 2929.12. Because Mr. Johnson is entitled to appeal that
sentence, he is entitled to review the information that the court purportedly considered
in making that determination. See State v. Kalish, 120 Ohio 5t.3d 23, 2008-Ohio-4912, 896

N.E.2d 124 (stating that a sentence may be reversed if it is contrary to law or an abuse of

discretion). See generally Brady v. Maryland, 373 U.S. 83, 887, 83 S.CL 1194, 10 L.Ed.2d -

""“215 (1963) (recognizing that that the Due Process Clause protects a defendant’s access to
infonélation that is material to either hié guilt or punishment).
The information contained in the presentence investigation report may be
;naterial to the punishment imposed. Appellate counsel cannot effectively investigate
the propriety of the punishment that was imposed without having access to the

information.

iif. Under statute, Mr. Johnson is entitled to review the
presentence investigation report.

Revised Code 2951.03(D)(1) says that a presentence investigation report may
“only [be used] for the purposes of or only as authorized by Criminal Rule 32.2 or this
section, division (F)(1) of section 2953.08, section 2947 06, or another section of the

Revised Code.” (Emphasis added.) Revised Code Section 2953.08(A) states that a
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defendant may appeal his sentence as a matter of right, and R.C. 2953.08(F)(1) says that
any presentence investigation report will be made a part of the record. Thus, the plain
language of the statute leads to the logical conclusion that the presentence investigation
report may be reviewed in determining the propriety of the punishment imposed.
Indeed, the trial court is directed to transmit the report to the court of appeals as part of
the appeal. R.C. 2953.08(F)(1). And just as defense counsel is able to review the
presentence investigation report prior to the imposition of a defendant’s sentence,
appellate counsel must be permitted to review the presentence report when
investigating a challenge to the sentence that was imposed. See Exhibit A; Entry, State
v. Jordan, 4th Dist. No. 03CA2878 at 6-7 (Nov. 17, 2003), attached to Def.’s Mot as Exhibit
B; and Magistrate’s Order, State v. Doss, 4th Dist. No 09CA20 (June 7, 2010), attached to
Def’s Mot. as Exhibit C. Undersigned counsel should be permitted to review the
presentence investigation report because investigating the punishment imposed is an

authorized purpose identified by statute.

iv.  Mr. Johnson will be denied the effective assistance of
counsel if undersigned counsel is not permitted to
investigate arguments that relate to the punishment
imposed.

Counsel cannot provide effective assistance of counsel absent the ability to
review the presentence investigation report. M. Johnson has a constitutional right to
the effective assistance of appellate counsel. Sixth and Fourteenth Amendments to the

United States Constitution; Ohio Constitution, Article 1, Section 10; Strickland v.
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Washington, 466 U.S. 668, 687-88, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); State v.
Bradley, 42 Ohio St.3d 136, 141-42, 538 N.E.2d 373, 379 (1989). To protect that right,
undersigned counsel must adequately investigate the trial court proceedings to
determine if Mr. Johnson’s conviction and sentence comported with law. Undersigned
counsel cannot investigate the propriety of the punishment imposed if she is prevented

from reviewing the information that was purportedly used by the trial court to make

that determination. And in later proceedings, counsel’s failure to raise certain

arguments cannot be determined to be the result of a strategic decision — counsel was
simply prevented from discovering those claims.? To ensure that Mr. Johnson receives

the effective assistance of counsel, undersigned counsel should be permitted to review

the presentence investigation report.

2 The State cited State v. Fisher, 12th Dist. No. CA98-09-190, 2002-Ohio-2069, and State v. H icks, 12th Dist.
No. CA2002-07-162, 2003-Ohio-506, in its memorandum in opposition to appellant’s request to view the
presentence investigation report. Those cases are poorly reasoned —~ as those decisions assume that a
court will identify all errors that appeliate counsel would have raised if given the opportunity to review
the presentence investigation report. Further, those decisions conflict with the more recent decisions
issued by the Fourth District Court of Appeals, including the April 26, 2011 Magistrate’s Order from State
». Sims, 4th Dist. No. 10CA17, attached as Exhibit A.
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M.  Conclusion.
Based on the foregoing, this Court should reconsider its December 7, 2012 Entry
and allow Mr. Johnson's appellate counsel to view the presentence investigation report.
'Respectfully submitted,

>

OFFJZE OF THE O PUBLIC DEFENDER

250 East Broad Street — Suite 1400
Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov

Counsel for Appellant Donald Johnson

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was sent by regular U.S. Mail, to the office of
the Butler County Prosecutor’s Office, 315 High Street, 11* Floor, Hamilton, Ohio 45011,

this day of December, 2012.

_—

E. Kelly Mihode{0077745)
Assjstant State Pubhi Refender

Counsel for Appellant Donald Johnson

p——
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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT
GALLIA COUNTY

State of Ohio, S Case No. 10CA17
" Plaintifi-Appellee, : MAGISTRATE'S ORDER

V.

. . -'—"j’f :
Travis Wade Sims, 3 =
S o, 3
T M
Defendant-Appellant. v oo

> f
P =

Appeliant, Travis Wade Sims, has filed a motion to permit his ap«j@gjla:fe courgel
to review his presentence investigation report (“PSI’). In State v. Jorda;-;, (N;v. 17,m
2003), Scioto App. No. 03CA2878, this court determined that due process required a
| neMy ==~nnintad abuellate counsel be permitted to inspect and copy only those parts of
aPS ¢ e trial
cour! B8)(3)
. whe . nly
requ of the
red:
e
pre ) the
fol ) to send
this court appellant'’s PSl. We will then review 1ne ror avw wy -, ent parts of
thé record in camera to determine if the trial court redacted or should have redacted

any parts of the PSl pursuant to R.C. 2951.03(B)(1), or if the court withheld the PSI and
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Gallia App. No. 10CA17 2

offered a summary of the information relied on for sentencing under R.C.
2951.03(B)(3). We then will determine what information counsel should have the
opportunity to review. ’

The clerk is ORDERED o serve by ordinary mail a copy of this order to all
counsel of record and to all unrepresented parties at their last known addresses. ITIS
SO ORDERED.

FOR THE COURT

Ay

Aaron M. McHenry
Magistrate
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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT

GALLIA COUNTY
State of Ohio, : Case No. 08CA20
o
Plaintiff-Appellee, : MAGISTRATE'S ORDER.
*—‘ﬁ%{’cfem =
V. : i’; Ty
2% ’f~ o
Shelena Marie Doss, : =5 =
<% % @
Defendant-Appellant. : @ % pe

Appeliant, Shelena Marie Doss, has filed a motion to permit her appellate

counsel to review her presentence investigation report (‘PS1"). In State v. Jordan, (Nov.

17, 2003), Scioto App. No. 03CA2878, this court determined that due process required

a newly appointed appellate counsel be permitted to inspect and copy only those parts
" of a PSI not redacted under R.C. 2951.03(B)(1). We further determined that if the trial
court presented a summary and withheld a PSI, as required by R.C. 2051 .03(BX}3)
when material restricted by R.C. 2951.03(B)(1) is present, then due process only

required appeliate counsel to be permitied to inspect and copy the summary of the

redacted PSI.

Because appellant’s counsel on appeal is different from that during the
proceedings below, appeliant's motion for access to the PSl is GRANTED to the
following extent. Upon receipt of this entry, the Gallia County Adult Probation
Department is ORDERED to provide the clerk of courts with appellant's PSI. The clerk
is then ORDERED to send this court appellant's PSl. We will then review the PSI and
any other pertinent parts of the record in camera to determine if the trial court redacted

EXHIBIT
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Gallia App. No. 09CA20

or should have redacted any parts of the PSI pursuant to R.C. 2951.03(B)(1), orif the

court withheld the PS! and offered a summary of the information relied on for
sentencing under R.C. 2051.03(B)(3). We then will determine what information counsel
should have the opportunity to review.

The clerk is ORDERED to serve by ordinary mail a copy of this order to all
counsel of record and to all unrepresented parties at their last known addresses. The
clerk is further ORDERED to serve the Gallia County Adult Probation Department with a

copy of this order. IT IS SO ORDERED.
FOR THE COURT

A,\, /L7 }/M{ -~
[

Aaron M. McHenry
Magistrate
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IN THE COURT OF APPEALS OF OHIO F?'ﬁ’;‘!;:"
FOURTH APPELLATE DISTRICT he”
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SCIOTO COUNTY ZGUIHGY 17 # 8: 23
State of Ohio, . Nt By 4 peeeed
CLERK OF CU"_[;‘&;QI\-
appellee, : Case No. 03CA2¥
v.
Stephanie Jordan, : ENTRY
Appellant. :

Appellant filed a motion to view the presentence
investigation report (*pPsI”}, based on the right to
effective assistance of appellate counsel under the Sixth
Amendment to the Constitution of the United States, as
accorded by EBvitts v. Lucey (1985), 468 U.S5. 387, 105 S5.Ct.
830, 83 L.E.2d 821. We stayed briefing in this case until
regolution of this issue.

STATUTORY ‘BACkGROUND

R.C. 2951.03(3)(1)7;equires the trial court to permit

the defendant or coumsel to view a PSI before sentencing,

except for certain, gpecified contents:

(a) recommendations as to sentence;

(b} diagnostic opinions that the court
believes might seriously disrupt the
defendant’s rehabilitation, if discloged;

{c) sources of information cbtained upon a
promise of confidentiality;
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Scioto App. . 03CA2878

() any other information that the court
pelieves might result in physical harm or
some other type of harm to the defendant.
or any other person, if disclosed.

R.C. 2951.03(B) (2) requires the trial court to permit
the defendant or counsel to comment on the PSI and permiés
challenges to the factual accuracy of the PSI.” However, under
R.C. 2951.03(B) (3}, if the trial court believes that any
information is subject to any of the four criteria for
nondisclosure, instead of releasing the PSI to the defendant
or counsel, the court may provide an oral or written summary
of the information it will use in sentencing. If it uses this
procedure, the trial court must also permit the defendant or
~counsel to comment on the summary.

Under R.C. 2951.03(B) (4), 1f the trial court discloses

any material to the defendant or counsel, the trial court must

also disclose it to the prosecutor.

Under R.C. 2951.03(B)(5), if the defendant or counsel
challenges the accuracy of the PSI or any summary, the trial
court must either (a) make a finding as to the allegation, or
(b) make a determination that no finding is necessary because

the matter challenged will not be taken into account in

determining sentence.




Scioto App. ». 03CA2878 3

R.C. 2951.03(D) (2) requires the defendant or counsel and
the prosecutor to return all copies of a PSI or summary.made
available to them and prohibits them from making other copies.

The statute also addresses the availability of the
report after sentencing. -R.C. 2951.03{D} (1) states that a PSI
and summary are confidential and not public records. The
gsection directs an appellate court to receive and use a PSI or
summary only as authorized by R.C. 2953.08(F) (1). Further,
R.C. 2951.03(D) (3) states that the a’ppellafe court shall
retain the PSI or summary under seal, except when being used

as authorized by R.C. 2953.08(F) (1} .

2.c. 2953.08(F) (1) requires the trial court to make the
pST a part of the record on appeal. It also states a court of
appeals that reviews a PST in connection with an appeal shall
comply with R.C. 2951.03 (D) {3) — i.e., shall keep it under
éeal — when the court is mot using it. The section further
states that an appellate court’s use of the PSI does not cause
the PSI to become a public record after the appellate court’s
use of the report.

To summarize: The statutes require the trial court to
provide a PSI to the defendant or counsel before sentencing.
After sentencing, the parties must return any copies and not
make others. The PSI is placed under seal, is not a public

record, and may be used on appeal only by the appellate court,
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Scioto App. . 03CA2878 4

which must preserve its confidentiality when not using it.
There are other provisions for use by other authorized
persoonel, including persomnel of the Department of
Rehabilitarion and Correction. However, we find no express
authorization to make the PSI available to an appellant or to
the prosecutor after sentencing and thus on appeal. Likewise,
no special provision is made For newly appointed counsel on
appeal.

ANALYSIS

Many Ohio cases hold that a convicted defendant is not
entitled to view the P8I after sentencing. See, e.g.,
State ex rel.'Nbrnand'V. Wilkinson {(Nov. 28, 19385},
Franklin App. No. APE05-563 (prisoner could not compel
disclosure by writ of mandamus after zentencing) ; State ex
rel. Sharpless v. Gierke (2000), 137 Chio App.3d 821, 733
N.BE.2d 1231 {writ of mandamus seeking to compel access to
pSI for purposes of seeking postconviction.relief); State
v. Fisher, Butler App. No. 38-03-130, 2002-0Ohioc-2069, and
State v. Hicks, Butler App. No. CA2002-07-162, 2003-Ohio-
506 (appellate counsel not de facto ineffective because
unable to view PsSI after sentencing); and State v. Roberson
(2001), 141 Ohio App.3d 626, 752 N.E.2d 984 [trial counsel
not ineffective because unable to view parts of PSI

restricted under R.C. 2951.03(B) (1)1]
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Scioto App. . 03CA2878

Roberson, supra, cited Williams v. New York (1949),
237 U.S. 241, 69 S.Ct. 1069, 93 L.Ed.2d 1337, which held
that due process did not require disclosure of information
available to the trial court for sentencing. This was true
even though the court did not reveal it to the defendant or
counsel prior to sentencing and thus the defendant had no
opportunity to deny or explain it. 141 Ohio App.3d at 629;
337 U.S. at 250-251.. The Williams court based this
conclusion on the higtorically wide latitude trial courts
had to consider additional information in order to promote
the modern trend in crafting individualized sentences. 337
U.8. at 246-250.

The Roberson court also noted that Williams has been
distinguished in capital cases by Gar&ner v. Florida
{1977}, 430 U.S. 3493, 57 5.Ct. 1197, 51 L.Bd.2d 393. The
Gardner court found that the trial court in Williams “had
stated the facts of the report on the record”, 141 Ohio
App.3d at 630; 430 U.S. at 355. Gardner then held that due
process required full disclosure of the PSI. 430 U.S. 362

Roberson then concluded that Gardner was limited to
capital cases, 141 Ohio App.3d at 631-632. While we agree
that Gardner appears to be limited to capital cases, we
find, independently, that due process reguires a PSI to be

shown to newly appointed appellate counsel.
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Scioto App. . 03CA2878

We believe the statute's failure to allow newly

appointed appellate counsel to view the PSI is a serious

omissidh that violates an appellant’s right to due process of
law under the Sixth Amendment €O the Constitution of the

United States. In Bvitts v. Lucey, supra, the Supreme Court

stated:

% # + if a State has created appellate courts “as
an integral part of the . . . system for finally
adjudicating the guilt or innocence of a defendant,
criffin v. Illinois, 351 U.S. at 18, 76 8.Ct. at
590, the procedures used must comport with the
demands of the Due Process and Equal Protection
Clauses of the Constitution. 469 U.S. at 393; 105

5.Ct. at 834.

This state has, of course, created a system of appellate

.epurts, and it has granted to evexry litigant a first appeal as

of right. R.C. 2505.03. Moreover, R.C. 2953.08{a) provides

in part:

In addition to any other right to appeal and except
as provided in division (D) of this section, a
defendant who is convicted of or pleads guilty to a
felony may appeal as a matter of right the sentence
imposed upon the defendant on one of the following

grounds:
* % %
{4) The sentence is contrary to law.
% %
Given these rights to appeal and to challenge the

lawfulness of the sentence, we believe that fumdamental

fairness and due process reguire newly appointed appellate
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counsel have access to the PSI. However, we deem this due
process right to extend only to permitting newly appointed
appellate counsel to view that part of the summary that was
available to trial counsel, and not to include parte of the

PST restricted under R.C. 2953.01(B){1}. Roberson, supra;

State v. Gonzales (hwme 15, 2001}, Wood App. No. WD-00-077.
Moreover, we emphasize that our decision is based on due
process, as extended through the right to effective assistance
of appellate counsel by Evitts, supra, and not on the standard
announced in Strickland v. Washington (1984), 466 U.S. 668,
104 8.Ct. 2052, 80 L.Ed.2d 674, of “deficient performance and

resulting prejudice”.® Rather, the statutory prohibition

preventing newly appointed counsel from viewing the
unrestricted parts of the PSI or a summary violate the due
process guarantee that underlies the right to effective
assistance of appellate counsel on an appeal as of right, as

announced in Bvitts.? Thus, we view this right to access akin

to the right to a transcript accorded by Griffin v. Illineis

(1956), 351 U.S. 12, 78 S.Ct. 585, 100 L.EAQ 891. Without the

! wpeficient performance means performance falling below an
objective standard of reascnable representation. ‘Prajudice’ means
a reasonably probability that, but for counsel’s exrors, the result
of the proceeding would have been different. Strickland, 466 U.S.
at £87-688 * + *.» (additiomal citation omitted.) State v. Hutton,
200 Ohio St.3d 176, (% 442}, __ N.2.2d _, 2003-Ohjo-5607.

2 wrp this case, we must decide whether the Due Process Clause of
the Fourteenth Amendment guarantees the criminal defendant the
effective assistance of counsel on such appeal [as of right].” 469

U.5. at 388-383.

o A W 3 g W R e A Y e




Scioto App. . 03CA2878

PSI, newly appointed counsel is prevented from being
effective, rather than being deemed ineffective under the
Strickland standard.

We have examined the record in this case, including the
PSI. It appears that the trial court did not redact the PST
or use a summary in lieu of the PSI. We find no diagnostic
opinions subject to restriction under R.C. 2851.03(B) {1} (b},
no sources of information obtained on promises of
confidentiality subject to restriction under R.C.
2951.03(8) (1) {c), and no information indicating danger to
appellant or others subject to restriction undexr R.C.
2951.03(B) (1) (d) . We do note, however, that the final page of
the report, entitled *RECOMMENDATION”, contains the seitencing
recommendation of the officer who compiled the report. Access
to this recommendation is restricted ufzder R.C.
2951.03(B) (1} (a). Roberson and Gonzales supra.
ORDER

Accordingly, we instruct the clerk of the court of
appeals, upon application of counsel for the appellant or the
appellee, to permit counsel to inspect and copy the
presentence investigation report contained in the recorg,
except for the last page entitled “RECOMMENDATION*. Counsel
may retain and use the redacted copies of the report during

the pendency of this appeal. Upon the journalization of our

.-
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Scioto App. . 03CA2878 9 i

final decision and judgment entry, counsel shall return all
copies to the clerk and not make others. The clerk shall
accept such copies and file them with the Presentence

investigation report, which is then under continued seal.

e 1 g

Appellant shall file her brief within twenty days after

this entry is filed. Thereafter, further briefing shall be

v gt s

conducted under App.R. 18(A). S0 ORDERED.

Evans, P.J.: Concurse
Kline, J.: Dissents

FOR THE COQURT

William H. Harsha, Administrative Judge '
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IN THE CEIURIT @ fRPEALS OF BUTLER COUNTY, OHIO
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STATE OF OHIO, wamy L. Swii. . CASE NO. CA2011-11-212
BUTLER COUMTY
Appellee, TLERK OF COuUR ENTRY DENYING MOTION FOR
STAY AND GRANTING ADDITIONAL
VS. . TIME TO FILE APPELLANT'S BRIEF
. TO AND INCLUDING
DONALD LEE JOHNSON, WER NG MARCH 27, 2013 “
F\\-EO B\O)F AP?EP‘
Appellant. coV :
pp ,N);)\ Qﬁ 'L“\%
4
.SWP‘\Nxs
Wit o couR

The above cause is bq{gﬁ\‘tﬂg court pursuant to a motion for stay and motion
for extension of time, both filed by counsel for appellant, Donald Lee Johnson, on
February 28, 2013.

Upon consideration, the motions are ruled upon as follows: The motion for stay
is DENIED. The motion for extension of time to file the appellant’s brief is GRANTED
to and including March 27, 2013.

IT 1S SO ORDERED.

Robert P. Ringland, RN )
Administrative Judge
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