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INTRODUCTION

In Ohio, the Public Utilities Commission of Ohio (“PUCO”) regulates motor carriers—
entities engaged in the motorized transport of goods and people. Before 2003, towing companies
were exempt from these regulations. But that changed with the enactment of R.C. 4921.25
(formerly R.C. 4921.30) (the “towing law”), App’x Exh. E, which subjected towing companies
to regulation as “for-hire motor carriers” and prohibited municipal ordinances concerning the
“licensing, registering, or regulation” of towing.

In 2009, the City of Cleveland, which has its own towing regulations, filed suit, seeking a
declaration that the towing law violates the Home Rule Amendment of the Ohio Constitution.
The trial court granted summary judgment to the State, but the Eighth District Court of Appeals
reversed 2-1, concluding that the towing law failed the four-part general law test outlined in City
of Canton v. State, 95 Ohio St. 3d 149, 2002-Ohio-2005. This Court should reverse the
judgment below.

The towing law and its limit on municipal regulation are integral to the General
Assembly’s plan for uniform, statewide regulation of towing and easily meet the four-part test
outlined in Canton. One: The towing law is undeniably part of a comprehensive, statewide
enactment governing towing. And the extensive regulations now governing towing companies
clearly demonstrate the comprehensive nature of that plan. Two.: Because the towing law (along
with the other towing regulations) applies to all parts of the State alike, which the City does not
dispute, it meets Canton’s uniformity requirement. Three: The towing law—as part of the
General Assembly’s statutory framework regulating towing—sets forth police regulations and
thus does more than limit local legislative authority. Four: For much the same reason (i.e., it is

part of the comprehensive regulation of towing), the towing law prescribes a rule of conduct



upon citizens generally—those wishing to offer for-hire towing services—and thus satisfies
Canton’s final prong.

In reaching a contrary conclusion, the Eighth District applied a novel test, grafting onto
the general law test new requirements that are incompatible with the analysis required by this
Court’s home-rule cases. Two aspects of the State’s towing regulations drove the Eighth
District’s conclusion: 1) the General Assembly failed to adopt towing-specific regulations and
instead extended the existing system of for-hire motor carrier regulations to towing companies
and 2) the towing regulations apply differently to “for-hire” and “private” towing companies and
are thus non-uniform. But these observations do not alter the fact that the towing law is a
general law. It plainly is part of a comprehensive regulatory scheme governing towing, and
nothing in this Court’s home-rule cases permit the Eighth District to sweep away that reality
simply because it disagrees with the General Assembly’s chosen regulatory solution. As to the
Eighth District’s second criticism, Canton demands geographic, not regulatory, uniformity. And
geographic uniformity is exactly what the towing law proviLles.

For these and the other reasons below, this Court should conclude that the towing law is a

general law and reverse the judgment below.

STATEMENT OF THE CASE AND FACTS

A. In 2003, the General Assembly included towing companies in Ohio’s regulatory
regime governing motor carriers that transport property.

Statewide regulation of motor carriers has a long history in Ohio, and PUCO has
overseen that regulatory system since 1923. See 110 Ohio Laws 214-15 (1923), G.C. 614-86.
The current statutory framework is set out primarily in Chapters 4921 and 4923 of the Ohio
Revised Code, and it divides motor carriers into two categories: “for-hire motor carriers” and

“private motor carriers.” See R.C. 4923.01(C). “For-hire” carriers are in the business of



“transporting persons or property by motor vehicle for compensation.” R.C. 4923.01(B)
(emphasis added). “Private motor carriers” conduct mostly the same activities but for
proprietary purposes. R.C. 4923.03(D). The State regulates safety for all motor carriers, but for-
hire motor carriers are subject to more extensive oversight.

Until 2003, towing companies were exempt from these motor-carrier regulations—the
for-hire and private regimes alike. See 148 Ohio Laws 6577 (2000), R.C. 4921.02(A)(8)
(effective Sept. 1, 2000); 148 Ohio Laws 6583 (2000), R.C. 4923.02(A)(10) (effective Sept. 1,
2000). Towing companies were regulated, if at all, at the local level. And historically, such
local regulation made sense, as most towing enterprises operated only in a small geographic area,
 often as little more than an ancillary service provided by a mechanic or filling station. See John
Hawkins II, The World History of the Towing & Recovery Industry 278 (1989).

But that model has changed dramaticaHy, as many towing companies now operate across
municipal and state lines. Hence the General Assembly’s decision in 2003 to include towing
companies in the State’s regulatory regime governing motor carriers. See Am. Sub. H.B. 87 § 1,
150 Ohio Laws 157-58 (2003) (enacting R.C. 4921.30).

There is also no doubt that a 2002 case from Ohio in the United States Supreme Court
shined a spotlight on the many problems posed by the patchwork of municipal towing laws
around Ohio. In City of Columbus v. Ours Garage & Wrecker Serv., Inc., 536 U.S. 424 (2002), a
towing company and a towing trade group challenged the City of Columbus’s towing ordinances,
arguing that federal law preempted municipal towing regulations. Id. at 430-31. Ultimately, the
towers lost; the Supreme Court ruled that federal law was no obstacle to State and local
regulations concerning motor-carrier - (including tow-company) safety. Id. at 432-42.

Nonetheless, the case drew attention to the towing industry’s evolution “[fJrom its origins as a



quintessentially local service” to an intrastate and interstate industry, and to the considerable
challenges posed by subjecting towing companies to a patchwork of municipal regulations. See
Brief for Respondents, Ours Garage, 536 U.S. 424 (2002) (No. 01-419), 2002 U.S. S. Ct. Briefs
LEXIS 199 at #*13-22. The respondents and their amici explained how the notion of vehicle-
towing as a local service “is antiquated and no longer accurate.” Brief of Amicus Curiae Towing
and Recovery Association of America in Support of Respondents, Ours Garage, 536 U.S. 424
(2002) (No. 01-419), 2002 U.S. S. Ct. Briefs LEXIS 194 at *%]1.8, Instead, today’s towing
industry consists of “multi-million dollar transportation companies conducting business in many
jurisdictions.”  Id. at **4-5. “[TJow-truck operations have necessarily become multi-
jurisdictional, often traveling many miles through numerous jurisdictions in the course of a
single tow.” Id. at **6.

The legal landscape in Ohio changed the very year after Ours Garage called national
attention to the difficulties presented by the municipal regulation of towing. The Ohio General
Assembly enacted Am. Sub. H.B. No. 87 to bring towing companies into the State’s uniform
regulatory regime governing motor carriers and to displace most municipal towing regulations.
See R.C. 4921.25 (formerly R.C. 4921.30 renumbered by Am. Sub. H.B. 487 (2012)) (stating
that towing companies would now be regulated “by the public utilities commission as . . . for-
hire motor carrier[s]” and that such companies are “not subject to any ordinance, rule, or
resolution of a municipal corporation, county, or township that provides for the licensing,
registering, or regulation of entities that tow motor vehicles.”).

B. As for-hire motor carriers, towing companies are subject to comprehensive,
statewide regulation administered and enforced by PUCO.

As articulated by the General Assembly, the reasons for regulating motor carriers,

including tow companies, are: to promote “safe conditions” in these operations; to ensure “safe



and secure service . . . without unjust discrimination, undue preferences or advantages, and
unfair or destructive competitive practices”; to maintain a “highway transportation system
properly adapted to the needs of commerce and the state””; to ensure coordination between motor
carriers and other carriers; and to ensure regulatory coordination with other States, the federal
government, and the regulated community. R.C. 4905.80, App’x Exh. F.

To achieve those goals, the General Assembly created a comprehensive statutory
_ framework for motor carriers, including towing companies, and gave a single state agency,
PUCO, authority to supervise and regulate them. R.C. 4905.81(A), App’x Exh. G. The General
Assembly also made clear, in multiple ways, its intent to displace most municipal regulations on
the same subjects. See R.C. 4905.81(G) (PUCO “shall . . . [s]upervise and regulate inotor
carriers in all other matters affecting the relationship between those carriers and the public to the
exclusion of all local authorities.”) (emphases added); see also id. (PUCO “may adopt rules
affecting motor carriers, notwithstanding the provisions of any ordinance, resolution, license, or
permit enacted, adopted, or granted by” a municipal authority; and “[i]n case of conflict, . . . the
order or rule of the commission shall prevail.”)

Having been brought into the motor-carrier regulatory regime, towing companies are
therefore subject to comprehensive state regulation. Like all for-hire motor carriers, towing
companies operating in intrastate commerce in Ohio must register annually with PUCO and
obtain a “certificate of public convenience and necessity.” R.C. 4921.03; see also Ohio Adm.
Code 4901:2-21-01 to -09 (PUCO rules implementing annual registration process). They must
pay a per-vehicle fee for each annual registration period. R.C. 4921.19(A). They must
demonstrate financial responsibility through proof of adequate insurance or a surety bond. R.C.

4921.09; see also Ohio Adm. Code 4901:2-13-01 to -11 (PUCO rules on financial



responsibility). They must maintain “accurate and adequate records of [their] business and
operations . . . , including bills of lading, freight bills, manifests, invoices, receipts and trip sheets
or drivers’ logs . . . for a period of three years.” Ohio Adm. Code 4901:2-1-03. And those
records must, upon request, be made available to PUCO for inspection and copying. Id. 4901:2-
1-01.

Towing companies must also comply with a panoply of safety regulations. See generally
Ohio Adm. Code 4901:2-5-01 to -15. These include both Ohio-specific requirements and federal
requirements established by the U.S. Department of Transportation and adopted by PUCO. See
Ohio Adm. Code 4901:2-5-02 (adopting federal motor-carrier regulations). These state-adopted
federal requirements include:

e Maintaining a driver-qualification file for each driver they use, as required by 49
C.F.R. Part 391;

e Complying with hours-of-service regulations and maintaining log books for a
period of six months, as required by 49 C.F.R. Part 395;

e Keeping maintenance and driver-safety records and completing repairs of safety
items before the commercial motor vehicle may be dispatched again, as required

by 49 C.F.R. Part 396;

e Conducting annual vehicle inspections and maintaining inspection records, as
required by 49 C.F.R. Part 396;

e Conducting alcohol and drug testing, as required by 49 C.F.R. Part 382.
The State’s regulatory regime also establishes qualifications and medical certification procedures
for drivers. See Ohio Adm. Code 4901:2-5-04. And if warranted following an inspection,
PUCO may declare vehicles or drivers unfit and place them “out of service.” Id. 4901:2-5-07.
Towing companies must also place certain identifying markings on their vehicles or use mud

flaps if their vehicles exceed a specified weight limit. Id. 4901:2-5-08 & -10.



Finally, towing companies are subject to PUCO’s broad investigative and enforcement
powers. PUCO may seek search warrants or compel the production of documents and testimony.
See R.C. 4923.04(C). The agency has safety inspection authority. R.C. 4923.06; see also Ohio
Adm. Code 4901:2-1-01. And it may assess civil penalties or seek an injunction to remedy
regulatory infractions. R.C. 4923.99; see also Ohio Adm. Code 4901:2-7-01 to -22.

C. Following the enactment of R.C. 4921.25, the City of Cleveland continued to enforce
its municipal towing ordinances.

In 1981, the City of Cleveland adopted a series of ordinances covering towing operations.
City of Cleveland v. State, No. 97679, 2012-Ohio-3572, § 2 (8th Dist.) (“App. Op.”), App’x Exh.
B: see also Cleveland Codified Ordinances Chapter 677A, App’x Exh. H. These ordinances
impose a variety of requirements upon towing companies operating within the City—
requirements that differ from yet cover the same subject matter as state regulations. Under the
City’s ordinances, companies must obtain a license from the City and pay a registration fee to the
City, id. 677A.02 & .03, and they must comply with other City requirements concerning
insurance, id. 677A.09, vehicle identification, id. 677A.10, recordkeeping, id. 677A.12 & .13,
and driver licensing and qualifications, id. 677A.14 to .23. See also App. Op. § 2 (summarizing
the City’s ordinances). The City has continued to enforce its ordinances even after enactment of
the State’s towing law.
D. The City of Cleveland sought a declaration that R.C. 4921.25 is unconstitutional; the

trial court upheld the statute, but the Eighth District reversed and invalidated the
law on home-rule grounds.

In 2009, the City sued the State, seeking a declaration that the towing law violates the
Home Rule Amendment. Applying this Court’s general law test outlined in Canton, the trial
court granted summary judgment to the State, concluding that R.C. 4921.25 “is a general law

that does not infringe on the City of Cleveland’s home rule authority.” Journal Entry and Op. 2,



Nov. 15, 2011, App’x Exh. C. Specifically, the court found the towing law was part of R.C.
Chapter 4921, “which constitutes a statewide and comprehensive legislative enactment to further
state policy and confers upon PUCO the power and authority to supervise and regulate” for-hire
motor carriers and “applies to all parts of the state alike and operates uniformly through the
state.” Id And, the court concluded, the towing law, “by its language,” “is directed to towing
entities and not to any legislative body” and “does not grant or limit any municipality’s
legislative power.” Id.

The City appealed, and the Eighth District reversed in a 2-1 decision, concluding that the
towing law failed the Canton test. App. Op. § 42. According to the majority, R.C. 4921.25 is
not a general law because it is not part of a comprehensive, statewide scheme governing tow
truck operators. This is so, in the Eighth District’s view, because there was no legislative plan
‘enacted specifically for tow truck enterprises. App. Op. 34. Instead, the General Assembly
added tow truck operators to the “existing scheme” that “pertains to for-hire motor carriers.” Id.
And although the City never argued that the towing law failed Canton’s second prong—the
uniformity requirement—the majority nonetheless concluded that the regulations applicable to
towing were non-uniform. App. Op. §{ 35-38. Finally, applying the same reasoning that drove
its conclusion that the towing law is not part of a comprehensive, statewide enactment, the
majority concluded that the towing law failed Canton’s third and fourth prongs. App. Op. § 39
(Because the General Assembly has not “established police regulations for the operation of tow
truck enterprises,” the towing law is merely an improper limit on local police power.); App. Op.
941 (The towing law does not “prescribe[] a rule of conduct upon citizens generally” because “it

is not a part of a system of uniform statewide regulation” of towing.).



In dissent, Judge Cooney noted that a requirement that the towing regulations be “newly
enacted” and “specifically tow truck regulations” in order to satisfy Canton’s statewide-
comprehensive-enactment prong appears nowhere in Canton. App. Op. § 47 (Cooney, J.,
dissenting). And heeding this Court’s command to consider the entire statutory framework, the
dissent concluded that the State’s towing law, along with the other statutes and rules governing
for-hire motor carriers, is “an undisputed statewide legislative enactment.” Id. 1 48. The dissent
also found that the State’s towing law meets the remaining three prongs of the general law test
and therefore concluded that “the City failed to meet its burden of showing beyond a reasonable
doubt that the Uniform Towing Law violated the Ohio Constitution.” Id. 9 50-58.

The State appealed, and this Court accepted jurisdiction. City of Cleveland v. State,
2013-Ohio-158.

ARGUMENT

Appellant State of Ohio’s Proposition of Law:

Because R.C. 4921.25 is part of a comprehensive, statewide legislative framework that
regulates tow truck operations, it is a general law that displaces municipal tow truck

ordinances.

Under the Home Rule Amendment, “[m]unicipalities shall have the authority to exercise
all powers of local self-government and to adopt and enforce within their limits such police,
sanitary and other regulations, as are not in conflict with general laws.” Ohio Const. Article
XVIIL, Section 3, App’x Exh. D. But this grant of legislative authority is not absolute. Although
it gives municipalities the “‘broadest possible powers of self-government in connection with all

matters which are strictly local,”” the Home Rule Amendment was never intended to “‘impinge

upon matters which are of a state-wide nature or interest.”” Am. Fin. Servs. Ass’n v. City of



Cleveland, 112 Ohio St. 3d 170, 2006-Ohio-6043, § 30 (“AFSA”) (emphasis in original) (internal
citation omitted).

This Court uses a familiar three-step analysis to evaluate a home-rule challenge. First,
the Court asks whether the subject matter involves an exercise of local self-government or the
police power. AFSA4, 2006-Ohio-6043 9§ 23; Mendenhall v. City of Akron, 117 Ohio St. 3d 33,
2008-Ohio-270, § 17. If the matter relates only to municipal self-governance, “the analysis
stops, because the Constitution authorizes a municipality to exercise all powers of local self-
government within its jurisdiction.” AFSA, 2006-Ohio-6043 q 23. But if the dispute implicates
the police power (for instance, health and safety issues), then the court proceeds to step two,
asking whether the disputed state statute is a “general law” under the Canton test. AFSA, 2006-
Ohio-6043 Y 23-24. If the statute is a “general law,” the Court then moves to step three, asking
whether the municipal ordinances conflict with the state statute. Id. 9 37. If a conflict exists, the
municipal ordinances are invalid. Id. § 48; see also Ohioans for Concealed Carry, Inc. v. City of
Clyde, 120 Ohio St. 3d 96, 2008-Ohio-4605, 9 24-26 (outlining three-part inquiry).

The first and third steps are not at issue in this case. As to the first step, the City
concedes that its towing ordinances concern the “police power.” Opp. Jur. 10-11. As to the third
step, no conflict analysis 1s needed now because the issue was never addressed below. It is a
question, in the first instance, for a lower court and a different day.

The dispute between the City and the State—and the basis for the Eighth District’s
decision invalidating the State’s law—pertains only to the second step of the home-rule analysis:
whether the state statute is a “general” law” under the four-part Canton test. The State’s towing

law satisfies all four prongs of that test. See Canton, 2002-Ohio-2005  21.
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(1) The towing law is part of a comprehensive and statewide legislative scheme
governing towing: The General Assembly’s desire for uniform, statewide regulation of towing is
apparent from its decision to incorporate towing into the existing scheme governing motor
carriers. And that scheme in fact comprehensively regulates towing operators. The Eighth
District’s contrary view—premised on its demand for newly-enacted regulations specific to
towing—does not hold up. App. Op. 34 Its novel test finds no support in this Court’s home-
rule cases and is undercut by the reality that towing companies are comprehensively regulated,
notwithstanding the absence of towing-specific regulations.

(2) The towing law is uniform because it applies to all parts of the State alike and
operates uniformly throughout the State: The towing law is also uniform because it applies to all
parts of the State alike. The Eighth District’s contrary conclusion rests on a glaring departure
from precedent and its failure to recognize that Canton prohibits geographic disparities, not
regulatory classifications.

(3) The State’s towing laws set forth police, sanitary, or similar regulations rather than
purport to only grant or limit municipal power: As part of a comprehensive framework
governing towing, the towing law plainly sets forth police regulations and does not merely limit
local legislative authority.

(4) The towing laws prescribe rules of conduct upon citizens generally: The State’s
towing laws indisputably prescribe rules of conduct for those engaged in for-hire towing. The
Eighth District’s contrary conclusion was again based on its erroneous view that the towing law

is not part of a broader regulatory scheme governing towing.
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A. R.C. 4921.25 is part of a statewide, comprehensive legislative enactment governing
towing.

Under Canton’s first prong, the State’s towing law, R.C. 4921.25, must be “part of [a]
comprehensive statewide legislative regulation that relates to” towing. AFSA, 2006-Ohio-6043
933. The Court has used two markers to evaluate this prong. It asks whether the General
Assembly “express[ed] its intent for statewide comprehensive . . . [towing] laws.” Clyde, 2008-
Ohio-4605 9§ 41. It also examines whether “comprehensive statewide legislative regulation” in
fact exists. AFSA, 2006-Ohio-6043 q 33.

With respect to the first marker, the General Assembly’s intent in passing R.C. 4921.25
was clear: to incorporate towing into the comprehensive and uniform regulation of motor
carriers, thereby creating a uniform scheme for towing itself. The General Assembly
emphasized that “[t]he pblicy of this state is to” regulate motor carriers, including towing
companies, so as (1) to promote “the inherent advantages of, and foster safe conditions” in
motor-carrier transportation; (2) to avoid “unjust discriminations, undue preferences or
advantages, and unfair or destructive competitive practices™; (3) to coordinate “transportation by
and regulation of” motor carriers and other carriers; (4) to “preserve a highway transportation
system properly adapted to the needs of commerce and the state”; and (5) to ensure cooperation
with other states, the federal government, and the regulated community in administering and
enforcing the statewide scheme. R.C. 4905.80.

The General Assembly called for the legislative scheme to be administered by a single
state agency, PUCO. R.C. 4905.81. And the duties assigned to PUCO confirm the capacious
nature of the State’s towing regulaﬁons. Among other things, PUCO is charged with supervising
and regulating each motor carrier, R.C. 4905.81(A); adopting safety rules for “the highway

transportation of persons or property in interstate and intrastate commerce,” R.C. 4905.81(C);
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establishing safety ruleé for the towing of “hazardous materials in interstate and intrastate
commerce,” R.C. 4905.81(D); and ensuring that the hazardous-waste rules “shall not be
incompatible with the requirements of the United States department of transportation.” R.C.
4905.81(D).

If those enumerated duties left any doubt about the General Assembly’s intent to regulate
towing comprehensively and uniformly, the legislature included a final duty that is both a catch-
all and that explicitly excludes local regulation: “The public utilities commission shall . . .
[s]upervise and regulate motor carriers in all other matters affecting the relationship between
those carriers and the public to the exclusion of all local authorities,” save for limited situations
where local regulation is still permitted. R.C. 4905.81(G) (emphasis added).

As explained at pages 2-4 above, before 2003, most towing companies were exempt from
this regulatory framework. Recognizing, however, that vehicle-towing is no longer a matter of
primarily local concern, the General Assembly enacted the towing law to provide the necessary
uniformity and coordination of towing regulations throughout Ohio. As the Court has observed,
“many things which were once considered a matter of purely local concern and subject strictly to
local regulation . . . have now become a matter of statewide concern, creating the necessity for
statewide control.” State ex rel. McElroy v. City of Akron, 173 Ohio St. 189, 192 (1962).
Accordingly, the validity of legislative efforts to establish uniform regulation on a particular
subject by displacing conflicting municipal regulation with a statewide plan is well-settled. See,
e.g., Clyde, 2008-Ohio-4605 40 (upholding limitation on local regulation of carrying a
concealed firearm in order to ensure uniform regulation on that subject throughout Ohio); Ohio
Ass’n of Private Detective Agencies, Inc. v. City of North Olmsted, 65 Ohio St. 3d 242, 244-45

(1992) (upholding a state statute prohibiting local licensing requirements for private security
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personnel and finding that restriction was part of a system of regulation that promoted statewide
uniformity); ¢f McElroy, 173 Ohio St. at 192 (rejecting a home-rule challenge to a statute
curtailing local licensing for watercraft and finding that “the need for a uniform standard of
safety regulations” is a “statewide concern requiring uniform and general regulation by the
state”).

The towing law and its limit on local regulation are essential to achieving a
comprehensive and uniform system of towing regulations. In their absence, any towing
company that crosses municipal lines will face the daunting task of identifying and complying
with a variety of city-specific regulations and licensing requirements, to say nothing of the
financial costs associated with the need to pay numerous licensing fees.

A look at the current towing regulations in several Ohio cities confirms that the General
Assembly’s concern about inconsistent municipal regulation is real. For instance, Akron,
Mansfield, and Youngstown—like Cleveland—all have their own towing laws. But they
regulate towing differently. One example: each city requires towers to provide proof of
insurance, but they differ in their requirements concerning the amount and type of coverage. See
Cleveland Codified Ordinances 677A.09 (requiring $300,000 of general liability and $100,000 of
property coverage); Youngstown Codified Ordinances 343.07 (same); Akron Code of
Ordinances 111.592 (requiring $100,000 of general liability and $25,000 of property coverage);
Mansfield Codified Ordinances 763.12 & .13 (requiring various coverage levels and separate
fire, theft, or explosion coverage). Another example: Cleveland, Akron, and Youngstown
impose one set of requirements for vehicle markings: colors that contrast with the background
and lettering of specific dimensions—2” by 3/8” or 3” by 3/8” depending on the type of

information. Cleveland Codified Ordinances 677A.10; Akron Code of Ordinances 111.591;

14



Youngstown Codified Ordinances 343.08. Mansfield, in contrast, requires some information to
be displayed in letters 4” high while other information need only be printed in lettering that is
“clearly visible.” Mansfield Codified Ordinances 763.14. And a final example: Cleveland
imposes a special licensing regime for tow truck drivers, Cleveland Codified Ordinances
677A.14 to .23, while the others have no such requirements.

A comparison of these local regulations with the statewide scheme is also instructive.
For instance, under state law, towing companies may operate in Ohio so long as they are
registered with PUCO. R.C. 4921.03. Yet each of the cities above purports to restrict towing
operations within their borders to those entities that also obtain a city license, to say nothing of
the fact that each city also seeks to impose a separate licensing fee. See Cleveland Codified
Ordinances 677A.02 & 03; Akron Code of Ordinances 111.592; Mansfield Codified Ordinances
763.02; Youngstown Codified Ordinances 343.02 & 03. On this score, the General Assembly’s
desire for uniformity is even clearer. Through R.C. 4921.19(J), the General Assembly stated that
“a]l fees, license fees, annual payments, license taxes, or taxes or other money exactions, except
the general property tax, assessed, charged, fixed, or exacted by local authorities . . . are illegal
and, are superseded by sections 4503.04 and 4905.03 and Chapter 4921 of the Revised Code.”
State law also establishes the qualifications for drivers. See Ohio Adm. Code 4901:2-5-03(B)
(adopting the federal rules for driver qualifications outlined in 49 C.F.R. Part 391). But, as noted
above, Cleveland has also established its own licensing regime and driver qualifications. See
Cleveland Codified Ordinances 677A.14 to .23.

Thus, not only do the municipal ordinances discussed above prove why the General
Assembly is rightly concerned about the possibility of inconsistent municipal towing regulations,

but the licensing regimes established by these cities also, in effect, seek to prohibit what the State
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permits. AFSA, 2006-Ohio-6043 § 40 (quoting Struthers v. Sokol, 108 Ohio St. 263, syl. § 2
(1923)). Or in the case of the licensing fees, permit what the State prohibits. This hodgepodge
of ordinances demonstrates exactly why the towing law is so critical to the State’s ability to
establish statewide uniformity of towing regulations. The General Assembly has determined that
PUCO, not local authorities, should establish the regulatory floor. And absent a limit on local
regulation, that would be all but impossible.

The second marker is easily satisfied too. A “comprehensive statewide legislative
regulation” of towing in fact exists. AFSA4, 2006-Ohio-6043 9 33. As for-hire motor carriers,
state law regulates towing companies extensively. State law requires towers to register annually
with PUCO and pay an annual fee. See R.C. 4921.03 (registration requirement); R.C.
4921.19(A) (fee requirement); see also Ohio Adm. Code 4901:2-21-01 to -09 (PUCO rules
implementing registration process). State law also requires them to maintain adequate insurance
coverage. R.C. 4921.09; see also Ohio Adm. Code 4901:2-13-01 to 11. State law further
prescribes myriad safety requirements. See generally Ohio Adm. Code 4901:2-5-01 to -15. And
it requires towing companies to maintain business records and to make those records available to
PUCO upon request. Ohio Adm. Code 4901:2-1-01 to -03. On top of all of that, towing
companies are subject to PUCO’s investigative and enforcement powers. See R.C. 4923.04(C);
see also R.C. 4923.06 (authorizing PUCO safety inspections); R.C. 4923.99 (PUCO authority to
assess civil forfeitures and seck injunctions to ensure regulatory compliance).

In short, through R.C. 4921.25, the General Assembly has plainly made towing subject to
a comprehensive, statewide regulatory plan. And the first Canton prong is therefore easily met.

In reaching a contrary conclusion, the Eighth District erred in applying a test unmoored

from both law and logic. According to the majority, the towing law is not part of a
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comprehensive legislative enactment because “the legislature has not set forth a comprehensive
plan or scheme for the licensing, regulation, or registration of tow truck enterprises” specifically.
App. Op. § 34. In other words, in the Eighth District’s view, the General Assembly’s failure to
enact towing-specific regulations—and its decision instead to include towing in the scheme
governing motor carriers—imeans that R.C. 4921.25 cannot be seen as creating a comprehensive,
statewide scheme for towing. Id.

That conclusion is flawed in multiple ways. First, it brushes aside the plain fact that
towing is a well-established type of motor-carrier operation and therefore logically encompassed
in the “considerable state and federal regulation of motor carriers.” Id. Second, and as the
dissent observed, nowhere does the Canton general law test require the comprehensive scheme to
be newly enacted or specific to towing. App. Op. § 47 (Cooney, J., dissenting). Third, to the
extent the Eighth District objects to R.C. 4921 25 as a general law because it simply incorporates
towing into an existing regulatory regime, this Court has not found such a feature to invalidate
state laws on home-rule grounds. To the contrary, in North Olmstead, for instance, the Court
rejected a home-rule challenge to new language in R.C. 4749.09 that prohibited local licensing
requirements and fees for private investigators. According to the Court, because the statute “in
its entirety does provide for uniform statewide regulation of security personnel,” the challenged
provision limiting municipal regulations was “a general law of statewide application.” North
Olmstead, 65 Ohio St. 3d at 245 (emphasis added). The Court applied similar logic in Clermont
Envil. Reclamation Co. v. Wiederhold, 2 Ohio St. 3d 44 (1982), upholding a new provision
prohibiting municipal regulation of hazardous waste disposal, which “read in pari materia,” with
the rest of the statutory scheme created a comprehensive legislative framework. Id. at 48. And

most recently, this Court rejected Cleveland’s home-rule challenge to R.C. 9.68, which regulates
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firearms. City of Cleveland v. State, 128 Ohio St. 3d 135, 2010-Ohio-6318. The Court
concluded that R.C. 9.68, along with “a host of state and federal laws regulating firearms,” is
“part of a comprehensive statewide legislative enactment.” Id q17.

The lesson from those précedents is clear. The comprehensiveness of a legislative
scheme depends not on the novelty of the regulatory regime or the sequence in which legislation
is enacted. Rather, it turns on an evaluation of the statutory framework as a whole. The Eighth
District ignored those commonsense teachings, relying instead on a hollow distinction between
legislative enactments that leverage an existing regulatory scheme and entirely new regulatory
plans. And it therefore erred in concluding that R.C. 4921.25 is not part of a comprehensive,
statewide enactment governing towing.

Finally, reality on the ground also proves the Eighth District wrong. That is, the
purported lack of a newly-enacted, towing-specific regulation has not in any way hindered the
State’s ability to regulate towing companies. Since 2003, more than a thousand tow truck
operators have registered with PUCO as for-hire motor carriers. See Affidavit of Alan Martin,
Deputy Director of Transportation at PUCO, § 8 (attached to State’s Reply MSJ Br.) (Supp. 1-5).
Just as with other for-hire motor carriers, PUCO actively enforces its regulations against towing
companies, conducting safety compliance review audits and driver/vehicle inspections. See id.
99 11-12, 14-15 (Supp. 3-4). PUCO has also issued notices of violation and assessed civil
penalties for regulatory infractions committed by towing companies. Id. 99 12-13, 16 (Supp. 3-
5). Notwithstanding the Eighth District’s inexplicable demand for towing-specific legislation,
this Court need look no further than PUCO’s own enforcement record for proof of the

comprehensive and statewide nature of the regulations that now govern towing.
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In sum, by every objective measure, the General Assembly, through R.C. 4921.25, has
adopted a comprehensive legislative scheme for towing, and therefore the statute easily meets the
statewide-and-comprehensive-legislation element of Canton’s first prong.

B. The State’s towing regulations operate uniformly throughout Ohio.

The State’s towing laws operate uniformly throughout Ohio—indeed, the City has never

claimed otherwise—and therefore Canton’s second prong is also easily satisfied. Canton, 2002~

293

Ohio-2005 9 25 (To be uniform, a law must “apply to all parts of the state alike. ); see also
App. Op. § 51 (Cooney, J., dissenting) (“The City does not dispute” that R.C. 4921.25 applies
“to all parts of the State alike and operates uniformly throughout the State.”); Opp. Jur. 13
(quoting the Eighth District’s uniformity analysis but making no claim that the towing law
applies differently in different parts of the State).

The Eighth District’s contrary conclusion was again based on a test of its own invention.
The court said that the State’s towing regulations are not “uniform” because they exempt
“private” towing entities (as compared to for-hire towing entities) from regulation under Chapter
4921. App. Op. 9 38. That distinction is irrelevant. The uniformity analysis is informed not by
substantive regulatory line-drawing, but by geographic disparities in the application of a statute.
The Canton statute, for instance, was deemed non-uniform because it “effectively applfied] only
in older areas of the state, i.e., cities where residential areas no longer have effective deed
restrictions or no longer have active homeowner associations.” 2002-Ohio-2005 § 30. But if the
statute “applies to all municipalities in the same fashion,” meaning “the statute does not operate

differently based on different locations in our state,” then there is no uniformity problem. Clyde,

2008-Ohio-4605 9 45.
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In short, the Eighth District strayed far off base in finding non-uniformity based solely on
a regulatory classification. Id. at | 45-46 (holding that the State’s concealed carry law was
uniform because it applied to all municipalities in the same way and that it was immaterial that
the law drew a regulatory distinction between public and private property). Because the towing
Jaw plainly applies to all regions of the State in the same fashion, it satisfies Canton’s uniformity
prong.
C. The State’s towing regulations are an exercise of the police power.

Under the Canton test’s third prong, the state legislative scheme must do more than
“restrict the ability of a municipality to enact legislation.” AFSA4, 2006-Ohio-6043 § 35. It must
also set “forth police, sanitary or similar regulations.” Id.

Applying this prong, the Fighth District recycled its critique as to the first prong,
concluding that R.C. 4921.25 “is not part of a larger regulatory scheme for tow truck operators”
and therefore is nothing more than a limit on municipal police power. App. Op. 9 39.

The problem with that conclusion is that it wrongly views the municipal-displacement
clause in isolation. But this Court has consistently affirmed the General Assembly’s authority to
displace municipal regulations when that displacement is part of a broader legislative scheme
that promulgates police, sanitary, or safety regulations. In North Olmstead, for instance, the
Court held that the statute there “in its entirety” provides for uniform, statewide regulation on a
police power matter even though it also “prohibits a municipality from exercising a local police
power.” 65 Ohio St. 3d at 245. And this Court has repeatedly upheld similar statutes limiting
municipal regulation as part of an effort to establish statewide, uniform rules. See, e.g.,
Cleveland, 2010-Ohio-6318 9 27-28; AFSA, 2006-Ohio-6043 1 32-36; Clermont, 2 Ohio St. 3d

at 48.
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Here, too, the municipal-displacement portion of R.C. 4921.25 is only a piece of the
picture. The statute—and the entire regulatory scheme in Chapter 4921 that R.C. 4921.25 makes
applicable to towing entities—sets forth “police, sanitary, or similar” regulations. AFSA, 2006-
Ohio-6043 q 35; see also Opp. Jur. 10-11 (City of Cleveland noting that the regulation of towing
involves an exercise of “police power”). The scheme imposes a litany of regulations on towing
companies, including licensing, recordkeeping, safety, and financial-responsibility requirements.
That this scheme also contains a restriction on municipal authority is of no import for this part of
the Canton test because as long as it is “both an exercise of the state’s police power and an
attempt to limit legislative power of a municipal corporation,” it does not offend Canton’s third
prong. Clyde, 2008-Ohio-4605 50 (emphases added).

D. The State’s towing regulations prescribe a rule of conduct upon citizens generally.

Finally, the State’s towing laws meet Canton’s fourth prong because they “prescribe a
rule of conduct upon citizens generally.” 2002-Ohio-2005 § 21. The Eighth District concluded
that R.C. 4921.25 failed this prong, once again saying that R.C. 4921.25 “is not a part of a
system of uniform statewide regulation on the subject of tow truck operation,” and therefore
merely limits municipal legislative power rather than prescribing rules of conduct upon citizens
generally. App. Op. §41.

This reasoning, too, is flawed and largely for the reasons already discussed. Under the
fourth prong of Canton, the Court must ask whether R.C. 4921.25 “[is] part of a comprehensive
and uniform statewide enactment . . . that prescribes a general rule of conduct.” AFS4, 2006-
Ohio-6043 § 36. Unquestionably, the statute meets that standard—it is part of a comprehensive
legislative scheme that “prescribes a rule of conduct for any citizen seeking to” engage in for-

hire towing. Clyde, 2008-Ohio-4605  51.
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In sum, the City’s home-rule challenge fails because R.C. 4921.25 satisfies all of the
Canton prongs. And the Eighth District’s contrary conclusion rests on gross departures from
precedent and on reasoning that bears no relation to the inquiry called for by Canton and its |
progeny. This Court should therefore reverse the judgment below.

CONCLUSION
For the reasons stated above, this Court should reverse the judgment below.
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MARY EILEEN KILBANE, J.:

{91} Thecity of Cleveland (“the City”) appeals from the order of the trial
court that rejected its challenge to the preemption provision of R.C. 4921.30.
For the reasons set forth below, we conclude that R.C. 4921.30 is not a general
law because it is not part of a comprehensive, statewide legislative enactment,
does not operate uniformly throughout the state, does not set forth police
regulations but simply purports to limit municipal legislative power, and does
not prescribe a rule of conduct upon citizens generally. We therefore conclude
that R.C. 4921.30 unconstitutionally limits a municipality’s home-rule police
powers, so we reverse the trial court’s grant of sumimary judgment to the state
and divect that the trial court enter summary judgment for the City.

{92} In 1981, the City adopted Cleveland Codified Ordinances (‘CCO")
Chapter 677A, entitled “Tow Tyucks,” adopted in 1981. Under the provisions
of this chapter, every person driving a tow truck within the city of Cleveland
must obtain a license from the City's Commissioner of Assessments and
Licenses. It additionally contains provisions regarding the qualifications and
fitness of tow truck operators, provisions regarding identifying information for
vehicles, provisions barring an uninvited response to accident scenes, and rules
outlining mandatory record keeping or “transport sheets” detailing, inter alia,

the location and charges for each tow.



£93} Tn March 2003, the Ohio General Assembly adopted R.C. 4921.30,
which provides:

Any person, firm, copartnership, voluntary association, joint-stock

association, company, or corporation, wherever organized or

incorporated, that is engaged in the towing of motor vehicles is
subject to regulation by the public utilities commission as a for-hire
motor carrier under this chapter. Suchan entity is not subject to

any ordinance, rule, or resolution of a municipal corporation,

county, or township that provides for the licensing, registering, or

regulation of entities that tow motor vehicles.

{94} Also in March 2003, the Ohio General Assembly rescinded the
exclusion set forth in R.C. 4921.02(A)(8), and therefore included companies
“lelngaged in the towing of disabled or wrecked motor vehicles” within the
definition of a2 “|m]otor transportation company.”

§95} This legislation, in effect, added tow trucks to the state’s PUCO
regulation of transportation for-hire motor carriers, and preempted local laws
pertaining to the licensing, registering, or regulation of entities that tow motor
vehicles regulation.

{96} CCO 677A remained in effect. The City maintained that the state

statute unconstitutionally interfered with its home-rule authority, and in

reliance upon CCO 6774, impounded tow trucks that did not meet the City's



licensing requirements. See Rodriguez v. Cleveland, 619 F.Supp.2d 461
(N.D.Ohio 2009).'

{97} On March 19, 2009, the City filed a declaratory judgment against
the state of Ohio, seeking determinations that (1) R.C. 4921.30 is not a “general
law,” and (2)that R.C. 4921.30 violates the City’s power of local self-government
to regulate the towing of motor vehicles. In its answer, the state denied that
the City is entitled fo declaratory relief, and the parties subsequently filed
dispositive motions.

{98} Inits motion for summary judgment, the City maintained that the
state had simply added tow trucks to its PUCO scheme of regulating motor
%ramspﬁﬁaii@n companies. R.C. 4921.30 is not part of a comprehensive
legislative enactment for tow truck operators, but rather, simply purports to
abolish all loeal regulation. Moreover, the preemption language is at odds with
the local regulatory authority over motor transportation companies recognized

in R.C. 4991.25 that permits local subdivisions to “make reasonable local police

Tn that case, Rodriguer filed suit in federal court against the City, the arresting
officers, and others alleging a violation of 42 1.8.C. 1988 and other claims, and the
City defendants claimed that they were entitled to qualified immunity based upon the
facial validity of CCO 677A. Ultimately, the United States Court of Appeals for the
Siwth Circuit agreed that the defendants in that case were entitled to qualified
immunity because it was unclear whether CCO 677A came within the Section
14501{)2)(A)'s exception to federal preemption, and because it was also unclear
whether the ordinance was preempted by Ohio law. Redriguez v. Cleveland, 439
Fed.Appx. 433, (6th Cir.2011).



regulations relating to motor transportation companies * ¥ * not inconsistent
with the authority of the PUCO.”

{99} Inopposition, the state noted that the Ohic General Assembly has
given the PU CO authority to supérvise and regulate “motor transportation
companies” since 1923, and this term has included tow trucks since 2003.
Applying the analytic framework set forth in Canton v. State, 95 Ohio 5t.3d 149,
2002-Ohio-2005, 766 N.E.2d 963, the state argued that R.C. 4921.30 does not
simply limit the legislative power of cities, but is part of a comprehensive
statewide scheme of regulations. The state further argued that R.C. 4921.30
operates uniformly across the state and prevents “conflicting patchwork
regulation by the cities.” It additionally argued that R.C. 4821.30 is part of a
safety regulatory scheme that adopts and enhances safety regulations of the
U.8. Department of Transportation, and that it prescribes a rule of conduct
upon citizens generally.

{910} The state additionally noted that B.C. 4921.30 preempts licensing,
registering, and regulation of entities that tow motor vehicles, but does not
preempt all local authority over tow trucks and allows municipalities to exercise
local police powers over matters outside the jurisdiction of the PUCO.

{911} On November 17, 2011, the trial court concluded that R.C. 4921.30
is a valid general law that does not unconstitutionally infringe upon the City’s

hore-rule authority and granted the state’s motion for summary judgment.



§912} The City now appeals. Tor its sole assignment of error, the City
argues that the trial court erved in concluding that R.C. 4991.30 is a general
law and that its preemption provision does not violate municipal home-rule
authority.

{9413} With regard to procedure, we note that appellate review of atrial
court’s grant of summary judgment is de novo. Grafton v. Ohio Edison Co., T7
Ohio 8t.3d 102, 105, 1996-Chio-336, 671 N.E.2d 241.

{914} The moving parly carries the initial burden of providing specific
facts that demonstrate its entitlement to summary judgment. Dresher v. Burt,
75 Ohio St.3d 280, 292, 1996-Ohio-107, 662 N.E.2d 264. Civ.R. 56( C) provides
that before summary judgment may be granted, a court must determine:

(1) no genuine issue as to any material fact remains to be litigated;
(2) the moving party is entitled to judgment as a matter of law; and

(8) it appears from the evidence that reasonable minds can come to

but one conclusion, and viewing the evidence most strongly in favor

of the nonmoving party; that conclusion is adverse to the

nonrnoving party.

{915} Once the moving party has met its initial burden, the nonmoving
party must produce competent evidence ostablishing the existence ofa genuine
issue for trial. Dresher at 288. In responding to a motion for summary
judgment, a nonmoving party may not rest on “unsupported allegations in the

pleadings.” Harless v. Willis Day Warehousing Co., 54 Ohio St.2d 64, 66, 375

N 7.9d 46 (1978). Rather, (iv.R. B6 requires a nonmoving party to respond



with competent evidence to demonstrate the existence of a genuine issue of
material fact.

{9416} We additionally note that statutes enjoy a strong presumption of
constitutionality. State v. Bloomer, 192 Ohio St.3d 200, 2009-Ohio-2462, 9509
N.E.2d 1254, 9 41. The party challenging the constitutionality of a statute
bears the burden of proving that it is unconstitutional beyond a reasonable
doubt. Id.

£917} Section 3, Article XVIII of the Ohio Constitution, the home-rule
amendment, gives municipalities the “authority to exercise all powers of local
self-government and to adopt and enforce within their limits such local police,
sanitary and other similar regulations, asare not in conflict with generallaws.”

{918} As explained in Am. Fin. Servs. Assn. v. Cleveland, 112 Ohio 5t.3d
170, 2006-Ohio-6043, 858 N.E.2d 776:

[Tlhe constitutional provision as adopted gave municipalities the

exclusive power to govern themselves, as well as additional power

to enact local health and safety measures not in conflict with

general laws, [but] “oxclusive state power was retained in those

areas where a municipality would in no way be affected or where

state dominance seemed to be required.” (Emphasis sic.)
1d. at 9§ 27, quoting Vaubel, Municipal Home Rule in Ohio, at 1107-1108 (1978).

{419} [n Canton, 95 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, at
9 9, the Ohio Supreme Coourt set forth a three-part test for evaluating conflicts

under the home-rule amendment. Pursuant to that test, a state statute takes



precedence over a municipal ordinance and does not unconstitutionally infringe
tipon municipal home-rule authority when: (1) the ordinance is in conflict with
the statute; (2) the ordinance is an exercise of the police power, rather than of
local self-government; and (3) the statute is a general law. Where the statute
fails to meet all of these conditions, it isnot a general law, and, as such, it must
yield to the municipal ordinance in question. Id. at 151.

{920} In this matter, the City alleged in its complaint and in its motion
for summary judgment that R.C. 4921.30 is not a “general law,” and therefore,
that is the focus of our analysis herein.

{921} “A general law has been described as one which promotes
statewide uniformity.” Ohio Assn. of Private Detective Agencies, Inc. v. N.
Olmsted, 65 Ohio 5t.3d 242, 244, 1992-Ohio-65, 602 N.E.2d 1147. “Once a
matter has become of such general interest that it is necessary to make it
subject to statewide control as to require uniform statewide regulation, the
municipality can no longer legislate in the field so as to conflict with the state.”
State ex rel. McElroy v. Akron, 173 Ohic St. 189, 194, 181 N.E.2d 26 (1962).

{922} The Canton court adopted a four-part test for determining whether
a statute is a general law for purpeses of home-rule analysis. The statute must
“(1) be part of a statewide and comprehensive legislative enactment, (2) apply
to all parts of the state alike and operate uniformly throughout the state, (3) set

forth police, sanitary, or similar regulations, rather than purport only to grant



or limit legislative power of a municipal corporation to set forth police, sanitary
or similar regulations, and (4) prescribe a rule of conduct upon citizens
generally.” Canton, 95 Ohio St.3d 149, 2002-Ohioc-2005, 766 N.E.2d 963, at
syliabus.
1. Statewide and Comprehensive Legislative Enactment

{923} In determining whether a challenged statute is part of a
comprehensive, statewide scheme or plan, courts look to the range of activity
subject to regulation under the enactment and whether it serves a statewide
concern. See Clermont Environmental Reclamation Co. v. Wiederhold, 2 Ohio
$t.8d 44, 48, 442 N.E.2d 1278 (1982); Ohioans for Concealed Carry, Inc. v.
Clyde, 120 Ohio St.3d 96, 2008-Ohio-4605, 896 N.E.2d 967.

£924} In this matter, we note that in the Motor Carrier Safety Act of
1984, the United States Department of Transportation, through the Federal
Motor Carrier Safety Regulations, implemented safety regulations for drivers
of commercial motor vehicles. Gruenbaum v. Werner Ent., Inc., 8.D.Ohio Ne.
09-CV-1041, 2011 WL 563912 (Feb. 2, 2011). Ohic adopted the safety
regulations in Ohioc Adm.Code 4901:2-5-02. B&T Express, Inc. v. Pub. Util.
Comm., 145 Ohio App.3d 656, 662, 763 N.E.2d 1241 (10th Dist.2001). See Ohio
Adm.Code 4801:2-5-02.

{9253 R.C. 4921.02 sets forth the general powers of the Public Utilities

Jommission to regulate certain carriers, and includes in its definition of



common carrier “every corporation, company * % * angagled] in the business of
transporting persons or property, or the business of providing or furnishing
- such transportation service, for hire, whether directly or by lease or other
arrangement, for the publicin general.”

{426} Prior te March 2003, R.C. 4921.02(A)(3) specifically excluded
companies “[elngaged in the towing of disabled or wrecked motor vehicles” from
the definition of a “[m]otor transportation company.” See Am.Sub. H.B. 87.

{927} Over time, however, the federal government has, through various
enactments, deregulated the motor ecarrier industry, and in 49 U.8.C. 14501(e)
of the Interstate Commerce Commission Termination Act, Congress enacted a
provision preempting “g State, political subdivision of a State, or political
authority of 2 or more States [from enacting or enforcing] a law, regulation, or
other provision having the force and effect of law related to a price, route, or
sorvice of any motor carrier % % * with respect to the transportation of
property.”

£928% In June 2002, the United States Supreme Court acknowledged
that Section 14501 generally preempts state and local regulation, but under an
exception set forth in Section 14501(c)(2)(A), states maintained “safety
regulatory authority” and authority to require minimum financial
responsibility. The court therefore concluded that the state power preserved in

Section 14501(c)(2)(A) may be delegated to municipalities, permitting them to



exercise safety regulatory authority over local tow truck operations. See
Columbus v. Ours Garage & Wrecker Serv., Inc., 536 U.S. 424, 438, 122 S.Ct.
2296, 153 L.Ed.2d 430 (2002). The court also stated that “[tlow trucks, all
parties to this case agree, are ‘motor carrier]s] of property’ falling within
§ 14501(c)'s compass.” The court explained:

The Ohio Constitution currently grants municipalities within the
State general authority “to exercise all powers of local
self-government and to adopt and enforce within their limits such
local police, sanitary and other similar regulations, as are not in
conflict with the general laws.” Art. XVIII, § 3. * * * Particularly
relevant here, Ohio has exempted tow trucks from the State’s
regulation of motor carriers, §4921 02(AXS8), thus leaving tow truck
regulation largely to the cities. Cineinneliv. Reed, 27 Ohio App.3d
115, 500 N.E.2d 333 (1985).

E

§ 14501(c)(2)(A) shields from preemption only “safety regulatory
authority” (and “authority of a State to regulate * * ¥ with regard
to mimimum amounts of financial responsibility relating to
insurance requirements”). Local regulation of prices, routes, or
services of tow trucks that is not genuinely responsive to safety
concerns garners no exemption from § 14501(c)(1)’s preemption
rule.

{929} In March 2003, following the Ours Garage decision, the Chio
General Assembly rescinded the exclusion for tow trucks set forth in
R.C. 4991.02(A)(8), and therefore included companies “lelngaged in the towing
of disabled or wrecked motor vehicles” within the definition of a “[mjotor

transportation company.”



{430} Also in March 2003, the Ohio General Assembly adopted R.C.
4991.30, which provides:

Any person, firm, copartnership, voluntary association, joint-stock

association, compsany, Of corporation, wherever organized or

incorporated, that is engaged in the towing of motor vehicles is

subject to regulation by the public utilities commission as a for-hire

motor carrier under this chapter. Sych an entity is not subject to

any ordinance, rule, or resolution of a municipal corporation,

county, or township that provides for the licensing, registering, or

regulation of entities that tow motor vehicles.

{431} This overview of the events surtounding the enactment of
R.C. 4921.30 indicates that tow trucks were simply included within the state’s
vegulation of for-hire motor carriers following the Ours Garage decision.

{932} Moreover, we conclude that this matter is similar to the situation
presented in Canton, 95 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963. In
Canton, the city’s ordinance prohibited “manufactured homes” within the city
limits as principal or accessory structures for residential use. Thereafter, the
legisleture enacted R.C. 2781.184 that pertained to manufactured homes.
Subsections (&) and (B) addressed construction and safety standards,
SQubsection (C) of the statute prohibited political subdivisions from barring or
restricting manufactured homes in single-family zones, SQubsection (D) set forth
an exception to subsection (C) and permitted private landowners to incorporate

restrictive covenants in deeds to prohibit the inclusion of, among other things,

manufactured homes.



{933} In concluding that Subsections (C) and (D) are not part of a
statewide and comprehensive zoning plan, the Supreme Court noted:

R.C. Chapter 8781 relates to building standards buf varies widely
in its content * * ¥,

Moreover, the state does not have a statewide zoning scheme, nor
does the state have a comprehensive plan or scheme for the
licensing, regulation, or registration of manufactured homes.

Instead, R.C. 3781.184(A) and (B) simply refer to the current
foderal standards regulating the construction of manufactured
homes. A United States district court has held that “[t]he [Federal
Manufactured Home Construction and Safety Standards Act of
1974, Section 54083, Title 42, U.S.Code] preempts only construction
and safety standards and does not apply to local zoning ordinances
that purport to regulate the placement of certain types of dwellings
in the community.” The court held that the codes at issue {Canton
Ordinances 1123.57 and 1129.11) are zoning ordinances not aimed
at construction and safety standards. “Because Congress intended
to regulate safety and construction only, local laws aimed at
purposes outside that area are not preempted by the Act. There is
no indieation that Congress intended to regulate any other aspect
of the manufactured home industry.” See Ohic Manufactured
Hous. Assn. v. Canton (Dec. 4, 1998), N.D. Ohio No. 5:97 CV 1190.
Accordingly, we conclude that R.C. 3781.184(C) and (D) do not
provide for uniform, statewide regulation of manufactured housing.

Canton at § 25-24.

1984} Similarly, in this matter, although there has been considerable
state and federal regulation of motor carriers, there has not been a
comprehensive legislative enactment with respect to tow truck enterprises. To
date, the legislature has not set forth a comprehensive plan or scheme for the
licensing, regulation, or registration of tow truck enterprises. Instead, the

existing scheme pertains to for-hire motor carriers and adopts federal safety



vegulations. This absence of 2 comprehensive scheme for tow truck operations
stands in stark contrast with the detailed, comprehensive scheme through
which the City sought, through its police powers, to regulate tow truck
operations under CCO 877A. We therefore cannot infer an intent to preempt
iocal legislation based upon broad regulatory enactment in this field.
Accordingly, we conclude that R.C. 4921.30 is not part of a statewide and
comprehensive legislative enactment.
9 Uniform Operation Throughout the State

{985} General laws must “apply to all parts of the state alike” Canton,
g5 Ohio St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, at § 13, quoting
Sehneiderman v. Sesanstein, 121 Ohio St. 80, 82-83, 167 N.E. 1538 (1929).

{936} In this matter, however, the definition of motor transportation
company set forth in R.C.4921.02(A), does not include private motor Carriers,
as it incorporates an exclusion for companies meeting the definition set forth in
R.(\.4923.02(A), i.e., companies “engaged in the business of private carriage of
persons or property, 0¥ both, or of providing or furnishing such transportation
service, for hire * * *.["

{987} Therefore, private tow truck companies may have their own rules,
policies, and practices. Again, Canton is instructive. In evaluating the
statutory exception to R.C. 3781.184, which provided that, “[tlhis section does

not prohibit a private landowner from incorporating a restrictive covenant in



adeed, prohibiting the inclusion on the conveyed land of manufactured homes,”
the Ohio Supreme Court noted:

[Tlhe statute will effectively apply only in older areas of the state,

ie. cities where residential areas no longer have effective deed

restrictions or no longer have active homeowner associations.

Because we find that R.C. 3781.184(D) permits that which the

statute prohibits, we find that it is inconsistent with the gtatute’s

stated purpose, i.e., to encourage placement of affordable
manufactured housing units across the state. Thus, we hold that

R.C. 3781.184(C) and (D) do not have aniform application to all

citizens of the state, and as such are not general laws.

{938} Likewise, in this matter, R.C. 4921.30 does not apply to private tow
companies or otherwise include them in the PUCO regulatory scheme for for-
hire motor carriers. The exclusion for private tow truck enterprises defeats the
claimed statewide concern of generally regulating tow truck enterprises,
because it permits that which the statute prohibits. Thisexclusion is therefore
inconsistent with the statute’s purpose of providing uniform regulation
throughout the state. As was the case in Canton, regulation imposed upon
public for hire tow truck operators is not applicable to private tow truck
enterprises and arbitrarily permits disparate rules and regulations regarding

those companies. Accordingly, we find that R.C. 4921 .80 does not have uniform

operation throughout the state.



3. Establishes Police Regulations Rather Than Granting or Limiting
Municipal Legislative Power

{938} Proceeding to the third prong of the general law test outlined in
Canton, we next consider whether R.C. 4921.30 sets forth police, sanifary, or
similar regulations; or, instead, simply purports only to grantor limit legislative
power of a municipal corporation to set forth police, sanitary, or similar
regulations. Again, the legislature hasnot established police regulations forthe
operation of tow truck enterprises, and the R.C. 4921.30 preemption provision
is not part of a larger regulatory scheme for tow truck operators. Thatis, inthe
years following the enactment of R.C. 4921.30, no other statutory provisions
have been enacted to address such enterprises, and there is no clear indication
that tow truck regulation is indeed a matter of such general interest that it is
necessary to make it subject to statewide control. Like R.C.4549.17, which was
deemed unconstitutional in Linndale v. State, 85 Ohio 5t.3d 52, 1 599-0Ohio-434,
706 N.E.2d 1227, R.C. 4921.30 is “simply a limit on the legislative powers of
municipal corporations to adopt and enforce specified police regulations.”
Therefore, we conclude that the preemption language simply curtails the City's
police powers in this area and does not meet the third element of the Canton

tosth,



4. Prescribes a Rule of Conduct Upon Citizens Generally

{940} With regard to the final element of the Canton test, the Linndale
Court also defined general laws as “those operating uniformly throughout the
state, prescribing a rule of conduct on citizens generally and operating with
general uniform application throughout the state under the same circumstances
and conditions.” Linndale at 54. Statutes that pertain to certain entities only
do not prescribe a rule of conduct upon citizens generally, so they do not meet
this element. Id. Conversely, statutes that go beyond merely limiting
municipal authority and establish a rule of conduct for those who are the
subject of the legislation have satisfied this element of the Canton test. See Am.
Fin. Servs. Assn., 112 Ohio St.3d 170, 20068-Ohio-6043, 858 N.E.2d 776.

£941} In determining whether R.C. 4921.30 prescribes a rule of conduct
upon citizens generally, we conclude that it is not a part of a system of uniform
statewide regulation on the subject of tow truck operation. It is a statute that
simply provides that municipalities, counties, and townships may not license,
register, or regulate entities that tow motor vehicles; it does not prescribe a rule
of conduct upon citizens generally. Accordingly, the fourth element of the
Canton test is not met.

{942} In accordance with the foregoing, R.C. 4921.30 does not meet the

test set forth in Canton, so we conclude that it is not a general law. Further,



beeause R.C. 4921.30 is not a general law, it unconstitutionally attempts to
Timit municipal heme-rule authority.

§948} We therefore conclude that the trial court erred in granting the
state of Ohio’s motion for summary judgment. We reverse that order and direct
the trial court to enter summary judgment in favor of the City.

{944} Reversed and remanded with instructions to enter judgment in
favor of appellant.

It is ordered that appellant recover from appellee costs herein taxed.

The eourt finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.
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COLLEEN CONWAY COONEY, J., DISSENTING:
{945} I respectfully dissent. I would affirm the trial court judgment.

Statewide and Comprehensive

{946} The first prong of the Canton test requires the statute in question
he part of a statewide and comprehensive legislative enactment. The City
argues that R.C. 4921.30 is not part of such legislative enactment, while the
State argues that when taken in context with PUCO regulations, R.C. 4921.30
is clearly part of a statewide and comprehensive legislative enactment.

{947} The City argues that the PUCO regulations do not constitute
statewide legislation because they are not 1) newly enacted, nor 2) specifically
tow truck regulations. I am not persuaded by this argument because neither is
a requirement under the Canton test.

{948} By defining any organization that operates tow trucks as “for-hire
motor carrier[s]” under this statute, R.C. 4921.30 successfully encompassed all
tow truck operators under the pre-existing laws of the PUCO. In turn, R.C.
4921.30 is part of the PUCO, an undisputed statewide legislative enactment.
The City’s interpretation of the statute in question appears to occur in a vacuum,
not acknowledging PUCO on a statewide basis. See Am. Fin. Seruvs. Assn. v.
Cleveland (“AFSA”), 112 Ohio St.3d 170, 2006-Chio-6043, 858 N.E.2d 776 (the
Ohio Supreme Court found that legislation that defined covered loans and

authorized the state to “solely regulate” said loans was part of comprehensive



statewide legislation). See also Ohio Assn. of Private Detective Agencies v. N.
‘{}émsiﬁd, 65 Ohio §t.8d 242, 1992-Ohio-65, 602 N.E.2d 1147 (Ohio Supreme
Court found that a statutory provision, when considered in isolation, “may fail
to qualify as a general law because it prohibits a municipality from exercising
a local police power while not providing for uniform statewide regulation of the
same subject matter. See Youngstown v. Evans (1929), 121 Ohio St. 342, 168
N.E. 844.” However, when the provision’s chapter is read in its entirety it could
reveal a statewide regulation.)

§949} Thus, I would find that the statute in gquestion satisfies the first
prong of the Canton test.

Uniformity

{450} The second prong of the test requires that the statute apply to all
parts of the State alike and operate uniformly throughout the State.

{951} The State argues that R.C. 4921.30 does apply to all parts of the
State alike and operates uniformly throughout the State. The City does not
dispute this argument. Thus, 1 would find that R.C. 4921.30 satisfies the second
prong of the Canion “general law” test.

Police, Sanitarv. or Similar Regulations

{952} The third prong of the test requires that the statute set forth police,
sanitary, or similar regulations, rather than purport only to grant or limit

Jegislative power of a m unicipal corperation.



{953} The City concedes that the regulation of tow trucks in the context
of traffic regulation is clearly an oxercise of the State’s police power. As
addressed above in the first prong, prior case law indicates that individual
statutes should not be read in isolation but within the larger statutory scheme,
R.C. Chapter 4921 in its entirety, along with the PUCO, clearly sets forth
regulations as opposed to strictly limiting the municipality’s legislative power.

{954} Thus, I would find that R.C. 4921.30 satisfies the third prong of the

Canton “general law” test.

{9455} The fourth prong of the test requires that the statute prescribes a
rule of conduct upon citizens generally.

{456} The City fails to articulate a reason why this statute does nat
prescribe a rule of conduct upon citizens generally, and instead rehashes its
argument that the law limits the mun icipality’s legislative power without setting
forth independent regulations. The State compares R.C. 4921.30 to the statutes
found in AFSA and in Cleveland v. State, 128 Ohio 8t.3d 135, 2010-Ohio-6318,
942 N.E.2d 370, both of which were found to satisfy the fourth prong by
prescribing a rule of conduct upon citizens generally. When taken as a whole,
it appears to me that R.C. Chapter 4921 and the PUCO establish rules of

conduct for all Ohic operators who provide intrastate towing services, without



exception. I see no distinction for private motor carriers as the majority finds,
nor has the City raised such a claim.

{457} Thus, I would find that R.C. 4921 30 satisfies the fourth prong of the
Canton “general law” test.

{958} Having satisfied the four elements of the Canion test, 1 would find
that R.C. 4921.30 constitutes a “general law” and does not violate the Home Rule
Amendment of the Ohio Constitution. The City has failed to meet its burden of
showing beyond a reasonable doubt that R.C. 4921.80 viclated the Ohio
Constitution.

{9593 Accordingly, T would affirm the trial court.
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JOAN SYNENBERG, GE:

This cause came on for hearing upon the parties’ cross-motions for summary judgment. In
this action for declaratory judgment, plaintiff City of Cleveland seeks a declaration that the
preemption language of R.C. § 4921.30 snconstitutionally infringes upon the City’s home rule
authority established by Article XVIH, Section 3 of the Ohio Constitution. Defendant State of Ohio
argues that R.C. § 4921.30 is a valid general law which takes precedence over any conflicted
ordinances enacted by the City.

Having considered the motions for summary judgment, the court finds that R.C. §4921.30
is a valid general law that does not unconstitutionally infringe upon the City’s home rule authority
established by Article XVIII, Section 3 of the Ohio Constitution. The court makes the following
declarations:

1. Any person or entity that is engaged in the business of towing of motor vehicles

(“towing entity™) is a “motor tranéportation company” (“MTC”) as that term is
defined in sections 4905.03 and 4921.02 of the Revised Code. R.C. 4921.01.

EXHIBIT C



Bvery towing entity is subject to regulation by the Public Uti lities Commission of
Ohio (“PUCO”) as a for-hire motor carrier under Chapter 4921 of the Ohio Revised
Code. R.C. 4921.30.

A towing entity is not subject to any ordinance, rule, or resolution of a municipal
corporation, county, or township that provides for the licensing, registering, or
regulation of entities that tow motor vehicles. RC. 4921.30.

R.C. 4921 30 is a general law that does not infringe on the City of Cleveland’s home
rule authority guaranteed in O Const: Sect. 3, Art. XVIIL known as the “Home Rule
Amendment,” which provides: “Municipalities shall have authority 1o exercise all
powers of local self-government and to adopt and enforce within their limits such
local police, sanitary and other similar regulations, as are not in conflict with general
laws.”

& R.C. 4921.30 is part of R.C. Chapter 4921 which constitutes a statewide and
comprehensive legislative ensctment to further state policy and confer upon
PUCO the power and authority to supervise and regulate MTCs;

b. R.C. 4921.30 applies to all parts of the state alike and operates uniformly
through the state; ’

¢. R.C. 4921.30, by its language, is directed to towing entities and not to any
legislative body;

d. R.C. 4921,30 does not grant or limit any municipality’s legislative power.

R.C.4921.30is part of R.C. Chapter 4921, a statewide and comprehensive legislative
enactment that sets forth the policy of the state to:

(A) Regulate transportation by common and contract carriers by motor
vehicle in such manner as to recognize and preserve the inherent advantages
of, and foster sound economic conditions in, such transportation and among
such carriers in the public interest [R.C. 4921.03(A)];

(B) Promote adequate, economical, and efficient scrvice by such motor
carriers, and reasonable charges therefor, without urjust discriminations,
undue preferences or advantages, and unfair or destructive competitive
practices [R.C. 4921.03(B)];

(C) Improve the relations between, and co-ordinate transportation by and
regulation of, such motor carriers and other carriers [R.C. 4921.03(C}];



(D) Develop and preserve a highway transportation system properly adapted
to the needs of commerce and the state [R.C. 4921.03(D}];

{E) Co-operate with the federal government and the several states, and the
authorized officials thereof, and with any organization of ‘motor carriers inthe
administration and enforcement of Chapters 4901., 4903., 4905, 4907,
4909., 4921., 4923., and 4905 of the Revised Code [R.C. 4921.03(E)].

6. R.C.4921.30is partof R.C. Chapter 4921, a statewide and comprehensive legislative
enactment that confers jurisdiction on PUCO and sets forth its duties and powers to:

(A) Supervise and regulate cach motor transportation company [R.C
4921.04(43;

(B) Fix, alter, and regulate rates [R.C. 4921 044,

{C) Regnlate the service and safety of operation of each motor transportation
company [R.C. 4921.04(4)];

(D) Prescribe safety rules and designate stops for service and safety on
established routes [R.C. 4921.04(4)]; .

(E) Prescribe safety rules applicable to the transportation and offering for
transportation of hazardous materials in intrastate commerce within this state
by motor transportation companies. * * * /R.C. 4921.04(E3}];

(F) Require the filing of annual and other reports and of other data by motor
transportation companies [R.C. 4921.04(F)];

(G) Provide uniform accounting systems [R.C. 4921.04(G)];

(H) Supervise and regy or_transportation companics in all other
matters affecting the relationship between such companies and the public to
the exclusion of all local authorities, exgept as provided in this section and

section 4921.03 of the Revised Code. [R.C. 4921.04(H)] [Emphasis added].

7. R.C. 4921.04(H) expressly provides that PUCO may prescribe rules affecting all
MTCs, “notwithstanding the provisions of any ordinance, resolution, license, or
permit enacted, adopted, or granted by any township, municipal corporation,
municipal corporation and county, or county.” R.C. 4921.04(H) further provides that

“In case of conflict between any such ordinance, resolution, license, or permit, the

order or rule of the commission shall prevail.” Finally, R.C. 4921.04(H) provides

tvisi ake reasonable local police rules within their




respective boundaries not inconsistent with [Chapters 4901., 4903., 4908., 4507,
4909., and 4923 of the Revised Code, and PUCO’s rules adopted under those
Chapters].”

Motion for summary judgment of plaintiff City of Cleveland is denied. Motion for summary
sudgment of defendant The State of Ohio is granted.

Judgment accordingly.

IT 1S SO ORDERED. NO JUST CAUSE FOR DELAY.

QA
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO
CITY OF CLEVELAND Case No: CV-09-687935
Plainuff
Judge: JOAN SYNENBERG
STATEQFQHIO
Defendant
JOURNAL ENTRY

96 DISP.OTHER - FINAL
THIS CAUSE CAME ON FOR HEARING UPON THE PARTIES' CROSS-MOTIONS FOR SUMMARY JUDGMENT. IN THIS

ACTION FOR DECLARATORY JUDGMENT, PLAINTIFF CITY OF CLEVELAND SEEKS A DECLARATION THAT THE
PREEMPTION LANGUAGE OF R.C. §4921.30 UNCONSTITUTIONALLY INFRINGES UPON THE CITY'S HOME RULE
AUTHORITY ESTABLISHED BY ARTICLE XVIIL, SECTION 3 OF THE OHIO CONSTITUTION, DEFENDANT STATE OF
OHIC ARGUES THAT R.C. § 4921.30 IS A VALID GENERAL LAW WHICH TAKES PRECEDENCE OVER ANY

CONFLICTED ORDINANCES ENACTED BY THE CITY.

HAVING CONSIDERED THE MOTIONS FOR SUMMARY JUDGMENT, THE COURT FINDS THATR.C. § 49213015 A
VALID GENERAL LAW THAT DOES NOT UNCONSTITUTIONALLY INFRINGE UPON THE CITY'S HOME RULE
AUTHORITY ESTABLISHED BY ARTICLE XV, SECTION 3 OF THE OHIO CONSTITUTION. THE COURT KMAKES THE
FOLLOWING DECLARATIONS (OSI):

MOTION FOR SUMMARY JUDGMENT OF PLAINTIFF CITY OF CLEVELAND IS DENIED. MOTION FOR SUMMARY
JUDGMENT OF DEFENDANT THE STATE OF OHIO IS GRANTED.

JUDGMENT ACCORDINGLY.
1T 18 SO ORDERED. NO JUST CAUSE FORDELAY.

COURT COST ASSESSED TO THE PLAINTIFE(S).

O33

Judge Signature Date
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CONSTITUTION OF THE STATE OF OHIO
ARTICLE XVIII. MUNICIPAL CORPORATIONS

Go to the Ohio Code Archive Directory

Oh. Const. Art. XVIII, § 3 (2013)

§ 3. Powers

Municipalities shall have authority to exercise all powers of local self-government and to adopt and enforce within
their limits such local police, sanitary and other similar regulations, as are not in conflict with general laws.

HISTORY:
(Adopted September 3, 1912.)
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TITLE 49. PUBLIC UTILITIES
CHAPTER 4921. FOR-HIRE MOTOR VEHICLE CARRIERS

Go to the Ohio Code Archive Directory

ORC Ann. 4921.25 (2013)

§ 4921.25. Entities engaged in towing of motor vehicles subject to regulation as for-hire motor car-
rier

Any person, firm, copartnership, voluntary association, joint-stock association, company, Or
corporation, wherever organized or incorporated, that is engaged in the towing of motor vehicles is
subject to regulation by the public utilities commission as a for-hire motor carrier under this chap-
ter. Such an entity is not subject to any ordinance, rule, or resolution of a municipal corporation,
county, or township that provides for the licensing, registering, or regulation of entities that tow
motor vehicles.

HISTORY:
2012 HB 487, § 101.01, eff. June 11, 2012.
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TITLE 49. PUBLIC UTILITIES
CHAPTER 4905. PUBLIC UTILITIES COMMISSION -- GENERAL POWERS
HAZARDOUS MATERIALS TRANSPORTATION
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ORC Ann. 4905.80 (2013)

§ 4905.80. State policy as to regulation of motor carriers

The policy of this state is to:

(A) Regulate transportation by motor carriers so as to recognize and preserve the inherent advantages of, and
foster safe conditions in, that transportation and among those carriers in the public interest;

(B) Promote safe and secure service by motor carriers, without unjust discriminations, undue preferences or ad-
vantages, and unfair or destructive competitive practices;

(C) Improve the relations between, and coordinate transportation by and regulation of, motor carriers and other
carriers;

(D) Develop and preserve a highway transportation system properly adapted to the needs of commerce and the

state;

(E) Cooperate with the federal government and the several states, and the authorized officials thereof, and with
any organization of motor carriers in the administration and enforcement of this chapter and Chapters 4901., 4903.,

4907., 4909., 4921., and 4923. of the Revised Code.

HISTORY:
2012 HB 487, § 101.01, eff. June 11, 2012.
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TITLE 49. PUBLIC UTILITIES
CHAPTER 4905. PUBLIC UTILITIES COMMISSION -- GENERAL POWERS
HAZARDOUS MATERIALS TRANSPORTATION
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ORC Ann. 4905.81 (2013)

§ 4905.81. Duties of public utilities commission as to regulation of motor carriers

The public utilities commission shall:
(A) Supervise and regulate each motor carrier;
(B) Regulate the safety of operation of each motor carriet;

(C) Adopt reasonable safety rules applicable to the highway transportation of persons or property in interstate
and intrastate commetrce by motor carriers;

(D) Adopt safety rules applicable to the transportation and offering for transportation of hazardous materials in
interstate and intrastate commerce by motor carriers. The rules shall not be incompatible with the requirements of the
United States department of transportation.

(E) Require the filing of reports and other data by motor carriers;

(F) Adopt reasonable rules for the administration and enforcement of this chapter and Chapters 4901., 4903.,
4907., 4909., 4921., and 4923. of the Revised Code applying to each motor carrier in this state;

(G) Supervise and regulate motor carriers in all other matters affecting the relationship between those carriers
and the public to the exclusion of all local authorities, except as provided in this section. The commission, in the exer-
cise of the jurisdiction conferred upon it by this chapter and Chapters 4901., 4903., 4907, 4909., 4921., and 4923. of the
Revised Code, may adopt rules affecting motor carriers, notwithstanding the provisions of any ordinance, resolution,
license, or permit enacted, adopted, or granted by any township, municipal corporation, municipal corporation and
county, or county. In case of conflict between any such ordinance, resolution, license, or permit, the order or rule of the
commission shall prevail. Local subdivisions may adopt reasonable local police rules within their respective boundaries
not inconsistent with those chapters and rules adopted under them.

The commission has jurisdiction to receive, hear, and determine as a question of fact, upon complaint of any
party or upon its own motion, and upon not less than fifteen days' notice of the time and place of the hearing and the
matter to be heard, whether any corporation, company, association, joint-stock association, person, firm, or copartner-
ship, or their lessees, legal or personal representatives, trustees, or receivers or trustees appointed by any court, is en-
gaged as a motor carrier. The finding of the commission on such a question is a final order that may be reviewed as pro-
vided in section 4923.15 of the Revised Code.

HISTORY:
2012 HB 487, § 101.01, eff. June 11, 2012.
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Cleveland, OH Code of Ordinances

CHAPTER 677A — TOW TRUCKS

677A.01

677A.02

677A.03

677A.04

677A.05

677A.06

677A.07

677A.08

677A.09

677A.10

677A.11

677A.12

677A.13

677A.14

677A.15

677A.16

677A.17

677A.18

677A.19

677A.20

677A.21

677A.22

Definitions

License Required

License Application

Issuance of License

Term of License

Assignment or Transfer of License
Denial, Suspension or Revocation of License
Appeal from License Denial, Suspension or Revocation
Liability Insurance Required

Tow Truck Identification

Responding to the Scene of an Accident
Transport Sheet Required

Records

Drivers’ Licenses

Convictions Barring Issuance of License
Drivers’ Photographs

Issuance, Form and Term of License
Temporary Permits

License Certificate

Renewal of License

License Fees

Suspension or Revocation of License

EXHIBIT H



677A.23 Records of Licenses
677A.99 Penalty

Cross-reference:

Commercial and heavy vehicles, CO Ch. 439
Impounding, CO Ch. 405

Towing requirements, CO 439.10

§ 677A.01 Definitions
As used in this chapter:

(a) “Driver” or “operator” means a person who drives or is in actual physical control of a tow truck
on a public street or public right-of-way in the City.

(b) “Person” means a natural person, firm, copartnership, association or corporation.

(c) “Tow truck” means a truck or any other vehicle adapted or used for the purpose of towing,
winching or otherwise removing disabled motor vehicles.

(d) “Tow truck owner” means a person engaged in the business of offering towing services for
compensation, and includes a lessee in operation of a tow truck.

(e) “Towing” means the act of pulling or dragging a vehicle behind the tow truck which is doing
such pulling or dragging. “Towing” includes flat bed towing. The towed vehicle can be self-supporting,
carried on a dolly-type platform or supported on any other item necessary to facilitate such towing.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.02 License Required

(a) No owner of a tow truck shall permit such tow truck to be used for the purpose of towing in the
City unless a valid tow truck owner’s license, obtained pursuant to this chapter, has been issued and is in
force for that tow truck.

(b)  This section does not apply when the property being towed is owned by the person doing the
towing, and is being transported for recreation, sport or show, or when the property being towed has
been picked up outside the City and is cither in the process of being delivered to a location in the City,
or is being towed through the City to be delivered elsewhere.

(c) Evidence of the ownership of a vehicle being towed shall be presented to a police officer or
inspector upon demand and shall consist of either a certificate of title or a bill of sale for the vehicle.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)



§ 677A.03 License Application

(a) An application for the license required by Section 677A.02 shall be made in person at the office
of the Commissioner of Assessments and Licenses on forms provided and information as the
Commissioner may deem necessary shall be given under oath. It shall be mandatory rejection of the
application or revocation of an issued license if any of the required application information is

misrepresented or untrue.
(b) Each application for the license shall be accompanied by a fee of one hundred twenty-five
dollars ($125.00) for the original license and thirty dollars ($30.00) for each additional license if a

person licenses more than one (1) vehicle. Each application for the replacement of a lost, stolen, or
missing license shall be accompanied by a fee of thirty dollars ($30.00).

(Ord. No. 2393-02. Passed 2-3-03, eff. 2-3-03)

§ 677A.04 Issuance of License
Upon approval of the application provided for in Section 677A.03, the Commissioner of Assessments
and Licenses shall issue the license and, as evidence thereof, a metal tag bearing the number of the

license. The tag shall be six (6) inches by eight (8) inches and of an annual contrasting color as
determined by the Commissioner. The tag shall be permanently fixed to the front bumper of the licensed

tow truck.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.05 Term of License

All licenses issued pursuant to Section 677A.04 shall be issued for a period of two (2) years, expiring
on the 30th day of September in odd numbered years, unless sooner revoked by the Commissioner,
provided, however, that any license issued pursuant to Section 677A.04 between the effective date of

this section and September 30, 1993 shall expire on September 30, 1995 unless sooner revoked by the
Commissioner.

(Ord. No. 228-93. Passed 2-8-93, eff. 2-16-93)

§ 677A.06 Assignment or Transfer of License
No license issued pursuant to Section 677A.04 shall be assigned or transferred to any other tow truck.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.07 Denial, Suspension or Revocation of License

The Commissioner of Assessments and Licenses may deny the issuance of a tow truck owner’s



license to a person who, upon investigation, clearly lacks the qualifications and fitness to be licensed
under this chapter. A license granted or issued pursuant to the terms of Section 677A.04 may be
suspended or revoked at any time by the Commissioner upon:

(@) Satisfactory proof of a violation of this chapter for reasons which could have been grounds for
the refusal to issue an original license; or

(b) Satisfactory proof that the tow truck owner has failed to resolve complaints involving parts or
property taken from an impounded vehicle or damage to an impounded vehicle when such complaints
are substantiated by information contained in forms prescribed in rules and regulations promulgated by
the Director of Public Safety.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.08 Appeal from License Denial, Suspension or Revocation

License issuance shall be authorized and under the control of the Commissioner of Assessments and
Licenses. In case of the refusal to issue a license or the revocation or suspension of a license by the
Commissioner, the applicant or licensee may appeal from such order to the Board of Zoning Appeals
established pursuant to Charter Section 76-6, provided that written appeal is filed with the Board
Secretary within ten (10) days of the date the decision being appealed was made. The Board shall

conduct a hearing and render a decision in accordance with City ordinances and regulations governing
its conduct and procedure.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.09 Liability Insurance Required

Each owner of a tow truck shall furnish, at the time of application and/or renewal of such license, a
certificate of insurance or an acknowledgment thereof, by an insurance carrier licensed to do business in
the State, evidence of garagekeepers’ legal liability, to protect property left in his or her care, custody or
control, in an amount not less than one hundred thousand dollars ($100,000.00) and general liability in
an amount not less than three hundred thousand dollars ($300,000.00). The provisions of this section
relating to garagekeepers’ legal liability shall not apply to a tow truck owner who establishes to the
satisfaction of the Commissioner of Assessments and Licenses that such owner does not own, operate or
maintain garage or vehicular storage facilities.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.10 Tow Truck Identification

Any person engaged in the business of offering towing services shall have imprinted on both sides of
any vehicle used as a tow truck, slide or tilt-bed carrier, or car hauler, the name, address and telephone
number of the person owning such vehicle. The name shall be printed in letters at least three (3) inches
high and not less than three-eighths (3/8) of an inch wide, while the address, place and phone number
shall be in letters two (2) inches high and not less than three-eighths (3/8) of an inch wide. Lettering
shall be done in color which will contrast sharply with the background upon which it is painted and shall



be placed in such position as to be easily seen by anyone wishing to identify the vehicle. Markings shall
be kept clear and distinct at all times.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.11 Responding to the Scene of an Accident
No person licensed under Section 677A.02, or any of his or her agents or employees, shall respond to
the scene of an accident unless either summoned by a person having a direct interest in the vehicle or

vehicles involved or dispatched thereto as provided in the rules and regulations promulgated by the
Director of Public Safety pursuant to Chapter 135.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.12 Transport Sheet Required

Tow truck operators shall at all times maintain a current transport sheet containing the following
information in the proper sequence on motor vehicles that are moved from one (1) location to another:

(a) Date and time;
(b) Moved vehicle owner’s name and address;

(c) Moved vehicle’s serial or Jicense number; serial number required if vehicle is taken anywhere
other than licensee’s lot;

(d) Year, make and model] of moved motor vehicle;

(¢) Location of origin of transport;

(f) Location of destination of transport;

(2) Amount of charges;

(h) Name of person who authorized transport.

Such entries on the transport sheet are to be made at the time of each act and recorded legibly,
accurately and completely as directed in this section. These transport sheets shall be made available for

inspection upon the request of any police officer. This section shall not apply to salvage motor vehicle
dealers.

No tow truck shall have in tow a motor vehicle for which the operator does not have in his or her
possession authorization to remove such vehicle. The authorization of the owner or of an officer of the
Police Division shall include, but not be limited to, the name of the owner of such motor vehicle, the
name and telephone number of the person authorizing the moving of the motor vehicle, the motor
vehicle registration number and/or the vehicle identification number.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)



§ 677A.13 Records

The owner of a truck shall maintain an accurate and complete file of transport sheets for each driver
employed by him or her, including the owner if he or she is also an operator. Transport sheets shall be
filed by date of occurrence and retained for a period of six (6) months. Upon the request of the Director
of Public Safety or his or her designee, such sheets shall be immediately available for inspection.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.14 Drivers’ Licenses
Every person driving a tow truck shall be licensed. Each applicant for a driver’s license shall:

(a) Be eighteen (18) years of age or over and an American citizen (or have declared his or her
intention to become a citizen) on the date of such application;

(b) Be of sound physique, with good eyesight and not subject to epilepsy, vertigo, heart trouble or
any other infirmity of body and mind which might render him or her or her unfit for the safe operation of
a public vehicle;

(c) Exhibit minimal competency in reading and writing the English language;

(d) Produce, on forms provided by the Commissioner of Assessments and Licenses, two (2)
character references of persons not related to the applicant; and

(e) Fill out, on a form provided by the Commissioner, a statement giving his or her full name,
residence and places of residence for five (5) years previous to moving to his or her present address; his
or her age, height, color of eyes and hair and place of birth; the length of time he or she has resided at
his or her present address; whether or not he or she is a citizen of the United States; places of previous
employment; whether or not he or she has ever been arrested or convicted of a felony or misdemeanor;
whether or not he or she has been summoned to court; whether or not he or she has previously been
licensed as a driver or chauffeur, and if so, whether or not his or her license has ever been revoked and
for what cause. Such statement shall be signed and sworn to by the applicant, and filed with the
Commissioner, as a permanent record.

Any false statement made by the applicant shall be promptly reported by the Commissioner to the
prosecuting attorney. The Commissioner is authorized to establish such additional rules and regulations,
covering the issuance of drivers’ licenses, not inconsistent with this chapter, as may be necessary and
reasonable.

(Ord. No. 1551-10. Passed 12-6-10, eff. 12-10-10)

§ 677A.15 Convictions Barring Issuance of License

No driver’s license provided for in Section 677A.14 shall be issued or renewed if the applicant
therefor has been convicted of any of the following offenses:




(a) Manslaughter or negligent homicide, resulting from the operation of a motor vehicle;

(b) Driving a motor vehicle while under the influence of intoxicating liquors or drugs. A
conviction under this subsection shall not bar the issuance of a license if the conviction occurred more
than five (5) years prior to the date of application or, upon a recommendation of the Commissioner of
Assessments and Licenses, more than three (3) years prior to the date of application.

(c) A felony, in the commission of which a motor vehicle was used;

(d) Failure to stop and render aid as required under the laws of the State, or leaving the scene of an
accident as specified by the laws of the State;

(¢) Perjury or false swearing in making a statement under oath in connection with his or her
application for a driver’s license;

() Conviction, or forfeiture of bail, not vacated, upon three (3) charges of a violation of the motor
vehicle laws of the State within a period of twelve (12) months;

(g) Conviction of a violation of a law involving violence, theft or any form of stealing, or a crime
involving moral turpitude that is reasonably related to the license referred to in this chapter, within five
(5) years preceding the filing of the application for such license;

(h) Repeated violations of City ordinances, which affect the safety of human life or limb on the
streets of the City; or

(i) Possession by a tow truck driver, in his or her tow truck, of opened or unopened beer, whiskey
or wine; of drugs or other stimulants not specifically prescribed for him or her by a medical doctor for
his or her private use; or of gambling equipment or paraphernalia, stolen goods or contraband property
of any kind.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.16 Drivers’ Photographs

(a) Each applicant for the driver’s license provided for in Section 677A.14 shall file with his or her
application three (3) unmounted, unretouched photographs of himself or herself, in such position as the
Commissioner of Assessments and Licenses may direct, taken within thirty (30) days preceding the
filing of his or her application. Photographs shall be of a size which may be easily attached to his or her
Jicense. One (1) of the photographs shall be attached to his or her license when issued, and the others
shall be filed with the application in the office of the Commissioner.

The photograph shall be so attached to the license that it cannot be removed and another photograph
substituted without detection. Each licensed driver shall, on demand of an inspector of licenses, a

policeman or an affected citizen, exhibit his or her license and photograph for inspection.

Where the application for a license is denied, two (2) copies of the photograph shall be returned to
the applicant by the Commissioner.

(b) Applications with photographs attached shall forthwith be forwarded to the Bureau of Criminal



Identification, Police Division. No license shall be issued under this chapter until the receipt in writing
from such Bureau of a report showing the result of the investigation of the application.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.17 Issuance, Form and Term of License

Upon satisfactory fulfillment of the applicable requirements of this chapter, there shall be issued to
the applicant a license, which shall be in such form as to contain the photograph and name of the
licensee. A licensee who defaces, removes or obliterates an official entry made on his or her license,
shall be punished by revocation of his or her license. Such license shall be issued for a period of one (1)

year commencing on February 21, unless previously revoked.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.18 Temporary Permits

Except when an extraordinary public emergency arises adversely affecting transportation on the
streets in the City, temporary permits when issued shall be on such terms and conditions as the
Commissioner of Assessments and Licenses provides. However, such temporary permits shall in no
event be granted for a longer period than fifteen (15) days and may be renewable for similar periods, as
necessary, only on the written recommendation of the Commissioner made to Council and approved

thereby.
The fee for such a temporary permit is three dollars (33.00) for the driver.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.19 License Certificate

The Commissioner of Assessments and Licenses shall issue a license certificate, bearing the
photograph of the licensee, to each person licensed as the driver of a tow truck. Such license certificate
must, under penalty of suspension or revocation of the license, be conspicuously displayed at all times in
the vehicle operated by such licensee and in the manner required by the Commissioner. The certificate
shall be of such form and design as the Commissioner prescribes.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.20 Renewal of License

Renewal of a driver’s license issued under this chapter shall be in accordance with the procedure
prescribed by the Commissioner of Assessments and Licenses.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)



§ 677A.21 License Fees

A license fee of ten dollars ($10.00) shall be paid for an original driver’s license or for a renewal of a
license.

(Ord. No. 2393-02. Passed 2-3-03, eff. 2-3-03)

§ 677A.22 Suspension or Revocation of License

A driver’s license issued under this chapter may be suspended or revoked at any time by the
Commissioner of Assessments and Licenses on his or her own initiative or on the recommendation of
the Chief of Police. Before suspending or revoking such license, the Commissioner shall afford the
licensee the opportunity of a hearing on the charges. The licensee may appeal from such order in the
manner provided in Section 677A.08. A second suspension for the same reason, or a third suspension in
any case, of a driver’s license shall operate as a revocation of such license. No driver whose license has
been revoked shall again be licensed as a tow truck driver in the City without the presentation of reasons
satisfactory to the Commissioner. The Commissioner shall notify the Police Division of all suspensions
or revocations of drivers’ licenses.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.23 Records of Licenses

There shall be kept in the office of the Commissioner of Assessments and Licenses a complete record
of each driver’s license issued to a driver under this chapter, and of all renewals, suspensions and
revocations thereof, which record shall be kept on file with the original application of the driver for such

license.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

§ 677A.99 Penalty

Whoever violates any provision of this chapter shall be guilty of a misdemeanor of the second degree
and shall be fined not more than seven hundred fifty dollars ($750.00) or imprisoned not more than
ninety (90) days, or both. Any such violation shall constitute a separate offense on each consecutive day
continued.

(Ord. No. 1053-A-80. Passed 1-12-81, eff. 2-21-81)

Disclalmern:

This Code of Ordinances and/or any other documents that appear on this site may not reflect the most current legisiation adopted by the
Municipality. American Legal Publishing Corporation provides these documents for informational purposes only. These documents should not
e relied upon as the definitive authority for focal legistation. Additionally, the formatting and pagination of the posted documents varies from
the formatting and pagination of the official copy. The official printed copy of a Code of Ordinances should be consulted prior to any action

peing taken

Eor further information regarding the official version of any of this Code of Ordinances of other documents posied on this site, please contact
the Municipality direcily or contact American Legal Publishing foli-free at 800-445-5588.



® 2013 Amarican Legal Publishing Corporation
fechsuppori@anmiegal com
1.800.445.5588.



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75

