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MEMORAN DUM IN OPPOSITION

Introductlon |
Appellee Mason City School District, Board of Educatlon (“Mason”), moves to
8 dlsm1ss the appeal on the grounds that Appellant Squire Hill Propertles IT, LLC (* Squlre
Hlll”), fa11ed to serve Wasserpach IV, LLC (“Wasserpach”) Mason asserts this is a
defect of jurisdictional dimension. Mason’s argument is without merit.
- Mason‘ﬁles this motion in hopes that it rnay avOid. revievv of this case on the

' ~vrneri‘ts‘. The substantive appeal wﬂl-address whether a decision of the Board of Tax

8 Appe!als (“BTA”) may be upheld despite the fact that the hearing was conducted with
| only Mason present; at the time, Mason and the BTA had full knowledge that the only

. property owner who received notice of the hearmg——Wasserpach—had already sold the
, property and would not appear Instead of notlfylng the new owner of the property,
: Mason preferred to present 1ts case atan unopposed hearlng |
. As might be expected, Mason bested its absent adversary and persuaded the BTA
~to re,verse the decision of the Warren County Board of Rev1s10n that the property be

| v asses‘sed. at a lower rate for 2008. But three years before the BTA made that decision—
beforeMason had even filed its appeal with the BTA—the WarrenCounty Auditor had
- unlawfully? given Wasserpach $36,792.16 as a refund of the taxes that would be deemed

overpaid if the Board of Revision’s 2008 valuation had been upheld. After the BTA

1 The actions of the Warren County Auditor were doubly wrong. Under Ohio Revised
Code §5715.22, the auditor is not to take any action in such circumstances until “final
, a'ctionvu‘pon such ... appeal.” Moreover, the auditor is not to issue a check for a refund
as was done here. Instead, the auditor is authorized only to give the property owner a
credit that may later be applied and deducted from future taxes due.



reversed the Board of Revision, the Warren County Auditor discovered that he could not

recover the meney he improperly paid to Wasserpach because Wasserpach no longer

exists. With that avenue blocked, the Warren County Auditor took steps to foist the |

. ﬁnanc_ialconsequences of his own statutory violation on Squire Hill. Without so much

' 1es »an "e"xplanation of his mistake or the background of the case (about which Squire Hill

. knew nothlng), the Warren County Audltor presented Squlre Hlll with a “dehnquent

: :tax b111 for $39 792.16 plus interest. The Motlon to DlSHllSS must be denied to permit

| th_ese 1ssues to be resolved on the merlts. '

Facts

The key facts from Mason’s Motlon are not in dlspute

“The former owner, Wasserpach IV, LLC (‘Wasserpach’),
filed the Original Complaint in this case with the Warren
County Board of Revision (‘BOR’) requesting a decrease in
the subject property’s true value to $3,031,110 for tax lien
date, January 1, 2008 Y2 :

“On its Complalnt Wasserpach c1ted toa reductlon in fair
market value of property due to decreased profitability
resulting from decreased market rents, large vacancies, lower
rental income, and increased property expenses.’ (See
Complaint.) Wasserpach also disclosed that the property -
sold for $5,350, 000 on December 15, 2006 3 :

“At the hearing before the BOR Wasserpach submitted the
written appraisal and testimony of appraiser Gene Minion
who opined a value of $2,942,000 for the leased fee interest
in the subject property. The BOR voted to reduce the value |

of the property to $3,353,900.74

- 2 Mason’s Motion, at 3 (footnote omitted).

3 Mason’s Motion, at 3 (emphasis removed).

4 Mason’s Motion, at 3.



e Mason appealed the de0151on of the BOR to the Board of Tax
Appeals on or about September 16 2009 75

"o “While the case was pending before the BTA, a transfer of the |
subject property took place from Wasserpach to Viking
Partners Deerfield on June 21, 2010. 6.

e “On April 17, 2012, the day pr1or to the BTA hearing,
 Bardach [Wasserpach’s lawyer] contacted the BTA to say
that he would not be in attendance since Wasserpach no
longer owned the property. Counsel for the county Appellees
- also waived appearance at the hearing. Counsel for the BOE
was the only party present at the BTA hearing.””
e “[W]hile the case was still pending before the BTA, another
transfer of the subject property took place from Viking
Partners Deerfield to Squlre Hill Propertles IT (‘Squire Hill’)
on July 12, 2012 8
e The decision of the BTA was entered on November 16, 2012.
. Before leaving those undisputed facts, Mason’s as'sertion that Squire'Hill ‘
acquired the property “for $o consideration”9 must be refuted. “To do that, we need only
loOk at the “counter-complaint” that Mason filed in Warren County Just ten days

- before filing this motion, Mason S lawyers—the same attorneys representlng Mason

' ”‘here—noted that Squire Hill paid not $o but $3.2 million for the property:°

1()) Was pmperty sold fhe last 3 years?  Yes[ No[] Unknown [] If yes, show date of sale 7/10/2012 and sale price
$3.200,000100; arid attach information explained'in "Insmxchons for Quesﬁon 10" on back,

s Mason’s Motion, at 3.

: ‘5 Mjason’s Motion, at 3-4.

7 Ma‘Son"s Motion, at 4.

81Ma"s'on’sMotion, at 4.

9 Maeon? S Motion, at 4.

: ié A copy of Mason’s counter-complaint with cover letter is attached at Exhibit 1 hereto.

4



: ,Sduirel-lill_ is unable to speculate on the purpose of Mason’s deception as to the amount

: f Squlre Hill- paid for the property but the Court should be presented with accurate facts.

| | | Argument |

Mason’s legal argument begins, as it should, by citation to this Court’s decision in
: Colunibus City School Dist. Bd of Educ. v. Franklin Cty. Bd. of Revision, (2007) 114 -

: ’Ohlo St. 3d 1224, 871 N.E.2d 602 (“Columbus”) In Columbus this Court held thatina
“case Wh1ch reaches the Board of Tax Appeals (“BTA”) from a county board of revision,
the party that appeals the BTA S dec1s1on to the Oh1o Supreme Court must s serve 1ts : ‘v
“notlce of appeal as set forth in the 51xth paragraph of R.C. 5717 04 | k

The Columbus Court further interpreted the statute s phrase: “the person in

Whose name the property is listed, or sought to be listed, if such person is not a party to

the appeal” to mean the “person whom the record shows to be the owner of the property

as of the time that the BTA was requlred to certify 1ts dec151on Colunlbusf 4. Thus,
| the Court dlsmlssed the appeal filed by a former owner who sold the property before the

' 'CB"I_"Afizssued its decision andd1d~not serve the buyer. S1m,1larly, in Cincinnati School
Dist. Bd of Educ. v. Hamilton Cty.: Bd. OfR'evision ('200‘7)‘, 116 Ohio St. 3d l220 879
N E 2d 774 (“Czncznnatl”), the appellant, a former owner, failed to serve 1ts notice of

‘appeal on the party to whom it sold the property, ie. the property owner at the time the

;BTA _'is‘sued its decision.” Mason knows this. Indeed, Mason’s lawyers here were the

same attorneys who litigated the Cincinnati case.

u This Court, however, decided that the rule in Columbus would be applied
prospectively only. ,



: ,_"-Here, we have the opposite situation from that presented in Columbus and
: Cmcznnatl This case is not appealed by a former owner.' It is undisputed thatSQuire
* Hill was the owner of the property on the date the BTA entered its decision.

Mason asserts that the Court lacks jurisdiction because Squire Hill did not serve
‘wa’ssej_«pa'ch. Mason’s argument fails because itmiseha-racterizes Wasserpach’s role.
The pertine_nt part of Ohio RevisedCode §571 7.04 reads: '

In all such appeals the tax commissioner or all persons to whom .

“the decision of the board appealed from is required by such
section to be sent, other than the appellant, ‘shall be made
appellees. Unless Walved notice of the appeal shall be served
upon all appellees by certified mail. The prosecuting attorney

- shall represent the county auditor in any such appeal in which
the auditor is a party. ,

' As Mason’s recitation of facts makes plam Squlre H1ll is the successor in title to
: Wasserpach As such, the only role that the former—owner Wasserpach could have in
| ‘fth1s case is appellant g Gomg back to the statute the people that have to be served are
those “other than the appellant ” (Emphas1s added) Thus, Mason’s argument boﬂs
'down to the suggestion that Jurlsd1ctlon is lacklng because Squlre Hill failed to serve ’
itself. This argument is untenable.

- Moreover, Mason’s argument is predicated on Squire Hill’s failure to perform a
futile act. At the time of the hearing before the BTA Wasserpach was no longer the
- owner 1 of the property at issue.’ Pr1or to the date of the hearmg, the property was

transferred to Viking Partners Deerfield. On December 15, 2010, wh1le the BTA was

12 “The day prior to the hearing, counsel for Wasserpach adv1sed this board that he
would not be in attendance as Wasserpach no longer owns the subject property ” Board
of Tax Appeals Decision and Order, November 16, 2012, at 3, n.1.
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deliberating, Wasserpach was legaliy dissolved.13 Two years after the hearing beforethe
Board of‘ Tax Appeals, Squire Hill acquired the property." Four months later, the BTA

L issiied its Order. Essentially, Mason urges that this Court lacks jurisdiction because

: Squlre Hlll failed to serve a defunct limited liability company having no 1nterest in the

4 -property at issue in the appeal Nelther Oth Rev1sed Code §5717 04 nor common sense

S requ1res a litigant to perform this futile gesture

~The fact that Ohio Revised Code §1705 44 permlts the members of a dlssolved
' _k hnnted hab'lhty company may wmd up its affairs does not affect this analy51s_. Nor does
‘ -:“the‘ fa:ct',that~under' Ohio Revised Code§i7o‘5.45, an \agent’s anthOrity may surviye |

,dissolntion T he central fact is that Wasserpach was formed for the purpose of owning

' kthls property Because of “reductlon in fair market Value of property due to decreased

: roﬁtablhty resultlng from decreased market rents, large vacancies, lower rental

~ income, and increased property expenses,” Wasserpach was unable to keep current on

: its obligationsf. After Viking Partners Deerﬁeld took a deed in lieu. of foreclosureeyvhat
M‘ason calls a transaction “for $0 c_onsideratiOn”14¥Wasserpach had nothing left.
- Servmga notice of appeal ona former owner 'who IQSt the property involuntarﬂy isa

' ge'sture that the statute never intended to require.

13A copy of the Secretary of State filing is attached at Exhibit 2.

14 Mason’s Motion, at 4.



Conclusion
For the foregoing reasons, no service defect, jurisdictional or otherwise, exists

and Mason’s motion must be denied.

Respectfully submitted,
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Ohio Attorney General
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Davip C. DtMuzIo, INC. /
ATTORNEY AT LAw
810 SYCAMORE STREEBT
TRLEPHONE {813) 388-1980

SixrH Froor
FACSIMILE (518) 263-9010 CincINNATI, OHIO 45202

legaltrial@yahoo.com

February 22, 2013

Belinda Hatfield

Warren County Board of Revision
406 Justice Drive

Lebanon, Ohio 45036

Re:  Squire Hill Properties, LLC

BOR No. 12-102

IS

Dear Belinda:

I have enclosed an original and one copy of a counter-complaint for BOR No. 12-
102. Please file the original and return a date-stamped copy to me in the enclosed self-
addressed stamped envelope. Thank you for your assistance with this matter.

Singerely,

David C. DiMuzio
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DTE FORM' | (Revised 4/96) ;
/ BOR NO. 12-102 DATE BE:C]?IVED
YT

ORC 5715.13, 5715.19
COMPLAINT AGAINST THE VALUATION OF REAL PROPERTY I
CTRT25 PM g

ANSWER ALL QUESTIONS AND TYPE OR PRINT ALL INFORMATION
READ INSTRUCTIONS ON BACK BEFORE COMPLETING FORM
ATTACH ADDITIONAL PAGES IF NECESSARY

A

TAX YEAR 2012 [[] ORIGINAL COMPLAINT
COUNTY Watren X} COUNTER-COMPLAINT RRE
NOTICES WILL BE SENT ONLY TO THOSE NAMED BELOW
Name Street Address, City, State, Zip Code
1) Owner of property Squire Hill Properties II, LLC 9910E Berberich Drive Florence KY 41042
2) Complainant if not owner Mason City School Dist. Bd. of Ed. 211 North East St., Mason, Ohio 45040
3) Complainant's agent David C. DiMuzio, Inc. 810 Sycamore St. 6° Floor Cincinnati, OH 45202

4) Telephone number of contact person (513) 338-1990
5) Complainant's relationship to property if not owner School District

Tf more than one parcel is included, see "Multiple Parcels" on back.

6) Parcel number from tax bill Address of Property
16334760011 5123 Bowen Drive Mason Ohio
16334760012 5123 Bowen Drive Mason Ohio

7) Principle use of property:

8) The increase or decrease in taxable value sought. Counter-complaints supporting auditor's value may have zero in Column D.

Parcel Number Complainant's Opinion of Value
Column A Column B Column C Column D
True Value Taxable Value Current Taxable Value | Change in Taxable Value
(Fair Market Value) | (35% of Column A) (From Tax Bill) (Col. B minus Col. C)
16334760011
16334760012
Total $3,615,000 $1,265,010 $1,265,010 -0-

9) The requested change in value is justified for the following reasons

No Change requested. Need to see circumstances of sale and supporting documentation.

10) Was property sold the last 3 years? Yes No[ ] Unknown [ ]. Ifyes, show date of sale 7/10/2012 and sale price
$3,200,000.00; and attach information explained in "Instructions for Question 10" on back.
11) If property was not sold but was listed for sale in the last 3 years, attach a copy of listing agreement or other available
evidence.
12) If any improvements were completed in the last 3 years, show date and total cost §
13) Do you intend to present the testimony or report of a professional appraiser? Yes[] No[] Unknown
14) If you have filed a prior complaint on this parcel since the last reappraisal or update of property values in the county, the
reason for the valuation change requested must be one of those below. Please check all that apply and explain on attached sheet.
See ORC 5715.19(A)(2) for a complete explanation.

[C] The property was sold in an arm's length transaction; [J The property lost value due to casualty;

[] A substantial improvement was added to the property; [] Property's occupancy changed by at least 15%.

1 declare under penalties of perjury that this complaint (including any attachments) has been examined by me and to the best of
my knowledge and belief is true, correci(and co;pp%ete.
P al -

Dated /72013 Complainant or Agept,,, & g Title (If Agent) Attorney
SRRIAL S, ! Signature

33366.1 My Commission Expres 00202017 o2 B pic ™ 7
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