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MEMORANDUM IN OPPOSITION

Introduction

Appellee Mason City School District, Board of Education ("Mason"), moves to

dismiss the appeal on the grounds that Appellant Squire Hill Properties II, LLC ("Squire

Hill"), failed to serve Wasserpach IV, LLC ("Wasserpach"). Mason asserts this is a

defect of jurisdictional dimension. Mason's'argument is without merit.

Masonfiles this motion in hopes that it may avoid re-vTiew of this case on the

merits. The substantive appeal will address whether a decision of the Board of Tax

Appeals ("BTA") may be upheld despite the fact that the hearing was conducted with

only Mason present; at the time, Mason and the BTA had full knowledge that the only

property owner who received notice of the hearing-Wasserpach-had already sold the

property and would not appear.histead of notifying the new ownerof the property,

Mason preferred to present its case at an unopposed hearing.

As might be expected, Mason bested its absent adversary and persuaded the BTA

to reverse the decision of the Warren County Board of Revision that the property be

assessed at a lower rate for 2oo8. But three years before the BTA made that decision-

before Mason had even filed its appeal with the BTA-the Warren County Auditor had

unla^Nfiillyl given Wasserpach $36,792.16 as a refund of the taxes that would be deemed

overpaid if the Board of Revision's 2oo8 valuation had been upheld. After the BTA

1 The actions of the Warren County Auditor were doubly wrong. Under Ohio Revised
Code §V15.22, the auditor is not to take any action in such circumstances until "final
action upon such ... appeal." Moreover, the auditor is not to issue a check for a refund
as was done here. Instead, the auditor is authorized only to give the property owner a
credit that may later be applied and deducted from future taxes due.
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reversed the Board of Revision, the Warren County Auditor discovered that he could not

recover the money he improperly paid to Wasserpach because Wasserpach no longer

exists. With that avenueblocked; the Warr.en County Auditor took steps to foist the

financial consequences of his own statutory violation on Squire Hill. Without so much

as an explanation of his mistake or the background of the case (about which Squire Hill

kneiv nothing), the Warren Coun.ty Auditor presented Squire Hill with a"delinquent"

tax bill for $39,792.16 plus interest. The Motion to Dismiss must be denied to permit

these issues to be resolved on the merits.

Facts

The key facts from Mason's Motion are not in dispute:

•"The former owner, Wasserpach IV, LLC ( 'Wasserpach'),
filed the Original Complaint in this case Ntiith the Warren
County Board of Revision ('BOR') requesting a decrease in
the subject property's true value to $3,031,110 for tax lien
date, January 1,2oo8."

•"On its Complaint, Wasserpach cited to a`reduction in fair
market value of property due to decreased profitability
resulting from decreased market rents, large vacancies, lower
rental income, and increased property expenses.' (See
Complaint.) Wasserpach also disclosed that the property
sold for $5,350,000 oiiDecember 15, zoo6."3

•"At the hearing before the BOR, Wasserpach submitted the
written appraisal and testimony of appraiser Gene Minion
who opined a value of $2,942,000for the leased fee interest
in the subject property. The BOR voted to reduce the value
of the property to $3,353,900."4

' Mason'sMotion, at 3 (footnote omitted).

3 Mason'sMotion, at 3(emphasis removed).

4Mason's Motion, at 3.
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• Mason "appealed the decision of the BOR to the Board of Tax
Appeals on or about September 16, 2009."5

•"While the case iv, as pending before the BTA, a transfer of the
subject property took place from Wasserpach to Viking
Partners Deerfield on June 21, 2010."6

•"On April 17, 2012, the day prior to the BTA hearing,
Bardach [Wasserpach's lai-^yer] contacted the BTA to say
that he would not be in attendance since Wasserpach no
longer owned the property. Counsel for the county Appellees
also waived appearance at the hearing). Counsel for the BOE
was the only party present at the BTA hearuig."7

• "[W]hile the case was still pending before the BTA, another
transferof the subject property took place from Viking
Partners Deerfield to Squire Hill Properties II ('Squire Hill')
on July 12, 2012. . . . "s

• The decision of the BTA was entered on November 16, 2012.

Before leaving those undisputed facts, Mason's assertion that Squire Hil].

acquired the property "for $o consideration"9 must be refuted. To do that, we need only

look at the "counter-complaint" that Mason filed in Warren County. Just ten days

before filing this motion, Mason's lawyers-the same attorneys representing Mason

here-noted that Squire Hill paid not $o but $3.2 million for the property:10

101 1^`as p.op iiy sold ihe last 3}'Uars? Yes Q No [] Unknown ^. Ifyes, sliow aate of sale 7110/2012 and sale price
^3,200,000.M: and artaah information explained in "iqsti-uctions for Question 10" on back.

5 Mason's Motion, at 3.

6 Mason's Motion, at 3-4.

7 Mason's Motion, at 4.

8 Mason's Motion, at 4.

9 Mason's Motion, at 4.

10 A copy of Mason's counter-complaint with cover letter is attached at Exhibit 1 hereto.
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Squire Hill is unable to speculate on the purpose of Mason's deception as to the amount

Squire Hill paid for the property but the Court should be presented with accurate facts.

Argument

Mason's legal argument begins, as it should, by citation to this Court's decision in

Columbus City School Dist. Bd. of Educ. v. Franklin Cty. Bd. ofRevision,(2007) 114,

Ohio St. 3d 1224, 871 N.E.2d 602 ("Columbus"). In Columbus, thisCourt heldthat in a

case which reaches the Board of Tax Appeals ("BTA") from a county board of revision,

the party that appeals the BTA's decision to the Ohio Supreme Court must serve its

notice of appeal as set forth in the sixth paragraph of R.C. 5717.04.

The Columbus Court further interpreted the statute's phrase: "the person in

whose naine the property is listed, or sought to be listed, if such person is not a party to

the appeal" to mean the "person whom the record shoj\-s to be the owner of the property

as of the time that the BTA was required to certifyT its decision." Columbus, ¶4. Thus,

the Cour-t dismissed the appeal filed by a former owner i-vho sold the property before the

BTA issued its decision and did not serve the buyer. Similarly, in Cincinnati School

Dist. Bd. of Educ. v. Hamilton Cty. Bd. of Revision (2007), 116 Ohio St. 3d 122o, 879

N.E.2d 774 ("Cincinnati"), the appellant, a former owner, failed to serve its notice of

appeal on the party to whom it sold the property, i.e., the property owner at the time the

BTA issued its decision.ll Mason knows this. Indeed, Mason's lawyers here were the

same attorneys who litigated the Cincinnati case.

11 This Court, however, decided that the rule in Columbus would be applied
prospectively only.
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Here, we have the opposite situation from that presented in Columbus and

Cincinnati. This case is not appealed by a former owner. It is undisputed that Squire

Hill was the owner of the property on the date the BTA entered its decision.

Mason asserts that the Court lacks jurisdiction because Squire Hill did not serve

Wasserpach. Mason's argument fails because it mischaracterizes Wasserpach's role.

The pertinent part of Ohio Revised Code §5717.04 reads:

In all such appeals the tax commissioner or all persons to whom
the decision of the board appealed from is required by such
section to be sent, other than the appellant, shall be made
appellees. Unlesswaived, notice of the appeal shall be served
upon all appellees by certified mail. The prosecuting attorney
shall represent the county auditor in any such appeal in which
the auditor is a party.

As Mason's recitation of facts makes plain, Squire Hill is the successor in title to

Wasserpach. As such, the only role that the former-owner Wasserpach could have in

this case is "appellant." Going back to the statute, the people that have to be served are

those "other thanthe appellant." (Emphasis added). Thus, Mason's argument boils

down to the suggestion that jurisdiction is lacking because Squire Hill failed toserve

itself. This argument is untenable.

Moreover, Mason's argument is predicated on Squire Hill's failure to perform a

futile act. At the time of the hearing before the BTA, Wasserpach was no longer the

owner of the property at issue.12 Prior to the date of the hearing, the property was

transferred to Viking Partners Deerfield. On December 15, 2010, while the BTA was

12 "The day prior to the hearing, counsel for Wasserpach advised this board that he

A-N-ould not be in attendance as Wasserpach no longer owns the subject property." Board

of Tax Appeals, Decision and Order, November 16, 2012, at 3, n.1.

6



deliberating, Wasserpach was legally dissolved.13 Two years after the hearing before the

Board of Tax Appeals, Squire Hill acquired the property. Four months later, the BTA

issued its Order. Essentially, Mason urges that this Court lacks jurisdiction because

Squire Hill failed to serve a defunct limited liabilitv company having no interest in the

property at issue in the appeal. Neither Ohio Re«sed Code §5717 .04 nor common sense

requires a litigant to perform this futile gesture.

The fact that Ohio Revised Code §1705.44 permits the members of a dissolved

limited liability company may wind up its affairs does not affect this analysis. Nor does

the fact that under Ohio RevisedCode§t7o5.45, an agent's authority may survive

dissolution. The central fact is that Wasserpach ^\-as formed for the purpose ofowning

this property. Because of "reduction in fair market value of property due to decreased

profitability resulting from decreased market rents, large vacancies, lower rental

incoTne, and increased property expenses," Wasserpach was unable to keep current on

its obligations. After Viking Partners Deerfield took a deed in lieu of foreclosure-what

Mason calls a transaction "for $o consieleration"14-Wasserpach had nothing left.

Serving a notice of appeal on a former owner who lost the property involuntarily is a

gesture that the statute never intended to require.

13 A copy of the Secretary of State filing is attached at Exhibit 2.

14 Mason's Motion, at 4.
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Conclusion

For the foregoing reasons, no service defect, jurisdictional or otherwise, exists

and Mason's motion must be denied.

Respectfull bmitted,

Scott R. Thomas (oo61040)
Carlo R. Wessels (0051291)

HEMMER DEFRANK PLLC

25o Grandview Drive, Suite 500
Ft. Mitchell, Kentucky 41017

(859) 344-1188
(859) 578-3869 (fax)
sthomas@hemmerlaw.com

Trial Attorneys for Appellant
Squire Hill Properties, II, LLC
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Appellant's Response to Motion to
Dismiss has been served by ordinary U.S. Mail this 14th day of March, 2013 upon the
following counsel of record:

Jennifer B. Antaki, Esq.
DAVID C. DIMUZIo, INC.
81o Sycamore Street, 6th Floor
Cincinnati, Ohio 45202

Christopher Watkins, Esq.
Warren County Prosecutor's Office
406 Justice Center
Lebanon, Ohio 45036

Counsel For Appellee
Mason City School District,
Board of Education

R. Michael DeWine, Esq.
Ohio Attorney General
3o East Broad Street, 17th Floor
Columbus, Ohio 43215-3428

Counsel For Appellees
Warren County Board OfRevision
and Warren County Auditor

Counsel For Appellee
Joseph W. Testa, Ohio Tax Commissioner

Scott R. Thomas
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DAvin C. DiMvzio, swc.
ATTO$NEY AT LAw

810 SYC"088 STBSST

T87.SP80N8 (E13) 808-16eo .risXTli FL008

FAaS3[M27W19 (518) 2853-9010 C=NCxNN.&Ti, 08I0 45$02

February 22, 2013

Belinda Hatfield
Warren County Board of Revision
406 Justice Drive
Lebanon, Ohio 45036

Re: Sguire Hill Properties. LLC
BOR No. 12-102

Dear Belinda:

Iagaltrial®yahoo.com

I have enclosed an original and one copy of a counter-complaint for BOR No. 12-
102. Please file the original and return a date-stamped copy to me in the enclosed self-
addressed stamped envelope. Thank you for your assistance with this matter.

Sin6erely,

David C. DiMuzio

J^ncL

^^..^ .^

.i^

...^

^- .-r

rD
am

^; ' EXHIBIT 1



DTE FORM' I (Revised 4/96) ^^,^^^
ORC 5715.13, 5715.19 BOR NO. 12-102

COMPLAINT AGAINST TI^E V UA'TION OF REAL PROPERTY
ANSWER ALL QUESTIONS AND TYPE OR PRINT ALL INFORMATION

READ 1NSTRUCTIONS ON BACK BEFORE COMPLETING FORM
ATTACH ADDITIONAL PAGES IF NECESSARY

TAX YEAR2012 [) ORIGINAL COMPLAINT
COUNTY Warren Z COUNTER-COMPLAINT

ONLY

1) Owner o

3

If more than one
6) Parcel number from tax
16334760011
16334760012

use

;ase or decrease in taxable value sou^
Number Com lainant's

Column Ar
True Value

(Fair Market Value

16334760011

16334760012
Total

in reasons

Need to see circumstances of sale and

zero in

Column D
Change in Taxable Value

(Col. B minus Col. C)

-0-

documentation.

10) Was property sold the last 3 years? Yes No Unknown R. Ifyes, show date of sale 7/10/2012 and sale price
$3,200,000.00; and attach information explained in "Instructions for Question 10" on back.
11) If property was not sold but was listed for sale in the last 3 years, attach a copy of listing agreement or other available

evidence.
12) If any improvements were completed in the last 3 years, show date and total cost $
13) Do you intend to present the testimony or report of a professional appraiser? Yes q No Unknown ^

14) If you have filed a prior complaint on this parcel since the last reappraisal or update of property values in the county, the
reason for the valuation change requested must be one of those below. Please check all that apply and explain on attached sheet.

See ORC 5715.19(A)(2) for a complete explanation.
q The property was sold in an arm's length transaction; q The property lost value due to casualty;

q A substantial improvement was added to the property; [] Property's occupancy changed by at least 15%.
I declare under penalties of perlury that th's complaint (including any attachments) has been examined by me and to the best of
my knowledge and belief is true, correcl(nd c9pp#te.^ ^ ...--.-..----
Datea /a.Y2413 Complainant or A=}^, .--r-"`-Title (If Agent) Attorney

Sworn to and signed in

33366.1

II,

not owner Mason City School Dist. Bd

tgent David C. DiMuzio, Inc.

ber of contact person (513) 338-1990

-elationshin to hroperty if not owner Sch,

p^ Signature
ay of Februarv̂8201

nk^ , ^ „^ L
011101 ] ^̂.yy,'̂̂ (̂̂_7[c{[

^^1^ t_11^^1 -^'
M ^^^ ,^^^^^^

^ MyComml;5s E>^ (^'(^' Notary Public

211 North East
810 Sycamore S

DATE RECEIVED

F . . .?.:1 f t7 1: o;:

ty, State, Zip Code
ence KY 41042

son. Ohio 45040

is included, see "Multiple Parcels" on back.
Address of Pr(

5123 Bowen Drive Mason Ohio
5123 Bowen Drive Mason Ohio

value

ion of Value
Column B Column C

Taxable Value Current Taxable Value

5% ofColumn A) (From Tax Bill)
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I^^ ^^i11, llll^ ll^ll ^^lll ^^11^ 11^^^ Ilill ^^^1
Dfc7E: DOCUMENT I0 OE6CRIPTION

F1LIfdG EXPED PENALTY
50.00 .^0

12JOS/2aao 2at0^370u230 oissakUYIONlLQ^aiTEDLIA8ILI+YGDMPANY
(LOS}

Rcccipt
This is notnbi11_ Ptntisc do not rcnlit paynent,

STATMAN, HARRIS & EYRtGH, LLC

3700 CAREIfJ TOWER
441 VINE STRi=E7
CINCINNAT9, OH 45202

CERT COPY
.00 . ^..;0p

^^^^^ OF OHIO
.CE RTIFICATE

Ohio Secretai-y of Sta#e, Jeniniter Bi-uziner

1556635

It is hcrebv cct-kifieil thttt theSocYett}ty Of Statc of Ohio lia.5 custndy of the busmess tecords for

WASSERPACi:i IV, LF.C

and,'taat said business Gecords show the f l ing and recordiitg a.f.:

Documcr t(s) Uocument No(s):

ll1;;SO1:UTl ONILIMIT'E7a LIAT#TT:'ITY MAdt'ATr''i' 201033700230

5r^ ^4r j'

. ^4....,,.._..^ .

. IInitcd Stntcs U.^^tnle4iea. ..

tit3te of nhio

OFf cc of ihc Sccrctcry of State

W3t71essmy hand and thesc:il of

the Secretary of St<tte at Catumbus,

Ohio this 2t]d day of Deccmbcf,

A.D.2010_

fllai.o Secrctary of 5tate

Page 1
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L.1QG Iv

`^^ 1^ pedite [hIs Fnrm i •
tcn'lacdi>}: tt

. « -J^ . -Wa Fa'nn'te';oovoftJ>>F^^vllowin3,.,._ . .I^--^'r l. 7}:L' C^hla SLCr.c [aZY Of Statc

Centrst ()hro (bt^^ 66-3910 PG Boy, 1390 . . . . .
0t.5

Gqlumbus, OH -43216ToU F.e.1-Bi7•SUS•t"IJ i: tl•t377-^>d7•5453).
^^J,a.^' . . .. . Fo9clrec.naiW'amialfuaurslcUr•^

. . ....
- . vw;nsos sta!e nF.us . . . . . . Quo PO Bmr 1329

c-mail: busser^L;sos,s.tale.oh:us Golurnbus, ON 43216

GERTIFIGATE OF i:?ISS[xLlf7:lON OF LEM1T"ED LIABlL1T`>' GONIFANY/ R^QE1{1dEb
C,hNCE€.LATiO:N OF FOREIGN LLC

(DamestrcvrFotQt^n) i^^
Filing Fee $50:Qo

SECRETARY OF STATE
CHECK Ob1LrONE r18oX ^

{T1 Q Qorne tic Lirnil80 Llauility Gompany , i^>'[] Foi81gr1 Lirnited Liabilify Company

. (l OCD') ' (f31^3I . .

Goinplate tho ornemi lnfonnstion in lhis anetJon iertha box GheeBeda6ovn. ^

Name ot Limiteo Liaaifity cu, SVitsse ach IV, r.LE

Ohto Renistrauon Numbar 1656635

com rete tite inrorr.iatfon In rhis soctfoit lt^6t,i.xt1 is cheeki?d.-. . . . - , .

An Qi1io Lilnitad Llobility Company, hereby certifies th8tsaid Lirnlted Liabiilty Cr,ntLany was or sha k be dis8olvet3as of

17ccerni?cr 15, 2Ot0

Gom )latc the information in thfs seetlon If boz 213snheckod.

The under>igned iimliad linbllily companyttorsby'ceniiesIhGtil ie na Icngef lrnn+ncting b islnass in the sia[e of ehio. . - ^

r'fRST 7h^ neme of cne rimited 5ablllty coretpany in it5 stale of organiaaticn or (h8isjr.^tion fs:

SGCptdp: The name underwhich thetimitad tiabtlity campany registeredio transact buslnoss in Ohio Is:

THIRO: ThelirrrllCdliabilitycompanyisformedunsierthelavvs afihestatelaountryof:
. . . .. . . . (slate cr counuy) . . . .

((11maaunturdaearavaAaardoasnotsovo4odb010Nv)

FOURTH: The limited liability cornpany ihe authofify of its
registered

a^ent fo nc^qpt ,eniCC.of pro ess, notices and demands on its.beha![

J! rl: e aufhon:y aP L©Iln-,7ed liabiJ'rty compar+y's sfatutaiy agant Fs roioheJ 1JIan liera 6tth tr w^f b9 oJmpleted.

.^=^2 . . . . P,Be1of2 L;,aRcvi-.^d: Ma.Y7W2 ^ . .. . .
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1..JOC"+ tl..! '°^ LU IUJJ1 VVGJL

Complote tho inlormatlon in thls seatiats ifboz 2 isc3teeked Cnnt:

FIFTk: The addreas 1o whiCA .9 persort rttaY Rlail a copy of any proc^ss, notice, or demand agzinst the oompany is;

. irylr,ta6crpssj
. NOTE: P.D.fluRhddfsreosareNCJT^cccpt•^Dlz , . .

. ir11; l:'rrnsn p; or WI0091
U:at"_7 p o^e) . . . , . .

If tt is mailing address changea lr tho tuture, the limiled liabillty eompany hereby egCees 30 nctify the Oh,io secretar;

of stat^ cf such charnge.

REQUIRED
iutustheaulh;nliCated ^ ^ ^^Sr^Tj . .
by an authorized represenlatiVe -'^ Oate

Autharized F,epteserle,r.e

David Propac13,1vIanagc r

(Pfint Name)

562 . P,,Oe 2 of 2 . . . . . . LnSr Revise3: WV 200?
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