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Introduction

Appellants' argued in their Merit Brief that City of Worthington ("City" or

Worthington") Codified Ordinance 1701.15 ("Tax Ordinance") was either lawful, in which case

Appellants are entitled to their requested refund or, the Tax Ordinance was unlawful in which

case the Tax Ordinance should be invalidated, the result of which is that Appellants are entitled

to their requested refund.

Appellees concede the Tax Ordinance was unlawful and should be invalidated. In spite

of that concession Appellees argue the remedy of such invalidation is not to grant Appellants

their requested refund. Instead Appellees argue the remedy is to allow Worthington to replace

the Tax Ordinance with a state statute as if Worthington city council enacted such statute in lieu

of Worthington's Tax Ordinance. Since the state statute as written does not entitle Appellants' to

their requested refund Appellees' advance an argument where the remedy of an unlawful city tax

ordinance benefits the party that drafted and enacted the unlawful and invalid ordinance.

Appellees have it backward. The remedy must benefit Appellants. It is manifestly unreasonable

and unlawful to hold the Tax Ordinance is unlawful and invalid yet deny Appellants their

requested refund. Appellees propose a remedy that is completely at odds with Article XVIII,

Section 3 of the Ohio Constitution and multiple Ohio Supreme Court decisions interpreting

same. See e.g., State ex rel. Zielonka v. Carrel, 99 Ohio St. 220, 124 N.E. 134 (1919), and

Angell v. City of Toledo, 153 Ohio St. 179, 91 N.E.2d 250 (1950).

Appellees do not contest the Ohio Board of Tax Appeals'
("BTA") decision that the Tax Ordinance was "clear and its
terms unambiguous." Decision at 4.

The BTA determined that Worthington city council intended to enact the Tax Ordinance

as written. Decision at 4. The BTA further determined that Worthington city council did not
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make a scrivener's error in drafting the Tax Ordinance. Id. The BTA considered the Tax

Ordinance "to be clear and its terms unambiguous, therefore requiring no interpretation by this

board." Id. Thus, the BTA held that the City's intent was to enact a Tax Ordinance that did not

impose tax upon Schedule C income. Appellees do not contest the BTA's findings in that

regard. Similarly, the scrivener's error argument and other arguments that Appellees made to the

BTA suggesting the Tax Ordinance should not be interpreted as written have not been argued in

brief to this Court; therefore Appellees have abandoned such arguments. See Household Finance

Corp. v. Porterfield, 24 Ohio St.2d 39, 46, 263 N.E. 2d 243 (1970) (an argument not pursued in

brief is "deemed to be abandoned."). Accordingly, Appellees' argument is that the City properly

imposed tax upon schedule C income even though city council intended just the opposite by

enacting a Tax Ordinance that the BTA determined "to be clear and its terms unambiguous.

The Court must apply the Tax Ordinance as written. See, Bosher v. Euclid Income Tax

Bd of Rev., 2003-Ohio-3886 ¶14, 99 Ohio St.3d 330 (2003). See also, Provident Bank v. Wood,

36 Ohio St.2d 101, 105-106, 304 N.E.2d 378 (1973) citing Wheeling Steel Corp. v. Porterfield,

24 Ohio St.2d 24, 27-28, 263 N.E.2d 249 (1970)

It is a cardinal rule of statutory construction that a court must look
first to the language of the statute itself to determine the legislative

intent. See, e.g. Katz v. Department of Liquor Control (1957), 166

Ohio St. 229. If that inquiry reveals that the statute conveys a
meaning which is clear, unequivocal and definite, at that point
the interpretive effort is at an end, and the statute must be
applied accordingly. Emphasis added.

Notwithstanding the holdings of Bosher and Provident Bank Appellees ask the Court to impose

tax on behalf of the City. This the Court cannot do. "A court does not have the power, by

judicial fiat, to extend its jurisdiction over matters beyond the scope of the authority granted to it

by its creators." See, Stoll v. Gottlieb, 305 U.S. 165 (1938), at 171. Moreover, Appellees'
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request is contrary to Article XVIII, Section 3 of the Ohio Constitution and Zielonka, Angell, and

other Court decisions.

Appellees misread the Ohio Constitution and Worthington's
City Charter to argue the Tax Ordinance is unnecessary
because Worthington can rely on state law to impose
Worthington income tax on Worthington residents.

Appellees devote much of their brief to arguing in various ways that Worthington can

rely upon state statutes and/or replace city ordinances with state statutes, as if Worthington city

council enacted such state statutes in the first instance. Appellees' argument requires all

taxpayers to review state law and then reconcile city law with state law in order to determine if

city law is consistent with state law. That is city council's job, not taxpayers'!

Appellees' brief is replete with statements conceding that Worthington city council

adopted a definition of "net profit" that was contrary to R.C. 718.01(A)(7) and R.C.

718.01(G)(1). The inference of Appellees' argument is that state law acts as an insurance policy

to a city when the city enacts tax ordinances that are unlawful to the detriment of taxpayers. This

approach is convenient to Appellees but the Ohio Constitution and R.C. Chapter 718 set forth

protections for taxpayers; not municipalities. Stated differently, the Ohio Constitution and R.C.

Chapter 718 serve as a shield to protect taxpayers and not as a sword for municipalities.

The starting point for any Ohio Constitution analysis is Article XVIII, Section 3 which

states:

Municipalities shall have authority to exercise all powers of local
self-government and to adopt and enforce within their limits such
local police, sanitary and other similar regulations, as are not in

conflict with general laws.

In 1919 this Court held, "there can be no doubt that the grant of authority to exercise all powers

of local government includes the power of taxation." See, Zielonka at 227.



Appellees ignore Article XVIII, Section 3 of the Ohio Constitution. Indeed Appellees do

not cite Article XVIII, Section 3 anywhere in their brief. Nor do Appellees cite Zielonka.

Appellees fail to understand the interplay of Article XVIII, Section 3 on the one hand, and

Article XIII, Section 6 (The General Assembly has the power to restrict the constitutional grant

of municipal taxing power.) and Article XVIII, Section 13 (Laws may be passed to limit the

power of municipalities to levy taxes.) on the other hand. This Court provided an excellent

synopsis of the interplay of these provision in Cincinnati Bell Telephone Co. v. City of

Cincinnati, 81 Ohio St.3d 599, 602, 693 N.E.2d 212 (1998) as follows:

Municipal taxing power in Ohio is derived from the Ohio
Constitution. Section 3, Article XVIII of the Constitution, the
Home Rule Amendment, confers sovereignty upon municipalities
to "exercise all powers of local self-governinent." As this court
stated in State ex rel. Zielonka v. Carrel (1919), 99 Ohio St. 220,
227, 124 N.E. 134, 136, "there can be no doubt that the grant of
authority to exercise all powers of local government includes the
power of taxation."

However, the Constitution also gives to the General Assembly the
power to limit municipal taxing authority. Section 6, Article XIII
provides that "the General Assembly shall provide for the
organization of cities, and incorporated villages, by general laws,
and restrict their power of taxation * * * so as to prevent the abuse
of such power." Section 13, Article XVIII provides that "laws
may be passed to limit the power of municipalities to levy taxes
and incur debts for local purposes * * * ." See Franklin v.
Harrison (1960), 171 Ohio St. 329, 14 Ohio Op.2d 4, 170 N.E.2d

739.

Conveniently, Appellees ignore Cincinnati Bell in their brief.

Municipalities have the power of taxation. However, a municipality's taxing power is

not absolute. The Ohio Constitution confers upon the Ohio General Assembly the power to

restrict and limit municipalities' power to impose tax. That said, nowhere does the Ohio

Constitution confer upon the Ohio General Assembly the power to impose municipal tax on
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behalf of a municipality, or even to compel a municipality to impose a tax. Such power would

be inconsistent with the municipality's constitutionally granted home rule powers, which include

the power of taxation.

If a municipal tax ordinance exceeds restrictions set forth by the General Assembly (i.e.,

R.C. Chapter 718) then the municipal tax ordinance is invalid and by extension the

municipality's attempt to exercise its taxing power is invalid. The municipality does not get the

benefit of the state law that was in conflict with the municipal law. In the present matter,

Worthington's failure to abide by statutory restrictions cannot broaden Worthington's tax to

include additional subject matter. To hold otherwise is contrary to Article XVIII, Section 3, and

the court's holdings in Zielonka and Cincinnati Bell. Ironically Appellees devote their entire

brief to advancing various arguments that undercut Worthington's home rule power to impose

tax as set forth by Article XVIII, Section 3.

Appellees' position that a municipality's decision not to impose

tax can be "restricted" or "limited" by the General Assembly
to thereby tax new subject matter is contrary to law.

Appellants do not advocate that Worthington's tax base must prevail over a conflicting

provision of the state's general law. Appellees Brief at 4. Appellees are confused. In this

regard, throughout Appellees' brief, Appellees argue that R.C. 718.01 must be "enforced" as if

Appellants are of a contrary view. Appellants agree that R.C. 718.01 is an enforceable statute.

However, Appellants' position, as stated in their Merit Brief, is that the municipality is the

legislative authority imposing tax, and the General Assembly's powers are constitutionally

limited to "restricting" or "limiting". municipal exercises of a municipality's taxing power. Thus,

the General Assembly has no authority to either impose tax on behalf of the municipality, or

even to compel a municipality to impose a tax. To the extent that the municipality chooses not to
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impose tax, there is no municipal exercise of taxing power for the General Assembly to "limit"

or "restrict." This distinction is critical because it makes crystal clear the proper remedy under

circumstances where a municipality has failed to impose tax contrary to uniformity requirements

of R.C. 718. In other words, "enforcement" of R.C. 718.01 should invalidate illegal taxes;

"enforcement" of R.C. 718.01 should not serve to make illegal taxes valid. See, Ohio

Constitution, Article XVIII, Section 3.1

Appellees assert the BTA's decision below is in accordance with the precedent

established by the Court in Fisher v. Neusser, 1996 Ohio 172, 74 Ohio St.3d 506 ('1996).

Appellees' Brief at 3. Appellees reliance on Fisher is misguided. In Fisher, the city of Akron

imposed its income tax on lottery winnings. Fisher, citing R.C. 718.01(F)(3), argued state law

precluded Akron from imposing tax on intangible income (i.e., the taxpayer attempted to use the

shield provided by R.C. 718). This Court held lottery winnings do not fall with the definition of

intangible income set forth in R.C. 718.01(A)(4). Therefore the state law set forth in R.C.

718.01 (F)(3) precluding municipalities from imposing tax on intangible income did not apply.

Since Akron's tax ordinance did not conflict with state law, Akron was free to tax Fisher's

lottery winnings. Fisher has no precedential value to the resolution of the present appeal.

Worthington's Tax Ordinance through its express language did not impose tax on schedule C

stock option income. Decision at 3 ("the stock options exercised by Mr. Gesler and reported on

schedule C of appellants' federal tax return would not constitute `net profit' for purposes of city

income tax.").

I While R.C. 718 does provide for uniformity among municipalities such uniformity does not
extend to stock option income. In 2003 the 125h Ohio General Assembly adopted R.C.
718.01(E) as part of Am. Sub. H.B. 95. R.C. 718.01(E) clearly provides each municipality the

discretion to tax or exempt stock option income. (Appx. 12.)
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R.C. 718.01 cannot be used as a sword to create new taxes or otherwise extend municipal

tax to new subject matter beyond that specified by the municipal legislative authority. Ohio

Constitution, Article XVIII, Section 3. If a city tax ordinance violated R.C. 718.01 then

enforcement of R.C. 718.01 would require the municipal exercise of its taxing power to be

invalidated.2 Id. Appellees offer, without any analysis or authority in support, that it was the

municipality's failure to exercise its powers to tax that was illegal, and therefore the City should

be deemed to have exercised those powers, or alternatively, as held by the BTA, the General

Assembly could exercise those powers on behalf of the City.

The General Assembly has no more authority to fill in blanks in a municipal tax

ordinance than does a court. "Where statutes are ambiguous there is room for judicial

interpretation but where instead of an ambiguity there is an absence of enactment, courts are

without power to supply the deficiency." State ex rel. Foster v. Evatt, 144 Ohio St. 65, 104-105,

56 N.E.2d 265 (1944). In the instant case, the General Assembly could dictate to Worthington

the requirements for a valid municipal income tax ordinance. However, the General Assembly

was without power to fill in the legislative blanks on behalf of Worthington to the same extent

courts are without such power. Ohio Constitution, Article XVIII, Section 3. Thus, if

Worthington did not impose tax where Worthington was statutorily required to do so, i.e., an

"absence of enactment," only Worthington's legislative authority could remedy that defect. Id.

z Whether the City's tax on other types of income was invalid is not before the Court. Appellants

have no need for the Court to find the tax ordinance invalid in toto. The City's ordinance, as

written, does not extend tax to Appellants' schedule C income. Appellants are simply pointing
out that illegality of the ordinance under R.C. 718.01 cannot form the basis for extending tax to
Appellants as Appellees' contend. Notably, in 2008 Worthington city council amended the Tax
Ordinance and the statute of limitations for pursuing a refund under the "old" Tax Ordinance has

long since closed.
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A tax ordinance is "void for vagueness" when such tax
ordinance expressly states that no tax is due yet city employees
conclude the city can nevertheless collect tax.

Pursuant to the Tax Ordinance as written, "the stock options exercised by Mr. Gesler and

reported on schedule C of appellants' federal tax return would not constitute `net profit' for

purposes of city income tax." Decision at 3. The BTA found the Tax Ordinance "to be clear and

its terms unambiguous." Decision at 4. The Court "must strictly construe tax ordinances and

resolve any doubt as to their meaning in favor of the taxpayer." See, Bosher at ¶14. The Tax

Ordinance is prima facie "void for vagueness" since the BTA held the Tax Ordinance clearly and

unambiguously stated the definition of net profits did not include schedule C income, yet

Worthington could tax such income anyway.

Worthington city council did not incorporate the definitions contained in R.C. 718.01 into

Worthington's ordinances. Worthington city council knows how to incorporate the Ohio

Revised Code into Worthington's codified ordinances. See for example, Worthington's Motor

Vehicle License Tax set forth at Cod. Ord. 1717.01 and specifically division (c), "[a]s used in

this chapter, the term "Motor Vehicle" means any and all vehicles included within the definition

of motor vehicle in Section 4501.01 and 4505.01 of the Ohio Revised Code."3 (Appx. 1.)

A "cross reference" to R.C. Chapter 718 is wholly insufficient to incorporate the

definitions within R.C. Chapter 718. Moreover a "cross reference" does not suggest in any way

' For Ohio individual income tax purposes the State of Ohio does incorporate definitions within
the Internal Revenue Code in limited instances. See, R.C. 5747.01. See also, Ohio corporation
franchise tax statute R.C. 5733.04(J). Worthington city council has not effectively adopted the
definitions set forth in R.C. Chapter 718. Perhaps in the near future all cities will be required to
incorporate such definitions by reference. See, H.B. 5 as introduced, 130t" General Assembly,
page 43, lines 1296 - 1309 whereby R.C. 718.04(A)(2) proposes: "On or after January 1, 2005,
no municipal corporation shall levy such a tax unless the ordinance or resolution levying the
tax...includes...a statement that the municipal corporation is levying the tax in accordance with
the limitations specified in this chapter and that the resolution or ordinance thereby incorporates,

by reference, the provisions of this chapter." (Appx. 5-6.)
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the intention of city council. Indeed the BTA held Worthington city council intended to enact

the Tax Ordinance as written. Decision at 4 ("...we are not persuaded by the city's arguments

regarding its claimed intent in enacting the statute... We consider Cod. Ord. 1701.15 to be clear

and its terms unambiguous, therefore requiring no interpretation by this board").

Cross references do not "adopt" contrary statements within the cross referenced body of

law. Indeed if the "cross reference" had legal effect then Appellees conveniently ignored the

"cross reference" to R.C. 718.01(E) which allows municipalities to exempt stock option income

from tax.

Appellees also suggest taxpayers receive all the process they are due with a taxing

ordinance that means the opposite of what it says (i.e., "not subject to tax" is to be modified to

mean "subject to tax"), so long as taxpayers can go to Court to clear things up. Such a reading of

due process requirements simply throws out the body of law dealing with the "void for

vagueness" doctrine. Similarly, such an interpretation ignores this own Court's statement that a

"substantially incomprehensible" tax statute is void. Buckley v. Wilkins, 2005 Ohio 2166, ¶19,

105 Ohio St.3d 350 (2005). Buckley does not stand for the proposition that the ability to go to

court allows tax statutes to be interpreted to mean the opposite of what they say. Indeed, such

ordinances or statutes would not just be "vague," they would be actively misleading. A taxing

ordinance cannot be interpreted to apply tax where it says it does not without violating the void

for vagueness due process requirements provided by the U.S. and Ohio Constitutions.

"[A] tax law must be no less definite and certain in what it requires a citizen to do in

order to avoid the consequences of its violation than a criminal statute." See Lee v. Bond-Howell

Lumber Co., 123 Fla. 202, 214-215, 166 So. 733 (Fl. 1935). Where the constitutional and

unconstitutional portions of a taxing statute are so intermingled such that a judicial construction
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is required to determine which portions of the statute must be excised, the taxing statute is

"unenforceable for uncertainty" until the court has ruled. Id. At a minimum, the Tax Ordinance

at issue here was unenforceable due to vagueness until this Court or another authoritative

tribunal declared what the Tax Ordinance actually meant. Taxpayers were entitled to rely on the

Tax Ordinance unless and until it was either repealed by city council, or its meaning properly

interpreted by a court of law. Billing taxpayers for delinquent taxes where the relevant ordinance

plainly and unambiguously states no tax is due violates due process of law.

This Court stated that a tax statute that is "substantially incomprehensible" is void.

Buckley at ¶19. The BTA's decision is unreasonable and unlawful because the BTA's decision

renders the Tax Ordinance "substantially incomprehensible." In accordance with Buckley the

Court must reverse.

Appellees misunderstand when city employees have standing
and when city employees do not have standing. City employees
have standing to defend the lawfulness of city ordinances;
however City employees do not have standing to argue city
ordinances (that its city council lawfully enacted) are unlawful
in order to impose tax. If a city employee believes a city
ordinance is unlawful then action against city council is
required; not against the taxpayer asserting the city ordinance
is lawful.

Appellees lose sight of the fact that the City Finance Director is not responding to a legal

challenge. Appellees Brief at 15. The City Finance Director created the legal challenge. Indeed

the City Finance Director and Appellees concede the Tax Ordinance reads as Appellants and the

BTA asserted. Appellants simply asked the City Finance Director to apply the Tax Ordinance as

written. The City Finance Director refused to do so. Thus, the City Fi_nance Director created

the legal challenge.
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City Council decided not to tax schedule C income and promulgated legislation to that

effect. The City Charter is clear that City Council is the supreme authority within the City. By

what right did the City Finance Director oppose the Tax Ordinance to the extent that it failed to

impose tax? In the absence of a court ruling, the City Finance Director lacked standing to

oppose the Tax Ordinance.

The City Finance Director lacked the authority to impose city tax contrary to the plain

language of the Tax Ordinance. The City Finance Director lacked veto power over City Council.

The City Finance Director lacked the authority to enact any tax ordinance. Accordingly, there

was no legal basis for the City Finance Director to ignore the Tax Ordinance, which was the law

of Worthington unless and until it was repealed by city council or nullified by a court. Appellees

argument that a city employee may assert the city's properly enacted ordinance violates state

law, and use that assertion as the basis for infringing upon property rights of Ohio citizenry is

absolutely indefensible.

Appellees' claims that city employees were bound to follow state law as well as the

applicable ordinances simply ignores that city employees were not qualified to make the call as

to what state law required. Similarly, this Court has rejected such excuses in the past. Kasper v.

Coury, 51 Ohio St.3d 185, 188, 555 N.E.2d 310 (1990) ("Nevertheless, the appellee's

responsibility to protect the public interest does not authorize it to act as a representative of the

public for the purpose of opposing the decision that it had empowered the board of zoning

appeals to make on appellee's behalf."),

in the absence of an authoritative statement to the contrary, city council's Tax Ordinance

stating that no tax is owed is the law of Worthington and must govern the actions of city

employees.
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Appellants recognize that all local government employees are bound to follow the law,

and where a superior body of law clearly requires greater protections than those provided under

local law, the employees may properly acknowledge that superior law. However, this

observation does not justify what the City Finance Director has done here. Taxation.involves

direct infringement on the property rights of Ohio citizens. It is fundamental that municipal

taxation requires an ordinance imposing tax in order to create the necessary legal liability to

deprive the citizen of property, and that ordinance must clearly impose tax on the subject matter

at issue. A non-uniform and therefore illegal tax applying to only some taxpayers may not be

remedied via a non-legislative imposition of tax on other taxpayers via executive action.

It is axiomatic that if there are open and obvious questions as to the validity of a

municipal tax ordinance because: of serious questions regarding uniformity of the levy, the proper

action to be taken by a city employee is not to enforce the tax at all unless and until those

questions are authoritatively resolved. Indeed Worthington city council amended the Tax

Ordinance in 2008.4 Appellants' Merit Brief at 4.

Worthington's definition of "net profits" set forth in the Tax
Ordinance is not severable from Worthington's ordinance
imposing tax on "net profits." To sever the unlawful
component of the Tax Ordinance results in Worthington
imposing a tax on net profits without providing a definition of

net profits.

The Tax Ordinance defines "net profits" entirely in terms of what net profits are not

rather than what constitutes net profits. Under the traditional test for severability that the Court

applies to constitutional matters, Appellants are hard pressed to understand how the entire

4 Of course there was no need for Worthington city council to amend the Tax Ordinance if state

law governed all along as Appellees argue.
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definition of "net profits" can be severed such that there is nothing left, leaving taxpayers to

guess at what "net profits" means.

Appellee's restructuring of Codified Ord. 1701.15 would go from this:

...`net profit' for a taxpayer who is an individual means the
individual's profit, other than amounts required to be required to
be reported on Schedule C, Schedule E, or Schedule F."

to this:

`net- profit' for a taxpayer who is an individual means the

individual's profit.

It is clear from the definition provided that "net profit" was defined by the City entirely

by reference to what it was not, rather than what it is. This means of defining a tax term is not

unusual. For example, Internal Revenue Code section 1221 defines "capital asset" entirely by

reference to what it is not. (Appx. 7-8.) Appellees would leave us with the meaningless

absurdity "net profit means profit." This is no definition at all. In short, Worthington saw fit to

provide a definition limiting the scope of tax on business income of individuals, and Appellees

would strike all limiting language. This is contrary to law.

Although the instant question involves the General Assembly's exercise of power to

"limit" or "restrict" municipal taxation via statutory rather than constitutional restrictions, it is

nevertheless instructive to review the instant question under traditional notions of severability.

This Court set forth the proper three part test of severability in Geiger v. Geiger, 117 Ohio St.

451, 466, 160 N.E. 28 (1927):

(1) Are the constitutional and the unconstitutional parts capable of
separation so that each may be read and may stand by itself? (2) Is
the unconstitutional part so connected with the general scope of the
whole as to make it impossible to give effect to the apparent
intention of the Legislature if the clause or part is stricken out? (3)
Is the insertion of words or terms necessary in order to separate the

13



constitutional part from the unconstitutional part, and to give effect
to the former only? (emphasis added).

The BTA held the subject ordinance is plain and unambiguous, and Appellees concede that is the

case. Legislative intent is determined from the language used. It is self evident that it is not

possible to strike all limiting language within the definitional section of an ordinance defining

the subject matter of a tax without running grossly afoul of element No. 2 of the Geiger test.

That proposition is particularly true where the subject definition is written entirely in terms of

negative phrasing, i.e., defining the specified subject matter in terms of what it is not rather than

what it is. Worthington's city council set forth in precise terms the boundaries of the city's

income tax upon individuals engaged in business. We must presume those boundaries were part

and parcel of city council's decision to impose tax. Accordingly, it is not possible to do such

gross violence to the Tax Ordinance and still "give apparent effect to the intent of the

legislature." Removal of all of the boundaries defining the scope of Worthington's tax would be

to engage in municipal legislation. That is well-outside the role of the courts.

Codified Ordinance 1703.01(a) does not impose tax on schedule
C business income of an individual by virtue of its reference to
"other compensation."

Codified Ordinance 1703.01(a) states, "...there is hereby levied a tax.... on all qualifying

wages, salaries, commissions and other compensation earned...by residents of the City." "Other

compensation" does not reach schedule C business income. The pertinent phrase is "qualifying

wages, salaries, commissions and other compensation." "Qualifying Wages" is defined at

Codified Ordinance 1701.21 as follows:

"Qualifying wages" means wages, as defined in section 3121(a) of
the Internal Revenue Code, without regard to any wage limitations,
adjusted in accordance with Section 718.03(A) of the Ohio
Revised Code. (Appx. 4.)
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Section 3121(a) of the Internal Revenue Code defines "wages" as follows in pertinent part:

"For purposes of this chapter, the term `wages' means all remuneration for employment," ...

(emphasis added). (Appx. 9.) Section 3121(b) of the Internal revenue Code defines

"employment" in Section 3121(a) in pertinent part as follows: "For purposes of this chapter, the

term "employment" means any service, of whatever nature, performed (A) by an employee for

the person employing him,...". (Appx. 10.) Accordingly, "qualifying wages" is expressly

limited to income received by an employee. The terms "salaries and commissions" are also

terms commonly understood to refer to payments for services by employees.

When a list of specific terms ("wages, salaries, commissions") are followed by a broader

term ("other compensation"), "[u]nder the rule of ejusdem generis, the latter term will be read as

`embracing only things of a similar character as those comprehended by the preceding limited

and confined terms."' See Ohio GNocers v. Levin, 2009-Ohio-4872, at ¶ 29, 123 Ohio St.3d 303

(2009), (citing Moulton Gas Serv., Inc. v. Zaino, 97 Ohio St.3d 48, 2002-Ohio-5309, quoting

State v. Aspell (1967), 10 Ohio St.2d 1, 39 0.O.2d 1, 225 N.E.2d 226, paragraph two of the

syllabus). Thus, the phrase "other compensation" in Codified Ordinance 1703.01(a) addresses

income received by employees, not business income reported on schedule C.

That legislative intention is further reflected in other portions of Worthington's tax

ordinances. For example, the definition of employer and employee set forth at Codified

Ordinances 1701.08 and 1701.09 are as follows:

1701.08 EMPLOYEE. "Employee" means one who works for
wages, salary, commissions or other types of compensation in the
service and under the control of an employer. (Appx. 2.)

1701.09 EMPLOYER.

"Employer" means an individual, partnership, association,
corporation, governmental body, unit or agency or any other entity,
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whether or not organized for profit that employs one or more
persons on a salary, wage, commission or other compensation

basis. (Appx. 3.)

Accordingly, the structure of the tax ordinance reflects that Codified Ordinance 1703.01(a) is the

portion of the ordinance that forms the basis of the employee wage tax. It must be remembered

that any ambiguities in statutes imposing tax are construed in favor of the taxpayer. Bosher. In

that regard, the phrase "other compensation" cannot reasonably be stretched to include schedule

C business income earned by a non-employee. Id. That is particularly true when Codified

Ordinance 1703.01(c) applies to business income.

The tax ordinances here must be read in pari materia. Clark Restaurant Co. v. Evatt, 146

Ohio St. 86, 91, 64 N.E.2d 113, (1945). In that regard, the general phrase "other compensation"

in Codified Ordinance 1703.01(a) cannot properly be read to swallow and obviate "net profits"

in Codified Ordinance 1703.01(c). Codified Ordinance 1703.01(c) specifically addresses

business income and through the Tax Ordinance expressly excludes schedule C income from that

definition. Where specific subject matter is expressly excluded from tax, it is impermissible to

apply a more general portion of the tax statute or ordinance to override the specific exclusion,

See, Clark Restaurant at 91 (stating, "[t]hat may not be included by implication which has been

expressly excluded.").

Appellees acknowledge the truth of the foregoing interpretation of the relevant

ordinances in Appellees' rebuttal of Appellants' alternative argument (set forth in Appellants'

Brief at Appellants' Proposition of Law No. 5). In this regard Appellees argue, at page 17 of

their brief, that use of the term "compensation" in R.C. 718.01(E) means the stock option income

exemption cannot apply to income more properly defined as "net profits." Accordingly,

Appellees are well aware that "net profits" and "other compensation" are not properly interpreted
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to be coextensive. The ordinances make clear that the distinction to be made between Codified

Ordinances 1703.01(a) and (c) is employee income versus business income, respectively.

R.C. 718.01(E) can properly be read to allow municipality's to
exempt stock option income of either employees or individuals
engaged in business.

Appellants' acknowledge that the term "other compensation" in Codified Ordinance

1703.01(a) is properly interpreted to be limited to employee compensation. That meaning is

derived from the context in which the phrase is used, and the canon of construction known as

ejusdem generis. However, the General Assembly did not see fit to provide a definition for

"compensation" in R.C. 718.01(E), nor is there any context provided in that subsection

suggesting that "compensation" excludes business profits for services provided by an individual

business owner. In the absence of context suggesting that "compensation" refers to employee

income, the plain meaning of "compensation" is "something given or received as an equivalent

for services, debt, loss, injury, suffering, lack, etc.; indemnity. See Websters New Universal

Unabridged Dictionary (Barnes and Noble Books 1996). (Appx. 11.) Accordingly, under a plain

meaning interpretation of R.C. 718.01(E), the City should have power to exempt stock option

income of employees and sole proprietor service providers alike.

Similarly, it would violate Equal Protection of Laws to exempt stock option income

received by individuals working as employees while imposing a tax on the same income received

by individuals in business for themselves. There is no rational basis for exempting such income

received by employees while taxing the same income received by self employed service

providers. Youngstown Sheet &Tube Co. v. Youngstown, 91 Ohio App. 431, 435, 108 N.E.2d

571 (7`h Dist. 1951) ("All taxpayers similarly situated are entitled to equality of treatment under

any Ohio tax law.")
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Accordingly, the canon of construction that statutes should be construed to be

constitutional if possible would militate toward a plain meaning reading of the term

"compensation" in R.C. 718.01 rather than an implied limitation to employee compensation only

that would violate the Ohio and U.S. Constitutions.

Appellants' reiterate that their R.C. 718.01(E) argument is an alternative argument that

merely highlights that the City had authority to exempt the stock option income at issue here.

Thus, if the decision in the instant case is to be made based purely upon the City's "powers,"

even under the broadest reading of the General Assembly's constitutional powers, and the

narrowest reading of R.C. 718.01, the City should still have power to exempt stock option

income. Accordingly, if the City is found to lack power not to impose tax on schedule C income,

its ordinance excluding schedule C income should still be applied to the extent that the income

consisted of stock option income. The General Assembly has not limited the City in any fashion

with regard to stock option income. See, R.C. 718.01(E).

The definition of "net profits" provided in the Tax Ordinance
is not an exemption from tax, but even it were, this would not
change the correct answer to the question before the Court.

The BTA found the Tax Ordinance to be part of Worthington's ordinance imposing tax

and defining its subject matter. Decision at 2-3 ("We begin by referring to Codified Ord.

1703.01 which provides in pertinent part... Through Codified Ord. 1701.15, the city expressly

defined `net profit' for purposes of its income tax..." The Tax Ordinance is not a tax exemption.

Id. See also, Decision at 7 and Bosher at ¶14. Appellants note that there is no positive definition

of what "net profits" are in the Tax Ordinance. If the negative portion of the definition is

removed, nothing is left. Similarly, we are then left with a radically different tax. Accordingly,

in order to adopt Appellees' suggestion that the definition of "net profits" is actually an
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exemption, one must conclude that the entire definition provided is an exemption. That is an

extreme interpretation of the Tax Ordinance.

However, even if the definition of "net profits" were construed to be an exemption, that

would not change the result. As set forth above, the General Assembly's constitutional powers

are to "limit the power of municipalities to levy taxes" or to "restrict their power of taxation. .. so

as to prevent the abuse of such power." See Article XIII, Section 6 of the Ohio Constitution;

Article XVIII, Section 13 ("Laws may be passed to limit the power of municipalities to levy

taxes...")

R.C. 718.01(D) must be read as a limitation or restriction on Worthington's power to

impose tax because that is the only power the General Assembly has with regard to municipal

taxation. As set forth above, and in Appellants' Merit Brief, it is awkward at best to construe a

power to limit the "levy of taxes" or to "restrict their power of taxation" to also include a power

to block tax exemptions and thereby extend the scope of taxation. That observation is equally

true whether the failure to tax involves a failure to impose tax, or an exemption from tax.

That is not to say the General Assembly may not set preconditions for a valid municipal

tax. Like R.C. 718.01(D), such preconditions can be phrased in terms of a prohibition against

tax exemptions. However, because the General Assembly's constitutional power is itself limited

to restricting the municipality's power to impose tax, the remedy for a violation of R.C.

718.01(D) would be to "restrict" or "limit" the imposition of tax, not to extend the municipal tax

to new subject matter. The General Assembly has no constitutional power to extend a municipal

tax. Ohio Constitution, Article XVIII, Section 3.
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In other words, the remedy for a prohibited tax exemption would be precisely the same as

the remedy for a violation of R.C. 718.01(A)(7) or (G) involving a failure to impose tax. That

remedy would be invalidation of the municipality's "levy of tax," or "power of taxation," not

extension of the tax to subject matter that the City expressly chose not to tax. A City's decision

to "exempt" certain subject matter from its tax is neither the "levy of taxes" nor is it "taxation."

Therefore, R.C. 718.01(D) must be read as a precondition to the validity of the City's tax

ordinance with regard to the subject matter that it does expressly reach. In that regard, R.C.

718.01(D) cannot invalidate the City's decision to enact a tax exemption.

Even if the Court were to decide that the General Assembly does indeed have the power

to block municipal tax exemptions (rather than simply invalidating the tax), the Court would still

need to apply normal severability analysis to determine whether the invalid portion of the tax

ordinance could be severed. As set forth above, it is not possible to strike the entire definition of

"net profits" in the Tax Ordinance without'running grossly afoul of part 2 of the Court's three-

part severability test set forth in Geiger, i.e., "[i]s the unconstitutional part so connected with the

general scope of the whole as to make it impossible to give effect to the apparent intention of the

Legislature if the clause or part is stricken out?" Striking all limitations from the definition of

"net profits" leaves us with a grossly different tax. That would be an inappropriate act of

legislating a municipal tax.

Lastly, and perhaps most importantly, the Court would still need to address the manifest

Due Process of Laws and standing issues that arise with the proposition that a City Finance

Director may proceed to impose tax against Ohio citizenry contrary to the express will of City

Council as set forth within the subject Tax Ordinance.
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CHAPTER 1717
Motor Vehicle License Tax

1717gill Motor Vehicle License Tax.

CROSS REFERENCES

Authority to levy - see Ohio R.C. Ch. 4504

rage i or i

1717.01 MOTOR VEHICLE LICENSE TAX.
(a) There is hereby levied an annual license tax upon the operation of motor vehicles on the public

roads or highways pursuant to Section 4504.172, Ohio Revised Code, for the purposes of paying the
costs and expenses of enforcing and administering the tax provided for in this section; and to provide
additional revenue for the purposes set forth in Section 4504.06, Ohio Revised Code; and to supplement
revenue already available for such purposes.

(b) Such tax shall be at the rate of Five Dollars ($5.00) per motor vehicle on each and every motor
vehicle the district of registration of which, as defined in Section 4503.10 of the Ohio Revised Code, is
in the City of Worthington, Ohio.

(c) As used in this chapter, the term "Motor Vehicle" means any and all vehicles included within
the definition of motor vehicle in Section 4501.01 and 4505.01 of the Ohio Revised Code.

(d) The tax imposed by this section shall apply to and be in effect for the registration year
commencing January 1, 2006 and shall continue in effect and application during each registration year

thereafter.

(e) The tax imposed by this section shall be paid to the Registrar of Motor Vehicles of the State of
Ohio or to a Deputy Registrar at the time application for registration of a motor vehicle is made as
provided in Section 4503.10 of the Ohio Revised Code.

(f) All monies derived from the tax hereinbefore levied shall be used by the City of Worthington,
Ohio for the purposes specified in this chapter and be deposited in the "Municipal Motor Vehicle

License Tax Fund".

(Ord. 23-2005. Passed 6-6-05.)
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1701.08 EMPLOYEE.
"Employee" means one who works for wages, salary, commissions or other type of compensation in

the service and under the control of an employer.

(Ord. 24-2002. Passed 6-17-02.)
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1701.09 EMPLOYER.
"Employer" means an individual, partnership, association, corporation, governmental body, unit or

agency or any other entity whether or not organized for profit, that employs one or more persons on a
salary, wage, commission or other compensation basis.

(Ord. 24-2002. Passed 6-17-02.)
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1701.21 QUALIFYING WAGES.
"Qualifying wages" means wages, as defined in section 3121(a) of the Internal Revenue Code,

without regard to any wage limitations, adjusted in accordance with section 718.03(A) of the Ohio

Revised Code.

(Ord. 53-2004. Passed 12-6-04.)
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As Introduced

130th General Assembly
Regular Session

2013-2014

Representatives Grossman, Henne

11

H. B. No. 5

A BILL

I
I

To amend sections 715.013, 718.02, 718.03, 718.051,

718.07, 718.09, 718.10, 718.11, 718.121, 718.13,

5703.059, 5703.57, 5717.011, 5717.03, 5739.12,

5739:124, 5741.122, 5747.063, 5747.064, and

5751.07, to amend, for the purpose of adopting a

new section number as indicated in parentheses,

section 718.04 (718.50), to enact new sections.

718.01, 718.011; 718.04, 718.05, 718.06, 718.08,

and 718.12 and sections 718.052, 718.18 to 718.31,

718.35 to 718.39, 718.41 to 718.44, and 718.99,

and to repeal sections 718.01, 718.011, 718.041,

718.05, 718.06, 718.08, 718.12, and 718.14 of the

Revised Code to revise the laws governing income

taxes imposed by municipal corporations.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1.
That sections 715.013, 718.02, 718.03, 718.051,

718.07, 718.09, 718.10, 718.11, 718.121, 718.13, 5703.059,

5703.57, 5717.011, 5717.03, 5739.12, 5739.124, 5741.122, 5747.063,

5747.064, and 5751.07 be amended, section 718.04 (718.50) be

amended for the purpose of adopting a new section number as

indicated in parentheses, and new sections 718.01, 718.011,

718.04, 718.05, 718.06, 718.08, and 718.12 and sections 718.052,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21
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H. B. No. 5
As Introduced

Revised Code.

(I1 Amounts deducted and withheld on behalf of a municipal

corporation shall be allowed as a credit aaainst payment of the

tax imposed by the municipal corporation and shall be treated as

taxes paid for purposes of section 718 . 08 of the Revised Code.

This division applies only to the person for whom the amount is

deducted and withheld.

(J) The tax administrator shall prescribe the forms of the

receipts and returns required under this section.

Sec . 718 . 04 . (A) A municipal corporation may levy a tax on

income only in accordance with the limitations specified in this

chapter. On or after January 1, 2015 no municipal corporation

shall levy such a tax unless the ordinance or resolution levyina

the tax, as adopted or amended by the lectislative authority of the

municipal corporation, includes all of the followina:

(1) A statement that the tax is an annual tax levied on the

income of every person residina in or earning or receivina income

in the municipal corporation and that the tax shall be measured by

municipal taxable income;

(2) A statement that the municipal corporation is levvina the

tax iri accordance with the limitations specified in this chaoter

and that the resolution or ordinance thereby incorporates, by

reference the provisions of this chapter;

(3) The rate of the tax;

(4) Whether, and the extent to which, a credit will be

allowed against the tax as described in division (E) of this

section;

(5) The purpose or purposes of the tax;

(6) Any other provision necessary for the administration of

the tax, provided that the provision does not conflict with any

Page 43

1287

1288

1289

1290

1291

1292

1293

1294

1295

1296

1297

1298

1299

1300

1301

1302

1303

1304

1305

1306

1307

1308

1309

1310

1311

1312

1313

1314

1315

1316
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INCOME TAX - GAPFITAL GAINS,=LOSSES 2935

(6) COORDIN?`,TION WITH CARRYFORWARD PROVLSIONS OF SUBSECTION (b)(1): •

(A) CARRYFORWARD AMOUNT REDUCED BY AMOUNT=USED AS CARRYBACK:1.-For pur^ioSes of
applying : subsection (b)(1), if: any portion i of the ^ net section 1256. contracts loss for any
taxable year is allowed as a.carryback under paragraph (1).to any preceding taxable year-

(i) :40 percent' of the. amount allowed as a carryback shall; be: treated as a short-term
eapital gain for the loss year, and

(ii)- 60: percent of the-amount.allowed as a carryback,sliallbe treated as a long-term
-. eapital gain. for the Toss year.

(B) CARRYOVER I S R ERETAINS CHARACTER AS. ATTRIBUTABLE T0 SECTION 1256 CONTRACT.-Any
amount carried forward as a short-term or long-term capital loss to any taxable year under
subsection,(b)(1).(after the application of subparagraph (A)) shall, to the eXtent attributable
to Tosses from section 1256 contracts, be treated as loss from section 1256 coritracts for,. such
taxable year-
{7) OTHER DEFINITIONS AND SPECIAL'RULES:-For purposes of this 3ubsectton=

(A) SECTION 1256 CONTRACT. The term"sectiori 1256; contractmeansany section 1256
contract (as defined in section 1256(b)) to which section 1256 appTies. '

(B) EXCLUSIONFOR ESTATES AND^TRUSTS.-This subsection shall not applyto any.estate or
..

° trust- . _ , : ^_,• :`.
Amendments e 1983,.; Technical Correctioris Act of, 1932, (P.L.

• 1984; Deficif Reductioin Act of 1984 (P L 98-369) 97-448) ;; .
P.L. 98-369, §102(e)(3): P.L 97 448 9105(c)(7)

Auiended Code Sec .1212(c) by strikmg out"net commod.; Amended Code Sec. 1212(c)(4)(A) 6 striking out and
i.ty futures loss", each place it appeared (in,dudin8, in any Y
fieadiitgs) and inserting ut lieu thereof net section 1256 positions to which section ,.1256 apphes Effective ras if
contracts loss", by striking out 're^ulated'futures contracts" mcluded,in the provision of P,L 97 34 to which it relates.

and."re ated futures contract' ;- each place it appeared •,^. 1981, Economic Recovery Tax Act of 1981 (P:L:
(including in any headings) and insertingin lieu thereof 97 34)
section 1256 contracts and sectioz^ 1256contract", respec-

tively,.'and by stnkmg oiif inet commodity futures gaut' P.L.'97 34, 504
each -place it appeared' `(including''in 'axiy headings)' `and
insertmg in lieu thereof "net section 1256 contract gam". Added^Gode Sec 1212(c}. Effective for property acquued
Effective for positions established after 718-84 in tax years ox^ positioris established aftei 6 23 81 !.in tax. years enag
ending after sucli date. after that date

PART III-'GE NERAL RLT_LES FOiR DETERIlIIN,ING;CAPITAL GAINS AND
LOSSES'

Sec:1221: E'-Capital assef'defiiied:'
Sec.1222. Other terms relating to capital'ga.ins'and losses ,
Sec.1223. Holding period of property. t

Sec.122111
SEC.1221. CAPITAL ASSET DEFINED.. • ^ -•

[Sec:1221(a)] , ,;;
(a) IN- GEiaERAL.'-For purposes of this subtitle, the term ` ca ital asset': means property held by

the taxpayer (whether or notconnected with his'trade or business, but does not include-
(1) stock in trade of the taxpayer, or other .property of a kind which would properly be

included iri the inventory of the taxpayer if ori hand at the close of the taxable year, or _property
held by the taxpayer prnnarily for sale to customers in the' ordiriary cotuse' of" his -trade or
busutess;r ;

(2) property, used in lus trade or busmess^^Qf a character which is:;sub)ect to the allowance
-, for depreciation pravided in section 167; or real property used in.his trade or business; ,

(3)-;a.copyright,_-a literary, •musi.cal, :or,artistic,compositton, a letter ormemorandum, or
similar property, held by-

(A) a taxpayer whose personal efforts,created such property,
(B) in the case of a Tetter, memorandum ,or similar property, a taxpayer for whom such

property yvas prepa'red orproduced or
(C) a taxpayer in whose hands the basis qf sucYi proer tys is, determmed, for purposes of

determ,mnggam from a sale or exchange, inwhole or part by reference to tlte basis of such
property zn the hands of a.taxpayer:descnbed u1 sutiparagraph (A) or (B), ,-, _
(4) accounts o notes receivable acquired in the,ordinary cou: of. trade or business for

services rendered or from the sale of property describedin paragraph
(5)' a publication of the iJnited States`Governnteiit (mduding the Corigressional Record)

which is received from the United States Government or any agency' tliereof,"other than by
purchase at the price at which it is offered for sale to tlie public; `and which is held by-

(A) a taxpayer who so received sucli pubTication or .' '
(B) _a taxpayer iri whose hand:sthe basis of such publication:is determined; for purposes

of ^determ;ning:gam from a sale or exchange, m.-whole or: in part by reference,to the basis of
sueh, publication in #he hatands;of a_taxpayerdescribed:in subparagraph (A);

Internal Revenue Code SeC: "-1221 (#5)(B)
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2936 INCOME TAX-CAPITALGGAINS, LOSSE,S

(6) any commodities derivative financial instrument held by a commodities derivatives
dealer, unl.ess-

(A) : it is. established to . the satisfactioft.. of the Secretary ^ that such _ instrument has no
connection to the activities of suchdealer as a dealer, and .:'.:

(B) such instrumelit is clearly identified in such dealer"s recorrls as being described in
subparagraph (A) before the dose of the day on, which= it was acquired;' originated, or

.. :entered into (or such other time as" the Secretary may by regulations; prescribe);,
(7) any hedging transaction which is clearly identifiedias such before'the close of the day on

which-it was acquired, originated, or entered=iiito (or such other tiine"as'the Secretary may by
regulations prescribe);"or

(8) ,supplies o.f atype regularly tised or consumed by the taxpayer in tlie ordinary course of
a trade or business of the taxpayer.

Amendments . • 2001, Economic Growth and,Tax Relief.Reconcil-
•. 2010, Tax Relief, Unemployment Insurance.., iation Act of 2001.(P:L:107-16),
Reauthorization, and Job Creation Act of 2016 (P.L. „P.L.107-16, §542(e)(2)(A):
111-312)

Amended Code .Sec. 1221(a)(3)(C)• by_ inserting "(othei
P.L.111-312, §301(a): than by reason of section 1022)" after "is determined". Ef-

Amended Code Sec. 1221(a)(3)(C) to read 'as such provi- fective for estates of decedents dying after 12-31-2009:
sion would read if subtitle E of title V of tlie Economic '
Growth and Tax Relief Reconciliation Act of 2001 (P.L. P•L-10716; §901(a)-(b), as;amended by P.L. 111-312;
107-16) had never been enacted. Effective for estates of §101a)(1), provides:
decedents dying, and transfers made, after 12-31-2009.`For a S-EC: 901. SUNSET OF PROVISIONS OF ACT.
special rule, see Act See,301(c); below, , ,
P.L. 111-312, §301(c), provides: `(a) IN GENERAL.=Allprovisions of; and amendinerits

made by, this Act shall not apply='
(c) SPECIAL ELECTION WTTH RESPECT TO ESTATES OF DECEDENTS " - ' . p 'I 1 '

D1iNG IN 2010.-Notwithstanding subsection (a), in the. case (1), to taxable, plan,, or liumtation :years begmning after
of an estate of a decedent dym' g after December 31, 200,9, December 31, 2012 or,
aand before January 1, 2011, the executor (within the mean- (2).in the case of title V; Eo estates of decedents dying; gifts
ing of section 2203 of the Intemal RevenueCode:of 1986) made,_or generation skipping transfers,.af'ter December;.31,.
may elect to apply such Code as though the amendments 2012...
made by subsection (a),do not apply'cvith respect to'chapter " '•' '
1P of'such Cod`e and- with respect to property acquired or (b) APPLICATION OF'CERTiiIN LAW9i=TIte Internal Revenue
passin from such decedent (within the mearurig-of sectioxi Code of 1986 and the Employee Retirementdncorime Security
1014(b^ of such Code). Such election shall be made at such Act of 1974 shall be applied and administered to ears,
time and, in such manner, as the Secretary of the Treasury or.• estates, ^fts„ and transfers describedin. subsection (aTas if
the'Secretary s delegate shall ptovide. Siich an election once +1ie provisions and-amendinents described in subsecflon (a)
made shall be revocable only with the consent of the Seere- had never been enacted.
tary of the Treasury or the Secretary's delegate. For pur- ® 1999 Tax Relief : Eztension Act of 1999 (P.L.
poses of section 2652(a)(1) 'of such Code, the determination ,
of whether any property is subject to the tax imposed by, ^ 106-170),
such chapter 11 shall be made without regard to any

elec- P.L.106 1ZQ, §532(a)(1)-(3):tion made under this subsection. ^
P.L. 111-312, § 304, provides: . . Amended Code Sec. 1221 by striking "For purposes" and
SEC. 304. APPLICATION OF EGTRRA SUNSET TO THIS itiserting "(a) IN GENERAL.-Por urposes, by striking the

period at the end 6f paragraph 5) and inserting a semico=
TITLE. lon„ and by adding at the end new paragraphs (6), (7) and

Section 901 of the Economic Growth and Tax Relief,Rec- (8): Effective for any instrument held, acquired, or entered
onciliation Act of 2001 shall.apply to the ainendments made , into, an y- transaction entered'into,, and supphes held or
by this title. ; acquired on or.aft er 1 17-99

[Sec.1221(b)l „

(b) DEFINII'IONSAND SPECIAL RULES.-

(1) COMMODITIES DERNATIVE FINANCIAL INSTRUMENTS.-For purposes of subsection (a)(6)-

(A) COMMODITIES • DERIVATIVES DEAL-fiR.=4he. terin "comirio'Glities derivatives dealer"
means a- person which regularly offe'rs to enter mto;' assume;- offset;' assign, or'terminate
positions m commodities derivative^ financial instruments, with cu'stomers in the ordinary
course of a trade or business.

(B) COMMODTI'TIES DERIVATIVE FINANCIAL INSTRUMENT:

(i) IN GE1vERaL.-The'term "commodities' derivati ve financial iris trument" means
any contract or financial instrument with respect, to coiliinoditie"s' (other than 'a share of
stock in a corporation, a benefic'ial interst in a.partnerslup dr trust, a note, bond,
debenture, or otlier evidence of indebtedness; or a section' 1256 contract (as defined in
section 1256(b))); the vaiue or settlement price of which'is cdlculated by or determined
by reference to a specified iridex.

(ii) SPECIFIED INDEx.-The terin "specified index" ` means any one or more or any
combination of=... ; _ _

(I) -a fixed rate,.price, or,amount; or
(II) a variable,rate,.price,.oramourSt,.

which is,-based: on any current; objectively.determinable financial or ecoilomic informa-
tion with respect to commodities which is,not within the control of any of.the parties to
the contract• or instrument and is.not unique to any.of the parties' circumstances.

Sec. 1221(a)(6)
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[Sec: 31211,

SEC: 3121: • _ DEFINITIONS.
[Sec:3121(a)]

(a) WAGES -For purposes of this chapter, the term "wages" means all remuneration for employ-
ment, includmg the cash value of all remuneration (including benefitsl paid m anyamedium other
than cash; except that such term shall not include-

(1) in the case of taxes imposed by sections 3101(a) and 3111(a) that part of the remuneration11
which, after remuneration (other than remuneration referred to in the succeeding paragraphs bf
this subsection) equal to the contribution and benefit,'base (as cletermined under section!230 of
the Social Security Act) with respect to employment has been.' paid` to an individual"by an
employer during the calendar year with respect to which such contribution and benefit base is
effective, is paid to such individual by sucli employer during such calendar year. If an employer
(hereinafter referred to assuccessor employer) durmg any caleridar-year acquires substantially
all: the,pr.operty used^-in;a, trade or b..usiness^ of another , eemployer (hereinafter referred to as a
predecessor), or: used in a separate unit of a trade or business of^a: predecessor, and imxnediately
after

,

the acquisitinri,employs ui his trade or business an individual who itzimediatel.y prior,to the
acquisiti on_was employed in the trade or business of such predecessor,tlien; for the-purpose of
determ,n;ng.whether the successor emplo yer. has paid remuneration (other than remuneration

.. referred to in the; succeeding para aphs of this subsection) with respect to, emplo entequal to
the contribution and benefit base (as determined, under section: 230 of the. SocialSecurity: Act) to
such mdividual during. such. calendar year,, any remuneration (other than remuneration referred
to. in the succeedirig parag. raph of this subsection) with respect to; employment paid (or consid-
ered underthis,paragraph as having been paid) to" such iindividual by such predecessor durin g

`such caleiiiiar year and pnor to such acqu'isition shall be considered as having been paid by 'such
successor employer,

(2) the amount of ariy' payment (including any amount paid by an employer for insurance
or annuities; " or irito afund, to provide for any such payment) - made 'to, or on behalf of, an
employee or any of his +dependents under ^a plaxior system • established by" ari. employer which

akes: provision #or his• employees generally. (or for his employees • generallp= and their depen-
dents) or,:for a class or classes of his employees (or for a classor classes of his employees and
their dependents), on account of-,

(A) sickness or accident disability (but, in the case of depayments made to an employee or
any of his 'dependents, tlus subparagraph shall exclu from the ferm wages'. only
paymentswhich are received'under a workinen's compensatiori 1`aw), or

(B) medical or hospitalization expenses in connection with sickness or accident disabil-
ity, or

(C) death, except that this paragraph does not apply to a payment•for group-term life
insurance totheextent that such payment is includible in the gross income of tlie employee,

. (3) [Stricken:];
(4) any payment on account of sickness or accident disability, or,medical or hospitalization

expenses in connection with sickness or accident disab.ility, made by" an employer to; or on behalf
of, an employee after the expiration of 6 calendar months following the last calendar month in
which the employee worked for such employer;

(5) any payment made to, or oin behalf of, an employee or his beneficiary
(A) from or to a trust described in section 401.(a) which is: exempt from tax^ under

section 501(a) at the time of such payment unless such payment is made to an employee of
the trust as remuneration for-services_rendered as such employee and not as a beneficiary of
the trust,

(B) under or to an annuity plan which, at the tiine-of"such payrnent,'•is a plan described
in section 403(a); . : , .

(C) under a- simplified employee pension (as: defined' in section 408(k)(1)); other than'
any contributions described in section 408(k)(6),

;^ (D)- under or to an annuity contract described in section 403(b), other than a payment
for the purchase of such contract which is made by" reasoin of a salary reductiomagreement
(whether evidenced by a written instruxnent or otherwise),

(E) under oi to an exempt governinental deferred`comperisati'on plan (as defined in
subsection (v)(3)),

(F) to supplement pension bnefits under a plan or trust described in any of the
foregoing provisions of this paragraph to take into account some ortion or all of the
increase in the cost of living (as determined b the Seci•etary of Labor^'since retirement but
only if such su lemental payments are under a plan which is treated as a welfare plan
under section 32^(B)(ii) of the Employee Retirement Income Security Act of 1974, -

(G) under a cafeteria plan (within the meaning of section 125) if such payment would
not be treated as wages without regard to :such plan and it. is reasonable to believe that (if
section 125 apphed for purposes of this section) section 125"would not treat any wages as,
constructively received,

(H) under an arrangement to which section 408(p) 'applies, other'than any elective
contributions under paragraph (2)(A)(i) thereof, or

Sec. 3121 1 lnt
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e.'mployer' durixig any calendar year",. and inserting in,lieut • 1956, Social Security Amendments of '1956 (P.L.
thereof "by an employer during the calendarzyear with 880, 84th Cong.)
respect to which such contribution and benefit base is
effective'. P.L. 880, 84th Cong ., ^201(b):

• 1971(P.L 92-5)
, P

Amended Sec, 3121(a)(9). Effective for remunera
^

o n aid.

P.L. 92-5, §203(b)(2): afEer10 31 56.Pnor to the amendment See. 3121(a)(9) read,

Amended Code Sec . 3121(a)(1). Effective with respect to as follow's
remuneration paid after 12-31-71, by `substitutmg`' $9,000" 9 an` a ent ,.yacafiori or sick a made:
for "$7,800" each place that such figure appears. : "( ) any P Ym (other than p y)

to an employee after the month in ivhich he attains the age
•" 1968,' Social Security Amendments of 1967 (P.L. of 65, if he did not workfor the employer in#he period for
90-248) ,,. which such payment is made° or".
P.L 90 248,.§108(b)(2) ..

p F .L. 880, 84th Cong, 2d Sess, §201(h)(1):
Amended: Sec. 3121(a)(1) }^y substitutmg -"$7,800" for .

$6 600 in each place it appeared: Effective" only with: Amended Sec. 3121(a)(8)(B). Effective for remurieration
respect to remunexahon paid after 12-31-67 paid after 1956: Prior to amendment, Sec. 3121(a)(8)(B) read
P.L.90=248;§504(a): as,follows:

Axitended Sec 3121(a) by deletm$ or at the end of B aid b lo in anlen=P Yer Y ca
.paz^agraph (11), by subshtutmg ' or for the period at the °( ) cash remuneration paid an em
end of paragraph;(12) and by addmgriew paragraph (13): dar year to an employee for agricultural labor, if the..cash
Effective with respect to remunerahon paid after 1-2 68 remuneration • paid m such year by the employer, to the

• 1965, Social Security, Amendments of 1965 (P.L: employee for such labor is less than $100 :.
$997) P. 1954, Social Security Amendments, of4954 (P.L.
P.L. 89-97,. § 313(c); ^. r, , j 761, 83rd Cong.)

Added Sec. 3121(a)(12); ;Effective with respect to tips
reeeivedby employees after 1965 -,: .-, P.L. 761, 83rdCong., ^ 204(a), (b) ;.

P.L. 89?97, §320(b): Substituted "$4200 `wherever.it appeared in paragraph
Amended- Sec. 3121(a)(1) by substitutmg 16600" for (1) for '$3 600"; added subparagraph (C) to paragraph (7);

"$4,800" in each place it apeaied. Effective withrespect to ^serted (^1)'-after "(8)" in paragraph (8), •added subpara-
remuneration paid after 1-31-65. graph (B) to paragraph (8), and amended subparagraph

e 1964 (
P.L 88 650) (7)(B). Effective 1-1-55. Prior to amendment subparagraph.

P;L 88 650, § 4)
(7)(B) read as follows.

Addec' Code Sec, 3121(a)(11) Effective wxth re^ect o e'^(B) cash'remuneration paid by an employer in any calen-
remunerahon paid on or after the first day of. e first, dar'quarter to'an employee for domestirservice in a private
calendar month which begins more ,thn 10 days after home, of the employer, if, the cash remuneration• paid in the
10-13-64. quarter f.orsuch service is less ttian $50 orthe employee;is.

• 1964, Revenue Act of'1964 (P.L. 88 272) ' not regularly employed by the employer in such quarter of
oyee

P1 SS 272, ^ 220(c)(2) paym be
ent.dFor p

eemed u to be
rposes of

regulazthisly e%
subnparagra

ployedph=byan
anempl

employer
Amended sueparagrapli (B) of subsection (a)(5): Effective shallduring a calendar quarter only if-'

only with respect to remuneration paid after 1962 Prxor to
amendment, subparagraph (B) read as follows .• (i) on each of some 24 daysf dyring the quarter the

"(B) undei or to an annuity plan:wluch, atiahe time of, employee performs forthe, employer , for,some porhon;of the
such ayment meets the requirements of section 401(a)(3), day domestic service in a pnvatg home of the employer, or
() 5^^ana (6) ,,,. u deter-
• 1958, Social Security Amendments of 1958 (

P.L. the 'employee was re
^

arl
y

, em
p

lo
Y

ed
(
as

mined under cla'use (i)) liy the employer'in the performance
85 840) of such service diiiing the pre cedulg calendar quarter.

P.L. 85-840, §402(b): "As used in this sub aza a h, tha term;.domestic service
Amended Sec. 3121(a) by substitutmg "$4,800 for: p ^ p lude service

$4200 whereverit appeared Effective for reinuneraflon in a pnvate home of.the.em loyer' doesnotmc
axd after 1958 described in subsection (g)(5}".

P [Sec.3121(b)a

(b) EivtPLOwI> Nr.-For purposes of this ;chapter; the term 'employment" means any service; of
ature, performed (A)-by=an employee fo`r̀ tlie person employuig him, irrespective;of tliewhatever n

citiZenShipor resTdence,of elther, (i)-withm`the Uni.ted States;or (iu), on or in connection.with an

Aniei^ican vessel or Ainerican aircraft under a' contract of service which is entered into within the
United States? or durmg the perfo{mance'of which and while the employee is employed on the vessel
or aircraft it touches at a port in`the Urutea States, ifthe ,employee is emploped on and in connectibn
with such vessel` or aircraft wlien outside the United 'States; or (B) outside the United States by a
citizen of the United States [a citizen or'r`esident.of the Uruted.States,(effective for remuneration, ard
after December 31,1983)],as an employee for an American employer (as defined iri subsectiori (h)^, or

(C) if it is "service; regardless of where„r by- whom performed, which is designated as employment or
recognized as equivalent to employment under an agreement entered into under section 233 of the

not include-Social Secunty Act, except that such term sh'all
(1) service performed by foreign agncultural_workers lawfull y admitted, to the United States

from the Bahamas,:jamaiea, and theother British'West Indies, or from any otlier foreign country
or possession thereof, on a temporaiy basis to perform agricultural labor;

(2) doinestic service performed in a local college dub, or local chapter of a college fraternity
or, sorority by a student wlio is erirolled. and is regularly atferidirig classes at a school, college, or;

university;
(3)(A) service performed by a child under the age of 18 ri1 the employ of, lus father or

mother;
(B). seryicenot ui the course of tlie employ. ers trade orbusmess, .or domestic service in

a private home of the employer, performed by anindividual under the age of 21-in the

Sec: 3121(b) Appendix
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compassionate
417 complacent

clemency. See sympathy.
-Ant. 1. mercilessness, ment. 3. a full listorinventory:acompendiumoftheir suitability,eompetenee(L:proportion). SeeoOMPETENi',

indifference. . complaints. Also, com•pend (kom/pend). [1575-85; < -oY]

as•Sion•ate (adj.
kam pash/a nit; v. kam- L: gain, saving, shortcut, abridgment, equlv, to com- eom•pe•tent (kom/pi tent), adj. 1. having suitable or

COm•P eoM- + pend- (s. of pendere to cause to hang down, sufficient skill, knowledge, experience, etc.,. for some
pash/a nab), adj., u., -at•ed, -at•ing. -adj.^ 1. having weigh) +-ium -IuM] I purpose; properly qualified: He is perfectly competent to
or showing compasaion: a compassionate person; a com.- -Syn. 1. survey, digest, conspectus. manage the bank, branch. 2. adequate but not excep-
passionate letter. 2. granted in an emergency: compas-

saonate military leave granted to attend. a funeral. 3. Oom•pen•sa•ble (kam pen/se bal), adj. eligible for or tional. 3. Law. (of a witness, a party to a contract, etc:)

Obs. P1tlable. -v.t. 4. to have compassion for;pity: subject to compensation, esp. for a bodily injury. [1655- having legal competence. 4. Geol. (of a bed or stratum)

[1580-90; COMPASSION + -ATE] -cOm•pas/sion•ate•ly,
65; COMPENS(ATE) +=ARLE] -com•pen/sa•bil/i•ty, n. able to undergo folding without flowage or change in

adv. -com•pas/sion•ate•ness, n. Com•pen•sate (kom/pen sat/), v., -sat4d, -sat•ing.
thickness. [1350-1400; ME (< AF) < L competent- (s. of

-$yn. 1. pitying, sympathizing, sympathetic, tender. -v.t. 1. to recompense for something. They
gave him competens, prp. of competere to meet, agree). See coM-

Com/PaSS north/, Navig. magnetic north, as in- ten dollars to compensate him for his trouble. 2. to PETE, ENT] --aom/pe•tent•IY, adv.

dicated on a particular compass at a given moment. counterbalance; offset; be equivalent to: He compensated -
Syn. 1. fit, capable, proficient. See able.

/ ass p[ane/, Carpentry. a plane for smoothing his
homely appearance with great personal charm. 3. Com•pe•ti•tion (kom/pi tish/an), n. 1. the act of com-

Com P Mech. to counterbalance (a force or the like); adjust or peting; rlvalry for supremacy, a prize, etc.: The competi-
curved surfaces. [1840-50] construct so as tooffset or counterbalance variations or tton between the two teams was bitter. 2. a contest for

com/pass plant/, any of various plants having leaves produce equilibrium. 4. to change the gold content of (a some prize, honor, or advantage: Both girls entered the
that tend to lie in a plane at right angles to the strongest monetary unit) to counterbalance price fluctuations and • competition. 3. the rivalry offered by a competitor: The
light, hence usually north and south, esp. Silphium thereby stabilize its purchasing power. -v.i. 5. to pro- small merchant gets powerful competition from the
lacinaatum. [1840-50] vide or be an equivalent; make up; make amends (usu- chain stores. 4. a competitor or competitors: What is

com/Pass raft/er, a rafter cut to a curve on one or ally fol. by for): His occasional courtesies did not com= your competition offering? 5. Sociol. rivalry between
both edges. pensate for his general rudeness. 6. Psychol. to develop two or more persons or groups for an object desired in

or employ mechanisms of compensation. [I640-50; <, L common, uaually, resulting in a victor and a loser but not

Com/pa55 'rose/, 1. Navig. a circle divided into 32 compensatus (ptp. of compensare to counterbalance, necessarily involving the destruction of the latter. 6.
points or 360' numbered clockwiae from true or magnetic orig,, to weigh together). See COM-, PENSIVE, -ATE'] Ecol. - the struggle among organisms, both of the same
north, printed on a chart or the like as a means of deter- -com/pen•sat/ing•Iy, adv. -com/pen•sa/tor, n. and of different species, for food, space, and other vital
mining the course of a vessel or aircraft. 2. a sinular - Syn. 1. remunerate, reward, pay. 2. counterpoise, requirements. [1595-1605; < LL competition- (s. of com-
design, often ornamented, used on maps to indicate the countervail. 5. atone. petitio), equiv. tocompetit(us) (ptp. of competere to meet,

points of the compass. com(pensated grade/, Railroads. a grade that has come together) + -ion- -xoN; sense influenced by eolK-

com/pass saw/, Carpentry. a small handsaw with a been reduced along a curve to offset the additional re- PETITOR]

qarrow, tapering blade for cutting curves of small radii; sistance due to the curve. -
Syn. 1. emulation. 2. struggle.

•,vhipsaw. Cf. keyhole saw. [1670-80] COm/pen5ating bal/ance, 1. Also, com-Opensated eom•pet•i•tive (kam peVi tiv), adj. 1. of, pertaining

com+Pa•ter-ni•ty (kom/pe tlir/ni te), n. the relation- baVance, compensa/tion baVance: a balance wheel in to, involving, or decided by competition: competitive

ship between the godparents of a child or between the a timepiece, designed to compensate for variations in sports; acompetitzve examination. -2. well suited for
odparents and the child's parents. [1400^0; late MF tension in the hair spring caused by changes in tempera- competition; having a feature that makes for successful
ompaternite < ML compaternitas, equiv. to compater ture. 2. Banking. a deposit balance that is required to competition: a competitive price. 3. having a strong de-

F^odfather (see coM-, PATER) +(pater)nitas PATER.NITY] be left on deposit by a company to maintain or guarantee sire to compete or to succeed. 4. useful to a competitor;

a.th n. feelings, as happiness or credit. [1795-1805]- . gIving a competitor an advantage: He was
careful notto

^ cOm•P Y(kom^pa the), PP• ^ divulge competitive information about his invention:
uiief, shared with another or others. [cohl- +-PATaY] com•pen•sa•tion (kom/pan sa/shan), n. 1. the act or [1820-30; <L competit(us) (ptp.of competere; see coM-

com•Pat•i•b[e (kam pat/a bal), adj. 1. capable of ex- state of compensating. 2. the state of being compen- PEyITIOx) +-zvE] -com•pet/rtive•ly, adu. -com•
i3ting or living together in harmony: the most compatible sated. .3. something given or received as an equivalent pet/i•tive•ness, n.

,rarrled
couple I know. 2. able to exist together with for services, debt, loss, injury, suffering, lack, etc.; in-

something else: Prejudice is not compatible with true re- demnity: The insurance company paid him $2000 as eom•pet•i•tor (kam pet/i tar), n. a person, team,

ligion. 3. consistent; congruous (often fol. by with): His compensation for the loss of his car. 4. Biol. the im- company, etc., that competes; rival. [1525-35; < L com-

claims are not compatible with the
facts. 4. Computers. Provement of any defect by the excessive development or petitor rival for an office, equiv. to com- coM- + peti-

a. (of software) capable of being run on another com- action of another structure or organ of the same struc- tor seeker, claimant (see PETIToR)] -com•pet/i•tor•

puter without change. b. (of hardware) capable of being ture. 5. Psychol. a mechanisin by which an individual
ship/, n.

connected to another device without the use of special attempts to make up for some real or imagined defi- -
Syn. See opponent.

equipment or software. 5. Electronics.
(of. a device, sig- ciency of personality or behavior by developing or Oom•pet•I•to•ry (kam pet/i tor/e, -tor/e), adj. com-

nal,etc.) capable of being used with equipment in a,sys- stressmg another aspect of the personality or by sub- petitive.[1725-35; COMPETI(TOR) +-TORYs]

tem without the need for special modification or conver- stituting a different form of behavior. (1350-1400; ME Gen., Comptroller General.
sion. 6. noting a system of television in which color compensacioun < L compensation- (s. of compensatio),

Comp.

broadcasts can be received on ordinary sets in black and equiv. to compensat(us) (see eoMPEixsATE) +-ion- -
ioN] Com•pi@gne (koN pyen/y'), n. a city in N France, on

white. -n. 7. something, as a machine or piece of
elec- -com/pen•sa/tion•al, adj. the Oise River: nearby were signed the armistices be-

tronic equipment, that is designed to perform the same -
Syn. 3. recompense, payment, amends, reparation; tween the Allies and Germany 1918, and between Ger-

tasks as another, often in the same way and using virtu- requital, satisfaction, indemnification. many and France 1940. 40,720.

ally identical parts, programmed inetructions,etc.: Soft- eompensa/tion neuro/si5, Psychiatry. an uncon-

ware written for one computer will probably run on its scious attempt to retain physical or psychological symp-
close compatibles. [1425-75; late ME < ML.compatibilis, toms of illness when some advantage may be obtained BMGIUM
deriv. of LL compati (L com- coM- + pati to suffer, un- (distinguished from malingering). [1920-25]

dergo). See - IRLE] -com•pat/i•bil/i•ty, com•pat/i•ble• com•pen•sa•t0•ry (kam pen/sa tor/e, -tor/e), adj. 1.
ness; n. -com•patti•bly, adv. serving to compensate, as for loss, lack; or injury. 2.

com•pa•tri•ot (kam pa/tre at or,esp. Brit., -pal-), n. countercyclical. Also, com•pen•sa•tive (koxn/pan sa/tiv,
1. a native or inhabitant of one's own country; fellow kam pen/sa-). [1595-1605;'COMPENSATE +-ORY'] COM-npiaigne
countryman or countrywoman. -adj. 2. of the same compen'satory dam/ages, Law. damagea, meas-Reims
c6untry. [1605-15; < LL compatriota. See coM-, PA- ured by the harm suffered, awarded to the injured per-

iior] -aom•pa•tri•ot•ic (kam pa/tre ot/ik or, esp. son as due compensation. Cf. punitive damages.

Parisfirit., -pa/-), adj. -com•pa/tri•ot•ism, n. ^ compen/satory length/ening, Historical Ling.

COmp•a•zine (kom/pa zen/), Pharm., Trademark. a the lengthening of a vowel when a following consonant is
brand of prochlorperazine. weakened or lost, as the change from Old English niht

Cornpd.,
compound. (nixxt) to night (nit), with loss of (xII)and lengthening of

COnhpeer
(kam per/, kom/per), n. 1. an equal in (i) to a vowel that eventually became (I).

rank, ability, accomplishment, etc.; peer; oolleagae. 2. COm•per@ (kom/par); n., v., -pdred, -per•ing. Brit. COm•pi•la•tiOn (kom/pa la/shan), n. 1. the act of com-

close friend; comrade. -u.t. 3. Archaic. to be the equal -n. 1. a host, master of ceremonies, or the like, esp. of piling: the compilation of documents. 2. something com-

of; match. [1325-75; ME comper < MF. See eoM-, PEER'] a stage revue or television program. -v.t. 2. to act as piled, as a reference book. [1400-50; late ME < L coin•=

Cortl•, el (kam pel/), v., -pelled, -pel•ling.
-v.t. l. to compere for: to compere the new game show. Also, com/• pilation- (s. of compilatio). See COMPILE, -ATION]

Porce or drive, esp. to a course of action: His disregard of pere. [1730-40; < F: lit., godfather; OF < early ML -com•pil•a•to•ry (kam pi/la tor/e, -torie),
adj.

f7,.e rules compels us to dismiss him. 2. to secure or
compater, equiv. to L com.- coM- + pater FATaER] -Syn. 2. collection, assemblage, assortment.

bri.ng about by force. 3. to force to submit; subdue. 4. Com•pete .(kam pet/), o.i., -pet•ed, -pet•ing. to strive Com•pile (kam pi1/), v.t., -piled, -pil•ing. 1. to put to-

t; overpower. 5. Archaic.
to drive together; unite by to outdo another for acknowledgment, a prize, suprem- gether (documents, selections, or other materials) in one

C^ a•ce; herd. -v.i. 6. to use force. 7. to have a powerful acy, profit, etc.; engage in a contest; vie: to compete in a book or work. 2. to make (a book, writing, or the like)

^^ad irresistible effect, influence, etc. [1350<1400; ME race; to compete in business. [1610-20; < L competere to of materials from various sources: to compilean anthol-

(,jmpellen (<
AF) < L compellere to crowd, force, equiv. meet, coincide, be fitting, auffice (LL: seek, ask for), ogy of plays; to compile a graph showing changes in

to om- coM- + pellere to push, drive] -com•pel/la• equiv. to com- coM- + petere to seek; LL and E sense profit. 3: to gather together: to compile data. 4. Com-

ble, adj. -com•pel/la•bly, adv. -com•peVlent, adj. influenced by COMPETITOR] -com•pet/er, n. -com• f translate (anoth
a languag auaually ma hgfne

--com•pel/ler, n. -com•pel/ling•ly, adv.. ` pet/ing•ly, adv. evel lan^a8

Syn. 1.
constrain, oblige, coerce. COMPEL, IMPEL -$yn• struggle. COMPETE, CONTEND, eoNTEsT mean to ]anguage, using a compiler. [1275-1325; ME < L com-

,b^•ee in the idea of using physlcal' or other force to atrive to outdo or excel. COMPETE implies having a sense pilare to rob, pillage, steal from another writer, equiv. to

inse something to be dorie. CoIKPEL means to constrain of rivalry and of striving to do one's best as well as to com- eoM- +-pilare, perh. akin to pila column, pier,

aomeone, in some way, to yield or to do what one wishes: outdo another: to compete for a prize. CoNTEND suggests PILE', pilare to fix firmly, plant (hence, pile up, accumu-

:om.pel a recalcitrant debtor to pay; Sate compels us to opposition or disputing as well as rivalry: to contend late)]

/"ice danger and trouble. IMPEL may mean Hterally to with an opponent, agannst obstacles. CONTEST suggests COm•pil•er (kam pi/lar), n. 1. a person who compiles.
n1ish forward, but is usually applied figuratively, mean- struggling togain or hold something, as well as contend- 2 Also called compil/ing routinei. Computers. a com-

ufi to provide a strong motive or incentive toward acer- ing or disputing•. to contest a position or ground (in bat- puter program that translates a program written in a

ain_end: Wir.d impels a ship. Curiosity impels me to ash. tle); to contest a decision. high-level language into another language, usually ma-

3 iverpower, bend. CORYpe•tence (kom%pi tans), n. 1: the quality of chine language Cf: Interpreter (def--3a) -[1300-50; ME
cotthpel•la•tiOn (kom/pe la/shan), n. 1: the act of ad- being competent; adequacy; possession of required skill, compilour < AF; OF compileor < LL compilator-. See

1- ;sing a person. 2. manner or form of address; appel- knowledge, qualification, or capacity: He
hired her be- COMPILE, -ERZ]

L,cion. [1595-1605; < L compellation- (s. of compellatio) cause of her competence as an accountant. 2. suffi- com•pla•een•cy (kam pla/sen se), n., pl. -cies. 1. a
6 accosting, a rebuke. See CoM-, APPELLATION] ciency; a sufficient quantity. 3. an income sufficient to feeling of quiet pleasure or security, often while unaware

furnish the necessities and modest comforts of life. 4. of some potential danger, defect, or the like; self-satis-
cOm`pel•Iing (kam pel/ing), adj. 1. tending to compel; Law. (of a witness, a party to a contract, etc.) legalca- faction or smug satisfaction with an existing situation,

-rpowering: compelling reasons. 2. having a powerful pacity or qualification based on the meeting of certain
3 irresistible effect; re uiring acute admiration, atten- condition, etc.

2. Archaic. a. friendly civility; inclina-
4 minimum requirements of age, soundness of mind, citi- tion to please; complaisance. b. a civil act. Also, com•

t-n, or respect: a man of compelling integrity; a compel- zenship, or the like. 5. Embryol. the sum total of possi- pla•cance (kam pla/sans). [1635-45; < ML compla-
drama. [1490-1500; COMPEL +-ING2] ble developmental responses of any group of blastemic

c0n1•Pen•di•ou5 (kam pen/d'e as), adj, of or like a cells under varied external conditions. 6. Ling. the im- . centia See COMPLACENT, -cY]

^-npendium; containing the substance of a subject, often plicit, internafized knowledge of a language that a eom•p[a•Cent (kam p1a/sent), adj. 1. pleased, esp.
xclusive subject, in a brief form; concise: a compen- speaker possesses and that enables the speaker to pro- with oneself or one's merits, advantagea, situation, etc.,

^a history of the world. [1350-1400; ME < L compen- duce and understand the language. Cf performance often without awareness of some potential danger or de-

'l=6gua: See COMPENDIUM, - OUS] -eom•pen/di•ous•ly, (def. 8). 7. Immunol. immunocompetence. S. Geol. the ---

111?U• -com•pen/di•ous•ness,
n. ability of a fluid medium, as a stream or the wind, to coxclsE PaotavnctwTlox xE a 1 ° ^

SYn. summary, comprehensive, succinct, packed. move and carry particulate matter, measured by the size ox, over, order, oil, book, I^

c0m•Pen•di•um (kam Pen/de arii), n., pl -di•ums,
or weight of the largest particle that can be transported. 4fiat; zh as in treasure. a Appendix

ai.a (-d [1585-95; COMPET(ENT) + -ENCE] easily, o as in gallop, a aa

' a). 1. a brief treatment or account of a sub-
iect, esp, an extensive subject; concise treatise: a compen- cOm•pe•ten•Cy (kom/pi tan se), n., p 1•-eies. compe- I and n can serve as syllab'

buttoa (but^n). See the fuq^ 11 .

`li"m of medicine. 2. a summary, epitome, or abndg- tence (defs. 1-4). [1585-95; (< MF) < ML competentia
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income for (Brief description of the purpose of the proposed levy) be

passed?
FOR THE INCOME TAX
AGAINST THE INCOME TAX"
In the event of an affirmative vote, the proceeds of the levy may be used

only for the specified purpose.
(D)(1) Except as ^`^wise provided in division (B)(-2) sf(F)) E or

^ of this section, no municipal corporation shall exempt from a tax on
income; compensation for personal services of individuals over eighteen
years of age or the net profit from a business or profession.

(2) , 4 + e-,p=T=eAien
, ^r

4he +, sale, e-Eeha-ng ., '
^--s:^^a^ 0 -f,-l u oteekeptreft; er- thes-a1 ' ^ a+'^e-'i-Y^ 7

(a) For taxable years beginning on or
after Januarv 1 2004 no municipal corporation shall tax the net profit from
a business or profession using any base other than the taxnaver's adjusted

federal taxable income.
,(b) Division (D)(2)(a) of this section does not apply to anv taxnaver

re uired to file a return under section 5745.03 of the Revised Code or to the
net profit from a sole proprietorship.

(E) ,.T +, *' seetieit s4all rY , , eeTer-eAieft
a . ' The

legislative authority of a municipal coMoration may by ordinance or
resolution, exempt from withholding and from a tax on income the

followins:
(1) Comnensation arising from the sale, exchange or other disposition

of a stock ontion the exercise of a stock option or the sale, exchange, or
other disposition of stock purchased under a stock obtion: or

(2) CoMensation attributable to a nonqualified deferred comnensation
plan or program described in section 3121(v)(2)(C) of the Internal Revenue

Code.
If an individual's taxable income includes income against which the

taxpayer has taken a deduction for federal income tax purposes as reportable
on the taxpayer's form 2106, and against which a like deduction has not
been allowed by the municipal corporation, the municipal corporation shall
deduct from the taxpayer's taxable income an amount equal to the deduction
shown on such form allowable against such income, to the extent not
otherwise so allowed as a deduction by the municipal corporation. 1-H

In the case of a taxpayer who has a net profit from a business or

Appendix
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profession that is operated as a sole proprietorship, no municipal corporation
may tax or use as the base for determining the amount of the net profit that
shall be considered as having a taxable situs in the municipal corporation, ft

i^ v ^'r- l r-efer-effee + +he
.,_ l 1 l- ..1,.

^ 1

^ an amount other than the net 12rofit required to be reported by the
taxpayer on schedule C or F from such sole proprietorship for the taxable

yLa--r•
In the case of a tax aver who has a net profit from rental activitv

required to be reported on schedule E no municipal corporation mav tax or
use as the base for determining the amount of the net profit that shall be
considered as having a taxable situs in the municipal corporation an amount
other than the net profit from rental activities required to be renorted by the
t=aver on schedule E for the taxable year.

(F) A municipal corporation shall not tax any of the following:
(1) The military pay or allowances of members of the armed forces of

the United States and of members of their reserve components, including the

Ohio national guard;
(2) The income of religious, fraternal, charitable, scientific, literary, or

educational institutions to the extent that such income is derived from
tax-exempt real estate, tax-exempt tangible or intangible property, or

tax-exempt activities;
(3) Except as otherwise provided in division (G) of this section,

intangible income;
(4) Compensation paid under section 3501.28 or 3501.36 of the Revised

Code to a person serving as a precinct election official, to the extent that
such compensation does not exceed one thousand dollars annually. Such
compensation in excess of one thousand dollars may be subjected to taxation
by a municipal corporation. A municipal corporation shall not require the
payer of such compensation to withhold any tax from that compensation.

(5) Compensation paid to an employee of a transit authority, regional
transit authority, or regional transit commission created under Chapter 306.
of the Revised Code for operating a transit bus or other motor vehicle for the
authority or commission in or through the municipal corporation, unless the
bus or vehicle is operated on a regularly scheduled route, the operator is
subject to such a tax by reason of residence or domicile in the municipal
corporation, or the headquarters of the authority or commission is located
within the municipal corporation;

(6) The income of a public utility, when that public utility is subject to

Appendix
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