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NOTICE OF CROSS-APPEAL OF
OHIO POWER COMPANY

Cross-Appellant, Ohio Power Company ( “OPCo”), hereby gives notice of its cross-
appeal, pursuant to R.C. 4903.13 and Supreme Court Rule of Practice 10.02(A)(3), to the
Supreme‘ Court of Ohio and Appellee, the Public Utilities Commission of Ohio ( “Commission”
or “PUCO”), from an Opinion and Order entered on July 2, 2012 (Attachment A), an Entry on
Rehearing entered October 17, 2012 (Attachment B), an Entry on Rehearing entered December
12, 2012 (Attachment C), and an Entry on Rehearing entered January 30, 2013 (Attachment D) —
all in PUCO Case No. 10-2929-EL-UNC. That case involved the Commission’s determination
of the rate that OPCo may charge its retail competitors, Competitive Retail Electric Service or
“CRES” providers, for generation capacity resources that OPCo supplies to them. This cross-
appeal is filed within sixty days of the Commission’s December 12, 2012 Entry on Rehearing.

OPCo is a party in PUCO Case No. 10-2929-EL-UNC and timely filed an Application for
Rehearing of the Commission’s July 2, 2012 Opinion and Order in accordance with R.C.
4903.10. OPCo raised each of the assignments of error listed below in its July 20, 2012
Application for Rehearing.

Appellant, the Industrial Energy Users — Ohio (IEU) initiated this appeal one week after
the January 30, 2013 Entry on Rehearing (Attachment D), which was the second appeal
instituted by IEU from the case below (the other appeal is Case No. 2012-2098). Consequently,
there is a question as to whether the December 12, 2012 Entry on Rehearing (Attachment C) or
the January 30, 2013 Entry on Rehearing (Attachment D) finalized the Commission’s decision

for purposes of appeal before this Court . The Commission filed a motion to dismiss Case No.



2012-2098 on January 18, 2013 and OPCo filed a motion to dismiss this appeal on February 21,
2013, both of which remain pending. In sum, there is uncertainty as to which decision of the
Commission was a final order for purposes of appeal and, by extension, which appeal before this
Court is i)roper and should go forward. Consequently, Cross-Appellant/Appellee also filed a
separate notice of cross-appeal in Case No. 2012-2098.

The Commission’s July 2, 2012 Opinion and Order, October 17, 2012 Entry on
Rehearing, December 12, 2012 Entry on Rehearing and January 30, 2013 Entry on Rehearing
(collectively, the “Commission’s Orders™) are unlawful and unreasonable in the following

respects:

L The Commission’s Orders unreasonably and unlawfully understate OPCo’s cost
of providing generation capacity resources to CRES providers because the energy
credit that the Commission applied to reduce OPCo’s cost-based capacr[y rate is
unreasonably and unlawfully overstated.

a. The energy credit that the Commission adopted is unreasonably and
unlawfully overstated because it is based on a static shopping assumption
that is lower than, and not reflective of, the amount of shopping taking
place at the time of the hearing, the amount of shopping taking place on
the date of the Commission’s Order, or the amount of shopping that is
currently occurring.

b. The energy credit that the Commission adopted is unreasonably and
unlawfully overstated, is based on a host of fundamental technical and
calculation errors, and is against the manifest weight of the evidence.
Inter alia, the methodology used to calculate the energy credit does not
withstand basic scrutiny and is largely a “black box;” it was not properly
calibrated; it did not utilize the correct forward energy prices; it utilized
inaccurate and understated fuel costs; it did not utilize the correct heat
rates to capture minimum and start time operating constraints and
associated cost impacts; it wrongly incorporates off-system sales margins;
it fails to properly reflect the operation and impact of the AEP System
Interconnection Agreement; and it overstates OPCo’s relevant forecasted
future gross margins.

II. The Commission’s Orders are confiscatory, unjust, and unreasonable, and they result in
an unconstitutional taking of OPCo’s property without just compensation. Fed. Power



Comm. v. Hope Natural Gas Co., 320 U.S. 591 (1944); Penn Central Transp. Co. v. New
York City, 438 U.S. 104, 124 (1978).

WHEREFORE, Cross-Appellant Ohio Power Company respectfully submits that the
Commission’s July 2, 2012 Opinion and Order, October 17, 2012 Entry on Rehearing, December
12, 2012 Entry on Rehearing and January 30, 2013 Entry on Rehearing are unlawful, unjust, and
unreasonable and should be reversed in the respects outlined above. The case should be
remanded to the Commission to correct the errors complained of herein.

'Respectfully submitted,

AL

Steven T. Nourse (0046705)

(Counsel of Record)
Matthew J. Satterwhite (0071972)
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Columbus, Ohio 43215
Telephone: 614-716-1608
Fax: 614-716-2950
stnourse@aep.com
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review of

) |

the Capacity Charges of Ohio Power )

Company and Columbus Southern Power ) Case No. 10-2929-EL-UNC
) |

Company.

OPINION AND ORDER

The Commission, coming now to consider the evidence presented in this proceeding,
the transcripts of the hearing, and briefs of the parties, hereby issues its opinion and order.

APPEARANCES:

, Steven T. Nourse, Matthew ]. Satterwhite, and Yazen Alami, American Electric
Power Service Corporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, Porter,
Wiight, Morris & Arthur, LLP, by Daniel R. Conway and Christen M. Moore, 41 South High
Street, Columbus, Ohio 43215, and Quinn, Emanuel, Urquhart & Sullivan, LLP, by Derek L.
Shaffer, 1299 Pennsylvania Avenue NW, Suite 825, Washington, D.C. 20004, on behalf of
" Ohio Power Company. ‘

Mike DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief, and
Steven L. Beeler, Assistant Attorney General, 180 East Broad Street, Columbus, Ohio 43215,
on behalf of the Staff of the Public Utilities Commission of Ohio. :

Bruce J. Weston, Ohio Consumers’ Counsel, by Kyle L. Kern and Melissa R. Yost,

Assistant Consumers” Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on
behalf of the residential utility consumers of Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm, Michael L. Kurtz, and Jody M. Kyler, 36
East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy Group.

Taft, Stettinius & Hollister LLP, by Mark S. Yurick and Zachary D. Kravitz, 65 East
State Street, Suite 1000, Columbus, Ohio 43215, on behalf of The Kroger Company.

~ McNees, Wallace & Nurick LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. Oliker, 21 East State Street, 17th Floor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio. '

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,
52 East Gay Street, P.O. Box 1008, Columbus; Ohio 43216, on behalf of Constellation
NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
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Vorys, Satet, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clar.k,
52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, on behalf of Direct Energy
* Services, LLC and Direct Energy Business, LLC.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Lija Kaleps-Clark,

52 East Gay Street, P.O. Box 1008, Columbus, Ohio 43216, on behalf of the Retail Energy
Supply Association. ‘

Vorys, Sater, Seymour & Pease LLF, by M. Howard Petricoff and Lija Kaleps-Clark,
52 Bast Gy Seeeet, PO Box 1008, Columbus, Ohio 43216, Eimer Staly LLP: 5 David M.

Stahl, 224 South Michigan Avenue, Suite 1100, Chicago, Hllinois 60604, and Sandy I-ru

Grace, 101 Constitution Avenue NW, Suite 400 East, Washington, D.C. 20001, on behalf of
Exelon Generation Company, LLC. : _

Mark A. Hayden, FirstEnergy Service Company, 76 South Main Street, Akron, Ohio
44308, Calfee, Halter & Griswold, LLP, by James F. Lang, Laura C. McBride, and N. Trevor
Alexander, 1400 KeyBank Center, 800 Superior Avenue, Cleveland, Ohio 44114, and Jones
Day, by David A. Kutik and Allison E. Haedt, 901 Lakeside Avenue, Cleveland, Ohio 44114,

" on behalf of FirstEnergy Solutions Corp.

" Bricker & Eckler LLP, by Thomas J. O'Brien;, 100 South Third Street, Columibus, Ohio
43215, and Richard L. Sites, 185 East Broad Street, 15th Floor, Columbus, Ohio 43215, on

behalf of the Ohio Hospital Association.

© Bricker & Eckler LLP, by Lisa G. McAlister, 100 South Third Strest, Columbus, Ohio
43215, on behalf of the Ohio Manufacturers’ Association. -

~ Jearme W. Kingery and Amy B. Spiller, 139 East Fourth Street, Cincinnati, Ohio .
45202, on behalf of Duke Energy Retail Sales, LLC and Duke Energy Commercial Asset
. Management, Inc. | | ' '

Whitt Sturtevant LLP, by Mark A. Whitt, Andrew J. Campbell, and Melissa L.

Thompson, PNC Plaza, Suite 2020, 155 East Broad Street, Columbus, Ohio 43215, and

Matthiew White, 6100 Emerald ‘Parkway, Dublin, Ohio 43016, on behalf of Interstate Gas
Supply, Inc. _ ' '

' Bailey Cavalieri LLC, by Dare Stinsor, 10 West Broad Street, Suite 2100, Columbus,
Ohio 43215, on behalf of the Ohio Association of School Business Officials, Ohio School
Boards Association, Buckeye Association of School Administrators, and Ohio Schools
Council. ' ‘ :
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" Kegler, Brown, Hill & Ritter, LPA, by Roger P. Sugarman, 65 Fast State Street, Suite. -
1800, Columbus, Ohio 43215, on behalf of the National Federation of Independent Business,
Ohio Chapter. : : ‘ :

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Aventue, Columbus, Ohio
43215, on behalf of Dominion Retail, Inc.

Ice Miller LLP, by Christopher L. Miller, Asim Z. Haque, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the Association of Independent Colleges
and Universities of Ohio. o

Ice Miller LLF, by Asim Z. Haque, Christopher L. Miller, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the city of Grove City, Ohio. :

QOPINION:

'L HISTORY OF THE PROCEEDING

On November 1, 2010, American Electric Power Service Corporation (AEPSC), on
‘behalf of Columbus Southern Power Company (CSP) and Ohio Power Company (OP)
(ointly, AEP-Chio or the Comipany),! filed an application with the Federal Energy
- Regulatory Commission (FERC) in FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in FERC Docket No. ER11-2183 (FERC |
filing). The application proposed to change the basis for compensation for capacity costs to
a cost-based mechanism, pursuant to Section 205 of the Federal Power Act (FPA) and
Section. D.8 of Schedule 8.1 of the Reliability Assurance Agreement (RAA) for the regional
e amission organization (RTO), FJM Interconnection, LLC (PJM), and included proposed
formula rate templates under which AEP-Ohio would calculate its capacity costs.

| On December 8, 2010, the Commission found that an investigation was necessary in
_ order to determine the impact of the proposed change to AEP-Ohio’s capacity charge.
Consequently, the Commission sought public comments regarding the following issues: €))

what changes to the current state compensation mechanism are appropriate to determine

AEP-Ohio's fixed resource requirement (FRR) capacity charge to Ohio compefitive retail

electric service (CRES) providers, which are referred to as alternative load serving entities
(LSE) within PJM; (2) the dégree to which AEP-Chic’s capacity charge is currently being
recovered through retail rates approved by the mmission or other capacity charges; and
(3) the impact of AEP-Ohio’s capacity charge upon CRES providers and retail competition
in Ohio. The Commission invited all interested stakeholders to submit written comments in

1 By entry issued on March 7, 2012, the Comx_'nissioh approved and confirmed the merger of CSP into OP,
effective December 31, 2011. In the Matter of the Application of Ohio Power Coimpany and Colitmbus Southern
Power Contpany for Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC.
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the proceeding within 30 days of issuance of the entry and to submit reply comments within
45 days of the issuance of the entry. Additionally, in light of the change proposed by AEP-
Ohio, the Comrnission explicitly adopted as the state compensation mechanism for the
Company, during the pendency of the review, the current capacity charge established by
the three-year capacity auction conducted by PIM based on its reliability pricing model
(RPM). | |

~ On January 20, 2011, AEP-Ohm filed a mot’ion. to stay the reply_conﬁn,enf périod and
to ‘establish a procedural schedule for hearing. In the alternative, AEP-Ohio requested an
extension of the deadline to file reply comunents until January 28, 2011. In support of its

motion, AEP-Ohio asserted that, due to the recent rejection of jts application by FERC based
on the existence.of a state compensation mechanism, it would be necessary for the

Commission to move forward with an evidentiary hearing process to establish the proper
state compensation mechanism. AEP-Ohio argued that, in light of this recent development,
the parties needed more time to file reply comiments. '

By entry issued on January 21, 2011, the attorney examiner granted AEP-Ohio’s
motion to extend the deadline to file reply comments and established the new reply

~ comment deadline as February 7, 2011. The January 21, 2011, entry also determined that
AFP-Ohio’s motion for the Commission to establish a procedural schedule for hearing
would be considered after the reply comment period had concluded. '

: On January 27, 2011, in Case No. 11-346-EL-3S0, et al. (11-346), AEP-Ohio filed an
application for a standard service offer (S50) pursuarit to Section 4928.141, Revised Code.?
Thé application was for an electric security plan (BSP) in accordance with Section 4928.143,

. Revised Code. | : ' _

v Motigns to intervene in the present case were filed and intervention was granted to
the following parties: Ohio Energy Group (OEG); Industrial Energy Users-Ohio (IEU-Ohio);

Olio Consumets’ Counsel (OCC); Ohio Partriers for Affordable Energy '(OPAE)?; Ohio

Mariufacturers’ Association (OMA); Ohio Hospital Association (OHA); Direct Energy
Services, LLC and Direct Energy Business, LLC (jointly, Direct Energy); Constellation
Energy Commodities Group, Inc. and Constellation NewEnergy, Inc. (ointly,
Constellation); FirstEnergy Solutions Corp. (FES); Duke Energy Retail Sales, LLC and Duke
Enérgy Commercial Asset Management, Inc. (jointly, Duke); Exelon Generation Company,
LLC (Exelon); Interstate Gas Supply, Inc. (IGS); Retail Energy Supply Association (RESA);

2 In the Matter of the Application of Columbus Southern Power Company and Okio Power Company for Authority to
Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security
Plan, Case Nos. 11-346-EL-850 and 11-348-EL-S50; In the Matter of the Application of Columbus Southern
Power Company and Ohio Power Company for Approval of Certain Accounting Authority, Case Nos. 11-349-EL-

| AAMandT1350ELAAM. |

3 OnNovember 17, 2011, OPAE filed a notice of withdrawal from this case.



10-2929-EL-UNC o 5-

Ohio Association of School Business Officials, Ohio School Boards Association, Buckeye
Association of School Administrators, ‘and Ohio Schools Council (collectively, Schools);
Ohio Farm Bureau Federation (OFBF); The Kroger Company {Kroger); Ohio Chapter of the
National Federation of Independent Business (NFIB); Dominion Retail, Inc. (Dominion
Retail); Association of Independent Colleges and Universities of Ohio (AICUOY); city of -
Grove City, Ohio (Grove City); and Ohio Construction Materials Coalition (OCMC) e

Initial comments were filed by AEP-Ohio, I-EU-Ohio, OMA, OHA, Constellation,

Direct Energy, OEG, FES, OPAE, and OCC. Reply comments were filed by AEP-Ohio,
OEG, Constellation, OPAE, FES, and OCC.

By entry issued on August 11, 2011, the attorney examiner set a procedural schedule
in order to establish an evidentiary record on a proper state compensation mechanism. The
evidentiary hearing was scheduled to commence on October 4, 2011, and interested parties
were directed to develop an evidentiary record on the appropriate capacity cost
pricing/recovery miechanism, including, if necessary, the appropriate components of any
proposed capacity cost recovery mechanism. In accordance with the procedural schedule,
AEP-Ohio filed direct testimony on August 31, 2011 : '

. On September 7, 2011, a stipulation and recommendation (ESP 2 Stipulation) was

filed by AEP-Ohio, Staff, and other parties to resolve the issues raised in 11-346 and several
other cases pending before the Commission (consolidated cases),® including the above-
captioned case. Pursuant to an entry issued on September 16, 2011, the consolidated cases
were consolidated for the sole purpose of considering the ESP 2 Stipulation. The September
16, 2011, entry also stayed the procedural schedules in the pending cases, including this
proceeding, until the Commission specifically ordered otherwise. The evidentiary hearing

on the ESP 2 Stipulation commenced on October 4, 2011, and concluded on October 27,
2011. ' '

On Décembér 14, 2011, the Commission issued an opinion and order in the
consolidated cases, modifying and adopting the ESP 2 Stipulation, including its two-tier

4 OnApril19,2012, OCMC filed 2 corrected cover sheet to its motion for intervention, indicating that it did
not intend to seek intervention in this case. A : '

5 [the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for Authority to
Merge and Related Approvals, Case No. 10-2376-EL-UNC; In the Matter of the Application of Columbus Southern
Power Company to Amend its Emergency Curiailment Service Riders, Case No. 10-343-EL-ATA; In the Mattér of

the Application of Ohio Power Company to Amend its Emergency Curtailment Service Riders, Case No. 10-344-
EL-ATA; In the Matter of the Commission Review of the Capacity Charges of Ohio Power Company and Columbus
Southern Power Company, Case No. 10-2929-EL-UNC; Int the Matler of the Application of Columbus Southern
Power Corpany for Approval of a Mechanism to Recover. Deferved Fuel Costs Pursuant to Section 4928144,
Revised Code, Case No, 11-4920-EL-RDR; I the Matter of the Application of Ohio Power Company for Approval
of @ Mechanism to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised Code, Case No. 11-4921-°

EL-RDR.
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capacity pricing mechanism. Subsequently, on February 23, 2012, the Commission issued
an entry on rehearing in the consolidated ¢ases, granting rehearing in part. Finding that the
signatory parties to the ESP 2 Stipulation had not met their burden of demonstrating that
the stipulation, as a package, benefits ratepayers and the public interest, as required by the
Commission’s three-part test for the consideration of stipulations, the Commission rejected

the ESP 2 Stipulation. The Commission directed AEP-Ohio to file, no later than February
28,2012, new proposed tariffs to continue the provisions, terms, and conditions of its
previous ESP, including an appropriate application of capacity charges under the approved

state compensation mechanism established in the present case.

N By entry issued on March 7, 2012, in the vabove-ca_;pﬁoned case, the Commission
implemented an interim capacity pricing mechanism proposed by AEP-Ohio in a motion for

relief filed on February 27, 2012. Specifically, the Commission approved a two-tier capacity
‘pricirig mechanism modeled after the one recommended in the ESP 2 Stipulation. Approval
~ of the interim capacity pricing mechanism was subject to the clatifications contained in the
Comunission’s January 23, 2012, entry in the consolidated cases, including the clarification to

include mercantile customers as governmental aggregation customers eligible to receive
capacity pricing based on PJM’s RPM. Under the two-tier capacity pricing mechanism, the
first 21 percent of each customer class was entitled to tier-one, RPM-based capacity pricing.

All customers of governmental aggregations approved on or before November 8, 2011, were

 also entitled to receive tier-one, RPM-based capacity pricing. For all other customers, the
second-tier charge for capacity was $255/ megawatt-day (MW-day). In accordance with the
Maxch 7, 2012, entry, the interim Tate was to remain in effect until May 31, 2012, at which
point the charge for capacity under the state compensation mechanism would revert to the
cutrert RPM price in effect pursuant to the PJM base residual auction for the 2012/2013
delivery year. | |

By entty issued on March 14, 2012, the attorney examiner established a procedural
schedule, which included a deadline for AEP-Ohio to revise or update its August 31, 2011,
© - testimony. A prehearing conference occurred on April 11, 2012. The evidentiary heating .

commen ed on April 17, 2012, and concluded on May 15, 2012. During the evidentiary
hearirnig, AEP-Ohio offered the direct testimony of five witnesses and the rebuttal testimony

of three witnesses. Additionally, 17 witnesses testified on behalf of various intervenors and
three witnesses testified on behalf of Staff.

On April 30, 2012, AEP-O}uo filed a motion for extension of the interim relief granted
by the Commission in the March 7, 2012, entry. By entry issued on May 30, 2012, the

Commission approved extension of the interim capacity pticing mechanism through July 2,

2012.

Tnitial briefs were filed by the parties on May 23, 2012, and reply briefs were filed on |

May 30, 2012.
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I APPLICABLE LAW

AFP-Ohio is an electric light company as defined by Section 4905.03(A)(3), Revised
Code, and a public utility pursuant to Section 4905.02, Revised Code. AEP-Ohio is,
therefore, subject to the jurisdiction of the Commission pursuant to Sections 4905.04,
4905.05, and 4905.06, Revised Code.

In accordance with Section 4905.22, Revised Code, all charges for service shall be just
and reasonable and not more than allowed by law or by order of the Commission.
Additionally, Section D.8 of Schedule 8.1 of the RAA, which is a portion of PJM’s tariff

“approved by FERC, is informative in this case. Tt states:

In a state regulatory jurisdiction that has implemented retail
choice, the FRR Entity must include in its FRR Capacity Plan all
foad, including expected load growth, in the FRR Service Area,
notwithstanding the loss of any such load to or among
alternative retail LSEs. In the case of load reflected in the FRR
Capacity Plan that switches to an alternative retail LSE, where
the state regulatory jurisdiction requires switching customers Or »'
the LSE to compensate the FRR Entity for its FRR capacity
obligations, such state compensation mechanism will prevail. In
the absence of a state compensation mechanism, the applicable

 altérnative retail LSE shall compensate the FRR Entity, at the
capacity price in the unconstrained portions of the PJM Region,
as determined in accordance with Attachment DD to the PIM
Tariff, provided that the FRR Entity may, at any time, make a
filing with FERC under Sections 205 of the Federal Power Act
proposing to change the basis for comperisation to a method
based on the FRR Entity’s cost or such other basis shown to be
just and reasonable, and a retail LSE fay at any time exercise its
rights under Section 206 of the FPA.



10-2929-EL-UNC -8-

.  DISCUSSION AND CONCLUSIONS |

A, Procgdural I‘ssfuev_sk

1.  Motion to Dismiss

- On April 10, 2012, as éo:rected on April 11, 2012, IEU-Ohio filed a motion to dismiss
this case. In its motion, [EU-Ohio asserts that the Commission lacks statutory authority to

authorize cost-based or formula-based compensation for AEP-Ohio's FRR capacity
obligations from CRES providers serving retail customers in the Company’s service
territory. On April 13, 2012, AEP-Ohio filed a memorandum in partial opposition to IEU-
Ohio's motion to dismiss. AEP-Ohio argues that the establishment of wholesale rates to be
- charged to CRES providers for the provision of capacity for resale to retail custorhers is a
matter governed by federal law. AEP-Ohio notes, however, that [EU-Ohio’s untimely
position in its motion to digmiss is seyerely undercut by its previous arguments regarding
Ohio law., AEP-Ohio further notes that TEU-Ohio requésts that the Commission order a
return to RPM-based capacity pricing upon concluding that it has no jurisdiction. AEP-
Ohio argues that, if the Commission concludes that it lacks jurisdiction, it must revoke the

. state compensation mechanism established in its December 8, 2010; entry, revoke its orders - |

issued in this case, and leave the matter to FERC. IEU-Ohio filed a reply to AEP-Ohio’s
memorandum on April 16, 2012, reiterating its request for dismissal of the case and
implementation of RPM-based capacity ‘pricing. On April 17, 2012, RESA filed 2
memorandum contra IEU-Ohio’s motion to dismiss. RESA contends that the Commission
has jurisdiction pursuant to its general supervisory powers under Sections 4905.04, 4905.05,
and 4905.06, Revised Code, as well as pursuant to Section 4928.143, Revised Code, to
establish a state compensation mechanism arid that IEU-Ohio’s motion is procedurally
improper and should be denied.

At the outset of the hearing on April 17, 2012, the attorney examiner deferred ruling
on IEU-Ohio’s motion to dismiss (Tr. I at 21-22). Upon conclusion of AEP-Ohio’s direct
case, IEU-Ohio macde an oral motion to dismiss the proceeding, asserting that the Company
had failed to meet its burden of proof such that the Commission could ‘approve the
proposed capacity charge based on either its authority to set rates for competitive or
noncompetitive retail electric service, or its authority to set rates pursuant to Section
4909.16, Revised Code (Tr. V at 1056-1059). Again, the attorney examiner deferred rulingon
the motion (Tr. V at 1061). |

~ In its brief, [EU-Ohio argues that the Commission should dismiss this case and
require AEP-Ohio to reimburse all consumer representative stakeholders for the cost of
participation in this proceeding and 11-346, as such costs were incurred by all consumer
representative stakeholders who opposed the ESP 2 Stipulation, with reimbursement
occurring through a cash payment. [EU-Ohio contends that AEP-Ohio’s proposed capacity
charge is unlawful and contrary to the public interest based on the common law principles
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codified in Chapter 1331, Revised Code, which is known as the Valentine Act and governs
monopolies and anticompetitive conduct. IEU-Ohio asserts that the Valentine Act compels
the Commission to reject AEP-Ohio’s anticompe itive scheme to preclude free and
unrestricted competition among purchasers or consumers in the sale of competitive

generation sefvice. According to IEU-Ohio, if the AFEP East Interconnection Agreement
(pool agreement) and the RAA are agreements having the effect of precluding free and
tunrestricted competition between the parties to such agreements, purchasers, or consumers,
the agreements aré void by operation of Chio law. AEP-Ohio responds that IEU-Ohio urges
the Comirission to rely on a statute that it has no jurisdiction to enforce, noting that
authority to enforce the Valentine Act is vested in the courts of common pleas, pursuant to

Section 1331.11, Revised Code, AEP-Ohio adds that IEU-Ohio’s request for reimbursement

of litigation costé is unjustified under the circumstances of this case, unsupported by any
statute or rule, and should be denied. '

The Commission agrees with AEP-Ohio that it has no authority with respect to
Chapter 1331, Revised Code. . However, the Commission finds that it has jurisdiction to
establish a state compensation mechanism, as addressed further below. IEU-Ohio’s motion
_to dismiss this proceeding is, therefore, without merit and should be denied. In addition,
IBU-Ohio’s request for reimbursement of its litigation expenses is unfounded and should
likewise be denied. |

2. Motion for

Permission to Appear Pro Hac Vice Instanter

| On May 9, 2012, as §upp1eménte'd on May 14, 2012, a motion for pexmission to
appear pro hac vice instanter on behalf of AEP-Ohio was filed by Derek Shaffer. No
memorarida contra were filed. The Cothmission finds that the motion for permission to

appear pro ha vice instanter is reasonable and should be granted.
B. SuBstér;tivéI'ss_ues

- The key substantive 'issues before the Commission may be posed as the following

questions: (1) does the Commission have ;urisdicﬁbn to establish a state compensation
mechanism; (2) should the state compensation mechanism for AEP-Ohio be based on the

Company’s capacity costs or on another pricing mechanism such as RPM-based auction
prices; and '(3) what should the resulting compensation be for AEP-Chio’s FRR capacity
obligations. In addressing this final question, there are a number of related issues to be
considered, including whether there should be an offsetting energy credit, whether AEP-
Ohig’s proposed cost-based capacity pricing mechanismm constitutes a request for recovery
of stranded generation investment, and whether OEG's alternate proposal should be
adopted by the Commission. ‘ :
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a. AEP—Oh‘io

Article 2 of the RAA provides that the RAA § purpose is “to ensure that adequate
Capacity Resources, mcludmg planned and ‘Existing Generation Capacn':y ‘Resgutces,
planiied and existing Demand Resotirces, Energy Efficiency Resources, and [Interruptlble '
‘Load for Reliability] will be planned and made available to provide reliable service to loads
within the PJM Region, to assist other Parties dunng Emergencnes and to coordinate
planning of such resources consistent with the Rehabﬂlty Principles and Standards,” It
further provides that the RAA should be mplemented “in a manner consistent. with the
developrnent of a robust compétitive marketplace.” Under Section 7.4 of the RAA, “lal
Party that is ehg1ble for the [FRR] Alternative may sansfy its obligations hereunder te

provideé Unforced Capacrcy by. subnutl:mg and: adhermg toan FRR Capac1’cy Plan.

In accordance with the RAA, AFEP-Ohio elected to opt out of partlapahon in PJM’s
RPM capacity market and instead chose. to become an FRR Entity that is obhgated to
prov:de sufficient capacity for all connected load, including shopping load; in its service
territory. AFP-Ohio will femain an FRR Entity through May 31, 2015 (AEP-Ol*uo Ex. 101 at
7-8), and, accordingly, the Company has commifted to ersuring that adequate capacity

- resources exist within its footprint during this timeframe. Under. the RAA, the defauilt

charge for providing this service is based on- P]M’s RPM capac1ty auction prices. 'According
to AEP-Ohio, due to the decrease in RPM auction prices as reflected below and the onset of
retail shopping in the Company’s service territory in 2010, the adverse financial impact on
the Compariy from supplymg CRES providers with capac1ty at prices below cost has

become significant.

Vday

~— S Dalivery Yemr | P Base Residual e Capacity Charge”
: ' (BRA) Price : .
2010/2001 . »5_174,.29 T $22096
20112012 « 000 | - $145.79
W/ | 91646 “$2001
w2l T
FT I B9 | $153.89
BRA adjusted for fira zonal capacity prce, scaling factor, forecast pool requirement, and losses
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As a result, AEP-Ohio made the decision to seek approval, pursuant to the RAA, to collect a
cost-based capacity rate from CRES providers. In its FERC filing, AEP-Ohio proposed cost-
based formula tariffs that were based on its FERC Form 1 for 2009. In response to the FERC
filing, the Commission opened this docket and, in the December 8, 2010, entry, adopted
capacity pricing based on the RPM auction price as the state compensation mechanism for
AEP-Ohig’s FRR capacity obligations. Subsequently, FERC rejected AFP-Ohio’s proposed
" formula rate in light of the state compensation mechanism.

AEP-Ohio asserts that, because FERC has jurisdiction over wholesale electric rates
and state commissions have jurisdiction over retail rate matters, it is evident that the .
reference to a state compensation mechanism in Section D.8 of Schedule 8.1 of the RAA
contemplates a retail, not a wholesale, capacity pricing mechanism. AEP-Ohio believes that
the provision of generation capacity to CRES providers is a wholesale transaction that falls
within the exclusive ratemaking jurisdiction of FERC. In its brief, AEP-Ohio states that the
purpose of this proceeding is to establish a wholesale capacity pricing mechanism and that
retail rates cannot change as a result of this case. 'AEP-Ohio notes that intervenors
universally agreed that the compensation paid by CRES providers to the Company for its
FRR capacity obligations is wholesale in nature (Tr. IV at 795; Tr. V at 1097, 1125; Tr. VI at
1246,1309).

b. Intervenors

As discussed above with respect to its motion to dismiss, IEU-Ohio contends that the
Commission lacks statutory authority to approve a cost-based rate for capacity available to
CRES providers serving retail customers in AEP-Ohio’s service territory. IEU-Ohio argues
that, if the Commission concludes that the provision of capacity to CRES providers is

subject to the Commission’s economic regulation jurisdiction, it must determine whether
the service is competitive or noncompetitive. EU-Ohio notes that generation service is

classified as a competitive service under Section 4928.03, Revised Code. IEU-Ohio
emphasizes that no party has claimed that capacity is not part of generation service. IEU-
Ohio asserts that, if fhe provision of capacity is in fact considered a competitive gerieration
service, the Commission’s economic regulation jurisdiction is limited to Sections 4928.141,

4928.142, and 4928.143, Revised Code, which pertain to the establishment of an SSO. IEU-

Ohib notes that these sections contain various substantive and procedural requirements that

must be satisfied prior to the lawhul establishment of an SSO, none of which has been

satisfied in the present case, which precludes the Commission from considering or
approving AEP-Ohio’s proposed eost-based capacity pricing mechanism. IEU-Ohio adds
that Section 4928.05, Revised Code, prohibits the Commission from regulating competitive
retail electric service under its traditional cost-based ratemaking authority contained in
Chapter 4909, Revised Code. IEU-Ohio continues that, if the provision of capacity is
nevertheless deemed a noncompetitive service, the Commission cannot approve AEP-
Ohio’s proposed capacity pricing mechanism because the Company has failed to satisfy any



' 10-2929-EL-UNC | BRI | 12-

of the statutory requirements found in Chapter 4909, Revised Code. IEU-Ohio also argues
that AEP-Ohio has failed to satisfy the requirements of Section 4909.16, Revised Code,
which must be met before the Commission can authorize a rate increase to avoid financial

harm. Finally, IEU-Ohio maintains that the Gommission’s general supervisory authority is

not a basis for approving rates. Even aside from the question of the Commission’s

jurisdiction, TEU-Ohio contends that AEP-Ohio has not met the burden of proof that would
apply pursuant to Section 4909.16, 4909.18, or 4928.143, Revised Code. . :

'RESA and Direct Energy (jointly, Suppliers) argue that the Commission has authority
under state law to establish the state compensation mechanism. The Suppliers contend that
the Commission, pursuant to its general supervisory authority contained within Sections
4905.04, 4905.05, and 4905.06, Reviséd Code, may initiate investigations to review tates and
charges, as it has done in this case to consider AEP-Ohio’s capacity pricing mechanism for
its FRR obligations. The Suppliers point out that, in the December 8, 2010, entry, the
Commission even referenced those sections and noted that it has the authority to supervise

and regulate all public utilities within its jrisdiction. Additionally, the Suppliers believe
that the Commission may establish the state compensation mechanism pursuant to Sections
4928.141(A) and 4928.143(B)(2)(d), Revised Code, which enable the Commission to set rates
for certain competitive services as part of an ESP., The Suppliers also assert that the
provision of capacity is a retail electric service, as defined by Section 4928.01(A)(27), Revised

B Code, given that it is a service arranged for ultimate consumers in this state.

In response to the Supfpliers, IEU-Ohio argues that the Commission’s general
supervisory authority does not provide it with unlimited powers to approve rates. IEU-
Ohio further disputes the Suppliers’ claim that Section 4928.143(B)(2)(d), Revised Code,

offers another statutory basis upon which to approve capacity pricing for CRES providers,
noting, among other reasons, that this is not an SSO proceeding.

c. Conclusion

As a creature of statute, the Commission has and may exercise only the authority
conferred upon it by the General Assembly. Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87,
88 (1999). Thus, as an initial matter, the Commission must determine whether there is a
statutory basis under Ohio law upon which it iay rely to establish a state compensation
miechanism. As we noted in the December 8, 2010, eniry, Sections 4905,04, 490505, and
 4905.06, Revised Code, grant the Commission authority to supervise and regulate all public

 tilities within its jurisdiction. We further noted that AEP-Ohio is an electric light company
as defined in Section 4905.03(A)(3), Revised Code, and a public utility as defined in Section

' 495.02,, evised Code, and, as such, is subject to the juris’dictidn of the Commission. We

affirm our prior finding that Sections 4905 )4, 4905.05, and 4905.06, Revised Code, grant the
Commission the necessary statutory authority to establish a state compensation mechanism.
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IEU-Ohio contends that the Commission must determine whether capacity service is
a competitive or noncompetitive retail electric service pursuant to Chapter 4928, Revised
Code. Section 4928.05(A)(1), Revised Code, provides that competitive retail electric service
is, to a large extent, exempt from supervision and regulation by the Commission; including
pursuant to the Commission’s general supervisory authority contained in Sections 4905.04,
4905.05, and 4905.06, Revised Code. Section 4928.05(A)(2), Revised Code, provides that
noncompetitive retail electric service, on the other hand, generally remains subject to
supervision and regulation by the Commission. Prior to determining whether a retail
electric service is competitive or noncompetitive, however, we must first confirm that it is
indeed a retail electric service. Section 4928.01(A)(27), Revised Code, défines a retail electric
service as “any service involved in supplying or arranging for the supply of electricity to
ultimate consumers in this state, from the point of generation to the point of consumption.”
In this case, the electric service in question (i.e., capacity service) is provided by AEP-Ohio
for CRES providers, with CRES providers compensating the Company in return for its FRR
capacity obligations. Such capacity service is not provided directly by AEP-Ohio to retail
customers. (AEP-Ohio Ex. 101 at 11; Tr. 1 at 63) Although the capacity service benefits
shopping customers in due course, they are initially one step removed from the transaction,
‘which is more appropriately characterized as an intrastate wholesale matter between AEP-
Ohio and esch CRES provider operating in the Company’s service territory. As AEP-Ohio
notes, many of the parties, including the Company, regard the capacity compensation
assessed by the Company to CRES providers as a wi olesale matter (Tr. IV at 795; Tr. V at
1097, 1125, Tr. V1 at 1246, 1309). We agree that the provision of capacity for CRES providers
by AEP-Ohio, pursuant to the Company’s FRR capacity obligations, is not a retail electric
service as defined by Ohio law. Accordingly, we find it unnecessary to determine whether
capacity service is considered a competitive or noncompetitive service under Cha'pter_49'28,
Revised Code. o | |

The Commission recognizes that, pursuant to the FPA, electric sales for resale and
other wholesale transactions are generally subject to the exclusive jurisdiction of FERC. In
this case, however, our exercise of jurisdiction, for the sole purpose of establishing an
appropriate state compensation mechanism, is consistent with the governing section of the
RAA, which, as a part of PJM’s tariffs, has been approved by FERC and was accepted by
AEP.Ohio when the RAA was signed on its behalf by AEPSC.6 Section D.8 of Schedule 8.1

of the RAA acknowledges the authority of a state regulatory jurisdiction, such as the
Commission, to establish a state compensation mechanism. It further provides that a state

compensation mechanism, once established, prevails over the other compensation miethods

that are addressed in that section. Additionally, FERC has founid that the RAA does not

6 In its order rejecting the FERC filing, FERC noted ifs approval of the RAA pursuant o a settlement
agreement. American Electric Power Service Corporation, 134 FERC § 61,039 (2011), citing PJM
Interconnection, L.L.C.,, 117 FERC § 61,331 (2006), order on reh’g, 119 FERC 61,318, reh'g denied, 121 FERC
61,173 (2007), aff d sub nom. Pub. Serv. Elec. & Gas Co. v. FERG, D.C. Circuit Case No. 07-1336 (March 17,
2009) (unpublished): FERC also noted that the RAA was voluntarily signed on behalf of AEP-Ohio.
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- permit AEPSC to change the state commpensation mechamsm In fact, FERC rejected
AEPSC’s proposed formula rate, given the existence of the state compensation mechanism
- established by the Commission in its December 8, 2010, entry. 7

2.

a. AEP-Ohio

As an initial matter, AEP-OhJo notes that it recently declared that it will not continue
its status as an FRR Entity and instead will fully participate in the RPM capacity market
_ auctions, beglnrung on June 1, 2015, Whlch is the earliest possible date on which to
. transition from an FRR Entity to a full parnqpant in the RPM capacity market. AEP-Ohio
points out that this development narrows the scope of this proceeding to establishing a
. thrée-year trangitiorial, rather than permanent, form of compensanon for its FRR capacity

obligations. :

AEP-Ohio argues that it is enhtled to full compensauon for the capacity that it
supplies to CRES provxders pursuant to its FRR obligations. Specﬁlcally, AEP-Ohio
conterids that Section D8 of Schedule 8. 1 of the, RAA grants the Company the nght to
establish a rate for capacity that is based on cost. AEP-Ohio notes that, by its plam
language, the RAA allows an FRR Entity like AEP-Ohio to change the basis for capacity
pricing to 2 cost-based method at any time. AEP-OI‘LIO also notes that no party to this
proceeding challenges the Commission’ s discretion under the RAA to estabhsh cost-based
capacﬂ:y pricing as the state. compensa’aon mechanism. According to AEP-Ohio, the term

“cost” as used in Sectlon D.8 of Schedule 8.1 of the RAA refers to embedded cost. AFP-
Ohio adds that its proposed cost-based capacity rate of- $555 72/ MW-day advances state
p@hcy ob]ectwes enumerated in Section 4928.02, Revised Code, as well as'the Commission’s
objectives in this proceedmg of promoting alternative competitive supply and retail
competmon, while also ensuring the Comipany’s ability to attract capital investment to meet

its FRR capacity obligations, which were set forth by the Commission in response to the
FERC filing (OEG Ex. 101 at 4). With respect to promoting alternative competitive supply
and retail competmom AEP-Ohio asserts that the Commission’s. focus should be on fairness
and genuine competition, rather than on the thanufacture of artificial cornpehﬁon through
subsidization. AEP-Ohio believes that, because shopping will still occur and CRES
prov1ders will still reahze a signi }:cant margin at the Company s proposed rate:(Tr. X1 at

2330—2333), the rate is consistent with the Comrnission’s first objective. AEP-Ohio also
believes that its proposed rate satisfies the Commission’s second objective of ensuring the
Company’s ability to attract capital investment to meet its FRR capacity obligations. AEP-

Ohio contends that its proposed rate would enable the Company to continue fo attract

7 American Electric Power Service Corporation, 134 FERC § 61,039 (2011).
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capital and satisfy its FRR capacity obligations without harm to the Company, while
providing customers with reliable and reasonably priced retail electric service as required
by Section 4928.02, Revised Code. AEP:Ohio argues that cost-based capacity pricing would
encourage investment in genération in Ohlo and thereby ircrease retail reliability and
affordability, as well as adequately compensate the Company for its capacity obligations as

- anFRR Enuty

: AEP-Ohm contends that, during the period in which it remains an FRR Entity, RPM-
based capacity pricing is not appropriate. As an FRR Entity, AEP-Ohio notes that it does
not procure capacity for its load obhgahons in PJM’s RPM auctions or even participate in
such auctions, except to the extent that the Company has capacity that it does not need for
its native load. - AEP-Ohio points out that, under such circumstances, its auction
participation is limited to 1,300 MW. (AEP-Ohio Ex. 105 at 8; Tr. Il at 661-662.) AEP Ohio
argues that, as an FRR Entity, it would not recover its capacity costs, if capacity pricing is
based onn RPM prlces, and the difference is not made up by its 850 customers {Tr. I at 64).
AEP-Ohio maintains that, because its obhgahons as an FRR Entity are Jonger and more
binding rehabﬂlty obligations than a CRES providet’s obligations as an alternative LSE, an
RPM-based price for capacity would not be compensatory or allow the Company to recover
an amount even remotely approachmg its embedded costs for the 2011-2012 and 2012-2013
PJM planning years, and should thus be rejected (Ir. II at 243). According to AEP-Ohio,

RPM-based capacity pricing would also give CRES providers an unfair advantage over the
members of the pool agreement, which purchase capacity based on embedded costs (Tr. I at
59—60) and discriminate against non-shopping customers.

Addltxonally, AEP-Ohio claims that RPM-based capac1ty pricing would cause
substantial, confiscatory financial harm to the Company Accordmg to AEP-Ohio witness
Allen, the Company would earn a return on equity of 7.6 percent in 2012 and a return on
equity of 24 percent in 2013 with a $240 million decrease in earnings between 2012 and
2013, if RPM—based capacx’cy pricing is adopted (AEP~Oluo Ex. 104 at 3-5, Ex. WAA-1; Tr. 11

at 701)

Fmally, AEP-OIuo notes that RPM-based capacity pricing is inappropriate because it
would constitute an illegal subsidy to CRES providers in violation of Sectlon 4928 02(H),
~Revised Code.

b. Staff

In its brief, Staff contends that AEP-Ohio should receive compensation from CRES
providers for the Company s FRR obligations in the form of the prevailing RPM rate in the
unconstrained region of PJM. Staff opposes the Company’s request to establish a capacity
- rate that is significantly above the market rate. Staff notes that other investor-owned

utilities in Ohio charge CRES providers RPM-based capacity pricing and that such pricing
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should, therefore, also be appropriate for AEP-Ohio. Staff further notes that the evidentiary
record does not support AEP-Chio’s proposed capaczty pricing of $355 72/ MW—day

c.’ Interveners

All of the mtervenors in this case agree that the Commission should adopt RPM-
based capacity pricing as the state compensatlon mechanism. Many of the intervenors note
that AEP-Ohio has used RPM-based capacity pricing since 2007, without i mcurrmg financial
hardsth or compromising service reliability for its customers. They further note that AEP-
Ohio will continue to use RPM-based capacity pncmg, at the Company’s own "election,
beginning on June 1, 2015. They beheve, therefore, that the Commission should adopt
RPM-based capacity pricing as the state compensation mechanism for the mtervenmg three-.
year perxod for numerous reasons, mcludmg for the sake of competltlon and continuity.

FES argues that RPM:based capacxty pricing is the proper state compensahon
mechanism for AEP-Ohio. FES contends  that a market-based state compensation
mechamsm, sPecmcaIIy one that adopts the RPM price as the best indicator of the market
price for capacity, is required because Ohio law and policy have establmhed arid promoted
a competitive market for electric generation sérvice; RPM-based pricing is supported by
- sound economic pnnczples and avoids distotted incentives for CRES prov1ders, and AEP~
Ohio’s return on equity is more than sufficiént uhder RPM-based pricing, given tha’c the
Comripany’s analys1s is based on unrealistic shoppmg assumphons FES adds that, even if
cost-based pricing were appropnate, AEP-Ohw has dramatlcally overstated jts costs. FES
argues that AEP-Ohio’s proposed capacity pricing mechanism is not based on the costs
associated with the éapacity provided by AEP-Ohio to’ Ohio customers; includes all costs,
rather than just those avoidable costs that are relevanit in ecoriomic decision &makmg,
includes’ stranded costs that may not be recovered under Ohio law; and faxls to include an
appropriate offset for energy sales. FES notes that, if the Commission were to allow AEP-
Ohio to charge CRES p.rowders any rate other than the RPM-based rate, the Company
would be the only capacity supplier in PIM that ¢ould charge shopping ¢ customers its full
embedded costs for generation, which, accordmg to FES, is a concept that is not found
within the RAA, whereas there are numerous prov:smns referrmg to “avoidable costs.”

FES believes that AEP-Ohio’s proposed capacity pricing would preclude customers
from receiving the beriefits of competition. Spec:lﬁcally, FES argues that competition is state
law and policy, and benefits customers; AEP-Ohio’s pnce ‘of $35 .72/ MW-day would harm
competition and customers; and its proposed price would provide improper, anti-
compeiatwe benefits to the Company : v

IEU-Ohlo contends that AEP-Ohio has failed to demonstrate that its proposed
capac1ty pricing mechanism is just and reasonable, as required by Section 4905.22, Revised
Code. IEU-Ohio asserts that RPM-based capacity pricing is the appropriate market pricing
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for capacity.  IEU-Ohio believes that RPM-based capaaty pricing is consistent with state
policy, whereas AEP-Ohio’s proposed capacity pricing mechanism would unlawfully
subsidize the Company’s position with regard to the competitive generatnon business,

contrary to state policy. IEU-Ohio notes that neither AEP-Ohio’s status as an FRR Enhty
nor the pool agreemment is a basis for the Company’s cost-based capacity pricing mechanism.

IEU-Ohio points out that AEP-Ohio used RPM-based capacity pricing from 2007 through
2011, dunng which time the Company was an FRR Entity and the pool agreement was in
effect. IEU-Ohio further argues that AEP-Ohio’s proposed cost-based capacity pricing
mechanism would produce results that are not comparable to the capacity price paid by
5SSO customers, contrary to state law. IEU-Ohio further notes that AEP-Ohioc has not
 identified the capacity component of its SSO rates and that it is thus impossible to
determine whether the proposed capacity pricing for CRES providers wotild be comparable
to the capacity component of its SSO rates. (IEU-Ohio Ex: 1024 at 29-32, Ex. KMM-10.)
Regardless of the method by which the capacity pricing mechanism is established, IEU-
Ohio requests that AEP-Ohio be directed to provide details to customers and CRES
providers that show how the peak load contribution (PLC) that the Comparty assigns to a
customer corresponds with the customer’s PLC recognized by PJM. IEU-Ohio contends
that this information is necessary to ensure that capacity compensation is being properly
appl:ed to shopping and non-shopping customers. (IEU-Ohio Ex. 102A at 33-34.)

The Supphers argue that a capacity rate based on AEP-Chio’s embedded costs is not
approptriate under the plain language of the RAA. Citing Section D.8 of Schedule 8.1 of the
RAA, the Suppliers contend that AEP-Ohio may seek a cost-based rate by making a filing at
FERC under Section 205 of the FPA, but only if there is no state compensation mechanism in
place. “The Suppliers add that the ] purpose of this proceedmg is to establish the appropriate
state compensation mechanism and that a state compensation mechanism based on AEP-
Ohio’s embedded costs would be contrary to the intent of the RAA, which refers only to the
avoided cost rate. The Supphers also note that allowmg AEP-Ohio to recover its embedded
~ costs would grant the Company a thher return on equity (12 2 percent in 2013) than has
~ beén allowed for any of its affiliates in other states and that is considerably higher than

what the Commission granted in the Company'’s last rate case (RESA Ex. 103). Finally, the -
Suppliers maintain that AEP-Ohio’s proposed cost-based capacity pricing mechanism
- would preclude CRES providers from making atiractive offers, could result in shopplng

customers subsidizing non-shopping customers, and would destroy Ohio’s growing
competmve retail electricity market.

The Supphers also believe that the two-tier capacity pricing mechanism that has been
in effect is inequitable and inefficient and that a single RPM-based rate should be in place
for all shopping customers. The Suppliers argue that the RPM price is the most transparent,
market-based price for capacity, and is niegessary as part of AEP-Ohio’s three-year transition

to market,
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OEG argues that the Commission should establish either the annual or the average
RPM price for the next three PJM planning years as the price that AEP-Ohio can charge
CRES providers under the state compensation mechanism for its FRR capacity obligations.
OEG notes that use of the three-year average RPM price: of $69.20/ MW-day would mitigate
some of the financial impact on AEP-Ohio from fluctuating future RPM prices and ease the
Company’s transition out of FRR status. OEG adds that the two-tier capacity pricing
mechanism shotild not be continuied and that a smgle price should be charged for all CRES
providers, OEG notes that its position in this case has been guided by the Commiission’s
twin goals, a5 expressed to FERC, of promoting competition, while also ensuring that AEP-
Ohio has the necessary capltal to maintain reliability. OEG believes that AEP-Ohm s
" proposed capacity pricing mechanism represents a drastic depar’mre from past precedent
that would deter shopping - and undermine the beneﬁts of retail competition, which is
~ contrary to the Commission’s goal of promotmg competition. With respect to OEG's
position. that a three-year RPM price average could be used, AEP-Ohio notes that the
concept was raised for the first time in OEG's initial brief, is without evidentiary support

and should be rejected.

OMA and OHA assert that, because the Commission has already estabhshed RPM-
based capaaty pricing as the state compensation mechanism, AEP-Ohio has the burden, as |
the entity challenging the state compensation mechanism, of proving that it is unjust and
unreasonable. OMA and OHA further assert that AEP-Ohio has failed to sustain its burden.
OMA and OHA believe that RPM:based capacity pricing is a just, reasonable, and lawful
basis for the state compensation méchanism. According to OMA and OHA, AFEP-Ohio has
not demonstrated that RPM-based capacity pricing would cause substantial financial harm
to the Company OMA and OHA note that AEP-Ohio’s projections are based on tinrealistic

“and unsubstantiated shoppmg assumptions, with 65 percent of res1dent1al customers, 80
percent of commercial customiers, and 90 percent of industrial custornets smtchmg by the
end of 2012 (AEP-Ohio Ex. 104 at 4-5) OMA and OHA believe that- RPM-based capaaty
pricing ‘would not impact AEP-Oth s ab:hty to attract and invest capztal notinig that the
Company contiriues to invest capital regardless of its capacity costs for shopping customers
and has no need or plan to attract or invest cap1ta1 in additional capac1ty (IEU-Ohlo Ex. 104;
Tr.1at36,128-131; Tr. V at 868). On the other hand, OMA and OHA argue that AEP-Ohio’s
'pr@posed capacity pticing mechanism would substantially “harm customers and CRES

providers and v1oiate state pohcy, as it would sig nificantly restrict the abxhty of customers
to shop and enjoy savings; would unfan-ly deny customers access to market rates for
acity when market rates are low, and subject customers to market rates when they are

,iugh*-’ and woyld harm econoniic development and recovery efforts. GMA and OHA urge

the Comnussmn to ensure that all- customiers in Ohio are able to take advantage of

Iustoncally low capacity prices and have access to the lowest possible competitive electricity

 rates, as a means to stimulate and sustain economic growth
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OCC contends that AEP-Ohic’s proposed capacity pricing mechanism should be
rejected because it is contrary to the plain Ianguage of the RAA, which provides that, if a
state compensation mechanism exists, its pricing prevails. According to OCC, the
Commission established RPM-based capacity pricing as the state compensation mechanism -
in jts December 8, 2010, entry. OCC notes that FERC has already rejected AEPSC's attempt
. to establish a formula rate for capacity in Ohio in light of the Commission’s adoption of
RPM-based capacity pricing as the state compensation mechanism. OCC further notes that
AEP-Ohio’s proposed capacity pricing mechanism is inconsistent with econormic efficiency
- and contrary to state policy. OCC's posmon is that the Commission should find that RPM-

‘based capacity pricing is appropriate, given the precedent already established by the
Commission and FERC, and in light of the fact that AEP-Ohio has h:lstorlcally used RPM-
based pncmg for capacity sales to CRES provxders _

NFIB urges the Comm1ss1on to base AEP-Ohio’s capacity compensahon on RFM
prices. NFIB adds that AEP-Ohio’s proposed capacity pricing mechanism does not promote
competition and would prevent small business owners from taking advantage of
historically low market prices over the next several years. NFIB believes that AEP-Ohio
would earn a healthy return on equity under RPM-based capacity pricing and that the
Company has failed to establish how it would be better equipped to transition to the RPM
market, if its cost-based pricing mechanism is approved.

Dominion Retail recommends that the Commission continue to employ RPM-based
capacity pricing as the state compensation mechanism, as market-based pricing is
fundamental to the development of a robust competitive market in AEP-Ohio’s service
teriitory. According to Dominion Retail, RPM-based capacity pricing would not require
.AEP-O.‘mo, shareholders, or §8O customners to subsidize CRES prov1ders, as the Company
contends, Domirnion Retail riotes that AEP-Ohio proposed cost-based capacity pricing only
when it became apparent that market-based energy and capacity charges would perrnit
CRES providers to compete effectively for customers in ‘the Company's service territory for
the first time. Dominion Retail adds that AEP-Ohio’s underlying motivation is to constrain
shopping and that allowing the Company to charge a cost-based capacity rate would be
contrary to the state policy of promoting competition. Dominion Retail argues that Ohio
law does not require that capacity pricing be based on embedded costs. Dominion Retail
points out that AEP-Ohio’s status as an FRR Entity does not mean that the state
compensation mechanism must be based on embedded costs. Dominion Retail niotes that
Duke Energy Ohio, Inc. will also be an FRR Entity until mid-2015, and that it nevertheless
uses RPM-based capacity pricing. Dorninion Retail further notes that Amended Substitute
Senate Bill No. 3 (SB 3) eliminated cost-of—sew:ce—based ratemaking for generation service.
Dorminion Retail asserts that AEP-Ohio is unrealistic in assuming that CRES providers
would be able to compete successfully if AEP-Ohio’s proposed capacity pricing is adopted.
Dominion Retail points out that even AEP-Ohio witness Allen agrees that the Compariy’s
proposed capacity pricing would stiffe competition in the residential market (Tr. III at 669-
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670). Finally, Dominion Retail pomts out that AEP-Ohio’s proposed cost-based capacity
pricing mechanism is nowhere near the Company s capacity proposal pending in 11-346,
which would provide for a capacity rate of $146/MW-day for some shopping customers

~and $255/ MW-day for the rest. Dominion Retail contends that this fact demonstrates AEP-
Ohio’s willingness to provide capacity at a rate less than what it has proposed in thls case
and also u_ndercuts the Company s confiscation argument.

The Schools also request that the Comrmssmn refain RPM-based capacity pncmg
The Schools argue that, if AEP-Ohio’s proposed capacity pricing mechanism is adopted, the
rate would likely be passed through to the Ohio schools that are served by CRES providers,
and that these schools would suffer rate shock in violation of Section 4928 02(A) Revised
Codeé (Schodls Ex. 101 at 9). Additionally, the Schools believe that Ohio schools that do not
currently receive generation service from a CRES provider would be deprived of the
opportunity to shop, in violation of Section 4928. 02(C), Revised Code (Schools Ex. 101 at 10-
11). Finally, the Schools contend that approval of AEP-Ohio’s proposed capacity pricing
mechanism would likely result in cuts to teaching and staff positions, materials and
equipment, and programs, in violation of Section 4928. OZ(N) Revised Code (Schools Ex. 101
at10). _

 Duke also contends that the Commission should adopt RPM—based capacity pricing
as the state compensatlon mechanism, which is consistent with state policy supporting
competition. Duke asserts that, pursuant to the RAA an FRR Entity may only apply to
" FERC for cost-based compensation for its FRR capacity obligations, if thete is no state
compensation mechanism in place. According to Duke, neither the RAA nor Ohio law
grants AEP-Ohio the right to recover its embedded costs. Duke notes that, under Ohio Iaw,
capacity is a competltlve generahon service that is not subject to cost-based ratenfiaking, -

Exelon and Constellatlon assert that, if AEP-OhIO s proposed capacity pricing
mechanism is approved retail competmon in the Company’s service territory will be stifled
and customers will bear the cost. Exelon and Constellation cite numerous reasons
supporting their position that AFP-Chio’s proposal should be re]ected in favor of RPM-
based capaaty pricing: Ohio Jaw does not require that the state compensation mechanism
be based on cost; AEP-Ohio’s status as an FRR Entity does not entitle it to cost-based
capacity pricing; AEP-Ohlo, even as an FRR Entity, could. have elected to parhapate in the
RPM auction for 2014, rather than self-supply more expensive capacity, putting its own
interests above those of customiers; RPM-based capac1ty pricing is consistent with state
pohcy promioting the developiment of competitive markets, whereas the Company’s
proposal is not; the Company should not be allowed to umlaterally apply better-of-cost-oz-
market pricing; CRES providers are Captlve to AEP-Ohio, given the requirement that
capacity be committed more than three years in advance of delivery; Ohio law requires
comparable and nondlscmmnatory access to CRES and RPM-based capacity pricing is used
throughout Ohio except in AEP-Ohio’s service territory; and adopting RPM-based capacity
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pricing would avoid the need to determine an arbitrary. estimate of the Company’s cost of
service for capacity and, in any event, SB 3 eliminated full cost-of-service analysis. Exelon
and Constellation note that 11-346 is the proper forum in which to determine whether AEP-
Ohio requires protection to maintain its financial integrity. Exelon and Constellation
further note that they would support reasonable meastires that comport with a timely
transition to a fully competitive market and resolution of related issues in 11-346, if such

measures are shown to be necessary.

| IGS contends that RPM-based capacity pricing is the clear choice over AEP-Ohio’s
proposed. capacity pricing mechanism. IGS points out that RPM-based capacity pricing
already exists, was neutrally created, applies all over the region, is market-based, is
nondiscriminatory, and provides the correct incentives to assure investmerit in generation
resources. On the other hand, AEP-Ohio’s proposal,-according to IGS, was devised by the
Company, for this case and this case only, returns Ohio to a cost-based generation
regulatory regime, sShows no relationship to short- or long-term generation adequacy, and
could stifle competition. IGS notes that RPM-based capacity pricing fully comports with
Ohio law in that it is market-based pricing and would support the continued development
of Ohio’s competitive market; would avoid subsidies and discriminatory pricing; would
assure adequate resources are available to provi&e stable electric service; and would avoid
any legal problems associated with extending the transition to competition. IGS asserts that
AEP-Ohio’s proposed capacity pricing wotild be contrary to Ohio law in that it wotld harm
the development of competition; result in anticompetitive subsidies; and violate Ohio’s
transition laws. IGS also notes that AEP-Ohio’s justifications for recovering embedded costs ’

are refuted by the evidence and disregard state policy. IGS3 contends that RPM-based
 capacity pricing does not raise reliability concerns or subsidize CRES providers. 1G5 argues
fhat AEP-Ohio has a fundamental disagreement with state policy. IGS notes that AEP-

Ohio’s judgment as to the wisdom of state policy is irrelevant, given that it has been

codified by the General Assembly and must be effectuated by the Comunission.

~ Finally, Kroger asserts that the most economically efficient price and the price that
AEP-Ohio should be required to charge CRES providers for capacity is the RPM price.

d. Conclusion

Initially, the Commission notes that a state compensation mechanism, as referenced
in the RAA, has been in place for AEP-Ohio for some time now, at least since issuance of the

December 8, 2010, entry, which expressly adopted RPM-based capacity pricing as the state
compensation mechanism for the Company during the pendency of this case. The state

compensation mechanism was subseq iently modified by the Commission’s March 7, 2012,
and May 30, 2012, entries granting AEP-Ohio’s requests for interim relief. No party appears
to dispute, at least in this proceeding, that “the Commission has adopted a state -

compensation mechanism for AEP-Ohio.
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Given that there is, and has continually been, a state compensa’cion mechanism in

place for AEP-Ohio from the beginning of this proceeding, the issue for our consideration is

whether the state compensation mechanism, on a going-forward basis, must or should be

modified such that it is based on cost. AEP-Ohio contends that the state ‘compensation
mechanism must be amended so that the Company is able to recover its embedded costs of
capacity. All of the intervenors and Staff oppose AEP-Ohio’s request and advocate instead
that the Comimission refain the RPM-based state compensation mechariism, as it was
established in the December 8, 2010, entry.

Pursuant to Section 4905.22, Revised Code, all charges for _serﬁ_ce shall be just and
reasonable and ot more than allowed by law or by order of the Commission. In this case,
AEP-Ohio asserts that its proposed compensation for its FRR capacity obligations is just and
reasonable and should be adopted by the Commission. Specifically, AEP-Ohio asserts that

its proposed cost-based capacity pricing is consistent with state policy, will promote
. alterhative competitive supply and retail competition, and will ensure the Company’s
ability to attract capital investmént to meet its FRR capacity obligations. ATl of the
intervenors and Staff, on the other hand, recommend that market-based RPM capacity
pricing should be approved as the state compensation mechanism for AEP-Ohio. As
discussed above, there is a general consensus among these parties that RPM-based capacity
pricing is just and reasonable, easily implemented and understood, and consistent with

state policy. Staff and intervenors further agree that RPM-based capacity pricing will fulfill

. the Commission’s stated goals of both promoting competition ahd ensuting that AEP-Ohio

has the required capital to maintain service reliability.

. As discussed above, the Commission finds that it has jurisdiction to establish a state
cotmpensation mechanism in this case pursuant to its general supervisory authority found in
Sections 4905.04, 4905.05, and 4905.06, Revised Code. We further find, pufsuant to our

regulatory authority under Chapter 4905, Revised Code, as well as Chapter 4909, Revised
Code, that it is necessary and appropriate to establish a cost-based state compensation
mechanism for AEP-Ohjo. Those chapters Tequire that the Commission use tradmonal rate
 base/rate of retutn regulation to approve rates that are based on cost, with the ultimate

hjertive of approving a charge that is ust and seasonable consistent with Section 4905 2%

Revised Code. Although Chapter 4928, Revised Code, provides for market-based pricing

for retail electric generation service, those provisions do not apply because, as we noted

oation, capacity is a wholesale rather han a retail service. The Commissiort's obligation
under traditional rate regulation is to ensure that the jufisdictional utilities receive
reasohable compensation for the services that they render. We conclude that the state
compensation mechanism for AEP-Ohio should be based on the Company’s costs.
Although Staff and ‘intervenors contend that RPM-based capacity pricing is just and
reasonable, we note that the record indicates that the RPM-based price for capacity has
decreased gréatly since the December 8, 2010, enfry was issued, and that the adjusted RPM
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rate currently in effect is substantially below all estimates provided by the parties regarding
AEP-Chio’s cost of capacity (AEP-Ohio Ex. 102 at 21, 22; FES Ex. 103 at 55; Staff Ex. 105 at
Ex. ESM-4). The record further reflects that, if RPM-based capacity pricing is adopted, AEP-
Ohio may earn an unusually low return on equity of 7.6 percent in 2012 and 2.4 percent in
2013, with a loss of $240 million between 5012 and 2013 (AEP-Ohio Ex. 104 at 3-5, Ex. WAA-
1; Tr. 11l at 701). In short, the record reveals that RPM-based capacity pricing would be
insufficient to yield reasonable compensation for AEP-Ohio’s provision of capacity to CRES
providers in fulfillment of its FRR capacity obligations. -

However, the Commission also recognizes that RPM-based capacity pricing will
further the development of competition in the market (Exelon Ex. 101 at 7, OEG Ex. 102 at
11), which is one of our primary objectives in this proceeding. We believe that RPM-based
capacity pricing will stimulate true competition among suppliers in AEP-Ohio’s service .
territory. We also believe that RPI _based capacity pricing will facilitate AEP-Ohio’s
transition to full participation in the competitive market, as well as incent shopping. RPM-
based capacity pricing has been used successfully throughout Ohio and the rest of the FJM
region and puts electric utilities and CRES providers on a level playing field (FES Ex. 101 at
50-51; FES BEx. 102 at 3). RPM-based capacity pricing is thus a reasonable means of
promoting shopping in AEP-Ohio’s service territory and advancing the state policy
. objectives of Section 4928.02, Revised Code, which the Commission is required to effectuate
pursuant to Section 4928.06(A), Revised Code.

, Therefore, with the intention of adopting a state compensation mechanism that

achieves a reasonable outcome for all stakeholders, the Commission directs that the state
compensation mechanism shall be based on the costs incutred by the FRR Entity for its FRR
capacity obligations, as discussed further in the following section. However, because the
record in this proceeding demonstrates that RPM-based capacity pricing will promote retail
eléctric competition, we find it necessary to take appropriate measures to facilitate this
important objective. For that reason, the Commission directs AEP-Ohio to charge CRES
providers the adjusted final Zonal PJM RPM rate in effect for the rest of the RTO region for
the current PJM delivery year (as of today, approximately $20/ MW-day), and with the rate
changing annually onJune 1, 2013, and June 1, 2014, to match the then current adjusted final

zonal PJM RPM rate in the rest of the RTO region. Further, the Commission will authorize

AEP-Ohio to modify its accounting procedures, pursuant to Section 4905.13, Revised Code,
to.defer incurred capacity costs not recovered from CRES provider billings during the ESP
period to the extent that the total incurred capacity costs do not exceed the capacity pricing
that we approve below. Moreover, the Commission notes that we will’ establish an
appropriate recovery mechanism for such deferred costs and address any additional
financial considerations in the 11-346 proceeding. We also find that AEP-Ohio should be
authorized to collect carrying charges on the deferral based on the Company’s weighted

"average cost of capital, until such time as a recovery mechanism is approved in 11-346, in
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order to ensure that the Company is fully compensated. Thereafter, AEP-Ohio should be
authorized to collect carrying charges at its long-term cost of debt.

Additionally, the Commission directs that the state compensation mechanism that
we approve today shall not take effect until our opinion and order is issued in 11-346, or
until ‘August 8, 2012, whichever is sooner. Until that time, the interim capacity pricing
mechanism that we approved on March7, 2012, and extended on May 30, 2012, shall remain
in place. In further extending the interim capacity pricing mechanisti, we recognize that
11-346 and the present proceeding are intricately related. In fact, AEP-Ohio has put forth an

entirely different capacity pricing mechanism in11-346 as a corriponent of its proposed ESP.
Although this case has proceeded separately so0 that an evidentiary record on the

appropriate capacity cost pricing/recovery mechanism could be developed, there is an
overlap of issties between the two proceedings. For that reason, we find that the state
compensation mechanism apptoved today should become effective with the issuance of our
order in 11-346, which will address AEP-Ohio’s comprehensive rate package, including its

capacity pricing proposal, or August 8, 2012, whichever occurs first.

We note that the state compensation mechanism, once effective, shall remain in effect
" until AEP-Ohio’s transition to full participation in the RPM market is complete and the
Company is no longer subject to its FRR capacity obligations, which is expected to occur on
" or before June 1, 2015, or until otherwise directed by the Commission.

The Commission believes that the approach that we adopt today appropriately
balances our objectives of enabling AEP-Ohio to recover ifs costs for capacity incurred in
fulfilling its FRR capacity obligations, while promoting the further development of retail
competition in the Company’s service territory. ' o

~ AEP-Ohio’s position is that the appropriate cost-based capacity price to be charged to
CRES providers is $355.72/ MW-day, on a merged company basis, before consideration of
any offéetting energy credit. AEP-Ohio notes that the formula rate approach recommended

by Company witness Pearce is based upon the average cost of serving the Company's LSE
obligation load {both the load served directly by AEP-Ohio and the Toad sérved by CRES

providers) on a dollar-per-MW-day basis. AEP-Ohio further notes that, because the
- Company supplies its own generation resources to satisfy these load obligations, the cost to
provide this capacity is the actual embedded capacity cost of its generation. AEP-Ohio’s
formula rate template was modeled after, and modified from, the capacity portion of a
FERC-approved template used to derive the charges applied to wholesale sales made by
" Southwestern Eléctric Power Company, an affiliate of the Company, to the cities of Minden,
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'Louisiana and Prescott, Arkansas. AEP-Ohio notes that Dr. Pearce’s formula rate approach
is transparent and, if adopted, would be updated annually by May 31 to reflect the most
current input data, most of which is publicly available and taken directly from the
Company’s FERC Form 1 and audited financial statements (AEP-Ohio Ex. 102 at 8). AEP-
Ohio adds that its propesed formula rate template would promote rate stability and result
in a reasonable return on equity of 12.2 percent in 2013, based on a capacity price of
$355.72/ MW-day (Tr. Il at 12-25; AEP-Ohio Ex. 142 at 21-22). |

AEP-Ohio contends that its proposed cost-based capacity pricing roughly
~ approximates and is, therefore, comparable to the amount that the Company receives from

its S5O customers for capacity through base generation rates (AEP-Ohio Ex. 142 at 19-20; Tr.
IT at 304, 350). :

b. Staff

If the Commission determines that RPM-based capacity pricing is not appropriate for
AEP-Ohio, Staff proposés an alternate capacity rate of $146.41/ MW-day, which accounts for
energy margins as well as certain cost adjustments to the Company’s proposed capacity
pricing mechanism. Staff notes that its alternate rate may offer more financial stability to
AEP-Ohio than RPM-based capacity pricing over the next three years, and is just and
reasonable unlike the Company’s excessive rate proposal. Staff finds that its alternate rate
would appropriately balance the interests of AEP-Ohio in recovering its embedded costs to
meet its FRR capacity obligations and attracting capital investment, while also promoting
 alternative competitive supply and retail competition. ~_

According to Staff, the reduction of AEP-Ohio’s proposed rate of $355.72/ MW-day to
Staff’s alternative recommendation of $14641/MW-day is a result of removing and
adjusting numerous items, including refurn on equity; rate of return; construction work in
progress (CWIP); plant held for future use (PHFFU); cash working capital (CWC); certain
prepayments, including a prepaid pension asset and the related accumulated deferred
income taxes; accumulated deferred income taxes; payroll and benefits for eliminated
positions; 2010 severance program cost; incorne tax expense; domestic production activities;
payroll tax expense; capacity equalization revenue; ancillary services revenue; and energy
sales margin and ancillary services receipts. In terms of the return on equity, Staff witness
Smith used ten percent for CSP and 10.3 percerit for OF, because these percentages were
adopted by the Commission in AEP-Ohio’s recent distribution rate case {Staff Ex. 103 at 12-
13)# Staff notes that CWIP was properly excluded from rate base because AEP-Ohio has
" not demonstrated that the requirements of Section 4909.15 or 4928.143, Revised Code, have
‘been met (Staff Ex. 103 at 14-15). Staff also excluded PHFFU from rate base, as the plant in

8  In the Matter of the Application of Columbus Southern Power Company and Ohio Power Cotrpany, Individually
and, if Their Proposed Merger is Approved, as a Merged Company (collectively, AEP Ohio) for an Increase in
Electric Distribution Rates, Case No. 11-351-EL-AIR, ef al. :
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question is not used and useful and AEP-Ohio has given no indication as to when it will
become so (Staff Ex. 103 at 16). CWC was excluded by Staff because AFP-Ohio did not
. prepare a lead-lag study or otherwise demonstrate a need for CWC (Staff Ex. 103 at 18-21).
Staff excluded AEP-Ohio’s prepaid pension asset for numerous reasons, mainly because the
Company did not demonstrate that it has a net prepaid pension asset and its FERC Form 1
for 2010 suggests that there is actually a net liability; pension funding levels are the result of
discretionary management decisions regarding the funding of defined benefit pensions; and

pension expense is typically included in the determination of CWC in a lead-ag study,

which was not provided (Staff Ex. 103 at 21-31). Staff further excluded nonrecurring costs

related to the significant number of positions that were permanently eliminated as a result
of AEP-Ohio’s severance program in 2010 (Staff Ex. 1-3 at 43-52). ,

AEP-Ohio responds that Mr. Smith’s downward adjustments and elimination of
certain costs from Dr. Pearce's calculations are fundamentally flawed in that Dr. Pearce’s
formula rate approach is based on a formula rate template that was approved by FERC.
AEP-Ohio also counters that adjustments made by Mr. Smith to the return on equity,
operations and maintenance expenses attributable to severance programs, prepaid pension
assets, CWC, CWIP, and PHFFU understate the Company’s costs and contradict prior
orders and practices of both the Commission and FERC. With respect to the return on
 equity, AEP-Ohio notes that Mr. Smith’s adjustment was inappropriately taken from the
stipulation in the Company’s recent distribution rate case and that Mr. Smith agreed that
 the compefitive generation business is more risky than the dist_ribufci@fl business (Staff Ex,
103 at 12-13; Tr. IX at 1991, 1993; AEP-Ohio Ex. 142 at 17). AEP-Ohio contends that the
Commission should adopt a return on equity of 11.15 percent as recommended by

Dr. Pearce or, at a minimum, a return on equity of 10.5 percent, which AEP-Ohiio claims is

consistent with a return on equity that the Commission has recently recognized for certain

generating assets of the Company (AEP-Ohio Ex. 142 at 17-18). AEP-Ohio further contends
that Mr, Smith's elimination of certain severance costs and prepaid pension’ expenses is
inconsistent with the Cominission’s -treatment of such costs in the Company’s recent

distribution rate casé, and that the $39.004 million in severance costs should be amortized -

over three years (AEP-Ohio Ex. 142 at 17). AEP-Ohio argues that M. Smith’s elimination of
CWIP and CWC is inconsistent with FERC practice.

Additionally, AEP-Ohio asserts that Staff witnesses Smith and Harter failed fo
account for niearly $66.5 million in certain énergy costs incurred by the Company, including

Production-Related Administrative & General Expenses, Return on Production-Related
Investmenits, Production-Related Dépreciation Expenses, and Production-Related Income -
Taxes. According to AEP-Ohio, due to these trapped costs, Mr. Smith’s capacity charge is
understated by $20.11/MW-day on a merged company basis (AEP-Ohio Ex. 143 at 3, 5-6).
AEP-Ohio witness Allen incorporated this amount in his calculation of what Staff’s.capacity
rate would be, as modified by his recommended energy credit and cost-of-service
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 adjustments, and reached a resulting capacity rate of $291.58/ MW-day {(AEP-Ohio Ex. 142
at 18; Tr. XI at 2311). . :

c. Intervenors

If the Commission believes that it is appropriate to consider AEP-Ohio’s embedded
costs, FES argues that the Company’s true cost of capacity is $78.53/ MW-day, after
adjustments ‘are made to reflect the removal of stranded costs and post-2001 generation
investment, as well as an appropriate offset for energy sales. At most, FES contends that it
should be $90.83/MW-day, if a further adjustment is made to credit back to AEP-Ohio the

capacity equalization payments for the Company’s Waterford and Darby plants; which
. were acquired in 2005 and 2007. FES also recommends that the Commission require AEP-
Ohio to unbundle its base generation rate into energy and capacity components, which
" would ensure that the Company is charging the same price for shopping and non-shopping
customers and allow customers to compate offers from CRES providers with the
Company's tariff rates (FES Ex. 103 at 22). S

The Suppliérs note that, if the Commission finds that RPM-based capacity pricing is
confiscatory or otherwise fails to compensate AEP-Ohio adequately, a nonbypassable
stabilization charge, such as the rate stability rider rate proposed by.the Company in 11-346,
" would be appropriate and should be considered in that case. OMA and CHA respond by
arguing that any suggestion that rates should be raised without any justification, other than
reaching a level that is high enough to ensure that CRES providers are able to compete with
AFP-Ohio, tramples on customer interests and should be rejected by the Commission.

As discussed in greater detail below, OEG recommends that AEP-Ohio’s capacity
charge should be no higher than $145.79/MW-day, which was the RPM-based price for the
2011/2012 PJM delivery year, and only if the Commission determines that the prevailing
RPM price is not sufficient compensation (OEG Ex. 102 at 9-10). OEG argues that a capacity
charge of $145.79/ MW-day provided a more than sufficient return on equity for AEP-Ohio,
as well as fostered retail competition in its service territory (OEG Ex. 102 at 10-11). As part
of this recommendation, OEG urges the Commission adopt an earnings stabilization
mechanism (ESM) in the form of an annual review to gauge whether AEP-Ohio’s earnings

are too high or too low (OEG Ex. 102 at 15-21).

@ M therebe gn dffse@g energy Ci‘Edit? .

a) AEP-Ohio

AEP-Ohio does not recommend that the Commission adopt an energy credit offset to
the capacity price, given that PJM maintains separate markets for capacity and energy
(AEP-Ohio Ex. 102 at 13). AEP-Ohio witness Pearce, however, offers a recommendation for
how an energy credit should be devised, if the Commission determines that an energy
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credit is appropriate. Dr. Pearce’s template for the calculation of energy costs is derived
from the same formula rate template discussed above and approved by FERC (AEP-Ohio
“Ex. 102 at 14). The energy credit would be calculated as the difference between the
revenines that the historic load shapes for CSP and OF, including all shopping and non-
shopping load, would be valued at using locational marginal prices (LMP) that settle in the

PJM day-ahead market, less the cost basis of this energy (AEP-Ohio Ex. 102 at Ex. KDP-1
through KDP-5). According to Dr. Pearce, the calcylation relies upon a fair and reasoriable
proxy for the energy révenues that could have been obtained by CSP and OP by selling
equivalent generation into the market (AEP-Ohio Ex. 102 at 15). AEP-Ohio contends that, if -
an energy credit is used to partially offset the demand charge, it should reflect actual enetgy
margifis for 2010 in order to best thatch the corresponding cost basis for calculating the

demand charge. Dr. Pearce recommends that energy margins from OSS that are properly
attributed to capacity sales to CRES providers should be shated on a 50/50 basis between
AEP-Ohio and CRES providers (AEP-Ohio Ex. 102 at 18). Additionally, Dr. Pearce
. recommends that any eriergy credit be capped at 40 percent of the capacity charge that

5
o

would be applicable with no energy credit, as a means fo ensure that the ctedit does not
grow so large as to reduce greatly capacity payments from CRES providers in times of high
prices (AEP-Ohio Ex. 1022t 18). ’ ‘

b) Staff
As discussed above, Staff recommends that AEP-Ohio’s compensation for its FRR

capacity obligations be based on RPM pricing. Alternatively, Staff proposes a capacity rate
of $146.41/MW-day, which includes an offsetting energy credit and ancillary services

credit. Tn calculating its proposed energy credit, Staff developed a forecast of total energy
margins for AEP-ORio’s generating asséts, using a dispatch market model known as

AURORAxmhp, which is licensed by Staff's consultant in this case, Energy Ventures
Analysis, Inc. (EVA), as well as by AEP-Ohio and others (Staff Ex. 101 at 6; Tr. X at 2146,

2149; Tr. XIL at 2637).

' AEP-Ohio contends that Staff's black-box methodology for calculation of the energy
credit is flawed in several ways and produces unrealistic and grossly overstated results.
Specifically, AEP-Ohio argues that the AURORAxmp model used by Staff witnesses Harter
and Medihe is not well-suited for the task of computing an energy credit and that EVA
implemented the model in a flawed manrier through use of inaccurate and inappropria
input data and assumptionss, which overstates gross energy margins for the period of June
2012 through May 2015 by nearly 200 percent (AEP-Ohio Ex. 144 at 8:25; AEP-Ohio Ex. 142
at 2-14). _Ohio notes that, among other flaws, Staff's proposed energy credit
understates fuel costs for coal units, understates the heat rates for gas units, overstates

market prices (¢.g., use of zonal rather than nodal prices, use of forecasted LMP rather than

forward energy prices), fails to account for the gross margins allocable to the Company’s
full requirements contract with Wheeling Power Company, and fails to account for the fact
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that the pool agreement limits the gross margins Tetained by the Company. AEP-Ohio
argues that Company witness Allen proposed a number of conservative adjustments that
should, at a minimum, be made to Staff’s approach, resulting in an energy credit of
'$47.46/ MW-day (AEP-Ohio Ex. 142 at 4-14). AEP-Ohio adds that the documentation of
EVA'’s approach is incomplete, inadequate, and cannot be sufficiently tested or validated;
the data used in the model and the model itself cannot be reasonably verified; EVA’s quality
control measures are deficient; and the execution of EVA's analysis contains significant
errors and has not been performed with requisite care (AEP-Ohio Ex. 144 at 13-18).

Additionally, AEP-Ohio points out that Staff’s proposed energy credit wrongly
incorporates OSS margins not related to capacity sales to CRES providers and also fails o

properly reflect the impact of the pool agreement. Specifically, AEP-Ohic contends that, if
an energy credit is adopted, it should reflect only the OSS margins atiributable to energy
that is freed up due to capacity sales to CRES providers. AEP-Ohio further notes that Staff
inappropriately assumes that 100 percent of the margins associated with retail sales to SSO
customers are available to be offset against the cost of capacity sold to CRES providers,
which is inconsistent with the terms of the pool agreement, pursuant to which the
Company’s member load ratio share is 40 percent. AEP-Ohio believes that there is no
reason to include margins associated with retail sales to SSO customers in an energy credit
calculation intended to price capacity for shopping load. In accordance with Mr. Allen's
recommendations, AEP-Ohio concludes that, if Staff's proposed energy credit is adopted by
the Commaission, it should be adjusted to $47.46/MW-day. Alternatively, AEP-Ohio notes
that Mr. Allen’s proposed -adjustments (AEP-Ohio Ex. 142 at 14) to Staff’s energy credit
could be made individually or in combination fo the extent that the Commission agrees
with the basis for each adjustment. AEP-Ohio adds that Company witness Nelson also
offered additional options for an energy credit caleulation, with the various methods
converging around $66/MW-day for the energy credit (AEP-Ohio Ex. 143 at 8, 12-13, 17).
As a final option, AEP-Ohio states that the Commission could direct Staff to calculate an
energy credit that is consistent with the forward prices recommended by Staff for use in the
market rate option price comparison fest in 11-346, which the Company believes would
reduce Staff’s energy credit by approximately $50/ MW-day. | ‘

¢) Intervenors

FES argues that AEP-Ohio’s formula rate should include an offset for energy-related

sales or lse the Company wotld double recover its capacity costs. FES notes that an energy
credit is appropriate because AEP-Ohio recovers a portion of its fixed costs through energy-
‘related sales for resale, and is also necessary to avoid an above-market return on equity for
the Company. (FES Ex. 103 at 45-46, 49-50.) FES adds that all of AEP-Ohio’s OSS revenues
shiould be included as a credit against capacity costs and that no adjustment should be
made to account for the pool agreement, given that the pool agreement could have ‘been
modified to account for retail shopping, as well as that the Company proposes to recover its
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embedded capacity costs both from shopping customiers and off-system energy sales (FES

Ex. 103 at 47; Tr. I at 29-30). At minimum, FES be}igves that AEP-Ohie should account for
its portion of OSS revenues, after pool shating, in its capacity price. (FES Ex. 103 at 48-49.)

If RPM-based capacity pricing is not required by the Commission, FES. recc_m;}tnendé that
FES witness Lesser's energy credit, which simply uses AEP-Ohio’s FERC account

information without adjustmenits to account for the pool agreement, be adopted. FES notes

fhat Dr. Lesser defermined that AEP-Ohio overstated its capacity costs by $178.1 million by

failing to include an offset for energy sales.

occ no_téé that it would be unjust and umeasonabie for AEP-Ohio to be permitted to
recover any of its embedded generation costs from customers, particularly without any

offset for energy sales. OCC argues that, if the Comimission adopts a ;gétfﬁagéd capacity

pricing mechanism, an energy credit that accounts for profits from OSS is warranted to

ensure that AEP-Ohio’ does not recover émbedded capacity costs from CRES providers, as

well as recover some of those same costs from off-system energy sales, resulting in double
_recovery. : o : _ : ’
() Does the Company’s proposed cost-based capacity pricing
mechanism constitute a request for recovery of stranded
generation investment? | o

 a) Intervenors

FES argues that SB 3 required that all generation plant investment occurring after
 January 1, 2001, be recovered solely in the market. FES notes that AEP-Ohio admits, in its
recently filed corporate separation plan.? that it can o longer recover stranded costs, as the
ransition period for recovery of sich costs is long over. FES adds that AEP-Ohio witness
Pearce failed to exclude stranded costs from his calculation of capacity costs. FES points out .
that, pursuant to the sti approved by the Commission in AEP-Ohio’s electric
transition plan (EIP) case,

and, in any event, through ﬁgpref'ciya_tign accruals, has already fully recovered stch costs.

: eCompany waived re_'cov?e"@yﬂf)f its stranded generation costs

FES also notés that Dr. Pearce’s calculati n inappropriately includes costs for generation
plant investments made after December 31, 2000, and alsb seeks to recover the costs of

assets that will no longer be owned by the Company as of January 1, 2014, but will rather be
owned by AEP Generation Resources. - | o

IEU-Okio agrees with FES that AEP-Ohio agreed to forgo any claim for stranded
generdtion costs, which bars the Company’s untimely claim to generation plant-related

transition revenues. IEU-Otiio contends that AEP-Ohio seeks to impose what IEU-Ohio
considers to be a lost revenue charge on CRES suppliers serving shopping customers.

 In the Matler of the Apj}li;;z_tion of Ohio Power Company for Approval of Full Legal Corporate Separation and
Amendment to its Corporate Separation Plan, Case No. 12-1126-EL-UNC. '
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Citing Sections 4928.141, 4928.38, and 4928.40, Revised Code, as well as AEP-Ohio’s
" agreement to forgo recovery of generation transition revenues in its ETP case (Tr. I at 49-50;
FES Ex. 106; FES Ex. 107), OMA and OHA likewise contend that Ohio law prohibits the
Commission from establishing a state compensation mechanism that would authorize the
receipt of transition revenues or any equivalent revenues by AEP-Ohio as a means to

" recover its above-market capacity costs.

. Kroger argues that AEP-Ohio, through its requested compensation for .its FRR -
~ capacity obligations, seeks recovery of stranded generation transition costs in this case.
Kroger contends that stch costs must be recovered in the market and that AEP-Ohio should
not be permitted to renege on the stipulation in the ETP case. Dominion Retail likewise
argues that AEP-Ohio should not be permitted to violate the terms of the ETP stipulation
“and recover stranded above-market generation investment costs after the statutory period
for such recovery has expired. Dominion Refail believes that AEP-Ohio is effectively
seeking a second transition plan in this case. 1GS adds that the law is theaningiess if utilities
. may continue to require all customers to pay embedded generation costs after the transition
period has ended and that approval of AEP-Ohio’s proposed ¢apacity pricing mechanism
would be contrary to the statutory requirements found in Sections 4928 38,-4928.39, and
4928.40, Revised Code. v . |

b) AEP-Ohio

AEP-Ohio responds that neither the provisions of SB 3 nor the ETP stipulation are
applicable to this case. AEP-Ohio notes that the purpose of this proceeding is to establish'a
wholesale capacity pricing mechanism based on the Company’s embedded capacity costs,
as opposed to the retail generation transition charges authorized by Section 492840,
Revised Code, which is what the Company agreed to forgo during the market development
period as part of the ETP stipulation. AEP-Ohio asserts that the issue of whether the
Company could recover stranded asset value from retail customers under SB 3 is a separate
matter from establishing a wholesale price that permits the Company’s competitors to use
that same capacity. AEP-Ohio adds that a conclusion that SB 3 precludes the Company
from recovering its capacity costs through a wholesale rate would conflict with the RAA
and be preempted under the FPA. . |

(itiy ~Should OEGs alternate p rbg‘ osal be adopted?
a) OEG
_ OEG recommends that AEP-Ohio’s capacity pricing mechanism should be based on
RPM prices. As an alternative recommendation, if the Commission determines that AEP-

Ohio’s capacity pricing should be higher than the prevailing RPM price, OEG suggests that
the capacity price should be no higher than $145.79/ MW-day, which was the RPM-based
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price for the 2011/2012 PJM delivery year. OEG believes that such price has proven
effective in providing a more than sufficient retain on equity for AEP-Ohio, while still
fostering retail competition in the Company's service territory. (OEG Ex. 102 at 10-11).
Additionally, OFG witness Kollen recommends that the Commission adopt an BSM to
ensure that AEP-Ohio’s earnings are neither too high nor too low and instead are
maintained within a Commission-determined zone of reasonableness. OEG believes that
such an approach is appropriate, given the significant uncertainty regarding both the
proper compensation for AEP-Chio’s FRR capacity obligations and the impact of various
charges on the Company’s earnings. In particular, Mr. Kollen suggests that an earnings
bandwidth be established, with a lower threshold return on equity of seven percent and an
upper threshold return on equity of 11 percent. If AEP-Ohio’s earnings fall below the lowet
threshold of seven percent, then the Company would be allowed to increase its ratés
throtigh a nonbypassable ESM charge sufficient to increase its earnings to the seven percent
level. If earnings exceed the upper threshold of 11 percent, then AEP- Ohio would return
the excess earnings to customers through a nonbypassable ESM credit. If ABP-Ohio's
earnings are within the earnings bandwidth, there would be no rate changes other than
fhose that operate to recover defined costs such as through the fuel adjustment clause.
Finally, Mr. Kollen notes that the Commission would have the discretion to make
modifications as circumstances warrant. (OEG. Ex. 102 at 15-21) OEG believes that its
recommended lower threshold is reasonable as confirmed by the recent actual earned -
returns of the AEP East affiliates, which averaged 6.8 percent in 2010 and 7.8 percent in 2011

(OEG Ex. 102 at 13). Additionally, AEP-Ohio’s adjusted return in 2011 was 11.42 percent,

just above ifs suggested upper threshold (OEG Ex. 102 at Ex. LK-3). Mr. Kollen explained

that AEP-Ohio’s earned return on equity would be computed in the samé manner as under
the significantly excessive earnings test (SEET) of Section 4928.143(F), Revised Code,
although he believes that OSS matgins should be included in the computation o be
consistent with certain other parties’ recommended approach of accounting for energy
margins in the calculation of a cost-based capacity price (OEG Ex. 102 at 10, 15, 18; Tr. VI at
1290.)

b) AEP:Ohio

AEP-Ohio urges the Commission to reject OEG’s alternate proposal. AEP-Ohio notes

that the upper threshold of 11 percent is significantly lower than any SEET threshold
. previously applied to the Company and that the proposal would essentially render the

statuitory SEET obsolete. According to AEP-Ohio, the Commission is without jurisdiction to
impose another, more stringent, excessive earnings test on the Company. AEP-Ohio also
argues that OEG’s proposal would preclude the Company from exercising its right under
Section D.§ of Schedule 8.1 of the RAA to establish a cost-based compensation method.
AFP-Ohio believes that Mr. Kollen's ‘excessive earnings test would offer no material
protection to the Company from undercompensation of its costs incurred to furnish
capacity to CRES providers, and that the test would be difficult to administer, cause
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prolonged litigation on an annual basis, and create substantxal uncertainty for the Company
and customers. -

- d. Conclusion

As discussed above, the Commission believes that AEP-Ohio’s capacity costs, rather
than RPM-based pricing, should form the basis of the state compensation mechanism
established in this proceeding. Upon review of the considerable evidence in this
proceeding, we find that the record supports compensation of $188.88/ MW-day as an
appropriate charge to enable AEP-Ohio to recover its capacity costs for its FRR obligations
from CRES providers. We also find that, as a means to encourage the firther development
of retail competition in AEP-Ohio’s service territory, the Company should modify its
atcounting procedures to defer the difference between the adjusted RPM rate currently in
effect and AEP-Ohio’s incurred capacity costs, to the extent that such costs do not exceed
the capacity charge approved today. We believe that this approach successﬁllly balances
the Commission’s objectives and the interests of the many parties to this proceedmg

' The record reflects a range in AEP-Ohio’s cost of capacity from a low of $78. 53/ MW-
day, put forth by FES, to the Company’s high of $355.72/ MW-day, asa merged entity, with
Staff and OEG offermg recommendations more in the middle of the range (AEP-Ohio Ex.
102 at 21; FES Ex. 103 at 55; Staff Ex. 105 at Ex. ESM~4; OEG Ex. 102 at 10-11): The
" Commission finds that Staff's determination of AEP-Ohio’s capacity costs is reasonable, -
supported by the evidence of record, and should be adopted as modified in this order.
Initially, we note that no party other than AEP-Chio appears to senously challenge Staff's
retommended cost-based capacity pricing mechanism in this case. Addmonally, we do not
believe that AEP-Ohio has demonstrated that its proposed charge of $355.72/ MW-day falls
w1thm the zone of reasonableness, nor do we believe that FES’ proposed charge of
$78.53/ MW-day would result in feasonable compensai;xon for the Company’s FRR capac:ty
obhgaﬂons v

‘The Comrmssmn believes that the approach used by Staff isan appropnate method
for deterrmmng AEP-Ohio’s capacity costs. In deriving its recommended charge, Staff
followed its traditional process of makmg reasonable adjustments to AEP-Ohio’s proposed
capacity -pricing mechanism, which is ‘based on the capacity portion of a formula rate
templafe approved by FERC for one of the Company’s affiliates and was modlfled by the
Company for use in this case with data from its FERC Form 1 (Sta.ff Ex. 103 at 10-12; AEP-
Ohio Ex. 102 at 8, 9).. As AEP-Ohio notes, FERC—approved formula rates are routmely used
by the Company’ s affiliates in other states (AEP-Ohio Ex. 102 at 8; Tr. I at 253). Given that
conipensation for AFP-Ohio’s FRR capacity obligations from CRES providers is wholesale
in nature; we find that AEP-Ohio’s formula rate template is an appropriate starting point for
- determination of its capacity costs. From that starhng point, Staff made a number of
reasonable. adjustments to AEP-Ohio’s proposal in order to be consistent with the
Commission’s ratemaking practices. Staff further adjusted AEP-Ohio’s proposed ¢apacity
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pricing to account for margms from off-system energy sales and ancillary receipts (Staff Ex.
101 at 4). We agree with Staff, FES, and OCC that an offset for energy-related sales is
necessaty to ensure that AEP«Ohm does not over recover its capacity costs through recovery
of its embedded costs as well as OSS‘margins (FES Ex. 103 at 4546).

AEP-Chio takes issue with the ad]ustments made by Staff witness Smith as Well as
with BVA's calculation of the energy credit. The Commission believes that the adjustments
to AEP-Ohio’s proposed capacity pricing mechanism that were made by Staff witness Smith
are, for the most part, reasonable and consistent with our ratemaking prachces in Ohio.

With regard to AEP-Ohio’s prepaid pension asset, however, we agree with the Company
~ that Mr. Smith's exclusion of this item was inconsistent with Staff’s recommendahon in the

Company’s recent distrlbuhon rate case (AEP-O}uo Ex. 129A; AEP-Ohio Ex. 129B), as well
as with our treatment of pension expense in other proceedings. 10 We see no reason to vary

our practlce in the present case and, therefore, find that AEP-Ohio’s pl‘epald pensmn asset

should “niot have "beén “éxcluded. ~The result of our ad]ustment increases Staff's

reconunendatmn by $3. 20/ MW—day (AEP-Ohxo Ex. 142 at 16, Bx. WAA-R7). Smularly, with
respect to AEP-Ohio’s severance program costs, we find that Mr. Smith’s exclusion of such
costs was inconsistent with their treatment in the Company s distribution rate case.

Amortization of the severance program costs over a three-year period incréases Staff's

recommendation by $4.07/ MW-day. - (AEP-Ohio Ex. 142 at 16-17.) Further, upon
consideration of the arguments with respect to the appropnate return on equity, we find
that AEP-Ohio’s recommendation of 11.15 percent is reasonable and should-be adopted. As
AEP—.th notes, Staff s recommended return on equity was solely | based on the negotiated
reéturii on equity in the Company’ s dlstnbutlon rate case (Staff Ex. 103 at 12-13), which has’
no precedenhal effect pursuant to the express terms of the snpulahon adopted by the
Comimission in that case. Qur adoption of a return on’ equity’ of 11. 15 percent:smcreases
Stalf’s recommendation by $10.09/ MW- -day (AEP-Ohio Ex. 142 at 17). We also agre
AEPJITuo that certam energy costs were trapped in Staff’s calcuIatlon of its fecomim
capacity charge, in that Staff witness Smith regarded such costs as energy ; related and thus
excluded themi from his calculahons, _whﬂe EVA dlsregarded them in its detenmnanon of

the energy credit. Accordmgly, we find that Staff’s récommendation should be increased by'
$20.11/MW- day to account for these trapped costs. (AEP-Ohio Ex. 143 at 5-6))

-

Addmonally, the Comnussmn fmds, on the whole, that Staff’s reconimendéd energy
credit, as put forth by EVA, is reasonable. AEP-Ohio raises 4 number of arguments as to
why Staff’s senergy credit, a5 «calculated by EVA, should not be adopted by the Commission.
In essence, AEP-Ohio fundamenta]:ly dxsagrees with the methodology used by EVA.
Although we find that EVA’s methodology should be adopted, we agree with AEP-Ohio

t0 See, e.g.. In the Matter of the Application of Oltio Edison Company, The Cleveland Electric Hluminating Company,
and The Toledo Edison Company for Authority to Increase Rates for Distribution Service, Modify Certain
Accounfmg Practices, and for Tariff Approvals, Case No. 07-551-EL-AIR, ef ai., Opinion and Order (January

" 21,2009),at16.
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that EVA’s calculation should have accounted for the Company’s full requlrements
obligation to serve Wheeling Power Company, a point that Staff did not dispute in its briefs.
As AEP-Ohio witness Allen testified, the Company’s sales to Wheeling Power Company
reduce the quantity of generation available for OSS and thus should have been reflected in
EVA’s calculation of 0SS margins. (AEP-Ohio Ex. 142 at 10-11, Ex. WAA-R5). The result of
this ad;ustment reduces Staff's recommended energy credit by $5/MW-day (AEP-Ohio Ex.
142 at 11, Ex. WAA-R5) to $147.41/MW-day. The overall effect of this adjustment, in
combination with the adjustments for AEP-Ohio’s prepaid pension asset, severance
program costs, return on eqmty, and trapped costs, results in a capacity charge of
, $188.88/ MW-day.

_ We note that a charge of $188.88/MW-day is fairly in line with OEG’s alternate
recommendation that the capacity charge not exceed $145.79/MW-day, which was the
adjusted RPM rate in effect in the prior PJM delivery year that recently con¢luded (OEG Ex.
102 at 10-11). The close proximity of our approved charge with OEG's recommendation is
further confirmation that the approved charge falls within the zone of reasonableness.
Additionally, as OEG notes, a charge of $145.79/ MW-day afforded AEP-Ohio an adequate
return on equity. In 2011, AEP-Ohio earned a per books, unadjusted return of 10.21 percent,
or an adjusted return of 11.42 percent after ad]ustments for plant impairment expense and
certain non-recurring revenue (OEG Ex. 102 at 11, Ex. LK-3). At the same time, the capac1ty
charge was not so high as to hinder retail competition in AEP-Ohio’s service territory. In
the first quarter of 2011, the RPM price was $220.96/ MW-day and only 7.1 percent of AEP-
Chio’s total load had switched to a CRES provider. However, by the end of the year, with a
lower RPM price of $145 79/ MW-day in effect, shopping had 51gmf1cant1y increased in
AEP-Ohio’s service terntory, with 19.10 percent of the Company’s total load having elected
to shop (specrﬁcally, 5.53 percent of the residential class, 33.88 percent of the comimercial
class, and 18.26 percent of the industrial class). (OBG Ex. 102 at 11.) We expect that the
approved compensation of $188.88/ MW-day for AEP-Ohio’s FRR capacity obligations will
likewise ensure that the Company earns an appropriate return on equity, as well as enable
the further development of competxtlon in the Company’s service terntory

Although AEP-Ohio criticizes Staff s proposed capacity pricing mechanism for
various reasons, the Comrmsswn finds that none of these arguments has merit. Fu'st, as a
general matter, AEP-Ohio argues that Staff failed to follow FERC practices and precedent.
We agree with Staff that FERC has different requirements for items such as CWC and CWIP
than are found in Ohio. As Staff notes, the outcome of this case should not be dictated by
FERC practices or precedent but should instead be consistent with Ohio fatemakmg
principles. Although FERC practices and precedent may be irformative in some instances,
the Commission is bound by Ohio law in establishing an appropriate state compensation
mechanism. In response to AEP-Ohio’s specific argument regardmg the exclusion of CWIP,
 Staff explained that Section 4909. 15(A)X1), Rev1sed Codes, requires that construction projects
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must be at least 75 percent complete in order to qualify for a CWIP allowance and that AEP-
OChio faﬂed to demonstrate compliance with this requirement. _

o As prevmusly rnentloned above, AEP—O]:uo raises NUIMErous COncerns regardmg
Staff’s proposed energy ‘credit and offered the rebuttal testimony of Company witness
Meehan in an effort to critique EVA's testimony. Upon review of all of the testimony, the
Commission finds that it is clear that the dispute between AEP-Ohio and Staff amounts toa

‘fundamental difference in me’chodology in everytlung from the calculahon of gross energy
~ nargjns to accounting for operation of the pool agreement AEP-Ohio claims that Staff’s
inputs to the AURORAxmp model result in an overstated energy credit, while Staff atgies
that the Company’s energy - credit is far too low. Essentially, . AEP-Ohio and Staff have
simply offered two quite different approaches in their attempt to forecast market prices for
energy. The Commission concludes that AEP-Ohio has not shown that the process used by
Staff was erroneous or unreasonable. We further find that the approach put forth by EVA is
a proper means of deterrmmng the energy ¢redit and produces an energy credlt that will
~ensure that AEP—Ohlo does riot over recover its capacity costs. .

Accordmgly, we adopt Staff’s proposed energy credit, as modified above to account
for AEP-Ohic’s full reqmrements contract with Wheeling Power Company, and find thata
capacity charge of $188.88/MW-day is just, reasonable, and should be adopted. The.
- Commission agrees with AEP-Chio that the compensation received from CRES providets
for the Company’ s FRR capacity obligations should reasonably and fairly compensate the
Company and should not s:gmﬁcantly undermine the Company’s ability to earn an
; adequate return on its investment. The Commission believes that, by adopting a cost-based

-state compensahon mechanism for, ABP-Ohio, with 2 capac:lty charge of $188.88/ MW-day,
“in conjunction with the authorized deferral of the Company’s incurred capacity costs, to the
extent that the total hcurred capacity costs do not exceed $188 88/ MW- day not recovered
from CRES prowder billings - reflecting the adjustéd RPM-based price, we have
accomphshed those ob]ectwes, wh1le also protecting the 1nterests of all stakeholders

NCLUSIONS OF LAW:

FIND;N_GS OF FACT AND.CO

() AEP-Ohio is a pubhc ut]hty as defined in Section 4905.02,
Rev1sed Code, and as such, is subject to the ]unsdlctlon of tIus
Comn:ussmn

() On November 1, 2010, AEPSC, on béhalf of AEP-Ohm filed an
apphcahon with FERC in FERC Docket No. ER11-1995, and on
November 24, 2010, refiled its. apphcahon, at the direction of
FERC, in FERC Docket No. ER11-2183. The application
proposed to change the basis for compensation for capacity costs
to a cost-based mechanism and included proposed formula rate
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templates under which AEP-Ohio would calculate its capacity
costs under Section D.8 of Schedule 8.1 of the RAA.

By en’cry issued on December 8, 2010, the Commission initiated
an investigation in the present case to determine the impact of
AEP-O}uo s proposed change to its capacity charge

The following parties were granted intervention in this
proceeding: OEG, IEU-Ohio, OCC, OPAE, OMA, OHA, Direct

- Energy, Constellation, FES, Duke, Exelon, IGS, RESA, Schools,

OFBF, Kroger, NFIB, Dominion Retail, AICUO, Grove City, and

On September 7, 2011, the ESP 2 Stipulation was filed by AEP-

Ohio, Staff, and other parties to resolve the issues raised in the
consolidated cases, including the present case.

On December 14, 2011, the Commission adopted the ESP 2
Stipulation with modifications.

By entry on rehearing issued on February 23, 2012, the
Commission revoked its prior approval of the ESP 2 Stipulation,
finding that the signatory parties had not met their burden of
demonsiratmg that the stipulation, as a package, benefits
ratepayers and the public interest.

By entry issued on March 7, 2012, the Commission approved
with modifications, AEP-Ohio’s proposed interim capacity
pricing mechanism.

'A prehea:ing conference occurred on April 11, 2012.
A hearmg commenced on April 17, 2012, and concluded on May

15, 2012. AEP-Ohio offered the direct testimony of five

witnesses and the rebuital testimony of three witnesses.
Additionally, 17 witnesses testified on behalf of various
intervenors and three witnesses tes'a.ﬁed on beha]f of Staff.

Initial br1efs and reply briefs were filed on May 23, 2012, and
May 30, 2012, respectwely A

By entry issued on May 30, 2012, the Commission approved an
extension of AEP-Ohic’s interim capacity pricing mechanism
through July 2, 2012,

37
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(13) The Commission has jurisdiction in this matter pursuant fo
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

(14) The state compensation mechamsmfor AEP-Ohio, as set forth
herein, is just and reasonable and should be adopted.

ORDER:

Ttis, therefore,
OR__D_E_RED, That IE}U-Ohio's mdtion fo dismiss this case b__e denied. It is_,' further,

QRDEREb, That the matlen for pefmiésioﬁ to appear pro kac vice instaifzte? filed by
Derek Shaffer be granted. Itis, further, , o

ORDERED, That the stééé compensation mechanism for AFEP-Ohio be adopted asset '

~ forth herein. Itis, further,

ORDERED, That AEP-Ohio be authorized to defer its incurred capacity costs not

recovered from CRES provider billings to the extent the total incurred capacity costs do not
exceed $188.88/ MW-day. Itis, further, : |

' ORDERED, That the interim capacity pricing mechanism approved on March 7, 2012,
and extended on May 30, 2012, shall remain in place until the carlier of August 8, 2012, or

such time as.the Commission jssues its opinion and order in 11-346, at which point the state
- compensation mechanism approved herein shall be incorporated into the rates to ‘be

effective putsuant to that order. Itis further, ,

| 'ORDERED, That nothing in this opinion and order shall be binding upon this
Commission ‘in any future. proceedmg or investigation involving the justness .or
reasonableness of any rate, charge, fille, or regulation. Itis, furthet, -
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ORDERED That a copy of ﬂ'lJS opinion and order be served upon all parties of record
in this case.

== 'StevenD Lesser o

“CrenlL Robarto 7 / Lynoslby

SJP/GNS;/sc

Entered in the ]ﬁournal

Barcy F. McNeal
Secretary '
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the Capacity. Charges of Ohio Power ) - :2929.EL-U '
Company and Columbus Southem Power ) Case No.10-2029-EL-UNC

Company. o | )

: CONCURRING OPINION
OP COMMISSIONERS ANDRE‘T”_PORTER AND LYNN ‘SLABY

The ma]on’cy opinion and order balances the interests of consumers, supphers, and
AEP-OIuo It provides certainty for consumers and suppliers by resolving questions about
whether there will be a competitive electricity market in the AEP-Ohio  territory,
' specxflcally, and across this state, generally It does so by estabhshmg a state compensahon
mechanism pursuant to which competitive retail electric suppliers have access to RPM-
based market capacity. pricing, which will encourage competition among those supphers,
~ resulting in the benefit to consumers of the Jowest and best possible eIecmc generation rates

. in the AEP-O}uo territory.

Moreover, it recognizes the unportant function and commitment of AEP-Ohm asa
fixed resource requirement entity having dedlcated capaaty to serve consumers in ifs
service territory. However, these resources are not without cost, Accordingly, the order
allows AEP-Ohio to recéiveits actual costs of providing the capacity through the deferral
mecharusm -descnbed therein, which we ‘have determined, after thorough CORSlderatlon of
. ecord in this proceedmg, to be $188 88/ MW-day This result isa falr bala f al
mterests ‘because rather than sub]ectmg AEP-Ohio to RPM capacity rates that were de
fioma market process in which AEP-Ohio did not participate, the order allows AEP-Ohic
to recover the costs of the agreement to which it was a partlapant-dedlcatmg its capamty’
to serve consumers in its setvice territory. Our opinion of this result, in this case, should not
be rmsunderstood as it relates to RPM; by joining the ma]anty opinion, we do riot, in any way,
agree bo arzy description of RPM—based capzzaly rates as being unjust or unreasonable.

‘ Fma]ly, while we prefer to have the state compensahon mechanisim effectwe as of

today, we join with the majonty in setting the effective date of August 8, 2@12 orto comcxde

with our. as~yet umssued ‘opirion and order in Docket No. 11-346-EL-550 , whichéver is
earlier. In an attempt to balance the deferral authorization created in this proceedmg and
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the anticipated mechanism to be considered as part- of Docket No. 11-346-EL-S50 to .
administer the deferral, we agree that it is equitable to tie the decision being made in this

order to thatm 11-346-EL-SS0. . However, we caution that the balance is only achieved
within an expeditious resolution of the 11-346-EL-SSO docket by August 8, 2012. :

" Andre f Porter . / Lynn SlaV

ATP/1S/sc

Entered in ‘the-]ourné‘l _ N

B N1V

L e —

Mﬁhmaﬂ

ﬁércy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

| 'In the Matter of the Coinnﬁﬁsion Review of )

the Capacity Charges of Ohio Power ) - SODOFT TN
Comipany and Columbus Southern Power ) Case No. 10 2_929 EL-UNC |
Company. ‘ o )

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL, L. ROBERTO |

. I join my colleagues in updating the state compensation method for the Fixed
Resource Requirement from that originally adopted implicitly in AEP-Ohio’s first ESP case,
Case No. 08-917-EL-SSO, et al, and explicitly in this matter to a cost-based rate of
$188.88/ MW-day. - : < , . . ._

_ 1 depart from the majority, however, in the analysis of the nature of the Fixéd
Resource Requirement and, as a result, the basis for the Commission’s authority to update
the state compensation method for the Fixed Resource Requirement.

~ Additionally, I dissent &om those portions of the major_ity opinion creating a deferral
of a portion of the authorized cost-based Fixed Resource Requirement rate adopted today.

- What is a Fixed Resource Reguirement?

In order to assure that the transirission system is reliable, PJM requires any one who
wishés to transmit eleciricity over the system to their customers! to provide reliability
assurance that they have the wherewithal - or capacity - to use the transmission system
without crashing it or otherwise destabilizing it for everyone else? The protocols for
thaking this demonstration are contained in the Reliability Assurance Agreement. Each
transmission system user must show that they possess Capacity Resources sufficient to
meet their own needs plus a margin for safety. These Capacity Resources may include a
combination of generation facilities, demand resources, energy efficiency, and Interruptible

1 These transmission users are kriown as a “Load Serving Entity” or “LSE” LSE shall mean any entity{or
the duly designated agent of such an enitity), including a load aggregator or power marketer, (i) servin
end-users within the FJM Region, and (i) that has been granted the authority or has an obligation
putsuant to state or Jocal law, regulation or franchise to sell electric energy to end-users focated within the
PIM Region. Reliability Assurance Agreement Among Load Serving Enfities in the PJM Region, PJM
Interconnéction, LLC., Rate Schedule FERC No. 44 (effective date May 29, 2012) (hereinafter Reliability
Assurance Agreement), Section 1.44. | ;

2 gection 5, Capacity Resource Commitment, PJM Open Access Transmission Tariff (effective date June 8,
2012), at 2395.2443. '
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Load for Reliability.3 Capacity Resources may even include a transmission upgrade.# The
Fixed Resource Requirement is nothing more than an enforceable agreement that for a finite
period one transmission user will demonstrate on behalf of other fransmission users within
a specified territory that sufficient Capacity Resources exist to meet all of their respective
reliability needs. During this period, the transmission user offering to provide the Fixed
Resource Requirement is the sole authorized means by which a transmission user who opts
to use this service may demonstrate the adequacy of their Capacity Resources> This
demonstration is embodied in a Fixed Resource Requirement Capacity Plan that describes a
portfolio of the generation, demand resources, energy efficiency, Interruptible Load for
Reliability, and transmission upgrades it plans to use to meet the Capacity Resource
. requirements for the ferritory® The Ohio Supreme Court has noted that regional
transmission organizations, such as PJM, provide transmission services through FERC
approved rates and tariffs” Thus, the Fixed Resource Requirement is a commitment to
provide a fransmission service pursuant to the tariffs filed by PJM with FERC.

As established iri this matter, AEP-Ohio has committed to. provide the Fixed
Resource Requirement for all transmission users offering electricity for sale to retail
customers within the footprint of its system. No other entity may provide this service
during the term of the current AEP-Ohio Fixed Resource Requirement Capacity Plan.

Commission Authority to Establish State Com; ensation Method
for the Fixed Resource Requirement Service

Chapter 4928, Revised Code, defines “retail eleciric service” to mean any service
‘involved in the supply or arranging for the supply of electricity to ultimate consumers in
this state, from the point of generation to the point of consumption. For purposés of
Chapter 4928, Revised Code, retail electric service includes, among other things,
transmission service8 As discussed, supra, AEP-Ohio is the sole provider of the Fixed
Resource Requirement service for other transmission users operating within its footprint
until the expiration of its obligation on June 1, 2015, As such, this service is a
“noncompetitive retail electric service” pursuant to Sections 4928.01(A)(21) and 4928.03,
Revised Code. This Commission is empowered to set rates for noncompetitive retail electric
services. While PIM could certainly propose a tariff for FERC adoption directing PIM to

3 Réliabi}i@y Assurance Ag:eemen{, Schedule 6, Procedures for Demand Resources, ILR, and Energy
Efficlenicy. o " ’

4 Reliability Assurance Agreement, Schedule 8.1, Section D.6. .

5 Reliability Assurance Agréement, Section 1.29 defines the Fixed Resource Requirement Capacity Plan to
mean 2 Jong-term plan for the commitment of Capacify Resources to satisfy the capacity obligations ofa
Party that has elected the FRR Alternative, as more fully set forth in Schedule 8.1 to this Agreement.

6 Reliability Assutance Agreement, Section 7.4, Fixed Resource Requirement Alternative.

7 Ohio Consumers' Counsel v. PUCO, 111 Ohio St.3d. 384, 856 N.E.2d 940 (2006).

8  Gection 4928.01{A)(27), Revised Code.
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establish a compensation method for Fixed Resource Requirement service, it has opted not
to do so in favor of a state compensation. method when a state chooses to establish one.
When this Commission chobses to establish a state compensation method for a
noncompetitive retail electric service, the adopted rate must be just and reasonable based
 upon traditional cost-of-service principles. S

This Commission previously established a state compensation method for AEP-
Ohio’s Fixed Resource Requirement service within AEP-Ohio’s initial ESP. AEP-Chio
received compensation for its Fixed Resource Requirement service through both the
provider of last resort charges to certain retail shopping customers and a capacity charge
Jevied on competitive retail providers that was established by the three-year capacity
auction conducted by PJM.? Since the Commission adopted this compensation method, the
Ohio Supreme Court reversed the authorized provider of last resort charges,1® and the
' auction value of the capacity charges has fallen precipitously, as has the relative proportion

of shoppeérs to non-shoppers. - ‘ T

I agree with the majority that the Commission is empowered pursuant to its general

supervisory authority found in Sections 4905.04, 4905.05, and 4905.06, Revised Code to
establish an appropriate rate for the Fixed Resource Requirement service. I also agree that.

pursuant to regulatory authority under Chapter 4905, Revised Code, as well as Chapter

4909, Revised Code a cost-based comperisation method is ‘necessary and appropriate.
" Additionally, I find that because the Fixed Resource Requirement is a nioncompetitive retail
électric service, the Commission must establish the appropriate rate based upon traditional
cost of service principles. Finally, I find specific authority within Section 4909.13, Revised
Code, for a process by which the Commission may catse further hearings and
investigations and may examine into all matters which may change, modify, or affect any
finding of fact previously made. Given the change in circumstances since the Commission
adopted the initial state compensation for AEP-Ohio’s Fixed Resource Requiremhent service,

it is appropriate for the Commission to revisit and adjust that rate to reflect current .
circumstances as we have today. : :

“Deferral”

In prior cases, this Commission has fevied arate or tariff on a group of customers but
deferred collection of revenues due from that group until a later date. In this instance, the

majority proposes to establish a rate for the Fixed Resource Requirement service provided

% I the Matter of the App?icdﬁpn of Columbus Southern Power Company for Approonl of an Electric Security Plan; '
an Amendment to its Corporaté Sepuration Plan; and the Sale or Transfer of Certain Generating Assets, Case No.

08-917-EL-S90, et al., Opinion and Order (March 18, 2009), Bntry on Rehearing (July 23, 2009); In the Matter
of the Commission Review of the Capacity Charges .of Ohio Power Company and Columbus Southern Power

Company, Case No. 10-2929-EL-UNC, Entry {December 8, 2010). -
10 [n e Application of Columbus S. Power Co., 128 Ohio St:3d 512 (2011).
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by AEP-Ohio to other transmission users but then to discount that rate such that the
transmission users will never pay it. The difference between the authorized rate and that

paid by the other transmission users will be booked for future payment not by the

transmission users but by retail electricity customers. The stated purpose of this device is to
promote competition. '

As an jnitial matter, I am not convinced on the record before us that competition has
suffered sufficiently or will suffer sufficiently during the remaining term of the Fixed
Resource Requirement as the result of the state compensation method to warrant
intervention in the market. If it did, the Commission could consider regulatory options
such as shopping credits granted to the consumers to promote consumer entry into the
market, With more buyers in the market, in theory, more sellers should enter and prices
should fall. The method seletted by the majority, however, attempts to entice more sellers
to the market by offering a significant, no-strings-attached, unearned benefit. This policy
choice opetates on faith alone that sellers will compete at levels that drop energy prices
while transferring the unearned discount to consumers. If the retail providers do not pass
along the entirety of the discount, then consumiers will certainly and inevitably pay twice
for the discount today granted to the retail suppliers. To be clear, unless every retail
provider disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping consurners will pay more for Fixed Resource Requirements service than the retail
. provider did. This represents the first payment by the consumer for the service. Then the
deferral, with carrying costs, will come due and the consumer will pay for it all over again —
plus interest. |

1 find that that the mechanism labeled a “Jeferral” in the m'ajority opinion is an
unnecessary, ineffective, and costly intervention into the market that I cannot support.
Thus, I dissent from those portions of the majority opinion adopting this mechanism.

L

ST

Cheryl L. Roberto

Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Comrmsswn Revxew )

of the Capacity Charges of Ohio Power )
Company and Colu_mbus Southern Power )

| Company..

The Commissio’n ﬁndS' -

-

2

" On March 18 2009, in Case No. 08-917—EL—SSO et al.,| the

 mechariism, pursuant to Section 205 of the Féderal Pows

Case No. 10-2029-ELLUNC
) | '
ENTRY ON REHEARING

Commission issued its opinion and order regarding| the
apphcation for an electric security plan (ESP) for Columbus
Southern Power Company (CSP) and Ohio  Power
Company (OP) (jointly, AEP-Ohio or the Company)!

pursuant to Section 4928:143, Revised Code’ (ESP 1 Ordér)2
The ESP 1 Order was appealed to the Ohio Supreme Court

~ and subsequently remanded to the Commission for further

proceedings.

On November 1, 2010, American Electnc Power Seryice
Corporahon (AEPSC), on behalf of AEP~Oluo, filed an
‘applxcatwn with ‘the Federal Energy Regula ory
¢ mission (FERC) in FERC Docket No. EF .10n
November 24, 2010, at the dr_rectlon of Fi » PSC

*reﬁled the apphcatlon in FERC Docket No, ‘ER11-4'18'3
(FERC ﬁlmg) The apphcahon proposed to change| the -

basis for compensanon for capacity costs to a cost-based

Act and Section D.8 of Schedule 8.1 of the Reliability
Assurance Agreement (RAA) for the reg10nal transnms ion
orgamzatlon, PIM Interconnection, LLC (PJM), and
i proposed formula rate templates urider. which

Ki@P—Oho would calculate its capaaty costs.

1 By entry 1ssued on March 7, 2012 the Comtmsswn approved and conﬁrmed ;

OP, effective December 31, 2011. In the Matter of the Application bf Ohio Power Comg

je merger of CSP into
any and Columbus

Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376-EL—UNC
2 In the Mater of the Applicition of Colunmibus Southérn Power Compiny for Approval of an Electric Security

Platt; an Aitiendment to'its Corporate Separahon Plan; and the Sale or Tratisfer of Ce
Casé No. 08-917-EL-SS0; I the Matter of the Applzcatwn of Ohio Power Compi
Electric Secunty Plan; and an Amendment to its Corporate Separation Plan, Case No

riain Generating Assets,
giy for Approval of its

08—918—EL—SSO
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By entry issued on December 8, 2010, in the abdve-

captioned case, the Commission found that ‘J an

investigation was necessary in order to determing |the

impact of he peopesed henge 1o AEP-Ofio's capaly

_charge (Initial Entry). Consequgn’dy, the Commission

sought public comments regarding the following issues: (1)

‘what changes to the current state compensation mechanism

(SCM) were appropriate to determine AEP-Ohio’s fixed
resource requirement (FRR) capacity charge to OQhio
competitive retail electric service (CRES) providers, which
are referred to as alternative load serving entities within
PJM; (2) the degree to which AEP-Ohio’s capacity charge
was currently being recovered through retail rates

“approved by the Commission or other capacity charges;

and (3) the impact of AEP-Ohio’s capacity ¢harge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio,
the Commission explicitly adopted as the SCM for}the
Company, during the pendency of the review, the curfent
capacity charge established by the three-year capdcity
auction conducted by PJM based on its reliability priting
model (RPM). ‘ ‘

Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s jour al.

On January 7, 2011, AEP-Ohio filed an application| for
rehearing of the Initial Entry, Memoranda contra 4

Ohio’s application for rehearing were filed by Industrial
Energy Users-Ohio (IEU-Ohio); FirstEnergy Solutjons
Corp. (FES); Ohio Partners for Affordable Energy (OPAE);

 and Constellation Energy Commodities Group, Inc. and

Constellation NéWEnergy, Inc. (ioinfly,Constellation). .

On January 27, 2011, in Case No. 11-346-EL-SS0, et al.,
AEP-Ohio filed an application for a standard service offer

3  OnNovember 17, 2011, OPAE filed a notice of withdrawal from this case.
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(8S0) in the form of a new ESP, pursuant' to SecLion
4928143, Revised Code (ESP 2 Case).4 -

(7) By entry dated February 2, 2011, the Commission granted

: rehearing of the Initial Entry for further consideration of

the matters specified in AEP-Ohio’s application for

rehearing. The Commission noted that the SCM adopted

in the Tnitial Entry would remain in effect during |the
pendency of its review. :

(8) " By entry issued on August 11, 2011, the attorney examiner
set a procedural schedule in order to establish | an
evidentiary record on a proper SCM. The evidentiary
hearing was scheduled to commence on October 4, 2011,
and interested parties were directed to develop| an
evidentiary record on the appropriate capacity rost
pricing/recovery mechanism, including, if necessary, | the
appropriate components of any proposed capacity tost
recovery mechanism.

(9)  On September 7, 2011, a stipulation and recommendation
* (ESP 2 Stipulation) was filed by AEP-Ohio, Staff, and ofher
parties to resolve the issues raised in the ESP 2 Case pnd
several other cases pending before the Commis’fion
‘(consolidated cases)S including the above-captioned dase.
Pursuant to an entry issued on Septemiber 16, 2011, | the
consolidated cases were consolidated for the sole pprp}ose

of considering the ESP 2 Stipulation. The Septemben 16,

2011, entry also stayed the procedural schedules in!the

Power Company for
d Code, in the Form of
tter of the Application
Certain Accointing

4 In the Matter of the Appttcahon of Columbus Southern Power Company and Okhi
Auithority to Establish a Standard Service Offer Pursuant to Séction 4928.143, Revi
' an Electric Security Plan, Case No. 11-346-EL-S50 and 11-348-EL-5S0; In the

of Columbus Southern Power Company and Ohio Power Company for Approval ¢

Authirity, Case No. 11:349-EL-AAM and 11-350-EL-AAM. .

5 In the Matier of the Application of Ohio Power Company and Columbus Southeryt Power Contpuny for
Authotit to Merge and Related Approvals, Case No, 10-2376-EL-UNC; In the Matter of the Application of
Col \ Poiver Cotmparty to Amend its Emérgency Curtailmett Service [Riders, Case No. 10-

343-EL-ATA; In the Matter of the Application of Ohio Power Company o Amend its Emergency

Cartaimrit Service Riders, Case No. 10-MA-EL-ATA; In the Malter of the Commission Review of the
Capacity Charges of Ohio Power Company and Columbus Southern Poweér Company, Case No. 10-2929-EL~

UNC; In the Matter of the Application of Columbis Southern Power Compary for Approval of a Mechanism
 to Recover Deferred Fuel Costs Pursuant to Section 4928.144, Revised Code, Case No, 11:4920-EL-RDR; In
the Matter of the Aplication of Ohio Power Company for Approval of  Mechanisn tol Recover Deferred Fuel
Closts Pursuant to Section 4928.144, Revised Code, Case No. 11-4921-EL-RDR. ' :
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(10)

(11)

pending cases, including this proceeding, until the

Commission specifically ordered otherwise. . [The

evidentiary hearing on the ESP 2 Stipulation commerced
on October 4, 2011, and concluded on October 27, 2011,

On December 14,2011, the Commission issued an opiﬁon
and -order in the consolidated cases, ‘modifying and
adopting the ESP 2 Stipulation, including its twortier

capacity pricing mechanism (Initial ESP 2 Order). . On

January 23, 2012, the Commission issued an entry

‘larifying certain aspects of the Iriitial ESP 2 Order (Initial

ESP 2 Clarification Entry). Subsequently, on February 23,
2012, the Commission issued an entry on rehearing in the

consolidated cases, granting rehearing in part (Initial ESP 2

Entry on Rehearing). Finding that the signatory pattigs to.

the ESP ‘2 Stipulation had not met their burder
demonstrating that the stipulation, as a package, benefits
ratepayers and the public interest, as required by the
Commission’s three-part tést for the consideration of
sﬁpulations, the Commission rejected the ESP 2 Stipulation.
The Commission directed AEP-Ohio to file, no later tha
February 28, 2012, new proposed tariffs to continue) the
provisions, terms, and conditions of its previous ESP,
including an appropriate application of capacity charges

.

‘under the approved SCM established in the present case.

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).
Specifically, the Commission approved a two-tier capacity
pricing mechanism modeled after the one recommended in
the ESP 2 Stipulation. Approval of the interim capacity
pricing mechanism was subject to  the darifications
contained in the Initial ESP 2 Clarification Entry issiied in
the consolidated cases, including the darification to include

mercantile cistoiners as  governmental aggregation
‘customers eligible to receive capacity pricing based on

PJM’s RPM. Under the two-tier capacity priging
mechanism, the first 21 percent of each customer classjwas
entitled to tier-one, RPM-based capacity pricing. | All

customers of governmental aggregations approved on or
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“before November 8, 2011, were also entitled to receive tier-

one, RPM-based capacity pricing. For all other éuétomer_:é,
the second-tier charge for capacity was $255/megawatt-

“day (MW-day). In accordance with the Interim Relief

Entry, the interim rate was to remain in effect until May 31,
2012, at which point the charge for capacity under the 3CM
would revert to the current RPM price in effect pursuant to

~ yeéar.

(12)

On March 14, 2012, an application for reheating of: the
Interim Relief Entry was filed by the Retail Energy Supply
Association (RESA); Applications for rehearing were jalso

 filed by FES and IEU-Chio on March 21, 2012, and March

(13)

(14

(15)

(16)

27, 2012, respectively. Memoranda contra the applica
for reheating were filed by AEP—'Q*Hio. _

By entry issued on April 11, 2012, the Commission granted
rehearing of the Interim Relief Entry for further
consideration of the mattets specified in the applications
for rehearing filed by RESA, FES, and IEU-Ohio,

The evidentiary hearing in this case commenced on April
17,2012, and concluded on May 15, 2012. ’ ‘

On April 30, 2012, AEP-Ohio filed a motion for extension of
the interim relief granted by the Commission in the Interim
Relief Entry. By eéntry issued on May 30, 2012, the
Commission approved an‘extension of the interim capacity
pricing mechanism through July 2, 2012 (Inferim Relief
Extension Entry). | |

On June 15, 2012, an application for rehearing of| the

Interim Relief Extension Entry was filed by FES.

Applictions for rehearing were aiso iled by IEU-Ohiojand
the Ohio Manufactuters’” Association (OMA) on June 19,
2012, and June 20, 2012, respectively. A memorandum

contra the applications for rehearing was filed by AEP-

17)

‘Ohio on June 25, 2012.

By opinion and order issued on July 2, 201"-2,i the
Commission approved a capacity pricing mechanism for

- AEP-Ohio (Capacity Order). The Commission established

the PJM base residual auction for the 2012/2013 delivery
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$188.88/MW-day as the appropriate charge to enable AjLEP-
Ohio to recover its capacity costs pursuant to its ¥RR
obligations from CRES providers.  However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that ithe
RPM-based rate will promote retail electric competitjon.
The Commission authorized AEP-Ohio to modify: its
accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case. :

(18) By entry on rehearing issued on July 11, 2012, ‘the
Commission granted rehearing of the Interim Relief
Extension Entry for further consideration of the matters
specified in the applications for rehearing filed by KES;
IEU-Ohio, and OMA.

(19) On July 20, 2012, AEP-Ohio filed an application | for
rehearing of the Capacity Order. The Ohio Energy Group
(OEG) filed an application for rehearing and a corrected
application for rehearing of the Capacity Order on July 26,
2012, and July 27, 2012, respectively. On August 1, 2012,
applications for rehearing of the Capacity Order were ffled
by IEU-Ohio; FES; Ohio Association of School Business
Officials, Ohio School Boards Association, Buckeye
Asseciation of School Administrators, and Ohio Sc¢hpols
Coundil (collectively, Schools); and the Ohlo Consumers’
Counsel (OCC). OMA and the Otiio Hospital Association
(OHA) filed a joint application for rehearing on August 1,
2012. Memoranda contra the various applications | for
rehearing were filed by Duke Energy Retail Sales, LLC
(Duke); TEU-Ohio; FES; Schools; OMA; OCC; OEG; AEP-
Ohio; RESA; and 'Interstate Gas Supply, Inc. (IGS). Joint

" memoranda contra were filed by Constellation and Ex¢lon
Generation Company, LLC (Exelon); and by Direct Engrgy

Services, LLC and Direct Energy Business, LLC (ointly,

Direct Energy), along with RESA.

6  The joint memorandum contra was also signed on behalf of Exelon Energy Company, Inc., which
has not sought intervention in this proceeding. As a non-party, its participation in the joint
memorandum contra was improper and, therefore, will not be afforded iany weight by the

| ‘

Cotmmission.



10-2929-EL-UNC . | 7

(20) On August 7, 2012, OEG filed a motion for leave to reply -

‘and reply to the memorandum contra filed by AEP-Ohio *
on August 6, 2012.  On that same date, AEP-Ohio filed a \
motion to strike OEG’s motion and reply on the grounds
that Rule 4901-1-35, Ohio- Administrative Code (O.AIC),
does not prov1de for the filing of & reply toa memoran fum
conira an apphcatlon for rehearing.

‘The Commission finds that OEG’s motion is procedurally
deficient in several respects. First, as we have recognized
in prior cases, Rule 4901-1-35, O A.C., does not contemplate
the filing of a reply to a ‘memoranduin contra an
' apphcatlon for rehearing.” Additionally, although OEG's
- filing is styled as a motion and reply, the filing is
essentlally a repIy only, lacking a motion fand
memotandum in support. OEG, therefore, also failed to
comply with the requirements for a proper motion, as
specified in Rule 4901-1-12, O.AC. In any event,| the
Commission has reviewed OEG'’s fﬂmg and finds that ﬁ)EG
merely reiterates arguments that it has already r ised
elsewhere in this proceeding. Accordmgiy, OEG's m¢ tion
for leave to file a reply should be denied and its reply
should not be considered as part of the record in |this
_proceedmg Further, AEP—Ohlo s motion to strxke shpuld
be demed as moot.

(21) On August 15, 2012 the Commlssmn issued an entry on
rehearing, granting rehearing of the Capacity - Otdet for

~ further consideration of the matters specified in| the
applications for rehgaring filed by AEP-Ohlo, OEG, [EU-

Ohio, FES, Schools OMA, OHA, and OCC

(22) The Comxmssmn has reviewed and cons1dered all of the
arguments raised in the applications for rehearing of the
Initial Entry, Interim Relief Entry, Interim Relief Exterision
itry, and Capamty Order. In this entry on rehearmg the
ymisgion will address all of the asagnmen’cs of error by
sub;ect tatter as set forth below. Any arguments on
’ rehearmg not speaﬁca]]y discussed herein have been

I

7 See, e.g., In the Mitter of the Commission Investigation of the Intrastate Universal 4emce Discounts, Case
No. 97-632-TP-COI, Entry on Rehearing (July 8, 2009). ) ] '
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thoroughly and adequately considered by the Commission
and are being denied.

Initial Entry

@)

(24)

Jurisdiction and Preemption

AEP-Ohio asserts that the Initial Entry is unreasonable and |

unlawful because the Commission, as a creature of statute,
lacks jurisdiction under both federal and state law to igsue
an order that affects wholesale rates regulated by FHRC.
According to AEP-Ohio, the provision of generation
capacity to CRES providers is a wholesale transaction that
falls within the exclusive ratemaking jurisdiction of FERC.
AEP-Ohio adds that no provision of Title 49, Revised Cbde,

authorizes the Commission to establish wholesale prices’

for the Company's provision of capacity to CRES

‘providers. Additionally, AEP-Ohio believes that Sedtion

D8 of Schedule 8.1 of the RAA does not allow: the

‘Commission to adopt RPM-based capacity pricing as the

SCM. AEP-Ohio argues that RPM-based capacity pricing,
as the default option, is an available pricing option orily if
there is no SCM. : ' .

On a related note, AEP-Ohio also contends that the
portions of the Initial Entry relating to the establishment of
an SCM are in direct conflict with, anid preempted by,
federal law. AEP-Ohio notes that Section D.8 of Schedule

8.1 of the RAA is a provision of a FERC-approved fariff .

that is subject to FERC’s exclusive jurisdiction. AEP-Ohio

(25)

further notes that the provision of capacity service to CRES

'pr"c})viders_ is a wholesale transaction that falls excluSive’ly

within FERC's jurisdiction. Accordingly, AEP-Ohi¢ argues
that the Commission’s initiation of this proceeding was an
attempt to delay or derail FERC's review of the Company’s
FERC filing and to usurp FERC’s role in resolving] this
matter, and that the Commission has acted without regard
for the supremacy of federal law. o

In its memorandum contra, IEU-Ohio contends that the

Commission has not exercised jurisdiction over any subject
that is within FERC’s exclusive ]unsdlctlon. According to
TEU-Ohio, because AEP-Ohio’s POLR charge was proposed
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and approved as a distribution charge and distribution
service is subject to the exclusive jurisdiction of |the
Commission, the Commission’s determination as to hat
compensation is provided by the POLR charge raises no
issue that is subject to FERC's ]urlsdlctlon IEU-Ohio also
notes that the Commission has previously re]ected the
argument that a specific grant of authority from Ithe
General Assembly is required before it can makp a
determination that has significance for purposes of
1mp1ementmg a requirement approved by FERC |

(26) FES argues that, pursuant to Section D.8 of Schedule 8; 1 of
the RAA, AEP-Ol'uo, as an FRR Enuty, has no option to
seek wholesale recovery of capacity costs associated with
retail switching, if an SCM is in place. Additionally, FES
asserts that the Commission has ]unsdlct:on to revzew
' AEP-QOhio’s rates. FES emphasizes that AEP-Ohio ad
that the Commission has broad authonty to investigate
matters involving Ohio utilities and that the Commission
may explore such matters even as an adjunct to its pwn
participation in FERC proceedmgs |

(27)  As stated in the Initial Entry, Sections 4905.04, 4905.05,iand
4905,06, Revised Code, grant the Commission authority to
supérvise and regulate all public utilities within| its
jurisdiction. _The Com:mssmn s explicit adoption of an
SCM for AEP-OIno was ‘well within the bounds of| this
broad statutory authorlty Addmonally, we statéd in) the

 Initial Entry that, in light of AEPSC’s FERC filing, a reyiew
was necessary to evaluate the 1mpact of the proposed '
'change to AEP-Ohio’s existing capacity charge. Section
4905.26, Revised Code, provides the Commission er_ch
corisiderable authority to initiate proceedmgs to invest; lgate
vthe reasoriableness of any rate or chatge rendered or
proposed to be reridered by a public utility, which the Ohm

Supreme Court has affirmed on several occasions. 8 We
re, grant rehearmg for the limited purpose of

sing that the investigation initiated the

Comn-ussxon in this proceeding was consistent with Seth

8 See, e.g., Ohio Consumers Counsel v. Pub. Util. Comm., 110 Ohio St.3d 3 , 400 (2006); Allnet
Commumcatzans Services, Inc. v. Pub. util. Comm.,, 32 Ohio 5t.3d 115, 117 (1987); Oh‘io Utilities Co. v.
Pub de Comm., 58 Ohio St.2d 153, 156-158 (1979). i '
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| point ts out that the POLR chii

4905.26, Revised Code, as well as with our authotity un,der
Sectlons 4905, 04, 4905.05, and 4905. 06, Revised Code.

The Commlssmn dlsagrees with AEP-Ohio that we ‘E:ve

‘acted in an area that is reserved exclusively to FERC or that

our actions are preempted by federal law. Although
wholesale transactlons are genera]ly subject to ‘the

- exclusive ]unsdlchon of FERC the Comm1ss1on exercised

]uI'ISdICtIOI'l in this case for the sole purpose of establishing
an appropriate SCM upon review of AEP-Ohio’s prop?sed
capacity charge. In doing so, the Commission agted

consistent with the govérning section of the RAA, which, as -

apart of PPM’s tanffs has béen approved by FERC. Section
D.8 of Schedule 8.1 of the RAA acknowledges the authority

of the Comxmsswn to establish an SCM that, once

established, prevaﬁs over the other compensation methods
addressed in that section. In fact, following issuance of the
Initial Eniry, FERC rejected AEPSC’s proposed forthula
rate in light of the fact that the Commission had established
the SCM.? 'I'herefore, we do not agree that we have
intruded upon FERC's domain. !

Prdizi&er of Last Resort {EOLR! Charge , 1

AEP-Ohio contends that the Imhal Entry is unlawful and
um-easpn_able in ﬁndmg that the POLR charge approved in
thé ESP 1 Order reflected the Company’s cost of supplying

’ eepaaéy for retail loads served by CRES providers and  that

the POLR charge was based upon the continued uée of

RPM pricing to set the capacity charge for CRES prov1&ers

AFP:Ohio hotes that the POLR charge velated to an entirely
different service and was . based on an entirely different set

of costs than the capacity rates provided for under Section

D.8 of Schedule 8.1 of the RAA. Spemﬁcally, AEP-Ohio
rge was based on the right of
etail customers to switch to a CRES prowder and
su equently return to the Company for generation service

under S5O rates, whereas the capacity charge compenbates

the Company for its wholesale FRR capacity obhgatlohs
CRES prowders that serve shopping customers. AEP-Dhio
argues that its retail POLR charge was not the SCM

9 American Elec-tric Pouwer Service Corporation, 134 FERC { 61,039 (2011).

-10-
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(29)

- (30)

envisioned under the RAA and did not compensate Ethe
Company for the wholesale capacity that it makes available
as an FRR Entity under the RAA. !

In its memorandum contra, IEU-Ohio argues that AEP
Ohio’s POLR charge, as it was proposed by the Company

and largely approved by the Commission in the ESP 1
Order, included compensation for capacity costs. [FES
agrees with IEU-Ohio that the POLR charge recovered

capacity costs associated with retail switching. Both IEU-

Ohio and FES note that' AEP-Ohio’s testimony in support

‘of the POLR charge indicated that the charge would
- compensate the Company for the challenges of provxdimg
capacity and energy on short notice. = FES adds that AEP-

Ohio’s POLR charge and its wholesale capacity charge
were both intended to recover capacity costs associated
with accommodating retail choice and ultimately pay for
the same generating capacity. FES and Constellation assert
that AEP-Ohio’s POLR charge was the SCM, contrary to
the Company’s claim. _

In the Initial Entry, the Commission noted that it ;;had

approved retail rates for AEP-Ohio, including recovery of

capacity costs through the POLR -charge to certain retail
shopping customers, based upon the continuation of the
current capacity charges established by PJM’s capacity
auction. We find no error in having made this finding. | The
Comumission approved AEP-Ohio’s retail rates, including
the POLR charge, in the ESP 1 Order. For the most part,
the POLR charge was approved by the Commission jas it
was proposed by AEP-Ohio.l0 AEP-Ohio’s teshmony in
support of the POLR charge indicates that various inputs
were used by the Company to calculate the proposed
charge.ll One of these inputs was the market price, a large
component of which was intended to reflect AEP-Chio’s
capacity obligations as a member of PJM. Although the
purpose of the POLR charge was to compensate AEP-Ohio
for the risk associated with its POLR obligation, we
nonetheless find that the POLR charge was approved, in

10 ESP 1 Order at 3840
11 Cos. Ex. 2-Aat 12-14, 31-32; Tr. XI at 76-77; Tr. XIV at 245.

-11-
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(31

(32)

(33)

'part to recover capacity costs associated with customer

shopping. Accordingly, we find that AEP-Ohio’s request
for rehearing should be denied. :

Due Process

- AEP-Ohio argues that the Initial Entry was issued in a

manner that denied the Company due process and violated
various statutes, including Sections 4903.09, 4905.26, and
4909.16, Revised Code. AFP-Ohio notes that, absent an
emergency situation under Section 4909.16, Revised Code,
the Commission must provide notice and a hearing before
setting a rate. AEP-Ohio argues that there is no emergéncy

in the present case and that the Commission was, therefore,

required to provide notice and a hearing pursuant to! the

- procedural requirements of Section 4905.26, Revised Code,

prior to imposing a capacity pricing mechanism that is
different from the mechanism proposed by the Company in
its FERC filing. Additionally, AEP-Ohio argues that the
Initial Entry was issued in the absence of any record iand
that it provides little explanation as to how the

Commission arrived at its decision to establish a capacu'y

rate, contrary to Section 4903.09, Rev1sed Code. :

IEU-Ohio responds that the Initial Entry did not estabhsh_
or alter any of AEP-Ohio’s rates or charges and that’ the

entry merely confirmed what the Commission 'had

previously determined.

The Commission finds no merit in AEP-Ohio’s due process
claims. The Initial Entry upheld a charge that hadﬂl;een
try

_previously established in the ESP 1 Order. The Initial E

did not institute or even modify AEP-Ohio’s capacity
charge, which was based on RPM pricing both before|and
after issuance of the entry. The purpose of the Initial Entry
was to expressly establish the SCM and maintain RPM
pricing as the basis for the SCM during the pendency of the
review of AEP-Ohio’s proposed change to its. capacity
charge. Additionally, we find that the rationale behind the
Initial Entry was sufficiently explained, consistent with.the
requirements of Section 4903.09, Revised Code. 'The
Commission clearly indicated that it was necessary to
explicitly establish the SCM based on RPM capacity pricing

-12--
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in light of AEPSC’s FERC filing proposing a cost-based
capacity charge. Thus, AEP-Oth s request for reheaq‘mg :

should be denied.

Interim Relief Entry
Jurisdiction

(34) IEU-Ohio argues that the Interim Relief Entry is unlawful
because the Commission is without subject matter
jurisdiction to establish a cost-based capacity charge in this
proceeding. IEU-Ohio notes that the Commission’s
ratemaking authority under state law is governed: by
statute. According to IEU-Ohio, this case is not properly
before the Commission, regardless of whether capdcity
service is con31dered a competitive or noncompetitive rétall
electric service.

(35) As discussed above with respect to the Initial Entry and
addressed further below in regard to the Capacity Order,
the Commission finds that it has jurisdiction under state
law to establish an SCM, pursuant to the general

“ supervisory authority granted by Sections 4905.04, 4903.05,
and 4905.06, Revised Code, and that our review was
consistent with our broad investigative authority uﬂder
Section 4905.26, Revised Code. The Ohio Supreme C0urt
has recognized the Commission’s authority to mvesngate

" an existing rate and, following a hearing, to order a new
rate.]2 Additionally, we believe that a cost-based SCM inay
be established for AEP-Ohio’s FRR capacity obhgahpns,‘
pursuant to our regulatory authority under Chapter 4505,
Revised Code, as well as Chapter 4909, Revised Code,
which enable the Commission to use its traditional
regulatory authority to approve rates that are based on
cost. We find, therefore, that IEU-Ohio’s request| for
rehearing should be denied.

12 Ohio Consumers’ Counsel v. Pub, Util, Comm., 110 Ohio St.3d 394, 400 (2006); Ohw Utilities Co. v. Pub.

Util. Comm., 58 Ohio St.2d 153, 156-158 (1979). :
|
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Process

’ (36) FES and JEU-Ohio contend that the Interim Relief Entry is
_unreasonable, unlawful, and procedurally defective
because it effectively allowed AEP-Ohio to avoid the
statutory procedures to seek the relief granted by 'the
entry.13 FES and IEU-Ohio argue that there is no remedy
or procedure to seek relief from a Commission order other
than to file an application for rehearing pursuant to Section
-4903.10, Revised Code, and that the Commission, in
granting AFEP-Ohio’s motion for relief, allowed ‘the
Company to bypass the rehearing process, IEU-Ohio adds
that the Commission abrogated its prior order directing the
Company to implement RPM-based capacity pricing upon
rejection of the ESP 2 Stipulation, without determining that

- the prior order was unjust or unwarranted.

(37) IEU-Ohio also asserts that the Interim Relief Entry is
unlawful and unreasonable because the Commission failed
to comply with the emergency rate relief provisions found
in Section 4909.16, Revised Code. IEU-Ohio adds that AEP-
Ohio has not invoked the Commission’s emergency
authority pursuant to that statute and, in any event, the
Company failed to present a case supporting emergency
rate relief.

(38) AEP-Ohio responds that its motion for relief did not see k to
revise the Initial ESP 2 Entry on Rehearing, which rejected
the ESP 2 Stipulation. Rather, AEP-Ohio submits that the
motion was filed, pursuant to Rule 4901-1-12, O.A.C,, for
the purpose of seeking interim relief during the pendency
of the ESP 2 Case and the present proceedings. AEP-Ohio
adds that the motion for relief was properly granted based

~ on the evidence and that arguments to the contrary have
already been considered and rejected by the Commissit’rn.

raised regarding the process by which AEP-Ohio sought,
and the Commission granted, interim relief. Although we
recognized in the Interim Relief Entry that AEP-Ohio may

(39) The Commission finds that no new arguments have {een

13 IEU-Ohio joins in the application for rehearing filed by FES, in addition to raising its own
assignments of error.
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(40)

(41)

(42)

43)

have other means to challenge or seek relief froml an
interim SCM based on RPM capacity pricing, we also
found that the Commission is vested with the authority to
modify the SCM that we established in the Initial Entry.
We continue to believe that, just as we have the necessary
authority to establish the SCM, as discussed elsewhere in
this entry, so too may we modify the SCM. Accordingly,
FES’ and IEU-Ohio’s assignments of error should. be
denied. :

- EVidentigrv Record and Basis for Commission’s Decisioh

FES asserts that the Interim Relief Entry is unlawful and

“unreasonable in that it authorized AEP-Ohio to recover a

capacity rate allegedly based on its full embedded costs,

which costs are not authorized by the RAA, are not

recoverable under Ohio law, and do not reflect an offset for
energy revenues, FES contends that, because the ESP 2
Stipulation was rejected, the Commission lacks a record
basis to approve the negotiated rate of $255/MW. -day apan
element of the interim SCM. -

FES further argues that the Interim Relief Entry is |not
based on probative evidence that AEP-Ohio would sdffer
immediate or irreparable financial harm under RPM-bdsed
capacity pricing. FES adds that the Commission erred in
relying on AEP-Ohio’s loss of revenues from its unla

POLR charge as further justification for the tier-two rate of
$255/MW-day. !

AEP-Ohio replies that FES” arguments regarding the tjwo-'

tiered capacity pricing structure have already been

considered and rejected by the Commission on more than
- one occasion, ‘

IEU-Ohio asserts that the Interim Relief Entry is unlawful
and unreasonable because there is no record to supporﬁ the
Commission’s finding that the SCM could risk an urr

and unreasonable result. Like FES, IEU-Ohio argues that it
was unreasonable for the Commission to rely on the fact
that AEP-Ohio is no longer recovering its POLR costs as
support for .the interim SCM, when the Commission
previously determined that the POLR charge was not

-15-



10-2929-EL-UNC

(44)

(45)

N3

justified. Further, TEU-Ohio contends that the Commission

unreasonably relied on evidence supporting the ESP 2
Stipulation, given that the Commission rejected the
stipulation and elected instead to restart this proceeding.
Finally, regarding the Commission’s reasoning that AEP-
Ohio must share off-system sales (OSS) revenues with its
affiliates pursuant to the AEP East Interconnection
Agreement (pool agreement), IEU-Ohio notes that there is
no evidence addressing any shortfall that may occur.

'AEP-Ohio contends that its motion for relief was properly

made and properly granted by the Commission based on
probative evidence in the record. According to AEP-Ohio,
the Commission recognized that the Company’s ability to
mitigate capacity costs with off-system energy sales is
limited. AEP-Ohio adds that the Commission’s everfual
determination that the Company may not assess a POLR
charge does not contradict the fact that the Commission
initially relied upon the Company’s POLR charge in sefting
RPM-based capacity pricing as the SCM in the Initial Entry.

IEU-Ohio also argues that the Interim Relief Entry is
unlawful and unreasonable because the rate increase 14 not

based on any economic justification as required by

Commission precedent. According to IEU-Ohio,! the
Commission stated, in the ESP 1 Order, that AEP-Qhio
must demonstrate the economic basis for a rate increase in
the context of a full rate review. IEU-Ohio argues that,
contrary to this precedent, AEP-Ohio made no showing,

_and the Commission made no finding, that the Company

was suffering an economic shortfall.

The Commission again rejects claims that the relief granted
in the Interim Relief Entry was not based on regord
evidence. The present case was consolidated with| the
ESP2 Case and the other consolidated cases for' the

purpose of considering the ESP 2 Stipulation. As we noted |

in the Interim Relief Entry, the testimony and exhibits
admitted into the record for that purpose remain a part of
the record in this proceeding. Although the Commission
subsequently rejected the ESP 2 Stipulation, that action did
not purge the evidence from the record in this case. Itiwas
thus- appropriate for the Commission to rely upon .that

. 16
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evidence as a basis for granting AEP-Ohio’s motior] for
interim relief. -

In the Interim Relief Entry, the Commission cited ti':ree '
reasons justifying the interim relief granted, specifically the
elimination of AEP-Ohio’s POLR charge, the operation of
the pool agreement, and evidence indicating that RPM-
based capacity pricing is below the Company’s capéaty
costs. With respect to the POLR charge, we merely noted
that AEP-Ohio was no longer receiving a revenue stream
that was intended, in part, to enable the Compan
recover capacity costs.  Although the Commxds:on
determined that AEP-Ohio’s POLR charge was : not
supported by the record on remand, nothing in that order
negated the fact that there are capacity costs associated
with an electric distribution utility’s POLR obligation:and
that such costs may be properly recoverable upon a proper
record* Having noted that AEP-Ohio was no longer
receiving recovery of capacity costs through the POLR
charge, the Commission next pointed to evidence in the
record of the consolidated cases indicating that! the
Company’s capacity costs fall somewhere within the range
of $57.35/MW-day to $355.72/MW-day, as a merged
entity. Finally, we noted that, although AEP-Ohio may sell
its excess supply into the wholesale market when retail
customers switch to CRES providers, the pool agreement
limits the’ Company’s ability to fully benefit from these
 sales, as the margins must be shared with its affiliafes.?
Although ' IEU-Ohio argues that ' AEP-Ohio failed to
demonstrate any shortfall resulting from the operatign of
the pool agreement or any other economic justification for
the interim rate relief, IEU-Ohio offers insufficient support
for its theory that the Company must make such a _ ,
showing. We have previously rejected IEU-Ohio’s !
‘argument that the Commission broadly stated in the ESP 1

i
i

14 In the Matter of the Apphcatzon of Columbus Southern Power Company for Approv of an Electric Security
Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of am Generating Assets,
Case No. 08-917-EL-SSO, ¢t al., Order on Remand (October 3, 2011).

15 AEP-OhioEx.7 at17. ( t
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Order that AEP-Ohio must demonstrate the economic basis
for a rate increase in the context of a full rate review,16

In light of the evidence discussed above, the Commisgion
reasonably concluded that an SCM based on the curfent
 RPM pricing could risk an unjust and unreasonable reBult
for AEP-Ohio. We determined that the two-tier capagity
pricing mechanism, as proposed by AEP-Ohio and

~ modified by the Commission, should be approved or an
interim basis, with the first tier based on RPM pricing, and
the second tier fixed at $255/MW-day, representing a
reasonable charge in the mid portion of the range reflected
in the record. Upon review of the arguments raised on
rehearing, we continue to believe that our rationale; for
granting AEP-Ohio’s interim relief was thoroughly
explained, warranted under the unique circumstances, and
supported by the evidence of record in the consoliddted
cases. Accordingly, FES' and IEU-Ohio’s requests | for
rehearing should be denied.

Discriminatory Pricing

(47) FES argues that the Interim Relief Entry established an
interim SCM that imposed on certain customers a cap
price that was two times more than other customers
contrary to the Commission’s duty to ensure
nondiscriminatory pricing and an effective competitive
market, and in violation of Sections 4905.33, 4905.35,
4928.02, and 4928.17, Revised Code !

(48) Similarly, IEU-Ohio contends that the Interim Relief Entry
is unlawful because the resulting rates were unduly
discriminatory and not comparable. IEU-Ohio notes that
the interim SCM authorized two different capacity rates
without any demonstration that the difference was
justified. IEU-Ohio adds that there has been no showing
that the capacity rates for CRES providers were comparable
to the capacity costs paid by SSO customers.

16  In the Matter of the Application of Columbus Southern Power Company for Approvall of an Electric Security
Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Cerlain Generating Assels,
Case No. 08-917-EL-SSO, et al., Entry on Rehearing (December 14, 2011), at 5—6
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(49) In response to many of IEU-Ohio’s various arguments
including its discrimination claim, AEP-Ohio contends that
IEU-Ohio improperly attempts to relitigate issues that have
already been considered and rejected by the Commissi

(50) The Commission does not agree that the interim capacity
-pricing authorized by the Interim Relief Entry was unduly
discriminatory or otherwise unlawful. We recognize fthat
customers who acted earlier than others to switch fo a
CRES provider benefitted from their prompt action.
However, as we have determined on prior occasions, : tl'us
does not amount to undue preference nor create a.case of
discrimination, given that all customers had an efsual ‘
opportunity to take advantage of the allotted RPM-based
capacity pricing.l? Rehearing on this issue should thws be

demed
 Transition Costs

(51) IEU-Ohio maintains that the Interim Relief Entry is
' unlawful and unreasonable because it permitted AEP-Ohio
to recover transition costs in violation of state [aw.
According to IEU-Ohio, AEP-Ohio’s opportunity to recover
transition costs has ended, pursuant to Section 49% 38,
Revised Code. AEP-Ohio responds that IEU-Ohio merely
repeats an argument that the Commission has previously

rejected.

(52) The Commission disagrees that the Interim Relief Entry
authorized the recovery of transition costs. We do| not
believe that the capacity costs associated with AEP-Ohio’s
FRR obligations constitute transition costs. Pursua:}t to
Section 4928.39, Revised Code, transition costs are ¢osts
that, among meeting other criteria, are directly assignable
or allocable to retail electric generation service provided to
electric consumers in this state. AEP-Ohio’s provision of
capacity to CRES providers, as required by the Company’s
FRR capacity obligations, is not a retail electric service as

17 See, eg., In the Matter of the Application of The Cincinnati Gas & Electric Complny for Approval of its
Electric Transition Plan, Approval of Tariff Changes and New Tariffs, Aut to Modify Current
Accounting Procedures, and Approval to Transfer its Generating Assets to an Exempt Wholesale Generator,

Case No. 99-1658-EL-ETP, ¢t al., Opinion and Order (August 31, 2000), at 41.
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~ defined by Section 4928.01(A)(27), Revxsed Code. ]I'he
capacity service in question is not provided directlyl by
AEP-Ohio to retail customers, but is rather a wholesale
transaction between the Company and CRES providers.
Because AEP-Ohio’s capacity costs are not directly
assignable or allocable to retail electric generation service,
they are not transition costs by definition. IEU-Ohio’s
assignment of error should be denied. :

. Allocation of RPM-Based Capacity Pricing

(53) RESA requests that the Commission grant rehearing for the
purpose of clarifying that the Interim Relief Entry did'not
authorize AEP-Ohio to revoke RPM-based capacity pricing
to any customer who received such pricing pursuant to the
Commission’s approval of the ESP 2 Stipulation. RESA
asserts that, in order to maintain the status quo,
commercial customers that have been receiving RPM-bgsed

~ capacity pricing should have continued to receive such
-\ pricing. According to RESA, the Interim Relief Entry|did
not direct AEP-Ohio to decrease the number of commercial
customers that were receiving RPM-based capacity priding.
RESA notes that the Interim Relief Entry states that the first
- 21 percent of each class shall receive RPM-based capdaty
pncmg, but it did not require that only 21 percent can
receive such pricing. :

RESA argues that it would be unjust and unreasonable to
- charge customers that were shopping and receiving RPM-
based capacity pricing prior to the Commission’s rejection
of the ESP 2 Stipulation, and while the ESP 2 Stipulation
was in place, the tier-two price for capacity. RESA also
argues that it is unjust and unreasonable to decrease: the
amount of RPM-based capacity pricing for the commercial
class from the level authorized in the Initial ESP 2 Ordey, in

of RPM-based capacity pricing for
aggregation. RESA concludes that the Commission should
clarify that any customer that began shopping prior to
September 7, 2012, and received RPM-based capdcity
pricing shall be charged such pricing during the pehod
covered by the Interim Relief Entry.
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- (54)

(55)

Like RESA, FES also notes that AEP-Ohio has interpréted
the Interim Relief Entry to allow RPM-based capdcity-

-pricing to be taken away from a significant numbet of

customers that were shopping as of September 7, 2011,
when the ESP 2 Stipulation was filed. FES notes that both
the ESP 2 Stipulation and the Initial ESP 2 Order
recognized that all shopping customers qualifying for
RPM-based capacity pricing as of September 7, 2011, would
be entitled to continue to receive such pricing. ‘FES argues
that the Commission should have established an interim
SCM based on RPM prices or, alternatively, should confirm
that, during the interim period, all customers that were
shopping as of September 7, 2011, should receive RPM-
based capacity pricing.

AEP-Ohio contends that the applications for rehearing of
RESA and FES should be denied, because they are

" essentially untimely applications for rehearing of the Initial
ESP 2 Clarification Entry in the consolidated cases. AEP--

Ohio asserts that the Interim Relief Entry merely confirmed
that the capacity pricing requirements of the Initial ESP 2
Clarification Entry were to continue on an interim basis,
even though the Comrnission rejected the ESP 2
Stipulation. AEP-Ohio believes that RESA and FES should
have raised their objections to the capacity pricing
requirements by seeking rehearing of the Initial ESP 2
Clarification Entry. AEP-Ohio further argues that RESA

‘and FES ignore the fact that the ESP 2 Stipulation ‘was

rejected by the Commission in its entirety, which
eliminated all of the benefits of the stipulation, and,
therefore, RESA and FES have no basis upon which to
claim that CRES providers should receive those benefits.

Next, AEP-Ohio disputes RESA’s characterization of the
status quo, and argues that the Commission maintained the
status quo by retaining the capacity pricing set forth inl the
Initial ESP 2 Clarification Entry. Finally, AEP-Ohio asserts
that the Initial ESP 2 Clarification Entry, which remained in
effect pursuant to the Interim Relief Entry, required [that
each customer class receive an allocation of RPM-based
capacity pricing for 21 percent of its load, and did' not
permit the reallocation of capacity from one customer ¢lass

21-
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to another. AEP-Ohio argues that RESA has misconstrued
the Interim Relief Entry in representing the 21 percent as a

. rmmmum, not a maximum. g

Imﬂally, the Commission disagrees with AEP-Ohuo s

argument that RESA’s and FES’ applications for rehearing
of the Interim Relief Entry are essentially untimely
applications for rehearing of the Initial ESP 2 Clarification
Entry. Although the Interim Relief Entry was subject td the
clarifications in the Initial ESP 2 Clarification Entry,| the
entries are otherwise entirely distinct and were issued for

different purposes. Whereas the Initial ESP 2 Clarification i

Entry was issued to clarify the terms of our approval of the
ESP 2 Stipulation, the Interim Relief Eniry was issued to
approve an interim SCM in light of our subseqﬁent
rejection of the ESP 2 Stipulation. We find that|the

applications for rehearing of RESA and FES were

appropriate under the circamstances.

Further, the Commission clarifies that all customers that

were shopping as of September 7, 2011, should have
continued to receive RPM-based capacity pricing during

- the period in which the interim SCM was in effect.
. Pursuant to the terms of the ESP 2 Stipulation as apprqved
by the Commission in the Initial ESP 2 Order, customers

that were taking generation service from a CRES provider
as of the date of the ESP 2 Stipulation (i.e., September 7,
2011) were to continue to be served under the RPM prate
applicable for the remainder of the contract term, including
renewals.!8 In the Initial ESP 2 Clarification Entry,| the
Commission confirmed that it had modified the ESP 2
Stipulation to prohibit the allocation of RPM-based
capacity pricing from one customer class to another jand
that this modification dated back to the initial allocjb
among the customer classes based on the September
2011, data. This clarification was not intended to advenﬁely
impact customers already shopping as of September 7,
2011. Likewise, the Interim Relief Entry, which was subject
to the clarifications in the Initial ESP 2 Clarification Entry,
was not intended to discontinue RPM-based capacity

18 Initial ESP 2 Order at 25, 54.
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pncmg for customers shopping as of September 7, 2011.
AEP-Ohio is directed to make any necessary adjustments to
CRES billings that occurred during the interim period
consistent W1th this clarification. ,

_ In’ténm Relief Extension Entry

(57)

Evidentiarv Record and Basis for Commission’s Decision

FES argues that the Interim Relief Extension Entry is
unreasonable and unlawful because it is not based, on
probative or credible evidence that AEP-Ohio would s%f,f:r

immediate or irreparable financial harm under RPM-based
capacity pricing. FES asserts that AEP-Ohio’s cla

regarding the purported harm that would result from
RPM-based capacity pricing are overstated and
unsupported by any evidence in the record. FES adds that

AEP-Ohio made no attempt to comply with ‘the

requirements for emergency rate relief.

Additionally, FES contends that the Interim R%lief
Extension Entry is unreasonable and unlawful because t is

- in direct conflict with the RAA and RPM, pursuant to

which capacity pricing is not based on a traditional cost-of-
service ratemaking methodology, but is instead intended
only to compensate RPM participants, including

~ Entities, for ensuring reliability.  According to FES,

capacity pricing is not intended to compensate AEP-Ohio
for the cost of its generating assets and only the Company’s
avoidable costs are relevant.

FES also argues that the Interim Relief Extension Entry is
unreasonable and unlawful because it imposed caparity

~ pricing above the RPM-based price on tier-one custonfers

that have always been entitled to RPM-based capakity
pricing, without any explanation or supporting evidence.
FES adds that tier-one customers and CRES providers will
be severely prejudiced by the Commission’s modification.

Finally, FES argues that the Interim Relief Extension Emry
is unreasonable and unlawful because it extended: an
improper interim SCM without sufficient justification ab to
why the Commission elected to continue above-mai'ket

23
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(58)

(59)

(60)

capacity pricing, despite its earlier determination that the
interim rates should only remain in effect though May: 31,

- 2012. FES contends that the Commission relied - on

traditional cost-of-service concepts that have no relevance
in this proceedmg -

OMA argues that the Commission’s approval of AlEP—
Ohio’s proposal to increase and extend the Company’s
interim capacity pricing is not supported by n;})rd
evidence. OMA adds that a majority of the Commission
was unable to agree on a rationale for granting the
extension. OMA concludes that the Commission shduld
reverse its decision to grant the extension or, in | the
alternative, retain the interim capacity pricing adopted in
the Interim Rehef Entry. '

AEP-Ohio responds that the majority of the arguments
raised by FES and OMA have already been considered Iand
rejected by the Commission on numerous occasions dufing

' the course of the proceedmg and should again be rejedted.

Regarding the remaining arguments, AEP-Ohio notes that
the Commission thoroughly addressed all of the argurménts
that were raised in response to the Company’s motloq for
extension.

'As discussed above, the Commission finds that|we

thoroughly explained the basis for our decision to grant
interim relief and approve an interim capacity priting
mechanism as compensation. for AEP-Ohio’s FRR
obligations. In granting an extension of the interim relief,
the Commission found that the same rationale continued to
apply. In the Interim Relief Extension Entry, we explained
that, because the circumstances prompting us to grant the
interim relief had not changed, it was appropriate to
continue the interim relief, in its current form, for

additional period while the case remained pending. The
Commission also specifically noted that various factorsthad
prolonged the course of the proceeding and delayed a ffmal
resolution, despite the Commission’s considerable efforts
to maintain an expeditious schedule. We uphold our behef
that it was reasonable and appropriate to extend'the
interim capacity pricing mechanism under these
circumstances.. Therefore, rehearing should be denied.

24
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Exte_nsion of Interim SCM
(61) FES argues that the Interim Relief Extension Entry is

(62)

(63)

(64)

~ demonstrated in FES’ application for rehearing of

Due -Process

unreasonable and unlawful because it authorized
extension of an interim SCM that is unlawful,

Interim Relief Entry. Similarly, IEU-Ohio reiterates

the

as
the
the

arguments raised in its briefs and application for reheating

of the Interim Relief Entry. AEP-Ohio replies that

the.

Commission has already addressed intervenors’ arguments

in the course of this proceeding,

As addressed above, the Commission does not agree fthat

the interim SCM was unlawful. For the same reagons
enumerated above with respect to the Interim Relief Entry,
the Commission finds nothing improper in cur extension of

the interim SCM for a brief period.

IEU-Ohio contends that the totality of the Commissipn’s
actions during the course of this proceeding violated IEU-
Ohio’s due process rights under the Fourteenth
Amendment. IEU-Ohio believes the Commission’s congdluct
throughout this proceeding has subjected the positions of
parties objecting to AEP-Ohio’s demands to condemnation
without trial. In its memorandum contra, AEP-Ohio
argues that IEU-Ohio’s lengthy description of :the

~ process claim.

‘procedural history of thls proceedmg negates its due

The Commission finds no merit in IEU-Ohio’s due progess
claim. Pursuant to the procedural schedule, all parties,

including IEU-Ohio, were afforded ample opportuni

ty to
participate in this proceeding through means of d1sco‘)yery,

a lengthy evidentiary hearing with cross-examination of
witnesses and presentation of exhibits, and briefing. IEU-

Ohio was also afforded the opportunity to respond to AEP-
Ohio’s motion for interim relief, as well as its motion f%n

extension of the interim relief. As the record reflects, II

i
¢
]
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(65)

(66)

(67)

(68)

, Rﬂuests for Escrow Account or Refu__x_x_c_l.

Ohio took full advantage of its opportunities and,
accordingly, its request for rehearing should be denied.

OMA asserts that the Interim Relief Extension Entry
undermined customer expectations and substantially
harmed Ohio manufacturers and other customers. OMA
notes that, as a result of the Interim Relief Extension Entry,
all customers, -including customers in tier one, were
required to pay capacity rates that were substantially
higher than the current RPM-based capacity price, contrary
to their reasonable expectations, and to the detriment of
their business arrangements and the competitive market.

'OMA adds that the Commission failed to consider its

recommendation that AEP-Ohio deposit the differénce
between the two-tiered interim relief and the RPM—based
capac1ty price in an escrow account. .

IEU-Ohio asserts that the Commission should direct AEP
Ohio to refund all revenue collected above RPM-based
capacity pricing, or at least to credit the excess collection
against regulatory asset balances otherwise eligible for
amortization through retail rates and charges.

In response to IEU-Ohio, AEP-Ohio asserts that many of

IEU-Ohio’s arguments are irrelevant to the Interim Relief
Extension Entry and thus inappropriate for an application
for rehearing. Further, AEP-Ohio disagrees with OMA that
there is no evidence that the Company would suffer ‘
from RPM-based capacity pricing. AEP-Ohio also cont nds
that neither customers nor. CRES providers can clai

continuing expectation of such pricing or rely upon, the
now rejected ESP 2 Stipulation. .'

For the reasons previously discussed, the Comzms4910n
finds that the brief extension of the interim capacity pn

mechanism, without modification, was reasonable t der
the circumstances. Accordingly, we do not believe that
IEU-Ohio’s request for a refund of any amount in excess of
RPM-based capacity pricing and OMA’s request that an
escrow account be established are necessary or appropriate.
Further, if intervenors believed that extraordinary relief

-26-
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‘We do not agree that the Interim Relief Extension Eﬁtry

: !
from the Interim Relief Extension Entry was requirecl,.i the
appropriate course of action would have been to se¢k a
stay of the entry.

undermined customer expectations or caused substantial
harm to customers. This case was initiated by fthe
Commission nearly two years ago for the purposes of
reviewing AFEP-Ohio’s capacity charge and determining
whether the SCM should be modified in order to promote
competition and to enable the Company to recoverithe
costs associated with its FRR capacity obligations. Inany

event, as w_ith any rate, there is no-guarantee that the rate -
will remain unchanged in the future. We find that the

Interim Relief Extension Entry appropriately balanced. the
interests of AEP-Ohio, CRES providers, and custonjers,
which has been the Commission’s objective throughout this

proceeding. |
- i

Capacity Order

- Juri ‘ isdiction | ,

(69) IEU-Ohlo argues that the Capacity Order is unlawful and

(70)

unreasonable because the Commission is prohibited f;
applying cost-based ratemaking principles or resortin, to

~ Chapters 4905 and 4909, Revised Code, to supervise and

regulate generation capacity service from the point of
generation to the point of consumption. IEU-Ohio
contends that it makes no difference whether the servige is
termed wholesale or retail, because retail electric serwce
includes any service from the point of generation to| the
point of consumption. IEU-Ohio asserts that |the
Commission’s authority with respect to generation service
is limited to the authorization of retail SSO rates that are
established in conformance with the requirements of
Sections 4928.141 to 4928.144, Revised Code. !

The Schools contend that the Commission lacks auth&nty
to set cost-based capacity rates, because AEP-Ohio’s
capacity service is a deregulated generation-related service.
The Schools believe the Commission’s authority regarding

-27-
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(71

. based SCM for AEP-Ohio, pursuant to our regulagory

capamty service is limited to effectuating the state’s energy
policy found in Section 4928.02, Revised Code. ;

In the Capacxty Order, the Commission détermined thét it
has authority pursuant to Sections 4905.04, 4905.05, and
4905.06, Revised Code, to establish the SCM. We
determined that AEP-Ohio’s provision of capacity to CRES
providers is appropriately characterized as a wholesale
transaction rather than a retail electric service. We noted
that, although wholesale transactions are generally subject
to the exclusive jurisdiction of FERC, our exercis¢ of
jurisdiction in this case was for the sole purpose{ of
establishing an appropriate SCM and is consistent with
Section D.8 of Schedule 8.1 of the FERC-approved R;
Additionally, we noted that FERC had rejected AEP‘»C’
proposed formula rate in light of the fact that |the
Commission had established an SCM in the Initial Entry.1%
The Commission further determined, within its discretion,
that it was necessary and appropriate to establish a cost-

authority under Chapter 4905, Revised Code, as well as
Chapter 4909, Revised Code, which authorized |the
Commission to use its traditional regulatory authority to
approve rates that are based on cost, such that the resulting
rates are just and reasonable, in accordance with Section
4905.22, Revised Code. Because the capacity service at

issue is a wholesale rather than retail electric: semce,; we

found that, although market-based pricing is contemplated
in Chapter 4928, Revised Code, that chapter pertains salely
to retail electric service and is thus inapplicable under the
circumstances. The Commission concluded that we have
an obligation under traditional rate regulation to ensure
that the jurisdictional utilities receive just and reasonable
coz_npensation for the services that they render. However,
rehearing is granted to clarify that the Commission is
under no obligation with regard to the specific mechanism

- used to address capacity costs. Such costs may be

addressed through an SCM that is specifically crafted to
meet the stated needs of a particular utility or throuTh a

rider or other mechanism.
I

19 American Electric Power Service Corporation, 134 FERC § 61,039 (2011),
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The Commission carefully considered the question of
whether we have the requisite statutory authority in ithis
matter. We affirm our findings in the Capacity Orde:t.:fu
capacity service is a wholesale generation service between
- AEP-Ohio and CRES providers and that the provisions of
Chapter 4928, Revised Code, that restrict the Commission’s
regulation of competitive retail electric services jare
inapplicable. The definition of retail electric service found
in Section 4928.01(A)(27), Revised Code, is more narrow
than IEU-Ohio would have it. As we discussed in|the
Capacity Order, retail electric service is “any seryice
involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from|the
point of generation to the point of consumptmn Becduse
AEP-Ohio supplies the capacity service in question to
~ CRES providers, rather than dn'ectly to retail customeﬂs, it
is not a retail electric service, as IEU-Ohio appears to
contend or a deregulated service, as the Schools assert. l

Add1t10nally, as discussed above, we note that Sechon
4905.26, Revised Code, grants the Commission
considerable authority to review rates?0 and authorizes! our
investigation in this case. The Commission properly
initiated this proceeding, consistent with that statute, to
‘examine AEP-Ohio’s existing capacity charge for its FRR
obligations and to establish an appropriate SCM upon
completion of our review. We grant rehearing for the
limited purpose of clarifying that the Capacity Order was
issued in accordance with the Commission’s authonty
found in Section 4905.26, Revised Code, as well as Sectlons
4905 04, 4905.05, and 4905.06, Revised Code.

Cost-Based SCM !

(72) OCC argues that the Commission erred in adopting a ¢ost-
based SCM rather than finding that the SCM should be
based on RPM pricing. Similarly, the Schools argue that
the Commission failed to find that RPM-based capacity

20 See, ¢.g, Ohio Consumers’ Counsel v. Pub. Ut Comm., 110 Ohio St3d 394, 400 (2006); Allnef
Communications Services, Inc. v. Pub. Utl. Conm., 32 Ohio St.3d 115, 117 (198 Ohio Utilities Co. v.
Pub. Util. Comm., 58 Ohio St.2d 153, 156-158 (1979). i
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73)

(74)

(75)

pricing is reasonable and lawful and should be reinstated
as the SCM. AEP-Ohio replies that the arguments raised
by OCC and the Schools are unsupported and have already

‘been considered and rejected by the Commission. -

Ohio notes that the Commission determined that it has|the
authority to establish an SCM based on the costs associated
with the Company’s FRR capacity obligations. !

FES contends that the Capacity Order unlawfully and
unreasonably established an SCM based on embedded
costs. Specifically, FES argues that, pursuant to ithe
language and purpose of the RAA, the only costs that fcan
possibly be considered for pricing capacity in PJM |are

~ avoidable, not embedded, costs and that AEP-O tio’s

avoidable costs would be fully recovered using RPM-based
pricing. FES asserts that AEP-Ohio’s FRR cap
obligations are not defined by the cost of its fi
generation assets but are instead valued based on P,
reliability requirements. FES believes that the Cap}mty

that the Company will be the only capacity supplier in PIM
that is guaranteed to recover its full embedded costs for
generation. FES notes that AEP-Ohio’s status as an FRR
Entity does not justify different treatment, as there is no
material difference between the FRR . election iand
participation in PJM’s base residual auction. !

‘Order provides a competitive advantage to AEP-Ohi

AEP-Ohio argues that the Commission appropria@tely
determined that cost, as the term is used in Section D8 of

- Schedule 8.1 of the RAA, refers to embedded cost. AEP-

Ohio notes that no reference to avoided cost is contained
within Section D.8 of Schedule 8.1 of the RAA and that, as a
participant in the drafting of the RAA, the Company
understood that the reference to cost was intended to mean
embedded cost. AEP-Ohio contends that, because avoided
costs are bid into the RPM’s base residual auction, FES’
argument renders the option to establish a cost-based
capacity rate under Section D.8 of Schedule 8.1 of the RAA

meaningless.

Like FES, IEU-Ohio argues that the Capacity Order is in
conflict with the RAA for numerous reasons, including that
the order does not account for Delaware law; ignores the

!
!
|
J
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(76)

77

‘competitive marketplace; finds that use of the term “c

commissions are constrained by Delaware law

in the RAA means embedded cost; and is based on
Ohio’s flawed assumptions that the Company is an
Entity with owned and controlled generating assets that
are the source of capacity provided to CRES providers
serving retail customers in the Company’s certified elegtric
distribution service area. ' i

In its memorandum contra, AEP-Ohio notes that IEU-Chio
fails to explain how the application of Delaware law would
make any practical difference with respect to :the
Commission’s interpretation of the RAA. AEP-Ohio argues
that the RAA cannot be interpreted to mean that state
in
establishing an SCM. AEP-Ohio also contends that, if|the
reference to cost in Section D.8 of Schedule 8.1 of the

is mterpreted as avoidable cost, it would render the

provision meaningless. AEP-Ohio adds that IEU-Chio
relies on inapplicable U.S. Supreme Court precedent in
support of its argument that cost does not mean embedded

cost.

The Commission finds that the arguments raised byJ the
Schools, OCC, FES, and IEU-Ohio have already

thoroughly considered by the Commission and shc}uld
again be denied. As discussed above, the Commission:has

an obligation to ensure that AEP-Ohio receives reasonjble .

compensation for the capacity service that it provides. [We
continue to believe that the SCM for AEP-Ohio should be
based on the Company’s costs and that RPM-based
capacity pricing would prove insufficient to yjeld
reasonable compensation for the Company’s provision of
capacity to CRES providers in fulfillment of its
capacity obligations. ;

Initially, the Commission finds no merit in IEU-Ohio’s
claim that AEP-Ohio is not an FRR Entity. Although
AEPSC signed the RAA, it did so on behalf of |the
Company. The Commission also disagrees with %'ES_’
contention that the Capacity Order affords an undue
competitive advantage to AEP-Ohio over other capacity

-31-



10-2929-EL-UNC

(78)

_proceeding solely to review AEP-Ohio’s capacity costs
‘determine an appropriate capacity charge for its

- it appropriate to do so in this proceeding. Further,

‘will prevail. There are no requirements or limitatio

suppliers in PJM. The Commissibn initiated Eis

capacity supplier subject to our jurisdiction nor do we
Commission does not agree that the SCM that we

adopted is inconsistent with the RAA. Section D.
Schedule 8.1 of the RAA provides only that, where the

compensated for its FRR capacity obligations, such

of embédded costs, nor would we expect it to do so,
that the FRR Entity’s compensation is to be provide

- way of a state mechanism. The Commission finds tha we

appropriately adopted an SCM that is consistent
Section D.8 of Schedule 8.1 of the RAA and state law jand
that nothing in the Capacity Order is otherwise contrary to
the RAA. ' :

Energy Credit

AEP-Ohio raises numerous issues. with respect to' the

‘energy credit recommended by Staff’s consultant in this

case, Energy Ventures Analysis, Inc. (EVA), which jwas
adopted by the Commission in the Capacity Order. Ih its

- first assxgnment of error, AEP-Ohio contends that| the

Commission’s adoption of an energy credit| of
$147.41/MW-day was flawed, given that EVA assumed a
static shopping level of 26.1 percent throughout| the
relevant timeframe. AEP-Ohio notes that, according to
Staff's own witness, the energy credit should be lower
based upon the established shopping level of thirty percent
as of April 30, 2012. AEP-Ohio adds that the energy cfedit
should be substantially lower based upon the increased
levels of shopping that will occur with RPM-based capacity
pricing. AEP-Ohio believes that there is an inconsistency

-32-
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(80)

between the Commission’s recognition in the Capacity
Order that RPM-based pricing will cause shopping to

~increase and the Commission’s adoption of EVA's
methodology without an adjustment to reflect a higher
~level of shopping. At a minimum, AEP-Ohio argues that

the Commission should account for the actual shopping
level as of the date of the Capacity Order.

IEU-Ohio responds that the arguments raised by AEP-Ohio
in its application for rehearing assume that 'the
Commission may act beyond its statutory jurisdiction ta set

‘generation rates and that the Commission may unlawfllly

authotize the Company to collect transition revenue. IEU-

- Ohio also contends that all of AEP-Ohio’s assignments of

error that relate to the energy credit are based on |the
flawed assumption that the Company identified

established the incurred cost of satisfying the FRR Entity’s

capacity obligations. IEU-Ohio notes that AEP-Ohio’s
based methodology relies on the false assumption that| the
Company’s owned and controlled generating assets are the
source of capaaty available to CRES providers serying
customers in the Company’s distribution service terrxtory

- AEP-Ohio also argues that there are a number of eftots in‘

EVA’s energy credit, resulting in an energy credit that is
unreasonable and against the manifest weight of |the
evidence. AEP-Ohio contends that the Commission
adopted EVA's energy credit without meanin

explanation or analysis and abdicated its statutofy duty to
make reasonable findings and conclusions, in v1olat10n of
Section 4903.09, Revised Code. :

Specifically, AEP-Ohio asserts that EVA's methodology
does not withstand basic scrutiny and is largely a black|box
that cannot be meaningfully tested or evaluated by others;
EVA failed to calibrate its model or otherwise account for
the impact of zonal rather than nodal prices; EVA erred in
forecastmg locational marginal pnces (LMP) instead of
using available forward energy prices, which were used by
Staff in the ESP 2 Case; EVA used inaccurate land
understated fuel costs; EVA failed to use correct heat rates
to capture minimum and start time operating constraints

and associated cost impacts; EVA wrongly incorporated
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(81)

(82)

regarding calculation of the energy credit and that

|
]
t
t
i

' traditional OSS margins and otherwise failed to prolz}rly

reflect the impact of the pool agreement; and EVA’
estimate of gross margins that AFP-Ohio will earn from
June 2012 through May 2015 are overstated by nearly 200

- percent. AEP-Ohio argues that, at a minimum, :the

Commission should conduct an evidentiary hearing on
rehearing to evaluate the accuracy of EVA’s energy credit
compared to actual results. In support of its request, A’EP-

~ Ohio proffers that EVA’s forecasted energy margins| for

June 2012 were more than three times higher than:the
Company’s actual margins, resulting in an energy credit
that is overstated by $91.52/MW-day, and that provisional
data for July 2012 confirms a similar degree of error in
EVA’s projections.

AEP-Ohio also points out that Staff admitted to signifi
inadvertent errors in Staff witness Harter’s testi

was granted additional time to present the supplemental
testimony of Staff witness Medine in an attempt to correct
the errors. AEP-Ohio notes that Staff presented t%k(ee

different versions of EVA’s calculation of the energy credit,
which was revised twice in order to address errors in|the
calculation.  AEP-Chio asserts that the Commission
nevertheless adopted EVA's energy credit without mention
of these procedural irregularities. In any event, AEP-Qhio
believes that Ms. Medine’s testimony only partially and
superficially addressed Mr. Harter’s errors. According to
AEP-Ohio, the Comumission should grant the Company’s
application for rehearing and address the remaining
fundamental deficiencies in EVA’s methodology in order to
avoid a reversal and remand from the Ohio Supreme
Court.

FES responds that the Commission already considered and

rejected each of AEP-Ohio’s arguments. FES adds that

there are flaws in the energy credit calculated by AEP-
Ohio’s own witness and that the Company’s criticismb of

- EVA’s approach lack merit.

The Commission finds that AEP-Ohio’s assignments of
error regarding the energy credit should be denied. First,
with respect to EVA’s shopping assumption, we find
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nothing inappropriate in EVA’s use of a static shopping
level of 26 percent, which reflects the actual leve] of
-shopping in AEP-Ohio’s service territory as of March| 31,
2012, which was around the time of EVA’s analysis. We
recognize that the level of shopping will continually
fluctuate in both directions. For that reason, we believe
that it was appropriate for EVA to use the actual level of
shopping as of a recent date, rather than a projection, and

- find that EVA’s figure is a reasonable approximation.
EVA'’s use of a static shopping level provides certainty to
the energy credit and capacity rate. The alternative tiuld

be to review the level of shopping at regular intervals, an
option that would unreasonably necessitate continual
recalculations of the energy credit to reflect the shopping
level of the moment, while introducing uncertainty into the
capacity rate. The Commission also notes that, contrary to
AEP-Ohio’s assertion, Staff witness Medine did not testify

, that the energy credit should be adjusted to reflect the

current level of shopping. Rather, Ms. Medine testified
only that EVA assumed a shopping level of 26 percent,
which was the level of shopping as of March 31, 2012, and
that this figure was used as a conservative approach.2t

Regarding the alleged errors in EVA’s approach, ' the
Comumission notes initially that we explained the basis for
our adoption of EVA’s energy credit in the Capacity Order,
consistent with the requirements of Section 4903.09,
Revised Code. A review of the testimony of Staff witnesses
Medine and Harter reflects that EVA sufficiently described
its methodology, including the fuel costs and heat rates
applied in this case; its decision to use zonal prices ;and
forecasted LMP; and its accounting for OSS margins 'and
operation of the pool agreement.22 We affirm our finding
that, as a whole, EVA’s energy credit, as adjusted by the
Commission, is reasonable. Although AEP-Ohio contends
that EVA should have used different inputs in a numb¢r of
respects, we do not believe that the Company 'has
demonstrated that the inputs actually used by EVA, are
unreasonable. AEP-Ohio’s preference for other inputs that

21 Tr X at 2189, 2194; Staff Ex. 105 at 19,
22 gtaff Ex. 101 at 6-11, 105 at 4-19.
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would result in an outcome more to its liking is n{;a
sufficient ground for rehearing. Neither do we find any

relevance in AEP-Ohio’s claimed procedural irregularities

with respect to EVA’s testimony.  Essentially, |the
Commission was presented with two different
methodologies for calculating the energy credit, both of
which were questioned and criticized by the parties.
Overall, the Commission believes that EVA’s approach is
the more reasonable of the two in projecting AEP-Ohio’s
future energy margins and that it will best ensure that the

 Company does not over recover its capacity costs.

" Authorized Comp ensation

(83)

(84)

®5)

OCC argues that the Commission erred in finding that
compensation of $188.88/MW-day is an appropriate charge
to enable AEP-Ohio to recover its capacity costs for its FRR

.obligations from CRES providers. OCC notes that there is

no evidence to support the Commission’s finding, given

‘that no party recommended a charge of $188.88/MW-day.

OCC further notes that the Commission adopted AEP-

'Ohio’s unsupported return on equity (ROE), without
-explanation, in violation of Section 4903.09, Revised Codle.

In response to OCC, as well as similar arguments from
OMA and OHA, AEP-Ohio asserts that the ROE approved
by the Commission is supported by relevant and
competent evidence and that the ROE is appropriate for the
increased risk associated with generation service. Given

. the considerable evidence in the record, AEP-Ohio

conterids that the rationale for the Commission’s rejection
of Staff's proposed downward adjustment to  the
Company’s proposed ROE is evident.

In the Capacity Order, the Commission explained
thoroughly based on the evidence in the record how it
determined that $188.88/MW-day is an approptiate
capacity charge for AEP-Ohio’s FRR obligations. We

explained that we declined to adopt Staff’s recommended
ROE, given that it was solely based on a stipulated ROE
from an unrelated case, and concluded that the ROE
proposed by AEP-Ohio was reasonable under |the
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(86)

circumstances in the present case. The evidence of record
reflects that AEP-Ohio’s proposed ROE is consistent with
the ROEs that are in effect for the Company’s affiliates| for
wholesale transactions in other states.23 Therefore, lthe
requests for rehearmg should be denied.

Deferral of Difference Between Cost and RPM

Deferral Authority

IEU-Ohio argues that. the Commission is prohibited under
Section 4928.05(A), Revised Code, from regulating or
otherwise creating a deferral associated with a competitive
retail electric service under Section 4905.13, Revised Ctbde,
and that the Commission may only authorize a defdrral
resulting from a phase-in of an S50 rate pursuant to
Section 4928.144, Revised Code. IEU-Ohio further nptes

that, under generally accepted accounting principles -

(GAAP), only an incurred cost can be deferred for future
collection, and not the difference between two rates, -
Ohio also asserts that the Commission unreasonably and

~ unlawfully determined that AEP-Ohio might suffer

(87)

financial harm if it charged RPM-based capacity pricing

and established compensation for generation capacity

service designed to address the financial performance of
the Company’s competitive generation business, despite
the Commission’s prior confirmation that the Compahy’s
earnings do not matter for purposes of estabhsliung
generation rates. [

AEP-Oho asserts that it was unreasonable and unlawfuh for
the Commission to adopt a cost-based SCM and then order
the Company to charge CRES providers the lower RPM-
based capacity pricing. Specifically, AEP-Ohio conte¢nds
that it was unreasonable and unlawful to require| the
Company to charge any price other than $188.88/MW-day,
which the Comunmission established as the just jand
reasonable cost-based rate. AEP-Ohio argues that|the
Commission has no statutory authority to require| the
Company to charge CRES providers less than the ¢ost-

b

23 Tr. I at 305.

-37-
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A' (89)

- (90)

0D

(92)

based capacity rate that the Commission determined Was

~ the parties in establishing a just and reasonable SCM.

just and reasonable.

In its memorandum contra, IEU-Ohio argues that AEP- o

Ohio assumes that the Commission may act beyond its
statutory jurisdiction to set generation rates and that the
Commission may unlawfully authorize the Company to
collect transition revenue. IEU-Ohio adds that customner
choice will be frustrated if the Commission grants the r¢lief
requested by AEP-Ohio in its application for rehearing. :

The Schools respond that AEP-Ohio should not complain

ratemaking formula and related process contained in

Sections 4909.15, 4909.18, and 4909.19, Revised Code.
Schools .add, however, that the Commission has

‘discretion to issue accounting orders under Section 4905.13,
‘Revised Code, in cases where the Commission is not setting

rates pursuant to Section 4909.15, Revised Code.

RESA and Direct Energy argue that the Commission’s
approach is consistent with Ohio’s energy policy,
supported by the record, and reasonable and lawful. RESA
and Direct Energy believe that the Commispion
pragmatically balanced the various competing inter

founded, given that the Company will be made whole

through the deferral mechanism to be estabhshed iny the
ESP 2 Case.

In the Capacity Order, the Commission authorized -
Ohio to modify its accounting procedures to defer the
incurred capacity costs not recovered from CRES providers
and indicated that a recovery mechanism for the deferred
capacity costs would be established in the ESP 2 Case.| We
find nothing unlawful or unreasonable in this apprgach.
We continue to believe that it appropriately bal‘anceg our
objectives of enabling AFP-Ohio to fully recover its
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(93)

(94)

- service territory.

capacity costs incurred in carrying out its FRR obligations,
while encouraging retail competition in the Company s

' The Commission finds no merit in the arguments that we

lack the authority to order the deferral. As we noted in the
Capacity Order, the Commission relied upon the authority
granted to us by Section 4905.13, Revised Code, in directing

AEP-Ohio to modify its accounting procedures to defer a

portion of its capacity costs. Having found that|the
capacity service at issue is not a retail electric service and

thus not a competitive retail electric service, IEU-Ohio’s.

argument that the Commission may not rely on Section

- 4905.13, Revised Code, is unavailing. Neither do we find
that authorization of the deferral was contrary to GAAP or

prior Commission precedent, as IEU-Ohio contends. The
requests for rehearing of IEU-Ohlo and AEP-Ohio shoruld
therefore, be denied. :
. i
Competition |
AEP—dhio contends that it was unreasonable and unlawful
for the Commission to require the Company to supply
capacity to CRES providers at a below-cost rate to promote

artificial, uneconomic, and subsidized competition at is
unsustainable and likely to harm customers and the gtate

economy, as well as the Company.

Duke disagrees, noting that the evidence'is to the contrary
Duke adds that the other Ohio utilities use RPM-based

- capacity pricing without causing a flood of unsustainable

competition or damage to the economy in the state. FES
responds that the deferral authorized by the Commxsswn is
an appropriate way to spur real competition and to prevent
the chilling effect on competition that would result from
above-market capacity pricing. FES contends that there is
nothing artificial in allowing customers to purchase
capacity from willing sellers at market rates. RESA iand
Direct Energy agree, noting that the Capacity Order jwill
promote real competition among CRES prov:d.ers to the
benefit of customers. O‘

|
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- (95)

(%)

(97)

As the Commission thoroughly addressed in the Capacity
Order, we believe that a capacity charge -assessed to CRES
providers on the basis of RPM pricing will advance!the
development of true competition in AEP-Ohio’s serivice
territory. -‘We do not agree with AEP-Ohio that there is
anything artificial in chargmg CRES providers the same
market-based pricing that is used throughout FPJM.
Lacking any merit, AEP-Ohio’s assignment of error should
be denied. !

Existing Contracts

windfall to the Company’s financial detriment. Accordi
to AEP-Ohio, the Capacity Order should not apply to
existing contracts with a capacity price of $255/ MW-dabr.

Duke responds that AEP-Ohio offers no evidenice that these

contracts prohibit renegotiation of pricing for generation
supply. IEU-Ohio asserts that AEP-Ohio’s argument must
be rejected because the Company may not charge a!rate
that has not been authorized by the Commxsswn, and the
Company has not demonstrated that it has any valid basis
to charge $255/MW-day for capacity supplied to CRES
providers, IEU-Ohio adds that there is likewise no basis to
conclude that CRES providers. will enjoy a windfall, given
the fact that the Commission earlier indicated that RPM-
based capacity pricing would be restored and such pricing
comprised the first tier of the interim capacity pricing
mechanism.  FES also contends that there is no justification
for dzscmmnatmg against customers formerly charged
$255/MW-day for capacity by requiring them to continue
to pay above-market rates. RESA and Direct Energy add
that customers that were charged $255/MW-day elected to
shop with the expectation that they would eventually be
charged RPM-based capacity pricing. OMA agrees; that
customers had a reasonable expectation of RPM-Hased
capacity pricing, regardless of when they elected to shop.

40-
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(98)

(99)

(100)

(101)

‘generation service and strongly favors competitio
- discipline pnces of competitive services. i

|
i
i
I

OMA notes that AEP-Ohio’s argument is contrary to state |

pohcy, which requires that nonchscnmmatory retail eleTm

service be available to consumers.
|

The Commission finds no merit in AEP-Ohio’s argument
and its request for rehearing should, therefore, be denied.
The contracts in question are between CRES providers and
their customers, not AEP-Ohio. It is for the parties to each
contract to determine whether the contract pricing will be
renegotiated in light of the Capacity Order. As between

AEP-Ohio and CRES providers, the Company should

charge the applicable RPM-based capacity pncmg' as
required by the Capacity Order. ;

~ State quigz
Jﬂlct

IEU-Ohio believes the deferral mechanism is in co
with the state policy found in Séction 4928.02, Revised

Code, which generally supports reliance on market-based

approaches to set prices for compehtwe services suc‘]t as
to

AEP-Ohio asserts that it was unreasonable and unla
for the Commission to rely on the state policies set forth in
Sections 4928.02 and 4928.06(A), Revised Code, as

 justification for reducmg CRES providers’ price of capacity

to RPM-based pricing, after the Commission determined

capacity charge paid by CRES providers to the Company.
AEP-Ohio argues that the Commission determined that the
chapter is inapplicable to the Company’s capacity se';T"vice
but then unreasonably relied upon it anyway.

“that Chapter 4928, Revised Code, does not apply ti the

Duke disagrees, noting that the impact of AEP-Ohio’s
capacity charge on retail competition in Ohio is an issue for
Commission review in this proceeding and that the issue
cannot be considered without reference to state ,policy.
IEU-Ohio adds that AEP-Ohio has urged the Commission
in this proceeding to rely on the state policy fourid in
Section 4928.02, Revised Code. IEU-Ohio also points out
that the Commission is required to apply the state policy in
making decisions regarding generation capacity sefvice.

43-
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(102)

FES contends that, if the Commission has the authority to
create a cost-based SCM, then it also has the authori
follow the express guidance of Chapter 4928, Revised

Code, and encourage competition through the use| of .

market pricing. RESA and Direct Energy note that Sectlon
4928.02, Revised Code, contains the state’s energy pol cy,
-parts of which are not limited to retail electric services.
RESA .and Direct Energy contend that the Capacity Order
is consistent with Section 4928.02(C), Revised Code, which
requires a diversity of electricity supplies and suppliers,

Imhally, the Commission notes -that, although [we
determined that Chapter 4928, Revised Code, has| no
application in terms of the Commission’s authority to

- establish the SCM, we have made it clear from the outset

(103)

that one of the objectives in this proceeding wag to
determine the impact of AEP-Ohio’s capacity charge on
CRES providefs and retail competition in Ohio. [The
Commission cannot accomplish that objective without

- reference to the state policy found in Section 4928.02,
Revised Code. Further, as the Commission stated in| the
Capacity Order, we believe that RPM-based capacity

pricing is a reasonable means to promote retail
competition, consistent with the state policy objectives
enumerated in Section 4928.02, Revised Code. We dqg not
agree with IEU-Ohio that the deferral of a portion of AEP-
Ohio’s capacity costs is contrary to any of the state policy
objectives identified in that section. The assignmen{s of
error raised by AEP-Ohio and IEU-Ohio should be denied.

Evidenti Record and _Basis for Commiss 1o'n’s

Decision = S
OCC contends that there is no evidence in the recorc'll that
supports or even addresses a deferral of capacity costy and

- that the Commission, therefore, did not base its deasm{n on

facts in the record, contrary to Section 4903.09, Revised
Code. OCC also asserts that the Commission erred in
authorizing carrying charges based on the weighted
average cost of capital (WACC) until such time as a
, recovery mechanism was approved in the ESP 2 Case.

T
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OCC believes that any carrying charges should | be
calculated based on AEP-Ohio’s long-term cost of debt.

(104) AEP-Ohio responds that OCC’s argument is moot. AEP-
Ohio explains that the SCM and associated deferral did not
take effect until August 8, 2012, which was the datej on

which the Commission approved a recovery mechanism i
the ESP 2 Case, and, therefore, the WACC rate dldr];ot

‘apply.

(105) Like OCC, IEU-Ohio contends that the Commission’s

. “authorization of carrying charges lacks any supporting
.evidence in the record and that the carrying charge rates
approved are excessive, arbitrary, capricious, and contrary
to Commission precedent. -

(106) The Commission notes that OCC appears to assert that|the
Commission may not authorize a deferral unless it has first
been proposed by a party to the proceeding. We find no
basis for OCC’s apparent contention that the Commission
may not authorize a deferral on our own initiative. | As
discussed above, the Commission has the requisite
authority pursuant to Section 4905.13, Revised Code.
Further, the reasons prompting our decision were -
thoroughly explained in the Capacity Order and supported
with evidence in the record, as reflected in the order. |We
thus find no violation of Section 4903.09, Revised Code. |

Regarding the specific carrying cost rates authorized,|the
Commission finds that it was appropriate to approve|the
WACC rate until such time as the recovery mechanism was
established in the ESP 2 Case, in order to ensure that AEP-
Ohio was fully compensated, and to approve the long-term
debt rate from that point forward. As we have noted in
other proceedings, once collection of the deferred costs
begins, the risk of non-collection is significantly reduged.
At that point, it is more appropriate to use the long-term
. cost of debt rate, which is consistent with sound regulatory
practice and Commission precedent.2* In any event, as

24 It the Matter of the Application of Columbus Southern Power Company and Ohio Potber Company to Adjust
Each Company’s Transmission CostRecovery Rider, Case No. 08-1202-EL-UNC, Finding and Order
(December 17, 2008); In the Matter of the Application of Columbus Southern Power Company and Ohio
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AEP-Ohio notes, OCC's argument is moot. Because the
SCM took effect on the same date on which the deferral
- recovery mechanism was approved in the ESP 2 Case, there
was no period -in which the WACC rate appled.
Accordingly, OCC’s and IEU-Ohio’s assignments of egror
should be denied.

Recovery of Deferred Capacity Costs

(107) OCC argues that the Commission erred in allowing
wholesale capacity costs, which should be |[the
- responsibility of CRES providers, to be deferred |for
potential collection from customers through |the
Company’s rates for retail electric service established as
part of its ESP. OCC asserts that the Commission h
jurisdiction to authorize AEP-Ohio to collect whole
~ costs for capacity service from retail SSO customers.
contends that nothing in either Chapter 4905 or 4909,
Revised Code, enables the Commission to authorize a
deferral of wholesale capacity costs that are to be recov red
by AEP-Ohio through an ESP approved for retail ele
service pursuant to Section 4928.143, Revised Code.

(108) IGS responds that OCC’s argument should be addressed in
the ESP 2 Case, which IGS believes is the appropriate
venue in which to determine whether the defetred capgcity
costs may be collected through an ESP.

(109) OEG argues that the Commission has no legal authority to
order future retail customers to repay the wholdsale
capacity cost obligations that unregulated CRES providers
owe to AEP-Ohio. OMA and OHA agree with OEG fthat
the Commission has neither general ratemaking authority
nor any specific statutory authority that applies under the
circumstances to order the deferral of costs that the ufility
is authorized to recover, and that retail customers may not
lawfully be required to pay the wholesale costs owed by

Power Company for Authority to Modify Their Accounting Procedure for Certain Storm-Related Services
Restoration Costs, Case No. 08-1301-EL-A AM, Finding and Order (December lp 2008); In the Matter
of the Application of Columbus Southern Power Company for Approval of a Mechanism to Recover Deferred
Fuel Costs Ordered Under Section 4928.144, Ohio Revised Code, Case No. 111-4920-EL-RDR, et al,

Finding and Order (August 1, 2012).
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(110)

- that customers that have reasonable arrangements

- CRES providers to AEP-Ohio. OEG contends that the

deferral authorized by the Commission will result in future
customers paying hundreds of millions of dollars in above-
market capacity rates as well as interest on the deferral.
According to OEG, CRES providers should pay the ifull
cost-based capacity price of $188.88/MW-day as AEP-Ohio

incurs its capacity costs. Noting that shopping occurred in -
- AEP-Ohio’s service territory with a capacity charge of

$255/MW-day, OEG asserts that the record does not
indicate that a capacity charge of $188.88/MW-day will

hinder retail competition and, therefore, there is no reason
~ to transfer the wholesale capacity payment obligation from

CRES providers to future retail customers. ,
' i

d

certify that they did not shop during the three-year ESP

period are exempt from repayment of AEP-Ohio’s defetred

capacity costs; any deferred capacity costs will be allocated
and recovered on the same basis as if the CRES providers

Alternatively, OEG requests that the Commission cHngy

- were charged the full capacity rate in the first place (i.e}, on

the basis of demand); and the Company is required to
reduce any defeired capacity costs by the releyant
accumulated deferred income tax during the recovery
penod so that the interest expense reflects its adtual
carrying costs. OEG asserts that payment of the deferred
capacity costs should be collected only from CRES
providers or shopping customers, which are the entities

that will have benefitted from the initial RPM-based .

capacity pricing.

AEP-Ohio and numerous intervenors disagree with OﬁG’
characterization of the Capacity Order as haying
represented that the deferral is an amount owed by
providers to the Company. AEP-Ohio asserts that| the
Commission clearly indicated that all customers, including
customers with reasonable arrangements, should pay for
the deferral because they benefit from the opportunity to
shop that is afforded by RPM-based capacity pricing. AEP-
Ohio offers a similar response to the contentions of OCC
and OMA /OHA that the deferral is solely the obligation of
CRES providers. AEP-Ohio notes that all customers benefit

|

-45-
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“from the provided capacity, which was developed. or

obtained years ago for all connected load based on the

Company’s FRR obligations. AEP-Ohio argues that, if the

Commission does not permit recovery of the deferred
capacity costs from retail customers, the deferred amgunt
should be recovered from CRES providers. AEP-Ohio also
requests that the Commission create a backstop remedy to
ensure that the full deferred amount is collected from C

~providers, in the event the Company is not able to recover

a1

(112)

to be addressed in those proceedings. AEP-Ohio adds

the deferred costs from retail customers as a result of an

‘appeal.

In response to argumentis that the Commission lacks
statutory authority to approve the deferral, AEP-Ohio
asserts, as an initial matter, that such arguments should be
raised in the ESP 2 Case, because recovery of the defer

under Section 4928 141, 4928.142, or 4928.143, Rev sed
Code.

FES responds to OEG that the only amount that AEP-q)hio
can charge CRES providers for capacity is the RPM-b

price and that the deferral does not reflect any icost
obligation on the part of CRES providers. FES adds ithat
the deferral authorized by the Commission ‘is an above-
market subsidy intended to provide financial benefits to
AEP-Ohio and that should thus be paid for by all of the
Company's customers, if it is maintained as part of| the
SCM. FES also asserts that OEG’s argument regarding the

" Commission’s lack of statutory authority to order| the

deferral is flawed, because the Commission’s authority to
establish the SCM is not based on Chapter 4909, Revnsed
Code, but rather on the RAA. v

RESA agrees with FES that the deférred amount 15: ot
owed by CRES providers and that the Commission cléarly

 indicated that CRES providers should only be charged

RPM-based capacity pricing. RESA notes that, practifally

-46-
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speaking, the deferral authorized by the Commission is the

‘only way in which to maintain RPM-based capacity pri¢ing
~.in AEP-Ohio’s service territory, while also ensuring the

Company recovers its embedded costs until corpokrate
separation occurs. RESA adds that all customers should
pay for the deferral, because all customers have .the

opportunity to shop and receive the benefit of the RPM-

~ based capacity pricing. RESA contends that the fact that

(113)

| (114)

some level of competition may still occur is not justification
alone to charge CRES providers $188.88/MW-day.

According to RESA, the Commission has the necessary
authority to establish the deferral and design the SCM f\s it

did. :

According to Duke, OEG misconstrues the nature of a
deferral. Duke points out that OEG incorrectly
characterizes the deferral as an amount owed to the FRR
Entity, rather than an amount reflecting costs incurred but
not recovered. Duke also notes that the Commission has
specifically directed that CRES providers not be charged
more than the RPM-based price. Duke argues that: the

‘deferred amount is, therefore, not the obligation of CRES

providers. Duke disagrees with OEG's argument thaf the
Commission has no authority to authorize a defefral,
noting that, although the Ohio Supreme Court has held
that the Commission must fix rates that will provide a
utility with appropriate annual revenues, it has not

~ determined that the Commission is barred from ordering a

deferral. , : R

The Schools contend that collection of the deferral rom
CRES providers or customers would cause Ohio’s ols

“serious financial harm. The Schools believe that CRES
_ providers may pass the increase through to their shopping

customers under existing contracts or terminate the
contracts altogether. The Schools add that, pursuant to
AEP-Ohic’s propesal for a retail stability rider (RSR) in the
ESP 2 Case, the capacity charge adopted by the
Commission in this case could result in an increase tq the

RSR of approximately $550 million, which could lead to
rate shock for Ohio’s schools.

A47-
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. (115)

OMA and OHA contend that the authorized deferral is so

large that it will substantially harm customers. They assert

~ that, if AEP-Ohio’s shopping projections come to fruitjon,

(116)

(117)

(118)

the amount of the deferral will be approximately $726

‘miillion, plus carrying charges, which renders the capagity
charge unjust and unreasonable, contrary to Section:

4905.22, Revised Code. OMA and OHA conclude that; on
rehearing, the Commission should revoke the deferral
authority granted to AEP-Ohio or, at a minimum, find that
Staff’s recommended ROE is reasonable and reduce 'the
cost of the Company’s capacity charge by $10.09/MW-day.

AEP-Ohio replies that the arguments of the Schools and

OMA and OHA regarding the size and impact of |the

deferral are premature and speculative, given that
projections are based on a number of variables that|are
uncertain, such as future energy prices, future shopping
levels, and the ultimate outcome in the ESP 2 Case

FES asserts that, if AEP-Ohio is permitted to recover its full
embedded costs, the Commission should clarify that the
deferral recovery mechanism is nonbypassable because the
excess cost recovery serves only as a subsidy to!the
Company and, therefore, all of its customers should be
required to pay for it. FES believes that a nonbypassable

‘recovery mechanism is necessary to fulfill ithe

Commission’s goal of promoting compehhon FES also
asserts that the Commission should recognize AEP-Ohio’s
impendirig corporate separation and direct that the SCM
will remain in place only until January 1, 2014, or trarisfer
of the Company’s generating assets to its affiliate, in order
to avoid an improper cross-subsidy to a competmve,
unregulated supplier.

OEG asserts that FES mischaracterizes the Capacity Order
in describing the deferral as an above-market subsidy.
OEG also contends that the SCM established by’ the
Commission does not consist of a wholesale market-based
charge and a cost-based retail charge, as FES beligves.
According to OEG, the Capacity Order explicitly states that
$188.88/MW-day is an appropriate charge to enable AEP-
Ohio to recover its capacity costs for its FRR obligations
from CRES providers. OEG also notes that the RAA does

i
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not permit capacity costs to be recovered from non-
shopping customers pursuant to the SCM. Because the
Commission established a wholesale cost-based capacity
charge of $188.88/MW-day, OEG believes that the charge

- must be paid by CRES providers. OEG argues that state

(119)

(120)

(121)

law does not authorize the Commission to assess a
wholesale charge directly to shopping customers. QEG

concludes that the SCM can only apply to CRES providers

and that the Commission has no authority to direct that
deferred capacity costs be recovered on a nonbypassable
basis. OCC agrees with the arguments made by OEG and
notes that there is no statutory basis upon.which the

Commission may order recovery of the deferred capacity

costs from all customers under the provisions of an ESP.

OCC also argues that FES’ argument for a nonbypassable
cost recovery mechanism should be re]ected because CRES
providers should be responsible for paying capacity costs.
OCC notes that, if a wholesale charge applies to retail
customers, the result will be unfair competition, doyible
payments, and discrimination in violation of Sectjons
4905.33, 4905.35, 4928.02(A), 4928.02(L), and 4928.141,

- Revised Code. OCC argues that non-shopping customers

should not have to pay for an anticompetitive subsidy for
the sake of competition, which is contrary to Section

4928.02(H), Revised Code. OCC also disagrees with FES'

characterization of. the Capacity Order as providi
subsidy to AEP-Ohio. According to OCC, there can be no
subsidy where AEP-Ohio is receiving compensation for its
cost of capacity, as determined by the Commission.

[EU-Ohio also urges the Commission to reject FES’ request
for darification and argues that an unlawful and
unreasonable charge cannot be made lawful and
reasonable simply by making it a nonbypassable chargel.

AEP-Ohio argues, in response to FES, that it is lawful Fnd '

reasonable to continue recovery of the deferral after
corporate separation occurs. AEP-Ohio notes that: the
Commission already rejected FES’ arguments in the E$P 2
Case. AEP-Ohio notes that, because its generation affiliate
will be obligated to support SSO service through  the

1
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pravision of adequate capacity and energy, it is appropriate
that the affiliate receive the associated revenues.

IEU—Oh.m asserts that the Capacity Order does not ensure

comparable and non-discriminatory capacity rates for

shopping and non-shopping customers, contrary | to
Sections 4928.02(B), 4928.15, and 4928.35(C), Revised Cdde.
According to IEU-Ohio, the Commission must recogrize
that AEP-Ohio has maintained that non-shopping

customers are, on average, paying nearly twice the

$188.88/MW-day price for generation capacity service.
IEU-Ohio contends that the Commission must eliminate
the excessive compensation embedded in the SSO or credit
the amount of such compensation above $188.88/MW-flay
against any amount deferred based on the difference
between RPM-based capacity pricing and $188.88/
day. IEU-Ohio also believes that the Commission’s

: 'approval of an above-market rate for generation capagity

(123)

(129)

(125)

service will unlawfully subsidize AEP-Ohio’s competitive .

generation business by allowing the Company to recgver
competitive generation costs through its noncompetitive
distribution rates, which is contrary to Section 4928.02(H),
Revised Code.

Similarly, OCC argues that both shopping and non-
shopping customers will be forced to pay twice for capacity
in violation of Sections 4928.141, 4928.02(A), and
4928.02(L), Revised Code, and that non-shopping
customers will pay more for capacity than shopping
customers in violation of Sections 4928.141, 4928.02(A),
4905.33, and 4905.35, Revised Code. OCC believes that, if
the deferral is collected from retail customers, |the
Commission will have granted an unlawful d
anticompetitive subsidy to CRES providers in violation of
Section 4928.02(H), Revised Code.

In response to OCC, IGS replies that the Capacity Otder
does not result in a subsidy to CRES providers. IGS notes
that the capacity compensation authorized by the
Commission is for AEP-Ohio, not CRES providers.

The Commission notes that several of the parties Have
spent considerable effort in addressing the mechanics of



10-2929-EL-UNC |

the deferral recovery mechanism, such as whether CRES

(126).

(127)

Capacity Order did not address the deferral reco

providers or retail customers should be responsible for
payment of AEP-Ohio’s deferred capacity costs, whether
such costs should be paid by non-shopping customers as
well as shopping customers, and whether the deferral
results in subsidies or discriminatory pricing between non-
shopping and shopping customers. We find that a}:f
these arguments were prematurely raised in this case

ery
mechanism. Rather, the Commission merely noted that an
appropriate recovery mechanism would be established in
the ESP 2 Case and that any other financial considerations
would also be addressed by the Commission in that case.
The Commission finds it unnecessary to address arguments
that were raised in this proceeding merely as an attempt to

‘anticipate the Commission’s decision in the ESP 2 Case.

Accordingly, the requests for rehearing or dlarification
should be denied.

Process

AEP-Ohio asserts that it was unreasonable and unlawful
for the Commission to authorize the Company to collect
only RPM-based pricing and require deferral of expenses
up to $188.88/MW-day without simultaneously providing
for recovery of the shortfall. AEP-Ohio argues that the
Commission’s decision to establish an appropriate recovery
mechanism for the deferral in the ESP 2 Case rather than in
the present case was unreasonable, because the two

proceedings involve unrelated issues and each will be-

subject to a separate rehearing and appeal process.

OCC agrees that the Commission’s decision to address the
issue of recovery of the deferral in the ESP 2 Case was
unreasonable and unlawful. OCC argues that there i$ no
evidence in the ESP 2 Case related to an approptiate
recovery mechanism, which is a separate and disfinct
proceeding, and that it was particularly unreasonable to
defer the issue for decision just one week prior to the filing

of reply briefs in the ESP 2 Case.

51-
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(128

]

IGS disagrees with OCC and argues that the Commission’s
decision to address the deferral in the ESP 2 Case was inot
unreasonable. IGS points out that the Commission has

" discretion to decide how to manage its dockets and that it

(129)

should consider the deferral in the context of AEP-Ohio’s
total package of rates, which is at issue in the ESP 2 Case.

Constellation and Exelon respond that AEP-Ohio’s
argument is contrary to its position in September 2011,

_ when the Company sought to consolidate this case and|the

(130)

(131)

ESP 2 Case for the purpose of hearing in light of related
issues. Duke agrees that AEP-Ohio has invited the review
of one issue in multiple dockets and adds that :the
Commission is required to consider the deferral
mechanism in the ESP 2 Case.

RESA and Direct Energy argue that there is no statute or
rule that requires the Commission to establish a deferral

and corresponding recovery mechanism in the same

proceeding. They add that, because recovery of |the

deferral will require an amendment to AEP-Ohio’s retail
tariffs, the proper forum to establish the recovery
mechanism is the ESP 2 Case.

Additionally, the Schools argue that the Capacity Order is
unlawful, because the Commission failed to follow the

' traditional ratemaking formula and related processes

(132)

prescribed by Sections 4909.05, 4909.15, 4909.18, and
4909.19, Revised Code. The Schools add that’ neither
Section - 4905.22, Revised Code, nor the Commission’s
general supervisory authority contained in Sections
4905.04, 4905.05, and 4905.06, Revised Code, authorizes the
Commission to establish cost-based rates. FES and IEU-
Ohio raise similar arguments. | |

AEP-Ohio responds that afguments that the Commis%ion-

and the Company were required to conduct a traditiqmal
base rate case, following all of the procedural and
substantive requirements in Chapter 4909, Revised Code,

" relevant to applications for an increase in rates, are without

support, given that the Commission was acting under its
general supervisory authority found in Sections 4905.04,
4905.05, and 4905.06, Revised Code, and pursuant%, to

-52-
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Sechon D.8 of Schedule 8 1 of the RAA. AEP-Ohio assérts :

that the adjudicatory process used by the Commission was
more than sufficient, consisting of extensive dlscovery,
written and oral testimony, cross-exanunat@on,
presentation of evidence through exhibits, and briefs. AEP-
Ohio adds that, even if the ratemaking requirements were

" strictly applicable, the Commission could have determined

(133)

' a first filing.

that these proceedings involve a first filing of rates ?
service not previously addressed in a Commissjon-

approved tariff, pursuant to Section 4909.18, Revised Code.

AFP-Ohio argues that the process adopted by |the
Commission in this case far exceeded the requirements| for

IEU-Ohio argues that the Commission failed to restore
RPM-based capacity pricing, as required by Section

4928. 143(C)(2)(b), Revised Code, due to its rejection ofjthe

ESP 2 Stipulation. IEU-Ohio contends that the Commission
was required to restore the prior provisions, terms, pnd
conditions of AEP-Ohio’s prior SSO, including RPM-based
capacity pricing, until such time as a new SSO as

~ authorized for the Company.

(134)

On.a related note, IEU-Ohio asserts that, because 'the
Commission was obligated to restore RPM-based capacity
pricing upon rejection of the ESP 2 Stipulation, the
Commission should have directed AEP-Ohio to refund all
revenue collected above RPM-based capacity pricing, or at
least to credit the excess collection against regulatory asset
balances otherwise eligible for amortization through retail
rates and charges.  AEP-Ohio responds that jthe
Commission has recently rejected similar arguments in

other proceedings. |
!

Upon review of the parties’ arguments, the Commission
finds that rehearing should be denied. The Commission
believes that the process followed in this proceeding has

been proper and well within the bounds of our discretion.

As the Ohio Supreme Court has recognized, the

' Commission is vested with broad discretion to manage its

dockets so as to avoid undue delay and the duplication of
effort, including the discretion to decide how, in light of its
internal organization and docket considerations, it may
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best proceed to manage and expedite the orderly flow of its

" business, avoid undue delay, and eliminate unnecessary
duplication of effort.25 We, therefore, find no error in our
decision to address the recovery mechanism for the
deferral in the ESP 2 Case, as a means to effectively
consider how the deferral recovery mechanism would fit
'within the mechanics of AEP-Ohio’s ESP.

Addltlonally, we find no merit in the various arguments
that the Commission or AEP-Ohio failed to comply with
Chapters 4905 and 4909, Revised Code. This proceeding is
not a traditional rate case requiring an application from
AEP-Ohio under Section 4909.18, Revised Code. Rather,
this proceeding was initiated by the Commission/ in
response to AEPSC’s FERC filing for the purpose of
'reviewing the capacity charge associated with AEP-O.

4905 26, Revised Code, which requires only that |the
Commission hold a hearing and provide notice to |the
applicable parties. The Commission has fully complied
with the requirements of the statute. We also note that| the
Ohio Supreme Court has recognized that Section 4903.26,
Revised Code, enables the Commission to change a rate or
charge, without compelling the public utility to apply for a
rate increase pursuant to Section 4909.18, Rewsed Code 6

Finally, the Commission does not agree with IEU-Ohlo s
arguments that the rejection of the ESP 2 Snpulatxon
necessitated the restoration of RPM-based capacity pricing
until such time as a new SSO was authorized for AEP-
Ohio, or that the Company should have been directed to
refund any revenue collected above RPM-based capacity
. pricing. As addressed elsewhere in this entry on reheating,
the Commission finds that we have the requisite authcjrity
to modify the SCM and the rejection of the ESP 2
Stipulation has no bearing on that-authority. :

~

25 Duff v. Pub. Uitil. Comm,, 56 Ohio St.2d 367, 379 (1978); Toledo Coalition for Safe Energy v. Pub. Utiz
Comm., 69 Ohio St.2d 559, 560 (1982).
26 Ohio Consumers’ Counsel v. Pub. Util. Comm., 110 Ohio St.3d 394, 400 (2006).
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Constitutional Claims

AFEP-Ohio argues that the SCM, particularly with respect to
the energy credit adopted by the Commission, is
unconstitutionally confiscatory and constitutes . an
unconstitutional taking of property without just
compensation, given that the energy credit incorporates
actual costs for the test period and then imputes reverjues
that have no basis in actual costs. AEP-Ohio points out that
the Commission has recognized that traditional
constitutional law questions are beyond its authority to
determine; however, the Company raises the arguments so
as to preserve its rights on appeal. [

‘ |
In its memorandum contra, OMA argues that the Capacity
Order does not result in confiscation or an unconstitutional

taking and that AEP-Ohio has not made the requjsite

~ showing for either claim. IEU-Ohio responds that neither

(137)

the applicable law nor the record or non-record evidence

cited by AEP-Ohio supports the Company’s claims. [FES
points out that FERC has determined that RPM-based
capacity pricing is just and reasonable and, therefore, guch
pricing is not confiscatory or a taking without |just

-compensation. The Schools argue that AEP-Ohio’s

constitutional issues would be avoided if the Commission

were to recognize that capacity service is a competjtive
-generation service and that market-based rates should

apply. The Schools also note that AEP-Ohio, in makin'g its

~ partial takings claim, relies on extra-record evidence from

the ESP 2 Case and that the Company’s reference to such
evidence should be stricken. OCC argues that. the
Commission does not have jurisdiction to resolve
constitutional claims and that, in any event, AEP-Ohio’s

arguments are without merit and should be denied. |

IEU-Ohio also asserts a constitutional claim, speciﬁl:ally
contending that the Capacity Order unreasonably impairs
the value of contracts entered into between CRES providers
and customers under a justified assumption that RPM-
based capacity pricing would remain in effect. IEU-Ohio
believes that the capacity pricing adopted in the Cap?city
Order should not apply to such contracts.
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customers and CRES providers have long been aware

AEP-Ohio replies that it is noteworthy that neither the
intervenors that are actually parties to the contracts por
OCC seeks rehearing on this issue. AEP-Ohio further ngtes
that IEU-Ohio identifies no specific contract that has
allegedly been unconstitutionally m1pa1red According to
AEP-Ohio, the lack of any such contract in the record is
fatal to IEU-Ohio’s impairment claim. AFP-Ohio adds

the Commission was in the process of establishing an S
that might be based on something other than RPM pricing.
Finally, AEP-Ohio points out that IEU-Ohio makes no
attempt to satisfy the test used to analyze impairment
dmms

The Commission agrees that it is the province of the courts,
and not the Commission, to judge constitutional claims. | As
the Ohio Supreme Court is the appropriate forum for [the
constitutional challenges raised by AEP-Ohio and IEU-

‘Ohio, they will not be considered here.

Transition Costs

IEU contends that the Commission, in approving an above-
market rate for generation capacity service, authorized
AEP-Ohio to’ collect transition revenue or’its equivalent,
contrary to Section 4928.40, Revised Code, and ‘the
stipulation approved by the Commission in the Company’s
electric transition plan case. AEP-Ohio responds that this

~ argument has already been considered and rejected by[the

(141)

Commxsswn

As previously discussed, the Commission does not be]jjeve
that AEP-Ohio’s capacity costs fall within the category of
transition costs. Section 4928.39, Revised Code, defines
transition costs as costs that, among meeting other c:ntena,
are directly a331gnable or allocable to retail el
generation service provided to electric consumers in this
state. As we have determined, AEP-Ohio’s prowsmfp of
capacity to CRES providers is not a retail electric servi
defined by Section 4928.01(A)(27), Revised Code. It
wholesale transaction between AEP-Ohio and

56-
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'Ohio’s request for rehearing should be denied. g

providers. IEU-Ohio’s request for rehearing should thus be
denied.

Peak Load Contribution (PLCl
IEU-Ohio contends that the Commission unlawfully and

i

unreasonably failed to ensure that AEP-Ohio’s generat:on»

capacity serv1ce is charged in accordance w1th a custo er's

required fo disclose publicly the means by which the |
is disaggregated from AEP East down to AEP-Ohio

transparent and proper 1denhf1cat10n of the PLC

The Commission notes that IEU—Oth is the only party
has identified or even addressed the PLC factor

_potential -issue requiring resolution in this proceeding.

Additionally, the Commission finds that IEU-Ohio has/not

»promded any indication that there are mconsxstenae§ or

errors in capacity billings. In the absence of anything other
than JEU-Ohio’s mere conclusion that the issue requires the
Commission’s attention, we find no basis upon which to
consider the issue at this time. If IEU-Ohio believes that
billing inaccuracies have occurred, it may file a complaint
pursuant to Section 4905.26, Revised Code. Therefore, IEU-

i

Due Process [

IEU-Ohio argues that the totahty of the’ Comrmss:bn s
actions during the course of this proceeding violated IEU-

Ohio’s due process rights under the Fourteenth

Amendment. Specifically, IEU-Ohio believes that- the
Commission has repeatedly granted applications: for
rehearing, indefinitely tolling them to prevent parties from
taking an unobstructed appeal to the Ohio Supreme C

repeatedly granted AEP-Ohio authority to tempozE:y
impose various forms of its two-tiered, shopping-blocking
capacity charges without record support; failed to address

-57-



10-2929-EL-UNC

(145)

major issues raised by parties in violation of Section
4903.09, Revised Code; authorized a deferral mechanjsm
without record support and then addressed the details of
the deferral mechanism in a separate proceeding where|the
evidentiary record had already closed; and authoriged
carrying charges on the deferral at the WACC rate without
record support. AEP-Ohio responds that the various due
process arguments raised by IEU-Ohio are generally

misguided.

In a similar vein, IEU-Ohio contends that the Commission
violated Section 4903.09, Revised Code, in that it failed to
address all of the material issues raised by IEU-Ohio;
including its arguments related to transition revenue; PLC

~ transparency; non-comparability and discrimination’ in

capacity rates; the Commission’s lack of jurisdiction tojuse

- cost-based ratemaking to ‘increase rates for generation

service or through the exercise of general supervigory
authority; the anticompetitive subsxdy resulting from AEP-

'Ohio’s above-market capacity pricing; and the conflict

| (146)

between the Company’s cost-based ratemaking propbsal
and the plain language of the RAA. AEP-Ohio disagrees,
noting that the Commission has already responded to IEU-
Ohio’s arguments on numerous occasions and has done so
in compliance with Section 4903.09, Revised Code. |

The Commission again finds no merit in IEU-Ohio’s due
process claim., This proceeding was initiated by - the

Commission for the purpose of reviewing AEP-Ohio’s

capacity charge for its FRR obligations.  From 'the
beginning, IEU-O}uo was afforded the opportunity to
participate, and did participate, in this proceeding,
including the evidentiary hearing. Contrary to IEU-Ohio’s
claims, the Commission has, at no point, intended to delay
this proceeding, but has rather proceeded carefully to
establish a thorough record addressing the SCM and 4EP-
Ohio’s capacity costs. = Additionally, as discussed
throughout this entry on rehearing, the Commission was
well within its authority to initiate and carry out its
investigation of AEP-Ohio’s capacity charge in this
proceeding. We find no merit in IEU-Ohio’s claim that we
acted without evidence in the record. The evidence in: th1s
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proceeding is quite extensive, consisting of considerable
testimony and exhibits submitted in this proceedingj as
well as the consolidated cases. Finally, we do not agree
that we have failed to address any of the material issues in
violation - of Section 4903.09, Revised Code. The
Commission believes that the findings of fact and written
opinion found in the Capacity Order provide a sufficjent
basis for our decision. The Commission concludes that we
.have appropriately explained the basis for each of pur
orders in this case based on the evidence of record and that
IEU-Ohio has been afforded ample process. Its request for
rehearing should be denied. -

Pending App Iicafion for Rehearing

(147) AEP-Ohio argues that it was unreasonable and unlawful
for the Com;rmssmn to fail to address in the Capaqty der

the Initial Entry.

(148) Inlight of the fact that the Commission has addressed
Ohio’s application for rehearing of the Initial Entry in
entry on rehearing, we find that the Company’s assi
of error is moot and should, therefore, be denied.

‘It is, therefore,

ORDERED, That OEG's moﬁon for leave to reply filed oﬁ August 7, 2012, be
denied. It is, further, . \ _

ORDERED, That the applications for rehearing of the Initih Entry, Interirh
" Relief Entry, and Capacity Order be granted, in part, and denied, in|part, as set forth
herein. Itis, further,

'ORDERED, That the applications for rehearing of the Interim| Relief Extensidn
Entry be denied. It is, further,
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ORDERED), That a copy of this entry on rehearmg be’ served upon all parties of
record in this case. , .

THE PUBLIC UTILITIES COMMISSION OF omq)

Steven D. Lesser ¢

Cheryl L. Roberto

SJP/sc | | | |
Entﬁ ]u: t}}e loumal | | l

Barcy F.McNeal | :
Secretary ' ) .
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~ of the Capacity Charges of Ohio Power ) e r
Company and Columbus Southern Power ) Cese No. 10-2929-EL UNC
Company. )

~ CONCURRING OPINION i
OF COMMISSIONER ANDRE T, PORTER

I concur with the majority on the reasoning and result on all isspies addressed in
this opinion and entry on reheanng except to the extent that my May 30, 2012

statement stands.
- ‘ | 9 |
& g / Okgz
Andre T. Porter
ATP/sc '
Enmdirqﬂmﬁumal
e Neald
“Barcy F. McNeal |

Secretary
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In the Matter of the Commission Review
of the Capacity Charges of Ohio Power
Company and Columbus Southern Power
Company.

Case No. 10-2929-EL-UNC

N g N Snar®

~

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL. L. ROBERTO
- Idissent from the findings and conclusions in the following ﬁaragraphs of the
-~ rehearing order: 71, 92, 95,98, 102, 106, 125, and 134. ’ i

" As I have expressed previously, to the extent that the Commissjon has authority
to determine capacity costs it is because these costs compensate nondompetitive retail
electric service. Chapter 4928, Revised Code, defines “retail electricservice” to mean
any service involved in the supply or arranging for the supply of electricity to ultimate
consumers in this state, from the point of generation to the point of consumption. For
purposes of Chapter 4928, Revised Code, retail electric service includes, among other
things, transmission serviced As discussed, supra, AEP-Ohio is the sole provider of
the Fixed Resource Requirement service for other transmission users joperating within
its footprint until the expiration of its obligation on June 1, 2015. As such, this service
is a “noncompetitive retail electric service” pursuant to Sections 4928.01(A)(21) and
4928.03, Revised Code. This Commission is empowered to set rates for
noncompetitive retail electric services. While PJM could certainly pﬁzpow a tariff for

FERC adoption directing PJM to establish a compensation method for Fixed Resource
Requirement service, it has opted not to do so in favor of a state compensation method
when a state chooses to establish one. When this Commission choases to establish a
state compensation method for a noncompetitive retail electric service, the adopted
rate must be just and reasonable based upon traditional cost-of-service principles.

This Commission previously established a state compensation method for AEP-
Ohio’s Fixed Resource Requirement service within AEP-Ohio’s initial ESP. AEP-Ohio
received compensation for its Fixed Resource Requirement service through both the
provider of last resort charges to certain retail shopping customers and a capacity
charge levied on competitive retail providers that was established by the three-year

1 Section 4928.01(A)(27), Revised Code.
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' capacity auction conducted by PJM.2  Since the Commission adopted this
compensation method, the Ohio Supreme Court reversed the authorized provider of
last resort charges? and the auction value of the capacity charges has fallen
precipitously, as has the relative proportion of shoppers to non-shoppers.

I agree with the majority that the Commission is empowered pursuant to its
* genéral supervisory authority found in Sections 4905.04, 4905.05, and 4905.06, Revised
Code to establish an appropriate rate for the Fixed Resource Requirement service, I
also agree that pursuant to regulatory authority under Chapter 4305, Revised Code, as
well as Chapter 4909, Revised Code a cost-based compensation method is necessary
- and appropriate. Additionally, I find that because the Fixed Resource Requirement is

‘a noncompetitive retail electric service, the Commission must establish the appropriate
rate based upon traditional cost of service principles. Finally, I find specific.authority
within Section 4909.13, Revised Code, for a process by which the Commission may
* cause further hearings and investigations and may examine into all matters which
may change, modify, or affect any finding of fact previously made. Given the change
in circumstances since the Commission adopted the initial state cpmpensation for
AEP-Ohio’s Fixed Resource Requirement service, it is appropriate for| the Commission
to revisit and adjust that rate to reflect current circumstances.

-Additionally, I continue to find that the “deferral” is unlawful and
inappropriate. In prior cases, this Commission has levied a rate or tariff on a group of
customers but deferred collection of revenues due from that group until a later date.
In this instance, the majority proposes to establish a rate for th Fixed Resource
Requirement service provided by AEP-Ohio to other transmission users but then to
discount that rate such that the transmission users will never pay if. The difference
between the authorized rate and that paid by the other transmission users will be
booked for future payment not by the transmission users but by retail electricity
customers. The stated purpose of this device is to promote competition.

As an initial matter, I am not convinced on the record before us that
competition has suffered sufficiently or will suffer sufficiently during the remaining

2 In the Matter of the Application of Columbus Southern Power Company for Approval\of an Electric Security
Plan: an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certiin Generating Assets,
Case No. 08-917-EL-SSO, et al., Opinion and Order (March 18, 2009), Entry on Rehearing (July 23,

2009); In the Matter of the Commission Review of the Capacity Charges of Ohio' Power Company and

Columbus Southern Power Company, Case No, 10-2929-EL-UNC, Entry (December 8, 2010).

3 Inre Application of Columbus S. Power Co., 128 Ohio 5t.3d 512 (2011).
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" term of the Fixed Resource Requirement as the result of the state compensation
method to warrant intervention in' the market. If it did, the Commission could
consider regulatory options such as shopping credits granted to the consumers to
promote consumer entry into the market. With more buyers in the market, in theory,
more sellers should enter and prices should fall. The method selected by the majority,
however, attempts to entice more sellers to the market by offering & significant, no-
strings-attached, unearned benefit. This policy choice operates on faith alone that
sellers will compete at levels that drop energy prices while transferring the unearned
discount to consumers. If the retail providers do not pass along the entirety of the
discount, then consumers will certainly and inevitably pay twice for the discount
today granted to the retail suppliers, To be clear, unless every retail provider
disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping consumers will pay more for Fixed Resource Requirements service than the
retail provider did. This represents the first payment by the consumer for the service.
Then the deferral, with carrying costs, will come due and the consumer will ‘pay for it
all over again --plus interest. ; ‘

I find that that the mechanism labeled a “deferral” in the majotity opinion is an
unnecessary, ineffective, and costly intervention into the market for which no

authority exists and that I cannot support.

To the extent that these issues were challenged in rehearing, I would grant
rehearing.

Cheryl L. Roberto

CLR/sc
En'E f} t~hﬁ Efurnal
e I MNead

Barcy F. McNeal
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Commission Review )

of the Capacity Charges of Ohio Power ) S
- Company and Columbus Southern Power ) Case No. 10-2929-EL-UNC

Company. : )
ENTRY ON REHEARIN G

The Commission finds:

(1) On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP) and Ohio Power Company (OP)
(jointly, AEP-Ohio or the Company),! filed an application
with the Federal Energy Regulatory Commission (FERC) in
"FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
' FERC Docket No. ER11-2183 (FERC filing). The application

~ proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement (RAA) for the ~
regional transmission organization, PJM Interconnection,
LLC (PJM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capacity costs.

(2) By entry issued on December 8, 2010, in the above-
captioned case, the Commission found that an
investigation ‘was necessary in order to determine the
impact of the proposed change to AEP-Ohio’s capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AEP-
Ohio's fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities
within PJM; (2) the degree to which AEP-Ohio’s capacity

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into
OP, effective December 31, 2011. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC.
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" . charge was currently being recovered through retail rates

approved by the Commission or other capacity charges;

and (3) the impact of AEP-Ohio’s capacity charge upon

CRES providers and retail competition in  Ohio.
Additionally, in light of the change proposed by AEP-Ohio

in the FERC filing, the Commission explicitly adopted as -

the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

On January 27, 2011, in Case No. 11-346-EL-SSO, et al.,
AEP-Ohio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).2

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).

By eniry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Interim Relief Extension
Entry). :

By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/megawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AFP-Ohio to modify its
accounting procedures to defer the incurred capacity costs

2 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
' Auithority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-SSO and 11-348-EL-SSO; In the Matter of the Application
of Columbus Southern Power Company and Ohio Power Company for Approval of Certain Accounting
Authority, Case No. 11-349-EL-AAM and 11-350-EL-AAM.
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not recovered from CRES providers, with the recovery

mechanism to be established in the ESP 2 Case.

- Section 4903.10, Revised Code, states that any party who

has entered an appearance in a Commission proceeding

- may apply for a rehearing with respect to any matters

determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s journal.

By entry on rehearing issued on October 17, 2012, the

- Commission granted, in part, and denied, in part,

applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (Capacity
Entry on Rehearing).

.On November 15, 2012, Industrial Energy Users-Ohio

(IEU-Ohio) filed an application for rehearing of the
Capacity Entry on Rehearing. The Ohio Consumers’
Counsel (OCC) and FirstEnergy Solutions Corp. (FES) filed
applications for rehearing on November 16, 2012.

. AEP-Ohio filed a memorandum contra the applications for

rehearing on November 26, 2012.
In its first assignment of error, IEU-Ohio claims that the

.Capacity Entry on Rehearing is unlawful and

unreasonable, because the Commission cannot rely on
Section 4905.26, Revised Code, to apply a cost-based
ratemaking methodology in establishing AEP-Ohio’s
capacity charge for its FRR obligations. Citing Section
4928.05(A)(1), Revised Code, IEU-Ohio contends that
AEP-Ohio’s capacity service is a competitive retail electric
service that cannot be regulated by the Commission under
Chapter 4905, Revised Code. IEU-Ohio adds that the Ohio
Supreme Court has determined that the Commission
cannot use its general supervisory powers to circumvent
the statutory ratemaking process enacted by the General
Assembly. IEU-Ohio also notes that Section 4905.26,
Revised Code, is a procedural statute that does not delegate
substantive authority to the Commission to increase a
utility’s rates. IEU-Ohio asserts that the Commission has
found that rates can only be established under Section
4905.26, Revised Code, in limited circumstances, and in
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accordance with other ratemaking statutes. According to
IEU-Ohio, the determination as to whether a particular rate
is unjust or unreasonable can only be made by reference to
other provisions of Title 49, Revised Code. IEU-Ohio
argues that the Commission neglected to identify any

 statutory ratemaking criteria for determining whether

AFEP-Ohio’s prior capacity compensation was unjust or

_unreasonable. IEU-Ohio contends that there is no statute

that authorizes the Commission to apply a cost-based

' ratemaking methodology to increase rates for a competitive

retail electric service.

Similarly, OCC’s first assignment of errbr" is that the

‘Commission erred in finding that it had authority under

Section 4905.26, Revised Code, to initiate this proceeding
and investigate AEP-Ohio’s wholesale capacity charge.
OCC points out that Section 4905.26, Revised Code,
governs complaint proceedings that fall within the
Commission’s general authority under Chapter 4905,
Revised Code. OCC contends that Chapter 4905, Revised
Code, does not permit the Commission to establish a

" wholesale capacity charge or an SCM and, therefore,

Section 4905.26, Revised Code, is not a source of authority
that enables the Commission to investigate and fix
AEP-Ohio’s wholesale capacity rate. OCC adds that the
various procedural requirements of Section 4905.26,
Revised Code, were not followed by the Commission in the
course of this proceeding. Specifically, OCC notes that the
Commission did not find that there were reasonable
grounds for complaint prior to the hearing, nor did it find
that AEP-Ohio’s existing capacity charge was unjust,
unreasonable,  unjustly  discriminatory,  unjustly
preferential, or in violation of law. |

Like IEU-Ohio and OCC, FES asserts that the Capacity
Entry on Rehearing is unlawful and unreasonable, because
it relied on Section 4905.26, Revised Code, as a source of
authority to establish a cost-based SCM. FES contends that,
although Section 490526, Revised Code, provides the
Commission with authority to investigate and set a hearing
to review a rate or charge that may be unjust or
unreasonable, the statute does not confer jurisdiction to
establish a cost-based rate. “FES also disputes the
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Commission’s clarification in the Capacity Entry on
Rehearing that the Commission is under no obligation with
regard to the specific mechanism used to address capacity

costs.

In its memorandum contra, AEP-Ohio notes that the Ohio
Supreme Court has repeatedly held that the Commission
has broad authority to change utility rates in proceedings

- under Section 490526, Revised Code. In response to

IEU-Ohio’s argument that the Commission authorizes rates

 under Section 490526, Revised Code, only in limited

circumstances, AEP-Ohio asserts that Commission
precedent indicates that is the case for self-complaint
proceedings, but mnot for Commission-initiated

* investigations. AEP-Ohio also points out that IEU-Ohio

(14)

~ and OCC offer no authority in support of their contention
that Chapter 4905, Revised Code, does not permit the -

Commission to set wholesale rates. AEP-Ohio notes that
nothing in Chapter 4905, Revised Code, lmits its
application to retail rates. AEP-Ohio further notes that the
Commission has often regulated wholesale rates and that
its orders have been upheld by the Ohio Supreme Court.

With respect to OCC’s argument that the Commission
failed to find that reasonable grounds for complaint exist in
this case, AEP-Ohio replies that OCC’s position is overly
technical and without basis in precedent. AEP-Ohio notes
that there is no requirement that the Commission must
make a rote finding of reasonable grounds for complaint in
proceedings initiated pursuant to Section 4905.26, Revised

‘Code.  AFEP-Ohio believes that, in initiating this

proceeding, the Commission implicitly found that there
were reasonable grounds for complaint. Similarly, in
response to OCC’s and IEU-Ohio’s argument that the
Commission did not comply with Section 4905.26, Revised
Code, because it failed to find that RPM-based capacity
pricing is unjust or unreasonable, AEP-Ohio notes that the
statute does not require the Commission to make such a
finding. According to AEP-Ohio, the statute requires the
Comumission to conduct a hearing, if there are reasonable
grounds for complaint that a rate is unreasonable, unjust,
unduly discriminatory or preferential, or otherwise in
violation of law. AEP-Ohio adds that the Commission
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found in the Capacity Order and the Capacity Entry on
Rehearing that RPM-based capacity pricing would produce
unjust and unreasonable results.

In its second assignment of error, [EU-Ohio asserts that the
Capacity ~Entry on Rehearing is wunlawful and
unreasonable, because the Commission cannot regulate a
wholesale rate, pursuant to Section 4905.04, 4905.05,
4905.06, or 4905.26, Revised Code. Specifically, IEU-Ohio
contends that the Commission’s regulatory authority under

' Chapter 4905, Revised Code, extends only to the retail

- services provided by an electric light company, when it is

(16)

17)

engaged in the business of supplying electricity for light,
heat, or power purposes to consumers within the state.
IEU-Ohio notes that the Commission determined in the
Capacity Order that the capacity service provided by

AEP-Ohio to CRES providers is a wholesale transaction

rather than a retail service.

In its memorandum contra, AEP-Ohio notes that
IEU-Ohio’s argument is contrary to its initial position in

this case, which was that the Commission does have

jurisdiction to establish capacity rates, pursuant to the
option for an SCM under Section D.8 of Schedule 8.1 of the
FERC-approved RAA. AEP-Ohio argues that IEU-Ohio’s
current position is based on an overly restrictive statutory
interpretation. AEP-Ohio points out that the characteristics
of an entity that determine whether it is a public utility -
subject to the Commission’s jurisdiction do not necessarily

establish the extent of, or limitations on, the Commission’s
jurisdiction over the entity’s activities, which is a separate
matter. AEP-Ohio reiterates that the Commission’s
authority under Section 490526, Revised Code, is
considerable and encompasses regulation of wholesale
rates in Ohio.

In its second assignment of error, FES argues that, even if
the Commission has authority under Chapter 4905, Revised
Code, to establish an SCM, the Commission must
nonetheless observe the procedural requirements of
Chapter 4909, Revised Code. FES asserts that the Capacity
Entry on Rehearing is unreasonable and unlawful, because
the Commission upheld a cost-based SCM without
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adherence to the mandatory ratemaking forimﬂa of Section
4909.15, Revised Code, which requires determinations
regarding property valuation, rate of return, and so forth.

AEP-Ohio responds that the Commission already rejected,
in the Capacity Entry on Rehearing, the argument that a
traditional base rate case was required under the
circumstances. AEP-Ohio notes that, although the
Commission may elect to apply Chapter 4909, Revised
Code, following a complaint proceeding, there is no

- requirement that it must do so. AEP-Ohio also pomts out

that the Commission has not adjusted retail rates in this
case.

In its second assignment of error, OCC contends that the
Commission unlanully and unreasonably determined that
OCC'’s arguments in opposition to the deferral of capacity
costs were prematurely raised in this proceeding and
should instead be addressed in the ESP 2 Case. OCC
asserts that, in declining to resolve OCC’s arguments in the
present case, the Commission violated Section 4903.09,

Revised Code,.and unreasonably impeded OCC'’s right to

take an appeal. OCC notes that the Commission has not
yet ruled on its application for rehearing in the ESP 2 Case,
which has delayed the appellate review process, while
AEP-Ohio has nevertheless begun to account for the

deferred capacity costs on its books to the detriment of
~ customers.

In 'response, AEP-Ohio notes that the Commission has

-already rejected OCC'’s argument and found that issues

related to the creation and recovery of the deferral are more
appropriate for consideration in the ESP 2 Case, in which
the Commission adopted the retail stability rider (RSR), in
part to compensate the Company for its deferred capacity
costs. AEP-Ohio adds that, because the Commission did
not adjust retail rates in the present case, and the RSR was
adopted in the ESP 2 Case, there is no harm resulting from
the Commission's decision in this docket.

In the Capacity Entry on Rehearing, the Commission
clarified that our initiation of this proceeding for the
purpose of reviewing AEP-Ohio’s capacity charge was
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consistent with Section 4905.26, Revised Code.3 In relevant
part, the statute provides that, upon the -initiative or
complaint of the Commission that any rate or charge is in

.any respect unjust, unreasonable, unjustly discriminatory,

unjustly preferential, or in violation of law, if it appears
that reasonable grounds for complaint are stated, the
Commission must schedule, and provide notice of, a

“hearing. The Ohio Supreme Court has found that the

Comumission has considerable discretion under the statute,
including the authority to conduct an investigation and fix
new utility rates, if the existing rates are unjust and
unreasonable. See, e.g., Ohio Consumers’ Counsel v. Pub, Util.
Comm., 110 Ohio St3d 394, 400 (2006); Allnet
Communications Services, Inc. v. Pub. Util. Comm., 32 Ohio
St.3d 115, 117 (1987); Ohio Utilities Co. v. Pub. Util. Comm.,

58 Ohio St.2d 153, 156-158 (1979). The Court has also stated -

that utility rates may be changed by the Commission in a
complaint proceeding under Section 4905.26, Revised
Code, without compelling the utility to apply for a rate

‘increase under Section 4909.18, Revised Code. Okhio
Consumers’ Counsel v. Pub, Util. Comm., 110 Ohio $t.3d 394,

400 (2006); The Commission, therefore, disagrees with the
arguments of IEU-Ohio, FES, and OCC that are counter to
this precedent.

Further, we find no requirement in Ohio Supreme Court
precedent or anywhere else that the Commission must first
invoke Chapter 4909, Revised Code, or some other
ratemaking authority, prior to fixing new utility rates, if the
Commission finds that the existing rates are unjust and
unreasonable following a proceeding under Section

- 4905.26, Revised Code. As noted above, precedent is to the

contrary.

With respect to IEU-Ohio’s interpretation of Commission
precedent, we disagree that rates can only be established
under Section 4905.26, Revised Code, in limited
circumstances. The Commission precedent cited by
IEU-Ohio is inapplicable here, as it specifically pertains to
self-complaint proceedings initiated by a public utility. In
the Matter of the Self-Complaint of Suburban Natural Gas

3 Capacity Entry on Rehearing at 9-10, 13, 29, 54.
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~ Company Concerning its Existing Tariff Provisions, Case No.
11-5846-GA-SLF, Opinion and Order, at 6 (August 15,
- 2012). : _

(24) Additionally, we find no merit in the argument that the
procedural requirements of Section 4905.26, Revised Code,
were not followed in this case, which was initiated by the

“Commission in response to AEP-Ohio’s FERC filing. In the
Initial Entry, the Commission noted that this proceeding
was necessary to review and determine the impact of the
proposed change to AEP-Ohio’s capacity charge We
believe that the Initial Entry provided sufficient indication
of the Commission’s finding of reasonable grounds for
complaint that AEP-Ohio’s capacity charge may be unjust
or unreasonable. We agree with AEP-Ohio that there is no
precedent requiring the Commission to use rote words
tracking the exact language of the statute in every

- complaint proceeding. In any event, to the extent
necessary, the Commission clarifies that there were
reasonable grounds for complaint that AEP-Ohio’s
proposed capacity charge may have been unjust or
unreasonable.  Also, as previously discussed, the
Commission may establish new rates under Section
4905.26, Revised Code, if the existing rates are unjust and
unreasonable, which is exactly what has occurred in the
present case. In the Interim. Relief Entry, the Commission
determined that RPM-based capacity pricing could risk an
unjust and unreasonable result for AEP-Ohio and
subsequently confirmed, in the Capacity Order, that such
pricing would be insufficient to yield reasonable

~ compensation for the Company’s capacity service.3

(25) We find no merit in the parties’ arguments that the
Commission is precluded from regulating wholesale rates
under Chapter 4905, Revised Code, or Section 4905.26,
Revised Code, in particular, and the parties offer no
precedent in support of their position. Neither Section
4905.26, Revised Code, nor any other provision of Chapter
4905, Revised Code, prohibits the Commission from
initiating a review of a wholesale rate. For its part, IEU-

4  mitial Entry at 2. .
5 Interim Relief Eniry at 16-17; Capacity Order at 23; Capacity Entry on Rehearing at 18, 31.
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Ohio contends that the Commission’s regulatory authority

under Chapter 4905, Revised Code, is limited to an electric

light company engaged in the business of supplying

- electricity to consumers (i.e., as a retail service). Because

the Commission determined that the capacity service
provided by AEP-Ohio to CRES providers is a wholesale,
not retail, transaction, IEU-Ohio believes that the
Commission’s reliance on Section 4905.26, Revised Code, as
well as Sections 4905.04, 4905.05, 4905.06, Revised Code, is
unreasonable and unlawful. However, from the outset of
this proceeding, the Commissjon clearly indicated that the

review of AEP-Ohio’s proposed capacity charge would be

comprehensive in scope and include consideration of other
related issues, including the impact on retail competition
and the degree to which the Company’s capacity costs
were already being recovered through retail rates.b

Next, we find no error in our clarification that, although the
Commission must ensure that the jurisdictional 'utilities
receive just and reasonable compensation for the services
that they render, the Commission is under no obligation
with regard to the specific mechanism used to address
capacity costs.” We did not find, as FES contends, that the
Commission’s ratemaking powers are unbounded by any
law. Rather, we clarified only that the Commission has

. discreion to determine the type —of mechanism -

implemented to enable a utility to recover its capacity costs,
and that the recovery mechanism may take the form of an

SCM, rider, or some other mechanism.

In its remaining arguments, [EU-Ohio contends that

AEP-Ohio’s capacity service is a competitive retail electric
service, rather than a wholesale transaction, and again
disputes our reliance on the Commission’s general
supervisory powers under Sections 4905.04, 4905.05, and
4906.06, Revised Code, as authority to establish the SCM.
These arguments were already rejected by the Commission
in the Capacity Entry on Rehearing,® and IEU-Ohio has

6 Initial Entry at2.
7 Capacity Entry on Rehearing at 28.
8 Capacity Entry on Rehearing at 28-29.
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raised nothing new for our consideration with respect to
these issues. '

(28) Finally, we do not agree with OCC that it was
unreasonable and unlawful, or in violation of Section
4903.09, Revised Code, to find that arguments regarding
the mechanics of the deferral recovery mechanism should
be raised and addressed in the ESP 2 Case. The
Commission did not outline the mechanics of, or even

" establish, the deferral recovery mechanism in the Capacity
Order. Rather, we indicated that an appropriate recovery
mechanism for AEP-Ohio’s deferred costs would be
established, and any additional financial considerations
addressed, in the ESP 2 Case.? Although numerous parties,
including OCC, attempted to predict -how the deferral

~ mechanism would be implemented and what its impact
would be on ratepayers, the Commission continues to find
that it would have been meaningless to address such
anticipatory arguments in the Capacity Entry on
Rehearing. We, therefore, find no error in having
determined that OCC’s claims of unfair competition,
unlawful subsidies, double payments, and discriminatory
pricing were premature, given that the Commission had
not yet determined how and from whom AFEP-Ohio’s
deferred capacity costs would be recovered.l® . The
Commission notes that we thoroughly addressed OCC'’s
other numerous arguments with respect to the deferral of
capacity costs in the Capacity Entry on Rehearing.

(29) For the above reasons, we find no error in our clarifications
in the Capacity Entry on Rehearing, or in determining that
arguments related to the mechanics of the deferral recovery
mechanism should be resolved in the ESP 2 Case. Any
other arguments raised on rehearing that are not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and are being
denied. Accordingly, the Commission finds that the
applications for rehearing filed by IEU-Ohio, OCC, and FES
should be denied in their entirety. |

9  Capacity Order at 23.
10 Capacity Entry on Rehearing at 50-51.
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- Itis, therefore,

ORDERED That the applications for rehearing filed by IEU-Ohlo, OCC, and
FES be denied in their entirety. It is, further,

ORDERED That a copy of th1s entry on rehearing be served upon all parties of
record in this case. v ‘

THE PUBLIC UTILI‘I'IES COMMISSION OF OHIO

C 0 e

Steven D. Lesser | v | Andre T. Porter

Cheryl L. Roberto Lynn Slaby

SJP/sc
Entered in the Journal m.jc 12 2012

| Mﬁh««mﬂﬂ

Barcy F. McNeal
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )
of the Capacity Charges of Ohio Power )
Company and Columbus Southern Power )
Company. )

Case No. 10-2929-EL-UNC

ENTRY ON REHEARING

The Commission finds:

(1) On November 1, 2010, American Electric Power Service
- Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP} and Ohio Power Company (OP}
(jointly, AEP-Ohio or the Company),! filed an application
with the Federal Energy Regulatory Commission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement for the regional
transmission organization, PJM Interconnection, LLC
(PIM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capdcity costs.

(2) By entry issued on December 8, 2010, in the above- .
captioned case, the Commission found that an
investigation was necessary in order to deterrnine the
impact of the proposed change to AEP-Ohio’s capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AEP-
Ohio’s fixed resource requirement (FRR) capacity charge to
Ohio competitive retail eleciric service (CRES) providers,

- which are referred to as alternative load serving entities

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into
OP, effective December 31, 2011. In the Matter of the Application of Ohic Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376-EL-UNC.
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)

4)

®)

®

within PJM; (2) the degree to which AEP-Ohio’s capacity
charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio’s capacity charge upon
CRES providers and retail competition in Chio.
Additionally, in light of the change proposed by AEP-Ohio
in the FERC filing, the Commission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PIM based on its
reliability pricing model (RPM).

On January 27, 2011, in Case No. 11-346-EL-SSO, et al.,
AEP-Ohio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).2

By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).

By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Interim Relief Extension

Entry).

By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/ megawatt-day as the appropriate charge to enable
AEP-Chio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio’s capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Ohio to modify its

2 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of
an Electric Security Plan, Case No. 11-346-EL-5S0O and 11-348-EL-SSO; In the Matter of the Application
of Columbus Southern Power Company and Ohio Power Company for Approval of Certain Accounting
Authority, Case No. 11-349-EL-AAM and 11-350-EL-AAM.
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accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission’s journal.

By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (October
Capacity Entry on Rehearing).

On December 12, 2012, the Commission issued an entry on
rehearing, denying applications for rehearing of the

October Capacity Entry on Rehearing that were filed by the

Ohio Consumers’ Counsel (OCC), Industrial Energy Users-
Ohio (IEU-Ohio), and FirstEnergy Solutions Corp. (FES)
{December Capacity Entry on Rehearing).

On January 11, 2013, OCC filed an application for rehearing
of the December Capacity Entry on Rehearing. AEP-Ohio
filed a memorandum contra on January 22, 2013.

In its single assignment of error, OCC asserts that the

Commission unlawfully and unreasonably clarified in the

December Capacity Entry on Rehearing that there were
reasonable grounds for complaint, pursuant to Section
4905.26, Revised Code, that AEP-Ohio’s proposed capacity
charge in this case may have been unjust or unreasonable.
OCC contends that the Commission’s clarification attempts
to cure an error after the fact, is not supported by sufficient
evidence, and is procedurally flawed. According to OCC,
the Commission’s clarification is not supported by its
findings in the Initial Entry. OCC argues that the
Commission has not satisfied the requirements of Section
4905.26, Revised Code, and, thus, has no jurisdiction in this
case to alter AEP-Ohio’s capacity charge.
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OCC also notes that reasonable grounds for complaint
must exist before the Commission orders a hearing,
pursuant to Section 490526, Revised Code. OCC
emphasizes that the Commission did not find reasonable
grounds for complaint in the Initial Entry, but rather made
its clarification two years later in the December Capacity
Entry on Rehearing. OCC adds that the Commission’s
clarification is inconsistent with its earlier procedural
ruling directing the parties to develop an evidentiary
record on the appropriate capacity pricing mechanism for
AEP-Ohio. OCC believes that reasonable grounds for
complaint were intended to be developed through the
evidentiary hearing.

OCC further argues that the Comrnission did not properly
determine, upon initiation of this proceeding, that AEP-
Ohio’s capacity charge may be unjust and unreasonable.
Accordingly, OCC believes that the Commission lacked

‘jurisdiction to modify AEP-Ohio’s capacity charge. Finally,

OCC asserts that the Commission failed to find that RPM-
based capacity pricing is unjust and unreasonable, as
required before a rate change is implemented, pursuant to
Section 4905.26, Revised Code.

In its memorandum contra, AEP-Ohio responds that OCC’s
application for rehearing merely raises arguments that
have already been considered and rejected by the
Commission. ~ AEP-Ohio adds that the Commission
properly clarified in the December Capacity Entry on
Rehearing that there were reasonable grounds for
complaint under Section 4905.26, Revised Code, in this
proceeding.

In the December Capacity Entry on Rehearing, the
Commission denied, in their entirety, the applications for
rehearing of the October Capacity Entry on Rehearing that
were filed by OCC, IEU-Ohio, and FES (December Capacity
Entry on Rehearing at 11-12). Section 4903.10, Revised
Code, does not allow parties to repeat, in a second
application for rehearing, arguments that have already
been considered and rejected by the Commission. In the
Matter of the Applications of The East Ohio Gas Company d.b.a.
Dominion East Ohio and Columbia Gas of Ohio Inc. for
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Adjustment of their Interim Emergency and Temporary
Percentage of Income Payment Plan Riders, Case No. 05-1421-
GA-PIP, et al., Second Entry on Rehearing (May 3, 2006), at
4. The December Capacity Entry on Rehearing denied
rehearing on all assignments of error and modified no
substantive aspect of the October Capacity Entry on
Rehearing, and OCC is not entitled to another attempt at
rehearing. Accordingly, the application for rehearing ﬁ]ed
by OCC on January 11, 2013, should be denied as
- procedurally improper.

It is, therefore,

ORDERED, That the application for rehearing filed by OCC on January 11,
2013, be denijed. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case.

THE PUBLIC UTILITIES COMMiSSION OF OHIO

Todd chler, Chalrman

Steven D. Lesser Wdre T. Porter
4 LYW

SJP/sc

Entered in the Journal

Barcy F. McNeal
Secretary
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