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NOTICE OF CROSS-APPEAL OF
OHIO POWER COMPANY

Cross-Appellant, Ohio Power Company ( "OPCo"), hereby gives notice of its cross-

appeal, pursuant to R.C. 4903.13 and Supreme Court Rule of Practice 10.02(A)(3), to the

Supreme Court of Ohio and Appellee, the Public Utilities Commission of Ohio ("Commission"

or "PUCO"), from an Opinion and Order entered on July 2, 2012 (Attachment A), an Entry on

Rehearing entered October 17, 2012 (Attachment B), an Entry on Rehearing entered December

12, 2012 (Attachment C), and an Entry on Rehearing entered January 30, 2013 (Attachment D) -

all in PUCO Case No. 10-2929-EL-UNC. That case involved the Commission's determination

of the rate that OPCo may charge its retail competitors, Competitive Retail Electric Service or

"CRES" providers, for generation capacity resources that OPCo supplies to them. This cross-

appeal is filed within sixty days of the Commission's December 12, 2012 Entry on Rehearing.

OPCo is a party in PUCO Case No. 10-2929-EL-UNC and timely filed an Application for

Rehearing of the Commission's July 2, 2012 Opinion and Order in accordance with R.C.

4903.10. OPCo raised each of the assignments of error listed below in its July 20, 2012

Application for Rehearing.

Appellant, the Industrial Energy Users - Ohio (IEU) initiated this appeal one week after

the January 30, 2013 Entry on Rehearing (Attachment D), which was the second appeal

instituted by IEU from the case below (the other appeal is Case No. 2012-2098). Consequently,

there is a question as to whether the December 12, 2012 Entry on Rehearing (Attachment C) or

the January 30, 2013 Entry on Rehearing (Attachment D) finalized the Commission's decision

for purposes of appeal before this Court . The Commission filed a motion to dismiss Case No.



2012-2098 on January 18, 2013 and OPCo filed a motion to dismiss this appeal on February 21,

2013, both of which remain pending. In sum, there is uncertainty as to which decision of the

Commission was a final order for purposes of appeal and, by extension, which appeal before this

Court is proper and should go forward. Consequently, Cross-Appellant/Appellee also filed a

separate notice of cross-appeal in Case No. 2012-2098.

The Commission's July 2, 2012 Opinion and Order, October 17, 2012 Entry on

Rehearing, December 12, 2012 Entry on Rehearing and January 30, 2013 Entry on Rehearing

(collectively, the "Commission's Orders") are unlawful and unreasonable in the following

respects:

The Commission's Orders unreasonably and unlawfully understate OPCo's cost
of providing generation capacity resources to CRES providers because the energy
credit that the Commission applied to reduce OPCo's cost-based capacity rate is
unreasonably and unlawfully overstated.

a. The energy credit that the Commission adopted is unreasonably and
unlawfully overstated because it is based on a static shopping assumption
that is lower than, and not reflective of, the amount of shopping taking
place at the time of the hearing, the amount of shopping taking place on
the date of the Commission's Order, or the amount of shopping that is
currently occurring.

b. The energy credit that the Commission adopted is unreasonably and
unlawfully overstated, is based on a host of fundamental technical and
calculation errors, and is against the manifest weight of the evidence.
Inter alia, the methodology used to calculate the energy credit does not
withstand basic scrutiny and is largely a "black box;" it was not properly
calibrated; it did not utilize the correct forward energy prices; it utilized
inaccurate and understated fuel costs; it did not utilize the correct heat
rates to capture minimum and start time operating constraints and
associated cost impacts; it wrongly incorporates off-system sales margins;
it fails to properly reflect the operation and impact of the AEP System
Interconnection Agreement; and it overstates OPCo's relevant forecasted
future gross margins.

II. The Commission's Orders are confiscatory, unjust, and unreasonable, and they result in
an unconstitutional taking of OPCo's property without just compensation. Fed. Power



Comm. v. Hope Natural Gas Co., 320 U.S. 591 (1944); Penn Central Transp. Co. v. New

York City, 438 U.S. 104, 124 (1978).

WHEREFORE, Cross-Appellant Ohio Power Company respectfully submits that the

Commission's July 2, 2012 Opinion and Order, October 17, 2012 Entry on Rehearing, December

12, 2012 Entry on Rehearing and January 30, 2013 Entry on Rehearing are unlawful, unjust, and

unreasonable and should be reversed in the respects outlined above. The case should be

remanded to the Commission to correct the errors complained of herein.

Respectfully submitted,

J t7V_3 1,
Steven T. Nourse (0046705)

(Counsel of Record)
Matthew J. Satterwhite (0071972)
AMERICAN ELECTRIC POWER CORPORATION

1 Riverside Plaza, 29th Floor

Columbus, Ohio 43215
Telephone: 614-716-1608
Fax: 614-716-2950
stnourse@aep.com
mjstatterwhite@aep.com

Daniel R. Conway (0023058)
PORTER WRIGHT MORRIS & ARTHUR LLP

41 South High Street

Columbus, Ohio 43215
Telephone: 614-227-2270
Fax: 614-227-1000
dconway@porterwright.com

Counsel for Cross-Appellant
Ohio Power Company
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Inn the Matter of the Conirni5sion Review of )
the Capacity Charges of Ohio Power ) Case No.10-2929-EL-UNC
Company and Columbus Southern Power )
Company. ^

OPINION AND ORDER

The Commission, coming now to consider the evidence presented in this proceeding,
the transcripts of the hearing, and briefs of the parties, hereby issues its opinion and order.

APPEARANCES:

Steven T. Nourse, Matthew J. Satterwhite, and Yazen Alami, American Electric
Power Service Corporation, One Riverside Plaza, 29th Floor, Columbus, Ohio 43215, Porter,
Wright, Morris & Arthur, LLP, by. Daniel R. Conway and Christen M. Moore, 41 South High
Street, Columbus, Ohio 43215, and Quintt, Emanuel, Urquhart & Sullivan, LLP, by Derek L.
Shaffer, 1299 Pennsylvania Avenue NW, Suite 825, Washington, D.C. 20004, on. behalf of

Ohio.Power Company.

Nfike DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief, and
Steven L. Beeler, Assistant Atkorney General, 180 East Broad Street, Columbus, Ohio 43215,
on behalf of the Staff of the Public Utilities Commission of Ohio.

Bruce J. Weston, Ohi.o Consumers' Counsel, by Kyle L. Kern and Melissa R. Yost,
Assistant Consumers' Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on

behalf of the residential utility consumers of Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm, Michael L. Kurtz, and Jody M. Kyler, 36
East Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy Group.

Taft, Stettinius & Hollister LLP, by Mark S. Yurick and Zachary D. Kravitz, 65 East

State Street, Su.ite 1000, Columbus, Ohio 43215, on behaif of The Kroger Company.

McNees, VVaIlace & Nurick LLC, by Samuel C. Randazzo, Frank P. Darr, and
Joseph E. Oliker, 21 East State Street, 17th Floor, Columbus, OMo 43215, on behalf of

Indust.ria.l Energy Userrs-Ohio.

Vorys, Sater, Seymour dr.Pease LLP, by M. Howard Petricoff and Lija Kaieps-Ctark,
52 East Gay Street, P.O. Box 1008, Col.untbus; Ohio 43216, on behalf of Consteilation
NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
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Vorys, Sater, Seymour & Pease LLI', by M. Howard ^e olri behaldf of D ecp Energy
52 East Gay Street, P.O. Box 1008, Columbus, Ohio 432

16,

Services,LLC and Direct Energy Business, LLC.

Vorys, SSater, SeYmour & Pease LLP, by M. Howa.rd Petricoff and Lija Kalep er k,

52 East Gay Street, P.Q. Box 1008, Columbus, Ohio 43216, on behalf of the Re tail ^gy

Supply Association.

Vo s, Sater, Seymour &.P ease LLP, by M. Howard Petricoff and Lija ''^ Davd M.
^ Ohio 43216, Eirner Stahl LLP, by

52 East Gay Street, P.O. Box 10Q$, Columbus, Oi
Suite 11^, Chicago, Illinois 606t14, and Sandy I-ru

Stahl, 224 South Mx^hi.gan Avenue,
Grace, 101 Connstituti on Avenue

NW, Suite 40Q East, V1tasiington, D.C. 20001, on behalf of

Exelon Generation Compar►y, LLC-

7fi South Main Street, Akron, Oluo
Mark A.1-layden, FirstEn.ergy Service Coxnpany Laura C. McBridQ, and N. Txevor

44308, Calfee, HaZter & Griswold, LLP, by Jarmes F. Lang,
1400 KeyBan^c Center, 804 Superior Avenue, Cleveland, Ohio 44114, and Jones

Alexander,David A. Kutik and Allison E. Haedt, 901 Lakeside Avenue, Cleveland, Ohio 44114,
Day, by
on bel^alf of FirstEnergy Solutions Corp.

Bricker & Eckler LLP, by Tho311as J. d'Brien;lOEl South Third Street, Colum.bus, Olii:o
432^.5 and Richard L. Sites, 155 East Broad. Street, 15th Floor, Colum.bus, Ohfo 43215, on

behalf of the 4hio Hospital- Association.

Bricker ;& Eckler LL,P,
by Lisa G. McAlister, 100 South Third Street, Columbus, Ohio

43215, on'belialf of the Ohio Manufacturers' A.ssoci.ation.

Jeanne W. Kingery and Amy B. Spiller, 139 East Fourth Street, Cincinnati, Ohio
45202, on behalf of Dulce Energy Retail Sales, LLC and Duke Energy Gommercial Asset

Managerneiit, Inc.

Whitt Sturtevant LLP, by Mark A. Whitt, Ancirew J. Carnpbell, and Mel issa L.

Suite 2020, 755 East Broad Stx.eet, Columbus, Ohio 43215, and
Thompson , PNC Plaza,
Matthew White, b1C^ Emerald "Parkway, . Dublin, C)luo 43016, on behalf of Interstate Gas

sup4piy, Inc.

Baile Cavals:eri LLC,
by Dane Stins0n,10 West Broad Street, Suite 21 00, Columbus,

y
Qluo 43215, on behalf of the Ohio Association ofSchool

d^B n$smtr^toa^^an^SO^Q

Ohio ^ School
booIs

Boards Association, Buckeye Association of School

Council.
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Kegl.er, Browny Hill & Ritter, LPA, by Roger P. Sugarman, 65 East State Street, Suite-_.
1800, Columbus, Ohio 43215, on behalf of the National Federation of Independent Business,

Ohio Chapter.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio

43215, on behalf of Dominion Retail, Inc.

Ice Mi]ler LLP, by Christopher L. Miller, Asim Z. Haque, and Gregory H. Dunn, 250
West Street, Columbus, Ohio 43215, on behalf of the Association of Independent Colleges

and Universities of Ohio.

Ice Miller LLP, by Asim Z. Haque, Christopher L. MiIler, and Gregory H. Dunn, 250

West Street, Columbus, Ohio 43215, on behalf of the city of Grove City, Ohio.

OPINTON:

I. HISTORY OF T1 iE PTiOCEEDING

On November 1, 2010, American Electric Power Service Corporation (AEPSC), on
behalf of Columbus Southern Power. Company (CSP) and Ohio rower Compariy (Oi')
(jointly, AEP-ohio or the Conxpany),1 filed an application with the Federal Energy
Regulatory Commission (FERC) i.n. FERC Docket No. ER11-1995. On November 24,201, 0, at

the direction of FERC, AEPSC refiled the application in FERC Docket No. EIt1.1-2J:83 (FERC
filing),' The application proposed to change the basis for- .compensati on for capacity costs to
a cost-based mechanism, pursuant to Section 205 of the Federal Pow'er Act (FPA) and
Section D.8 of Schedule $.1 of the Rehability Assurance Agxeement (RAA) for the regional
transnussion organization (RTO), PJM Iri^erconnection, LLC and includecl proposed
formula rate templates under which AEl? Ohio would calculate its capacity costs.

On December 8, 2010, the Commission found that an in. vestigation was necessary in
order to determine the impact of the proposed change to AEP-Ohio's capacity charge.
Consequently, the Cornmission sought public comments regarding the #ollowin.g issues: (1)
what ohan,ges to the current state compensation mechanism are appropriate to deternauy.e
AEP^Iuo's fixed resource requirement (FRR} capacity charge to Ohio competitive retail
electric service (CRES) providers, which are refexred to as alternative Ioad serving entities
(I,Sp) within PJM; (2) the degree to wliich. AEP-Ohio's capacity charge is currently being
recovered through retail. xates approved by the Commission or other ca:paciiy charges;yand
(3) the impact of AEP-Ohio's capacity charge upon CRES providers and retaiI cornpetition
in ©hio. The Coinrrnission invited aIl inferested stakeholders to subrnit written comm.ents in

x By enlry issued on March 7, 2fl12, the Commission approved arid confirmed the merger of CST into OF,

ef€ective December 31, 2011. In the Matter of the AppIization of Ohio Power Cbmpany and Coiurnbus SQuthern

Pozver Companyfar Authority to YvI'erge and Related Approvals, Case No.10-237fr-EULYNC.
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the proceedircg within 30 days of issuance of the entry and to submit reply comments withi.n
45 days of the issuance of the entry. Additionally, in light of the change prop.osed by AEP-
(7hio, the Commission explicitly adopted as the state cornpensation mechanism for the
Com.pany, during the pendenc^ of the review, the current capacity charge established by
the three-year capacity auction conducted by PJM based on its reliability pricing model

(RPM).

On January 20, 2a7.1, AEP-Ohio filed a motion to stay the reply comment period and
to establish a procedural schedule for hearing. In the alternative, AEP-Ohio requested an
extension of the deadline to"'file reply comments until January 28, 2017. In. support of its
motion, AEP-Ohio asserted that, due to the recent rejection of its applica.tion by FERC based
on the existence of a state compensation mechanism, it would 'be necessary for tk ►e
Comriussion to move forward with an evidentiary hearing process to establish the proper
state, compensation mecYiaxdsm. AEP-Ohio argued that, in light of this recent development,
the parties needed more tirn.e to file repl.y cQmrnents.

By entry issued on January 21, 2011, the attorney examiner granted AEP-Ohio's
motion to exte-nd the deadline to file reply, ^comments and established the new reply
conmxnent deadline as February 7, 2011. The January 21, 2011, entry also determined that
AEP-Ohio's motion for the Commission to establish a procedural schedule for hearing
would be considered after the reply comment period had concluded.

On January 27, 2011, in Case IVo.11-346-ETrSSO, et at. (11-346), AEP-Ohio filed an

application for a standard service offer (SSO) pursuaxit to Section 4928.141; Revised Code.2

The'aI'̂Plication was for an electric security plan (ESP) in accordance with Section 4928.143,

Revised Code.

Motions to intervene in-the present case were .filed and intervention was granted to
the following pa.rties: Ohio Energy Group (OEG); Industrial Energy LJsers-Qhio (IEU-CyMo);
Ohio Cvnsumers''' Courtsel (OCC}; C^hio Partners for Affordable Energy (OI?AE)^ Ohio
1^Iaiiufacturers Associatian (ON'iA); Ohio Hospital Association (iJHA}; Di.rect Energy
Services, 'LLC and I3irect Energy Business, LLC {joiritly, 'Direct Energy}, Constella^ion
Energy Coxnmodities Group, Inc. and Constellation Newi;nergy, Inc. (jointly;
Cori.stellation); FirstEnergy Solutions Corp: (FES); Duke Energy Re#ai1 Sales, LLC and Duke
EnI fty. Coinm.erciai Asset Management, Inc. Oointly, Duke}; Exelon Generataon Coixipany,
LLC (Exelon); Interstate Gas Supply, Inc. (ICS); Retai) Energy Supply AssoCiation (RE$A};

2 In the I&fter of the Application of Columbus Southern Pouyer Corripany and Ohio Pauter Companyfor Authority to

Estabtish a Standard Ser^ce Offer Pursuarit to Section 4928.143, Revised Coder sn the Form ofan EIeetric Security

Ptatt, Gase Nos. 11-346-EUSSO and 11-348-EL=SSO; In the Matter of the Appliedt:an of CoIumirus Southern

Powerr Co»tpany and Ohio Pozver Company for Approaal of Cerfain Accounting Authority, Case Nos. 11-349-EL-

,4,AM and 11-350-EU-AA1Vi.
3 Ust November 17; 2011, OPAE filed a notice of svithdrawa2 from thss case
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Ohio Association of School Business Officials; Ohio School Boards Association, Buckeye
Association of School Adm.irasiz`ators, and Ohio Schools Council (couectiveiy, Schools),

Ohio Farm Bureau Federation .(OFBF) •, The Kroger Company (Kroger); Ohio Chapter of the

National Federation of In.dependent Business (NFIB),' D'oniinzon Retail, Inc. (Dozninion
Retail); Association of Independent Col.ieges and Univeirsities of Ohio (AICUO); city of
Grove City, Ohio (Grove City); and Ohio Construction Materials Coalition (OCIVIC).

Initial comments were filed by AEP-Ohio, IEU-Ohio, OMA, OHA, Constellation,
Direct Energy, 0EG, FES, OPAE, and OCC. Reply comments were filed by AEP-Ohio,

OEG, Constellation, OPAE, FES, and OCC.

By entry issued on August 11, 20111 the attorney examiner set a procedural schedule
in order to establish an evident iary record on a proper state compensation mechanism. The
evidentiary heaz'ing was scheduled to commence on October -4, 2011, and interested parties
were directed to develop an evidentiary record on the appropriate capacity cost
prieingf recovery mechanism, including, if necess-ary, the appropxiate components of any
proposed capacity cost recovery mechanism. In accordance with the procedural schedule,

AEP-Ohio filed direct testimony on August 31, 2011.

On September 7, 2011, a stipulation and recominendation (ESP 2 Stipulation) was

filed by A:EP-Ohio, Staff, and other parties to resolve the issues raised in 11-346 and several
other cases pending before the Comrnission (consolidated cases),5 including the above-
captioned ca se. Pursuant to an entry issued on.Septernber 16, 2011, the consolidated cases
were consolidated for the sole purpose' of considering the ESP 2 Stipulation. The September
16, 2011, entry also stayed the. procedural schedul.es in the pending cases, including this
proceeding, until the Commission specifically ordered otherwise. The evidentiary, hearing
on the ESP 2 Stipulation cornm.enced on October 4, 2011, and concluded on October 27,

2011.

On December 14, 2011, the Commission issued an opinion and order in the
consolidated cases, modifying and adopting the ESP 2 Stipulation, incIuding its two-tier

On Apri11.9, 2012, OCMC filed a corrected cover sheet to its motion for intervention, indicating that it did

llot intend to seek intervention in this Case.

In^.the Ntatter of the Application of Ohio Pozver Company and Columbus Southern Power Company for AutTwrity'#o

Merge-and Relat$d Apprbvats, Ca§e No.1t1-2'76-ELrUNC; In the Matter oft)ae Application ofCotumbus Southern

Pourer°..^^rpan^ to Amer^d its Emergenc^ Cuerzt Service Riders, Case No.10-343 EL-ATA; In the 1Vlafter of

the Application of Ohio Power Company to Amend its Emergency Curtailment Service Riders, Case No.10-344-

EL-ATA; In the Matter of the Comrnission Reofew of the Capaczty Charges of Ohio Power Company and Columbus

Southern Power Company, Case No.1o-2929-EIr1JNC: Iri the Matter of the Application of Columbus Southern

Power Company for Approval of a Mechanism to Recouer.... Deferred Fuet Costs Pursuant to ^ec^^492 ,

Revised Code, Case No. 11-4920=EIrRDR; In the 2tilatter of the Apptication of Ohio Power Com an A ai

of.a.Meclurnism to Recover Deferred Fue1 Costs Pursuant to Seetion 4928.144, Revised Code, Case No. 11-4921-

Et,RDR.
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capacity pricing rnechanism. Subsequently, on Februaxy 23, 2012, the Conunission issued
an entry on rehearing in the consolidated cases, granting rehearing in part. Findin.g that the
signatory parties to the E5P 2 Stipulation had not met their burden of demonstrating that
._ `
the stipulation, as a package, benefits ratepayers and the public i:nterest; as required by the
Com.niissiori's. thFee-part test for the consideration of sta.pulations, the Cornrnzssion rejected
the ESF 2 Stipulation. The CornYnxssion d.irected.A:EP Uhio to file, no later than February
28; , 207.2, new proposeti tari,ffs to continue the provisions, terms, and conditions of its
previous ESP, includirr.g an appropriate application of capadty charges under the approved
state compensation mechanism established in the present case.

By entry issued on March 7, 2012, in the above-captioned case, the Commission
implemerited an.interim capacity pricing mechanism proposed by AEP-Ohio, in a motion for
relief filed on February 27, 2012. Specafically, the Commtission approved a two-tier capacity
pricing rnechanism modeled after the one recornmended in the FSP 2 Stipulation. Approval
of the interim capacity pricing mechanism Was subject to the clarificatzons contained in the
Comnussion's Jaz^ury 23, 2012, eritry in the consolidated cases, including the clarification to
include mercantile customers as governmental aggregation customers eligible to receive
capacity pric ing based on PjM`s RPNI. Under the two-tier capacity pricing mec.hanismy the
first 21 percent of each customer class was entitled to tier-one, RPM-based capacity pricing.
All customers of gov ernmental aggr,egatiorts ap.proved on or before November 8, 2011, were
aIsv entitled to receive tier-one, RPM-based capaeity pricing. For all other, customers, tlne
second-tier charge for capacity was $255/megawatt day (MW-day). In accordance with the
March 7, 2012, -en.try, the interirn Tate was to remain in effect until May. 31, 2012, at which
point the charge for capacity under the state compensationmechanism would revert to the
current RPM price in effect pursuant to the PJM base residual auction for the 2012/2013

delivery yeaZ.

By entry issued on IVlarch 14, 2412, the attorrtey examiner estabhshed a procedural
schedule, which included a deadline for AEP-C)hi.o to revise or update its 'August 31, 2011;
testunony. A pxehearing conference occurred on Apri111, 2012. The evidenti.ary hearing
cornmenced on April 17, 2012, and concluded on May 15, 2012. During the evidentiary
hear^g; AEP-fUhio offered the direct testimony of five witnesses and the rebuttal testimony

of three witnesses. Additionallly,17 witnesses testified on behalf of various intervenors and

three witnesses testified on behalf of Staff.

On p.pril 30, 2012, AEP'Ohio filed a motion for extension of the interim relief granted
March 7, 207.2, entr-y. By entry issued on May 3Q, 2012, t.ie

by the Connussion in the
Comm►ission approved extension of the iriterim capacity pricing mechanism through July 2,

2012.

Initial briefs were filed by the parties on May 23, 2012, and reply briefs were filed on

May 30,20 .12.



10-2929-Eh-iJNC

E. APl'LICABLE LAW

-7-

AEl"-4hio is an electric light company as defined by Section 4905.03(A)(3), Revised
Code, and a public utility pursuant to Section 4905.02, Revised Code. AEP-Ohio is,
therefore, su'Vject to the jurisdiction of the Comrnission pursuant to Sections 4905.04,

4905.05, and 4905.06,-Revi.sed Code.

In accordance with Section 4905.22, Revised Code, an charges for service shall. be just
and reasonable and not more than allowed by law or by 'order of the Cominission.
Additionally, Sectitin D.8 of Schedule 8.1 of the RAA, which is a portion of PJM's tariff
apptoved by FERC, is informative in this case. It states:

In a state regulatory jurisdiction that has implemented retail
choice, the :FRR Entity must include in its FRR Capacity Pian all
load„ irieludiing expected load growth., in the FRR Service Area,
noi.withstanding the loss of any such load to or among
altemative retail LSEs. In the case of load reflected in the FRR
Capacity Plan that switches to an. alternative retail LSE, where
the state regulatory jurisdiction requires switching customers or
the LSE to compensate the FRR Entity for its FRR. capacity
obligations, such state compensation mechanism willprevail. In
the absence of a state compensatiQn mechanism., the applicable
alternative retail LSE shall compensate the FRR Entii.y, at the
capacity price in the unconstrained portions of the PJM Region,
as determined in accordance with Attachment DD to the PJM
Tariff, provided that the FRR Entity may, at any time, malce a
filing wifh FfiRC under Sections 205 of the Federal 'Power Act
proposing ta change the basis for comperisation to a method
based on the FRR Entity's cost or such other basis shown to be
just. arnd reasonable; and a retail LSE iriay at any time exercise its
rights under -Section 206 of the FPA.



-$-
10-2929-EL-UNC

uI. DISCUSSIC7N AND CONCLUSIONS

A. Procedurallssues

1. Motion to I.7ismiss

On Apri110, 2012, as corrected on April 11, 2012, JE,U-0hio fited a motion to dismiss
this case. In its motion, IEU=Ohio asserts that the Commission lacks.statutory authority to
authorize cosVbased or formiula-based compensation for AEP-Ohio's FRR capacity
obligations from CRES providers serving retail customers in the Company's service
territory. On April 13, 2012, AEI'-Ohio filed a mernorandurn in partial opposition to IEU-
Ohio's nnotion to disnmiss. AEP-Ohia argues that the establishrnerf.t .of wholesale rates to be
charged to CRES providers for the provision of capacity for resale to retail custozners is a
matter governed by federal law. AEP-Ohio notes, however, that TEU-Ohio's untimely
position in its motion to dismiss is severely undercut by its previous argumerrts regarding
Oli.o lav+r. AEP Ohio further notes that IEU-Ohio requests that the 'Commission order a
return to IZPIvI based capacity pricing upon ooncluding that it has no ^urisdiction. AEP-
OhiQ argues that, if the Commission eoncludes that it lacks jurisdiction, it must revoke the
state compensation mechanism established in its December 8, 2010, entry, revoke its orders
issued in this case, and leave the matter to FERO. IEU-Ohio filed a reply to AEP-Ohio's
memorandum on April 16, 2012, reiterating its request for d.ismissal of the case and
i,xnplementation of RPM-based eapacity pricing. On April 17, 2012y RESA filed a
memorandum contra IEU-Ohio's motion to dismiss. RESA conntends that the Commission
has jurisdiction pursuant to its general supervisory powers under Sections 4905.04, 4905.05,
and 4905.06, Revised Code, as well as pursuant to Section 4928.143, Revised Code, to
establish a state compensation mechanism and that IEU-Ohio's motion is procedurally

improp,er and should be denied.

At the outset of the hearing on Apri112, 2012, the attorney examiner deferred ruling
on IEU,Ohio's motion to dismiss (Tr. I at 2122). Upon conclusion of AEP-Ohio's direct
case, IEU=Ohio made an oral motion to dismiss the proceeding, asserting that the Ctiutipany
had failed to meet its burden of proof such that the Commission couid approve the
pxoposed capacity. charge based on either its authority to set rates for competitive or
noncompetitive retail electric service, or its authority to set rates pursuant to Section
490.16, Revised Code (Tr. V at 1056-1059}. Again, the attorney examiner deferred ruling on

the motion (Tr. V at 1061).

In its brief, IEU-O1i.io argues that the Commission should disnai.ss tlus case and
require AEP-Ohio to reimburse all consumer representa:tive stakeholders for the cost crf
participation in this proceedirig and 11-346, as such costs were incu.rred by all consumer
representative stakeholders who opposed the ESP 2 Stipulation, with reimbursement
oceurritng throagh a cash payment. IEU-Qluo conterids that AEl' Ohio's proposed capaeity
charge.is unlawful and contrary to the public interest based on the common law principles
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codified in. Chapter 1331, Revised Code, which, is known as the Valentine Act and governs
mon.opolies and anticompetitive conduct< IEU-Ohio asserts that the Vaientine _Act compels

the Comrnission to reject AEP-Ohio's anticon►petitive scheme to preclude free and

unrestricted coinpetition among purchasers or corisumers in the sale of competitive
generation service. Accordirig to IEU-0hdo, if the AEP East Interconnection Agreement
(pool agreeritent) and the RAA are agreements having the effect of precluding free and
unrestricted competition between the parties to such agreements, purchasers, or consumers,
the agreements are void by operatiore of Ohio law. AEP-Ohio responcd.s that IELT-Oh.io tzrges
the Commi.ssion to rely on a statute that it has no jurisdiction to enforce, uoting that
authority to enforce the Valentine Act is vested in the courts of common pleas, pursuant to
Section 1331.11, Revised Code. AEP-Ohio adds that IEU-Ohio:s request for reimbursement
of litigation costs is unjustified under the circumstances of this case, unsupported by any

statute or rule, and should be denied.

The Commission agrees with AEP-Ohio that it has no authority with respect to
Chapter 1331, Revised Code.. However, the Cornrnissa.on finds that it has jurisdiction to
esta.bli.sh a state compensation mechanism, as addressed further below. IEU-0hio's motion
to dismiss this proceeding is, therefore, without merit and should be denied. In addition,
IELJ-Ohio's request for reimbt.irsement of its litigation expenses is unfounded and should

likewise`be denied.

2. Motion for Permission to Appear Pro Hac Vice Instan ter

On May 9, 2012, as supplemented on May 14, 2012, a motion for permissio

appea^ pro hac ;uree instanfer on behaIf of AEI"-Qhio was fiied by Derek Shaffer.

memorarida, contra were filed. The Commission finds that the

appea.r pro liae vice instrinter is reasortable and should be girarited.

B. Substantive Issues

motion for permission

n to
Ne
to

The key substantive issues before the Commission may be posed as the following

Qu.esflons: (1),does the Coznznissiors have jurisd:iciion.to establish a state compensation

mechanisrn; (2).should the state compensation mecharusm for AEP-Ohio be based on the
Company,s capacity costs or on another pricing mechanism sueh as RPM-based auction
prices; anti `t3) what should the resul-tin.g.compensation be for AEP=Oluo's FRR capacity
obizgati.ons. In ad.dressing #his fizial question, there are a number of related :issues to be
copsidered, including whether there should be an offsetting energy credit, whether AE]P

Oluo's proposed cost based capacity pricing rr►echanisin constitutes a request for recovery

of strand.ed gei%eration investment, and whether OEG's alternate proposal should be

adopted by the Commission.

1. Does the Commission have jurisdiction to establish a state
coin nsation rnecliariism?
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A. AEP-Oh'io

1.0-

Article 2 of the RAA provides that the RAA's purpose is "to ensure that,adequate
including pl.anrted and. Existing Generation Capacity Resouece5,Capacity Resources,

plazuieii and existing Demand Resources, Energy Efficiency Resources, and jlnterruptible
Load for Refi.abilityj vwill be planxted and made av4abl.e to provide reliable service to loads
within the PjM Region, to assist other Parties during Emergencies and to coordinate
plaruiirtg of such resources consistent with the Reliability Prin:ciples and Standards:" It
further provides that the RAA should be unplemerited "in a manner consistent.,witli. the
developmerit of a robu.st cornetitive rnarketpiace." Under Section 7.4 of the 'RAA, la]
Party. tliat is elig. ible for the jFRR] Alternative may satisfy its obhgations hereu^der to
provicle Clnforced:Capacity by_subniittiutg and adhering to an FRR Capa.crty P1an-

In accordance with the RAA, AEP-Ohio elected to opt out of participation in PJM's
RPM capacity market and instead chose- to become an FR:R Entityl that is obligated to
provide sutfici`ent capacity for all. cannected Ioad, inclucling shoppln:g Ioad, in its service
territory. AEP-Ohio will remain an FRR Entity through May 31, 2015 (AEP-Ohio Ex 101 at
7-8), and, accordingly, the Corripariy has com.nitted to erisuring that adequate capacity
resources exist withi•n its. footprant d.uring th, is timeframe. Under fhe RAA, the default
charge for providing this service is based on Pjivi's RPM capacity auction prices. Accord.in.g
to AEP-phio, due to the decrease in. RPIvi auction prices as ieflected bei.ow aild the onset of
retaii shopping in the Company's service territory in 2010,. the adverse financial irnpact on

the Com.pany from supplying CRES providers with. capacity at prices `below cost has

become sigrtificant.
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As a result, AEP-Ohio made the decision to seek approval, pursuant to the RAA, to collect a
cost-based capacity rate from CRFS providers. In its FERC filing, AEP'-Ohio proposed cost
based formula tariffs that were based on its FERC Forrn1 for 2009. In response to the FERC
filing, the Commission opened this docket and, in the December 8, 2010, entry, adopted
capacity pricing based on the RPM auction priee as the state compensation mechanism for
AEP-Ohio's FRR capacity obligations. Subsequently, FERC rejected AEP-Ohio's proposed
formula rate in light of the state compensation rnechanism.

AEP-Ohio asserts that, because FERC has jurisdiction over wholesale electric rates
and state commissions have jurisdiction over retail rate matters, it is evident that the
reference to a state compensation mechanism in Section D.8 of Schedule 8.1 of the RAA
contemplates a retail, not a wholesale, capacity pricirig mechanisin. AEP-Ohio believes that
the provision of generation capacity to CRES providers is a wholesale transaction that falls
within the exclusive ratemaking jurisdiction of FERC. In its brief, AEP-Obio states that the
purpose of this proceeding is to establish a wholesale capacity pricing mechanism and that
retail rates cannot change as a result of this case. AEI' Ohio notes that intervenors
universally agreed that the compensation paid by CRES providers to the Company for its
FRR capacity obligations is wholesale in nature (Tr. IV at 795; Tr. V at 1097,1125; Tr. VI at

1246,1309).

b. lntervenors

As discussed above with respect to its motion to dismiss.. IEU-Ohio contends that the
ComTnission Iacksrstatutory authority to approve a cost-based rate for capacity available to
CRES providers serving retail custonmers in AEP-Ohio's service. territory. IELJ-Ohio argues
that, if the Commission concludes that the ,provisian crf capacity to CRES providers is
subjec.t to the Commission's economic regulation junsdiction, it must determine whether
the service is carnpetitive or noncornpetitive. IEU-Ohio notes that generation service is
classified as a competitive service under Section 4928.03, Revised Cod.e. IEU-Ohio
emphasizes that no party has claimed that capacity is not part of generation servi,ce. IEU-
Ohio asserts that, if the provision of capacity is in fact considered a competitive generation
service, the Cornrriission's'econornic regulation jurisdiction is limited to Sections 4928141,
492$.I42, and 4928143,. Revised Code, which pertain to the establishment of an 5SO. IEU-
Ohia notes that these sections contain various substantive and procedural requirements that
must be satisfied prior to the Iawful establishment of an SSO, none of which has been
satisfied in the present case, w hich precludes the Conunission- from considering or
approvxr^.g AEP-ahi:o^s proposed co'st-based capaci^y pricing ^iecha.ni.sm. IEI^-ohio adds
that Section 4928.05, Revised Code, prohibits the Commission from regulating competitive
retail electric service under its traditional cost-based ratemaking authority contained in
Chapter 4909, Revised Code. IEU-C)hio continues that, if the provision of capacity is
nevertheless deemed a noncompetitive service, the Commission cannot approve AEP-

hasOhio's proposed capacity pricing mechanism because the Company failed to satisfy any
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of the statutory requirements found in Chapter 4909, Revised Code. IEU-Ohio also argues
that AEP-dhio has failed to satisfy the requirements of Section 4909.16, Revised Code,
which must be met before the Coznnussion can authorize a rate increase to avoid financial
harni.. Finally, IEU-Ohio maintains that the Couurdssion's general supervisory author%ty is
not a basis for approving- rates. Even aside from the question of the Commissioh s
jurisdiction, IEU-Ohio contends that AEP-Ohio has not met the buxden of. proof that would
apply pursuant to Section 4909.16,4909.18, or 4928.143, Revised. Code.

RESA and Direct Energy (jointly, Supp.liers) argue that the Commission has authority
under state law to establish the state compensation mechanism: The Suppliers contend that
the Commission, pursuant to its general supervisory authority contairted within Sections
49(15:Q4, 490^05, aiid 4905.06; Revised :Ciade, nma_y initiate investigatiom to review rates and
charges, as it has done in this case to consider AEP-Qhio's capacity pricing rnechanism for
its FRR obligations. The Suppliers point out that in the Decern.bex 8, 2010, entry, the
Commission even,referenced those sections and noted that it, has the authority to supervise
and regulate all public utilities wittiin its jurisdiction. Additionally, the Suppliers believe
that the.Comrnisszon may establish the state cornpensation mechanism purs 'uant to Sec€ions
4928.141(A) and 4928.143(B}(2)(d), Revised Code, which enable the.Coxnmission to set rates
for certain competitive services as part of an ESP. The Suppliers also assert that the
provision of capacity is a retailQlectric service, as defined by Section 4928.01(A)(27), Revised
Code, given that it is a service arranged for ultimate coinsumers in th.is state.

In response to the Suppliers, IEU-Ohio argueS that the Connrnission's general
supervisory authority does not provide it with unlinited powers to approve rates. IEU-
'Ohio further dispu.tes the Suppliers' claim that Section 4928.143(S)(2)(d), R:evised Code,
ciffer.sanother statutory basis up+ari w.hich to appr,ove capacity pricing for CRES prviders,
noting, am.ong other reasorns, that this is not an SS^J proceeding.

c. Conclusion

As a creature of statute, the Commission has and may exercise only the authority
conferred upon it by the General Assembly. Tongren v. Pub. Llti.j• Cornm.r  85 Qliio St:3d 87,
88 (1999). Thus, as an initial matter, the Conunission must determine whether there is a
statutory basis under Ohio Iaw ^u.pon which it ;may rely to establish a state cornpensafion
mechanism. As we noted in the December $, 2010, entry, Sections 4905,04, 4905,05, and
49t}5.Q0, Revised Code, grant the Commission authority to supervise and regulate all public

utilities witWn its puras^?^hQ?^ WL further noted that AEP 0 ►I^o is ar^ electric Iight compariy

as defi.ned in 5ection 4905:03(A)(3), Revised Code, and a public utility as defined in Section
4905.02, Revised Code, and, as such, is suhject to the jurisdiction of the Comznission. We
affirm our prior finding that Section.s 4905.04, 4905.05, and 4 905.06, Revised Code, grant the
Commission the necessary statutory authority to estahlish a state compensation m.echarnism.
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IEU-Uhi.o contends that the Commission must determine whether capacity service is
a competitive or noncont.petitive retail electric service pursuant to Chapter 4928, Revised
Code. Section 4928.05(A)(1), Revised Code, provides that cornpe#'tive retail electric service
is, to a large extent, exempt from supervision and regulation by the Commission; incln.ding
pursuant to the Commission's general supervisory authority contained in Sections 4905.04,
4905.05, and 4905.06, Revised Code. Section 4928.05(A)(2), Revised. Code, provides that
noncompetitive retail electric service, on the other hand, generally remains subject to
supervision and regulation by the Commission. Prior to determ1ning whether a retail
electric service is competitive or noncompetitive, however, we must first confirm that it is
indeed a retail electric service. Section 4928.01(A)(27); Revised Code, defines a retail electric
service as "any service involved in supplying or arranging for the supply of el,ectricity to
ultimate consumers in this state, from the point of generation to the point of consumptlon."
In this case, the electric service in question (i.e., capacity service) is provided by AEP-Ohio
for CRES providers, with CRES providers compensating the Company in return for its FRR
capacity obligations. Such capacity service is not provided directly by AEP_Ohio to retail
customers. (AEP-Ohio Ex. 101 at 11; Tr. I at 63.) Although the capacity service benefits
shopputg customers in due course, they are initially one step removed from the transaction,
which is more appropriately characterized as an intrastate wholesale matter between AEP-
Ohio and each CRES provider operaiin.g in the Company's service territory. As A.EP-Ohio
notes, many of the parties, including the Company, regard the capacity compensation
assessed by the Company to CRES providers as a wholesale matter (Tr. IV at 795; Tr. V at
1097,1125; Tr. VI at 1246,1309). We agree that the provision of capacity for CRES providers
by AEP-Ohio, pursuant to the Company's FRR capacity obligations, is not a retail electric
service as defined by Ohio law. Accordingly, we find it unnecessary to deterrnirte whether
capacity service is considered a competitive or noncompetitive service under Chapter 4928,

Revised Code.

The Conuni.ssion recognizes that, pursuant to the FPA, electric sales for resale and
other wholesale transactions are generally subject to the exclusive jurisdicti.on of FERC. In
thi:s case, however, our exerci5e of jurisdiction, for the sole purpose of establishing an
appropriate state compensation inechanism, is consistent with the governing section af the
RAA, which, as a part of P,JM's tariffs, has been approved by FERC and was accepted by
AEP-Ohio when the RAA was signed on its behalf by AEPSC.6 Section D..8 of Schedule 8.1
of the RAA acknowledges the authority of a state regulatory jurisdictiort, such as the
Coxn.mission, to establish a state corn.pensation mecharusrn. It further provides that a state
compensation rnechanism, once established, prevails over the ot.her compensation rrmethods
that are addressed in that section. Additionally, FERC has found that the RAA does not

6 In its order rejecting the FERC filing, FERC noted its approval of the RAA pursuant to a settlement

agreement American Electric Power Service CorpotatFon, 134 FERC 1 61,039 (2011), citing PJM

Intereonneciion, L.L.C.,117 PERC 161,331 (2006), order on reh'g,129 FERC 161,318, reh'g desssed,121 FERC ¶

61,173 (2007), affd sub nom. I'ub. Sero. EIec. & Gas Co. v. FERC, D.C. Circuit Case No. 07-1336 (March 17,

2009) (unpublished): FERC also noted that the RAA was volun{ arilysigned on behalf of AEl'-C)Ydo.
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permit AEPSC to change the state compensation mechanism. In fact, FERC rejected
AEI'SC's proposed formula rate, given the existence of the state compensation mechanism

established by the Comrnission in its December S, 2010, entry.

2- Should the state corn - ensation mechanism for AEP Ohio be based on

the Coin>an y„ 's capa,git^casts or on another pricing mechan3szn such as

RP1VI-based auction prices?

a. AEP-Ohio

As an initial matter, AEP-Ohio notes that it recentYy declared that it will not continue
its status as an FRR Entity and instead will full y p.axtxcipate in the RPM capaciiy market
auctions, beginning on June 1, 2015, which is the earliest possible date on whi.ch to
transition from an FRR Entity to a full participant in the RPM capacity market. AEP-Ohio
points out that this developniment narrows the scope of, this proceeding to establishing a
three-year transitional, rather than perinanent, form of compensation for its FRR capacity

obligations.

AEP tphia ar-gues that it is entitled to full compensation for the capacity that it
supplies -to. CRES providers pursuant to its FRR obligations. Specifically, AEP-Ohio
contends that Section D:8 of Schedule $.1 of th.e RAA grants the Company the right to
establish a rate for capacity that is based on cost: AEP-Ohio notes that, by its plain
language, the RAA allows an.FRR.. Entity li.ke AEP=Ohio to change the basis for capacity
pri.cing. to a cost-based method at any `time• AEP-Ohxo also notes that no party to tliis
proceeding ehalleriges the Ccimmission's discre#ion under the RAA to esta:biish cost-based.

capacity priciF►g as the state coriipensation mechanism.. According to AEP.Qhio, the terxn
"eost" as used in Section D3of 'Scheduie $1 ,of the RAA refers to embedded cost. AEP:
Ohio adds that its proposed cost based. capacity r.ate of ;$355.72/IvltN-day advances state
policy ob^ectives enumerated in Section 492$.02, Revised Code, as well as'the Comrnissiart's
objectives in this proceedirig of promoting alternative competitive supply and retail
competition, while also ensuring the Company's ability to attract capital investment to meet
its. k'ftR capacity obiigations, which were set forth by the Commission in, response to the
FEIZC filirig (OEq Ex. 101 at 4). With respect to promotu^:g alternative competitive supply
and retail competifion, AEP-Ohio asserts that the Corr^sion's focus should be on fairness
and genwxie compet;iti I on, rafiter than on the inantzfacfure of artificial competition through
subsidization AEP-01uo believes that, beeause shopping will sfill occur and C2:ES
providers wili sti11 realize a sigrufieant rnargiii at the Cozin.pany's proposeci rate^.('Tr. ?^ at
2330=2^33), the rate is consisten.t with the Commission s first objeetive. AEP-Ohio also
bel^eves that its proposed rate satisfies the C:onuriission's secornd -objective of ensuring the
Compan)r's ability to attract capitai investment to meet its FRR capacity obligatior ►s. AEP-

Ohio contends that its proposed rate would enable the Company to continue to attract

7 Arnericari ELeciric Power Seraice Corporation,134 FEItC161,039 (24I11).
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capital and sati:sfy its FRR. capacity obligations without harm to the Company, while
providing customers with reliable and reasonably priced retail electric service as .required
by Section,4928.Q2, Revised Code. AEP=Ohio argues that cost-based capacity pricing would
encourage investment in generation in Ohio and thereby irncsease retail rel.lability and
affordability, as well as adequately compensate the Company for its capacity obligations as
an FRR Entity.

AEP-Ohio contends that, during the period in which it reernains an FRR Entity, RPM-
based capacity pricing is not appropriate. As an. FRR Entity, AEP-Ohio notes that it does
not procure capacity for its load obligations in PjM's RPM auctions or even participate in
such auctions,, except to the extent that the Cornpany has ca:pacity tha.t it does not need for
its native load.. AEP-C3hio points out that, under such circumstances, its auction
participation is limited to 1,300 MW. (AEP-Ohio Ex. 105 at 8; Tr. III at 662-662.) AEP Ohio
argues that, as an FRR Entity, it would not recover its capacity costs, if capacity pricing is
based on RPM prices, and the difference is not made up by its SSC) customers ('Fr. I at 64).
AEP-Ohio maintains that, because its obligations as an FRR Entity are longer and more
binding reliability ob7igations than a CRES provider's obligations as an alternative LSE, an
RPM-based price for capacity would not be compensatory or allow the Company to recover
an amount even rernotely approaching its embedded costs for the 2011-2012 and 2012-2013
PJM planning years, and should thus be rejected (Tr. II at 243). According to AEP-Ohio,
RPM-based capacity pricing would also give CRES providers an unfair adva.ritage over the
members of the pool agreement, which purchase capacity based on embedded costs (Tr. I at
59-60), and discriminate against non-shopping customers.

Additionally, AEP-Ohio claims that RPM-based capacity pricing would cause,
substantial, confiscatory financial harm to the Com:pa^.y. According to AEP-Ohio ^viin.ess
AIlenn, the Company would earn a return on equ?ty of 7.6 percent in 2012 and a return on
equity of 2.4 percent in 2013, with a $240 rnillion decrease in earnin.gs between 2012 and
2013, if RPM-based capacity pricing is adopted (AEP-Ohio Ex.104 at 3-5, Ex. WAA-1; Tr. III
at 70I).

Finally, AEP-+Ohio notes that RPM-based capacity pricirig is iinappropriate because it
would constitute an illegal subsidy to CRES providers in violation of Section 4492$.42",
Revised Code.

b. Staff

In its brief, Staff contends that AEP-Ohio should receive compensation frorn. CRES
providers for the Company's FRR obligations in the form of the prevailing RPM rate in the
unconstrained region of I'JM. Staff opposes the Company`s request to establish a capacity
rate that is significantly above the market rate. Staff notes that other investor-owned
utilities in Ohio charge CRES providers RPM-based capacity pricing and that such pricing
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should, therefore, also be appropriate for AEP-Ohi.o. Staff further notes that the evidentiary
record does not support AEP=Ohio's proposed capacittiy pricing of $355.72/1VIW-day.

c.' Intervenors

All of the intervenors in this case agree that the Com inission should adopt RPM-
based capacity pricing as the state eompensation ,in.echan'zsm. Many of the intervenors note
that AEP-Ohio has used RPM-based capacity priqing since 2007, without incurring f"utancial
harcl.ship or compromising service reliability for its custnrners. They further note t^hat AEI?
Ohio will continue to use RPM-based capacity pricing, at the CQmpany's own" election,
begning on June 1, 2015. They believe, therefQre, -ihat the Cornnussion should adopt
RPlvi-based capacity pricing as tlie state compensation mechanism for the interveriing th.ree-
year period for numerous reasons, including for the sake of competition and continuity.

FES argues that RPM-based capacity pricing is the, proper state coxnpellsation
mechanism for AEP-Ohio. FES contends that a market-based state compensativn
mechanism, specifically one that adopts the RPM price as the best indicator of the market
price for cagacity, is required because Ohio law and policy have esEablished arid promoted
a competitive ma.rket for electric generation service; RPM-based pricing is supported by
sound econornic prznciples and avoids distorted incentives for CRES providets; and AEP-
Ohio's ret'urn on equity is more than sufficierit under RPM-based priculg, given that the
Company's analysis is based on unrealistic shopping assumptiohs. FES adds that, even if
cost-based pricing were appropriate; AEP-ahio has dra-matically overstated its costs. FES

" osed capacity pricing rnechanism is not based on the costsargues that AEP-Ohio,sprop
associated with the capacity provid .ed by AEP-OIiio to O.hio custoiners; includes 43 costs,

^inak%n^g;rath.er than ltust those .avoidable costs that are relevarit in economic decision
includes strancled costs that may not be recQvered #nder Ohio law, and fails to include an
appropriate offset for energy sales. FES `notes that, if the Comnussion were to allow AEP-
Ohio fo charge CRES prQviders any rate other than the RPM-based rate, the Company
would be the anly capacity su.pplier xn PJM that could cha:rge sliopping cu.stoiners its full
embedded costs for generatioz, which, accordzng to FES, is a concept that is not found
withirn the RAA, whereas there are numerous provisions referring to "avoidabie costs:"

FES believes that AEP-Ohio's proposed' ca,pacity gricin.g would prerlude custorn.ers
from receiving the benefits of cornpetition. Sp.ecifically, FFS argue"s that competition is state
law and policy, and benefits custotners; AEP-Ohio's pricQ'of $355.72/hAW=day would harm
competition an.d custoxners; and its pt oposed price would provide improper, anti-
competitive benefits to the Company.

IEU-Ohio cvntends that AEP-4hio has failed to demonstrate that its proposed
capacity pricing mechanism is just and reasonable, as required by Section 4965.22, Revised

pricingCode. IEU-0hio asserts that RPM-based capacity pricing is the.appropriate market
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for capacity. IEU-Ohio believes that RPM-based capacity pricing is consistent with state
policY, whereas AEI'-Ohio's proposed capacity pricing mechanism would unIawfrxi?.y
subsidize the Company's position with regard to the competitive generation business,
contrary to state policy. IEI:T-Ohio notes that neither AEP-Ohio's status as an FRR Entity
nor the pool agreement is a basis for the Company's cost-based capacity pricing mechartism.
IEU-Ohxo points out that AEP-Ohio used RPM-based capacity pricing from 2007 through
2011, during which time the Company was an FRR Entity and the pool agreement was in
effect. IEU {?hi.o further argues that AEP-Ohio's proposed cost-based capacity pricing
mechanism would produce results that are not comparable to the capacity price paid by
SS(Q customers, contrary to state law. IEU-Ohio further notes that AEP-Ohia has not
identified the capacity component of its SSO rates and that it is thus impossible to
determin.e whether the proposed capacity pricing for CR.ES providers would be coinparable
to the capacity component of its SSQ rates. (IEU-Ohio Ex: 102A. at 29-32, Ex. KMM-10.)
Regardless of the method by which the capacity pricing mechanism is established, IEU-
Ohio r^quests that AEP-Ohio be directed to provide details to customers and CRES
providers that show how the peak load contribution (PLC) that the Company assigns to a
customer corresponds with the custorner's PLC recognized by PJM. IEU-Ohio contends
that this information is necessary to ensure that capacity compensation is being properly
applied to shopping and non-shopping customers. (IEU-Ohio Ex. 102A at 33-34.)

The Suppliers argue that a capacity rate based on AEP-Ohio's embedded costs is not

appropzi.at+ê under the plain language of the RAA. Citing Section D.8 of Schedule 8.1 of the
RAA, the Suppliers contend that AEP-Ohio may seek a cost-based rate by making a filing at
FERC under Section 205 of the FPA, but only if there is no state compensation rnechanism. in
place. xhe Suppliers add that the purpose of t1 ►i.s proceedirig is to establish the appropri.ate
state comperisation mechanism and that a state compensation mechanism based on AEP-
Ohio's embedded costs would be contrary to the uttent of the RAA, which refers only to the
avoided cost rate. 'ihe Suppliers also note that allowing AEP-fJhio to recover its embedded
costs would g.rant the Company a higher return on equity (12.2 percent in 2013) than has
been allowed for any of its auiliates in other -states and that is considerably higher than
what the Conunission granted in the Company's last rate case (RESA Ex. 103). Finally, the
Supplier.s maintain that AEP-Ohio's prciposed cost-based capacity pricing mechanism
would preclude CRES providers from making attractive otfers, could result in shopping
customers subsidiaizig non=shopping customers, and would destro.y Ohio's growing

corn.petz{ive retail electricity nlarket.

7he Suppliers aiso believe that the two-tier capacity pricing mechanism that has been
in effect is inequitable and inefficient and that a single RPM-based rate should be in place
for aII shopping customers. The Suppliers argue that the RPM price is the most transparent,
market-based price for capacity, and is necessary as part of AEP-Ohio's three-year transition
to market.
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OEG argues that the Commission should establish either the annual or the average
RPM price for the nezt three PJM planrting years as the price that AEi'-3hio can charge
-CRES providers under the state compensation mechanism for its FRR capacity obligations.
OF.G notes that use of the -thiree-ypear av.erage RI'M prXce of $69.20/MW-d.ay would mitigate
some of the financial impact on AEP-Ohio from flucttiati.ng future RPM prices and ease the
Company's transition out of FRR status. OEG adds that the two-tier capacity pricing
mechanism shoul.d not be continued and that a single price should be charged. for all CRES
provi.ders OEG notes that its position in thi.s' case has been gtuided by the Cozinriussion's
twin goals, as expressed to FERC, of promoting competition, while also ensuring that AEP-,
Oh.io has the riec^ssary capital to maintain reliability. OEG believ:es that AEP-Ohio's
proposed caPaci ricing mechanism rePresents a drastic departure froxn pastprecedent^' P
that woulddeter shopping and undermine the benefits of retail competition, which. is
contrary to the Commi:ssion's goal of promoting competition. With respect to OEG's
position that a three-year RPM price average could be used, AEP-Okuo notes that the
c . oncept was `raised for the first time in OEG's initial brief, is without evidentiary su:ppo.rt,

and should be rejected.

OMA and OHA assert that, because the Conmmission has already established RPM-
based capacity pricing as the state compensation mechanism, AEP Ohio has the burdenn, as
the entity challenging ihe state compensation mechanism, of proving that it is, unjust and
unreasonable,_ QNIA and OHA further assert tha.t AEP-Ohio has failed to sustain its burden.
OMA and OHA believe that RPM-based capacity pricin.g is a Just, reasonable, and lawful
basis for the state compensativn mechanism.. According to OMA and OHA, AEP=Uhio has
not demons:trated that RPM based capacity pricing would cause substant'ial financial harm
to the Company. OMA and t7HA note that AEP-Ohio's prajectaons are based on unrealistic
P ons, with 65 percent of residential, custvmers, 80and unsubstantiated shoppirig assumpt^^,

erce nt of corniriercia.l custozners, and 90 percent of industrial customers switchirig by the
capacityend of 2012 (AEI?rOhio Ex 104 at 4-5). 6 1vIA and OHA believe that RPM-based

pricing would not impact AEP-Ohio's ability to attract and invest capital, notmg that the
Coxnpany continues to invest„capi#al regardless of its capacity costs for shopping eustorriers
and has no need :Qr plan to attract or invest capital m addxticrnal capacity (IEU-OI,v.o Ex 10
Tr. I at 36,12813^; Tr. V at W) On the other iaand, ON1A a.n.d +C)HA argue that AEP-Ohio's
proposed capacify pricing mechanism ^vould substantially harm customers and CRES
pioviders and vxo^ate sta.te palicy, as it would significantly xestrict the ability of custonlers
to shvp and enjoy savirigs; would unfairly deny customers aecess to market rates for
capaOV when rnarket rates are low, and subject customers to..rriarket rates when they are

; an.d wq.uYd harmeco^ota'dc d.evelopjrh erG.t and recovery efforts. OjVIA and OHA urge
the Comtna5siorn to ensure that all^ custorrters in Ohio are able to take advantage of
historically low ca:?acity prices and. have access to the lowest possible competitive electricity
rates, as a means to stimulate and sustain economgc growth.
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OCC contends that AEP-Ohio's proposed capacity pricing mechanism should be
rejected because' it is contrary to the plain language of the RAA, which provides that, if a
stkte compensation mechanism exists, its pricing prevails. According to OCC, the
Commission established RPM-based capacity pricing as the state compensation mechanism
in its December 8, 2010, entry. OCC notes that FERC has already rejected AEPSC's attempt
to establish a formula rate for capacity in Ohio in light of the Comm;ission's adoption of
Rr'M based capacity pricing as the state compensation rnechanism. OCC further notes that
AEP-Ohio's proposed capacity pricing mechan.ism is inconsistent with economic efficiency
and contrary to state policy. OCC's position: is that the Commission should find that RPM-
based capacity pricing is appropri,ate, given the precedent already established ' by the
Coznmission and FERC, and iii light of the fact that AEP-Ohio has h.%storicaIl.y used RPM-
based pricing for capacity saies to CkES providers.

NFIB urges the Commission to base AEP-Ohio's capacity compensation on RPM
pr.ices. NFIB. adds that AEP-Ohio's proposed capacity pricing mechanism does not promote
competition and would prevent small business owners from taking advantage of
historically low market prices over the next several years. NFIB believes that AEP-Ohio
would earn a healthy return on equity under RPM-based capacity pricing and that the
CCimpany has failed to establish how it would be better equipped to transition to the RPM
market, if its cost-based pricing mechanism is approved.

Dominion Retail recornmends that the Commission continue to employ RPM-based
capacity pricing as the state compensation mechanism, as market-based pricing is
fundamental to the development of a robust competitive market in AEP-OIbio's service
terxitory. According to Dorrtin.ion Retail, RPM-based capacity pricing would not require
AtP:Ohi.o, shareholiders, or SSO customers to subsidize CRES providers, as the Company
contends. Dominion Retail notes that AEP-Ohio proposed cost-based capaeity pricing orily
whert it became apparent that m:arket-based energy and capacity charges would perinit
CP,ES providers to compete effectively for customers in fhe Company's service territory for
the first time. Domirtion Retail adds that AEP Ohio's underlying motivation is to constrain
silopping and that allowing the Company to charge a cost-based capacity rate would be
contrary to the state policy of promoting competitiorL Dominion Retail argues that Ohio
law does not require that capacity pricing be based on embedded costs. Dominion Retail
points out that AEP-Ohio's status as an FRR Entity does not ntean that the state
compensation mechanism must be based on embedded costs. Dominion Retail notes that
I?iulce Energy Ohio, 3.nc. will also be an FRR Entity unfd rruid-20I5, and that it nevertheless
uses RPM-based capacity prieing. l[3on-dnion Retail further notes that Amended Substitute
Senate Bill No. 3 (SB 3) eliminated cost-of-service-based ratemaking for generatiori service.
Dominion Retail asserts that AEP-Ohio is unrealistic in assuming that CRES providers
would be able to compete successfully if AEP-Ghio's proposed capacity pricing is adopted.
Dominion Retail points out that even AEP-Ohio witness Auen agrees that the Company's
proposed capacity pricing would stifle competition in the residential market (Tr. III at 669-
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670). Finally, Dominion Retail points out that AEP-Ohio's proposed cost-based capacity
pricing mechan.isrn is nowhere near the Company's capacity proposal pending in 11-346,
which would provide for a capacity rate of $146/MW-day for some shopping customers
and $255/MW-day for the rest. Dominion Retail eontends that this fact demonstrates AEP
Ohio's willingness to provide capacity at a rate less than what it has proposed in this case
and also undercuts the Company's confiscation argument.

The Schools also request that the Comnni.ssion retain RPM-based capacity pricing.
The Schools argue that, if AE.P-Ohzo's proposed capacity pricing mechanism is adopted, the
rate wouid Iikely be passed through to the Ohio schools that are.served by CRES provideyrs,
and that these schools' would sidfer rate shock in violation of. Section 492$.02(A), Revised
Code (Schools Ex.101 at 9). Additionally, the Schools believe that Ohio schoois that do not
currently receive generation service frorn a CRES provider would be deprived of the
opportunity to shop, in violatiQn of Section 4928.02(C), Revised Code (Schools Ec.101 at 10-
11). Finally, the Schools contend. that approval of AEP-Ohio's proposed rapacity pricing
mechanism would likely result in cuts to teaching and staff, positions, x.nater'ials and
equipment, and pxograms, in violation of Section.4928.02(N), Revised Code (Schools Ex. 101
at 1C?).

Duke also contends that the Comrnission should adopt RPM-based capacity pricing
as the state compensation rnechanzsin, which is consistent with state policy supporting
coxn.petiti.on. Duke asserts that, pursuant to the RAA, an FRR Entity. may only apply to
FERC for cost-based compensation for its FItR capacity obligations, if thete is no state
cornperrsatlon mecliaxtism in place. Accorciing to Duke, neither the RAA, n.or Ohio Iaw
grants AEP.-C?hio the right to recover its embedded casis. Duke notes that, under Ohio law,
capacity is a competitive generation service thafi is not subject to costrbased raterAaking.

Exelon and Constellation assert that, if AEP-Ohio's proposed capacity pxicing
mecharusrn is approved, retail competition in the Company's service territory will be stifled
and custorners will bear the cost, Exelor!< and Consteliation cite nvinerous reasons
supporting their position that AEP-Ohio's proposal should be rejected in favor of RPM
based capacity pricing- Ohio Iaw does not require that the state compensa#ion mechanism
be based on cost; AEI?-0hio'.s status as an FRR Entity does not entitle it to cost-hased

paxticipate in theCapacity pricing; AEP-`Ohio, even as an FRR Entity, could k^ave elected 6
RPN! auction for 2014, rather than self supply more expensive capacity, putting its own
interests above those of custom.ers; RT'M based capacity pricing is consistent With state
policy promoting the development of cozinpedtive rnarkets, whe.:reas the Company's
proposai is not, the Company should not be allowed to uniiaterally apply better-of-cest-or-
market pricing; +CRES providers are captive to AEi'-Ohio, given the requirement that
capacity be committed rnQre than three years in advance of delivery; Ohio law requires
comparable and riondisCrirn.inatory .access to CRES and RPM-based capacity prici:ng is used
throughout Qhio except -irr AEP-Ohio's service territory; and adopting RPM-based capacity
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pricing would avoid the need to determine an arbitra..ry. estimate of the Company's cost of
service for capacity and, in any event, SB 3 eliminated full cost-of-service analysis. Exelon
and ConsteIlation note that 11-346 is the proper forum In which to determine whether AEP-
Ohio requires protection to maintain its financial integrety. Exelon and Constell.ation
further note that they would support reasonable rrieasures that comport with a timely
transition to a fully competitive market arrd resolution of related issues in 11-346, if such

measures are shown to be necessary.

IGS contends that RPM-based capacity pricing is the clear choice over AEP Ohio's

proposed capacity pricing mechanism. IGS points out that RPM-based capacity pricing
already exists, was neutrally created, applies adl over tl1e region, is max'ket-based, is

noridiscriminatory, and provides the correct incentives to assure investcnerit in generation
resources. On the other hand, AEP-Oluo s proposal, according to IGS, was devised by the
Carripany, for tl:iis case and this case only, returns Ohio to a cost-based generation
regulatory regime; shows no relati.onship to short ; or long-term generatzon adequacy, and
could stifle competition. IGS notes that RP1VI-based capacity pricing fully comports with
p1^io law in that it is market-based pricing and would support the continued development
of Ghio`s competitive nmarket; would avoid subsidies and discriminatory pricing; would
assure adequate resources are available to provide stable.electric service; and would avoid

any legal problems associated with extending the transition to cornpetition. IGS asserts that
ArP.-Ohio's proposed capacity pricing would be contrary to Ohio 1aw in that it would harm
the de^relvpinent of coinpetition; result in anticompetitive subsidies; and violate ahio's
transition laws. IGS also notes that AEP-Oliio s justifications for recovering embedded costs
are refuted by the evi.dence and disregard state policy- IGS contends that RPI'vI based.
capacity pricing does not raise reliability concerns or subsidize'CPES providers. IGS argues

cy. ICS notes that l^EP-
th^.t AEP Ohio has a fundazn.cntal disagreement th state poli

Qhio's judgment as to t.Iie wisdom of state policy is irrelevant, given that it has been
codified by the General Assembly and must be effectuated by the Cornmzsaion.

Finally, Kxoger asserts that the most economiCaliy efficient price and the price that
AEP-0hio shoul.d be required to charge CRES piroviders for capacity is the RPM price-

d. Con.clusion

Initially, the Corntnission notes that a state cornpensa#ion mechanism, as referenced
;n the RAA, has been in place for AEP-©hio for some fihie now, at Ieast since issuance of the
I^ec^n.bep 8, 2010, erd#ry, `^^ch expressly adopted RI'M based capacity pricing as the state
coznpe5ation xnecharrisin for the Company during the pendency of this case. The state

2012,
compenSatiQn mechanism was subsequentlymodified by the Comtriission's March 7,

and May 30, 2012, entries granting AEP-Ohio's requests for interim relief. No party appears
to dispute, at least in this proceeding, that the Commission has adopted a state

com.pensation rnechanism for AEP-Ohio.
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Given that there is, and has continually been, a state comper^s
sation m.echaEUsm in

of this proceedin& the issue for our consideratifor AEP-^C?hio from the begu^rung on isplace
whether the state compensation rn.echan.ism, on a going for^ward basis, must or should be
modified such that it is based on cost. AEP-Ohio contends that the state , compensation
mechanism rri.ust be amended so that the Company is able to recover its ernbedded costs of
capacity. All of the intervenors and Staff oppose AEP-Ohlo s requ..;est and advo+cate instead
that the Comxnission retain the RPM based state compensation mechaiiisrn, as it was

established in the December 8, 2010, entry.

Pursuant to Section 4905.22, Revised Code, all charges for service shall be just an,a
reasonable and not more than'alla^ved by law or by order of the Conurussion. In this +rase,
AEP-CQhio asserts that its proposed compensation for its FRR capacity obliga#ions is just and
reasonable and should be adopted by the Coznmission. Specifically, AEI.'-Ohio asserts that

promote
its proposed cost-based capac^ty pricing is consistent with state polic.p, will
alternative competiti.ve supply and retail competition, and will ensiire the Company`s
ability to attract capital invvestment to meet its FRR capacity obligatrons AIl of the
intervenors and Staff, on the other hand, recommerid that xnarket-based RPM capacity
pricing should be approved as the state compensation mechariism for A,.EP-C)hio. As
discussed above, there is a general consensus among these parties that R.T"M based capacity
priczng is just and reasonable, easily implernented and undersiood, and. consistent with
state policy. Staff and intervenors further agree that RPM-based capacity priccing will fulfill
the Coxnnnission`s stated goals .of both promoting cbrripetition and ens^tring fhat AEP-Ohio

has the tequired capital to maintain service xeliability.

As dis^ussed above, the Cornmission finds that it.has jur%sdictian to establish a state
compensation mechanisrn in this case pursuarit to its general supervisory authority found in
;Sechons 4905.04, 4905.05, and 4905.06, Revised Code. We further find, pursuant to our
regulatory authority under Chapter 4905, Revised Code, as well as Cbapter 4909, IZevised
Code, that it is necessary and appxopriate to establish a cost:-based state compensation
mechani.sm for AEp-Ohi.o. Those chapters requi,re that the Coxnmission use traditional rate
base/rate o€ retuxn regulation to approve rates that are •based. on cost, with the ulfiin ►atie

objective of approving a charge that is just and reasonable consistentwith Section 4905.22,
Revised Code. Although Chapter 4928, Revised Code, provides for max'ket based priqng
for retail electric generation service, those provisions do not apply because, as we nated
eariier, ^apacaty is a^nrholesale rather than a retail service. The Coinmission's. obligation
under tr44i89nal rate regulatioas is to eaisure that the iurisdictional utalities receive
reasorkable compensation for the services that they render. We conclude that the state
corripensation mechanism for AEP-(Jkuo should be based on the Com.pany's costs.
Although Staff and intervertors contend that RPM-based capacity pricing is just and
reasoiaable, we note that the record indicates that the RPM-based pr'ice for capacity has
decreased :greatly since the December 8, 2010, entry was issued, and that fihe adjusted RPM
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rate currently in effect is substantially below all estimates provided by the parties ,reg 105 a
gt

AEP-Ohio's cost of capacity (AEP-Ohi.o Ex:102.at 21, 22; FES Ex. 103 at 55; Staff E
Ex. ESNI.-4). The record further reflects that, if RPM-based capacity pricing is adopted, AEP-
Ohio may earn an unusually low return on equity of 7.6 percent in 2012 and 2.4 percent in
2013, with a loss of $240 znillion between 2012 and 2013 (AEP-Ohio Ex.1(}4 at 3-5, Ex. WAA-
1; Tr. ln at 701). In short, the record reveals that RPM-based capacity pricing would be
i.nsufficient to yield reasonable compensatzon for AEI'-Oluors provision of capacity to CRES

providers in fulfillment of its FRR capacity obligations.

However, the Commi.ssion also recognizes that RPM-based capacity pricing will
further the development of competition in the market (Exelon Ex.1a2 at 7; OEG Ex.102 at
11), which is one of our. primary objectives in this proceeding. We believe that ^PM-based
capacity pricing will stimulate true competition among suppliers in AEP-Ohio`s service
territory. We also believe that RPM-based capacity pricing will facilitate AEP C?hio's
transition to full participation in the competitive market, as well as incent shopping. RPNI-
based capacity pricing has been used successfully throughout Ohio and the rest of the PJM
region and puts electric uti.Iities and CRES providers on a level playing field (FES Ex. 101 at
50-51; FES Ex. 102 at 3). RPM-based capacity pricing is thus a reasonable means of
promoting shopping in AEP-Ohs.o's service territory and advancing the state policy
objectives of Section 4928.02, Revised Code, whi.ch the Commission is required to effectuate

pursuant to Section 4928.06(A), Revised Code.

Therefore, with the intention of adopting a state compensation mechanism that
achieves a reasonable outcome for all stakeholders, the Commission directs that the state
compensation me-chanism shall be based on the costs incurred by the FRR Entity for its FRR

because the
capacity obligations, as discussed further in the follov+ring section. However,
record in this proceeding denxonstrates that RPM-based capacity pricing wzU promote retail
electric competition, we find. it necessary to take appropriate measures to facilitate this
important objective. For that reason, the Cominission directs AEP-Ohio to charge CRES

zonal PJM RPM rate in effect for the rest of the RTO region fo
providers the adjusted final r
the current PJM delivery year (as of today, appro)imately $20/MW-day), and with the rate
changing annually on June 1, 2013, and June 1, 2014, to match the then currerit adjusted final
zonal PJM RPM. rate in the rest of the RTO region. Further, the Comxnission will auth.orize
AEP-Ohio to modify its accounting procedures,. pursuant to Section 4905.13, Revi.se^e ^P
to defer incurred capacity costs not recovered €rom CRES, provider bzllings during
period to the extent that the total incurresi capacity costs d.o not exceed the capacify :pricing
that we approve below. Moreover, the Conunission notes that we will establish an
appropriate recovery mechanism for such deferred costs and address any additional
financial considerations in the 11-346 proceeding. We also find that AEP-Ohio should be
authorized to collect carrying charges on the deferral based on the Company's weighted
average cost of capital, until such time as a recovery mechanism is approved ia111-346, in.
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order to ensure that the Company is full.y compensated. Thereafter, AEP-C)hi.o should be

authorized to collect carrying charges at its long-term cost of debt.

Addztionally, the Commissioi^ directs that the state corn.pensation mecharlisrn that

we approve today shall not take effect until our opi.uuon and order is issued in 11-346 or
until'August 8, 2012, whichever is Woner. Until that time, the iriterinn capacity pec^n:g
mechanism that we approved on March 7, 2012, and extended on May 30, 2012, shall remazn
in place. In further extending the iiiterizn capacity pricing mechanism, we recognize hthan

p:11-34t and the present proceeding are intricately related. In fact, AEI'=Ofuo has ut fort .
entirely different tapaczty pricing mechanism in 11-346 as a component of its proposed ESP.
Altho^.gh this case has proceecied separately so that an evidentiary record on : the
appropri.ate capac:ity cost piricing% recover3' mechanisrn could be. developed, there is an
overlap of issues between the two proceedings: For that reason, we find that. the state
compensation mechanism approved today should become effective with the issuance of our
order in 11-346, which wil.l adclress AEP-(7h.io's carnprehensive rate package, including its
capacity pricing proposal, or August 8, 2012, whichever occurs first.

We note that the state comperisation mechanism, once effective, shall remain in effect

until AEP-Ohio`s transition to full participation in the RPM x^a.arket is complete and the
Company is no longer subject to its FRR capacity ob].igatiotis, which is expected to occur vn
or before June 1, 2015, or until otherwise directed by the Conurussron'

The Commission beiieves that the approach that we adopt today appropriately
^..balances our o, ectves of eriabling AEP-Qluo to recover its costs for capacity incurred in

fulfilling its FRR capacity abligations wliile promoting the further development of refiail

competition in the CompanVs service territory:

3.

a. AEP-Ohio

AEP-4hio's position is that the appropriate cos't-based capadty price to be charged to
CRES Providers is $355:72/ 1VItRT-day, on a m-erged comp. any basis, before consideration of
any offsetting energy credit. AEP-C)hio notes that the formula r'ate appxoach recommeri:ded
by Company witiiess Pearce is based upon the average cost of serving the Company's LSE
obligation Ioad (both tlie load served directly by AEP-Ohio and thefoad served by.CRES
providers) on a doliar per-iV![N-day basis. AEi'-Ohio further notes that, because the
Company suppIies its own generation resaurces to satisfy these load obligations, the cost to
provid'e this capacity is the actual embedded eapacity cost of its generati.on. A,EP=C)h. io's
formula rate teinplate was modeled after, and modified from, the capacity portion of a
FERC-approved template used to derive the charges applied to wholesaie sales made„ by
Southwestern f;Iectric Power Cornpany, an affiliate of the Company, to the cities of Minden,
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Louisiana and Prescott, Arkansas. AEP-Ohio notes that Dr. Pearce's formula rate approach

is transparent and, if adopted, would be updated annually by May 31 to reflect the most

current input data, most of which is publicly available and taken dire!^ffy from the

Company's FERC Form I and audited firtiancial statements (AEP-Ohio F'x.102 at S). AEP-

Ohio adds that its proposed formula rate ternplate would promote rate stability and result

in a reasonable return on equity of 12.2 percent in 2013, based on a capacity price of

,$355.72/MW-day (Tr. II at 12-26; AEP-0hio Ez.142 at 21-22).

AEP-Ohio contends that its proposed cost: based capacity pricing roughly
approximates and is, therefore, comparable to the amount that the Company receives from
its SSO custQZners for capacity through base generation rates (AEP-Ohio Ex. 142 at 19-20; Tr.

II at 304, 350).

b. Staff

If :the Commission deterrnines that RPM-based capacity pricing is not appropriate for
AEP-Ohio, Staff proposes an alternate capacity rate of $146.41/MW-day, which accounts for
energy margins as well as cer"i:ain cost adjustments to the Company's proposed capacity
pricing mechanisin. Staff notes that its alternate rate may offer more financial stability to
AEP-Ohio than RPM-based capaci.ty pricing over the next three years, and is just and
reasonable unlike the Company's excessive rate proposal. Staff finds that its alternate rate
would appropriately balance the interests of AEP-Ohio in recovering its embedded costs to
meet its FRR capacity obligations and attracting capital investment, while also promoting

alternative competitive supply and retail competition.

Acco.rding to Staff, the reduction of AEP-Uhio's proposed rate of $355.72/ MW=day to
Staff's alternative recommendation of $146.41/M.W-day is a result of removing anc].

adjusting numerous items, ir ►elu.:ciing retuxn on equityrate of return; construction work in

progress (CVITIP); plant held for future use (PHFFU); cash working capital {OWC); certain
prepaymen.ts, including a prepaid pension asset and: the related accuntulated deferred
income taxes; accumulated deferred income taxes; payroll and benefits for eliminated
pos'stions; 2010 severance program cost; incoine tax expense; domestic production activities;
payroll tax expense; capacity equalization reven.ue; ancillary services revenue; and energy
sales margin and ancillary services receipts. In terrns vf the return on "equity, Staff wiiness
Smith used ten percent for. C.SP and 10.3 percerit for M because these percentages wer.e
adopted by ^he Coxnnussion in AEP'=Ohio's recent distribution rate case (Staff Ex.1Q3 at 12-
13) ^ Staff reotes that CWLP was properly excluded from rate base because AEP-Ohio has
not demonstrated that the requirements of Section 4909.15 or 492$.143, Revised Code, have
been met (Staff Ex. 103 at 14-15). Staff also excluded PHFFU from rate base, as the plant in

In the IMatter of the Appliciiiion of CvIurnbus Southern Power Company and Ohio Power Company, Individuatiy

and, f Tmr Proposed Merger is Approaed, as a Merged Company (collectively, AEP Otzio) for an Increase in

Electric Distn'bution Rates, Case No:17.-351-EL-AIR, et aI.
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question is not used and useful and AEP-Ohio has given no indication as to when it will

become so (Staf€ Fx. 103 at 16). CWC was excluded by Staff because AEP-Oh2o did not
prepare a lead-lag study or otherwise demonstrate a need for CWC (Staff Ex.1U3 at 1$-21).
Staff exciuded. AEP-Ohio's prepaid pension.asset for nu,merou's reasons, mainly becaiuse the

Company did not deinonstrate that it has a net prepaid pension asset and its kEItC Form 1
for 2010 suggesi^ titat there is actualiy a net Iiability; pension funding levels are the result of
discretionary rnanagernent decisions regarding the funding af ciefined benefit pensions; and
pension expense is typically includod in the deterrnination of CWC in a lead-Jag study,

which was not provided (Staff Ex.103 at. 21-31). Staff further excluded nonrecuxring costs
related to the significant number of positions that were permanently eliminated as a result
of AET'-Ohio`s severance program in 2010 (Staff Ex.1-3 at.43-52).

AEP-Ohio responds that W. Sm.ith's downward adjustments and eiimination of
certain costs from Dr. Pearce's calculations. are fundamentally flawed in that Dr. Pearce's
formula rate approach is based on a formuIa rate templato that was approved by FERC.
AEP :Uhio also counters that adjustments made by W. Smith to the return on equity,
operations and maintenance expenses attributable to severance programs, prepaid pension
assets, CWC, CWIP, and PHFFU understate the Company's costs and con:tradict prior
orders and practices of both the Cornmission an.d FERC.. With respect to the return on
equity, AEP-Ohio notes that Mr. Srnith.'s adjustment was inappropriately taken from the
stipulation in the Company',s recent distribution rate case and that Nir Smith agreed that
the competitive generation business is more risky than the distribution biusiness`(Staff Ex.
103 at 32-13; Tr. IX at 1991, 1993; AEP-Ohio Ex. 142 at 17}. AEP-0hio contends that the
Coxnnliasion should aciopt a return on equity of 11.15 percent as reroxnmended by
Dr. Pearce or, at a ininun:un,., a reiurn on equity of 10.5 percent, wiuch AEI'-Qh.io claixnsis
consistent with a return on equity tha# the Coinunission has recently r^cognized for certain
generat;ng assets of the Cvxnpany (AEP-Ohio Ex 142 at 174 8}. AEP 4hio further contencls
that 1VIr, Srnith's elimination of certaih severance costs and .prepaid pension expenses is
inconsisteint with the Com•mission's treatrnent of such costs in the Com,pany's recent
distribution rate case, and that the. $39.004 n.^lion in severance costs should be ainortized
over three years (AEP--Uhio Ex.142 at 17). AEP-Ohio argues that A'. Srnith's elimination of

CWIP an.d CWC is inconsistent with FERC practice.

A.ddztionally, AEP-Ohio asserts that Staff witnesses sn-iith an.d xarter failea to
account for rn.early'$66.5 miliion in cei-tain energy costs incurred by the Company, including
I'raduction4ela#ed Administrative & Gerteral Expenses, Return on. Production7Related.
Ynvestm.ezits, Proclueti^in Rela^ed Depreczat7vn `pxpense^, and 1Production-Pel^.tes^ hicoa^e
'.f'axes. According to AEP-Ohio, due to these trapped costs, W. Smith's capacity charge is

u.nderstated by $20.21/1VIW-day on a merged company basis (AEP-(3hio Ex. 143 at 3, 5-6}.
AEP-Ohio witness Allen incorporated this amount in his calculation of what Staff's-eapacity
rate would be, as modified by his recommended energy credit and cost-of-service
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adjustments, and reached a resulting capacity rate of $291.58/MW-day (AEP-Ohio Ex. 142

at 18; Tr. XI at 2311).

c. Interyyenors

If the Cornmission believes that it is appropriate to consider AEP-Ohio's embedded
costs, FF,S argues that the Company's true cost of capacity is $7853/ W: day, after
adjustments are made to reflect the removal of stranded. costs and post 2001. generation
investment, as well as an appropriate offset for energy sales. At most, FEScontencls that it
should be $90.83J1VIVii-day, if a further adjustment is made to credit back to AEP-Ohio the
capacity eqnalizati on payments for the Company's Waterford and Darby plants, which
were acquired in 2005 and 2007. FES also recomrnends that the Commission require AEP-
Ohio to unbundle its base generation rate into energy a.nd capacity components, which
would ensure that the Company is charging the same-pr-ice for shopping and non shopp.ng
customers and allow customers to compare offers from CRES providers with the
Company's tariff rates (FES Ex. 103 at 22).

The Suppliers note that, if the Cornmission finds that RPM-based capacity pricing is
confis;atory or otherwise faiU to compensate AEP-Ohio adequately, a nonbypassable
stabilization charge, such as the rate stability rider rate proposed by: the Com:pany in 11-346,
would. be appropriate and should be considered 'zn ,tliat case. OMA and OHA. respond by
arguing that any suggestion that rates should be raised without any justification, other than
reaching a level that is high enough to ensure that CRES ,providers are able to compete with
AEP-Ohio, tramples on customer interests and should be rejected by the Commission.

.As discussed in greater detail below, t?EG reconux►ends that AEP-C3hio s capacity
charge should be no higher than $145 79f MVV-day, which was the RPM-based price fox the
2011/2022 f'JM delivery year, and only if the Commission deterzines that the prevailing
RI'IVI price is not su'fficient compensation (OEG Ez.102 at 9-10). OEG argues that a capacity
charge of $145.79/ MW-day. provided a more than sufficient return on equity for AEP-C?hio,
as well as fostered retail coxnpefition in its service terrifory (OEG Ex.102 at 10:11). As part
of this recommendation, OEG urges the. Commission "adopt an earnin:gs stabil:ization
mechaizism (ESIV!) in the forrn of an aiinual review to gauge whether AEP-Ohio's earni.ngs
are foo high or too low (OEG Ex. 102 at 15-21).

(i) _Should there be an offsetting enexgy credit?

a) AEP-aC?hio

AEP-Ohio does not recommend that the Commission adopt an energy credit offset to
the capacity price, given that hM maintains separate markets for capacity and energy
(AEP-Ohio Ex.102 at 13). AEP-Ohio wi#n.ess Pearce, however, offers a recomrnendation for

how an energy credit should be devised, if the Commission detexmirles that an energy
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credit is appxopriate. I?r. Pearce's template for the calculation of energy costs is derived

from the sam.e fonnula rate template discussed above and approved by FERC (AEP-Qhio
Ex. 102 at 14). The energy credit would be calculated as the difference be#:ween the
revenues that the historic load shapes for. CSP and OP, iznclud.ing a11 shoppfng °and -non!
shopping` Ioad, would be valued 4 using Iocational marginal prices {LivIP} that settle in the
PJNI day-ahead market,. less the cost basis of this energy {AEP-C)!hio Bx. 102 at Ex K13t'-I
through KDI'-5). According to Dr..Pearce, the calculatioin relies upon a fair and. reascinabl e
proxy for the energy revenues that could have been obtained by CSP and. OP by selling
equivalent generatYoninto the rn.axlcet (AEP-:4lvo Eic. 102 at 7:5). AEI'-GlZi.o contends that, if
an energy credit is used to partially offset the demand charge, it should reflect actusl energy
margi.ns ^for 2Q1.U ^tn. order to best inatch the correspor^ding cost basis for catcula#ng the
deixiand charge. Dr. Pearce recom.ii'eends that enorgy rnarg^rts from 0SS that are properly
attributed to capaci.ty sales to CRES providers shotal.d beshared on a 50/50 basis between.
AEP: t7hio and CREs.S providers {AEP-0hio Ex. 102 at 18). Additxonally, Dr Pearce
recomniends that any energy cxedit be capped at 40 percent of the capacity, charge that

would be agpiicaliie with no energy credit, as a means to ensure that the credit does not
grow so large as to reduce greatly'eapacity payments from CRES providers iri times of high
prices (:AEP-41uo Ex. 102 at 18).

b) Staff

As discussed above, Staff recommends that AEP-C}hio's comperisation for its FRR.
capacity oblzgations be based on RPM pxicing. Alternaiively, S#aff propvses a capacity rate
of $146:41/MV1t-day, wluch includes an offsetting energy credit and ancillary services
credit. In catculatzng xfs proposed energy credit; Staff developed a forecast of total enei^gy

own asmar^ins for AEP Ohio's generating assets, using a di.spatch rnarket modeJ kn:.. . •
AUR(jRAxtnp, ^nihich is Iicensect by Staff`s consuftax4t in t^us case, Energy Ventures
Anaiysis; Inc. (EVA), as well as by AEP-Ohio and othe'rs (Staff Ex. 101 at b; Tr. X . at 2146,

2149; Tr. XII at 2637).

AEP-Ohio contends fhat Sfaff's black-box methodology for calculation of the energy
cxedit is ftawed in several ways and produces unreaissiic and grossly overstafied', results.
SpeOficaIly, AEP-CJIuo argzies that the AU'I^ORAxrnp. rnod.el used by Staff witnesses Harter

and M.edine is not wel^l-^sui.ted for the task of computing .san e^gy creclit and that EVA
implemented the model in a flawed manner thr4ugh use of anaccurate and inapproprzate
input data '^nd assurnptions, whXcli overstates gross ener^y rnargi^s for the period of Jt^-ne
2012through Iv:iay 2015 by nearly 204 percent (AEP-^dluo Ex.144 at 8-`^^i, ,,E i^-UJE►io Px. 142

at 2-14). AEP-C3hio notes ftt, arixong other flaws, Sta.f€'s proposed. energy credit

understates fuei costs for coal vni.ts, uizderstates the fteat rates for gas uiuts; overstates
market prices (e,g., use of zonal rather. than nodal priee5, use of forecasted LMP rather than
forward energy prices), fails to aecount for the gross margins allocable to the Company's
full requirements contract with VVheeling Pov+Ter Company, and fails to acc^iyxtt for the fact
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that the pooi agreementt limits the gross margins retained by the Company. AEP-Ohio
argues that Company witness Allen proposed a number of, conservative adjustments that
should, at a mirdmum, be made to Staff's approach, resulting in an energy credit of
$47.46JMW-day (AEP-Ohio Ex. 142 at 4-14). AEP-Ohio adds that the documentation of
EVA's approach is incomplete, inadequate, and cannot be sufficiently tested or validated;
the data used in the model and the model itself cannot be reasanably vezified.; EVA's quality
control measures are deficient, and the execution of EWA's analysis contairis sigr ►ificant

errors and has not been perfortned with rrequisite care (AEP-Ohio Ex. 144 at 13-18).

Additionally, AEP-Ohio points out that Staffs proposed energy credit wrongly

incorporates OSS margins not related to capacity sales to CRES providers aitd. also fails to
properly reflect the impact of the pool agreement. Specifically, - AEP Ohic ► contends that, if

an energy credit is adopted, it should reflect only the OSS margins attributable to energy
that is freed up due to capaeify sales to CRES providers. AEP-©hio further notes that Staff
inappropriately assumes that 100 percent of the margins associated w'ith retail sates to SSO
customers are avai:lable to be offset against the cost of capacity sold to CRES providers,
which ns inconsistent with the terms of the pool agreemen.t, pursuant to whieh the
Company's member load ratio share is 40 percen.t. AEP-Ohio believes that there is no

reason to include margins associated with retail sales to SSO customers in an energy credit
calculation intended to price capacity for shopping Ioad. In accordance with Mr. Allen's
recommendations, AEP-Ohio concludes that, if Staff's proposed energy credit is adopted by
the Commission, it should be adjusted to $47.46/MW-day. Alternatively, AEP-Ohio notes
that Mr. A.ll.en's proposed adjustments (AEP-Ohio Ex. 142 at 14) to Staff's energy credit
could be .made indivzduaIly or in combination to the extent that the Conunission agrees
with the basis for each adjustment AEP-Ohio adds that Company witness Nelson also

offexed additional options for an energy credit calculation, with the various methods

convergiiig around $66 f1VIW-day for t.he, energy credit (AEP Ohio Ex. 143 , at 8, 12-13,17).
As a final option, AEP-Ohio states that the Commission could direct Staff to calcuIate an
energy credit that is consistent with the forward prices recommended by Staff for use in the
market rate option price comparison test in 11-346, which the Company believes wouid
reduce 5taff's energy credit by approximately $50JNiW=day.

c) Intervenors

FES argues that AEP-Ohio's formula rate should include an offset for energy-related

sales or else the Company.would double recover its capacity costs. PM notes thatan energy
credit i.s appropriate because AEP-Ohio recovers a portion of its fixed costs through energy-

related sales for resale, and is also necessary to avoid an above-market return on equity for
the Company. (FES Ex.103 at 45-46, 49=50.) FES adds that a11 of AEP-Ohio's OSS revenues
should be included as a credit against capacity costs and that no adjustment should be
zxlade, to account for the pool agreement, given that the pool agreement could have been
modified to account for retail shopping, as well as that the Company proposes to recover its
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embedded capacity costs both from shopping customers and off :system energy sales (FES
Ex. 103 at 47; Tr. I at :29-30). At min;mu.m.f FFS be0eves that AEP-Ohio shpuld account for
its portion of C355 revenues, after pool sharing, in its capacity price. (FES Ex. 103 at 4$^9,:}
IfRPM based capacity pricing is not required by the Conunission, FES recoznm.ends that
FE5 vrii.tness Lesser's energy credit, which sirnply uses AEL' Ohio's FERC account
inforrnation without adjustxnerits to account for the pool agreement, be adopted. FES notes
that Dr. i,esser deter^niried that AEP-Ohio overstated its capacity costs by $3 78,1 miilion by

fail'zng to include an offset for energy sales,

C7CC notes that it would be unjust and unreasonable for AEP-Ohio to be pernvtted to

reeover any : of its ernbedded generation costs from custoiners, particularly without any
offset for energy salies. OCC argu.es that, if the Cornmission adopts a cost, ba"sed capacity
pricing rnechanism, an energy credit that accounts for profits from OSS is , . warranted to

ensure that AEP-Ohio does not recover embedded capacity costs from CRES providers, as
well as recover some of those same costs from off-systern energy sales, resulting in double

recovery.

19

FFS argues that SB 3. required that all generation plant investment occurring after
January 1, 2001, be recovered solely in the m.arket. .FES notes that AEP-t7hio adinits, in.ifs
receittly, filed corporate separation :plan,9 that it can no longex recover stranded costs, as the
ixansition period for reeovery of such costs is long over. FES adds that AEP-Ohio wriness
Pearce failed to exclude :strarxded costs from his calculation of capacity costs. FES points qut
that, pursuant to the stipulation -approve d by tile Corivrrussion in AEP-Ohio's electric
transition plan (ETP) casey the Connpany waived recovery of its stranded generation costs
arxcl, in any event, through :deprec,iation accrua'ls, has already fully recovered such'costs.
FES also notes that Dr. Pearce's calcul..ation irnappropriat^.y includes costs for generation
plant investments made af^er December 31, 20Q0, ,:and also, seeks to recover the costs of
assets that wili no. longer be owned by the Company as of January 1, 20.14, but ^vill rather be

owned by AEP Generation Resources.

IEiJ-C?hio agrees with FES that AEP-Ohio agreed to forgo. any claim for stranded
ger^e*a^®r^ costs, ^rhich bars the Company's untiritely cJairn to getion plant reIated
^ransition revenues. IEU-C3liio contends that AEP-C3hio seeks to irnpose what IEU-Ohio
considers to be a lost revenue charge on CRES suppliers servving shoppirig customers.

g In the Matter of the Apptication of ODrio Power Company for Approval of FuII LegaI Corporafe Separation and

Arneredment to its Corporate Separation Plan, Case No.121126-EL,-UNC.

a) Intervenors .



10-2929-EL-UNC -31-

Citing Sections 4928.141, 4928.38, and 4928.40, Revised Code, as well as AEP-Ohio's
agreement to forgo recovery of generation transition revenues in its E3'P case (Tr. I at 49-50;

FES Ex. 106; FES Ex. 107), OMA and OHA likewise contend that Uluo law prohibits the
Commission from establishing a state compensation mechanism that would authorize the
receipt of transition revenues or any equivalent revenues by A:EP-i:lhio as a means to

recover its above-market capacity costs.

Kroger argues that AEP-Ohio, through its requested corn.pensatioii for ; its FRR
capacity obligations, seeks recovery of stranded generation transition costs in this case.
Kroger contends that such costs must be recovered in the market and that AEI'-Ohio. should
not be permitted. to renege on the stipulation in the ETP case. Dominion Retail likewise
argues that AEP-Uhio should not be permitted to violate the terms of the ETP stipulation
and recover stranded above-market generation investment costs after the statutory period
for such recovery has expixed, Dominion Retail believes that AEP-C7hio is effectiveiy
seeking a seeond transition plan in this case. IGS adds that the law is m.eaningless if utilities
may continue to require all customers to pay embedded generation costs after the transition
period has ended and that approval of AEP-Ohio's proposed eapacity pricing mechanism
would be contrary to the statutory requirements found in Sections 4928.3$, -4928.39, and

4928.40, Revised Code.

b) AEP Ohio

AEP-C7hio responds that neither the provisions of SB 3 nor the ETP stipulation are
applicable to this case. AEP-Qhio notes that the purpose of this proceeding is to establish`a
wholesale capacity pri cing mechanism based on the Company's embedded capacity costs,
as opposed to the retail generation transition charges authorized by Section 4'928.40,
Revised Code, which is what the Company agreed to forgo duting the market development
peri:od as part of the ETP stipulation. AEP-Ohio asserts that the issue of whether the
Company could recover stranded asset value from retail customers under SB 3 is a separate
matter from establishiz}.g a wholesale price that permits the Company's competitors to use
that same capacity. AEP-©hio adds that a conclusion that SB 3 precludes the Company
from recovering its capacity costs through a wholesale rate would confiict with the RAA
and be preempted under the FPA.

(iii) Should OEG's alternate Mogosal be adonted?

a) OEG

OEG recommends that AEP Ohio's capacity pricing mechanism should be based on
RPM prices. As an alternative reconi3rieztda.tion, if the Commission determines that AEP
Ohio's capacity pricing should be higher than the prevailing RPM price, OEG suggests that
the capacity price should be no higher than $145.79/MW-day, which was the RPM-based
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price for the 2011/2012 PJNI delivery year. OEG believes that such price has proven
effective zn providing a more than sUfficient retum on equzf.y for AEP-Ohio, while still
fosteri:ng retail competition in the Company.'s service territory. (OEG Ex. 102 at 10-11).
Additionall.y, OEG witness Kollen recommends th.4t the Cominission adopt an ESM, to
ensure that AEP-Ohio's earnings are neither too high nor too Iow and instead are
maintained within aCornmission^Ieterrnined zone of reasonaYileness. GEG believes that
such an approach is appropriate; given the significant unceriainty regarding both the
proper coinpeizsation for AEP-Ohio's FRR capacity obligations and the inmpact of various
charges on the Cornpany's earnings. In particular, Mr. Kollen suggests that an earnings
bandwidth be established, with a lower threshold return on equity of seven percent and an
upper throshold return on equity of 11 percent. lf . AEP-Ohio's earnings fall below the lower
threshald 'of seven percent, then the Company would be allowed to increase its rates
through a nonbypassable ESM charge sufficient to increase its earnings to the seven percent
IeveL If earnings exceed the upper threshold of 11 percent, then AEP- Ohio would return
the excess earnings to custcimers through a nonbypassable ESM credit. If AEP-C1hio's
earnings are within the earnings bandwidth, there would be no rate changes other than
those that ciperate to recover defined costs such as through the fuel adjustment clause.
Fmally, Mr. iColler: notes that the Commission would have the discretzon to make

modifications as circumstances warrant. (OEG. Ex. 102 at 15-21.) OEG believes that its
xecornmended lower threshold is reasonable as confirmed by the recent actual earneci
returns of the AEP East affiliates, which averaged 6.8 percent in 2010 and 7.8 percent in 2011
(OEG Ex. 102 at 13). Additionally, AEP-Ohio's adjusted return in 2011 was 11.42 perceiit,
just above its suggested upper threshold (OEG Ex. 102 at Ex. LTC-3). Mr. Kollen explained
that.AEP-Ohio's earned return on.equity would be computed in the same manmer as underr

the sigrtiifi:can:tly excessive, earnings test (SEET) of Section 4928.143(F), "Revised Code,
although he believes that OSS itriargins shou:id be included in the computation to,.be
conststent with certazn other parties' recommended approach of accounting for energy
margins in. the calculatian of a cost-based capacity price "(OEG Ex. 102 at 10,15,18; Tr. VI at

129.0.)

b) AEP-t^hio

AEP Ohio urges the Commission to reject OEG's alternate proposal. AEP-Ohio notes
that the upper thrEshold of 11 percent is signfflcantly lower than any SEET threshold
previously applied to the Company and that the proposal would essentially render the
statdtory SEET obsolete. According to AEP-Ohio, the Coxn.mlssion is without jurisdzction to
impose another; inore stringent, excessive earning$ test on the Company. :AEl'-Ohio also
argues that OEG's praposal would preclude the Company from exercising its right under
Section D.8 of Schedule 8.1 of the RAA to establish a cost-based coinpensation method.
AEP-Ohio believes that Mr. Kollen's ' excessive earriings test would offer no materza.l
protection to the Company from undercompensation of its costs incurred to fcxrnish
capacity to CRES providers, and that the test would be difficult to adxninister, cause
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prolonged litigation on an annual basis, and create substantial uncertainty for the Company

and customers.

d. Conclusion

As discussed above, the Commission believes that AEP-Ohio's capacity tosts, rather
than RPM based pricing, should form the basis of the state compensation mechanism
established in this proceedin.g. Upon review of the considerable evidence in this
proceeding, we find that the record supports compensation of $188.88/MW-day as an
appropriate charge to enable AEP-Ohio to recover its capacity costs for its FRR obligations
from CRES providers. We also find that, as a means to encourage the further developznent
of retail competition in AEP-Ohio's sorvice territory, the Compa.ny shourd modify its
accounting procedures to defer the difference between the adjusted RPM rate cur'rently in
effect and AEP-Ohio's incurred capacity costs, to the extent that such costs do not exceed
the capacity charge approved today. We believe that this approach successfully balances
the Corrunission's objectives and the interests of the many parties to this proceeding:

The record reflects a range in AEP-Ohio's cost of capacity from a low of $78.53/ MVIl-
day, put forth by.FES, to the Cornpany's high of $355.72/MW-day, as a merged entity, with
Staff and OEG offering recommendations more in the middle of the range (AEP-Ohio Ex.
102 at 21; FES Ex. 103 at 55; Staff Ex. 105 at Ex. ES1V1-4; OEG Ex. 102 at I0-11): The
Commission finds that Staff's deterrnination of AEP-Ohio's capacity costs is reaso,nable,
supported by the evidence of record, and should be adopted as modrfied.in this order.
Initially, we note that no party other than AEP-Ohio appears to seriously challenge Sta€f's
recommended cost-based capacity pricirig mechanism in this case. Adclitionaliy, we do not
beiieve' that AEP-Ohio has demonstrated that its proposed charge of $355.72/MW-day falls
within the zone of reasonableness, nor do we believe that FFS' proposed charge of
$78:53/N1W day would result in reasonable compensation for'the Company's FRR capacity
obligati.ons.

The :Corrirnission believes that the approach used by Staff is an appropriate method
for determixwig AEP Ohio's capacity costs. In deriving its recoxnmended charge, Staff
foflowed its traditional process of making reasonable adjustments to AEP-Ohio`s proposed
capacity pricing m.echanism, which is based on the capacity portion of a formula rate
teinplate approved by FERC for one of the Company's affiisates and was modzfied by the
CFay. h data #rom its FERC Form 2(Staff Ex.103 at 10-12; AEP-orn n for use in this case wit
9luo Ex 102 at $, 9). . As AEP-C7fuo notes, FERC-approved formula rates are routinely used
by fihe Company's affiliates in other states (AEP-Ohio Ex.102 at 8; Tr. II at 253) Given that
corripensation for AEI'-Ohzo°s FRR capacity obligations from CRES providers is wholesale
in nature; we find tlat AEP-Ohio's foa-inula rate template is an appropriate starting point for
detern.tination of its capacity costs. From that starting point, Staff made a number of
reascinable, adjustments to AEP-E3hio's proposal in order to be consistenfi with the
Corvrn.ission's ratemaking practices. Staff further adjusted AEi'-Ohio's proposed capacity
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pricing to account for rnargins from off-system energy sales and ancillary receipts (Staff Ex.
101 at 4). We agree with Staff, FES, and OCC that an offset for energy-related sales is
necessary. to ensure that A.EP-Ohio does not over recover its capacity costs through recovery
of its embedded costs as well as OSS -mairgins (FES Ex.1U3 at 45-4E).

AEP-Ohio takes issue with the adjustments made by Staff witness Smith as welt as
with EVA's calculation of the energy credit ''he Coznri-dssion believes that the adjustments
to AEI'-Ohiv`s pxoposed capacity pricing mechanism that were rnade by Staff witness Smith
are, for the most part, reasonable and consistent with our rateinakiiig practices in CQhio.
UVith regard to A EP-Qhio's prepaid pension asset, however, we agree with the Company
tha:t Iv1r. Smrriith's exclusion of this itern was inconsistent with Staff's recommendation i.n the.
Company's..recent distriibution rate case (AEP-Uhio Ex. 129A; AEP Oh:io Ex. 129I'i); as well
as with our treatment of pension expense in other proceedings?a We see no reason to vary
our practice in the present case and, therefore, find that AEP-Ohi.o's prepaid pensionasset

^ ^ . ^ , l ..should not have been excludect. -The result of our aci'ustment increases Staff`s
/NiW day (AEP-Ohio Ex.142 af.16, Ex. WAA-:it7). Surularly, wifhrecommendation by $3.20

respect to AEP-Ohio's severan.ce program costs, we find that Nir. 5mith's eicclusion of such.
costs was inconsistent with their treatment in the Company's 'distribution rate case.
Amortization of the severance program ccists over a three;year period increases Staff's
recoxnrn.endat.ion by $4.07/MW-day: (AET'-Ohio Ex. 142 at 16-17 ) Further, upon
consideration of the argursments with respect to the appropriate return on equity, we find
that AII'-Ohio's recommendation of 11.15 percent is reasonable and shottld be adopted.: As
AEP-Ohio notes, Staff's recommended return on equity was solely based on the negotiated
return on equity in the Company's distribution rate case ( Ptaff Ex 103 at 12-13), whi.ch ha.s
no precedentiat effect pursnt to the express terxns of 'the stipulaiivn adopted by tfie
comrimission in that case. Ĉ^xr adoption of a return on e.quxiy of 11:1 ^ percent °increases
Staff`s recoznmendation by $10.09/MW day (AEP C3hio Ex. 142at 77). We also agree with
AEEI'that certain erier,gy costs were trapped inStaff's calculation of its recommended
capacity cliarge, in that Staff witness Smith regarded such costs as energy related an.d thus
excluded them froin his calcutations, while EVA disregarded them in its detetnunation of. , . ,
the errergy credit. Accordingly, w,e find that Staff's recornmendation should be increased by
$20.11/ W: day to account for these trapped costs. (AEP=t3hio Ex.143 at 5-6:)

Additionally, the Commission finds, on the whole, that Staff's recominended energy
credit, as put f^arth, by EVA, is reasonalile. AEP-Ohiv raises a numbeir af argvm^nts as to
why Staff's energy eredit, as,.calculated by. EttA, should not be adopted by the Go^iurtission.
In essence, AEp'-C^1"t'o fundamentally disagrees with the met`hod.ology used by EVA
Although we find that EECIA's mettaodology ahould be adopted, we agree with AEP-Ohio

10 See, e.g., In the Matter of the Appticaiion of Ohio Edison Company, The CteveIand EIectric IItuminating Company,
and The Totedo Edison Company for Authority to Increase Rates for Distnbution Serciice, Madify Certain
A:ccounfing Practices, arnd for Tariff Approvals, Case No. 07 551-EI.-#tilR, et aT., Opinion and Order (jan.u^ry
21, 2M), at 16.
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that EVA's calculation should have accounted for the Company's full requirernents
obligation to serve VVheeling Power Company, a point that Staff did not dispute in its briefs.
As AEP-Ohio witness Allen testified, the Company's sales to Wheeling Power Company
reduce the quantity of generation avai.lable for OSS and thus.should .have been,reflected in

EVA's calculation of OSS margins. (AEP-Uhio Ex.142 at 10-11, Ex. WAA-R5). The result of
this adjustment reduces Staffs recommended energy credit by $5/MW-day (AEP-Ohio Ex.

142 at 1:1, Ex. WAA-R5) to $147.41/AW-day. The overall effect of this adJustment, in
combination with the adjustments for AET' Ohio's prepaid pension asset, severance
program costs, return on equity, and trapped costs, results in a capacity charge of
$188.88/1VIW-day.

We note that a charge of $188.88/MW-day is fairly in line with OEG's alternafe

recommendation that ' th.e capacity charge not exceed $145.79/MW-day, which was the

adjusted RPM rate in effect in the pxior PJM delivery year that recently concluded (OEG Ex.

102 at 10-11). The close proximity of our approved charge with OEG's recommendation is
further confirmation that the approved charge falls within the zone of reasoriableness.
Additionally, as OEG notes, a charge of $145.79/MAT-day afforded AEP-Ohia an adequate
return on equity. In 2011, AEP-Ohio earned a per books; unadjusted return of 10.21 percent,
or an adjusted return of 11.42 percent after adjustments for plant iinpa.irment expense and
certain non recurring revenue (OEG Ex.102 at 11, Ex. LIC-3). At the same time, the capacity
charge was not so high as to hinder retail competition in AEP-Ohio's service territoxy. In
the first quarter of.201:1, the RPM price was $220.96/MW day and only 7.1 percent of AEP-
Ohio's total load had switched to a CRES provider. However, by the end of the year, with a
lower RPM price of ,$145.7}/MW:day in effect shopping had significantly increased in
AF'sP-Ohids service territory, with 19.10 percent of the Company''s total Ioad having elected
to shop (specr.fi:cally, 5.53 percent of the residentia3 class, 33.8$. ;percent of the eominercial

class, aznd 1$.26percent of the industrial cla.ss). (OEG Fx. 102 at 11) We expect that the
approved compensation of $18$.88,/1VIVV-day for AEP-Ohio's FRR capacity obligations will
li.kewise ensure that the Company earns an appropriate return on equity; as well as enable
thefurther development of competition in the Cornpany's service territory.

Although AEP-Ohio criticizes Staff's proposed capacity pricing mechanism for
various reasons, the Conmmission finds that none of these arguments has merit. First, as a
general matter, AEP-Ohio argues that Staff failed to follow FERC practices and precedent.
We agree with Sta€f tli,at FERC has different requixeritents for iterns such as C WC and CWIP
than are found in Ohio. As Staff notes, the outcome of this case shotald not be dictated by
FERC practices or precedent but should instead be consistent with Ohio ra.temalcitig
pr3:nciples. Although FERC practices and precedent may be informative in some instances,
the Conrnmission is bound by Ohio law in establishing an appropr'iate state compensation
rnechanism. In response to AEP-Ohio's specific argument regarding the exclusion of CWIP,
Staff explained that Section 4909.15(A)(1), Revised Codes, requires that construction projects
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must be at least 75 percent complete in order to qualify for a CWIP allowance and that AEP-

Ohio failed to demonstrate compliance with this requirement.

As reviousiy mentioned above, AEP:Ohio raises numerous concerns regarding
Staff's proposed energy credit and offered the rebuttal testimony of Company witness
Meehan in an effort to critique EVA's testiznony. Upon review of all of the testimony, the
Conlmission finds that it is dear that the dispute between AEP-Ohio and Staff amounts to a
fundainental difference in methodology in everythixig from the calculation of gross energy
marg^ns to. accounting for operation of the pool agreement. AEP-Ohio clamis that S'taff's,
inputs to the AURORAxmp model result in an overstated energy credit, -while Staff argues
that the Company. s energy credit : is far too iow. Essentialiy, AEI'-t}hio and Staff have
simply offerred`two quite different approaches in their atEem:pt to forecast market prices for
energy. The Commission concludes that A.EP-Ohio has not shown that the process used by,. .
Staff was erroneous or unreasonable.. We further find that the approach put forth by EVA is
a proper means of determ,ring the energy aredit and produces an energy credit that will
"ensure that AEP-Ohio does not over recover its capacity costs.

Accordingly, we .adapt Staff's proposed energy credit, as modifiea above to account
for AEP-Ohio's fuli requirements contract witli. VVheeling Power Cornpany, and find that a
capa+city chairge of $188.88/MN-day is ju.st, reasonabie, and should be adopted. The
Comxrdssion.agrees with AEP-Ohio that the compensation received from CRES providers
for the Company`s FRR capacity obligations should reasonably and fairly compensate the
Coiriparty and should not significaritly undermine the Company's abilify to earn an
adequate return on its investment: The Comrnission believes that, by adopting a cost based

nsation mechanism for. AEP-t3hio, with a capacity charge of $1$$.88/.^VlWwday,state com ^.
7n conjunetlon *ith the authorized deferral of the Collipany: s incurred Capa!Gity costs, to the
extent that the tofal iricurred capacity costs do not exceed $188.$S/MV'i_day not rec4vered
from CRES provider billings refiecting the adJusted RPM-based price, we have
accomplished those objectives, while also protecting the interests of alI stakehoiders.

FIND1 .̂NGS OF FACT AND CONCLLTSIONS OF LAW:

(1) AEP-Ohi.o is a public utility as defined in Section 4905.02,
Revised Code, and, as such, is subject to the jurisdiction of this
Coinrrussion.

(2) O.n Novem L bex 1, 2010, AEPSC, on behalf of AEP-Qhio, filed an
application wit:It FERC in FERC Docket No. ERl1-3995, and on
Noveniber .24, 2010, refiled its. application, at the direction of
FEItC, in FBRC Docket No. ER11-2183. The application
proposed to change the basis for compensation for capacity costs
to a cost-based mechanism and included proposed formu.la rate
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templates under which AEP Qhio would calculate its capacity
costs under Section D.8 of Schedule 8.1 of the RAA.

(3) By entry issued on December 8, 2010, the Corninission initiated
an investigation in the present case to determine the impact of
AEP-Qhio's proposed change to its capacity charge.

(4) The following parties were granted intervent:ion in this
proceeding: OEG, IEU-Ohio, OCC, OPAE, OMA, OHA, Direct
Energy, Constellation, FES, Duke, Exelon, IGS, RESA, Schools,
OFBF; Kroger, NFIB, Dom.iiuon Retail, AICUO, Grove City, and
fJCMC.

(5) On September 7, 2011, the ESP 2 Stipulation was filed by AEP-
Ohio,: Staff, and other parties to resolve the issues raised in the
consolidated cases, including the present case.

(6) On December. 14, 2011, the Commission adopted the ESP 2
Stipulation with modifications.

(7) By entry on rehearing issued on February 23, 2012, the
Commr^ission revoked its prior approval of the ESP 2 Sfipuiation,
finding that, the signatory parties had not met their burden of
demonstrating that the stipulation, as a package, benefits
ratepayers and the public interest.

(8) By entry issued on March 7, 2012, the Commission approved,
vvith modifications, AEP-Ohzo's proposed interim capacity
pricing mechanism.

(9) A. prehearing conference occurred on Apri117., 2012.

(10) A hearing commenced on Apri11.7, 2012, and concluded on May
15, 2012. AEP-Ohio offered the direct testimony of five
witnesses and the rebuttal testimony of three witnesses.
Additionally, 17 witnesses testified on behalf of various
interv'enors and three witnesses testified c►n behalf of Staff.

(11) Initial briefs and reply briefs were filed on May 23, 2012, and
May 30, 2012, respectively.

(12) By entry issued on May 30, 2012, tlie Commission approved an
extensiQn of AEP-Ohio's interim capacity pricing I mechanism
through July 2, 2012.

-37-
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{13} The Commission has jurisdiction in this matter pursuant to

Sections 4905.04, 4945:05, and 4905.06, Revised Code.

-38-

(14) The state compensation mecharusrn for AEP-Ohzo, as set forth

herein, is just and reason,able and should be adopted.

QRDER:

It is, therefore,

ORDERED, That IEU-4hio's motion to dismiss this case be denied. It is, further,

URDERED,'Ihat the motion for perrnissian to appear pro hac vice instanter filed by

Derel<. Shaffer be granted. It is, further,

ORDERED, That the state compensation mechanism for AEP-Ohio be adopted as set,

forth hereiit. It is, further,

ORDER:ED, That AEP-C}hi.o be. authorized to defer its incurred capacity costs not
recovered from CIZFS provider,billzngs to the extent the total incurred capacity costs do not

exceed $i$$.88/ 1VIW-day. It is, further,

ORDERED, That the interim capacity pricing mechanism approved on March 7, 2012,
and extended on May 30, 2012, shall remain in place untii fhe eariier of AugustB, 2012, or
such time as.the Comrnission issues its opinion and ordeir in 11-346.,. at which point the state
compex^satxon mechanism approved herein shall be incorporated into the rates to be

effective piirsuaht -tb that order. It is, fczrther;

ORDERED, That nothin.g in this opinion ar ►d order shall be binding upon this

Contmission in any future proceed.ing or investigation in.volving the justness or
reasonablepess of any rate, charge; riule, or regulation. It is, fuirther,
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ORDERED, That a copy of this opiruon and order be served upon aX.l parties of record

in this case.

OHIOTHE I'C7BL^ UTILIT^ E.S NIhIISSI(^N OF
^ t1l ^.t^:..^

er, Chairrnan

c^&tC(
teven D. Lesser. Andre T. Porter

.. ^ ^^^ • ///J^/L ^^. i' 7l f^ ^^^^I' "WC^^V`^ ^

Cheryyl L. Roberto

SjP f GNS/sc

Entered in the Journal

1XI

Barc3T, R. McNeal
Secretary



BEFORE

THE PUBLIC U'ITLITIES COMMISSION OF OHIO

In the Matter of the Commission Review of }
t.he Capaeity, . Charges of Ohio Power } Case hTo. 10=2929-EL-UNC
Company and Columbus Soutiiem Power ^
Company.

The majority opinion and order balances the interests of consumers, suppliers, and
AEP-Ohiv. It provides certainty for consumers and suppliers by resolving questions about
whether there will be a coxn.p.-etitive electricity market in the AEP-COhio territory,
specificai-Iy, and across this state,generall'y. It doesso by establishing a state compensation
mechanism pursuint to whic^; com-peive retail eTectric suppliers have aece8s to RPM-
based market capacity pxicing, which will encourage competition among those suppliers,
resulting in'the benefit to corksumers of the lowest and best possible electric generabon rates
in the AEi'-Ohio territory.

Morevver, it recogruzes the important function and comrnitrnent of AEP-Ohio as a
fixed resource requirement entity having dedicated capacity to serve consumers in its
service territory. However, these resources are not without cost. Accprclingly, the order.
all,aws AEi'-Qhxo tQ receive its actual costs o# praviding the capacity throtigh the deferral
inecrusm described therein, which we have determined, after thoraugh consideratianof
the record iri this pr"oceeduig, to be $1$8.88/ 1VIV1T day. This result ;is a fair balance of alI
interes# 6ecause rather th^n subJectuig AEP-^Ohzo to RF"M c^tpacit^ rates fhat were der^ved
frorn. a market process in which AEP-Ohio did not participate, the order allows AEP Ohio
to recov^r the costs of the agreernent to wh%ch it was a panc6pant-dedicating its capacity
to serve consumers in its service #erritory. Our opinion of this result, in this case; should not
be rriisunde:rsfood as it relates to RPM; by joining the rruajority opinion, we do not, in any way,
agree ta any description of RPM:based crzpacihf rates as beiqg un,just or unreasonable.

Finally, while we prefer to have the state compensation rnechanism effective as of
today, we joiin with the majority in setting the effec.tive date of August 8, 2012, or ta couicide
w%th ^ur as-^ret unassuesl og^ioa^ and order in Docket No. 11-3^^EL.-S^, whichever is
earlier. In an attempt to balance the deferral authorization created in d-ris proceeding artd
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tlie anticipated rnechanism to be considered as part of Docket No. 11-346-EL-SSO to .
adnvnister the deferral, we agree that it is equitable to tie the decision being made in this
order to that in 11-346-lit-SSt?. However, we caution that the balance is only achieved
within an expeditious res.olution of the 71-346-EL-SSC} docket by August $, 2(}12.

ATP/LS/sc

Andre It. Porter

Entered in the Journal

JULO 2 2, 012

Barey F. McNeal
Secretary



BEFOR$

In the Matter
the Capacity
Company and
Company.

THE PUBLIC UTILITIES COMMISSION OF OHIO

of the Commission Review of )

Charges of C7ltlo Power ) Case No. 70-2929-EL-UNC
Columbus Southern Power )

)

CC.INCURRING AD DISSENTING OPINION
OF C01IMTSSI©NER CHEitYL L. ROBERT'O

I join my colleagues in updating the state` compensation method for the Fixed
Resource Requirement from that originaI].y advpted implici:tly in AEP-Ohi.o's first FSP case,
Ca,se No. 08-919-EL-SSO, et aT., and explicitly in this matter to a cost-based rate of

$188.88/MW-day.

I depart from the majority, however, in the analysis of the nature - of the Fixed
Resource Requirement and, as, a result, the basis for the Cornmission's authority to update
the state comperisatioin method for the Fixed Resource Requirement.

Additionally, I dissent fxom those portions of the majority opinion creating a deferral
of a portxon of the authorized cost-based. Fixed Resource Requirement rate adopted today.

What is a Fixed Resource Requirement?

In order to assure that the tr.ansmission systern is reliable, PJM requires any one who
wishes to ixansmit electricity over the system to the%r customers^ to provide reliability
assurance that they have the whe'rewitlial - or capacit.y,, - to use the traxisinission system
without arashing it or otherwise destabilrzing it £or everyone else? The protocols for
making this demonstration are contained tn the Rehabili ty Assurance Agreemerrt. Each
tran.snu'ssion system user must show that they possess Capacity Resources sufficient to
meet thei.r own needs plus ama.rgin for safety. 'I'hes'e Capacity Resources may include.a
combination of gexieration facil.ities, demand resources, energy efficiency, and Interruptible

These transmission users are known as a"Load Servhtg Eri^ty" oi "LSEy LSE shall thean any entity:(caa
(ij servin^the duly desig^nated agent of such an eiitity), includin.g a Ioacl aggregator or power marketer,

ezid:uisers within the F'IM 1Zegion; and (ii) that has beeit grant ed the authority or has an obligatian
pursuant to state tirlocal law, regvlarioii or franchise to sell eleckric ei ►ergy to end-users Iocated wx#li^in the

PJM Region. Reliabaiity Assurance Agreeent Among Load Serzizng Eniities in the PJM Regiim, PJM

Interconnecffon, L.L.C., Rate Schedule FERC No. 44 (effective date May 29, 2012) (herei.nafter Reliabiii:ty
Assurance Agreezzient), Section 1:44.

2 Sectxon 5, Cagacity Resource Conantitment, PJM Open Access Transmission Tariff (effeetive date June 8,

207:2), at 2395-2443.
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Load for Reliability 3 Capacity Resources may even include a transmission upgrade ^4 The
Fixed R.esource Requirement is nothing more than an enforceable agreement that for a finite
period one transmission user wiIl demon.strate on behalf of other transmission users within
a specified territory that sufficient Capacity Resources exist to meet all of their respective
reliability needs. During this period, the transmission user offering to provide the Fixed
Resource Requirement is the sole authorized means by wluch a transrnission user who opts
to use this service may demonstrate the adequacy of their Capacity Resources 5 This
demonstration is embodied in a Fixed Resource Requirement Capacity Plan that describes a
portfolio of the generation, demand resources, energy efficiency, Interruptible Load for
Reliability, and transrnission upgrades it plans to use to meet the Capacity Resource
requirements for the territory 6 The Ohio Supreme Court has noted that regional
transmission organizations, such as PJM, provide transmission servvices through. FERC
approved rates and tariffs.7 Thus, the Fixed Resource Requirement is a corninitment to
provide a transmission service pursuant to the tariffs filed by PJM. with FERC.

As established iri this matter, AEP-Ohio has committed to, provide the Fixed
Resource Requirement for all transnmission users offering electricity for sale to retaif
customers within the footprint of its system.. No other, entity znay provide this service
during the term of the current AEP-Ohio Fixed Resource Requirement Capacity Plan.

Commissipn Authority to Establish State Compemation Method
fox the Fixed Resource 12equiurement Service

Chapter 4928, Revised Code, defines "retail electric service" to mean any service
involved in the supply or arranging for the supply of electricity to ultiinate consurners an
this state, from the point of generation to the point of consumption. For purposes of
Chapter 4928, Revised Code, retail. electric service includes, among cither things,

transmission s.ervice.8 As discussed, supra, AEP-C)hio is the sole provider of the Fixed
Resource Requirement service for other transmission users operating within its footprint
untfl the expiration of its obligation on June 1, 2015. As such, t^us service is a
"noncompetitive retail electric service" pursuant to Sections 4928.01(A)(21) and 4928.03,
Revised Code. This Commission is empowered to set rates for noncompetitive retail electric
services. While PJM could certainly propose a tariff for FERC adoption directing PJM to

s Reliabilit.y Assurax►ce Agreement, Schedule 6, Procedures for Demand Resources, IL.R, and Energy

Effieier^:g► .
4 Reliabiiiity Assurance Agreement, Schedule $.1, Section D.6.

5 Refiabi-lity AssurOn.ce Agreement, Section 1.29 defines the Fixed Resource Requirement Capacity Plan to
mean a long-term plan, for the commitiznent of Capacity Resources to satisfy the capacity obligations of a
Party that has elected the FRR Alternati.ve, as more fully set forth in Schedule 8.1 to tttis Agreement.

6 Reliability Assurance Agreement, Section 74, Fixed Resource Requixement Alterrkative.

7 Ohio Consumers' CounsEl v. plICO,111 Ohio St 3d. 384, 855 N.E.2d 940 (2006).

8 Section 4928.01(A)(27), Revised Code.
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establish a compensation method for Fixed Resource Requirement service, it has opted not
to do so in favor of a state compensation, method when a state chooses to establish one.
When this Comrnission chooses to establish a state compensation method for a
noncoinpetitive retail eleciric service, the a.dopted rate must be just arid reasonable based

upon traditional cost-of-service principles.

This Commission previously established a state compensation method for AEP
C7hzo's Fixed Resource Requirernent service within .AEP-(3hiv s initi-Q ESP. AEP-atiio
received compensation for its Fixed Resource Requirement servi.ce through both the.
provider of last resort charges to certain retail shopping customers and a capacity charge
levied on competitive retail providers that was established by the three-year capacity

auct.ion conducted by FJM.Q Since the Commission adopted this compensation method, the
Ohio Supreme Court reversed the authari.zed provider of last resolrt charges 1e and the
auctior< value of the capacity charges has fallen precipitously, as has the relative proportion

of shoppers to non-shoppers.

I agree with the majority that the Commission is empowered pursuant to its general
supervisory authority found in Sections 4905.04, 4905.05, and 4909.06, Revised Code to
establish an appr-opriate rate 'for the Fixed Resource Requiremertt service. I also agree tli^at
puxsuant to regulatory authority under Chapter 4905, Revised Code, as well. as Chapter
4909, Revised Code a cost-based compensation rnethod is . necessary and appropriate.
Additionally, I find that because fi.he. Fixed Resource Requirement is a noncompetitive retail
electric service, the Commission must establish the appropriate rate based upon traditionai
cost of service priinciples. Finally, I find specific authority within Section 4909.T.3, Revised
Code, for a process by which the Commission may cause Eurther he.ari.ngs arid
investigations aitd may examine into all nzatters which may change, i.noctify, or a.ffect any
fitZdingof fact previousl.y made. Given the change in circumstances since t;he Commission
adopted the initiat state compensation for AEP-Ohio's Fiked Resource Requirement service,
it is appropriate for the Commission to revisit and adjust that rate to reflect current

circuxnstarices as we have today.

"Deferral"

In prior cases, this Comnv.ssion has Ievied a.rate or tariff on a group of customers but
deferred coll.ection of revenues due from that group until a iater dat+e. In tlus instance, the
rnajority proposes to establish a rate for fi.heTixed Resource Requirement service :provided

s In the Matter of the AppTication of Calumb^es Souflrern Pvwer Compatty for App.rovrrl of an, EIectrlc Security Plan;

an Amendment to its Corporate Separation Ptair; aazd the Sale or Trarisfer ofCertain Generating Ass'ets, Case No.
.^p8-917.-EIrSSO, et al., G^pzYUOn and Order (1Viarch 18, 2009), Entry on Re"hearing (J'uIy 23, 2009^; In the Matter

of ;the Commission Review of the Capucify Charps.,of Ohio Pawer Company and Columbus Southern Power

Company, Case No.10-2929-EL.-LTNC, Entry (Uecember $, 20.10).

10 In re Appiication ofCoIumbus S. Power Co.;128`ohipSt:3d 512 (2011).
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by A,.ET'-ohio to other transmission users but then to discount that rate such that the
transmission users Wil1 never pay it. The difference between the authorized rate and that
paid by the other transmissioil users wW be booked for future payment not by the
t,ransrrussion users but by re'Eail electricity customers. The stated purpose of this device is to

promote compefiition

As an initial matter, I-am rxot: convinced on the record before us that competition has
suffered sufficiently or will suffer sufficiently during the rerinaining ter`m of the Fixed
Resource Requirement as the result of the state compensation method to warrant
intervention in the market. If it did, the Comrrussion could consider regulatory options
such as shoppcre clits granted to the corasumers to pro3ntite consumex entry into the

market. With more buyers in tkie markef, in theoi`yr more sellers should enter and prices

should fall. The method selected by the.rnajority, however, attempts to entice more sellers
to the market by offering asignificant, no-strings-attached, unearned benef.it. This policy
choice. operates on faith alone that sellers will compete at levels that drop energy prices
while transferring`the unearned discount to consuzners. If the retail providers do not pass
aion.g the entirety of the discount, then const^xners will certaFnly and inevifal^ly pay fwice
for the discount today graztted to the retail suppi.iers. To be clear, unless every retail
provider disgorges 100 percent of the discount to consumers in the forrn of lower prices,
shoppixtg cons.u.ri^ers wili pay more for Fixed Resource Requirements service than the retail
provider did. TWs represents the first payment by the cortsumer for the service. Then the
deferral, with carrying costs, vaill come due and the consumer will:pay for it all over a,gain -

plus iitter'est.

I find tha.t that the mechanism labeled a "deferral" in the majority opinion is an
unnecessary, uneffective, and costly intervention into the. ncarket that I cannot support.
Thus, I dissent from those portions.of the xriajority opinion ado.pting t:his mechanisrn.

CLR/sc

Entered in the jour.nIwo^

^r'h^•^^p.
Barcy F. McNeal
Secretary

Cheryl L. Ttoberto
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BEFORE

THE PUBLIC UTTLITIES COMMISSION OF OHIO `

In the Matter of the Commission Review ) '
of the Capacity Cha"rges af Ohio Power ) ease No.10-2929=ELii)rTC
Cornpany and Columbus Southern Power )
Compariy, }

ENTRY ON REHEARTNG

The Commission finds:

(1) On March 18, 2009, in Ca.se No. 0$-917-EL-SSO, et al., the
Commission issued its opinion and order iregarding the.
application for an electric security plan. (ESP) for Col . us
Southern Power Company (CSP) and {?hfo P er
Company (OP) (jointly, AEP-Ohio or the Comp. y),1
pursuant to Section 4928143, Revised Code'(ESP 1 Ord^r).2
The ESP 1 Order was appea3.ed to the Ohio Supreme Court
and subsequently remanded to the Commission for further
proceedings. ^

(2) On Novernber 1, 2010, Axnerican Electric Power Ser ice
Corporation (AEPSC), on behalf of AEP-Ohio, file an

application with the Federal Energy Regula, ory

Commission (EERC) im FERC Doeket No pR11-1995. i Ori

November 24, 2010,,at the direction of FERC, AEIPSC

refil:ed the application in FERC Docket No ER11 ^183
(FERC fiiling). The application proposed to chan.ge i flze
basis for coinpensation for capacity rosts fo a ,cost based
mecharusm, pursuant to Section 205 of the. FederaT Poiwer
Act and Section D.8 of Schedule 8.1 of the Reliab "ty

Assuranee Agreement (RAA) for the regional transmison: -
organization., PjNI Interconnection, LLC (PjM), ^and
included pr' oposed" formula rate templates urider wl1ich
AfJ'1'.Olzi:o would calculate its capacity costs.

1 By en#ry fssued on 1Vlareh 7, 20,12, the Commission appiroued and conffirmed tile merger of Cs'.P into

QP, .effect►:ve December 31, 2®11. In the 1Vlatter of the Appticatrvn of ®hio Pozver Cbmpany and Colurnbaas

Southern Pourerr Company for Authotity'to Merge and Related Approval"s, CaSe No. 1^}-2376=EL-UNC.

2 In the Mutter of the AppIicatfon of Colurirbus Southern Porver Comprzsiyfer Approva of ara ElEctric Security

PInn; an Amendrnent to "its Corporate Separation Ptan; und the Sale or Trartsfer czf Ceram Gene'ating Assets,

Case No :08-917-ETtSSa; In the Matter of the Appiicationof Ohio Power Comp ny fvr Approval of its

Electrtc Securett^ P1an; ared an Amen4mer2# to its Corporafe Separation Ptan, Case No 08=918-EL SSO.
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(3) By entry issued on December 8, 2010, in the ab^ve-
captioned case, the Commission found that an
investigation was necessary in order to determine . the
impact of the proposed change to AEP-Ohio's cap city
charge (Initial Entry). Consequently, the Commission
sought publi.c comments regarding the'following issues: (1)
what changes to the current state compensation mech 'sm
(SCM) were appropriate to determine A..EP-Ohio's - xed
resource requirement (FRR) capacity charge to hio
competitive retail electric service (CRES) providers, w'ch
are referred to as alternative load servin,g entities within
1'JM; -(2) the degree to which AEP-Ohio's capacity chirge
was currently being recovered through retail riates
approved by the Comm..ission or other capacity charges;
and (3) the impact of AEP-Ohio's capacity charge upcin
CRES providers arid retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio,
the Commission explicitly adopted as the SCM for the
Company, during the pendency of the review, the cur ent
capacity charge established by the tliree-year cap dty
auction conducted by PJM based on its reliability pri ' g
model (RP1VI).

(4) Section 4903.10, Revised Code, st,afes that any party
has entered an appearance in a Commission proceE
may apply for a r.ehearing with respect,to any m
determined therein by filing an application wi.thin 30
after the entry of the order upon the Commission's.jou

(5) On january 7, 2011, AEP-Ohio filed an application for
rehearing of the Xni:tial Entry. Memoranda contra A -
Ohio's application for rehearing were filed by Indus ial
Energy Users-Ohio (LEU-Ohio); FirstEnergy Solu ons
Corp. (FES); Ohio Partners for Affordable Energy (OP )3;
and Constellation Energy Commodities Group, Tnc. and
Constellation NewEnergy, Inc. (jointly, Constellation).

(6) On January 27, 2011, in Case No. 11-346-EL-SSO, et; ad.,
AEP-Ohio filed an applicatiort for a standard service offer

2-

3 On Novennber 17, 2011, OPAE filed a notice of withdrawal from this case.
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(7)

(8)

(SSO) in the form of a new ESP, pursuant to Se -' on
4928:143, Revised Code (ESP 2 Case)-4

By entry dated February 2, 2011, the Com.rnission graoted
rehearing of the Initial Entry for further consideratio^ of
the matters specified in AEP-Ohio's application for
rehearing. The Connrxussion noted. that the SCM adopted
in the Initial Entry would remain in effect during the
pendency of its review.

By entry issued on August 11, 2011, the attorney examiner
set a procedural schedule in , order to establish an
evidentiary -record on a proper SCM. The evidenttary
hearing was scheduled to commence on October 4, 2)11,
and interested parties were directed to develop an
evidentiary record on the appropriate capacity post
pricing /recovery mechanism, induding, if necessary, ! the
appropriate components of any proposed capacity ost
recovery mechanism.

(9) On September 7, 2011, a stipulation and recommenda
(ESP 2 Stipulation) was filed by AEP-Ohio, Staff, and o
parties to resoive the issues raised in the ESP 2 Case
several other cases pending before the Commis
(consolidated cases),5 incltxding the -abov.e-captioned c
Pursuant to an entry is5ized on September '16, 2011,

consolidated cases were consolidated for the sole pura
vf considering the pSP 2 Stipulation. The Septembel

the

16,

-3-

2011, entry also stayed the procedural schedules in ! the

4

5

in the Matfer of the Application of Columbus Southern Power Company and Oh' Power Company fnr

Authorlty to Estabtish a Standard Service Offer Pursuant to Sectton 4928.143, Revi 1 Code, in the Form nf

^ an £tectric Security Plan, Case No.11-346=EirSSQ and 11-348 EL=SSO; In the tter of the Application

of. Columbus Southern Power Comparry and Ohio Power Company j•or Approvat : Certain Accounfing

Authority, Case No.11-349 EL=AA1Vi and 11-350-EL-AAM

In the Matter of the AptZtia{ticm of Ohio Power Company and Columbus Souther# Power Comp,a#y for

Author^hj to Mesge arui 3:eIated Approvals, Case No10-2376-EL UNC; In the Matter of the Appiica.tson of

Colacmbus Southern Power Co^snipas^y gv Arr^eid its Esri^rger:cy Casr^taidxrce^at Servfoe ^es^s,Oa.se No. 1'0-..
343-.Ei:ATA; In the :Matter af the Appticatiott of Ohio Power Compaizy to .An^end its E ^nergency

Curtailment Service Riders, Case No. 10-34.4-ELrATA; In the Mditer sf the Corra^rezssion Rev:ezv ..of the

Capacity Charges of Dhio Power Company and Columbus Southern Power Company, t!ase No 1Q-2929-EL-

tJNC, In the 11lat#er of the Applicatiuin of ^lumbus Southern Power Company far 14 ` oval of a Meclranisrn

to Pecover T3efier' red Fuel Costs Pursuant to Section 4928 244, Revised Code, Gase N1-492{}-EIriZDIR,- In

the Mat#er of the AppIicatton of Ohio Power Company fm• Approoai of ahfechanism td Recover Deferred I uel

Costs PPitrazian'•t to Section 4.928.144, Re•oised Code, Case No.11-4921-ELrRi3R
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pending cases, including this proceeding, until the
Comrriission spec'if'-ically ordered otherwise. e
evidentiary hearing on the ESP 2 Stipulation comrrie ced
on October 4, 2011, and concluded on October 27, 2011.

(10) On December 14,2011, the Commission issued an opi^ion
and order in the consolidated cases, modifying land
adopting the ESP 2 Stipulation., including its twol-tier
capacity pricing mechanism (Initial ESP 2 Order). On
January 23, 2012, the Commission issued an entry
clarifyiuzg certain aspects of the Initial ESP 2 Order (Initial
E5P 2 Clar.ification Entry). Subsequently, on Februarv 23,
2012, the Coxnmission issued an entry on rehearing in the
consolidated cases, granting rehearing in part (Initial ESP 2
Entry on Reh.ea .ririg). Finding that the signatory parti o s to
the ESP I Stipulation had not met their burder. of
demonstrating that the stipulation, as a package, ben fits
ratepayers and the public interest, as requir.ed by E the
Cor.r►mission's three : part test for the consideration of
stipulations, the Commission rejected the ESP 2 Stipula orL
The Coxnmission directed AEP-Ohio to fiil.e, no later : han
February 28, 2012, new proposed tariffs to continue the
provisions, terms, and conditions of its previous ESP,
includ:irng an appropriate application of capaci.ty cha^ges
under the approved SCM establislied in the present cas'.

(1I) By en,try issued on March 7, 2012, in the above-captioned
case; the Commission implemented an interim capa,city
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012. (Interim Relief Entry).
Spec€fically, the Commission approved a two-tier capAcity
pricing mechanism modeled after the one recommend^d in
the ESP 2 Stipulation Approval of the interim cap: city
pricing rneehatusm was subject to the clarifica^ions
contained in the h-dtial ESP 2 Clarification Entry issuqd in
the consolidated cases, inc].uding the dorification to include

mercab.tile e:fstomers as governmental aggregation
custonters eligible to receive capacity pricing based on
PJIvt's RPIVI. Under the two-tier capaetty pri^ing
mechanism, the first 21 percent of each customer class was
entitled to tier-one, RPM-based capacity pricing. All
custoniers of governmental aggregations approved o or

4-
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before November 8, 2011, were also en.tifiled to' receive ^ier-
one, RI'Mbased capacity pricing. For all other custc ► . ers,

the second-tier charge for capacity was $255/rnega ^ att-
day (MM-day). In accordance with the Inter'ixn Tt 1`ief
Entry, the interim rate was to remam in effect until 1VIa 31,
2012; at wliich point the charge for capacity und.er the .
would -xevert to the eiaxren# RPM price in effect pursua*t to

3 deliitery/lthe _ PJIVI base residual auction for the 2012 20`
year.

(12) On March 14, 2012, an application for rehearing of; the
Interitn Relief,'Entry was filed by the Retail Energy Sup̂  ply

Association (RESA): Applications for rehearing were. also
filed by FES and TEU=Ohio on March 21, 2012, and M ch
27, 2012, respec.._.tiy. Memorarida contra the applica onsvel
for reheaiing werefiled by AEP=CJIvo.

(13) By entry issued on April 11, 2012, the Commission gr ted
rehearing of the Interim Relief Entry for fu:fther
consideration of the matters specified in the applica ons
for rehearing filed by MA, FES, and IE1'J-4hio.

{14) The evidenti ary hearing in this case cornm.enced on
17, 2Ui 2, and concluded on May 15, 2012.

(15) On April. 30, 2012, AEP-Ohio filed a motion for extensi n of
the interim relief granted by the Commission in the Int -rirn
Relief Entz^y By entry issued on May 30, 2012, the
Cominission approved an'extenssion of the interim cap city
pricing mecharusm through July 2, 2012 (Interim lief

Extension Entry).

(16) On Jurie 15, 2012, an application for rehearing of the
Iriterirri Relief Extension Entry was filed by 'ES.
Apphcations for reheax^ng were also filed°by IEU-Ohio and
the Qhio Mamzfacturers' Assooi ation (OMA) on jun 19,
2012, arid jurie 20, 2012, respes:Eively. A memorandtun
coiitra the apphcations for rehearing was filed by AEP
^hzo on. june 25, 2011

(17) By opinion and order issued on July 2, 2012, ^ the
Comsni`ssion approved a capacity pridng mechaazus for
AEP-0hio (Capacity Order). The Com.inission.estab "'iiea.
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$188.88/MW-day as the appropriate charge to enable AEP-
Ohio to recover its capacity costs pursuant to its fRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio's capacity charge
to CRES providers should be the RPM-based r,ate,
induding final zonal adjustments, on the basis that the
RPM-based rate .will promote retail electric competi0on.
The Connmission authorized AEP-Ohio to modify its
accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recoiery
mechanism to be established in the ESP 2 Case.

(18) By entry on rehearing issued on Ju1y
Commission granted rehearing of the
Exteon Entry for further consideration
speci.fied in the applications for rehearing

IEU-Ohio, and OM.A.

11, 2012, the
Interim Reiief
of the ma , ers
filed by

^ESI

(19) On july 20, 2012, AEP-C)hio filed an application for
rehearing of the Capacity Order. The Ohio Energy Gr up
(OEG) filed an application for rehearing and a corre ted
application for reheariTtg of the Capacity Order on Jul 26,
2012, and July 27, 2012, respectively. On Auguat 1, 2 12,
applications for reh.earing ofthe Capacity Order were led
by IEU-C.3hio; FES; Ohio Association of School Bus` Less
iOff•icials, Oliio Schoo]. Boards Assodation, Bu eye
Association of _ School Admunistrators, and Ohio Sch ols
Coun.cil (collectively, Scho©Is); 1 and `the Oldo Consurr ers`
Counsel (OCC). OMA and the CJhio Hospital Associa ion
(OHA) filed a joint applicationfor rehearing on Au 1,
2012. Mexnoranda contra the various applications for
rehearing were,fiied by I3uke Energy Retail Sales, LLC
(Duke); IEU-Ohio; FES; Schools; OMA; OCC; OEG; AEP -
Oltio; RESA; and ' Interstate Gas Supply, Inc (IGS). J^int
memoranda contra were fited by Constellation and Ex^1on
Generation Company, LLC tExelon)6; and by Direct En^rgy, ,.^
Services, LLC and Direc.`t Energy Business, LLC (joizltly,
Direct Energy), .ai:ong with RESA.

m6-

The joint memorandum contra was also signed on behalf of Exelon Energy Company, Inc., which
has not sought intervention in this proceeding. As a non-party, its parti^ipation in the joint
memorandum contra was unpr oper and, therefore, witt not be afforded ^ny weight by the

CcSainnission.
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(20) On August 7, 2012, OEG filed a motion for leave to reply
and reply to the memorandum contra filed by AEP-G^hio
on August 6, 2012. : On that same date, AEP-Ohio filed a
motion to strike 'C)EG's motion aand _ reply on. the groiujnds
that Rule 49Q1-1-35, Ohio Aclrrtinistrative Code (O.A C.),

does not provide for the filing of a reply to a memoran. um
contra an appli.cation for rehearing.

-7-

The Coxnnnission finds that OEG's motion is procedurally
deficient in several respects. First, as we have recogn^.zed
m prior cases, Rule 4901-1-35, O.A.C:, does not contem . late
the filing of a reply to a rnemoranduin cozitra an
application for rehearing.7 Additionally, although O G's
filing is styled as a motion and reply, the filin is
essentially a reply: only, lacking a motion and
n.^.emorandttm m sup.port. OEG, therefore, also fail to
comply with the reqquirements for a proper motio as
specifiect._ in Rule 4901-1-12, O.A.C. In any event, the
Cornmission has reviewed C}EG's filing and finds that EG
merely reiterates arguments that it has already r'sed
elsewhere in this proceeding. Accordingiy, OEG's rn. tion
for leave to file a reply should be denied and its r pIy
shoutd not be considered `as part of the recoid in this
px©ceeding. Further, AEP-Ohio's motion to strike sh uld

be' denied as rnoot.

(21) On August 15, 2612, the Com.mission issued an enq on
rehearing, gra.n. ti:ng rehearing of the Capacity Ordeg for
further consideration of the matters specifiea in the
applications for rehearing filed by AEi''OEG, U-
0hio, FES, Schools, OMA; OHA, and OCC.

(22) The Coinnli.ssion has reviewed and considered all o the
argu.men.ts raised in the appli,cations for rehearing o f the
Initial Fntry, Interim Relief Eritry, Interim Relief Exteaision
Entry, and Capatity Order In this entry on;reheari4, the
C^^ssion will address all of fhe. asszgnmen^s of error by
subJect matter as set forfh below. Any argunnents on
rehearing not speaf icalty discussed herein have been

7 See, e g,, In tTre Matter of the Commission investigation of the Intrastate tlniuersal 4en7zce Discounts, Case

No. 97-632 TP-COI, ,Enfr,y on Reliearing (July 8, 2009).
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thoroughly and adequately considered by the Commis4ion
and are being denied.

Tnitial Entry

_g_

Iurisdiction and Preemption

(23) AEP Ohio asserts that the Initial Entry is unreasonable d
unlawful because the Comini.ssion, as a creature of sta te,
lacks jurisdiction under both federal and state law to i$sue
an order that affects wholesale rates regulated by MC.
According to AEP-Ohio,. the provision of generation
capacity to CRES providers is a wholesale transactionthat
falls within the exclusive ratemaking jurisdiction of MRC.
AEP-Ohio adds.that no provision of Title 49, Revised C6de,
authorizes the Commission to establish wholesale p#ices
for the Company's provision of capacity to CjItES
° pr.oviders: Additionally, AEP-Ohio believes that Section
D.8 of Schedule 8.1 of the RAA does not alEow the
Commissiion to adopt RPM-based capacity pricing as the
SCM. AEP-Ohio argues that RPM based capacity pricing,
as the default option, is an available pricing option only if
there is no SCM.

(24) On a related note, AEP-Ohio also contends that f the
portions of the Initial Entry relating to the establishm` t of
an. SCM are in direct conflict with, and preemptec by,
federal law. AEP-Ohio notes that Secti .on. D.8 of Sche ule
$.1 of the RAA is a provision of a FERC-approved ariff
that is subject to FERC's exclusive jurisdiction. AEP hio
further notes that the provision of capacity service to ^RES
providers is a wholesale transaction that falis exclusively
vvitliiin FERC's jurisdiction. Accordingiy, AEP-Ohiv argues
that fihe Commission's initiation of this proceedi.n.g w*s an
attempt to delay or derail FERC's review of the Comp^.i.y's
FERC filing and to usurp FERC's role in resalving! this
matter, and fnat the Commission has acted svi.thout reoard
for the supremacy of federal law.

(25) In its memorandum contra, IEU-Ohio contends that the
Commission has not exercised jurisdict.ion over any subject
that is within FERC's exclusive jurisdiction. According to
IEU-Ohio, because AEP-Ohio's POLR charge was proposed
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and approved as a distribution eharge and dis#ribu 'on
service is subject to the exdttsive Juzisdiction ofthe
Commission, the Commission's determination as to ^Vrhat
compensation is provided by the POLR charge raises no
issue that is subject to P'ERC's jurisdiction. 1EU-01io also
notes that the Comniission has previously rejected the
argument that a specific grant of authority from the
General Assembly is required before it can nsakp a
determination that has significance for purposesl of
implementing a requirement approved by FE1ZC.

(26) FFSargues that, pursuant to Section D.8 of Schedule 8:^. of
the RAA, AEP-Ohio, as an FRR Entity, has no optioh to
seek wholesale recovery of capacity costs associ.ated ivi.th
retail.switching, if an SCM is in place. ,AdditionaLly, .FES
asserts that the Coxrimission ha. s jurisdicti.on to review
AEI'-Ohio's rates. FES emphasizes that AEP-Ohio a ts
that the Connmission has broad authority to inves ` ate
matters involving {3hio utilities and that the Commi 'sion
may explore such matters even as an adjunct to its wn
partielpation in FERC proceedings.

(27) As stated in the Initial Entry, Sections 4905.04, 4905.05,! and
4905.}06, Revised Code, grant the Commission authori to
supervise and regulate all public utilities witlzir its
jurisdiction. The Commission's explicit adoption o f an
SCM. for AEP-Qhio was well within the bounds of this
broad statutory authority. Additfonally, we stated '14 the

Initial Entr..y, that; in light of AEPSC's FERC filing, a re ew
was necessary to evaluate the impact of the prop ed
change to AEP-C)hi'o's existing capacity charge. Se tion
4905:26; Revised Code, provides the Commissian idi
corisiderable authority to initiate proceedings to invest gate
the, reasonableness of any rate or charge re n.dereaor
proposed to be reridered by a public utility, which the qJhio
Supreme Court has affirmed on several occasions $ .̀ We

for the lin-dted purposle ofthe: eforQ, grant rehearing
clarifymg that the investigation initiated by ° the
Comiriission in this proceeding was consistent with Se^tion

'8 See, e.g., Ohio Consumers' Counset v. Pub. Util. Comm., 310 Ohio St.3d 3 400 (2006); AI1net

Cornmunications Services, lnc. v. Pub. Uti1. Comnt., 32 Ohio St3d 115,117 (198 ; Ohio Utflities Co. u.

Pub. Lifit. Comrn., 58 Qhio St.2d 153,156-158 (1979).
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490526, Revised Code, as well as with our authoiity urider
Sections 4905.04, 4905.05, and 4905.06, Revised Code.

The Commission disagrees with AEP Ohio that we 1 ave

acted in an area that is reserved exclus'ively to FERC or hat
our actioris. are preempted by federal law. AItho gh
wholesale transacti.ons are generally subject to :.the

exciusive jurisdiction of FERC, the
.11
Cornn^►ission exerctsed

jurisdiction in t.1us case for the sole puxpose of establi.slft
an gppropriate SCvI" upon review of AEP-0hi^o's propt^sed
capacity charge. In doing so, the Comnussion a0ed
consistent with the goverzung section of the RAA, whicYt; as
a part of PjM's, tariffs, has been approved by FERC. Section
D.8 of Schedule 8.1 of the RAA acknowledges the authority
of the conunission to establish an SCM that, once
established, prevails over the other corn.pensa#ion methods
addressed in that section. In fact, following issuance o^ the
Tiiitiai Entry, FERC rejected AEPSC's proposed for ^ ula
rate inligh:t of the fact that the Commission had establi hed
the SC1VT ^`I'herefore, we do not agree that we ^. ave
intruded upon FERC's domain.

Provider of Last Resort (POLRl Charge

(28} AEP-t7hio contends.that the Initial Entiiy is unlawful,and
urtreasonable in finding that th.e POLR charge approved in
the ESP 14rder reflected the Coxnpany's cos of supply-ing
capacity for retail loads served by CRESprovrders andl that
the POLR charge was based upon the continued ue of
RPM pricing to set the capadty charge for CRES proviliers.
AEP-.Ohio, notes that the ^''C'^LR chargerelated to an enturely.
different service and was based on an. eintirely differeht set
of costs than the capacity rates provided for under Sec#ion
D.8 of Schedule 8.1 of the RAA. Specifi:cally, AII': Ohio
points out that the POLR charge was based on the right of
retai.l customers to switch to a CRES provider and
subsectuentl.y return to the Conlpahy for generatiori seirviee
under SSCJ rates, whereas the capacity charge com.peawates
the Compariy for its wholesape FRR capacity obligatio6s to
CIZES providers that serve shopping rustom.ers. AEP-IOhio
argues that its retail POLR charge was not the SCM

9 American EIectric Power Service Corporation,134 FERC q 61,039 (2011).
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envisioned under the RAA and did not compensate i the
Company for the wholesale capacity that it makes avail*b2e
as an FRR Entity under the RAA.

(29) In its memorandum contra, IEU-Ohio argues that AEP-
Ohio's POILR charge, as it was proposed by the Company
and largely approved by the Corrimission in the ESP 1
Order, included compensation for capacity costs. ^ES
agrees with IEU-Ohio that the POLR charge recoved
capacity costs associated with retail switching. Both E[J
Ohio and FES note that' AEP-Ohio's testimony in support
of the POLR charge indicated that the charge wc^uld
compensate the Company for the challenges of proviaing
capacity and energy on short notice. . FES adds that AEP-
Ohxo's POLR charge and its wholesale capacity charge
were both intended to recover capacity costs associated
with. accommodating retaff choice and ultimately pay for
the same generating capacity. FES and Constellation assert
that AEP-Ohio's POLR charge was the SCM, contrary to
the Company's claiun.

(30) In . the. Initial Entry, the Commission noted that it had
approved retail rates for AEP-Ohio, including recovery of
capaa.ty costs through the POLR - charge to certain retail
shopping customers, based upon the continuation of the
current capacity eharges established by PJM's capacity
auction. We find no error in having made this finding.' The
Commission approved AEP-Ohio's retail rates, inclu^ling
the POLR charge, in the ESP 1 Order. For the most 'part,
the POLR. charge was approved by the Commission las it
was proposed by AEP-Ohio 10 AEP-Ohio's testimorly in
support of the POLR charge indicates that various iriputs
were used by the Company to calculate. the proposed
charge.11 One of these inputs was the market price, a large
component of which was intended to reflect AEP-Ohio's
capacity obligations as a member of PJM. Although the
purpose of the POLR charge was to compensate AEP-Ohio
for the risk associated with its POLR obligationR we
nonetheless find that the POLR charge was approveld, in

10 ESP 1 Order at 38-40.
11 Cos. Ex. 2-A-at 12-14, 31-32; Tr. XI at 76-77; Tr. XTV at 245.
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part, to recover capacity costs associated with custoiner
shopping. Accordingly, we find that AEP-Ohio's reqFest
for rehearing should be denied.

Due Process

(31) AEP-Ohio argues that the Initial Entry was issued in a
manner that denied the Company due process and violated
various statutes, including Sections 4903.09, 4905.26, and
4909.16, Revised Code. AEP-Ohio notes that, absent an
emergency situation under Section 4909.16, Revised Code,
the Commission must provide notice and a hearing before
setting a rate. AEP-0hio argues that there is no emergqncy
in the present case and that the Commission was, therefore,
required to provide notice and a hearing pursuant to' the
procedural requirements of Section 4905.26, Revised Cpde,
prior to imposing a capacity pricing mechanism th4t is
different from the mechanism proposed by the Company in
its FERC filing. Additionally, AEP-Ohio argues that the
Initial Entry was issued in the absence of any record .and
that it provides little explanation as to• how the
Commission arrived at its decision to establish a cap4city
rate, contrary to Section 4903.09, Revised Code.

(32) IEL.T-Ohio responds that the Initial Entry did not estatlish.
or alter any of AEP-Ohio's rates or charges and tha^ the
entry merely confirmed what the Commission - had
previously determined.

(33) The Commission finds no merit in AEP-Ohio's due process
daims. The Initial Entry upheld a charge that hadeen
previously established in the ESP 1 Order. The lnitiat E^ntry
did not institute or even modify AEP-Ohio's cap city
charge, which was based on RPM pricing both be€ore and
after issuance of the entry. The purpose of the Yttitial Entry
was to expressly establish the SCM and rnaintain RPM
pricing as the basis for the SCM during the pendency of the
review of AEP-Ohio`s proposed change to its capacity
charge. Additionally, we find that the rationale behind the
Initial Entry was sufficiently explained, consistent wi0t. the
requirements of Section 4903.09, Revised Code. The
Commission clearly indicated that it was necessary to
explicitly establish the SCM based on RPM capacity p#cing

-1 2in
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in light of AEPSC's FERC filing proposing
capacity charge. Thus, AEP-Ohio's request
should be denied.

Interim Relief Entry

Jurisdiction

a cost b#ed
for reheoing

(34) IEU-Ohio argues that the Interim Relief Entry is unla`Arful
because the Commission is without subject matter
jufisdiction to establish a cost-based capacity charge in this
proceeding: IEU-Ohio notes that the CommissiQn's
ratemaking authority under state law is governed: by
statute. According to IEU-Ohio, this case is not proplerly
before the Commission, regardless of whether capllcity
service is considered a competitive or noncompetitive r6tail
electric service.

(35), As discussed above with respect to the Initial Entry and
addressed further below in regard to the Capacity Order,
the Commission fin,ds that it has jurisdiction under state
law to establish an SCM, pursuant to the gen^eral
supervisory authority granted by Sections 4905.04, 4904.05,
and 4905.06, Revised Code, and that our review was
consistent with our broad investigative authority urider
Section 4905.26, Revised Code. The Ohio Supreme Gourt
has recognized the Commission's authority to investigate
an existing rate and, following a hearing, to order a new
rate.12 Additionally, we believe that a cost-based SCM may
be established for AEP-Ohio's FRR capacity obligatipns,
pursuant to our regulatory authority under Chapter 4,905,
Revised Code, as well as Chapter 4909, Revised C^de,
which enable the Commission to use its traditibnal
regulatory authority to approve rates that are based on
cost: We find, therefore, that IEU-Ohio's request for
rehearing should be denied.

-13-

12 Ohio Consumers' Counsel v. Pub. Util. Comm., 110 Ohio St.3d 394,400 (2006); OI#io Lttrxities Co. v. Pub.
Util. Comm., 58 Ohio St.2d 153,156-158 (1979).
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Process

(36) FES and IEU-Ohio contend that the Interim Relief Entr%y is
unreasonable, unlawful, and procedurally defective
because it effectively allowed AEP-Ohio to avoid ; the
statutory procedures to seek the relief granted by ; the
entry.13 FES and IEU-Ohio argue that there is no re -m- iedy
or procedure to seek relief from a Commission order 0 11
than to file an application for rehearing pursuant to Section
4903.10, Revised Code, and that the Commission, in
granting AEP-Ohio's motion for relief, allowed a the
Company to bypass the rehearing process. IEU-Ohio aidds
that the Commission abrogated its prior order directing the
Company to implement RPM-based capacity pricing upon
rejection of the ESP 2 Stipulation, without determining that
the prior order was unjust or unwarranted.

(37) IEU-Qhio also asserts that the Interim Relief En4 is
unlawful and unreasonable because the Commission fajiled
to comply with the emergency rate relief provisions found
in Section 4909.16, Revised Code. IEU-Qhio adds that AEP-
Ohio has not invoked the Commission's emergency
authority pursuant to that statute and, in any event, the
Company failed to present a case supporting emergency
rate relief.

(38) AEP-Ohio responds that its motion for relief did not se k to
revise the Initial ESP 2 Entry on Rehearing, which rej ted
the ESP 2 Stipulation. Rather, AEP-Ohio submits tha the
motion was filed, pursuant to Rule 4901-1-12, (?.A.C. for
the purpose of seeking interim relief during the pend ncy
of the ESP 2 Case and the present proceedings. AEP-Ohio
adds that the motion for relief was properly granted b;ksed
on the evidence and that arguments to the contrary ^ave
already been considered and rejected by the Commissi^n.

(39) The Commission finds that no new arguments have been
raised regarding the process by which AEP-Ohio so ght,
and the Commission granted, interim relief. Althoug we
recognized in the Interim Relief Entry that AEP-Ohio ^nay

-14-

13 JEU-Ohio joins in the application for rehearing filed by FES, in addition to raising its own
assignments of error.
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have other means to chall.enge or seek relief from! an
interim SCM based on RPM capacity pricing, we Olso
found that the Commission is vested with the authority to
modify the SCM that we established in the Initial Entry.
We continue to believe that, just as we have the necessary
authority to establish the SCM, as discussed elsewhere in
this entry, so too may we modify the SCM. Accordingly,
FES' and IEIJ Ohio's assignments of error should: be
denied.

Evidentiary Record and Basis for Commission's Decisioh.

(40) FES asserts that the Interim Relief Entry is unlawful and
unreasonable in that it authorized AEP-Ohio to recover a
capacity rate allegedly based on its full embedded costs,
.which costs are not authorized by the RAA, are : not
recoverable under Ohio law, and do not reflect an offsel for
energy revenues. FES contends that, because the "P 2.
Stipulation was rejected, the Cornmission lacks a re-dord
basis to approve the negotiated rate of $255/MW-day oi an
element of the. interim SCM.

(41) FES further argues that the Interim Relief Entry is i not
based on probative evidence that AEP-Ohio would stiffer
immediate or irreparable financial harm under RPM-bed
capacity pricing. FES adds that the Coinmission erre^ in
relying on AEP-Ohio's loss of revenues from •its unla
POLR charge as further justification for the tier-two ra^eo` f
$255/MW-day.

(42) AEP-Ohio replies that FES' arguments regarding the t^wo-
tiered capacity pricing structure have already been
considered and rejected by the Commission on more than
one occasion.

(43) IEU-Ohio asserts that the Interim Relief Entry is unlawful
and unreasonable because there is no record to suppor^ the
Commission's finding that the SCM could risk an ur^"
and unreasonable result. Like FES, IEU-Ohio thlat it
was unreasonable for the Commission to rely on the 'fact
that AEP-Ohio is no longer recovering its POLR costs as
support for. the interim SCM, when the Commission
previously determined that the POLR- charge was not
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(44)

(45)

justified. Further, IEU-Ohio contends that the Comntis ion
unreasonably relied on evidence supporting the Er"P 2
Stipulation, given that the Commission rejected the
stipulation and elected instead to restart this proceecding.
Finally, regarding the Commission's reasoning that A.EP
Oh.io must share off-system sales (OSS) revenues with its
affiliates pursuant to the AEP East Interconnection
Agreement (pool agreement), IEU-C7hio notes that there is
no. evidence addressing any shortfall that may occur.

AEP-Ohio contends that its motion for relief was properly
made and properly granted by the Commission base4 on
probative evidence in the record. According to AEP-Clhio,
the Commission recognized that the Company's ability to
mitigate capacity costs with off-system energy sales is
limited. AEP-Ohio adds that the Commission's eve tual
determination that the Company may not assess a P LR
charge does not contradict the fact that the Cornmis ion
initially relied upon the Company's POLR charge in se ing
RPM-based capacity pricing as the SCM in the Initial try.

IEU-Ohio also argues that the Interim Relief En is
unlawful and unreasonable because the rate increase ' not
based on any economic justification as required by
Comm,ission precedent. According to IEU-Ohio, the
Commission stated, in the ESP 1 Order, that AEP tbhio
must demonstrate the economic basis for a rate incre ie in
the context of a full rate review. IEU-Ohio argues :hat,
contrary to this precedent, AEP-Ohio made no sho ing,
and the Commission made no finding, that the Com any
was suffering an economic shortfall.

(46) The Commission again rejects daims that the relief gr ted
in the Interim Relief Entry was not based on r rd
evidence. The present case was consolidated wifh the
ESP 2 Case and the other consolidated cases for i the
purpose of considering the ESP 2 Stipulation. As we noted
in the Interim Relief Entry, the testimony and exhiibits
admitted into the record for that purpose remain a p of
the record in this proceeding. Although the Co ' ion
subsequently rejected the ESP 2 Stipulation, that actio did
not purge the evidence from the record in this case. Itiwas
thus. appropriate for the Commission to rely upon that
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evidence as a basis for granting AEP-Ohio's motior^ for
interim relief.

-17 :

In the Interirn Relief Entry, the Commission cited t^ree
reasons justifying the interim relief granted, specificall^the
elimination of AEP-Ohio's POLR charge, the operati of
the pool agreement; and evidence indicating that OM-
based capacity pricing is below the Company's cap4city
costs. With respect to the POLR charge, we merely n ted
that AEP-Ohio was no longer receiving a revenue str am
that was intended, in part, to enable the Compan to
recover capacity costs. Although the Commiion
determined that AEP-Ohio's .POLR charge was not
supported by the record on remand, nothing in that oxder ,
negated the fact that there are capacity costs associated
with an electric distribution utility's POLR obligation and
that such costs may be properly recoverable upon a proper
record.14 Having noted that AEP-Ohio was no longer
receiving recovery of capacity costs through the POLR
charge, the Com.mission next pointed to evidence ir4 the
record of the consolidated cases indicating that the
Company's capacity costs fall somewhere within the r ge
of $57.35/MW-day to $355.72/MW-day, as a me ged
entity. Finally, we noted that, although AEP-Ohio ma sell
its excess supply into the wholesale market when ietail
customers switch to CRES providers, the pool agreement
limits the* Company's ability to fully benefit from tihese
sales, as the margins must be shared with its affilia'es.^5
Although IEU-Ohio argues that AEP-Ohio faile to
demonstrate any shortfall resulting from the operati n of
the pool agreement or any other economic }ustificatio for
the interim rate relief, IEU-Ohio offers insufficient su port
for its theory that the Company must make su h a
showing. We have previously rejected IEU-0 'o's
argument that the Commission broadly stated in the BSP 1

14 In the Nlatter of the Application of Columbus Southern Power Carnpany for Apprn of an ElectrYc Security

Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of C-mtain Generating Assets,

Case No. 08-917: EI.-SSO, et al., Order on Remand (October 3, 2011 ).

15 AEP-Ohio Ex. 7 at 17. f
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Order that AEP-Ohio must demonstrate the economic basis
for a rate increase in the context of a full rate review.16

In light of the evidence discussed above, the Commi ion
reasonably concluded that an SCM based on the cur ent
RPM pricing could risk an unjust and unreasonable re^ult
for AEP-Ohio. We determined that the two-tier capaicity
pricing mechanism, as proposed by AEP-Ohio d
modified by the Commission, should be approved o an
interim basis, with the first tier based on RPM pricing, d
the second tier fixed at $255/MW-day, representin a
reasonable charge in the mid portion of the range refle ed
in the record. Upon review of the arguments raise4 on
rehearing, we continue to believe that our rationale i for
granting AEP-Ohio's interim relief was thorouoy
explained, warranted under the unique circumstances, ^nd
supported by the evidence of record in the consolid ted
cases. Accordingly, FES' and IEU-Ohio's requests for
rehearing should be denied.

Discriminatory Pricing

(47) FES argues that the Interim Relief Entry establishe an
interim SCM that imposed on certain customers a cap city
price that was two times more than other customers 'd,
contrary to the Commission's duty to e ure
nondiscriminatory pricing and an effective compe ' ive
market, and in violation of Sections 4905.33, 490 .3,5,
4928.02, and 4928.17, Revised Code. ,

(48) Similarly, IEU-Ohio contends that the Interim Relief Entry
is unlawful because the resulting rates were un4uly
discri.minatory and not comparable. IEU-Ohio notes that
the interim SCM authorized two different capacity tes
without any demonstration that the difference was
justified. IEU-Ohio adds that there has been no shovving
that the capacity rates for CRES providers were comparable
to the capacity costs paid by SSO customers.

-18-

16 In the Matter of the Apptfcation of Columbus Southern Pozver Company for Approvatiof an Electric Security
Plan; an Amendment to its Corporate Separation Plan; and the Sate or Transfer of Certain Generating Assets,
Case No. 08-917-EL-SSO, et al., Entry on Rehearing (December 14, 2011), at 5-6.
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(49) In response to many of IEU-Ohio's various arguments,
including its discrimination claim, AEP-Ohio contends that
IEU-Ohio iYnproperly attempts to relitigate issues that 4ave
already been considered and rejected by the Commissi .

(50) The Commission does not agree that the interint cap city
pricing authorized by the Interim Relief Entry was un. uiy
discriminatory or otherwise unlawful. We recognize Ithat
customers who acted earlier than others to switch #o a
CRES provider benefitted from their prompt action.
However, as we have determined on prior occasions, °this
does not amount to undue preference nor create a. cage 'of
discrimination, given that all customers had an e uaI
opportunity to take advantage of the allotted RPM-b . ed
capacity pricing.17 Rehearing on this issue should thus be
denied.

Transition Costs

(51) IEU-Ohio maintains that the Interim Relief Entry is
unlawful and unreasonable because it permitted AEP-(^hio
to recover transition costs in violation of state ^aw.
According to IEU-Ohio, AEP! Ohio's opportunity to re ver
transition costs has ended, pursuant to Section 49 :38,
Revised Code. AEP-Ohio responds that TEU-Ohio m rely
repeats an argument that the Commission has previously
rejected.

(52) The Commission disagrees that the Interim Relief $try
authorized the recovery of transition costs. We do not
believe that the capacity costs associated with AEP-O 'o's
FRR obligations constitute transition costs. Pursuar^t to
Section 4928.39, Revised Code, transition costs are tosts
that, among meeting other criteria, are directly assigr^able
or allocable to retail electric generation service provid4d to
electric consumers in this state. AEIF-Ohio's provision of
capacity to CRES providers, as required by the Company's
FRR capacity obligations, is not a retail electric service as

-19-

17 See, e.g., In the 141atter of the Application of The Cincinnati Gas & Electric Comp ny fnr A^ryroz1al of its
Eteefric Transition Plan, Approval of Tariff Changes and New Tariffs, Aut to Modify Current
Accounting Procedures, and Approval to Transfer its Generating Assets to an Ex t WholesaIe Generator,
Case No. 99-1658-EL-E1T', et al., Opinion and Order (August 31, 2000), at 41.
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defined by Section 4928.01(A)(27), Revised Code. Pe
capacity service in question is not provided directlyl by
AEP-Ohio to retail customers, but is rather a whole'sale
transaction between the Company and CRES providers.
Because AEP-0hio's capacity costs are not dir ly
assignable or allocable to retail electric generation se ice,
they are not transition costs by definition. TEU-O 'o's
assignment of error should be denied.

Allocation of RPM-Based Capacity Pricing

(53) RESA requests that the Commission grant rehearing fo , the
purpose of clarifying that the Interim Relief Entry did ! not
authorize AEP-Ohio to revoke RPM-based capacity pricing
to any customer who received such pricing pursuant ta the
Commission's approval of the ESP 2 Stipulation. R$SA
asserts that, in order to maintain the status o,
commercial customers that have been receiving RPM b ed
capacity pricing should have continued to receive uch
pricing. Accoi ding to RESA, the Interim Relief Entry I did
not direct AEP-Ohio to decrease the number of commexcial
customers that were receiving RPM-based capacity pricing.
RESA notes that the Interim Relief Entry states that the Arst
21 percent of each class shall receive RPM-based cap4city
pricing, but it did not require that only 21 percent can
receive such pricing.

RESA argues that it would .be unjust and unreasonabl to
charge customers that were shopping and receiving M
based capacity pricing prior to the Commission's rejec 'on
of the ESP 2 Stipulation, and while the ESP 2 Stipulation
was in place, the tier-two price for capacity. RESA also
argues that it is unjust and unreasonable to decrease; the
amount of RPM-based capacity pricing for the commegcial
class from the level authorized in the Initial ESP 2 Ordet, in
light of the fact that the Commission ordered. an exp ion
of RPM-based capacity pricing for, governYn tal
aggregation. RESA concludes that the Commission sh uld
clarify that any customer that began shopping prio to
September 7, 2012, and received RPM-based cap ©ty
pricing shall be charged such pricing during the petiod
covered by the Interim Relief Entry.

-20-
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(54) Like RESA, FES also notes that AEP-Ohio has interpr6ted
the Interim Relief Entry to allow RPM-based cap4ity
pricing. to be taken away from a significant number of
customers that were shopping as of September 7, 2611,
when the ESP 2 Stipulation was filed. FES notes that both
the ESP 2 Stipulation and the Initial ESP 2 Order
recognized that all shopping customers qualifying for
RPM-based capacity pricing as of September 7,2011, would
be entitled to continue to receive such pricing. 'FES argues
that the Cornrnission should have established an intqrim
SCM based on RPM prices or, alternatively, should confirm
that, during the interim period, all customers that vjaere
shopping as of September 7, 2011, should receive RPM-
based capacity pricing.

(55) AEP-Ohio contends that the applications for rehearing of
RESA and FES should be denied, because they are
essentially untimely applications for rehearing of the Initial
ESP 2 Clarification Entry in the consolidated cases. AEP-
Ohio asserts that the Interim Relief Entry merely confix$ized
that the capacity pricing requirements of the Initial E$P 2
Clarification Entry were to continue on an interim bosis,
even though the Commission rejected the ESP 2
Stipulation. AEP-Ohio believes that RESA and FES should
have raised their objections to the capacity pricing
requirements by seeking rehearing of the Initial ESP 2
Clarification Entry. AEP-Qhio f'urther argues that RESA
and FES ignore. the fact that the ESP 2 Stipulation was
rejected by the Commission in its entirety, which
eliminated all of the benefits of the stipulation, d,
therefore, RESA and FES have no basis upon whici to
claim that CRES providers should receive those benefiti.

Next, AEP-Ohio disputes RESA's characterization of the
status quo, and argues that the Commission maintained the
status quo by retaining the capacity pricing set forth iri the
Initial IE,SP 2 Clarification Entry. Einally, AEP-Ohio asserts
that the Initial ESP 2 Clarification Entry, which remained in
effect pursuant to the Interim Relief Entry, required 1that
each customer class receive an allocation of RPM b^sed
capacity pricing for 21 percent of its load, and d.id' not
permit the reallocation of capacity from one customer tlass

-21-
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to another. AEP-Ohio argues that RESA has misconstrued
the Interim Relief Entry in representing the 21 percent as a

minimum, not a maximum.

(56) Fnitially, the Cornmission disagrees with AEP-01'o's
argument that RESA's and FES' applications for reh ' g
of the . Interim Relief Entry are essentially unti ely
applications for rehearing of the Initial ESP 2 Clarification
Entry. Although the Interim Relief Entry was subject td the
clarifications in the Initial ESP 2 Clarification Eniry, i the
entries are otherwise entire2y distinct and were issue for
different purposes. Whereas the Initial ESP 2 Clarific 'on
Entry was issued to clarify the terms of our approval o the
ESP 2 Stipulation, the Interim Relief Entry was issue to
approve an interim SCM in light of our subseq ent
rejection of the ESP 2 Stipulation. We find that the
applications for rehearing of RESA and FES ere
appropriate under the circumstances.

Further, the Commission clarifies that all customers hai
were shopping as of September 7, 2011, should ave
continued to receive RPM-based capacity pricing d ing
the period in which the interim SCM was in ef ect.
Pursuant to the terms of the ESP 2 Stipulation as appr ved
by the Commission in the Initial ESP 2 Order, custo ers
that were taking generation service from a CRES prov der
as of the date of the ESP 2 Stipulation (i.e., Septemb r 7,
2011) were to continue to be served under the RPM ate
applicable for the remainder of the contract term, inclu ing
renewals.18 In the Initial ESP 2 Clarifi.cation Entry, the
Commission confirmed that it had modified the E'c P 2
Stipulation to prbhibit the allocation of RPM b ed
capacity pricing from one customer class to another and
that this modification dated back to the initial alloon
among the customer classes based on the Septemb r 7,
2011, data. This clarification was not intended to advez;sely
impact customers already shopping as of Septemb$r 7,
2011. Likewise, the Interim Relief Entry, which was sulbject
to the darif °ications in the Initial ESP 2 Clarification Eittry,
was not intended to discontinue RPM-based capcity

18 Initial ESP 2 Order at 25, 54.
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pricing for customers shopping as of September 7, 2011.

AEP-4hio is directed to make any necessary adjustments to
CRES billings that occurred during the . interim period,
consistent with this clarification.

Interim Relief Extension Entry

Evidentiary Record and Basis for Commission's-Decisiom

(57) FES argues that the Interim Relief Extension Entry is
unreasonable and unlawful because- it is.not based; on
probative or credible evidence that AEP-Ohio would s ffer
immediate or irreparable financial harm under RP1Vi b sed
capacity pricing. FES asserts that AEP-Ohio's da s
regarding the purported harm that would result ftom
RPM-based capacity pricing are overstated and
unsupported by any evidence in the record. FES adds that
AEP-Ohio made no attempt to comply with -the
requirements for emergency rate relief.

Additionally, FES contends that the Interim R^lief
Extension Entry is unreasonable and unlawful because t is
in direct conflict with the RAA and RPM, pursuan to
which capacity pricing is not based on a traditional cos -of-
service ratemaking methodology, but is instead inten ed
only to compensate RPM partici.pants, including FRR
Entities, for ensuring reliability. According to PES,
capacity pricing is not intended to compensate AEP-Ohio
for the cost of its generating assets and only, the Comp y's
avoidable costs are relevant.

FES also argues that the Interim Relief Extension En is
unreasonable and unlawful because it imposed capa 'ty
pricing above the RPM-based price on tier-one customers
that have always been entitled to RPM-based capalcity
pricing, without any explanation or supporting evideltce.
FES adds that tier-one customers and CRES providers will
be severely prejudiced by the Commission's rnodification.

Finally, FES argues that the Interim Relief Extension E^ttry
is unreasonable and unlawful because it extended ; an
improper interim SCM without sufficient justi.fication as to
why the Commission elected to continue above-matket

-23-
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capacity pricing, despite its earlier determination that the
interim rates should only remain in effect though May 31,
2012. FES contends that the Commission relied on
traditional cost-of-service concepts that have no relevance
in this proceeding.

(58) OMA argues that the Commission's approval of AEP-
Ohio's proposal to increase and extend the Comp y's
interim capacity pricing is not supported by re ord
evidence. OMA adds that a majority of the Comrni ion
was unable to agree on a rationale for granting the
extension. OMA condudes that the Comniission sh^uld
reverse its decision to grant the extension or, in the
alternative, retain the interim capacity pricing adoptin
the Interim Itelief Entry.

(59) AEP-Ohio responds that the majority of the argum^nts
raised by FES and OMA have already been considered ^nd
rejected by the Cornmission on numerous occasions during
the course of the proceeding and should again be rejected..
Regarding the remaining arguments, AEP-Ohio note0hat
the Commission thoroughly addressed all of the argumients
that were raised in response to the Company's motior^ for

extension.

(60) As discussed above, the Commission finds that we
thoroughly explained the basis for our decision to grant
interim relief and approve an interim capacity pri ' g
mechanism as compensation. for AEP-Ohio's
obligations. In granting an extension of the interim r lief,
the Commission found that the same rationale continu e^d to
apply. In the Interim Relief Extension Entry, we expl +ed
that, because the circumstances prompting us to gran the
interim relief had not changed, it was appropriat to
continue the interim relief, in its current form, foI an
additional period while the case remained pending. 'The
Comrnission also specifically noted that various factors;had
prolonged the course of the proceeding and delayed aal
resolution, despite the Commission's considerable e,orts
to maintain an expeditious schedule. We uphold our bolief
that it was reasonable and appropriate to extend the
interim capacity pricing mechanism under these
circumstances. Therefore, rehearing should be denied.
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Extension of Interim SCM

(61) FES argues that the Interim Relief Extension En is
unreasonable and unlawful because it authorized the
extension of an interim SCM that is unlawful, as
demonstrated in FES' application for rehearing of the
Interim Relief Entry. Similarly, IEU-Ohio reiterates the
arguments raised in its briefs and application for rehe ' g
of the Interitn Relief Entry. AEP-Ohio replies that the :
Conunission has already addressed intervenors' argum nts
in the course of this proceeding.

(62) As addressed above, the Comrnission does not agree t
the interim SCM was unlawful. For the same rea ons
enumerated above with respect to the Interim Relief E try,
the'Commission finds nothing improper in our extensi of
the interim SCM for a brief period.

Due Process

(63) IEU-Ohio contends that the totality of the Conunissn's
actions during the course of this proceeding violated EU-
Ohio's due process rights under the Fourt nth
Amendment. IEU-Ohio believes the Commission's con uct
throughout this proceeding has subjected the .positio s of
parties objecting to AEP-Ohio's demands to condemn 'on
without trial. In its memorandum contra, AEP-Ohio
argues that IEU-Ohio's lengthy description of the
procedural history of this proceeding, negates its. due
process claun.

(64) The Commission finds no merit in IEU-Ohio's due pro ess
claim. Pursuant to the procedural schedule, all p'es,
induding IEU-Ohio, were afforded ample opportuni to
participate in this proceeding through means of discovery,
a lengthy evidentiary hearing with cross-examinatioli of
witnesses and presentation of exhibits, and briefing. IEU
Ohio was also afforded the opportunity to respond to ^EP
Ohio's motion for interim relief, as well as its motion f an
extension of the interim relief. As the record reflects, ^EU-
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Ohio . took full advantage of its opportunities 4nd,
accordingly, its request for rehearing should be denied.

Requests for Escrow Account or Refund

(65) OMA asserts that the Interim Relief Extension ^try
undermined customer expectations and substantially
harmed Ohio manufacturers and other customers. OiMA
notes that, as a result of the Interim Relief Extension E4try,
all customers, including customers in tier one, v^ere
required to. pay capacity rates that were substantially
higher than the current RPM-based capacity price, contrary
to their reasonable expectations, and to the detrimer^# of
their business arrangements and the competitive ma4ket.
OMA adds that the Commission failed to conside4 its
recommendation that AEP-Ohio deposit the differince
between the two-tiered interim relief and the RPM bosed
capacity price in an escrow account.

(66) IEU-Ohio asserts that the Commission should direct AEP-
Ohio to refund all revenue collected above RPM based
capacity pricing, or at least to acedit the excess collection
against regulatory asset balances otherwise eligible i for
amortization through retail rates and charges. i

(67) In response to IEiJ-Ohio, AEP-Ohio asserts that man^ of
IEU-Ohio's arguments are irrelevant to the Interim. R^Hef
Extension Entry and thus inappropriate for an applica^ion
for rehearing. Further, AEP-Ohio disagrees with OMA hat
there is no evidence that the Company would suffer
from RPM-based capacity pricing. AEP-Ohio also cont nds
that neither customers nor, CRES providers can dain a
continuing expectation of such pricing or rely upon the
now rejected ESP 2 Stipulation.

(68) For the reasons previously discussed, the Commis+ion
finds that the brief extension of the interim capacity pri' g
mechanism, without modification, was reasonable ur^der
the circumstances. Accordingly, we do not believe ithat
IEU-Ohio's request for a refund of any amount in excess of
RPM-based capacity pricing and OMA's request that an
escrow account be established are necessary or appropriate.
Further, if intervenors believed that extraordinary relief
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from the Interim Relief Extension Entry was required„ the
appropriate course of action would have been to seck a
stay of the entry.

We do not agree that the Interim Relief Extension try
undermined customer expectations or caused subst tial
harm to customers. This case was initiated by the
Commission nearly two years ago for the purposes of
reviewing AEP-Ohio's capacity charge and deterrnix^ing
whether the SCM should be modified in order to pror^ote
competition and to enable the Company to recover ! the
costs associated with its FRR capacity obligations. In any
event, as with any rate, there is no -guarantee that the brate
will remain unchanged in the future. We find that the
Interim Relief Extension Entry appropriately balanced; the
interests of AEP-Ohio, CRES providers, and custonners,
which has been the Commission's objective throughoutithis
proceeding.

Capacity Order

Lurisdiction

(69) IEU-Ohio argues that the Capacity Order is unlawful ^rtd
unreasonable because the Commission is prohibited # om
applying cost-based ratemaking principles or resorting to
Chapters 4905 and 4909, Revised Code, to supervise land
regulate generation capadty service from the point of
generation to the point of consumption. 1EU-0hio
contends that it makes no difference whether the servke is
termed wholesale or retail, because retail electric service
indudes any service from the point of generation to ! the
point of consumption. IEU-Ohio, asserts that the
Commission's authority with respect to generation ser'vice
is limited to the authorization of retail SSO rates thak are
established in conformance with the requirements of
Sections 4928.141 to 4928.144, Revised Code.

(70) The Schools contend that the Commission lacks auth4rity
to set cost-based capacity rates, because AEP-Ohio's
capacity service is a deregulated generation-related service.
The Schools believe the Cornmission's authority regarding
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capacity service is limited to effectuating the state's eneirgy
policy found in Section 4928.02, Revised Code. i

(71) In the Capacity Order, the Commission determined thit it
has authority pursuant to Sections 4905.04, 4905.05, ond
4905.06, Revised Code, to establish the SCM. We
determined that AEP-ahio's provision of capacity to CRES
providers is appropriately characterized as a wholesale
transaction rather than a retail electric service. We noted
that, although wholesale transactions are generally su^ject
to the exclusive jurisdiction of FERC, our exercisel of
jurisdiction in this case was for the sole purpose^ of
establishing an appropriate SCM and is consistent 'th
Section D.8 of Schedule 8.1 of the FERC-approved RkA.
Additionally, we noted that FERC had rejected C's
proposed formula rate in light of the fact that the
Comrni.ssion had established an SCM in the Initial En 14
The Commission further determined, within its discretion,
that it was necessary and appropriate to establish a cost-
based SCM for AEP-Ohio, pursuant to our regula ory
autharity under Chapter 4905, Revised Code,' as we1 as
Chapter 4909, Revised Code, which authorized the
Commission to use its traditional regulatory authorito
approve rates that are based on cost, such that the resul^g
rates are just and reasonable, in accordance with Sec*ion
4905.22, Revised Code. Because the capacity service at
issue is a wholesale rather than retail electric - serviceA we
found that, although market-based pricing is contempl ted
in Chapter 4928, Revised Code, that chapter pertains Iely
to retail electric service and is thus inapplicable unde the
aircumstances. The Commission concluded that we ve
an obligation under traditional rate regulation to en ure
that the jurisdictional utilities receive just and reason ble
compensation for the services that they render. How er,
rehearing is granted to clarify that the Cominissioit is
under no obligation with regard to the speci#ic mechartism
used to address capacity costs. Such costs may be
addressed through an SCM that is specifically crafted to
meet the stated needs of a particular utility or throu a
rider or othermechanism. r

-28-
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The Comrnission carefully considered the question! of
whether we have the requisite statutory authority in this
matter. We affirm our findings in the Capacity Order t
capacity service is a wholesale generation service be een
AEP-Ohio and CRES providers and #hat the provisio of
Chapter 4928, Revised Code, that restrict the Commissi^n's
regulation of competitive retail electric services are
inapplicable. The definition of retail electric service fo d
in Section 4928.01(A)(27), Revised Code, is more n ow
than IELI-Ohio would have it. As we discussed in the
Capacity Order, retail electric service is "any se ice
involved in supplying or arranging for the suppl of
electricity to ultimate consumers in this state, from the
point of generation to the point of consumption." Because
AEP-Ohio supplies the capacity service in questiorE to
CRES providers, rather than directly to retail custome^s, it
is not a retail electric service, as IEU-Ohio appears to
contend, or a deregulated service, as the Schools assert.

Additionally, as discussed above, we note that Section
4905.26, * Revised Code, grants the Commission
considerable authority to review rates20 and authorizes; our
investigation in this case. The Commission prop;erly
initiated this proceeding, consistent with that statuto, to
examine AEP-Ohio's existing capacity charge for its FRR
obligations and to establish an appropriate SCM upon
completion of our review. We grant rehearing for the
limited purpose of clarifying that the Capacity Order was
issued in accordance with the Commission's authority
found in Section 4905.26, Revised Code, as well as Sections
4905.04,4905.05, and 4905.06, Revised Code.

Cost-Based SCM

(72) OCC argues that the Commission erred in adopting a ost-
based. SCM rather than finding that the SCM shoul; be
based on RPM pricing. Similarly, the Schools argue ithat
the Commission failed to find that RPM-based capaeity

20 See, e.g., Ohio Consumers' Counsel v. Pub. Util. Comm., 110 Ohio St.3d 39f1, 400 (2006); Allnet
Communications Services, Inc. v. Pub. Uti1. Comm., 32 Ohio St.3d 115, 117 (1987); Ohio Utilities Co. v.
Pub. Util. Comm., 58 Ohio St2d 153,156-158 (1979).
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pricirtg is reasonable and lawfu2 and should be rei.nst'ted
as the SCM. AEP-Ohio replies that the arguments r d
by OCC and the Schools are unsupported and have alre dy
been considered and.rejected by the Commission. -
Ohio notes that the Comrnission determined that' it has the
authority to establish an SCM based on the costs associ ted
with the Company's FRR capacity obligations.

(73) FES contends that the Capacity. . Order unlawfully d
unreasonably established an SCM based on embed ed
costs. Specifically, FES argues that, pursuant to i the
language and purpose of the RAA, the only costs that ican
possibly be considered for pricing capacity in PJM are
avoidable, not embedded, costs and that AEP-O 'o's
avoidable costs would be fully recovered using RPM b sed
pricing. FES asserts that AEP-Ohio's FRR cap ity
obligations are not defined by the cost of its ' ed
generation assets but are instead valued based on P's
reliability requirements. FES believes that the Cap city
Order provides a competitive advantage to AEP-Ohi in
that the Company will be the only capacity supplier in JM
that is guaranteed to recover its full embedded costs` for
generation: FES. notes that AEP-Ohio's status as an FRR
Entity does not justify different treatment, as there -N no
material difference between the FRR . election iand
participation in PJM's base residual auction.

(74) AEP-Ohio argues that the Commission appropriaGtely
determined that cost, as the term is used 'in Section D.8 of
Schedule 8.1 of the RAA, refers to embedded cost. AEP-
Ohio notes that no reference to avoided cost is contained
within Section D,8 of Schedule 8.1 of the RAA and that, as a
participant in the drafting of the RAA, the Company
understood that the reference to cost was intended to nnean
embedded cost. AEP-Ohio contends that, because avoided
costs are bid into the RPM's base residual auction, ^ES'
argument renders the option to establish a cost b4sed
capacity rate under Section D.8 of Schedule 8.1 of the RA.A
meaningless.

(75) Like FES, IEU-Ohio argues that the Capacity Order is in
conflict with the RAA for numerous reasons, including;that
the order does not account for Delaware law; ignorei the
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RAA's focus on the entire PJM region and the RAA's
objective to support the development of a ro ust
competitive marketplace; finds that use of the term "c st"
in the RAA means embedded cost; and is based on APP-
Ohio's flawed assumptions that the Company is an
Entity with owned and controlled generating assets hat
are the source of capacity provided to CRES provi ers
serving retail customers in the Company's certified el tric
distribution service area.

(76) In its memorandum contra, AEP-Ohio notes that IEU hio
fails to explain how the application of Delaware law w uld
make any practical difference with respect to ;the
Commission's interpretation of the RAA. AEP-Ohio argues
that the RAA cannot be interpreted to mean that s ate
commissions are constrained by Delaware law in
establishing an SCM. AEP-Ohio also contends that, if the
reference ^to cost in. Section D.8 of Schedule 8.1 of the IRAA
is interpreted as avoidable cost, it would render the
provision meaningless. AEP-Ohio adds that IEU-Qhio
relies on inapplicable U.S.- Supreme Court precedent in
support of its argument that cost does not mean embedded
cost.

(77) The Commission finds that the arguments raised by the
Schools, OCC, FES, and. IEU-(Jhio have already een
thoroughly considered by the Commission and shc^uld
again be denied. As discussed above, the Corruni.ssion^has
an obligation to ensure that AEP-Ohio receives reason#ble.
compensation for the capacity service that it provides. `We
continue to believe that the SCM for AEP-Ohio shoulc^ be
based on the Company's costs and that RPM^ sed
capacity pricing would prove insufficient to eld
reasonable compensation for the Company's provisioi-i of
capacity to CRES providers in fulfillment of its FRR
capacity obligations.

Initially, the Commission finds no merit in TEU-O 'o's
claim that AEP-Ohio is not an FRR Entity. Alth gh
AEPSC signed the RAA, it did so on behalf of the
Company. The Commission also disagrees with ^,
contention that the Capacity Order affords an due
competitive advantage to AEP-Ohio over other capcity
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suppliers in PJM. The Commission initiated ^s
, proceeding solely to review AEP-Ohio's capacity costs d
determine an appropriate capacity charge for its
obligations. We have not considered the costs of any o her
capacity supplier subject to our jurisdiction nor do we d
it appropriate to do so in this proceeding. Further, the
Commission does not agree that the SCM that we ve
adopted is inconsistent with the RAA. Section D. of
Schedule 8.1 of the RAA provides only that, where the te
regulatory jurisdiction requires that the FRR Enti be
compensated for its FRR capacity obligations, such
will prevail. There are no requirements or limitatio for
the SCM in that section or elsewhere in the RAA. Altho Qh
Section D.8 of Schedule 8.1 of the RAA specifi ally
conternplates that an SCM may be established by the tate
regulatory jurisdiction, neither that section nor any o er
addresses whether the SCM may provide for the reco ery
of embedded costs, nor would we expect it to do so, ven
that the FRR Entity's compensation is to be provide by
way of a state mechanism. The Commission finds tha we
appropriately adopted an SCM that is consistent 'th
Section D.B. of Schedule 8.1 of the RAA and state law and
that nothing in the Capacity Order is otherwise contra^y to
the RAA. r

Energ^,y Credit

(78) AEP=Ohio raises numerous issues. with respect to ;'the
energy credit recommended by Staff's consultant in : this
case, Energy Ventures Analysis, Inc. (EVA), which as
adopted by the Commission in the Capacity Order. its
first assignment of error, AEP-Ohio contends that the
Comnission's adoption of an energy credit of
$147.41/MW-day was flawed, given that EVA assum d a
static shopping level of 26.1 percent throughout the
relevant timeframe. AEPJOhio notes that, according to
Staff's own witness, the energy credit should be lower
based upon the established shopping level of thirty percent
as of Apri130, 2012. AEP-Ohio adds that the energy ctedit
should be substantially lower based upon the increoed
levels of shopping that will occur with RPM-based cap city
pricing. AEi'-Ohio believes that there is an inconsist ncy

-32-
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between the Commi.ssion's recognition in the Capa 'ty
Order that RPM-based pricing will cause shoppin to
increase and the Commission's adoption of ;A's
meth.odology without an adjustment to reflect a hi er
le'vel of shopping. At a minimum, AEP-Ohio argues. hat
the Commission should account for the actual shop ing
level as of the date of the Capacity Order.

(79) IEU-Ohio responds that the arguments raised by AEP-Ohio
in its application for rehearing assume that the
Commission may act beyond its statutory jurisdiction to set
generation rates and that the Commission znay unlaw y
authorize the Company to collect transition revenue. I U-
Ohio also contends that all of AEP-Ohio's assignmen of
error that relate to the energy credit are based on the
flawed assumption that the Company identified d
established the incurred cost of satisfying the FRR En ty's
capacity obligations. IEU-Ohio notes that AEP-Ohio's st-
based methodology relies on the false assumption that the
Company's owned and controlled generating assets ar the
source of capacity available to CRES providers ser ing
customers in the Company's distribution service territory.

(80) AEP-Ohio also argues that there are a number of erro s in-
EVA's energy credit, resulting in an energy credit th t is
unreasonable and against the manifest weight of the
evidence. AEP-Ohio contends that the Commis ion
adopted EVA's energy credit without meanin
explanation or analysis and abdicated its statutory du to
make reasonable findings and conciusions, in violatioti of
Section 4903.09, Revised Code.

Specif•ically, AEP-Ohio asserts that EVA's methodology
does not withstand basic scrutiny and is largely a black box
that cannot be meaningfully tested or evaluated by o ers;
EVA failed to calibrate its model or otherwise accoun for
the impact of zonal rather than nodal prices; EVA erreid in
forecasting locational marginal prices (I.MP) instea of
using available forward energy prices, which were usel by
Staff in the ESP 2 Case; EVA used inaccurate land
understated fuel costs; EVA failed to use correct heat ^jates
to capture minimum and start time operating constr '̂ ts
and associated cost impacts; EVA wrongly incorporWted

-33-
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traditional OSS margins and otherwise failed to prop rly
reflect the impact of the pool agreement; and E A's
estimate of gross margins that AEP-Ohio will earn from
June 2012 through May 2015 are overstated by nearIy 200
percent. AEP-Ohio argues that, at a minimum, the
Comnmission should conduct an evidentiary hearing on
rehearing to evaluate the accuracy of EVA's energy crjedit
compared to actual results. In support of its request, ET'-
Ohio proffers that EVA's forecasted energy margins for
June 2012 were more than three times higher than the
Company's actual margins, resulting in an energy craedit
that is overstated by $91.52/MW-day, and that provisional
data for July 2012 confirms a similar degree of error in
EVA's projections.

AEP-Ohio also poixits out that Staff admitted to significant,
inadvertent errors in Staff witness Harter's tes ' ny
regarding calculation of the energy credit and that taff
was granted additional time to present the suppleme tal
testimony of Staff witness Medine in an attempt to co ect
the errors. AEP-Ohio notes that Staff presented tltree
different versions of EVA's calculation of the energy cr dit,
which was revised twice in order to address errors in the
calculation. AEP-Ohio asserts that the Commission
nevertheless adopted EVA's energy credit without mention
of these procedural irregularities. In any event, AEP-6hio
believes that Ms. Medine's testimony only partially iand
superficially addressed Mr. Harter's errors. Accordin^ to
AEP-Ohio, the Commission should grant the Compaiiy's
application for rehearing and address the remaining
fundamental deficiencies in EVA's methodology in order to
avoid a reversal and remand from the Ohio Supreme
Court.

(81) FES responds that the Commission already considered and
rejected each of AEP-Ohio's arguments. FES adds that
there are flaws in the energy credit calculated by AEF
Ohio's own witness and that the Company's cri.ticisn^ of
EVA's approach lack merit.

(82) The Commission finds that AEP-Ohio's assignments of
error regarding the energy credit should be denied. First,
with respect to EVA's shopping assumption, we find
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nothing inappropriate in EVA's use of a static shop ing
level of 26 percent, which reflects the actual leve of
shopping in AEP-Ohio's service territory as of Marchh 31,
2012, which was around the time of EVA's analysis. ;We
recagnize that the level of shopping will continu,^lly
fluctuate in both directions. For that reason, we believe
that it was appropriate for EVA to use the actual level of
shopping as of a recent date, rather than a projection, tannd
find that EVA's figure is a reasonable approxima0on.
EVA's use of a static shopping level provides certainty to
the energy credit and capacity rate. The alternative w c uld
be to review the level of.. shopping at regular intervals an
option that would unreasonably necessitate con. ' ual
recalculations of the energy credit to reflect the shopping
level of the moment, while introducing uncertainty into the
capacity rate. The Conmmission also notes that, contrary to
AEP-Ohio's assertion, Staff witness Medine did not testify
that the. energy credit should be adjusted to reflect the
current level of shopping. Rather, Ms. Medine testi^'ied
only that EVA assumed a shopping level of 26 pereent,
which was the level of shopping as of March 31, 2012, and
that this figure was used as a conservative approach.Zi

Regarding the alleged errors in EVA's approach, - the
Commission notes initiall.y that we explained the basis for
our adoption of EVA's energy credit in the Capacity Order,
consistent with the requirements of Section 4903.09,
Revised Code. A review of the testimony of Staff witne.pses
Medine and Harter reflects that EVA sufficiently described
its methodology, induding the fuel costs and heat t6tes
applied in this case; its decision to use zonal prices iand
forecasted LMP; and its accounting for OSS margins land
operation of the pool agreement.22 We affirm our finding
that, as a whole, EVA's energy credit, as adjusted by the
Commission, is reasonable. Although AEP-Ohio cont^nds
that EVA should have used different inputs in a numbq of
respects, we do not believe that the Company has
demonstrated that the inputs actually used by EVA; are
unreasonable. AEP-Ohio's preference for other inputs that

21 Tr. X at 2189, 2194; Staff Ex. 105 at 19.
22 Staff Ex. 101 at 6-11,105 at 4-19.
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would result in an outcome more to its liking is n t a
sufficient ground for rehearing. Neither do we find y
relevance in AEP-Ohio's claimed procedural irregular-lties
with respect to EVA's testimony. Essentially, the
Commission was presented with two diffe'rent
methodologies for calculating the energy credit, both of
wh.ich were questioned and criticized by the parties.
Overall, the Commission believes that EVA's approach is
the more reasonable of the two in projecting AEP-Ohio's
future energy margins and that it will best ensure that; the
Company does not over recover its capacity costs.

Authorized Compensation

(83) OCC argues that the Commission erred in finding that
compensation of $188.88/MW-day is an appropriate ch ge
to enable AEP-Ohio to recover its capacity costs for its RR
.obligations from CRES providers. OCC notes that the e is
no evidence to support the Commission's finding, ven
that no party recommended a charge of $188.88/MW ay.
OCC further notes that the Commission adopted EP-
Ohio's unsupported return on equity (ROE), wit out
explanation, in violation of Section 4903.09, Revised Co e.

(84) In response to OCC, as well as similar arguments om
OMA and OHA, AEP-Ohio asserts that the ROE approved
by the Commission is supported by relevant and
competent evidence and that the ROE is appropriate for the
increased risk associated with generation service. Given
the considerable evidence in the record, AEP-Ohio
contends that the rationale for the Commission's rejec$ion
of Staff's proposed downward adjustment to the
Company's proposed ROE is evident.

(85) In the Capacity Order, the Commission explained
thoroughly based on the evidence in the record how it
determined that $188.88/MW-day is an approp yate
capacity charge for AEP-Ohio's FRR obligations. We ^so
explained that we declined to adopt Staff's recommerMded
ROE, given that it was solely based ort a stipulated OE
from an unrelated case, and conciuded that the OE
proposed by AEP-Ohio was reasonable under the

-36-
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circumstances in the present case. The evidence of re rd
reflects that AEP-Ohio's proposed ROE is consistent 'th
the ROEs that are in effect for the Company's affiliatesi for
wholesale transactioits in other states.23 Therefore, the
requests for rehearing should be denied.

Deferral of Difference Between Cost and RPM

Deferral Authoritv

(86) IEU-Ohio argues that. the Commission is prohibited under
Section 4928.05(A), Revised Code, from regulating or
otherwise creating a deferral associated with a competitive
retail electric service under Section 4905.13, Revised Cpde,
and that the Commission may only authorize a def al
resulting from a phase-in of an SSO rate pursuan to
Section 4928.144, Revised Code. IEU-Ohio further n tes
that, under generally accepted accounting princi les
(GAAP), only an. incurred cost can be deferred for fu re
collection, and not the difference between two rates. -
Ohio also asserts that the Cornrnission unreasonably d
unlawfulty determined that AEP-Ohio might s fer
financial harm if it charged RPM-based capacity pri 'ng
and established compensation for generation cap city
service designed to address the financial performance of
the Company's competitive generation business, despite
the Commission's prior confirmation that the Compatly's
earnings do not matter for purposes of establislhing
generation rates.

(87) AEP-Oho asserts that it was unreasonable and unlawfuli for
the Commission to adopt a cost-based SCM and then o der
the Company to charge CRES providers the lower M-
based capacity pricing. Specifically, AEP-Ohio cont nds
that it was unreasonable and unlawful to require the
Company to charge any price other than $188.88/MW-}3ay,
which the Commission established as the just 'and
reasonable cost-based rate. AEP-Ohio argues that the
Commission has no statutory authority to require, the
Company to charge CRES providers less than the ^ost-

23 Tr. II at 305.
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based capaci.ty rate that the Commission determined as
just and reasonable.

(88) In its memorandum contra, IEU-Ohio argues that -
Ohio assumes that the Commission may act beyond, its
statutory jurisdiction to set generation rates and that the
Commission may unlawfully authorize the Company to
collect transition revenue. IEU-Ohio adds that custoiner
choice will be frustrated if the Commission grants the r4lief
requested by AEP-Ohio in its application for rehearing.

(89) The Schools respond that AEP-Ohio should not comp ain
that the Commission lacks authority.to order a defe a1,
given that the Company has refused to acceppt the
ratemaking formula and related process containe in

eSections 4909.15, 4909.18, and 4909.19, Revised Code_
xhools. add, however, that the Commission has 'de
discretion to issue accounting orders under Section 49Q ..13,
Revised Code, in cases where the Commission is not setting
rates pursuant to Section 4909.15, Revised Code.

(90) RESA And Direct Energy argue that the Commi.ssibn's
approach is consistent with Ohio's energy policy,
supported by the record, and reasonable and lawful. MA
and Direct Energy believe that the Cornznision
pragmatically balanced the various competing inter s of
the parties in establishing a just and reasonable SCM.

(91) Noting that nothing prohibits - the Commission om
bifurcating the means of recovery of a just and reaso . ble
rate, Duke replies that AEP-Ohio's argument is not ell
founded, given that the Company will be made w ole
through the deferral mechanism to be established irX the
ESP 2 Case.

(92) In the Capacity Order, the Commission authorized -
Ohio to modify its accounting procedures to deferr the
incurred capacity costs not recovered from CRES prov ers
and indicated that a recovery mechanism for the de red
capacity costs would be established in the ESP 2 Case. V1^e
find nothing unlawful or unreasonable in this appr ach.
We continue to believe that it appropriately balance our
objectives of enabling AEP-Ohio to fully recovei its



10-2929-EL-UNC -39-

capacity costs incurred in carrying out its FRR obligatins,
while encouraging retail competition in the Company's
service territory.

The Commission finds no merit in the arguments that; we
lack the authority to order the deferral. As we noted in the
Capacity Order, the Commission relied upon the authority
granted to us by Section 4905.13, Revised Code, in directing
AEP-Ohio to modify its accounting procedures to defer a
portion of its capacity costs. Having found that the
capacity service at issue is not a retail electric service nd
thus not a competitive retail electric service, IEU-Oliio's
argument that the Commission may not rely on Sec6ion
4905.13, Revised Code, is unavailing. Neither do we find
that authorization of the deferral was contrary to GAAP or
prior Commission precedent, as IEU-Ohio contends. The
requests for rehearing of IEU-Ohio and AEP-Ohio should,
therefore, be denied.

Competition

(93) AEP-Ohio contends that it was unreasonable and unla ful
for the Commission to require the Company to supply
capacity to CRES providers at a below-cost rate to promote
artificial, uneconomic, and subsidized competition th; I t is
unsustainable and likely to harm customers and the ate
economy, as weIl as the Company.

(94) Duke disagrees, noting that the evidence' is to the con ary.
Duke adds that the other Ohio ut9lities use RPM-based
capaa.ty pricing without causing a flood of unsustainable
competition or damage to the economy in the state. FES
responds that the deferral authorized by the Commissimn is
an appropriate way to spur real competition and to prevent
the chilling effect on competition that would result from
above-market capacity pricing. FES contends that there is
nothing artificial in allowing customers to purchase
capacity from willing sellers at market rates. RESA and
Direct Energy agree, noting that the Capacity Order will
promote real competition among CRES providers t the
benefit of customers.

. .
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(95) As the Commission thoroughly addressed in the Cap city
Order, we believe that a capacity charge assessed to C S
providers on the basis of RPM pricing will advance the
development of true competition in AEP-Ohio's service
territory. We do not agree with AEP-Ohio that there is
anything artificial in charging CRES providers the same
market-based pricing that is used throughout PJM.
Lacking any merit, AEP-Ohio's assignment of error should
be denied.

Existing Contracts

(96) AEP-Ohio argues that it was unreasonable and un].a ,
as well as unnecessary, for the Commission to extend M-
based pricin.g to customers that switched to a RES
provider at a capacity price of $255/MW-day. AEP- hio
asserts that CRES providers will enjoy a si ''cant
windfall to the Company's financial detriment. Ac^or ' g
to AEP-Ohio, the Capacity Order should not appl to
existing contracts with a capacity price of $255/MW4

(97) Duke responds that AEP-Ohio offers no evidence that t ese
contracts prohibit renegotiation of pricing for gener tion
supply. IEU-Ohio asserts that AEP Ohio's argument ust
be rejected because the Company may no,t charge a! rate
that has not been authorized by the Commission, anA the
Company has not demonstrated that it has any valid g,asis
to charge $255/MW-day for capacity supplied to C+RES
providers. IEU-Ohio adds that there is likewise no basis to
conclude that CRES providers. will enjoy a windfall, given
the fact that the Commission earlier indicated that VIPM-
based capacity pricing would be restored and such pr'fcing
comprised the first tier of the interim capacity pricing
mechanism. FES also contends that there is no justific*tion
for discriminating against customers formerly chairged
$255/MW-day for capacity by requiring them to continue
to pay above-market rates. RESA and. Direct Fnergy' add
that customers that were charged $255/MW-day elected to
shop with the expectation that they would eventually be
charged RPM-based capacity pricing. OMA agrees; that
customers had a reasonable expectation of RPM-based
capacity pricing, regardless of when they elected to shop.
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OMA notes that AEP-Ohio's argument is contrary to skate
policy, which requires that nondiscriminatory retail ele 'c
service be available to consumers.

J
(98) The Commission finds no merit in AEP-Ohio's argunaent

and its request for rehearing should, therefore, be denied.
The contracts in question are between CRES providers and
their customers, not AEP-Ohio. It is for the parties to each
contract to determine whether the contract pricing will be
renegotiated in light of the Capacity Order. As between
AEP-Ohio and CRES providers, the Company shquld
charge the applicable RPM-based capacity pricing as
required by the Capa©ty Order.

State Policy

(99) IEU-Ohio believes the deferral mechanism is in co ict
with the state policy found in Section 4928.02, Revxsed
Code, which generally. supports reliance on market-based
approaches to set prices for competitive services su as
generation service and strongly favors competitio to
discipline prices of competitive services.

(100) AEP-Ohio asserts that it was unreasonable and afvH
for the Commission to rely on the state policies set fo in
Sections 4928.02 and 4928.06(A), Revised Code as
justification for reducing CRES providers' price of cap city
to RPM-based pricing, after the Commission determ^ned
that Chapter 4928, Revised Code, does not apply t the
capacity charge paid by CRES providers to the Com any.
AEP-Ohio argues that the Commission determined th the
chapter is inapplicable to the Company's capacity se^vice
but then unreasonably relied upon it anyway. Ii

(101) Duke disagrees, noting that the impact of AEP-Ohio's
capacity charge on retail competition in Ohio is an issW for
Commission revie^ir in this proceeding and that the jssue
cannot be considered without reference to state policy.
IEU-Ohio adds that AEP-Ohio has urged the Conunission
in this proceeding to rely on the state policy fo d in
Section 4928.02, Revised Code. IEU-0hio also poin out
that the Commission is required to apply the state po ' in
making decisions regarding generation capacity se ice.

-41-
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FES contends that, if the Commission has the authori to
create a cost-based SCM, then it also has the authoril to
follow the express guidance of Chapter 4928, Rev^ed
Code, and encourage competition through the usel of
market pricing. RESA and Direct Energy note that Secfion
4928.02, Revised Code; contains the state's energy pocy,
parts of which are not Iimited to retail electric servi es.
RESA -and Direct Energy contend that the Capacity Order
is consistent with Section 4928.02(C), Revised Code, which
requires a diversity of electri.city supplies and suppliers.,+

(102) Initially; the Commission notes that, although I we
determined that Chapter 4928, Revised Code, has no
application in terms of the Commission's authori to
establish the SCM, we have made it clear from the o tset
that one of the objectives in this proceeding w to
determine the impact of AEP-Ohio's capacity charg on
CRES providers and retail competition in Ohio. The
Commission cannot accomplish that objective wi out
reference to the state policy found in Section 49 .02,
Revised Code. Further, as the Commi.ssion stated ' the
Capacity Order, we believe that RPM-based cap city
pricing is a reasonable means to promote r
competition, consistent with the state policy obj ives
enumerated in Section 4928.02, Revised Code. We d not
agree with IEU-Ohio that the deferral of a portion of P-
Ohio's capacity costs is contrary to any of the state policy
objectives identified in that section. The assignmen#s of
error raised by AEP-Ohio and IEU-Ohio should be denied.

Evidentiaxy Record and Basis for Commission's
Decision

(103) OCC contends that there is no evidence in the record that
supports or even addresses a deferrai of capacity cost and
that the Commission, therefore, did not base its d.ecisidn on
facts in the record, contrary to Section 4903.09, Revised
Code. OCC also asserts that the Commission errcd in
authorizing carrying charges based on the weighted
average cost of capital (WACC) until such time as, a
recovery mechanism was approved in the ESP 2 ase.
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OCC believes that any carrying charges should ! be
calculated based on AEP-Ohio's long-term cost of debt.

(104) AEP-Ohio responds that OCC's argument is moot. AEP-
Ohio explains that the SCM and associated deferral did';not
take effect until August 8, 2012, which was the datei on
which the Commission approved a recovery mechaniszi-i in
the ESP 2 Case, and, therefore, the WACC rate did not
apply.

(105) Like OCC, IEU-Ohio contends that the Commission's
authorization of carrying charees lacks any supporting
: evidence in the record and that the carrying charge rates
approved are excessive, arbitrary, capricious, and contrary
to Commission precedent.

(106) The Commission notes that OCC appears to assert that, the
Commission may not authorize a deferral unless it has hrst
been proposed by a party to the proceeding. We find no
basis for OCC's apparent contention that the Commis^ion
may not authorize a deferral on our own initiative. As
discussed above, the Commission has the req site
authority pursuant to Section 4905.13, Revised C de.
Further, the reasons prompting our de^ision ere
thoroughly explained in the Capaeity Order and suppo ed
with evidence in the record, as reflected in the order. We
thus find no violation of Section 4903.09, Revised Code.

Regarding the specifiic carrying cost rates authorized, the
Commission finds that it was appropriate to approve the
WACC rate until such time as the recovery mechanism as
established in the ESP 2 Case, in order to ensure that EP-
Ohio was fully compensated, and to approve the long-term
debt rate from that point forward. As we have noted in
other proceedings, once collection of the deferred closts
begins, the risk of non-collection is significantly reduPed.
At that point, it is more appropriate to use the long-t(erm
cost of debt rate, which is consistent with sound regulatory
practice and Commission precedent.24 In any even^ as
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AEP-Ohio notes, OCC's argument is moot. Because the
SCM took effect on the same date on which the deferral
recovery mechanism was approved in the ESP 2 Case, t^ ere
was no period -in which the WACC rate app ed.
Accordingly, OCC's and IEU-Ohio's assignments of e or
should be denied. .

Recovga of Deferred Capaci Costs

(107) 'OCC argues that the Commission erred in alloi
wholesale capacity costs, which should be
responsibility of CRES providers, to be deferred
potential collection from customers through
Company's rates for retail electric service establishe
part of its ESP. OCC- asserts that the Commission ha
jurisdiction to authorize AEP-Ohio to collect whoh
costs for .capacity service from retail SSO customers. (
contends that nothing in either Chapter 4905 or 4
Revised Code, enables the Commission to authori:
deferral of wholesale capacity costs that are to be recov
by AEP-Ohio through an ESP approved for retail ele
service pursuant to Section 4928.143, Revised Code.

(108) - IGS responds that OCC's argument should be add
the ESP 2 Case, which IGS believes is the ap]
venue in which to determine whether the deferred
costs may be collected through an ESP.

(109) OEG argues that the Commission has no legal authori
order future retail customers to repay the whol
capacity cost obligations that unregulated CRES prov
owe to AEP-Ohio. O1VIA. and OHA agree with OEG
the Com.mission has neither general ratemaking auth
nor any specific statutory authority that applies unde:
circumstances to order the deferral of costs that the u
is authorized to recover, and that retail custorners.ma3
l:awfully be required to pay the wholesale costs owe
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CRES providers to AEP-Ohio. OEG contends that ! the
deferral authorized by the Commission will result in future
customers paying hundreds of millions of dollars in above-
market capacity rates as well as interest on the defeirral.
According to OEG, CRES providers should pay the ^full
cost-based capacity price of $188.88/MW-day as AEP-Ohio
incurs its capacity costs. Noting that shopping occucred in
AEP-Ohio's service territory with a capacity chargO of
$255/MW-day, OEG asserts that the record does mot
indicate that a capacity charge of $188.88/MW-day will
hinder retail competition and, therefore, there is no reason
to transfer the wholesale capacity payment obligation ftom
CRES providers to future retail customers.

Alternatively, OEG requests that the Comtnissiori cl ify
that customers that have reasonable arrangements d
certify that they did not shop during the three-year ESP
period are exempt from repayment of AEP-Ohio's deferred
capacity costs; any deferred capacity costs will be allocated
and recovered on the same basis as if the CRES provi ers
were charged the full capacity rate in the first place (i.e , on
the basis of demand); and the Company is require to
reduce any deferred capacity costs by the rele ant
accumulated deferred income tax during the recovery
period so that the interest expense reflects its aoual
carrying costs. OEG asserts that payment of the defegrred
capacity costs should be collected only from CRES
providers or shopping customers, which are the entities
that witl have benefitted from. the initial RPM-based
ca:pacity pricing.

(110) AEP-Ohio and numerous intervenors disagree with O^G's
characterization of the Capacity Order as ha ing
represented that the deferral is an amount owed by
providers to the Company. AEP-Ohio asserts tha the
Contmission clearly indicated that all customers, indu ing
customers with reasonable arrangements, should pay for
the deferral because they benefit from the opportunity to
shop that is afforded by RPM-based capacity pricing. AEP-
Ohio offers a similar response to the contentions of OCC
and OMA/OH.A. that the deferral is solely the obligation of
CRES providers. AEP-Ohio notes that all customers bTefit
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from the provided capacity, which was developed or
obtained years ago for all connected load based on the
Company's FRR obligations. AEP-Ohio argues that, if : the
Commission does not permit recovery of the defe :ed
capacity costs from retail customers, the deferred amunt
should be recovered from CRES providers. AEP-Ohio so
requests that the Commission create a backstop remed to
ensure that the full deferred amount is collected from C
providers; in the event the Company is not able to rec. ver
the deferred costs fxom retail customers as a result o an
appeal.

In response to arguznents that the Commission lacks
statutory authority to approve the deferral, AEP-i
asserts, as an initial matter, that such arguments shoul
raised in the ESP, 2 Case, because recovery of the deferi
to be addressed in those proceedings. AEP-Ohio adds
the Commission explained in the Capacity Order th
may authorize an accounting deferral, pursuant to Se<
4905.13, Revised Code, and alsa noted, in the ESP 2 C
that it may order a just and reasonable phase-in, purs-,
to Section 4928.144, Revised Code, for rates establi;
under Section 4928.141, 4928.142, or 4928.143, Rev
Code.

be
. is

it

(111) FES responds to OEG that the only amount that AEP-4^hio
can charge CRES providers for capacity is the RPIVI b
price and that the deferral does not reflect any ost
obligation on the part of CRES providers. FES adds ^that
the. deferral authorized by the Commission ds an above-
rnarket subsidy "intended to provide financial benefit^s to
AEP-Ohio and that should thus be paid for by all o^ the
Company's customers, if it is maintained as part of the
SCM. FES also asserts that OEG's argument regardin the
Commission's lack of statutory authority to order the
deferral is flawed, because the Commission's authori to
establish the SCM is not based on Chapter 4909, Revised
Code, but rather on the RAA.

(112) RESA agrees with FES that the deferred amount is; not
owed by CRES providers and that the Commission cloarly
indicated that CRES providers should only be ged
RPM-based capacity pricing. RESA notes that, practi y

-46-
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speaking, the deferral authorized by the Comrnission is: the
only way in which to maintain RPM-based capacity prieing
, in AEP-Ohio's. service territory, while also ensuring the
Company recovers its embedded costs until corpoErate
separation occurs. RESA adds that aIl customers should
pay for the deferrat, because all customers have the
opportunity to shop. and receive the benefit of the OM-
based capacity pricing. RESA contends that the fact hat
some level of competition may still occur is not justification
alone to charge CRES providers $188.88/MW-day.
According to RESA, the Comms.ssion has the necessary
authority to establfsh the deferral and design the SCM s it
did.

-47-

(113) According to Duke, OEG misconstrues the nature bf a
deferral. Duke points out that OEG incorrectly
characterizes the deferral as an amount owed to the FRR
Entity, rather than an amount reflecting costs incurred but
not recovered. Duke also notes that the Commission has
specifically directed that CRES providers not be charged
more than the RPM-based price. Duke argues that; the
deferred amount is, therefore, not the obligation of qRES
providers. Duke disagrees with OEG's argument tha^ the
Commission has no authority to authorize a defeIrcal,
noting that, although the Ohio Supreme Court has ^eld
that the Comnlission must fix rates that will provide a
utility with appropriate annual revenues, it has 'not
determined that the Commission is barred from ordering a
deferral.

(114) The Schools contend that collection of the deferral om
CRES providers or customers would cause Ohio's ols
serious financial harm. The Schools believe that RES
providers may pass the increase through to their shop ing
customers under existing contracts or terminate, the
contracts altogether. The Schools add that, pursuant to
AEP-Ohio's proposal for a retail stability rider (RSR) in the
ESP 2 Case, the capacity charge adopted by the
Commission in this case could result in an increase tQ the
RSR of approximately $550 million, which could le to
rate shock for Ohio's schools.
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(115) OMA and OHA contend that the authorized deferral is so
large that it will substantialiy harm customers. They assert
that, if AEP-Ohio's shopping projections come to fruition,
the amount of the deferral will be approximately $726
million, plus carrying charges, which renders the capaoty
charge unjust and unreasonable, contrary to Section
4905.22, Revised Code. OMA and OHA conclude that; on
rehearing, the Commission should revoke the deferral
authority granted to AEP-Ohio or, at a minimum, find that
Staff's recornmended ROE is reasonable and reduce !the
cost of the Company's capacity charge by $10:09/MW-diay.

(116) AEP-Ohio replies that the arguments of the Schools Od
OMA and OHA regarding the size and impact of the
deferral are premature and speculative, given that eir
projections are based on a number of variables that are
uncertain, such as future energy prices, future shopoing
levels, and the ultimate outcome in the ESP 2 Case.

-48-

(117) FES asserts that, if AEI'-Ohio is permitted to recover its fuil
embedded costs, the Commission should clarify that. the
deferral recovery mechanism is nonbypassable because the
excess cost recovery serves only as a subsidy to !; the
Company and, therefore, aII of its customers shoul4 be
required to pay for it. FES believes that a nonbypass#ble
recovery rnechanism is necessary to fulfill ; the
Commission's goal of promoting competition. FES also
asserts that the Commission should recognize AEP-Ohio's
impendiri.g corporate separation and direct that the SCM
will remain in place only until January 1, 2014, or trartsfer
of the Company's generating assets to its affiliate, in order
to avoid an improper cross-subsidy to a competitive,
unregulated supplier.

(118) OEG asserts that FES rnischaracterizes the Capacity O^der
in describing the deferral as an above-market subsidy.
OEG also contends that the SCM established by ' the
Commission does not consist of a wholesale market-based
charge and a cost-based retail charge, as FES believes.
According to OEG, the Capacity Order explicitly states ithat
$188.88/MW-day is an appropriate charge to enable 4EP-
Ohio to recover its capacity costs for its FRR obligatioris
from CRES providers. OEG also notes that the RAA does
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not permit capacity costs to be recovered from non-
shopping customers pursuant to the SCM. Because the
Commission established a wholesale cost -based capaci.ty
charge of $188.88/iVftN-day, OEG.believes that the ch^rrge
must be paid by CRES providers. OEG argues that tate
law does not authorize the Commission to assess a
wholesale charge directly to shopping customers. ^EG
concludes that the SCM can only apply to CRES Provioers
and that the Commission has no authority to direct that
deferred capacity costs be recovered on a nonbypassable
basis. OCC agrees with the arguments made by OEG and
notes that there is no statutory basis upon . which the
Commission may order recovery of the deferred capacity
costs from all customers under the provisions of an ESP:

(119) OCC also argues that FES' argument for a nonbypass ble
cost recovery mechanism should be rejected because C S
providers should be responsible for paying capaci.ty c sts.
OCC notes that, if a wholesale charge applies to r tail
customers, the result will be unfair competition, dotible
payments, and discrimination in violation of Secoons
4905.33, 4905.35, 4928.02(A), 4928.02(L), and 4928.^142,
Revised Code. OCC argues that non-shopping customers
should not have to pay for an anticompetitive subsidy for
the sake of competition, which is contrary to Section
4928.02(H), Revised Code. OCC also disagrees with tES'
characterization of. the Capacity Order as provid' inia
subsidy to AEP-Ohio. According to OCC, there can b no
subsidy .where AEP Ohio is receiving compensation fo, its
cost of capacity, as determined by the Commission.

(120) IEU-Ohio also urges the Commission to reject FES' request
for darification and argues that an unlawful and
unreasonable charge cannot be made lawful nd
reasonable simply by making it a nonbypassable charge^

(121) AEP-Ohio argues, in response to FES, that it is lawful ^d
reasonable to continue recovery of the deferral d.fter
corporate separation occurs. AEP-Ohio notes that the
Commission already rejected FES' arguments in the OP 2
Case. AEP-Ohio notes that, because its generation affiliate
will be obligated to support SSO service through the
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provision of adequate capacity and energy, it is appropriate
that the affiliate receive the associated revenues. ^

(122) IEU-Ohio asserts that the Capacity Order does not e e
comparable and non-discrixninatory capacity rates for
shopping and non shopping customers, contrary to
Sections 4928.02(B), 4928.15, and 4928.35(C), Revised C^de.
According to IEU-Ohio, the Commission must recogrdze
that AEP-Ohio has maintained that non-shopping
cu,stomers are, on average, paying nearly twice the
$188.88/MW-day price for generation capacity service.
IEU-Ohio contends that the Commission must elimi4ate
the excessive compensation embedded in the SSO or cr^dit
the amount of such compensation above $188.88/1VIW ay
against any amount deferred based on the differ ce
between RPM-based capacity pricing and $188.88/
day. IEU-Ohio also believes that the Commissi n's
approval of an above-market rate for generation capa pty
service will unlawfully subsidize AEP-Ohio's competitive
generation business by allowing the Company to rec ver
competitive generation costs through its noncompeti've
distribution rates, which is contrary to Section 4928.02 H),
Revised Code.

(123) Similarly, OCC argues that both shopping and rton-
shopping customers will be forced to pay twice for capaci.ty
in violation of Sections 4928.141, 4928.02(A),, and
4928.02(L), Revised Code, and that non-shopping
customers will pay more for capacity than shopping
customers in violation of Sections 4928.141, 4928.02(A),
4905.33, and 4905.35, Revised Code. OCC believes th t, if
the deferral is collected from retail customers, the
Commission will have granted an unlawful d
anticompetitive subsidy to CRES providers in violatio of
Section 4928.02(H), Revised Code.

(124) In response to OCC, IGS replies that the Capacity Oider
does not result in a subsidy to CRES providers. IGS notes
that the capacity compensation authorized by , the
Commission is for AEP-Ohio, not CRES providers.

(125) The Commission notes that several of the parties have
spent considerable effort in addressing the rnechanicr, of
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the deferral recovery mechanism, such as whether CRES
providers or retail customers should be responsible for
payment of AEP-Ohio's deferred capacity costs, whether
such costs should be paid by non-shopping customex^ as
well as shopping customers, and whether the defeprral
results in subsidies or discriminatory pricing between rton-
shopping and shopping customers. We find that a of
these arguments were prematurely raised in this case. e
Capacity Order did not address the deferral reco ery
mechanism. Rather, the Comrnission merely noted that an
appropriate recovery mechanism would be established in
the ESP 2 Case and that any other financial considerations
would also be addressed by the Commission in that case.
The Commission finds it unnecessary to address arguments
that were raised in this proceeding merely as an attempt to
anticipate the Commission's decision in the ESP 2 case.
Accordingly, the requests for rehearing or clarificai'on

should be denied.

Process

(126), AEP-Ohio asserts that it was unreasonable and unla ful
for the Commission to authorize the Company to co ect
only RPM-based pricing and require deferral of expe es
up to $188.88/MW-day without simultaneously provi ing
for recovery of the shortfall. AEP-Ohio argues that the
Commission's decision to establish an appropriate recoYery
mechanism for the deferral in the ESP 2 Case rather tha(n in
the present case was unreasonable, because the two
proceedings involve unrelated issues and each will be
subject to a separate rehearing and appeal process.

(127) OCC agrees that the Commission's decision to address the
issue of recovery of the deferral in the ESP 2 Case was
unreasonable and unlawful. OCC argues that there ii no
evidence in the ESP 2 Case related to an appropoate
recovery mechanism, which is a separate and disonct
proceeding, and that it was particularly unreasonabl+e to
defer the issue for decision just one week prior to the fijling
of reply briefs in the ESP 2 Case.
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(128) IGS disagrees with OCC and argues that the Commission's
decision to address the deferral in the ESP 2 Case was not
unreasonable. IGS points out that the Comrnission has
discretion to decide how to manage its dockets and that it
should consider the deferral in the context of AEP-Ohio's
total package of rates, which is at issue in the ESP 2 Case.

(129)

(130)

Constellation and Exelon respond that AEP-Ohio's
argument is contrary to its position in September 2011,
when the Company sought to consolidate this case andithe
ESP 2 Case for the purpose of hearing in light of related
issues. Duke agrees that AEP-Ohio has invited the rev,^ew
of one issue in multiple dockets and adds that ° the
Commission is required to consider the defexral
mechanism in the ESP 2 Case.

RESA and Direct Energy argue that there is no statut or
rule that requires the Commission to establish a def ral
and corresponding recovery mechanism in the s e
proceeding. They add that, because recovery of the
deferral will require an amendment to AEP-Ohio's r*tail
tariffs, the proper forum to establish the recojery
mechanism is the ESP 2 Case.

(131) Additionally, the Schools argue that the Capacity Ordor is

unlawful, because the Commission failed to follow the
traditional ratemaking formula and related processes
prescribed by Sections 4909.05, 4909.15,
4909.19, Revised Code. The Schools add
Section 4905.22, Revised Code, nor the

4909.18, and
that' neither

Commissipn's
general supervisory authority contained in Sections
4905.04, 4905.05, and 4905.06, Revised Code, authorizes the
Commission to establish cost-based rates. FES and IEU-
Ohio raise similar arguments.

(132) AEP-Ohio responds that arguments that the Commis^ion
and the Company were required to conduct a traditi^nal
base rate case, following all of the procedural and
substantive requirements in Chapter 4909, Revised Cbde,
relevant to applications for an increase in rates, are without
support, given that the Commission was acting under its
general supervisory authority found in Sections 4905.04,
4905.05, and 4905.06, Revised Code, and pursuanff , to
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Section D.8 of Schedule 8.1 of the RAA. AEP-Ohio assOts
that the adjudicatory process used by the Commission ivas
more than sufficient, consisting of extensive discov^ry,
written and oral testimony, cross-examination,
presentation of evidence through exhibits, and briefs. A-EP-
Ohio adds that, even if the ratemaking requirements were
strictly applicable, the Commission coutd have determined
that these proceedings involve a first filing of rates f r a
service not previously addressed in a Commiss on-
approved tariff, pursuant to Section 4909.18, Revised C de.
AEP-Ohio argues that the process adopted by the
Commission in this case far exceeded the requirernen for
a first filing.

(133) IEU-Ohio argues that the Commission failed to restore
RPM-based capacity pricing, as required by Section
4928:143(C)(2)(b), Revised Code, due to. its rejection of the
ESP 2 Stipulation. IEU-Ohio contends that the Commis ion
was required to restore the prior provisions, terms, d
conditio.ns of AEP-Ohio's prior SSO, induding RPM b ed
capacity pricing, until such time as a new SSO as
authorized for the Company.

On -a related note, IEU-Ohio asserts that, because the
Commission was obligated to restore RPM-based capacity
pricing upon rejection of the ESP 2 Stipulation, the
Commission should have directed AEP-Ohio to refund all
revenue collected above RPM-based capacity pricing, or at
least to credit the excess collection against regulatory asset
balances otherwise eligible for amortization through retail
rates and charges. AEP-Ohio responds that the
Commission has recently rejected similar argument; in
other proceedings.

(134) LTpon review of the parties' arguments, the Commission
finds that rehearing should be denied. The Commission
believes that the process followed in this proceeding has
been proper and well within the bounds of our discrefion.
As the Ohio Supreme Court has recognized, the
Comrniss:ion is vested with broad discretion to manag^ its
dockets so as to avoid undue delay and the duplicatioi^ of
effort, inctuding the discretion to deci.de how, in light cif its
internal organization and docket considerations, it may

-53-
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best proceed to manage and expedite the orderly flow of its
business, avoid undue delay, and eliminate unnecessary
duplication of efffort.25 We, therefore, find no error in our
decision to address the recovery mechanism for the
deferral in the ESP 2 Case, as a means to effectiVely
consider how the deferral recovery mechanism woul^ fit
within the mechanics of AEP-Ohio's ESP.

Additionally, we find no merit in the various argum nts
that the Commission or AEP-Oh3o failed to comply 'th
Chapters 4905 and 4909, Revised Code. This proceedin is
not a traditional rate case requiring an application om
AEP-Ohio under Section 4909.18, Revised Code. Rat er,
this proceeding was initiated by the Comnnission in
response to AEPSC's FERC filing for the. purpo of
reviewing the capacity charge associated with AEP-O 'o's
FRR obligations. As clarified aboVe, the Commissi n's
initiation of this proceeding was consistent with S'on
4905:26, Revised Code, which requires only that the
Commission hold a hearing and provide notice to the
applicable parties. The Commission has fully comp 'ed
with the requirements of'the statute. We also note that the
Ohio Supreme Court has recognized that Section 490.1.26,
Revised Code, enables the Commission to change a rat or
charge, without compelling the public utility to apply f r a
rate increase pursuant to Section 4909.18, Revised Code 6

Finally, the Commission does not agree with tEtJ-Oltio's
arguments that the rejection of the ESP 2, Stipulation
necessitated the -restoration of RPM-based capacity pricing
until such time as 'a new SSO was authorized for AiEP
Ohio, or that the Company should have been directed to
refund any revenue collected above RPM-based capacity
pricing. As addressed elsewhere in this entry on reheating,
the Commission finds that we have the requisite authqrity
to modify the SCM and the rejection of the ESP 2
Stipulation has no bearing on that -authority.

-54-

25 Duf, f v. Pub. Uti1. Comm., 56 Ohio Stld 367, 379 (1978); Totedo Coalition for Safe Energy v. Pub. Utg.

Comm., 69 Ohio St.2d 559,560 (1982).

26 Ohio Consumers' Counsel v. Pub. Utit. Camm.,110 Ohio St.3d 394,400 (2006).
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Constitutional Claims

-55-

(135). AEP-Ohio argues that the SCM, particularly with respect to
the energy credit adopted by the Commission, is
unconstitutionally confiscatory and constitutes , an
unconstitutional taking of property without `'ust
compensation, given that the energy credit incorpor tes
actual costs for the test period. and then imputes rev ues
that have no basis in actual costs. AEP-Ohio points out that
the Commission has recognized that traditi nal
constitutional law questions are beyond its authori to
determine; however, the Company raises the argument$ so
as to preserve its rights on appeal.

(136) In its memorandum contra, OMA. argues that the Cap^city
Order does not result in confiscation or an unconstituti nal
taking and that AEP-Ohio has not ` made the req ite
showing for either claim. IEU-Ohio. responds that nei er
the applicable law nor the record or non-record evid nce
cited by AEP-Ohio supports the Company's daims. ILS
points out that FERC has determined that RPM-b sed
capacity pricing is just and reasonable and, therefore, uch
pricing is not confiscatory or a taking without just
compensation. The Schools argue that ABP-O 'o's
constitutional issues would be avoided if the Commis ion
were to recognize that capacity service is a coxnpe tive
generation service and that market-based rates sh uld
apply. The Schools also note that AEP-Ohio, in makin^ its
partial takings daim., relies on extra-record evidence fxom
the ESP 2 Case and that the Company's reference to uch
evidence should be stricken. OCC argues that . the
Commission does not have jurisdiction to resolve
constitutional claims and that, in any event, AEP-Ohio's
arguments are without merit and should be denied.

(137) IEU-Ohio also asserts a constitutional daim, specifi^ally
contending that the Capacity Order unreasonably imlpairs
the value of contracts entered into between CRES providers
and customers under a justified assumption that RPM-
based,capaci.ty pricing would remain in effect. IW-phio
believes that the capacity pricing adopted in the Cap^city
Order should not apply to such contracts.
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(138) AEP-Ohio replies that it is noteworthy that neither
intervenors that are actually parties to the contracts
OCC seeks rehearing on this issue. AEP-Ohio further ni
that IEU-Ohio identif'ies no ' specific contract that
allegedly been unconstitutionally impaired. Accordini
AEP-Ohio, the lack of any such contract in the recon
fatal to IEU-Ohio's impairment claim. .AEP-Ohio adds 1
customers and CRES providers have long been aware I
the Comxnission was in the process of establishing an Si
that might be based on something other than RPM prici
Finally, AEP-Ohio points out that IEU-Ohio makes
attempt to satisfy the test used to analyze impairm
claints.

to

is

no

(139) The Commission agrees that it is the province of the co^rts,
and not the Commission, to judge constitutional elaims. ( As
the Ohio Supreme Court is the appropriate forum for Ithe
constitutional challenges raised by AEP-Ohio and U-
Ohio, they will not be considered here.

Transition Costs

(140) IEU contends that the Commission, in approving an above-
market rate for generation capacity service, authorized
AEP-Ohio to , collect transition revenue or" its equivalent,
contrary to Section 4928.40, . Revised Code, and the
stipulation approved by the Commission in the Company's
electric transition plan case. AEP-0hio responds that this
argument has already been considered and rejected by ( the
Commission.

(141) As previously discussed, the Commission does not bel.ileve
that AEP-Ohio's capacity costs fall within the categorf of
transition costs. Section 4928.39, Revised Code, defines
transition costs as costs that, among meeting other criteria,
are directly assignable or allocable to retail ele;*c
generation service provided to electric consumers in s
state. As we have determined, AEP-Ohio's provisiozk of
capacity to CRES providers is not a retail electric servi as
defined by Section 4928.01(A)(27), Revised Code. It a
wholesale transaction between AEP-Ohio and CO-S

-56-
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providers. IEU-Ohio's request for rehearing should thus be
denied.

Peak Load Contribution (PLC)

-57-

(142) IEU-Ohio contends that the Comnmission unlawfully and
unreasonably failed to ensure that ,AEP-Ohio's generation
capacity service is charged in accordance with a custo er's
PLC factor that is the controlling billing determinant der
the RAA. IE^J-Ohio argues that AEP-Ohio should be
required to disclose publicly the means by which the LC
is disaggregated from AEP East down to AEPROhio d
then down to each customer of the Company. IEU hio
adds that calculation of the difference between RPM bb ed
capacity pricing and $188.88/MW-day will requir a
transparent and proper identification of the PLC.

(143) The Commission notes ,that IEU-Ohio is the only party t
has identified or even addressed the PLC factor a

(144)

potential issue requiring resolution in this procee4ing.
Aclditionally, the Commission finds that lEU-Ohio hasi not
provided any indication that there are inconsistencie^ or
errors in capacity billings. In the absence of anythi.ng r
than IEU-Ohio's mere conclusion that the issue require^t

e
he

Cornxnission's attention, we find no basis upon which to
consider the issue at this time. If IEU-Ohio believes that
billing inaccuracies have occurred, it may file a complaint
pursuant to Section 4905.26, Revised Code. Therefore, iEU-
Ohio's request for rehearing should be denied.

Due Process

IEU-Ohio argues that the totality of the Commissi,bn's
actions during the course of this proceeding violated %U-
Ohio's due process rights under the Fourteenth
Amendment. Specifically, IEU-Ohio believes that: the
Commission has repeatedly granted applications ; for
rehearing, indefinitely tolling them to prevent parties from
taking an unobstructed appeal to the Ohio Supreme C urt;
repeatedly granted AEP-Ohio authority to tempor ' y
impose various forms of its two-tiered, shoppingblo ' g
capacity charges without record support; failed to adc^ress
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major issues raised by parties in violation of Secoon
4903.09, Revised Code; authorized a deferral mech sm
without record support and then addressed the detail of
the deferral mechanism in a separate proceeding where the
evidentiary record had already closed; and authoried
camying charges on the deferral at the WACC rate wi .out
record support. AEP-0hio responds that the various due
process arguments raised by IEU-Ohio are generWy
xnisguided.

(145) In a similar vein, IEU-Ohio contends that the Cornrnission
violated Section 4903.09, Revised Code, in that it failed to
address all of the material issues raised by IEU-Ohio;
including its arguments related to transition revenue; ]PLC
transparency; non-comparability and discrimination in
capacity rates; the Commission's lack of jurisdiction to iuse
cost-based ratemaking to increase rates for generation
service or through the exercise of general supervi^ory
authority; the anticompetitive subsidy resulting from AEP-
Ohio's ,above-market capacity pricing; and the conflict
between the Company's cost-based ratemaking propbsal
and the plain language of the RAA. AEP-Ohio disagr'.ees,
noting that the Commission has already responded to IF.U-
Ohio's arguments on numerous occasions and has done so
in compliance with Section 4903.09, Revised Code.

-58-

(146) The Commission again finds no merit in IEU-Ohio's due
process claim. This proceeding was initiated by the
Comrnission for the purpose of reviewing AEP-Ohio's
capacity charge . for its FRR obligations. From ' the
beginning, IEU-Ohio was afforded the opportunity to
participate, and did participate, in this proceeding,
including the evidentiary hearing. Contrary to IEU-O1iio's
claims, the Comrnission has, at no point, intended to dolay
this proceeding, but has rather proceeded carefull^ to
establish a thorough record addressing the SCM and #P
Ohio's capacity costs. Additionally, as disculsed
throughout this entry on rehearing, the Commission was
well within its authority to initiate and carry out its
investigation of AEi'-Ohio's capacity charge in this
proceeding. We find no merit in iEU-Ohio's claim that we
acted without evidence in the record. The evidence in 'this
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(147)

(148)

proceeding is quite extensive, consisting of consider ble
testimony and exhibits submitted in this proceedingk as
we11 as the consolidated cases. Finally, we do not agree
that we have failed to address any of the material issuea in
violation of Section 4903.09, Revised Code. The
Comnv.ssion believes that the findings of fact and wri en
opanion found in the Capacity Order provide a suffi ent
basis for our decision. The Commission concludes tha we
have appropriately explained the basis for each of our
orders in this case based on the evidence of record and that
IEU-Ohio has been afforded ample process. Its reques for
rehearing should be denied.

Pending ApXlication for Rehearing

AEP-Ohio argues that it was unreasonable and unla ful
for the Commission to fail to address, in the Capacity der
the merits of the Company's application for rehearin of
the Initial Entry.

In light of the fact that the Commission has addressed AEP
-Ohio's application for rehearing of the Initial Entry in 's

entry on rehearing, we find that the Company's assi ent
of error is moot and should, therefore, be denied.

It is, therefore,

ORDERED, That OEG's motion for leave to reply filed, on Aiugust 7, 2012, be
denied. It is, further,

ORDERED, That the applications for rehearing of the Initi Entry, Interim
Relief Entry, and Capacity Order be granted, in part, and denied, in part, as set forth
herein. It is, further,

ORDERED, That the applications for rehearing of the Interim^ ReU.ef Extension
Entry be den.i.ed. It is, further,
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ORDERED, That a copy of this entry on rehearing be served u^on all parties of

record in this case.

THE PUBLIC UTILITIES COIVDVIISSION OF OHIg

aieven L.r. ,xbacr

Cheryl L. Roberto

Chai.rmain

^

SJP/sc

Entaed. theiournal

1 ^/ ^'[ •xeAX

Barcy F.1VIcNea1
Secretary
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Company and Columbus Southern Power )
Company. )

CONCURRING OPINION
OF CO1VIlVIISSIONER ANDRE T. PORTER

I concur with the majority on the reasoning and result on all iss es addressed in
this opinion and entry on rehearing except to the extent that m May 30, 2012

statement stands.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission. Review )
of the Capacity Charges of Ohio Power Case No.10-2929-EL-iJNC
Company and Columbus Southern Power )
Company. )

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

I dissent from the findings and conclusions in the following paragraphs of the
rehearing order: 71, 92, 95,98,102,106,125, and 134.

As I have expressed previously, to the extent that the Cornmiss^ion has authority
to determine capacity costs it is because these costs compensate non^ompetitive retail
electric service. Chapter 4928, Revised Code, defines "retail electric service" to mean
any service involved in the supply or arranging for the supply of electricity to ultimate
consumers in this state, from the point of generation to the point of consumption. For
purposes of Chapter 4928, Revised Code, retail electric service includes, among other

things, tran,smission service.1 As discussed, supra, AEP-Ohio is the; sole provider of

the Fixed Resource Requirement service for other transmission users ^operating within
its footprint until the expiration of its obligation on June 1, 2015. As uc11, this service
is a"noncornpetitive retail electric service" pursuant to Sections 4 28.01(A)(21) and
4928.03, Revised Code. This Commission is empowered t. set rates for
noncompetitive retail electric services. While PJM could certainly popose a tariff for
FERC adoption directing PJM to establish a compensation method f r Fixed Resource
Requirement service, it has opted not to do so in favor of a state com nsation method
when a state chooses to establish one. When this Commi.ssion chooses to establish a
state compensation method for a noncompetitive retaxl electric service, the adopted
rate must be just and reasonable based upon traditional cost-of-service principles.

This Commission previously established a state compensation method for AEP-
Ohio's Fixed Resource Requirement service within AEP-Ohio's initis^ ESP. AEP-Ohio
received compensation for its Fixed Resource Requirement service 'through both the
provider of last resort charges to certain retail shopping customers and a capacity
charge levied on competitive retail providers that was established by the three-year;

1 Section 4928.01(A)(27), Revised Code.
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capacity auction conducted by PJM.2 Since the Commission adopted this
compensation method, the Ohio Supreme Court reversed the authorized provider of
last resort charges,3 and the auction value of the capacity charges has fallen
precipitously, as has the relative proportion of shoppers to non-shoppers.

I agree with the majority that the Commission is empowere4 pursuant to its
general supervisory authority found in Sections 4905.04, 4905.05, and ^4905.0b, Revised
Code to establish an appropriate rate for the Fixed Resource RequirOment service. I
also agree that pursuant to regulatory authority under Chapter 4905, Revised Code, as
well as Chapter 4909, Revised Code a cost-based compensation method is necessary
and appropriate. Additionally, I find that because the Fixed Resource Requirement is
a noncompetitive retail electric service, the Commission must establish the appropriate
rate based upon traditional cost of service principles. Finally, I find specific ,authority
within Section 4909.13, Revised Code, for a process by which the Comntission may
cause further hearings and investigations and may examine into all matters which
may change, modify, or affect any finding of fact previously made. iven the change
in. circumstances since the Commission adopted the initial state c mpensation for
AEP-Ohio's Fixed Resource Requirement service, it is appropriate for the Commission
to revisit and adjust that rate to reflect current circumstances.

. Additionally, I continue to find that the "deferral".
inappropriate. In prior cases, this Commission has levied a rate or t
customers but deferred collection of revenues due from that group
In this instance, the majority proposes to establish a rate for tli
Requirement service provided by AEP-Ohio to other. transmissxon
discount that rate such that the transmission users will never pay
between the authorized rate and that paid by the other transmis:
booked for future payment not by the transmission users but b
customers. The stated purpose of this device is to promote competiti

unlawful and
iff on a group of
ntil a later date.
Fixed Resource
sers but then to

The difference
rn users will be
retail electricity

As an initial matter, I am not convinced on the record before us that
competition has suffered sufficiently or will suffer sufficiently duri^g the remaining

2 In the Matter of the Application of Columbus Southern Power Company for Approval iof an Electric Security

Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of CerWn Generating Assets,
Case No. 08-917-EL-SSO, et al., Opinion and Order (March 18, 2009), Entry o Rehearing (July 23,

2009); In the Matter of 'the Commission Review of the Capacity Charges of Ohio Power Campany and

(potaambus Southern Power Cnmpany, Case No.1U-2929-EL-L]NC,. Entiy (December 8, 2014).

3 In re AppIication of Columbus S. Power Co., 128 Ohio St3d 512 (2011).
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term of the Fixed Resource Requirement as the result of the statie compensation
method to warrant intervention in ` the market. If it did, the Commission could
consider regulatory options such as shopping credits granted to the consumers to
promote consumer entry into the market. With more buyers in the market, in theory,
more sellers should enter and prices should fall. The method selected, by the majority,
however, attempts to entice more sellers to the market by offering a significant, no-
strings-attached, unearned benefit. This policy choice operates on': faith alone that
sellers will compete at levels that drop energy prices while transferri^g the unearned
discount to consumers. If the retail providers do not pass along th(e entirety of the
discount, then consumers 'will certainty and inevitably pay twice for the discount
today granted to the retail suppliers. To be clear, unless every retail provider
disgorges 100 percent of the discount to consumers in the form of lower prices,
shopping consumers will pay more for Fixed Resource Requirements service than the
retail provider did. This represents the first payment by the consumer for the service.
Then the deferral, with carrying costs, will come due and the consumer will pay for it
alI over again --plus interest.

I find that that the.mechanism labeled a"deferral" in the rnajo^ity opinion is an
unnecessary, ineffective, and costly intervention into the market for which no
authority exists and that I cannot support.

To the extent that these issues were challenged in rehearing, I would grant
rehearing. j

CLR/sc

^thgpurnalE^WIx

^►^"h^ ^1^e^P

Barcy F. McNeal
Secretary
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'T.EiE PUBLIC UTILiTIES COMMISSION OF OHIO

In the Matter of the Commission Review )
of the Capacity Charges of Ohio Power )
Company and Columbus Southern Power ) Case No.10-2929-EL=UNC
Company. )

ENTRY ON REHE.ARiNG

The Commission finds:

(1) On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP) and Ohio Power Company (OP)
(jointly, AEP-Ohio or the Company),1 filed an application
with the Federal Energy Regulatory Commission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement (RAA) for the
regional transmission organization, PJM Interconnection,
LLC (PJM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capacity costs.

(2) By entry issued on December 8, 2010, in the above-
captioned case, the Comrnission found that an
investigation was necessary in order to determine the
impact of the proposed change to AEP-Ohio's capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AEP-
Ohio's fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities
within PJM; (2) the degree to which AEP-Ohio's capacity

1 By entry issued on March 7,2012, the Commission approved and confirmed the merger of CSP into
OP, effective December 31,2011. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company far Authority to Merge and Related Approvals, Case No.10-2376-faI.-UNC.
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charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio's capacity charge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio
in the FERC filing, the Commission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge - established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

(3) On January 27, 2011, in Case No. 11-346-EL-SSO, et at.,
AEP-Uhio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).2

(4) By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27,2012 (Interim Relief Entry).

(5) By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Interim Relief Extension
Entry).

(6) By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/megawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio's capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Ohio to modify its
accounting procedures to defer the incurred capacity costs

-2-

2 In the M'atter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in thre Form of

an Electric Security Plan, Case No. 11-346-EL-SSO and 11-348-EL-SSO; In the Matter of the Application

of Columbus Southerre Power Company and Ohio Power Company for Approval of Certain Accounting

Authority, Case No.11-349-EL-AAM and 11-350-EL-AAM.
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not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

(7) Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commi.ssion's journal.

(8) By. entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Tn.itial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (Capacity
Entry on Rehearing).

(9) On November 15, 2012, Industr-ial Energy Users-Ohio
(IEU-Ohio) filed an application for rehearing of the
Capacity Entry on Rehearing. The Ohio. Consumers'
Counsel (OCC) and FirstEnergy Solutions Corp. (FES) filed
applications for rehearing on November 16, 2012.
AEP-Ohio filed a memorandum contra the applications for
rehearing on November 26, 2012.

(10) In its first assignment of error, IEU-Ohio claims that the
Capacity Entry . on Rehearing is unlawful and
unreasonable, because the Commission cannot rely on
Section 4905.26, Revised Code, to apply a cost-based
ratemaking methodology in establishing AEP-Ohio's
capacity charge for its FRR obligations. Citing Section
4928.05(A)(1), Revised Code, IEU-Ohio contends that
AEP-Ohio's capacity service is a competitive retail electric
service that cannot be regulated by the Commission under
Chapter 4905, Revised Code. IEU-Ohio adds that the Ohio
Supreme Court has determined that the Commission
cannot use its general supervisory powers to circumvent
the statutory ratemaking process enacted by the General
Assembly. IEU-Ohio also notes that Section 4905.26,
Revised Code, is a procedural statute that does not delegate
substantive authority to the Commission to increase - a
utility's rates. IEU-Ohio asserts that the Commission has
found that rates can only be established under Section
4905.26, Revised Code, in limited circumstances, and in

-3-
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accordance with other ratemaking statutes. According to
IEU-Ohio, the determination .as to whether a particular rate
is unjust or unreasonable can only be made by reference to
other provisions of. Title 49, Revised Code. IEU-Ohio
argues that the Com.mission neglected to identify any
statutory ratemaking criteria for determiziing whether
AEP-Ohio's prior capacity compensation was unjust or
unreasonable. lEU-Ohio contends that there is no statute
that authorizes the Commission to apply a cost-based
ratexnaking methodology to increase rates for a competitive
retail electric service.

(11) Similarly, OCC's first assignment of error is that the
Commission erred in finding that it had authority under
Section 4905.26, Revised Code, to initiate this proceeding
and investigate AEP-Ohio's wholesale capacity charge.
OCC points out that Section 4905.26, Revised Code,
governs complaint proceedings that fall within the
Commission's general authority under Chapter 4905,
Revised Code. OCC contends that Chapter 4905, Revised
Code, does not permit the Commission to establish a
wholesale capacity charge or an SCM and, therefore,
Section 4905.26, Revised Code, is not a source of authority
that enables the Commission to investigate and fix
AEP-Ohio's wholesale capacity rate. OCC adds that the
various procedural requirements of Section 4905.26;
Revised Code, were not followed by the Commission in the
course of this proceeding. Specifically, OCC notes that the
Commission did not find that there were reasonable
grounds for complaint prior to the hearing, nor did it find
that AEP-Ohio's existing capacity charge was unjust,
unreasonable, unjustly discriminatory, unjustly
preferential, or in violation of law.

(12) Like IEU-Ohio and OCC, FES asserts that the Capacity
Entry on Rehearing is unlawful and unreasonable, because
it relied on Section 4905.26, Revised Code, as a source of
authority to establish a cost-based SC1Vl. FES contends that,
although Section 4905.26, Revised Code, provides the
Commission with authority to investigate and set a hearing
to review a rate or charge that may be unjust or
unreasonable, the statute does not confer jurisdiction to
establish a cost-based rate. FES also disputes the

-4-
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Commission's clarification in the Capacity Entry on
Rehearing that the Commission is under no obligation with
regard to the specific mechanism used to address capacity

costs.

-5-

(13) In its memorandum contra, AEP--0hio notes that the Ohio
Supreme Court has repeatedly held that the Commission
has broad authority to change utility rates in proceedings
under Section 4905.26, Revised Code. In response to
IEU-Ohio's argument that the Commission authorizes rates
under Section. 4905.26, Revised Code, only in limited
circumstances, AEP-Ohio asserts that Commission
precedent indicates that is the case for self-complaint
proceedings, but not for Commission-initiated
investigations. AEP-Ohio also points out that IEU-Ohio
and UCC offer no authority in support of their contention
that Chapter 4905, Revised Code, does not permit the
Commission to set wholesale rates. AEP-Ohio notes that
nothing in Chapter 4905, Revised Code, limits its
application to retail rates. AEP-Ohio further notes that the
Commission has often regulated wholesale rates and that
its orders have been upheld by the Ohio Supreme Court.

(14) With respect to OCC's argument that the Commission
failed to find that reasonable grounds for complaint exist in
this case, AEP-Ohio replies that C►CC's position is overly
technical and without basis in precedent. AEP-Ohio notes
that .there is no requirement that the Commission must
make a rote finding of reasonable grounds for complaint in
proceedings initiated pursuant to Section 4905.26, Revised
Code. AEP-Ohio believes that, in iuutiating this
proceeding, the Commission implicitly found that there
were reasonable grounds for complaint. Similarly, in
response to OCC's and IEU-Ohio's argument that the
Connmission did not comply with Section 4905.26, Revised
Code, because it failed to find that RPM-based capacity
pricing is unjust or unreasonable, AEP-Ohio notes that the
statute does not require the Commission to make such a
finding. According to AEP-Ohio, the statute requires the
Commission to conduct a hearing, if there are reasonable
grounds for complaint that a rate is unreasonable, unjust,
unduly discriminatory or preferential, or otherwise in
violation of law. AEP-Ohio adds that the Commission
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found in the Capacity Order and the Capacity Entry on
Rehearing that RPM-based capacity pricing would produce
unjust and unreasonable results.

-6-

(15) In its second assignment of error, IEU-Ohio asserts that the
Capacity Entry on Rehearing is unlawfiil and
unreasonable, because the Commission cannot regulate a
wholesale rate, pursuant to Section 4905.04, 4905.05,
4905.06, or 4905.26, Revised Code. Specifically, IEU-Ohio
contends that the Commission's regulatory authority under
Chapter 4905, Revised Code, extends only to the retail
services provided by an electric light company, when it is
engaged in the business of supplying electricity for light,
heat, or power purposes to consumers within the state.
IEU-Ohio notes- that the Commission determined in the
Capacity Order that the capacity service provided by
AEP-Ohio to CRES providers is a wholesale transaction
rather than a retail service.

(16) In its memorandum contra, AEP-Ohio notes that
IEU-Ohio's argument is contrary to its initial position in
this case, which was th^t the Commission does have
jurisdiction to establish capacity rates, pursuant to. the
option for an SCM under Section D.$ of Schedule 8.1 of the
FERC-approved RAA. AEP-Ohio argues that IEU-Ohio's
current position is based on an overly restrictive statutory
interpretation. AEP-Ohio points out that the characteristics
of an entity that determine whether it is a public utility
subject to the Commission's jurisdiction do not necessarily
establish the extent of, or limitations on, the Commission's
jurisdiction over the entity's activities, which is a separate
matter. AEP-Ohio reiterates that the Commission's
authority under Section 4905.26, Revised Code, is
considerable and encompasses regulation of wholesale
rates in Ohio.

(17) In its second assigrunent of error, FES argues that, even if
the Commission, has authority under Chapter 4905, Revised
Code, to establish an SCM, the Commission must
nonetheless observe the procedural requirements of
Chapter 4909, Revised Code. FES asserts that the Capacity
Entry on Rehearing is unreasonable and unlawful, because
the Commission upheld a cost-based SCM without
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adherence to the mandatory ratemaking formula of Section
4909.15, Revised Code, which requires determinations
regarding property valuation, rate of return, and so forth.

(18) AEP-Ohio responds that the Commission already rejected,
in the Capacity Entry on Rehearing, the argument that a
traditional base rate_ case was required under the
circumstances. AEP-Ohio notes that, although the
Commission may elect to apply Chapter 4909, Revised
Code, following a complaint proceeding, there is no
requirement that it must do so. AEP-Ohio also points out
that the Commission has not. adjusted retail rates in this

case.

(19) In its second assignment of error, OCC contends that the
Commission unlawfully and unreasonably determined that
OCC's arguments in opposition to the deferral of capacity
costs were prematurely raised in this proceeding and
should instead be addressed in the ESP 2 Case. OCC
asserts that, in declining to resolve OCC's arguments in the
present case, the Commission violated Section 4903.09,
Revised Code, _ and unreasonably impeded OCC's right to
take an appeal. OCC notes that the Commission has not
yet ruled on its application for rehearing in the ESP 2 Case,
which has delayed the appellate review process, while
AEP-Ohio has nevertheless begun to account for the
deferred capacity costs on its books to the detriment of
customers.

(20) In response, AEP-Ohio notes that the Commission has
already rejected OCC's argument and found that issues
related to the creation and recovery of the deferral are more
appropriate for consideration in the ESP 2 Case, in which
the Commission adopted the retail stability rider (RSR), in
part to compensate the Company for its deferred capacity
costs. AEP-Ohio adds that, because the Commission did
not adjust retail rates in the present case, and the RSR was
adopted in the ESP 2 Case, there is no harir^ resulting from
the Commission's decision in this docket.

(21) In the Capacity Entry on Rehearing, the Commission
clarified that our initiation of this proceeding for the
purpose of reviewing AEP-Ohio's capacity charge was

-7-
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consistent with Section 4905.26, Revised Code.3 In relevant
part, the statute provides that, upon the - initiative or
complaint of the Commission that any rate or charge is in
any respect unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, if it appears
that reasonable grounds for complaint are stated, the
Commission must schedule, and provide notice of, a
hearing. The Ohio Supreme Court. has found that the
Commission has considerable discretion under the statute,
including the authority to conduct an investigation and fix
new utility rates, if the existing rates are unjust and
unreasonable. See, e.g., Ohio Consumers' Counsel v. Pub. Util.
Comm., 110 Ohio St.3d ..394, 400 (2006); AIlnet
Communications Services, Inc. v. Pub. LItiI. Comm., 32 Ohio
St.3d 115, 117 (1987); Ohio Utilities Co. v. Pub. Util. Comm.,
58 Ohio St.2d 153,156-158 (1979). The Court has also stated
that utility rates may be changed by the Commission in a
complaint proceeding under Section 4905.26, Revised
Code, without compelling the utility to apply for a rate
increase under Section 4909.18, Revised Code. .Ohio
Consumers' Counsel v. Pub. Util. Comm., 110 Ohio St.3d 394,
400 (2006). The Commission, therefore, disagrees with the
argurnents of IEU-Ohio, FES, and OCC that are counter to
this precedent.

(22) Further, we find no requirement in Ohio Supreme Court
precedent or anywhere else that the Commission must first
invoke Chapter 4909, Revised Code, or some other
ratemaking authority, prior to fixing new utility rates, if the
Commission finds that the existing rates are unjust and
unreasonable following a proceeding under Section
4905.26, Revised Code. As noted above, precedent is to the
contrary.

(23) With respect to IEU-Ohio's interpretation of Commission
precedent, we disagree that rates can only be established
under Section 4905.26, Revised Code, in limited
circumstances. The CoYnmission precedent cited by
IEU-Ohio is inapplicable here, as it specifically pertains to
self-complaint proceedings initiated by a public utility. In
the Matter of the Self-Complaint of Suburban Natural Gas

3 Capacity Entry on Rehearing at 9-10,13, 29, 54.
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Company Concerning its Existing Tarifff Provisions, Case No.
11-5846-GA-SLF, Opinion and Order, at 6 (August 15,
2012).

-9-

(24) Additionally, we find no merit in the argument that the
procedural requirements of Section.4905.2b, Revised Code,
were not followed in this case, which was initiated by the
Commission in response to AEP-Ohio's FERC filing. In the
Initial Entry, the Commission noted that this proceeding
was necessary to review and determine the impact of the
proposed change to AEP-Ohio's caapacity charge.4 We
believe that the Initial Entry provided sufficient indication
of the Commission's finding of reasonable grounds for
complaint that AEP-Ohio's capacity charge may be unjust
or unreasonable. We agree with AEP-Ohio that there is no
precedent requiring the Commission to use rote words
tracking the exact language of the statute in every
complaint proceeding. In any event, to the extent
necessary, the Commission clarifi.es that there were
reasonable grounds for complaint that AEF-Ohio's
proposed capacity charge may have been unjust or.
unreasonable. Also, as previously discussed, the
Commission may establish new rates under Section
4905.26, Revised Code, if the existing rates are unjust and
unreasonable, which is exactly what has occurred in the
present case. In the Interim. Relief Entry, the Commission
determined that RPM-based capacity pricing could risk an
unjust and unreasonable result for AEP-Ohio and
subsequently confirmed, in the Capacity Order, that such
pricing would be insufficient to yield reasonable
compensation for the Company's capacity service 5

(25) We find no merit in the parties' arguments that the
Commission is precluded from regulating wholesale rates
under Chapter 4905, Revised Code, or Section 4905.26,
Revised Code, in particular, and the parties offer no
precedent in support of their position. Neither Section
4905.26, Revised Code, nor any other provision of Chapter
4905, Revised Code, prohibits the Commission from
initiating a review of a wholesale rate. For its part, IEZJ-

4 Initial Entry at 2.
5 Interim Relief Entry at 16-17; Capaci.ty Order at 23; Capacity Entry on Rehearing at 18, 31.
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Ohio contends that the Commission's regulatory authority
under Chapter 4905, Revised Code, is limited to an electric
light company engaged ' in the business of supplying

electricity to consumers (i.e., as a retail service). Because
the Commission determined that the capacity service
provided by AEP-C)hio to CRES providers is a wholesale,
not retail, transaction, IEU-Ohio believes that the
Commission's reliance on Section 4905.26, Revised Code, as
well as Sections 4905.04, 4905.05, 4905.06, Revised Code, is
unreasonable and unlawful. However, from the outset of
this proceeding, the Commission dearly indicated that the
review of AEP-Ohio's proposed capacity charge would be
comprehensive in scope and include consideration of other
related issues, including the impact on retail competition
and the degree to which the Company's capacity costs
were already being recovered through retail rates.6

(26) Next, we find no error in our clarification that, although the
Commission must ensure that the jurisdictional utilities
receive just and reasonable compensation for the services
that they render, the Commission is. under no obligation
with regard to the specific mechanism used to address
capacity costs? We did not find, as FES contends, that the
Commission's ratemaking powers are unbounded by any
law. Rather, we clarified only that the Commission has
discretion to determine the type of inechanism
implemented to enable a utility to recover its capacity costs,
and that the recovery mechanism may take the forrn of an
SCM, rider, or some other mechanism.

(27) In its remaining arguments, JEU-Ohio contends that
AEP-C7hio's capacity service is a competitive retail electric
service, rather than a wholesale transaction, and again
disputes our reliance on the Commission's general
supervisory powers under Sections 4905.04, 4905.05, and
4906.06, Revised Code, as authority to establish the SCM.
These arguments were already rejected by the Commission
in the Capacity Entry on Rehearing,8 and IEU-Ohio has

6 initial Entry at 2.
7 Capacity Entry on Rehearing at 28.

8 Capacity'Entry on Rehearing at 28-29.
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(28)

raised nothing new for our consideration with respect to
these issues.

..1.I_

Finally, we do not agree with OCC that it was
unreasonable and unlawful, or in violation of Section
4903.09, Revised Code, to find that arguments regarding
the mechanics of the deferral recovery mechanism should
be raised and addressed in the ESP 2 Case. The
Commission did not outline the mechani.cs of, or even
establish, the deferral recovery mechanism in the Capacity
Order. Rather, we indicated that an appropriate recovery
mechanism for AEP-Ohio's deferred costs would be
established, and any additional financial considerations
addressed, in the ESP 2 Case.9 Although numerous parties,

induding OCC, attempted to predict -how the deferral
rnechanism would be, implemented and what its impact
would be on ratepayers, the Commission continues to find
that it would have been meaningless to address such
anticipatory arguments in the Capacity Entry on
Rehearing. We, therefore, find no error in having
determined that OCC's claims of unfair competition,
unlawful subsidies, double payments, and discriminatory
pricing were premature, given that the Commi.ssion had
not yet determined how and from whom AEP-Ohio's
deferred capacity costs would be recovered.10 . The
Commission notes that we thoroughly addressed OCC's
other numerous arguments with respect to the deferral of
capacity costs in the Capaaity Entry on Rehearing.

(29)For the above reasons, we find no error in our clarifications
in the Capacity Entry on Rehearing, or in determining that
arguments related to the mechanics of the deferral recovery
mechanism should be resolved in the ESP 2 Case. Any
other arguments raised on rehearing that are not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and are being
denied. Accordingly, the Commission finds that the
applications for rehearing filed by IEU-Ohio, OCC, and FES
should be deatied in their entirety.

4 Capacity Order at 23.
10 Capacity Entry on Rehearing at 50-51.
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It is, therefore,

ORDERED, That the applications for rehearing filed by IEU-Ohio, OCC, and

FES be denied in their entirety. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of

record in this case.

THE PUBLIC UTILTTIES COMMISSION OF OHIO

L-/ A _

Steven D. Lesser

Todd

Cheryl L. Roberto

S]P/sc
... .

Entered in the Journal = 1..;Y2 2012

Ir
Barcy F. McNeal
Secretary

Chairman

6 '74(J
Andre T. Porter

Lynn Slaby
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Commission Review )
of the Capacity Charges of Ohio Power }
Company and Columbus Southern Power ) Case No. 10-2929-EL-UNC
Company. )

ENTRY ON REHEARING

The Commission finds:

(1) On November 1, 2010, American Electric Power Service
Corporation (AEPSC), on behalf of Columbus Southern
Power Company (CSP) and Ohio Power Company (OP)
(jointly, AEP-Ohio or the Cornpany),1 filed an application
with the Federal Energy Regulatory Commission (FERC) in
FERC Docket No. ER11-1995. On November 24, 2010, at
the direction of FERC, AEPSC refiled the application in.
FERC Docket No. ER11-2183 (FERC filing). The application
proposed to change the basis for compensation for capacity
costs to a cost-based mechanism, pursuant to Section 205 of
the Federal Power Act and Section D.8 of Schedule 8.1 of
the Reliability Assurance Agreement for the regional
transmission organization, PJM Interconnection, LLC
(PJM), and included proposed formula rate templates
under which AEP-Ohio would calculate its capacity costs.

(2) By entry issued "on December 8, 2010, in the above-
captioned case, the Commission found that an
investigation was necessary in order to determine the
impact of the proposed change to AEP-Ohio's capacity
charge (Initial Entry). Consequently, the Commission
sought public comments regarding the following issues:
(1) what changes to the current state compensation
mechanism (SCM) were appropriate to determine AEP-
Ohio's fixed resource requirement (FRR) capacity charge to
Ohio competitive retail electric service (CRES) providers,
which are referred to as alternative load serving entities

1 By entry issued on March 7, 2012, the Commission approved and confirmed the merger of CSP into
OF, effective December 31, 2011. In the Matter of the Application of Ohio Power Company and Columbus
Southern Power Company for Authority to Merge and Related Approva[s, Case No.10-Z376-EL-UNC.
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within PJM; (2) the degree to which AEP-Ohio's capacity
charge was currently being recovered through retail rates
approved by the Commission or other capacity charges;
and (3) the impact of AEP-Ohio's capacity charge upon
CRES providers and retail competition in Ohio.
Additionally, in light of the change proposed by AEP-Ohio
in the FERC filing, the Commission explicitly adopted as
the SCM for the Company, during the pendency of the
review, the current capacity charge established by the
three-year capacity auction conducted by PJM based on its
reliability pricing model (RPM).

(3) On January 27, 2011, in Case No. 11-346-EL-SSO, et al.,
AEP-Ohio filed an application for a standard service offer
in the form of a new electric security plan (ESP), pursuant
to Section 4928.143, Revised Code (ESP 2 Case).2

(4) By entry issued on March 7, 2012, in the above-captioned
case, the Commission implemented an interim capacity
pricing mechanism proposed by AEP-Ohio in a motion for
relief filed on February 27, 2012 (Interim Relief Entry).

(5) By entry issued on May 30, 2012, the Commission
approved an extension of the interim capacity pricing
mechanism through July 2, 2012 (Interim Relief Extension
Entry).

(6) By opinion and order issued on July 2, 2012, the
Commission approved a capacity pricing mechanism for
AEP-Ohio (Capacity Order). The Commission established
$188.88/megawatt-day as the appropriate charge to enable
AEP-Ohio to recover its capacity costs pursuant to its FRR
obligations from CRES providers. However, the
Commission also directed that AEP-Ohio's capacity charge
to CRES providers should be the RPM-based rate,
including final zonal adjustments, on the basis that the
RPM-based rate will promote retail electric competition.
The Commission authorized AEP-Ohio to modify its

-2-

2 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for
Authority to Establish a Standard Seroice Offer Pursuant to Section 4928.143, Kezrised Code, in the Fonn of
an Electric Security Plan, Case No. 11-346-EL-SSO and 11-348-EUSSO; In the Matter of the Applicatian
of Columbus Southern Power Company and Ohio Power Company for ApprnvaI of Certain Accounting
Authority, Case No.11-349-EUAAM and 11-350-EL-AAM.
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accounting procedures to defer the incurred capacity costs
not recovered from CRES providers, with the recovery
mechanism to be established in the ESP 2 Case.

(7) Section 4903.10, Revised Code, states that any party who
has entered an appearance in a Commission proceeding
may apply for a rehearing with respect to any matters
determined therein by filing an application within 30 days
after the entry of the order upon the Commission's journal.

(8) By entry on rehearing issued on October 17, 2012, the
Commission granted, in part, and denied, in part,
applications for rehearing of the Initial Entry, Interim Relief
Entry, and Capacity Order, and denied applications for
rehearing of the Interim Relief Extension Entry (October
Capacity Entry on Rehearing).

(9) On December 12, 2012, the Commission issued an entry on
rehearing, denying applications for rehearing of the
October Capacity Entry on Rehearing that were filed by the
Ohio Consumers' Counsel (OCC), Industrial Energy Users-
Ohio (IEU-Ohio), and FirstEnergy Solutions Corp. (FES)
(December Capacity Entry on Rehearing).

(10) On January 11, 2013, OCC filed an application for rehearing
of the December Capacity Entry on Rehearing. AEP-Ohio
filed a memorandum contra on January 22, 207.3.

(11) In its single assignment of error, OCC asserts that the
Commission unlawfully and unreasonably clarified in the
December Capacity Entry on Rehearing that there were
reasonable grounds for complaint, pursuant to Section
4905.26, Revised Code, that AEP-Ohio's proposed capacity
charge in this case may have been unjust or unxeasonable.
OCC contends that the Commission's clarification attempts
to cure an error after the fact, is not supported by sufficient
evidence, and is procedurally flawed. According to OCC,
the Commission's clarification is not supported by its
findings in the Initial Entry. OCC argues that the
Commission has not satisfied the requirements of Section
4905.26, Revised Code, and, thus, has no jurisdiction in this
case to alter AEP-Ohio's capacity charge.

-3-
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OCC also notes that reasonable grounds for complaint
must exist before the Commission orders a hearing,
pursuant to Section 4905.26, Revised Code. OCC
emphasizes that the Commission did not find reasonable
grounds for complaint in the Initial Entry, but rather made
its clarification two years later in the December Capacity
Entry on Rehearing. OCC adds that the Cornmission's
clarification is inconsistent with its earlier procedural
ruling directing the parties to develop an evidentiary
record on the appropriate capacity pricing mechanism for
AEP-Ohio. OCC believes that reasonable grounds for
complaint were intended to be developed through the
evidentiary hearing.

OCC further argues that the Commission did not properly
determine, upon initiation of this proceeding, that AEP-
Ohio's capacity charge may be unjust and unreasonable.
Accordingly, OCC believes that the Commission lacked
jurisdiction to modify AEP-Ohio's capacity charge. Finally,
OCC asserts that the Comrnission failed to find that RPM-
based capacity pricing is unjust and unreasonable, as
required before a rate change is implemented, pursuant to
Section 4905.26, Revised Code.

(12) In its memorandum contra, AEP-Ohio responds that OCC's
application for rehearing merely raises arguments that
have already been considered and rejected by the
Comrnission. AEP-Ohio adds that the Commission
properly clarified in the December Capacity Entry on
Rehearing that there were reasonable grounds for
complaint under Section 4905.26, Revised Code, in this
proceeding.

(13) In the December Capacity Entry on Rehearing, the
Commission denied, in their entirety, the applications for
rehearing of the October Capacity Entry on Rehearing that
were filed by OCC, IEU-Ohio, and FES (December Capacity
Entry on Rehearing at 11-12). Section 4903.10, Revised
Code, does not allow parties to repeat, in a second
application for rehearing, arguments that have already
been considered and rejected by the Commission. In the
Matter of the Applications of The East Ohio Gas Company d.b.a.
Dominion East Ohio and Columbia Gas of Ohio Inc. for

-4-
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Adjustment of their Interim Emergency and Temporary
Percentage of .Income Payment Plan Riders, Case No. 05-1421-
GA-PIP, et al., Second Entry on Rehearing (May 3, 2006), at
4. The December Capacity Entry on Rehearing denied
rehearing on all assignments of error and modified no
substantive aspect of the October Capacity Entry on
Rehearing, and OCC is not entitled to another attempt at
rehearing. Accordingly, the application for rehearing filed
by OCC on January 11, 2013, should be denied as
procedurally improper.

It is, therefore,

-5-

ORDERED, That the application for rehearing filed by OCC on January 11,
2013, be denied. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record in this case.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd

`.r►-

Steven D. ` ------

, Chairman

^

"- '-eT. Porter

SJP/sc

Entered in the journal
0,

Barcy F. McNeal
Secretary
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