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EXPLANATION OF WHY THIS CASE CONSTAINS A SUBSTANTIAL CONTITUTIONAL
QUESTION AND WHY IT IS ONE OF GREAT PUBLIC INTEREST

-

The Trial Court in this case blatantly and obv1ously vwlated Appellant's const1tut1onal r1ghts
The Trial Court refused to acknowledge the fact that Appellar;t is not a risk for r601d1v1sm and d1d not
fit any of the categories to substantiate maximum consecu‘uV? sentences. The trial Judge e\{en_ ' |
completely ignored report and recommendations of court a'ppginted counselors in this case, who were
charged with deciding what would be the best action to take. ?

This is why Appellant is asking this Honorable Court tp review this case. The manifesl. :
injustices being done here are outrageous, and if they are allowed to stand, those same 1nJust1ces could
be repeated to anyone with legal problems in Appellant's cougty The trial court must not be allowed to
just make mistakes and commit outright violations of constltgglonal rights without fear of rgpnmand or
repefcussions. | o

The question here is, if a constitutional right is violaltegl, what is there that can be dorle' about it?
Should it just be swept under the rug? Or should a spotlfght bc shined upon it, and the injuéiice
corrected as swiftly as possible? Is this not a justice system? Then the answer should be ob}zjous.

If these wrongs are not corrected, then a manifest injustice will be allowed to prevaili"" This
would go against the very fabric of what this system is built upon. Appellant is sure that, on':c% ’;his :
Honorable Court reviews this case in detail, it will see that-what Appellant is saying here is :pbvidus.
Appellant is aware that this Court receives thousands of cas:es a year, but he is sure that tms;?ne stands
out, just for the sheer blatant disregard for the law and the constltutlon which permeates th1s éasé

Appellant pleads with this Court to accept this case. Appellant thanks this Court for 1ts tlme )

a’
h. *

and cons1derat1on in this matter.
“Refpectfully Submitted,

CONNIN, #655-818




STATEMENT OF THE CASE AND FACTS:

STATEMENT OF THE CASE:

On August 4™, 2011, the Lucas County Grand Jury filed an original 1nd1ctmentchargmg
Appellant Tony Elwood Connin (hereinafter “Appellant”) as follows seven counts of Gross Sexual
Imposition, felonies of the third degree; seven counts of Rape (four ESP, three F1); and a su"lgle count
of Unlawful Sexual Conduct with a Minor, a felony of the thigd degree, in the case 1dent‘1ﬁec’t.a‘s-l :
CR02001102183. A warrant was issued for Appello.nt | BRI

On August 9 2011, Appellant and his retained tr1a1 counsel were present in Court for

arraignment on the charges. Appellant was arraigned on the charges and Appellant was reIeased on his
own recognizance as to the felonies of the third degree. Actugl bond was set at $100’OOO'OO? no 10%
allowed, as to each of the first four Rape counts, and further set at $25,000.00, no 10%, as to each of
the remaining Rape counts. |

The matter was scheduled for trial to commence on September 13", 2011,

On August 22™ 2011, State moved the Court for a Pre—Trlal inspection of various agency
records and a Request for Immunity concerning the produc’tiop of 911 tapes from the Toledo -_Pohce
Division, and filed appurtenant subpoenas. The Court subseqpently granted the reques‘t,l{cori"e‘zet:hing
immunity and scheduled a hearing concerning the in-camer'ia inspection of certain recotds. ..

Appellant's counsel requested discovery, and State_oo@plied with the discovery requests on
August 25™ 2011. The record reveals that State subsequeptly sppplemented the discovety di~solo:smes.

On September 16™ 2011, the Court held a hearihg vc'o;;cet"ning the request for an 1n-camera ,
inspection of records from the Lucas County Children Sefvi‘cgs Board. Disclosable doel_llments‘ Were
presented to defense counsel and State. Any remaining doeuéaents were sealed by the Cotlrt, and not
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further disclosed. The matter was scheduled for trial.

On September 13™, 2011, the trial date was Vacatéd ;‘rt the request of Appellant, and re- o
scheduled for September 27™ 2011. B

On September 27% 2011, State filed an informatioh, identified as Lucas C“ounty éasé number
CR0201102537, charging Appellant with two counts of Rgape%'lfelonies of the ﬁrst ‘degreé; and :'a ‘s.ingle
count of Unlawful Sexual Conduct with a Minor, a felony of g;;e third degree. Appellant Was arraigned '
on the charges. B

On that same date, Appellant entered a plea of guilty, q;ally and in Writing, to the ch‘alriges filed
in the information, CR0201102537. Appellant entered gu.iltyAg)leas to the following: the offense of
Rape, in violation of O.R.C. §2907. 02(A)(2)&(B), a felony 'of'f the first degree; Rapé, as"to tﬁé..second
couint, in violation of O.R.C. §2907.02(4)(2)&(B); and Unlawful Sexual Coﬁduct with a.MiEior, in

violation of O.R.C. §2907.04(A)&(B)(3). a felony of the third degree. The pleas were accepted by the

Court, and Appellant was referred for evaluation by the Pretrigtl/Presentence Department and the Court
Diagnostic and Treatment Center. Bond was set at $75,000.0Q, no 10% allowed, as to each of the Rape
counts and $50,000.00, no 10% allowed, on the remaining Copnt, forAa total bond of $200,000.00. The
matter was scheduled for sentencing hearing to be conducted pn November 7™, 2011. ' |

Also, on September 27% 2011, Appellant requeslted that the matters contained in case number
CR0201102183 be rescheduled and continued for a Pre-Trial gonference on November 7“‘; 2(:);1"1, and .
the trial court granted the request. o R B

On November 7™, 2011, both cases pending in Lucas County Common Pleas Court Wél;e :
continued for further disposition and sentencing on November 21%, 2011. ‘

On November 21%, 2011, Appellant's sentencing heéqgipg was held in case number

O
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CR0201102537. Appellant was sentenced as follows: 10.years in prison as to count 1 ofthe
information; 10 years in prison as to count 2; and 5 years as tq count 3. Appellant was Ordéredto seve i
the sentences for Rape as to count 1 ahd 2 consecutively. The sentence as to coﬁnt 3was orderedtobe
served concurrently with the first two counts, for a total incargeration term of 20 yearé. Appegl_lan‘t‘ ix;as

notified of reporting duties. Further, Appellant was ordered tg pay the costs of the action, a.n.dé was: -

advised of the appellate rights under O.R.C. §2953.08.

Also on that date, State entered a nolle prosequi as.to Lucas County case number

~ -

CR0201102183. | B ,
On December 14", 2011, the judgment entry evi(fénci;}g the sentencing of Appellailitg;sfas ﬁled
and journalized as matter of the record. [
- On December 1 5® 2011, counsel was appointed for Agpeal, and a timely notice of Appeal‘\;yas v
filed on December 20™, 2011. That appeal was denied on Oc;bber 26™, 2012, and this time é}épeal.'zt):f

that decision to the Supreme Court is currently being filed.

STATEMENT OF THE FACTS:

Appellant entered a plea of guilty to three counts contgined in the information ‘ﬁled by State on
September 27ﬂf, 2011, in Lucas County case number CR0201102537 . The only facts on the record are
those stated by the trial court judge at the time of the entranee of the pleas. The judge s'tated:g_

[THE COURT]..... “In the first two counts are charging felonies of the first degree, the -
charges of rape, and they differ in terms of the time pejiod. So I'm not goingtoread @ -
cach count because some of the language is the same, but the first count charges that ,‘

you on or between the 25™ day of November, 2008, -and the 24™ day of November, "
2009, and the second count charges that a day later between the time period of EREREE
November 25, 2009, and the 24™ of November in 2010, that while in Lucas County, - -
Ohio, you did knowingly engage in sexual conduct with another, when the offender .’
purposely compelled the other person to submit by f@x{fge or threat of force, in violation - ‘
of 2907.02(A)(2) and (B) of the Ohio Revised Code, and other than the time frame, the -
elements of the offense are the same as to the first two counts... v E

..The third count charges that you, who were 18 years of age or older, on or betizveén e

the
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25™ day of November in 2010, and the 24" day of Aprjl 2011, also in Lucas County,

~ Ohio, did knowingly engage in sexual conduct with another, not the spouse of the = -

" offender, when the offender knew that the other person was 13 years of age or older,'but
less than 16 years of age, or that the offender was reck}ess in that regard, and that the - .
offender was ten years or more older than that person. - That charge is the offense of AR

unlawful sexual conduct with a minor...” (Tr. 09-27-2011, pp. 14-15).

ARGUMENT IN SUPPORT OF EACH PROPOSITION QF LAW

ARGUMENT IN SUPPORT OF PROPOSITION OF LA}X NUMBER ONE: “THE TRIAL .
COURT ERRED IN IMPOSING MAXIMUM SENTENCE 'S AND CONSECUTIVE
SENTENCES AND THE SENTENCES ARE CONTRAR¥’ TO LAW '

In the present case, the trial court erred at the time of s’fntencing both by imposing maximum
sentences and imposing consecutive sentences as to the two;"cpunts of Rape. The imposition of those
sentences was contrary to law and unsupported by the record.

The trial court violated the terms and guidelines offered by O.R.C. §2953. 08 by imposing two

N
*

consécutive terms for the convictions for the two felonies &_iloq;zrlying this matter. While thg“penalties
pronounced at the time of sentencing appear to fall within thb.evi individual statutory penaltie;s. for the |
crimes as alleged, the trial court clearly ignored any maﬁer of mitigation as to the imposition of the
maximum sentence on any count. The record reflects that the Appellant had no previous feloﬂy history
as an adult, no history of more than one alleged victim, and no history of any sexual offense. . Appellant
could not be considered an habitual sex offender and there is no evidence that any drugs.or aicohol
were involved in the commission of the alleged incidents. Alghough there is some evidence of
depression by Appellant, there is no history of mental illness or other disability, and no tqstimpgiy
offered at the time of the plea indicated that cruelty or thr;afs of cruelty were involved.’ The fcrial court
judge further disregarded the recommendations of the cc;ﬁrt-appointed psychologist, Dr. Mark S
Pittn;r, Ph.D., in the Court Diagnostic and Treatment report"spbmitted that made specific ﬁndlngs that

5



Appellant is unlike the typical sex offender (Tr. Sentencing; 11—2’1 -2011, p. 19) and that Appé‘lléht was
an appropriate candidate for therapy and continued self—exam;natron concerning his character (Tr
Sentencing, 11-21-2011, p. 20). Dr. Pittner urged the Court tQ exercise lemency in sentencmg (Tr

Sentencing, 11-21-2011, p. 20).

The overriding purposes of felony sentencing are to pi%ptect the public from future cr‘ihies vby |

theO R.C. §2929.12(D) offender and others, and to punish thQ offender To achieve those purposes the

.

sentencrng court shall consider the need for 1ncapa01tat1ng the offender, and making restltutrbn to the

victims of the offense. St. ¥ Nichols, 195 Ohio App.3d 323 &11 Ohio 46 71, 2011 Ohio App LEXIS

3877: O.R.C. §2929.11(A). A court that imposes a sentence er a felony has discretion to determlne the

most effective way to comply with the purposes and pr1ncrple§ of sentencing as set forth in .'

O.R.C.§§2929.11 and 2929.12(A). Although St. V. Foster, 109 Ohio St.3d 1, 2006 Ohio 853, 845
N.E.2d 470, eliminated judicial fact finding, courts have not heen relieved of the obligation to consitler

the overrldmg purposes of felony sentencing, the serlousness gnd recidivism factors, or the relevant

considerations set forth in Q. R.C. §82929.11, 2929.12 and 2 29 13. St. V. Hairston, 11 8 Ohio St. 3d

289, 2008 Ohio 2338, 125, 888 N.E.2d 1073; St. V. Nichols, supra,ﬂl 3.

Appellate courts review felony sentencing using a twa-step procedure under the guidelihes of

St V Kalish, 120 Ohio St.3d 23, 2008 Ohio 4912, 44, 896 Wd 124. “The first step"i's to’ ’ejcantine ~
the sentencing court's compliance with all applicable rules and statutes in imposing theT senfencé to’

determine whether the sentence is clearly and convmcmgly cantrary to law.” St. | 4 Stevens, 1 79 Ohto

App.3d 97, 2008 Ohio 5775, 94, 6900 N.E.2d 1037 and St. V. Nlchols, supra .16, quoting Kalish Kaltsh at

Q4. “If this step is satisfied, the second step requires that the frial court's decision be _rquewed under
an 'abuse of discretion standard.'” Id. Generally, an abuse of discretion is an “appellate co,urt’rsj
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standard for reviewing a decision that is asserted to be grossly unsound, unreasonable, illegal or

unsupported by the evidence.” St. V. Money, 2010 Ohio 6225, 1113 St. V. Nichols, supra, 1]1 6 St V

Katgler, 6" Dist. No. L-10-1230, 2011-Ohio-5304, 14. Undgr Ohio law, it is well estabhshed that an

abuse of discretion “connotes more than an error of law qr Judgment it zmplzes that the court 'S attztuder -

is unreasonable, arbitrary or unconscionable.” Blakemore V Blakemore, 5 Ohio St.3d 21 7 5 21 9 450 _

N.E.2d 1140 (1983). In the felony sentencing context, an abqse of discretion can be found 1f the .

sentencing court unreasonably or arbitrarily weighs the factor§ in O.R.C. 6‘6‘2929 11 and 2929 1 2. St :

V. Nichols, supra, 916 citing St. V. Jordan, 2010 Ohio 3456, glz

O.R.C. §2929.12 includes factors to be considered 1 in \;Velghmg the seriousness of an offender s

conduct and those factors to be considered in weighing the hkehhood of the offender's re01d1v1sm. The

Court may also consider any other factors that are relevant to gchlevmg the purposes and the pr1n01ples

of sentencmg St. V. Nichols, supra, Y17, citing St. ¥ Saundars, Greene App. No. 2009 CA 82 2011

Ohic 391, YL -

Some scholars have suggested that all sentencmg ccurts should consider stating its spemﬁc

findings concerning sentences as implied by O.R.C. 82929 14 g E)(4)***%***%%%% [t hag been noted that

St. V. F. oster, supra, found both O.R.C. 882929.14(E)(4) and 2229 19(B)(2)(c) to be unconsututlonal
O.R.C.§2929.14(E)(4) has been re-enacted by the leglslature whlle O.R.C. §2929.1 8(B2(22(cz has not.
“An in court explanation [of sentencing matters] gives counsa[ the opportunity to covrr'ect_obvzqus_ :
errors” and “encourages judges to decide how the statutory fgc(orsapply fo the facts of z‘héf ea&e,”f |

whereas, “[i]f these important findings and reasons were ‘not given until the journal eniry there is the o

danger that they might be viewed as after-the-fact just‘iﬁcdtio;zs. » St. V, Comer, 99 Ohio St.3d 463L -

.



2003-Ohio-41635, at 22 ******¥kki*

In the present case, it is clear that the trial court Judge chose to ignore the proper factors to .
O.R.C. §2929.12(D) consider under the felony sentencing statutes and chose to proceed in a fashroni "
that is clearly and convincingly contrary to law. The trial court judge admrtted that he d1d not 3
understand the impact of the Court Diagnostic and Treatment Center's report (Trt. Sentencing;_‘l-l -21-
2011, p. 30). The judge indicated that he recognized that the Appellant was ainendable to thef initial
phases of rehabilitation (Tr. Sentencing, 11-21-2011, pp. 30-31). While the judge asserted on the .
record that he considered the seriousness of the offense and the potential for recidivism, there is: R
nothing on the record to support the remarks (Tr. Sentenclng, 11-21-2011).

The record reflects that the Court did not consider the appropriate factors in fashioning a
sentence, and, as a consegence, the sentence was contrary to law and must be reversed and vacated

ARGUMENT IN SUPPORT OF PROPOSITION OF LA ', NUMBER TWO: “THE TRIAL
COURT ABUSED ITS DISCRETION IN IMPOSING THE SENTENCES”

If this Court were to conclude that Appellant's first assignment of error is not well-taken, it must

consider whether the trial court abused its discretion in imposjng the sentences that it did. St ¥

Money, supra; St. V. Nichols,supra, 119. O.R.C. §2929.1 2(4Lmandates that, in exerciSin'g -its
“discretion, the court shall consider the factors set forth in di;zisions (B) and (C) this section r'elating to
the‘sériousness of the conduct and the factors provided in divisions (D) and (E) of this secti()i’l relat_ing
fo the likelihood of the offender’s recidivism and, in addition, may consider any other ﬁlctors that are

relevant to addressing those purposes and principles of sentencing.”’ * The Court did not fully elaborate ‘

on which, if anyQ.R.C. §2929.12(D) factors that it considered in fashioning the sentence for the -

Appellant. Appellant does, however, recognize that the Court does not have to pursuant to S£ V.
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Foster, supra,, para. seven of the syllabus. The Court apparqntly considered matters outs'i,de the -

record including letters, comments and allegations concermng offenses to which Appellant d1d not
plead guilty to (Tr. Sentencing 11-21-2011, pp. 32-35). In th1§ context, this Court must dlI‘eCt 1ts _}-- .
attention to the seriousness of the offense, the remorse of the Appellant, the potential for reha_bilitauon, :
and the potential for recidivism. | o |
O.R.C. §2929.12(B) factors are considerable in lengthig A review of those that do not __e)rist 1n |
this case include: a) evidence that the injury to the victim was exacerbated becau.se.of the olljzsical or
mental condition of the victim; b) that the victim suffered diagnosed psychological or economic harm,
¢) Appellant held a position of public trust; d) that Appellant was obligated by his profession to prevent
such occurrences; €) that Appellant used his professional occupatron to facilitate the offense; f) that
Appellant committed any offense for hire; and g) that there is any evidence that the offenses alleged
wete motlvated by prejudice based on race, ethnic background gender, sexual orientation, or religion.
In this matter, nothing on the record or any investigative repoyt would justify any conclusmn otherw1se
While there is no doubt that the alleged offenses were ser1ous? this Court cannot conclude that they
were not “more serious than conduct normally constituting thg offense” as contemplated b;/
O.R.C.§2929.12(B). Any psychological effect on the victim does not fall within the statutorj;{;'i,
definition of “physical harm.” St. V. Dawson (1984) 16 Ohiq%App.3d 443, 16 Ohio Bar 515, 476 N

N.E.2d 382; St. V. Nichols, supra,§28. s

Further, a court “shall consider” all of the following factors that apply to the alleged offender

and any other factors, as factors indicating that the offender is “likely to commit” future’ crlmes 1) at '
the time of committing the offense, the offender was under release from confinement before trral or
sentencing, was under post-release control for an earlier offense, or had been unfavorably te‘rn'iinated

9



from post-release control for a prior offense; 2) the offender previously was adjudicated a deliniquent
child or had a history of criminal convictions; 3) the offender has not been rehabilitated, to a .
satisfactory degree after previously being adjudicated a dehnquent child or has not responded favorably
to sanctions previously imposed for criminal convictions; 4) t§1e offender has demonstrated a pat_tern of |
drug or alcohol abuse that is related to the offense, and the ofﬁender refuses to acknowledge tirat he has
demonstrated that pattern, or the offender refuses treatment fgr the drug or alcohol abuse; and 5) 'the‘, |

offender shows no genuine remorse of the offense. See O.R. § §2929. 12(D).

“ Wrth respect to Appellant's likelihood of commrtting future crimes, several of the statutory
factors are inapplicable because Appellant had no felony criminal history as an adult, and it Would
appear that any juvenile offenses were unrelated in nature and that Appellant was sufﬁcrently
rehabilitated as a juvenile. There is no evidence of drug or alcohol abuse by Appellant. The r‘ecord
feflects that he was recommended as a good candidate for treq,tment by the Court Diagnostic and
Treatment report. The record reflects remorse being expressed by Appellant and by comments made by
the Prosecutor (Tr. 11-21-2011 Sentencing, p. 16, 21). There do not appear to be present any of the
statutory factors indicating a likelihood of committing future grimes. ‘

According to O.R.C. §2929.12(E), the factors indicatipg that an offender is not lii(ely tG commit
future crimes include: 1) prior to committing the offense, the pffender had not been adjudicated a |
dilinduent child; 2) prior to committing the offense, the offenger had not been convicted of 6‘g pleaded
guilty to a criminal offense; 3) prior to committing the offenses, the offender had led a‘law—ab‘i"din?g life
for a significant number of years; 4)the offense was committed under circumstances not likei‘y{to 'recur;
and 5) the offender shows genuine remorse for the offense. |

Appellant in the present case has generally led a law-abiding life, without any signiﬁcant .
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incident since he was approximately 16 years of age His remorse makes it less like that he would
commit future offenses, and the circumstances concerning the sole victim are not 11ke1y to occur again
in the future. Other than the juvenile delinquency findings, a minor matter w1th the -system, aH‘ Q_ther 7
factors are present in this case. | o

While a trial court has descretion to impose any sentence within the authorized statutory range,

in exercising its discretion, it is nonetheless required to consider the statutory policies and factors that

apply to every felony offense. St. ¥ Nichols, supra,§34. insg)far as few, if any, of the statutory factors

applied to suggest that the current offense was more serious than conduct normally constitutihg the
offense, and there were no statutory or non-statutory factois tending to show that Appellant is likely to

commit future crimes, and most of the statutory factors would show that he would not commit future

crimes, this Court, like the Appellate Court reviewing the conyiction in St. ¥ Nichols, supra, would be
harfl-pressed to deduce the trial court's basis for imposing fn@gimum consecutive sentences ip'ithis case.

| The sentencing judge should consider every convigted person as an individual and e\wléry case as
a unique study in the human failing that sometimes mitigate, ometimes magnify, the crime and

punishment to ensure justice. St V. Nichols, supra, 936, citing Pepper V. U.S. (2011) Us S

131 S.Ct. 1229, 1240, 179 L.Ed.2d 196, further citing Koon V U.S., 518 US 51, 55, 58S Ct. 59 82

L.Ed. 43. The sentencing court must take in to account the cicumstances of the offense as wcll as the

character and propensities of the offender. Pennsylvania ex. Rel. Sullivan V. Ashe, {1937) 302 US 51,

55,588.Ct. 5159, 82 L.Ed.43.

The current case is significantly different from thistpﬁ of Appeals recent ruling' cdﬁ¢emin§

the appropriateness of sentencing in St V. Miltz,, (Sixth pist. Lourt of Appeals, Lucas County, Case

No L-10-1339. decided February 24", 2012). Tn Miltz, this Court recognized that while there is 1o
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mandate for judicial fact finding, the Court recognized that a gentencing court is to consider the

statutory factors as recited in Q.R.C. §§2929.11 and 2929.12. In Miltz, this Court of Appeals :ratiﬁed

the sentencing court's conduct because there existed a numbep of statutory factors: that defendaht had a-
significant history of multiple misdemeanor and felony c_onvigtions, that defendant suffered from v_ |
certain mental issues, and the trial court made findings on the record concerning speciﬁc threats
Additionally, that defendant had previously been convicted of a sex offense. This Court carindt new
say that the current matter satisfies its own analysis outlined 1;1 Miltz since it specifically cite’dthe ”

statute in its reasoning. ' i

While this trial court recited that it had considered the factors of the sentencing statutes merely
reciting those phrases are not sufficient to make a sentence lawful The listing of factors thet the court
“shall consider” is not merely a regurgitation of meaningless words. The trial court abusec.i 1ts ‘
discretion in sentencing Appellant as it did, and the matter must be vacated, reversed and rett;rljed to
the trial court for proper proceedings. . .'

ARGUMENT IN SUPPORT OF PROPOSITION OF LAw NUMBER THREE: “THE STATE
FAILED TO PROVE ALL ESSENTIAL ELEMENTS OF’ THE OFFENSES”

The conviction of Appellant for the counts of Rape ang Unlawful Sexual Conduct with? a Minor
must be reversed as the record failed to produce legally stifﬁeient evidence to support the cc;nvietions.
At the time of the plea, there was insufficient evidence to proye penetratlon for or threat of force
stimulation or sexual satisfaction, sexual conduct, or the 1dentiﬁcat1on of the alleged V1ct1m“ and

consequently the verdicts fail as a matter of law. See St. V g WH (2000), 138 Ohio App 3d 449 4 71

The trial court judge only recited the language as contained i in the mformatmn and prov1ded no | j

guidance or further factual information that would justify a gullty finding (Tr Plea, 09- 2702911 pp
13-15). |

12



“4n appellate court's function when reviewing the su].j" ciency of the evidenee fo .sutbnort d
criminal conviction is to examine the evidence admitted at trigl to determine whether such evzdence if .
believed, would convince the average mind of the defendant s guzlt beyond a reasonahle doubt T he
relevant inquiry is whether, after reviewing the evidence in a lgght most favorable 10 the prosecutzon
any rational trier of fact could have found the essential elemegzts of the crime proven beyond a '

reasonable doubt.” St. V. Jenks (1991), 61 Ohio St.3d 259, w 2 of the syllabus.

Further while a guilty plea admits the facts set forth 11; the indictment, the tr1a1 court must
determine that the defendant understands the nature of the chgrges that he enters into as part of the
plea. Under the totality of the circumstances, the defendant rgust subjectively understand the

implications of his plea and the rights that he is waiving. St !/ Greathouse, 158 Ohio App 3d 135,

2004-Ohio-3402. 1n the present case, there is no description gf the offenses as charged that meet the
statutory definitions of Rape or Unlawful Sexual Conduct C‘;zm R.11(C)2)(a) requrres the tr1a1 court-
before it may accept a guilty plea or no contest plea-to determme that a defendant understands the
nature of the charges. Here this Trial Court did not outline or deﬁne what, if anything, constltuted
“Rape” ot “Unlawful Sexual Conduct.” The activity complained of is specifically defined in 0 R. C
§2907.01, but there is no evidence to the effect that “sexual cqnduct th underlying term for the
offenses in all three counts, was ever established. In fact, the later dialogue between the Judge and
Appellant at the time of sentencing revealed the confusion on behalf of Appellant as to the true nature
of the charges against him (Tr. Sentencing, 11-21-2011, pp. 31 -32). The judge should have made
further inquiry at the time of the plea and the time of sentencrng, yet he failed to do so. 4

This Court should determine that evidence and fats reeited were insufficient as a matte‘r. oflaw, ‘
and the matter should be reversed and remanded for appropri%te action. A judgment or acciuittal:.must x
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be entered for Appellant.

ARGUMENT IN SUPPORT OF PROPOSITION OF LA' W NUMBER FOUR: “THE - -
INFORMATION CHARGING APPELLANT IS DEFECTIVE AND FAILS TO STATE the

ADEQUATE MENS REA”

In the present case, there is a substantial error in the processmg of the 1nformat10n that charges

Appellant, and the subsequent proofs that the State of Ohio mpst provide at the time of trlal There was
no provision and no proof of the requisite state of mind, or mens rea that State must prove as an
essential element of any count that was alleged. Appellant.lh the present case was charged With both
Rape and Unlawful Sexual Conduct with a Minor. The Judge accepting the plea, found h1m guﬂty of
all three counts, but the information does not address the i 1ssue of the requisite intent requlre:i to (

commit any crime. Recently, the Supreme Court of Ohio found that when an indictment falls to charge

a mens rea element of a crime, the result is structural error, ar;d the error may be raised at the_ appellate

level, even though not raided at the trial court level. St ¥ Co&‘on, 118 Ohio St.3d 26, 885 MEZd 917,
2008-Ohio-1624. 1t is essential that the culpable mental stateibf the perpetrator be charged and proven
at the time of a plea or trial. Such failure is especially exaeerbarted when there are multiplejofr‘ .
cumulative errors in a plea such as the case before the bar. | |

CONCLUSION:

For the foregoing reasons, the sentencing decisionzdf the trial court should be reversediélnd‘the
charges as alleged be dismissed, and Appellant should be acqyitted, or alternatively, the sentencing
decision and other findings of the trial court should be reversed and remahded for new proceedingél

Res ectfully Submitted,

C‘/VﬂA»
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2012 Ohio 4989; 2012.Ohio App. LEXIS 4380 :

October 26, 2012, Decided

PRIOR HISTORY: [**1]

Trial Court No. CR0201102537.

DISPOSITION: Judgment affirmed. .

CASE SUMMARY 3 . C
PROCEDURAL POSTURE: Defendant appealed his convictipns and sentences by the Lucas-County
Court of Common Pleas (Ohio) on two counts of rape in violation of R.C. 2907.02(A)(2) and (B), and
one count of unlawful sexual conduct with a minor, a violation of R.C. 2907.04(A) and (B)(3):
Defendant argued, inter alia, that the trial court erred in imposjng maximum sentences and consecutive
sentences and the sentences are contrary to law. ’ o
OVERVIEW: Defendant pled guilty to the charges. The appeljate court held that a valid guilty plea
waived defendant's right to challenge his conviction on the grqunds of insufficiency of the evidence.
Appellant waived his right to an indictment and agreed to proceed on criminal charges brought by
information. Defendant argued that the information was defective because it failed to set forth the
requisite state of mind, mens rea, to commit the charged offenges. The wording of the information
tracked the criminal statutes on both the charges of rape under R.C. 2907.02(A)(2) and (B) and charge
of unlawful sexual conduct with a minor under R.C. 2907.04(A) and (B)(3). The informations added
the word "knowingly." The wording of the information met or exceeded the mens rea requirements.
Defendant's sentences were not contrary to the overriding pringiples of R.C. 2929.11 and sentencing
factors under R.C. 2929.12. The trial court's inquiry was an appropriate effort to assure, before
proceeding to sentence, that defendant understood the nature of the charges to which he had pled guilty
and did not now deny guilt. There was no abuse of discretion by the trial court in that line of inquiry.
OUTCOME: The judgment of the trial court was affirmed. * - : '

CORE TERMS: sentence, sentencing, rape, felony, sexual ¢ongduct, offender's, maximum, wording,
sexual, degree felonies, pled guilty, consecutive sentences, serjousness, guilty pleas, mens rea,
sentencing factors, abuse of discretion, child victim, well-takep, overtiding, recidivism, knowingly,
criminal charges, convincingly, imprisonment, indictment, abysed, tracks, sex, assignments of error
LexisNexis® Headnotes - Hide

Criminal Law & Procedure > Guilty Pleas > General Overview

HN1 A valid guilty plea operates as a conviction and requi.r@s no facfﬁal findings or verdict to .'
support it. More Like This Headnote ' . T
Criminal Law & Procedure > Guilty Pleas > Waiver of Defensgs

HN2 A valid guilty plea waives a defendant's right to challepge his conviction on the grounds of ..
insufficiency of the evidence. More Like This Headnate
Criminal Law & Procedure > Accusatory Instruments > Indictments > Contents > Requirements

HN3 An indictment that charges an offense by tracking the Janguage of the criminal $tatute is not
defective for failure to identify a culpable mental state when the statute itself fails to specify
a mental state. More Like This Headnote

Criminal Law & Procedure > Sentencing > Appeals > Standards of Review > General Overview



HN4 - The Ohio Supreme Court sets forth a two-step analysis to be employed in reviewing felony
- sentences on appeal. First, appellate courts are required to examine the sentencing court's
* compliance with all applicable rulés and statutes in imposing the sentence to determine
" whether the sentence is clearly and convincingly contrary to law. Second, if the first prong is
 satisfied, the appellate court reviews the decision imposing sentence under an abuse of
discretion standard. More Like This‘Headnote ’
Criminal Law & Procedure > Sentencing S Appeals > Standards of Review > Abuse of Discretion .

HN5 A trial court's application of the ptinciples and purposes of felony sentencing under R.C.
©2929.11 and sentencing factors undler R.C. 2929.12, in selecting a sentence within the
‘authorized statutory range of senténce; is reviewed for error on appeal under an abuse of
discretion standard. More Like THis- Headnote
Criminal Law & Procedure > Sentencing > Appeals > Standards of Review > Abuse of Discretion

HN6 An abuse of discretion implies that the trial court's attitude is unreasonable, arbitrary or
unconscionable. More Like This f_ylga@note
Criminal Law & Procedure > Criminal (_)ffé'nSes > Classifications > Felonies

Criminal Law & Procedure > Sentencing > @uidelines > General Overview

HN7 SeeR.C.
- 2929.11(A). o
Criminal Law & Procedure > Criminal Of’feﬁses > Classifications > Felonies

Criminal Law & Procedure > Sentencing % Guidelines > General Overview
Criminal‘Law & Procedure > Sentencing > Imposition > Factors

HN8 RiC,2929.12 sets fortha non-exhéustive list of factors to consider in felony sentencing
including factors relating to the sefiousness of the conduct and factors relating to the
likelihood of recidivism. R.C. 2929.12(A). Under the statute, a sentencing court may
consider factors not listed in the statute where relevant to the principles and purposes of
felony sentencing. More Like This Headnote

Criminal Law & Procedure > Sentencing > I{gnposition > Findings

HN9 A sentencing court is not required {6 use any specific language to demonstrate that it
considered the applicable serioustiess and recidivism factors under R.C. 2929.12. Where a
- trial court fails to put on the record its consideration of R.C. 2929.11 and 2929.12, itis
presumed that the court gave proper consideration of those statutes. More Like This
Headnote
Criminal Law & Procedure > Sentencing > Imposition > Factors

HN10 It is longstanding Ohio law that 4 sentencing court is not limited to consideration of prior
_convictions alone in determining sentence. Sentencing courts are to acquire a thorough
grasp of the character and history of the defendant before it. Consideration of arrests for
other crimes comeswithin that finction. Ohio recognizes that sentencing courts may
consider at sentencing charges that were reduced or dismissed under a plea
~ .agreement. More Like This Headnote
Criminal Law & Procedure > Sentencing > Guidelines > Adjustments & Enhancements > Vulnerable
Victims .- *" '

Criminal Law & Procedure > Sentencing > Imposition > Factors
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HN11 R.C.2929.12(B)(1) identifies age as a seriousness ,faétor where the physical or mental
injury suffered by the victim of the offense due to theiconduct of the offender was
exacerbated because of the physical age of the victim, Age is not an element of an R.C.
2907.02(A)(2) rape offense. R.C. 2929.12(B)(6) provjdes that the fact that the offender's '
relationship with the victim facilitated the offense is.glso a seriousness factor. More.Like '
This Headnote L .

COUNSEL: Julia R. Bates, Lucas County Prosecuting Attorney, and Evy M. Jarrett, Assistant

Prosecuting Attorney, for appellee. ' e .

George J. Conklin, for appellant. . o

JUl?GES: Mark L. Pietrykowski , J., Arlene Singer , P.J., Thomas J. Osowik , J. CONCUR. . .

OPINION BY: Mark L. Pietrykowski - - :

OPINION

DECISION AND JUDGMENT
PIETRYKOWSKI, J.

[*P1] Tony Elwood Connin appeals his convictions and sentqnces in the Lucas County Court of
Common Pleas on two counts of rape, both violations of R.C. 2907.02(A)(2) and (B) and first degree
felonies, and one count of unlawful sexual conduct with a mingpr, a violation of R.C. 2907.04(A) and
(B)(3) and a third degree felony. Appellant pled guilty to the charges on September 27, 2011.

[*P2] The guilty pleas were pursuant to a plea agreement. Appellant waived his right to a grand jury
and agreed to proceed by information on the criminal charges. The trial court entered a nolle prosequi
on criminal charges brought under an earlier indictment.

[*P3] The trial court sentenced appellant on December 15, 20]1. The court ordered appellant to serve
ten years in prison on each rape count and to serve five years ip prison on the unlawful sexual conduct
with a minor count. The court ordered [**2] that the sentences on the two rape counts be served
consecutively to each other and the sentence on the unlawful sgxual conduct with a minor count be
served consecutively to those sentences, for a total aggregate rison sentence of 20 years.

[*P4] Appellant asserts four assignments of error on appeal:

1. Defendant's First Assignment of Error: The trial court erred in imposing maximum sentences
and'consecutive sentences and the sentences are contrary to law. '

2. Defendant's Second Assignment of Error: The trial court abysed its discretion in imposing the -
sentences. .

3. Defendant's Third Assignment of Error: The state failed to prove all essential elements of the
offenses. : :

4. Defendant's Fourth Assignment of Error: The information charging the appellant is defective
and fails to state the adequate mens rea. |

(3

[*P5] We consider the challenges to appellant's convictions upder the third and fourth assign@ents of

error first.
Sufficiency of Evidence Supporting Convictions :

[*P6] In Assignment of Error No. 3, appellant argues that theye is insufficient evidence in the record to
support appellant's convictions and that this court should reverse the trial court judgment of conviction
and enter a judgment of acquittal [**3] on each count. The state argues that appellant is barred by his
guilty pleas from challenging his convictions based upon suffigiencyzof the evidence. We agree.

[*P7] The Ohio Supreme Court has recognized that HN1a,va}id guilty plea operates as a conviction*
and requires no factual findings or verdict to support it: i '

Unlike a plea of no contest, which requires a trial court to make a finding of guilt, State v. Bird
(1998), 81 Ohio St.3d 582, 584, 1998 Ohio 606, 692 N.E.2d 1013, a plea of guilty requires no



. .

finding or verdict. Kercheval v. United States (1927), 274 U.S. 220, 223, 47 S.Ct. 582,71 L.Ed.
1009 ("Adplea of guilty differs in purpose and effect from a mere admission or an extrajudicial
confession; it is itself a conviction. Like a verdict of a jury it is conclusive. More is not required;
the court has nothing to do but give judgnient and sentence"). See also State v. Bowen (1977), 52
Ohio St.2d 27, 28, 6 0.0.3d 112, 368 N Ei2d 843. State v. Baker, 119 Ohio St.3d 197, 2008-
Ohie-3330, 893 N.E.2d 163, ] 15, holding modified on other grounds, State v. Lester, 130 Ohio
St.3d,303, 201 1-Ohio-5204, 958 N.E.2d 142, paragraph one of syllabus.

[*P8] HN2A valid guilty plea waives a defendant's right to challenge his conviction [**4] on the
grounds of insufficiency of the evidence. State v. Hill, 8th Dist. No. 90513, 2008-Ohio-4857, § 6; State
v. Siders, 78 Ohio App.3d 699, 701, 605 N.E.2d 1283 (11th Dist.1992).

[*P9] We find appellant's Assignment of Error No. 3 not well-taken.

[*P10] Appellant waived his right to an ihdictment and agreed to proceed on criminal charges brought
by information. In Assignment of Error No. 4, appellant argues that the information was defective
because it fails to set forth the requisite stéte of mind, mens rea, to commit the charged offenses.
Appellant relies on the Ohio Supreme Colirt decision in State V. Colon, 118 Ohio St.3d 26, 2008-Ohio-
1624, 885 N.E.2d 917 ("Colon I") in making this argument. )

[*P11] In response, the state argues that the Ohio Supreme Court's decision in State v. Horner, 126
Ohio St.3d 466,-2010-Ohio-3830, 935 N.E.Zd 26, now controls on this issue. Under Horner, HN3"[a]n
indictment that charges an offense by tracking the language of the criminal statute is not defective for
failute to identify a culpable mental state when the statute itself fails to specify a mental state." Id. at
paragraph one of the syllabus. The state contends that the wording of the information tracks the
criminal ,[**5] statutes on both the chargés of rape under R.C. 2907 .02(A)(2) and (B) and charge of
unlawful sexual conduct with a minor mci;er R.C. 2907.04(A) and (B)(3).

[*P12] . The wording of the rape charges in the information alleges that on specified time periods
appellant did "knowingly engage in sexuai} conduct with another when the offender purposely
compellgd-the other person to submit by force or threat of force" in violation of R.C. 2907.02(A)2) .
and (B) and 1s punishable as a first-degreé felony under R.C. 2907.02(B). In our view, this language
meets or exceeds the mens rea requiremenits under Horner. The information adds the word "knowingly"
and otherwise tracks the wording of the statute.

[*P13] Similarly, the wording of the unlawful sexual conduct with a minor charge, inserts the word
"knowingly" to allege that appellant did "i(nowingly engage in sexual conduct” but otherwise tracks the
wording of R.C. 2907.04(A) and (B)(3). :

[*P14] We conclude that the wording of the information meets or exceeds the mens rea requirements
under Horner. Accordingly, we find appellant's Assignment of Error No. 4 not well-taken.

Sentencing

[*P15] Under Assignments of Error Nos: 1 and 2, appellant argues that the trial court erred with

[**6] respect to sentence. HN4The Ohio Supreme Court decision in State v. Kalish, 120 Ohio St.3d 23,
2008-Ohio-4912, 896 N.E.2d 124, sets, fotth a two-step analysis to be employed in reviewing felony
sentences on appeal. First, appellate court$ are required to "examine the sentencing court's compliance
with all applicable rules and statutes in imposing the sentence to determine whether the sentence is
. clearly and convincingly contrary to law:" Id. at § 26. Second, if the first prong is satisfied, the
~ appellate court reviews the decision imposing sentence under an abuse of discretion standard. Id.

Claim that Sentences were Clearly and Cénvincingly Contrary to Law

[*P16] Under Assignment of Error No: 1, appellant argues trial court error under the first prong of the
Kalish analysis. Appellant contends that the trial court judgment is clearly and contrary to law in its
imposition of maximum and consecutive sentences. .
Imposition of Maximum Sentences . -

[*P17] The version of R.C. 2929.14(A)(1)in effect at the time of the rape offenses charged under



Counts 1 and 2 of the information set a statutory range of sentences for first degree felonies of -
imprisonment from a minimum of three to a maximum ten years. The version [**7] of R.C."
2929.14(A)(3) in effect at the time of the unlawful sexual conduct with a minor offense charged in
Count 3 set a statutory range of sentence for third degree felonies of imprisonment for a minimum of
one to a maximum of five years. The trial court imposed the maximum sentences of imprisonment
under existing law on all three counts. : _ .

[*P18] Appellant does not dispute that the sentences are within the range of sentences authorized by
statute. Appellant argues that his sentences are contrary to latw under the Kalish analysis because they
are contrary to the overriding principles of felony sentencing ynder R.C. 2929.11 and sentencing .
factors under R.C. 2929.12. Under Kalish, however,HNS5, a trigl court's application of the principles and
purposes of felony sentencing under R.C. 2929.11 and sentencjng factors under R.C. 2929.12, in.
selecting a sentence within the authorized statutory range of santence, is reviewed for error on appeal
under an abuse of discretion standard. Kalish, § 17. :

[*P19] In Assignment of Error No. 2, appellant asserts an abyse of discretion as to his sentences. We
will consider appellant's claims that the trial court erred as to spntence in its application of R.C. .
2929.11 and 2929.12 [**8] in our consideration of the Assignment of Error No. 2. , .

[*P20] In Assignment of Error No. 1, appellant also raises the fact that 2011 Am.Sub.H.B. No. 86.
took effect on September 30, 2011 and reinstates the requirement of judicial fact-finding before a court
imposes consecutive sentences in a felony case. As sentencing in this case occurred on November 21,
2011, the parties agree that the statutory enactment applies. Appellant does not contend, however, that
the trial court failed to make the required findings of fact undeg R.C. 2929.14(C)(4) before the court '
imposed consecutive sentences. B

[*P21] We find appellant's argument that the trial court impoged sentences that are clearly. and
convincingly contrary to law is without merit. We find appellafgt's Assignment of Error No. 1 not well-
taken. i y
Claimed Abuse of Discretion in Sentencing o

[*P22] Appellant argues under Assignment of Error No. 2 that the trial court abused its discretion with
respect to sentencing. HN6 An abuse of discretion implies that the trial court's attitude is unreasonable,
arbitrary or unconscionable. Blakemore v. Blakemore, 5 Ohio 8t.3d 217, 219, 5 Ohio B. 481,450
N.E.2d 1140 (1983). | L
R.C. 2929.11(A) provides: -

HN7A court that sentences an offender for a felony shall [**9] be guided by the overriding
purposes of felony sentencing. The overriding purposes of felany sentencing are to protect the
public from future crime by the offender and others and to punish the offender using the
minimum sanctions that the court determines accomplish those purposes without imposing an
unnecessary burden on state or local government resources. Tq achieve those purposes, the
sentencing court shall consider the need for incapacitating the pffender, deterring the offender and
others from future crime, rehabilitating the offender, and makipg restitution to the victim of the
offense, the public, or both. ' .

[*P23] HNSR.C. 2929.12 sets forth a non-exhaustive list of "factors to consider in felony sentencing”
including factors relating to the seriousness of the conduct and factors relating to the likelihood of
recidivism. R.C. 2929.12(A). Under the statute, a sentencing cpurt may consider factors not listed in
the statute where relevant to the principles and purposes of felpny sentencing. Id. -
[*P24] HNO9A sentencing court is not required to use any‘$pegific language to demonstrate that it
considered the applicable seriousness and recidivism factors upder R.C. 2929.12. State v. Arnett, 88
Ohio St.3d 208, 215, 2000 Ohio 302, 724 N.E.2d 793 (2000); [**10] State v. Warren, 6th Dist. No. L-
07-1057, 2008-Ohio-970, 9 9; State v. Braxton, 10th Dist. No. 04AP-725, 2005-Ohio-2198, 9§ 27. The
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Ohio Supreme Court has recognized that where a trial court fails to put on the record its consideration
of R.C. 2929.11 and 2929.12, it is presunied that the court gave proper consideration of those statutes.
Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912, 896 N.E.2d 124, at ] 18, fn. 4.

[*P25] While 2011 Am.Sub.H.B. No. 86 reinstated the requirement that trial courts make statutorily
mandated findings of fact before imposing consecutive sentences, the statute nevertheless does not
require trial courts to state their reasons fdr imposing consecutive sentences. State v. Owens, 5th Dist.
No. 11CA104, 2012-Ohio-4393, q 37; State v. Walker, 8th Dist. No. 97648, 2012-Ohio-4274, 9 84.-

[*P26] Prior to sentencing, the trial court ordered preparation of a presentence investigation report
(PSI). It also referred appellant to the Couitt Diagnostic and Treatment Center for a general presentence
evaluation. The trial court stated at sententing that it had reviewed a PSI report and a report by Dr.
Mark S. Pittner, Ph.D., a clinical psycholdgist,'at the Court Diagnostic and Treatment Center, [**11] on
appellant. o

[*P27] These materials demonstrate thatu_appéllant lived with the child victim and her mother for ten
or more years and that appellant engaged inoral sex, digital penetration, and other sexual contact with
the child victim on a recurring basis for y&ars: Appellant pled guilty to rape offenses that occurred
during the period of time that the child wis 11 and 12 years of age. He pled guilty to an unlawful
sexual conduct with a minor charge that otcurred when the child was age 13. The child victim reported -
that appellant had threatened to abuse her friends if she did not submit to appellant's sexual demands.

[*P28] Appellant argues first that the trid] court "considered matters outside the record, including
letters, comments, and allegations concertting offenses to which the Appellant did not plead guilty."
Appellant cited this court to pages of the §éntencing hearing transcript in support of the claim.

[*P29] The cited portion of the sentencing hearing transcript includes a discussion of letters from third
parties to the trial court, sent on appellant's behalf, with recommendations as to sentence. These letters
and a similar statement by appellant to Df: Pittner were discussed by the trial court [**12] and
appellant at the hearing. The trial court stdted that the letters and a prior statement by appellant
contained the same misconception as to the nature of appellant's convictions. The trial court stated that
the letters included statements that appelldnt pled guilty just to spare his family and the victim of any
more pain and that his actions were more like gross sexual imposition rather than rape.

[*P30] The court reviewed the claims antl appellant's own prior similar statement with appellant and
explained that proof of sexual intercourse was not required for a conviction of rape under R.C.
2907.02(A)(2) and (B). See definition of dexual conduct in R.C. 2907.01(A).

[*P31] The court stated:

I know that at one point you had said - and I forget if you said it in open court or in another letter
— that you thought you are really more guﬂty of just gross sexual imposition.

Well, under the laws of the State of Ohio, digitally penetrating the vagina of a child is a form of
rape. All right. Performing oral sex on a young child is a type of rape. All right.

So when I hear your statements and when I hear — 1 have a letter here saying that he accepted a
plea deal that he is not completely guilty of just to [**13] spare his family and the victim any
more pain. That's not right, is it? — :

That's not true.

[*P32] In-our view, the trial court's inquity was an appropriate effort to assure, before proceeding to

sentence; that appellant understood the nature of the charges to which he had pled guilty and did not
now. deny: guilt. We find no abuse of, discretion by the trial court in this line of inquiry.

[*P33] Under this assignment of error, af:)'pellant also objects to consideration of "allegations
concérning bffenses to which the Appellafit did not plead guilty." Appellant has not identified any -
specific allegation to which he objects. We therefore must consider the issue in general terms. )

[*P34] HN10It is longstanding Ohio law that a sentencing court is not limited to consideration of prior



convictions alone in determining sentence. We recently reviewed the issue in the decision of State v.
Degens, 6th Dist. No. L-11-1112, 2012-Ohio-2421, 119: L

The Ohio Supreme Court has recognized that sentencing courts are "to acquire a thorough- grasp
of the character and history of the defendant before it." State v, Burton, 52 Ohio St.2d 21, 23, 368
N.E.2d 297 (1977). Consideration of arrests for other crimes cpmes within that function. Id: Ohio

[**14] recognizes that sentencing courts may consider at sentencing charges that were reduced
or dismissed under a plea agreement. State v. Robbins, 6th*Dist. No. WM-10-018, 2011-Ohio-
4141, 9 9; State v. Banks, 10th Dist. Nos. AP-1065, 10AP-1066, and 10AP-1067, 2011-Ohia- '
2749, q 24; State v. Johnson, 7th Dist. No. 10 MA 32, 2010-Ohio-6387, § 26.

[*P35] We find appellant's objections to the materials considered by the trial court at sentencing to be
without merit. _ :

[*P36] The central argument of appellant under Assignment of Error No. 2 is the claim that the trial
court abused its discretion as to sentence on the basis that the gentences imposed by the court are
contrary to the overriding purposes of felony sentencing under R.C. 2929.11 and sentencing factors
under R.C. 2929.12. »

[*P37] Appellant argues that no R.C. 2929.12(B) factors exist on which to conclude the offenses are
more serious than conduct normally constituting the offense. As to risks of recidivism, appellant argues
that the court failed to consider that Dr. Pittner of the Court Diagnostic and Treatment Center identified
him as a good candidate for sex offender treatment in that he ig "amenable to therapy and open to
examining his own inappropriate [**15] behavior." Appellant argues that it is undisputed that he has
shown remorse and that he has no adult criminal felony record, Appellant was age 31 at the time of
sentencing. Appellant argues that there are no factors presented showing a risk of recidivism. '

[*P38] The state argues that the victim was very young, the apuse occurred over a substantial period
of her life, and her relationship with appellant facilitated the offense! The state argues that the
psychological impact of sexual abuse on children is well recognized and that these facts demonstrate
the existence of factors supporting treatment of the offenses ag more serious than conduct normally
constituting the offense of rape under R.C. 2907.02(A)(2). EE

[*P39] HN11R.C. 2929.12(B)(1) identifies age as a seriousness factor where "[t}he physical or mental
injury suffered by the victim of the offense due to the conduct of the offender was exacerbated because
of the physical * * * age of the victim." Age is not an element pf an R.C. 2907.02(A)(2) rape offense.
R.C. 2929.12(B)(6) provides that the fact that "[t]he offender's relationship with the victim facilitated
the offense" is also a seriousness factor. T

[*P40] The trial court stated that it considered the [**16] serjousness of appellant's conduct including
its effect on the young child victim. The court also stated undey R.C. 2929.11 there is a need to punish
appellant for his actions and to deter appellant and others from engaging in such conduct in the future.

[¥P41] In our view the trial court acted within its discretion ip imposing maximum and consecutive
sentences in this case. We find no abuse of discretion of the tiigl court as to sentence iniits application
of the principles and purposes of felony sentencing under R.C, 2929.11 and sentencing factors under
R.C. 2929.12. : '

[*P42] We find appellant's Assignment of Error No. 2 not well-taken.

[*P43] We conclude that justice has been afforded the party-complaining and affirm the judgment of
the Lucas County Court of Common Pleas. Appellant is ordered to pay the costs of this appeal pursuant
to App.R. 24. . '

Judgment affirmed. v : :
A certified copy of this entry shall constitute the mandate purspant to App.R. 27. See also 6th
Dist.Loc.App.R. 4. " :
Mark L. Pietrykowski , J.



Arlene Singer , P.J.
Thomas J. Osowik , J.
CONCUR.
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PROOF OF SERVICE

I, Tony Connin, do hereby Certify that, per Be.C.IL. Pohcy for mailing documents that do: ‘~ .

in a standard embossed envelope, 1 delivered, on this the :.7) day of S)_(Zg , 2012, to aBe C I L
Employee a true and correct copy of the foregoing MEMORANDUM IN SUPPORT OF SRR

JURISDICTION BY TONY CONNIN, addressed to the Lqus County Prosecutor's Ofﬁce, t(_) be

mailed by regular U.S. Mail. . . |
Regpectfully Submitted,

&a\f AN e
@%Ni ONNIN, #655-818
BE.C.L,£.0. BOX 540 .
ST, CLAIRSVILLE, OHIO, 43950
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