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The Trial Court in this case blatantly and obviously viplated Appellant's con8tiiutional :rights..

The Trial Court refused to acknowledge the fact that Appellaqt is not a risk for recidivism, and did not

fit any of the categories to substantiate maximum consecutivQ sentences. The trial'judge even

completely ignored report and recommendations of court apppinted counselors in this case, who were

charged with deciding what would be the best action to take.

This is why Appellant is asking this Honorable Court to review this case. The manifest

injustices being done here are outrageous, and if they are allowed to stand, those same injustii^es could,

be repeated to anyone with legal problems in Appellant's couq^y. The trial court must not be `allowed to

just make mistakes and commit outright violations of constitioional rights without fear of reprimand or

repercussions.

The question here is, if a constitutional right is violateo, what is there that can be done about it?

Should it just be swept under the rug? Or should a spotlight ^p shined upon it, and the injus'tiice

corrected as swiftly as possible? Is this not a justice systein? Then the answer should be obvious.

If these wrongs are not corrected, then a manifest injustice will be allowed to prevail'. This

would go against the very fabric of what this system is built upon. Appellant is sure that, once this

Honorable Court reviews this case in detail, it will see tliat•:w4,at Appellant is saying here isobvious.

Appellant is aware that this Court receives thousands of cases a year, but he is sure that thisront `stands

out, just for the sheer blatant disregard for the law and the copstitution which permeates this qase,

ppellant thanks this Court for its timeAppellant pleads with this Court to accept this case

and consideration in this matter.

Re pectfully Submitted,

- ,.

C T ^ ^VNIN, #655-818
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STATEMENT OF THE CASE AND FACTS:

STATEMENT OF THE CASE:

On August 4t', 2011, the Lucas County Grand Jury filgd an original indictment -charging ,

Appellant Tony Elwood Connin (hereinafter "Appellant") as fallows: seven counts of Gross Sexual

Imposition, felonies of the third degree; seven counts of Rape (four ESP, three Fl); and a single count

of Unlawful Sexual Conduct with a Minor, a felony of the third degree, in the case'identified as

CR02001102183. A warrant was issued for Appellant.

On August 9th, 2011, Appellant and his retained trial cQunsel were present in Court for

arraignment on the charges. Appellant was arraigned on the e^arges, and Appellant was released on his

own recognizance as to the felonies of the third degree. Actu^.l bond was set at $100,000.00, no 10%

allowed, as to each of the first four Rape counts, and further set at $25,000.00, no 10%, as to each of

the remaining Rape counts.

The matter was scheduled for trial to commence on September 13th, 2011.

On August 22"a, 2011, State moved the Court for aPre-Trial inspection of various agency

records and a Request for Immunity concerning the productiQp of 911 tapes from the Toledo•Police

Division, and filed appurtenant subpoenas. The Court subsequently granted the request concerning

immunity and scheduled a hearing concerning the in-camera ipspection of certain records.

Appellant's counsel requested discovery, and State. coipplied with the discovery requests on

August 25th, 2011. The record reveals that State subsequently supplemented the discovery disclosures.

On September 16th, 2011, the Court held a hearing conGerning the request for an. in-camera

inspection of records from the Lucas County Children Servicqs Board. Disclosable documents were

presented to defense counsel and State. Any remaining documents were sealed by the Court, and not
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furtlier disclosed. The matter was scheduled for trial.

On September 13th, 2011, the trial date was vacated at the request of Appellant, and re-

scheduled for September 27t', 2011.

On September 27^', 2011, State filed an information, ioentified as Lucas County case;number

CR0201102537, charging Appellant with two counts of l,ape, felonies of the first degree, and a single

count of Unlawful Sexual Conduct with a Minor, a felony `bf tie third degree. Appellant was arraigned

on the charges.

On that same date, Appellant entered a plea of guilty, Qrally and in writing, to the charges filed

in the information, CR0201102537. Appellant entered guilty pleas to the following: the offense of

Rape, in violation of O.R.C. .$2907 02)(2)&B), a felony of the first degree; Rape, as to the second

counl, in violation of OR.C. .$2907.02(A)(2)&(B); and Unlavyful Sexual Conduct with a Minor, in

violation of O.R.C. k2907.04(A)&(R)(3), a felony of the third degree. The pleas were accepted by the

Court, and Appellant was referred for evaluation by the Pretria.l/Presentence Department artd the Court^ •.

Diagnostic and Treatment Center. Bond was set at $75,000.0Q, no 10% allowed, as to each of the Rape

counts and $50,000.00, no 10% allowed, on the remaining eopnt, for a total bond of $200,000.00. The

matter was scheduled for sentencing hearing to be conducted Qn November 7th, 2011.

Also, on September 27th, 2011, Appellant requested tha.t the matters contained in case.number

CR0201102183 be rescheduled and continued for a Pre-Trial conference on November 7th, 201-1, and

the trial court granted the request.

On November 7th, 2011, both cases pending in Lucas County Common Pleas Court were

continued for further disposition and sentencing on November 21 st, 2011.

On November 21St, 2011, Appellant's sentencing hearijig was held in case number

3
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CR0201102537. Appellant was sentenced as follows: 10..yearS in prison as to count 1 of the

information; 10 years in prison as to count 2; and 5 years as to count 3. Appellant was ordered to seve

the sentences for Rape as to count 1 and 2 consecutively. Thq sentence as to count 3 was ordered^to; be

served concurrently with the first two counts, for a total incarperation term of 20 years. Appellant was

notified of reporting duties. Further, Appellant was ordered tq pay the costs of the action, and' was•

advised of the appellate rights under O.R.C. 52953.08.

Also on that date, State entered a nolle prosequi as, to Lucas County case number

CR0201102183.
^r• .

.. •,
On December 14th, 2011, the judgment entry evidenci4g the sentencing of Appellant 'was filed

and journalized as matter of the record.

On December 15th, 2011, counsel was appointed for Appeal, and a timely notice of Appeal,was

filed on December 20th, 2011. That appeal was denied on October 26th, 2012, and this time appeal"of

that decision to the Supreme Court is currently being filed.

STATEMENT OF THE FACTS:

Appellant entered a plea of guilty to three counts contained in the information filed by State on

September 27t', 2011, in Lucas County case number CR0201 102537. The only facts ori the record are

those stated by the trial court judge at the time of the entrance of the pleas. The judge stated:^

[THE COURT]:.... "In the first two counts are charging felonies of the first degree, the
charges of rape, and they differ in terms of the time pe^iod. So I'm not going to read
each count because some of the language is the same, ^ut the first count charges that,.
you on or between the 25th day of November, 2008, •ano the 20' day of November,
2009, and the second count charges that a day later between the time period of
November 25th, 2009, and the 24th of November in 2010, that while in Lucas County,.
Ohio, you did knowingly engage in sexual conduct wifh another, when the offender
purposely compelled the other person to submit by f©r'pe or threat of force, in violatiori

of2907.02(A)(2) and (B) of the Ohio Revised Code, and other than the time frame, the ... .

elements of the offense are the same as to the first two counts...
...The third count charges that you, who were 18 years of age or older, on or between

the
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25th day of November in 2010, and the 24th day of Apri12011, also in Lucas County, '
Ohio, did knowingly engage in sexual conduct with aqother, not the spouse of the
offender, when the offender knew that the other persoq was 13 years of age or older,,liut
less than 16 years of age, or that the offender was reckjess in that regard,'and that the
offender was ten years or more older than that person. That charge is the offense of
unlawful sexual conduct with a minor..." (Tr. 09-27-2011, pp. 14-15).

ARGUMENT IN SUPPORT OF EACH PROPOSITION PF LAW -

In the present case, the trial court erred at the time of sentencing both by imposing maximum

sentences and imposing consecutive sentences as to the two.tqunts of Rape. The imposition of those

sentences was contrary to law and unsupported by the record.

The trial court violated the terms and guidelines offerQo by O.R.C. $2953.08 by imposing two

consecutive terms for the convictions for the two felonies i.incJerlying this matter. While the penalties

pronounced at the time of sentencing appear to fall within the individual statutory penalties for the

crimes as alleged, the trial court clearly ignored any matter of mitigation as to the impositioriof the

maximum sentence on any count. The record reflects that the Appellant had no previous felony history

as an adult, no history of more than one alleged victim, and no history of any sexual offense: Appellant

could not be considered an habitual sex offender and there is no evidence that any drugs or alcohol

were involved in the commission of the alleged incidents. Although there is some evidence of

depression by Appellant, there is no history of mental illness qr other disability, and no testimbny

offered at the time of the plea indicated that cruelty or threats of cruelty were involved. The trial court

judge further disregarded the recommendations of the court-appointed psychologist, Dr. Mark S.

Pittner, Ph.D., in the Court Diagnostic and Treatment report sp.bmitted that made specific findings that

5
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Appellant is unlike the typical sex offender (Tr. Sentencirag, 1^-21-2011, p. 19) and that Appellant was

an appropriate candidate for therapy and continued self-examiiiation concerning his character (Trx

Sentencing, 11-21-2011, p. 20). Dr. Pittner urged the Court tc^ exercise leniency in sentezicing (Tr ,:;,.

Sentencing, 11-21-2011, p. 20).

The overriding purposes of felony sentencing are to pr.'ptect the public from future criines by

theO.R.C. .$2929.12(D) offender and others, and to punish th^ offender. To achieve those purposes, the
• - • ,

sentencing court shall consider the need for incapacitating the offender, and making restitution to the

victims of the offense. St. V Nichols, 195 Ohio App 3d 323, 2011 Ohio 4671, 2011 Ohio App.LEXIS

3877. O.R.C. 52929.11(A). A court that imposes a sentence fgr a felony has discretion to determine the

most effective way to comply with the purposes and principlep of sentencing as set forth in

O.R.C..02929.11 and 2929.12(A). Although St. V Foster,102 Ohio St.3d 1, 2006 Ohio 856, 845

N.E.2d 470, eliminated judicial fact finding, courts have not ^een relieved of the obligation to consider

the overriding purposes of felony sentencing, the seriousness pd recidivism factors, or the relevant

considerations set forth in O.R.C. $§2929.11, 2929.12 and 29^9•13• St. Y. Hairston,ll$ Ohio St.3d'.

289, 2008 Ohio 2338, ¶25, 888 N.E .2d 1073; St. V. Nichols, supra,¶15.

Appellate courts review felony sentencing using a twp-step procedure under thei guidelines of

St. V. Kalish, 120 Ohio St 3d 23, 2008 Ohio 4912, ¶4, 896 N&2d 124. "The first step is to"'examine •

the sentencing court's compliance with all applicable rules aild statutes in imposing the sentence to

determine whether the sentence is clearly and convincingly contrary to law. " St. V. Stevens, 179 Ohio

App 3d 97, 2008 Ohio 5775, ¶4, 6900 N.E.2d 1037 and St. Y. Nichols, supra,1q16, quoting Kalish . at

V. "If this step is satisfied, the second step requires that the irial court's decision be reviewed under

an 'abuse of discretion standard. "' Id. Generally, an abuse of discretion is an "appellate court's

6
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standard for reviewing a decision that is asserted to be grossly unsound, unreasonable, illegal or

unsu orted bY the evidence." St. V : St.
pp

Kai--ler, 6th Dist. No. L-10-1230, 2011-Ohio-5304, ¶14. Undfr Ohio law, it is well estabiished that an. :

abuse of discretion "connotes more than an error of law or juagment; it implies that the court's attitude

is unreasonable, arbitrary or unconscionable." Blakemore V. Blakemore, 5 Ohio. St.3d 217: 219, 450

N.E.2d 1140 (1983). In the felony sentencing context, an abWe of discretion can be found if the

sentencing court unreasonably or arbitrarily weighs the factor^ in O.R.C. .02929.11 and 2929.12.: S_t.

Y. Nichols, supra,¶16 citing St. V Jordan, 2010 Ohio 3456, $12.

O.R.C. 52929.12 includes factors to be considered in Weighing the seriousness of ari offender's

conduct and those factors to be considered in weighing the li4lihood of the offender's recidivism. The

Court may also consider any other factors that are relevant to iLchieving the purposes and thg principles

of sentencing. St. V Nichols, supra, ¶17, citing St. V Saundgs, GreeneApp. No. 2009 CA 82, 2011

Ohio 391, ¶11.

Some scholars have suggested that all sentencing courts should consider stating its specific

fE)(4)******^^^`^` It has been noted thatfindings concerning sentences as implied by O.R.C. V929.14

St. V. Foster, supra, found both O R. C. ff-2929.14(E) (4) and 2929.19(B) (2) (c) to be unconst}tutionaL

O.R.C.$2929.14(E)(4) has been re-enacted by the legislature,vvhile O.R.C. $2929.18(B)(2)(c).has not.

"An in court explanation [of sentencing matters] gives counsel the opportunity to correct obvious

errors" and "encourages judges to decide how the statutory f^cctors apply to the facts of theK case; "

whereas, "[ijf these important findings and reasons were not given until the journal entry there is the

danger that they might be viewed as after-the fact justificatiotls

7
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2003-Ohio-4165, at¶22****^^***^^

In the present case, it is clear that the trial court judge ^rphose to ignore the proper factors to

O.R.C. $2929.12(D) consider under the felony sentencing sta^^.tes, and chose to proceed in a fashibn.

that is clearly and convincingly contrary to law. The trial court judge admitted that he did not •

understand the impact of the Court Diagnostic and Treatment Center's report (Tr. Sentencing_ 11-21 -

2011, p. 30). The judge indicated that he recognized that the *ppellant was amendable to the,initial

phases of rehabilitation (Tr. Sentencing, 11-21-2011, pp. 30-31). While the judge asserted ori the

record that he considered the seriousness of the offense and t4e potential for recidivism, there 'is

nothing on the record to support the remarks (Tr. Sentencing, 11-21-2011).

The record reflects that the Court did not consider the fLppropriate factors in fashioning a

If this Court were to conclude that Appellant's first assignment of error is not well=taken, it must

consider whether the trial court abused its discretion in imposing the sentences that it did. St.* V

Money, supra; St. V Nicholssupra. ¶19. O.R.G 52929.12(A) mandates that, in exercising its

"discretion, the court shall consider the factoNs set forth in diVisions (B) and (C) this section relating to
0 •.

the seNiousness of the conduct and the factors provided in divisions (D) and (E) of this sectit5n relating

to the likelihood of the offender's recidivism and, in addition, lnay consider any other f.actors th. at are

relevant to addressing those purposes and principles of senteqcing. " The Court did not fully elaborate '

on which, if anyO.R.C. $2929.12(D) factors that it considered in fashioning the sentence for the'

Appellant. Appellant does, however, recognize that the Court does not have to pursuant, to St: V.

8
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Foster, supra„ para. seven of the syllabus. The Court apparqntly considered matters outside the

record, including letters, comments and allegations concerning offenses to which Appellant did not

plead guilty to (Tr. Sentencing 11-21-2011, pp. 32-35). In thi; context, this Coiu.rt must direct its

attention to the seriousness of the offense, the remorse of the ,^,ppellant, the potential for rehabilitation,

and the potential for recidivism.

O.R.C. $2929.12(B) factors are considerable in length, A review of those that do not exist in

this case include: a) evidence that the injury to the victim was, exacerbated because of the pliysical or

mental condition of the victim; b) that the victim suffered diagnosed psychological or economic •harm;

c) Appellant held a position of public trust; d) that Appellant was obligated by his profession to prevent

such occurrences; e) that Appellant used his professional occ-4pation to facilitate the offense; f) that

Appellant committed any offense for hire; and g) that there is pny evidence that the offenses alleged

wexe motivated by prejudice based on race, ethnic background, gender, sexual orientation, or religion.

In this matter, nothing on the record or any investigative repQrt would justify any conclusion otherwise.

While there is no doubt that the alleged offenses were serious^ this Court cannot conclude tbat they

were not "more serious than conduct normally constituting the offense as contemplated by,

O.R.C.S2929.12(B). Any psychological effect on the victim qoes not fall within the statutory

•definition of "physical harm." St. V. Dawson (1984) 16 OhiaApp.3d 443, 16 Ohio Bar 515,476.
..,

N.E.2d 382; St. V.1lrichols, supra,1[28.

Further, a court "shall consider" all of the following f4ctors that apply to the alleged offender,

and any other factors, as factors indicating that the offender is "likely to commit" future*crimes: 1) at

the time of committing the offense, the offender was under release from confinement before'trial or

sentencing, was under post-release control for an earlier offerlse, or had been unfavorably terrriinated

9
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from post-release control for a prior offense; 2) the offender pyeviously was adjudicated a delinquent

child or had a history of criminal convictions; 3) the offend'er has not been rehabilitated, to a

satisfactory degree after previously being adjudicated a delinjuent child or has not responded favorably

to sanctions previously imposed for criminal convictions; 4) $e offender has demonstrated a pattern of

drug or alcohol abuse that is related to the offense, and the offender refuses to acknowledge th- at he has

demonstrated that pattern, or the offender refuses treatment fqr the drug or alcohol abuse; and 5) the

offender shows no genuine remorse of the offense. See O.R. ^, $2929.12(D).

With respect to Appellant's likelihood of committing f}iture crimes, several of the stxtutory

factors are inapplicable because Appellant had no felony crirrljnal history as an adult, and it would

appear that any juvenile offenses were unrelated in nature and that Appellant was sufficieritly

rehabilitated as a juvenile. There is no evidence of drug or alqohol abuse by Appellant. The fecord

feflects that he was recommended as a good candidate for treq^ment by the Court Diagnostic and

Treatment report. The record reflects remorse being expresseo by Appellant and by comments:made by

the Prosecutor (Tr. 11-21-2011 Sentencing, p. 16, 21). There 'do not appear to be present any of the

statutory factors indicating a likelihood of committing future primes.

According to O.R.C. $2929.12(E), the factors indicatipg that an offender is not likely to commit

future crimes include: 1) prior to committing the offense, the offender had not been adjudicated a

dilinquent child; 2) prior to committing the offense, the offender had not been convicted of oi pleaded

guilty to a criminal offense; 3) prior to committing the offensi^s, the offender had led a law-abiding life

for a significant number of years; 4)the offense was committed under circumstances not likelyto recur;

and 5) the offender shows genuine remorse for the offense.

Appellant in the present case has generally led a law-abiding life, without any significant

10



incident since he was approximately 16 years of age. His reMorse makes it less like that he would

commit future offenses, and the circumstances concerning the sole victim are not likely to occur again
°

in the future. Other than the juvenile delinquency findings, a tninor matter with the system,`°ali other

factors are present in this case.

While a trial court has descretion to impose any senterlce within the authorized statuto.ry. range,

in exercising its discretion, it is nonetheless required to cpnsiqer the statutory policies and factors that

apply to every felony offense. St. V. Nichols, supra,1134. 7ns6far as few, if any, of the statutory factors

applied to suggest that the current offense was more serious t4an conduct normally constituting the

offense, and there were no statutory or non-statutory factors t^nding to show that Appellant is likely to

commit future crimes, and most of the statutory factors woul4 show that he would not comrLiit future

crimes, this Court, like the Appellate Court reviewing the conyiction in St. V. Nichols, supra, would be

hard-pressed to deduce the trial court's basis for imposing maXimum consecutive sentences in this case.

The sentencing judge should consider every convictO person as an individual and every case as

a unique study in the human failing that sometimes mitigate, $ometimes magnify, the crime and

punishment to ensure justice. St. Y. Nichols, supra,¶36, citing Pepper V U.S. (2011) US

131 S.Ct.1229,1240,179 L.Ed.2d 196, further citing Koon i: U.S., 518 US 51, 55, 58 S.Ct. 59, 82

L.Ed. 43. The sentencing court must take in to account the circumstances of the offense as well as the

character and propensities of the offender. Pennsylvania ex :Rel Sullivan V Ashe,'(1937) 302 US 51,

55, 58 S.Ct. 5159, 82 L.Ed.43.

The current case is significantly different from this CQlut of Appeals recent ruling concerning

the appropriateness of sentencing in St. V. Miltz,, (Sixth Dist Court ofAppeals, Lucas County, Case
,..

No L-10-1339, decided February 24th, 2012). In Miltz, this -Court recognized that while there is no
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mandate for judicial fact finding, the Court recognized that a§entencing court is to consider the

statutory factors as recited in O.R. C. 6,$2929.11 and 2929.12. In 1Altz, this Court of Appeals ratif ed

the sentencing court's conduct because there existed a number of statutory factors: that defendant liad a

significant history of multiple misdemeanor and felony convi^tions, that defendant suffered from

certain mental issues, and the trial court made findings on the record concerning specific threats.

Additionally, that defendant had previously been convicted of a sex offense. This Court cannot now

say that the current matter satisfies its own analysis outlined ip Miltz since it specifically cited the

statute in its reasoning. ^. :.

While this trial court recited that it had considered the factors of the sentencing statutes,.merelys

reciting those phrases are not sufficient to make a sentence laWful. The listing of factors that the court

'its`.,"shall consider" is not merely a regurgitation of meaningless words. The trial court abusedl.

discretion in sentencing Appellant as it did, and the matter mu,st be vacated, reversed and returr ed to

the trial court for proper proceedings. '.,

rTT„rd'Ni,rr ..JV^onnuncrr7nJv !1T 7. AVU NITMRF.R THRF.F: "THE STATE

The conviction of Appellant for the counts of Rape, an4 Unlawful Sexual Conduct with a Minor

must be reversed as the record failed to produce legally suffrcient evidence to support the convictions.

At the time of the plea, there was insufficient evidence to proye penetration, for or threat of force,

stimulation or sexual satisfaction, sexual conduct, or the identification of the alleged victim, and

consequently the verdicts fail as a matter of law. See St V H^wn (2000), 138 OhioApp.3d 449; 471.

The trial court judge only recited the language as contained iil the information and provided
. .^.

guidance or further factual information that would justify a, gujilty finding (Tr., Plea, 09-2702911; pp.

13-15).

12



"An appellate court's function when reviewing the suff;ciency of the evidence to support a

criminal conviction is to examine the evidence admitted at traql to determine whether such evidence, if

believed, would convince the average mind of the defendant's guilt beyond a reasonahle doubt: 1'he

relevant'inquiry is whether, after reviewing the evidence in a'llght most favorable to the p^osecution, .

any rational trier offact could have found the essential elemepts of the crime proven beyond a'

reasonable doubt. " St. V Jenks (1991), 61 Ohio St.3d 259, y^ ra. 2 of the syllabus.

Further, while a guilty plea admits the facts set forth il the indictment, the trial court must. :,

determine that the defendant understands the nature of the chirges that he enters into as part:of,the

plea. Under the totality of the circumstances, the defendant rrpst subjectively understand the:

implications of his plea and the rights that he is waiving. St V. Greathouse,158 Ohio App:3d 135,

2004-Ohio-3402. In the present case, there is no description 9-f the offenses as charged thatmeet the

statutory definitions of Rape or Unlawful Sexual Conduct. C^rim.R.ll (C)(2)(a) requires the tiial court-

before it may accept a guilty plea or no contest plea-to deternline that a defendant understands the

nature of the charges. Here this Trial Court did not outline or define what, if anything, constituted

"Rape" or "Unlawful Sexual Conduct. " The activity complalned of is specifically defined iff.`O R.G

.U2907. 01, but there is no evidence to the effect that "sexual cclnduct ", th underlying term for the

offenses in all three counts, was ever established. In fact, the !ater dialogue between the judgeand

Appellant at the time of sentencing revealed the confusion on ^ehalf of Appellant as to the true nature

of the charges against him (Tr. Sentencing, 11-21-2011, pp. 31-32). The judge should have made

further inquiry at the time of the plea and the time of sentencipg, yet he failed to do so.

This Court should determine that evidence and fats regited were insufficient as a matter of.law,

and the matter should be reversed and remanded for appropriqte action. A judgment or acquittal must

0 . 13



be entered for Appellant.

IN 0 FOUR: "THE

ADEQUATE MENS REA"

In the present case, there is a substantial error in the processing of the information tkiat.charges

Appellant, and the subsequent proofs that the State of Ohio nWst provide at the time of trialr There was

no provision and no proof of the requisite state of mind, ormoycs rea that State must prove 4s :an

essential element of any count that was alleged. Appellant in fhe present case was charged with.both

Rape and Unlawful Sexual Conduct with a Minor. The judge, accepting the plea, found him guiltX o,f
,r^ ..

all three counts, but the information does not address the issuc of the requisite intent required to

commit any crime. Recently, the Supreme Court of Ohio fou4d that when an indictment fails: to charge

a mens rea element of a crime, the result is structural error, aiqd the error may be raised at tlie appellate

level, even though not raided at the trial court level. St V. Coton,118 Ohio St.3d 26, 885 NE 2d 917,

2008-Ohio-1624. It is essential that the culpable mental state of the perpetrator be charged and proven

at the time of a plea or trial. Such failure is especially exacerbated when there are multiple or .

cumulative errors in a plea such as the case before the bar.

CONCLUSION:

For the foregoing reasons, the sentencing decision.of t^e trial court should be reversed and'the

charges as alleged be dismissed, and Appellant should be acqqitted, or alternatively, the sentericing

decision and other findings of the trial court should be reversed and remanded for new proceedings:

Submitted,
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Court of Common Pleas (Ohio) on two counts of rape in violation of R.C. 2907.02(A)(2) and (B), and
one count of unlawful sexual conduct with a minor, a violatioz} of R.C. 2907.04(A) and (B)(3):
Defendant argued, inter alia, that the trial court erred in imposlng maximum sentences and consecutive

sentences and the sentences are contrary to law.
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waived defendant's right to challenge his conviction on the grqunds of insufficiency of the evidence.
Appellant waived his right to an indictment and agreed to proceed on criminal charges brought by
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HN11 R.C. 2929.12(B)(1) identifies age as a seriousness•fa4-tor where the physical or mental
injury suffered by the victim of the offense due to thef conduct of the offender was
exacerbated because of the physical age of the victim, Age is not an element of an R.C.
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OPINION

DECISION AND JUDGMENT
PIETRYKOWSKI, J.
[*Pl] Tony Elwood Connin appeals his convictions and sentqnces in the Lucas County Court of

Common Pleas on two counts of rape, both violations,of R.C. ;907.02(A)(2) and (B) and first degree
felonies, and one count of unlawful sexual conduct with a mirWr, a violation of R.C. 2907.04(A) and
(B)(3) and a third degree felony. Appellant pled guilty tothe c^arges on September 27, 2011.
[*P2] The guilty pleas were pursuant to a plea agreement. Appellant waived his right to a grand jury
and agreed to proceed by information on the criminal charges. The trial court entered a nolle prosequi

on criminal charges brought under an earlier indictment.
[*P3] The trial court sentenced appellant on December 15, 2011. The court ordered appellant to serve
ten years in prison on each rape count and to serve five years ip prison on the unlawful sexual conduct
with a minor count. The court ordered [**2] that the sentence$ on the two rape counts be served
consecutively to each other and the sentence on the unlawful sfxual conduct with a minor count be
served consecutively to those sentences, for a total aggregate lirison sentence of 20 years.
[*P4] Appellant asserts four assignments of error on appeal:

1. Defendant's First Assignment of Error: The trial court erred in imposing maximum sentences
and^consecutive sentences and the sentences are contrary to law.
2. Defendant's Second Assignment of Error: The trial court ab4sed its discretion in imposing the

sentences.
3. Defendant's Third Assignment of Error: The state failed,to prove all essential elements of the

offenses.
4. Defendant's Fourth Assignment of Error: The informationcbarging the appellant is defective
and fails to state the adequate mens rea.

[*P5] We consider the challenges to appellant's convictions ujtder the third and fourth assignments of

error first.
Sufficiency of Evidence Supporting Convictions
[*P6] In Assignment of Error No. 3, appellant argues that thege is insufficient evidence in the record to

support appellant's convictions and that this court should reverse the trial court judgment of conviction
and enter ajudgment of acquittal [**3] on each count. The state argues that appellant is barred by his
guilty pleas from challenging his convictions based upon sufflciency4of the evidence. We agree.
[*P7] The Ohio Supreme Court has recognized that HNl,avalid guilty plea operates as a conviction'.

and requires no factual findings or verdict to support it: .:

Unlike a plea of no contest, which requires a trial court to make a finding of guilt, State v. Bird
(1998), 81 Ohio St.3d 582, 584, 1998 Ohio 606, 692 N.E.2d 1013, a plea of guilty requires no



finding or'verdict. Kercheval v. United Stittes (1927), 274 U.S. 220, 223, 47 S.Ct. 582, 71 L.Ed.
1009 ("Ai'plea of guilty differs in purpose ttnd effect from a mere admission or an extrajudicial
confession; it is itself a conviction. Like a.verdict of a jury it is conclusive. More is not required;
the court has nothing to do but give judoent and sentence"). See also State v. Bowen (1977), 52
Ohio St.2d 27, 28, 6 0.O.3d 112, 368 N.1842d 843. State v. Baker, 119 Ohio St.3d 197, 2008-
Ohio-3330, 893 N.E.2d 163, ¶ 15, holding modified on other grounds, State v. Lester, 130 Ohio

St.3d,.303, 21011-Ohio-5204, 958 N.E.2d 142, paragraph one of syllabus.

[*p8] HN2A valid guilty plea waives a defendant's right to challenge his conviction [**4] on the
grounds of insufficiency of the evidence. §tate v. Hill, 8th Dist. No. 90513, 2008-Ohio-4857, ¶ 6; State

v. Siders, 78 Ohio App.3d 699, 701, 605N.E.2d 1283 (l lth Dist.1992).
[*P9] We find appellant's Assignment of Error No. 3 not well-taken.
[*P10] Appellant waived his right to an ihdictment and agreed to proceed on criminal charges brought

by ihformation. In Assignment of Error No. 4, appellant argues that the information was defective
because it fails to set forth the requisite state of mind, mens rea, to commit the charged offenses.
Appellant relies on the Ohio Supreme CoCfrt decision in State v. Colon, 118 Ohio St.3d 26, 2008-Ohio-

1624, 885 N.E.2d 917 ("Colon I") in making this argument.
[*P11]: Jn response, the state argues that fhe Ohio Supreme Court's decision in State v. Homer, 126

Ohio St.3d 466,-2010-Ohio-3830;935 N1.2d 26, now controls on this issue. Under Homer, HN3,"[a]n
indictment that charges an offense by tracking the language of the criminal statute is not defective for
failute to identify a culpable mental stateivhen the statute itself fails to specify a mental state." Id. at
paragraph one of the syllabus. The state c6ntends that the wording of the information tracks the
criminal,[**5] statutes on both the charg6s of rape under R.C. 2907.02(A)(2) and (B) and charge of
unlawful:. sexual conduct with a minor un4er R.C. 2907.04(A) and (B)(3).
[*P12] : The wordingof the rape charges ^n the information alleges that on specified time periods

appellarit did "knowingly engage in sexudi conduct with another when the offender purposely
compellqd°the other person to submit by fbrce or threat of force" in violation of R.C. 2907.02(A)(2) o
and (B) and is punishable as a first'degre2 felony under R.C. 2907.02(B). In our view, this language
meets or exceeds the mens rea requiremez'lts under Horner. The information adds the word "knowingly"
and otherwise tracks the wording of the statute.
[*P13] Similarly, the wording of the unliwful sexual conduct with a minor charge, inserts the word
"knowingly" to allege that appellant did "inowingly engage in sexual conduct" but otherwise tracks the

wording of R.C. 2907.04(A) and (B)(3).
[*P14] We conclude that the wording of.the information meets or exceeds the mens rea requirements

under Horner. Accordingly, we fmd appellant's Assignment of Error No. 4 not well-taken.

Sentencing
[*P 15] Under Assignments of Error Nos. 1 and 2, appellant argues that the trial court erred with
[**6] respect to sentence. HN4.The Ohio Supreme Court decision in State v. Kalish, 120 Ohio St.3d 23,

2008-Ohio-4912, 896 N.E.2d 124, sets, fofth a two-step analysis to be employed in reviewing felony
sentences on appeal. First, appellate courti are required to "examine the sentencing court's compliance
with all applicable rules and statutes in iniposing the sentence to determine whether the sentence is
clearly and convincingly contrary to law:'4 Id. at ¶ 26. Second, if the first prong is satisfied, the
appe0ate cou]rt reviews the decision impoging sentence under an abuse of discretion standard. Id.

Claim.that Sentences were Clearly and Cdnvincingly Contrary to Law
[*P16] Under Assignment of Error No:J, appellant argues trial court error under the first prong of the

Kalish analysis. Appellant contends that tfie trial court judgment is clearly and contrary to law in its

imposition of maximum and consecutive'sentences.
Imposition of Maximum Sentences
[*P17] The version of R.C. 2929.14(A)(t)in effect at the time of the rape offenses charged under



Counts 1 and 2 of the information set a statutory range of sentpnces for first degree felonies of
imprisonment from a minimum of three to a maximum ten ye4rs. The version [**7] of R.C: .
2929.14(A)(3) in effect at the time of the unlawful sexual conduct with a minor offense charged in
Count 3 set a statutory range of sentence for third degree felo4ies of imprisonment for a minimum of
one to a maximum of five years. The trial court imposed the nWximum sentences of imprisonment

under existing law on all three counts.
[*P18] Appellant does not dispute that the sentences are vvitltin the range of sentences authorized by

statute. Appellant argues that his sentences are contrary to Iaw under the Kalish analysis because they
are contrary to the overriding principles of felony sentencing t4nder R.C. 2929.11 and sentencing .
factors under R.C. 2929.12. Under Kalish, however,HN5, a tr4l court's application of the principles and
purposes of felony sentencing under R.C. 2929.11 and sentencing factors under R.C. 2929.12, in.,
selecting a sentence within the authorized statutory range of s^ntence, is reviewed for error on appeal

under an abuse of discretion standard. Kalish, ¶ 17.
[*P 19] In Assignment of Error No. 2, appellant asserts an abgse of discretion as to his sentences. We

will consider appellant's claims that the trial court erred as to ^ntence in its application of R.C. .
2929.11 and 2929.12 [* * 8] in our consideration of the AssigWent of Error No. 2.
[*P20] In Assignment of Error No. 1, appellant also raises tho fact that 2011 Am.Sub.H.B. No. 86.

took effect on September 30, 2011 and reinstates the requirem^nt ofjudicial fact-finding before a court
imposes consecutive sentences in a felony case. As sentencing in this case occurred on November 21,
2011, the parties agree that the statutory enactment applies. Appellant does not contend, however, that
the trial court failed to make the required findings of fact under R.C. 2929.14(C)(4) before the court

imposed consecutive sentences.
[*P21] We find appellant's argument that the trial court impoFed sentences that are clearly. and

convincingly contrary to law is without merit. We find appella}lt's Assignment of Error No. 1 not well-

taken.
Claimed Abuse of Discretion in Sentencing
[*P22] Appellant argues under Assignment of Error No. 2 th4t the trial court abused its discretion with

respect to sentencing.HN6. An abuse of discretion implies that fhe trial court's attitude is unreasonable,
arbitrary or unconscionable. Blakemore v. Blakemore, 5 Ohio St.3d 217, 219, 5 Ohio B. 481, 450

N.E„2d 1140 (1983).
R.C. 2929.11(A) provides:

HN7A court that sentences an offender for a felony shall [**91 be guided by the overriding
purposes of felony sentencing. The overriding purposes of felqny sentencing are to protect the
public from future crime by the offender and others and to punish the offender using the
minimum sanctions that the court determines accomplish those purposes without imposing an
unnecessary burden on state or local government resources. Tq achieve those purposes, the
sentencing court shall consider the need for incapacitating the pffender, deterring the offender and
others from future crime, rehabilitating the offender, and makipg restitution to the victim of the

offense, the public, or both.

[*P23] HN8R.C. 2929.12 sets forth a non-exhaustive list of "factors to consider in felony sentencing"
including factors relating to the seriousness of the conduct and factors relating to the likelihood of
recidivism. R.C. 2929.12(A). Under the statute, a sentencing cpurt may consider factors not listed in
the statute where relevant to the principles and purposes of felony sentencing. Id.
[*P24] HN9A sentencing court is not required to use anylspecific language to demonstrate that it

considered the applicable seriousness and recidivism factors upder R.C. 2929.12. State v. Arnett, 88
Ohio St.3d 208, 215, 2000 Ohio 302, 724 N.E.2d 793 (2000); [**10] State v. Warren, 6th Dist.,No. L-
07-1057, 2008-Ohio-970, ¶ 9; State v. Braxton, 10th Dist. No. 04AP-725, 2005-Ohio-2198, ¶ 27. The



Ohio Supreme Court has recognized that Where a trial court fails to put on the record its consideration
of R.C. 2929.11 and 2929.12, it is presuniid that the court gave proper consideration of those statutes.
Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912, 896 N.E.2d 124, at ¶ 18, fn. 4.
[*P25] While 2011 Am.Sub.H.B. No. 86 reinstated the requirement that trial courts make statutorily

mandated findings of fact before imposing consecutive sentences, the statute nevertheless does not
require trial courts to state their reasons fcir imposing consecutive sentences. State v. Owens, 5th Dist.
No. 11 CAl 04, 2012-Ohio-4393, ¶ 37; State v. Walker, 8th Dist. No. 97648, 2012-Ohio-4274, ¶ 84.-
[*P26] Prior to sentencing, the trial court ordered preparation of a presentence investigation report'

(PSI). It also referred appellant to the Coiift Diagnostic and Treatment Center for a general presentence
evaluation. The trial court stated at senteneing that it had reviewed a PSI report and a report by Dr.
Mark S. Pittner, Ph.D., a clinical psychol6gist. at the Court Diagnostic and Treatment Center, [* * 11 ] on

appellant.
[*P27] These materials demonstrate that appellant lived with the child victim and her mother for ten

or more years and that appellant engagedin`oral sex, digital penetration, and other sexual contact with
the child victim on a recurring basis for y^arsi Appellant pled guilty to rape offenses that occurred
during the period of time that the child w4s 11 and 12 years of age. He pled guilty to an unlawful
sexual conduct with a minor charge that oCcurred when the child was age 13. The child victim reported
that appellant had threatened to abuse her friends if she did not submit to appellant's sexual demands.
[*P28] Appellant argues first that the trial court "considered matters outside the record, including

letters, comments, and allegations concerrYing offenses to which the Appellant did not plead guilty."
Appellant cited this court to pages of the 4entencing hearing transcript in support of the claim.
[*P29] The cited portion of the sentencilig hearing transcript includes a discussion of letters from third

parties to the trial court, sent on appellant's behalf, with recommendations as to sentence. These letters
and a similar statement by appellant to Dit Pittner were discussed by the trial court [* * 12] and
appellant at the hearing. The trial court stdted that the letters and a prior statement by appellant
contained the same misconception as to tYle nature of appellant's convictions. The trial court stated that
the letters included statements that appell4nt pled guilty just to spare his family and the victim of any
more pain and that his actions were more hke gross sexual imposition rather than rape.
[*P30] The court reviewed the claims and appellant's own prior similar statement with appellant and

explained that proof of sexual intercourse was not required for a conviction of rape under R.C.
2907.02(A)(2) and (B). See definition of Aexual conduct in R.C. 2907.01(A).
[*P31] The court stated:

I know that at one point you had said = arid I forget if you said it in open court or in another letter
- that you thought you are really more gu[lty, of just gross sexual imposition.
Well, under the laws of the State of Ohio, digitally penetrating the vagina of a child is a form of
rape. All right. Performing oral sex on a young child is a type of rape. All right.
So when I hear your statements and when I hear - I have a letter here saying that he accepted a
plea deal:that he is not completely guilty df just to [* * 13] spare his family and the victim any

more pain: That's not right, is it?
That's not true.

[*P32] In. our view, the trial court's inquiiy was an appropriate effort to assure, before proceeding to
sentence; that appellant understood the nature of the charges to which he had pled guilty and did not
now.. .deny guilt. We find no'abuse of disci'^tion by the trial court in this line of inquiry.
[*P33] ' Under this assignment of error, a^pellant also objects to consideration of "allegations

concerning offenses to which the Appellaht did not plead guilty." Appellant has not identified any
specific allegation to which he objects. We therefore must consider the issue in general terms.
[*P34] HN1QIt is longstanding Ohio law tliat a sentencing court is not limited to consideration of prior



convictions alone in determining sentence. We recently reviewed the issue in the decision of State v.
Degens, 6th Dist. No. L-11-1112, 2012-Ohio-2421, ¶ 19:

The Ohio Supreme Court has recognized that sentencing courts are "to acquire a thorough grasp
of the character and history of the defendant before it." State v, Burton, 52 Ohio St.2d 21, 23, 368
N.E.2d 297 (1977). Consideration of arrests for other crimes cpmes within that function. Id: Ohio
[* * 14] recognizes that sentencing courts may consider at sentipcing. charges that were rediiced

or d,ismissed under a plea agreement. State v. Robbins, 6th"Di3t. No. WM-10-018, 2011-Ohio-
4141; ¶ 9; State v. Banks, 10th Dist. Nos. AP-1065, 10AP-1060, and 10AP-1067, 2011-OhiQ,-.
2749, ¶ 24; State v. Johnson, 7th Dist. No. 10 MA 32, 2010-Obio-6387, ¶ 26.

[*P35] We find appellant's objections to the materials considered by the trial court at sentencing to be

without merit.
[*P36] The central argument of appellant under Assignment pf Error No. 2 is the claim that the trial

court abused its discretion as to sentence on the basis that the 4entences imposed by the court are
contrary to the overriding purposes of felony sentencing under R.C. 2929.11 and sentencing factors

under R.C. 2929.12.
[*P37] Appellant argues that no R.C. 2929.12(B) factors exist on which to conclude the offenses are

more serious than conduct normally constituting the offense.,8s to risks of recidivism, appellant argues
that the court failed to consider that Dr. Pittner of the Court Diagnostic and Treatment Center identified
him as a good candidate for sex offender treatment in that he is "amenable to therapy and open to
examining his own inappropriate [* * 15] behavior." Appellant argues that it is undisputed that he has
shown remorse and that he has no adult criminal felony record, Appellant was age 31 at the time of
sentencing. Appellant argues that there are no factors presented showing a risk of recidivism.
[*P38] The state argues that the victim was very young, the a^use occurred over a substantial period

of her life, and her relationship with appellant facilitated the offense': The state argues that the
psychological impact of sexual abuse on children is well recognized and that these facts demonstrate
the existence of factors supporting treatment of the offenses as more serious than conduct normally
constituting the offense of rape under R.C. 2907.02(A)(2).
[*P39] HN11R.C. 2929.12(B)(1) identifies age as a seriousness factor where "[t]he physical or mental

injury suffered by the victim of the offense due to the conduct pf the offender was exacerbated because
of the physical * * * age of the victim." Age is not an element pf an R.C. 2907.02(A)(2) rape offense.
R.C. 2929.12(B)(6) provides that the fact that "[t]he offender's relationship with the victim facilitated

the offense" is also a seriousness factor.
[*P40] The trial court stated that it considered the [* * 161 serjousness of appellant's conduct including

its effect on the young child victim. The court also stated iunder R.C. 2929.11 there is a need to punish
appellant for his actions and to deter appellant and others frorg engaging in such conduct in the future.
[*P41] In our view the trial court acted within its discretion ip imposing maximum and consecutive

sentences in this case. We find no abuse of discretion of the t'ri#l court as to sentence in -its application

of the principles and purposes of felony sentencing under R.C, 2929.11 and sentencing factors under

R.C. 2929.12.
[*P42] We find appellant's Assignment of Error No. 2 not well-taken.
[*P43] We conclude that justice has been afforded the partycpmplaining and affirm the judgment of

the Lucas County Court of Common Pleas. Appellant is ordered to pay the costs of this appeal pursuant

to App.R. 24.
Judgment affirmed.
A certified copy of this entry shall constitute the mandate ^urs.iant to App.R. 27. See also 6th

Dist.Loc.App.R. 4.
Mark L. Pietrykowski , J. •



Arlene Singer, P.J.
Thomas J. Osowik, J.
CONCUR.
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PROOF OF SERVICE

I, Tony Connin, do hereby Certify that, per Be.C.I. Pojicy for mailing documents 'that do iaot f t

in a standard embossed envelope, I delivered, on this the day of , 2012, to a Be C.I.

Employee, a true and correct copy of the foregoing MEMOP*ANDUM IN SUPPORT OF

JURISDICTION BY TONY CONNIN, addressed to the Luqps County Prosecutor's Office, to be

mailed by regular U.S. Mail.

ly Submitted,

Tl^ ZNI N, #655-818
.C. . BOX 540

S^', CLAIRSVILLE, OHIO, 43950
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