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INTRODUCTION

In 2007, a Cuyahoga County jury convicted Plaintiff-Appellee Yanko Mansaray

("Mansaray") of drug possession with major drug offender and firearm specifications, possession

of criminal tools and weapons under disability. Comp. ¶1-2. Mansaray appealed his

convictions. In 2010, the Court of Appeals found the trial court erred in denying his pretrial

suppression motion. In 2011, this Court denied leave to appeal the Eighth District's decision by

a vote of 5-2. 04/06/2011 Case Announcements, 2011-Ohio-1618, (O'Connor and Lanzinger,

JJ., dissenting). Because of the Eighth District's decision that an improper search occurred, the

State was unable to proceed with prosecuting Mansaray and therefore dismissed the criminal

charges. Comp. ¶4. Mansaray avoided serving an eleven year sentence and subsequently filed

an action in the Cuyahoga County Court of Common Pleas seeking a declaration that he was a

wrongfully imprisoned individual under R.C. 2743.48(A).

STATEMENT OF THE CASE AND FACTS

To obtain compensation for wrongful imprisonment, a claimant must prove that he meets

the criteria outlined in R.C. 2743.48(A). At issue here is the "error in procedure" requirement

contained in subparagraph (A)(5). The plain language of (A)(5) makes clear that any alleged

error in procedure must be after imprisonment in order to receive, compensation. Thus, to

survive a motion to dismiss, Mansaray's complaint must allege, among other things, a qualifying

error in procedure - i.e. one that happened after his imprisonment. Because Mansaray's

complaint failed to allege such an error, or the alternative grounds of actual innocence under

(A)(5), the State moved for dismissal under Civil Rule 12(B)(6). After a thorough review, the

trial court granted the State's motion and dismissed Mansaray's civil action with prejudice. Tr.

Op. at p. 5. The trial court reasoned, "a plain reading of the statute precludes [Mansaray] from

1



recovery, and [as he] has set forth no alternate causes of action or prayers for relief, it is apparent

that [Mansaray] can prove no set of facts that would entitle him to relief in this matter. Id.

Mansaray appealed, once again, to the Eighth District. Not only did the Court of Appeals

reverse the trial court's dismissal, but it concluded - in the absence of any evidence - that

Mansaray was entitled to be paid. The Eighth District reversed and held that it was bound by its

earlier decision in Dunbar v. State, No. 97364, 2012-Ohio-707 (8th Dist.) which is also presently

before this Court.' See App. Op. at ¶ 16. Finding once again that Ohio's wrongful

imprisonment statute is "a remedial statute that must be construed liberally" the Eighth District

found that Mansaray's claimed error qualified. Id. at ¶16 citing Dunbar, 2012-Ohio-707, ¶16.

The State moved for reconsideration of the Eighth District's judgment advancing three

grounds. First, the premature conclusion of the panel that the first :four elements of Ohio's

wrongful imprisonment statute were conclusively proven by Mansaray erroneously addressed the

merits of Mansaray's claims. Second, the Eighth District's assumption that R.C. 2748.43(A)(1)

through (A)(4) were established conflicts with this Court's holdings in Gover v. State, 67

Ohio.St.3d 93 (1993) and Walden v. State, 47 Ohio St.3d 47, 52 (1989). This Court has

previously and repeatedly held that the wrongful imprisonment statute was never meant to

compensate those who "merely avoided criminal liability." Id. Finally, the Eighth District's

conclusion that "[a] plain reading of the relevant portion of R.C.2743.48(A)(5) requires that (1)

after the individual's sentence...(2) the individual was released because of an error in procedure"

impermissibly rewrote the plain language of the statute. Ap. Op. ¶ 16. The Eighth District

denied the State's motion for reconsideration. This Court granted discretionary review.

1 Dunbar was recently argued on February 6, 2013. Ohio Sup. Ct. No. 2012-0565.
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LAW AND ARGUMENT

The State of Ohio's Proposition of Law No. I: The Fourth Amendment's

exclusionary rule is inapplicable to a subsequent civil proceeding for wrongful

imprisonment under R. C. 2743.48.

The Court of Appeals determined that because guns and drugs were seized from

Mansaray's residence in violation of the Fourth Amendment, the criminal trial court's failure to

exclude that evidence constituted an "error in procedure" that, upon the State's election not to

retry the case, entitled Mansaray to be declared wrongfully imprisoned individual pursuant to

R.C., 2743.48(A). But if the criminal trial court committed reversible error by failing to exclude

such evidence pursuant to the Fourth Amendment's exclusionary rule, that may entitle the

defendant to a new criminal trial. However, it does not result in the defendant's release from

custody and assuredly does not entitle the defendant to obtain damages from the State of Ohio in

a civil action for wrongful imprisonment under R.C. 2743.48. Because the Court of Appeals

wrongly determined that the criminal court's error required the civil trial court to declare

Mansaray to have been wrongfully imprisoned, the judgment of the Court of Appeals should be

reversed.

This Court has already recognized that "[g]enerally, the exclusionary rule has not been

applied in civil cases[.]" State, ex rel. Rear Door Bookstore v. Tenth Dist. Ct. of Appeals, 63

Ohio St.3d 354, 364, 588 N.E.2d 116, 125 (1992). Furthermore, the U.S. Supreme Court has

repeatedly declined to extend the exclusionary rule to civil proceedings seeking deportation. See,

I.N.S. v. Lopez-Mendoza, 468 U.S. 1032, 104 S.Ct. 3479, 82 L.Ed.2d 778 ( 1984).

In a criminal trial, the State must establish the defendant's guilt by proving each of the

essential elements of the crime beyond a reasonable doubt. R.C. 2901.05(A). In contrast, R.C.

2743.48 places the burden of proof on the claimant. Thus, not only are the burdens of proof
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reversed, but the ultimate questions answered in each proceeding also differ greatly. In a

criminal trial, the State may not compel the accused to testify. Walden v. State, 47 Ohio St.3d 47

at 51. In a wrongful imprisonment action,.the State has available to it all manner of tools for

obtaining information directly from the claimant. The State may seek written discovery in the

form of interrogatories or requests for admission. See Civ. R. 33, Civ. R. 35. And the State may

compel the claimant to testify at a deposition or at trial. See Civ. R. 30. Even if the claimant

were able to assert his Fifth Amendment privilege 'and avoid testifying-perhaps due to the

possibility of prosecution in another jurisdiction-the State would be free to request an adverse

inference. See, e.g., State ex rel. Verhovec v. Mascio, 81 Ohio St. 3d 334, 337 (1998) (quoting

Baxter v. Palmigiano, 425 U.S. 308, 318 (1976)) ("`The Fifth Amendment does not forbid

adverse inferences against parties to civil actions when they refuse to testify in response to

probative evidenceoffered against them[.]"') It defies logic to suggest that the State's inability to

proceed with prosecution because of an improper search automatically entitles that defendant to

be paid.

The exclusionary rule's inapplicability to statutory wrongful imprisonment cases is allied

with this Court's longstanding mandate that "the General Assembly intended that the court of

common pleas actively separate those who were wrongfully imprisoned from those who have

merely avoided criminal liability." Walden v. State, 47 Ohio St.3d 47, 547 N.E.2d 962 (1989).

Mansaray cannot escape the inconvenient fact that over 100 times the bulk amount of M.D.M.A.

was found by U.S. Marshals in his residence, resulting in a sentence of eleven years in prison. A

criminal defendant who wins his case on a suppression issue has just avoided criminal liability.

Suppression of the wrongfully obtained evidence in criminal proceedings does not magically

make the contraband disappear in the real world. A Fourth Amendment violation found by a
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reviewing appeals court and resulting in suppression does not confer upon the accused moral

absolution of the hard facts that landed him in court. Although the drugs vanished for purposes

of Mansaray's criminal trial, they have once again reappeared now that Mansaray seeks

compensation in this separate, civil proceeding. The decision below fails to recognize these

distinctions and should be overturned.

The State of Ohio's Proposition of Law No. II: R.C. 2743.48(A)(5) bars an

action for wrongful imprisonment when the claimant's alleged "error in

procedure" is a trial court's denial of claimant's motion to suppress evidence

that is subsequently reversed and the State elects to not retry the

DefendantlClaimant.

A. The General Assembly has created a comprehensive framework for

providing compensation for wrongful imprisonment.

In 1986, the General Assembly enacted R.C. 2743.48, creating a cause of action against the

State for wrongful imprisonment. This statutory scheme "replac[ed] the former practice of

compensating wrongfully imprisoned persons by ad hoc moral claims legislation." Walden v.

State, 47 Ohio St. 3d 47, 49 (1989). Each such claim is a two-step process. First, the claimant

must obtain a declaration from a common pleas court that he is a wrongfully imprisoned person

as that term is defined in R.C. 2743.48(A). Second, upon securing this declaration, the claimant

may file a civil action in the Court of Claims to recover damages. Griffith v. City of Cleveland,

120 Ohio St. 3d 35, 2010-Ohio-4905 ¶ 30; see also Walden, 47 Ohio St. 3d at 49-50. Intended

to address "a narrow legal problem by providing compensation to innocent persons who have

been wrongfully convicted and incarcerated for a felony, *** [t]he enactment of R.C. 2743.48

was necessary to authorize compensation because the state, even after the waiver of sovereign

immunity in R.C. 2743.01, remained generally immune from lawsuits by persons who were

wrongfully convicted and incarcerated." Bennett v. Ohio Dept. of Rehab. and Corr., 60 Ohio

St.3d 107, 110 (1991).
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To that end, R.C. 2743.48(A), as originally enacted in 1986 in Sub. H.B. 609, provided as

follows:

(A) As used in this section, a "wrongfully imprisoned individual" means an
individual who satisfies each of the following:

(1) He was charged with a violation of a section of the Revised Code by an
indictment or information prior to, or on or after, the effective date of this
section, and the violation charged was an aggravated felony or felony.

(2) He was found guilty of the particular charge or a lesser-included offense by
the court or jury involved, and the offense of which he was found guilty was an

aggravated felony or felony.

(3) He was sentenced to an indefinite or definite term of imprisonment in a state
penal or reformatory institution for the offense of which he was found guilty.

(4) Subsequent to his sentencing and during or subsequent to his imprisorunent, it
was determined by a court of common pleas that the offense of which he was
found guilty, including all lesser-included offenses, either was not committed by
him or was not committed by any person.

141 Ohio Laws, Part III, 5351, 5351-52.

Reviewing that law as originally enacted, the Ohio Supreme Court explained that the

General Assembly intended to require proof that the claimant was innocent so that the court of

common pleas could "actively separate those who were wrongfully imprisoned from those who

have merely avoided criminal liability." Walden v. State, supra, 47 Ohio St.3d at 52, Indeed,

even "a previous finding of not guilty is not sufficient to establish innocence. The petitioner

seeking to establish a claim for wrongful imprisonment must produce more evidence than a

judgment of acquittal, which is merely a judicial finding that the state did not prove its case

beyond a reasonable doubt." Ellis v. State, 64 Ohio St.3d 391, 393 (1992); State ex rel. Tubbs

Jones v. Suster, 84 Ohio St.3d 70, 72 (1998) (emphasis sic.). Under Gover v. State, 67 Ohio

St.3d 93 (1993), a claimant seeking compensation for wrongful imprisonment must prove that at
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the time of the incident for which he was initially charged, he was not engaging in any other

criminal conduct arising out of that incident. Id. at syllabus.

In 1989, R.C. 2743.48(A) was amended by Am. H.B. 623 which, following its adoption

provided as follows:

(A) As used in this section, a "wrongfully imprisoned individual" means an

individual who satisfies each of the following:

(1) He was charged with a violation of a section of the Revised Code by an

indictment or information prior to, or on or after September 24, 1986, and the

violation charged was an aggravated felony or felony.

(2) He was found guilty of, but did not plead guilty to, the particular charge or a

lesser-included offense by the court or jury involved, and the offense of which he
was found guilty was an aggravated felony or felony.

(3) He was sentenced to an indefinite or definite term of imprisonment in a state
penal or reformatory institution for the offense of which he was found guilty.

(4) The individual's conviction was vacated or was dismissed, or reversed on
appeal, the prosecuting attorney in the case cannot or will not seek any
further appeal of right or upon leave of court, and no criminal proceeding is
pending, can be brought, or will be brought by any prosecuting attorney,

city. director of law, village solicitor, or other chief legal officer of a
municipal corporation against the individual for any act associated with that

conviction.

(5) Subsequent to his sentencing and during or subsequent to his imprisonment, it was
determined by a court of common pleas that the offense of which he was found guilty,
including. all lesser-included offenses, either was not committed by him or was not

committed by any person.

142 Ohio Laws 4675, 4675-76 ( emphasis added to reflect statutory amendments.).

In 1994, Am. Sub. H.B. 571 amended R.C. 2743.48(A)(3) only to substitute the word

"correctional" in place of the former expression, "penal or reformatory." 145 Ohio Laws, Part

IV, 6342, 6389.

As is most pertinent here, Sub. S.B. 149, effective April 9, 2003, amended R.C.

2743:48(A) to provide as follows:
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(A) As used in this section and section 2743.49 of the Revised Code, a

"wrongfully imprisoned individual" means an individual who satisfies each of

the following:

(1) The individual was charged with a violation of a section of the Revised Code
by an indictment or information prior to, or on or after, September 24, 1986, and
the violation charged was an aggravated felony or felony.

(2) The individual was found guilty of, but did not plead guilty to, the particular
charge or a lesser-included offense by the court or jury involved, and the offense

of which the individual was found guilty was an aggravated felony or felony.

(3) The individual was sentenced to an indefinite or definite term of
imprisonment in a state correctional institution for the offense of which the

individual was found guilty.

(4) The individual's conviction was vacated or was dismissed, or reversed on
appeal, the prosecuting attorney in the case cannot or will not seek any further
appeal of right or upon leave of court, and no criminal proceeding is pending, can
be brought, or will be brought by any prosecuting attorney, city director of law,
village solicitor, or other chief legal officer of a municipal corporation against the
individual for any act associated with that conviction.

(5) Subsequent to sentencing and during or subsequent to imprisonment, an
error in procedure resulted in the individual's release, or it was determined

by a court of common pleas that the offense of which the individual was found

guilty, including all lesser-included offenses, either was not committed by the

individual or was not committed by any person.

149 Ohio Laws, Part II, 3545, 3545-46 (emphasis added to reflect statutory amendments.).

Reviewing the Ohio Legislative Service Commission analysis of Sub. S.B. 149, this

Court observed that the substantive change to R.C. 2743.48(A)(5):

expands the criteria that an individual must satisfy to be considered a "wrongfully
imprisoned individual" to include the condition that subsequent to sentencing and
during or subsequent to imprisonment, an error in procedure resulted in the
individual's release as an alternative to the condition that subsequent to
sentencing and during or subsequent to imprisonment it was determined by a
court of common pleas that the offense of which the individual was found guilty
was not committed by the individual or by any other person.

Griffith v. City of Cleveland, 128 Ohio St.3d 35, 2010-Ohio-4905, ¶ 21.



Most recently, the General Assembly codified this Court's decision in Griffin by

amending the (A)(5) yet again, but leaving the opening eighteen words entirely intact. R.C.

2743.48(A)(5)'s latest version (effective 9/10/2012) now reads: "Subsequent to sentencing and

during or subsequent to imprisonment, an error in procedure resulted in the individual's release,

or it was determined by the court of common pleas in the county where the underlying

criminal action was initiated that the charged offense, including all lesser-included offenses,

either was not committed by the individual or was not committed by any person." (Amended by

129th General Assembly 2012 HB 487, § 101.01). (emphasis added to reflect new statutory

amendments).

With that historic background as to the law in question, it is appropriate now to explore

more fully the issue presented in the proceedings below.

B. The Plain Language of R.C. 2743.48(A)(5) Bars Recovery to Claimants

Alleging "Error In Procedure" Occurring Prior to Sentencing Caused

their Incarceration.

Mansaray contends that he was a wrongfully imprisoned individual under R.C.

2743.48(A) - without regard to whether he is factually innocent of the crimes - because his

release resulted from an "error in procedure," namely, the U.S. Marshal's illegal search and

seizure of guns and drugs from his residence.2 For the reasons that follow, defendant

respectfully submits that plaintiff's reading of and reliance on the "error in procedure" provision

contained in R.C. 2743.48(A)(5) is fundamentally flawed and thus cannot provide proper legal

grounds for him to be declared a "wrongfully imprisoned individual" under R.C. 2743.48(A).

2 The State maintains a reviewing Court should not take judicial notice of factual information in
Mansaray's prior appellate decisions for purposes of addressing the merits in an appeal of a

motion to dismiss in this separate civil action.
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To begin, Mansaray does not qualify under the "error in procedure" prong of R.C.

2743.48(A)(5) based on a plain reading of the very text of that law. Reviewing that text again as

it is written, it states that "[s]ubsequent to sentencing and during or subsequent to

imprisonment, an error in procedure resulted in the individual's release ***." This statutory

language plainly contemplates something that has occurred after sentencing and during or after

imprisonment. That temporal aspect is consistent with the alternative factual "innocence" prong

that, since the very first enactment of R.C. 2743.48 to the present, has always required proof that

"[s]ubsequent to sentencing and during or subsequent to imprisonment, *** it was determined by

a court of common pleas that the offense of which the individual was found guilty, including all

lesser-included offenses, either was not committed by the individual or was not committed by

any person." R.C. 2743.48(A)(5).

1. The statutory context reinforces a plain language application of R.C.

2743.48 (A)(5).

The legislative intent behind that temporal component is readily apparent. A truly

innocent person was indeed factually innocent of the crime prior to any conviction, though the

facts conclusively proving innocence may not have been available until some time subsequent to

conviction, sentencing, and imprisonment, as has been the case when, for example, subsequent

DNA testing may conclusively exonerate the convicted individual and perhaps implicates

someone else. In that circumstance, it was only after sentencing and during or after

imprisonment that a court could determine that the individual was truly innocent and thus

wrongfully imprisoned.

Just as R.C. 2743.48(A)(5) contemplates the fact of innocence becoming apparent only

"subsequent to sentencing and during or subsequent to imprisonment" as a precondition to a

wrongful imprisonment declaration, R.C. 2743.48(A)(5) as amended in 2003 comparably
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contemplates the fact of some release-inducing procedural error occurring "subsequent to

sentencing and during or subsequent to imprisonment" as a precondition to a wrongful

imprisonment declaration. Had the General Assembly intended for an "error in procedure"

occurring prior to sentencing and imprisonrnent to provide grounds to be declared a wrongfully

imprisoned individual, there assuredly would have been no reason for R.C. 2743.48(A)(5) to

contain the explicit precondition requiring proof that "[s]ubsequent to sentencing and during or

subsequent to imprisonment, an error in procedure resulted in the individual's release ***."

This Court has acknowledged as much, expressly observing in Griffith v. City of

Cleveland, supra, that the 2003 amendment expanded the wrongful imprisonment criteria.

to include the condition that subsequent to sentencing and during or

subsequent to imprisonment, an error in procedure resulted in the individual's

release as an alternative to the condition that subsequent to sentencing and

during or subsequent to imprisonment it was determined by a court of common

pleas that the offense of which the individual was found guilty was not committed

by the individual or by any other person.

Griffith v. City of Cleveland, 128 Ohio St.3d 35, 2010-Ohio-4905, ¶ 21 (emphasis added). Thus

under either alternative, the development that ultimately causes the individual's release from

legal custody must be something that occurs "[s]ubsequent to sentencing and during or

subsequent to imprisonment."

In the matter at hand, Mansaray contends the denial of his motion to suppress evidence -

or the U.S. Marshals' improper search - represent "errors in procedure" that entitle him to a

wrongful imprisonment declaration under R.C. 2743.48(A). But neither of these events

happened "[s]ubsequent to sentencing and during or subsequent to imprisonment ***." Instead,

these events necessarily occurred prior to his sentencing and imprisonment. Accordingly, the

Eighth District's conclusion that, "[a] plain readiny, of the relevant portion of R.C.2743.48(A)(5)

requires that (1) after the individual's sentence .. .(2) the individual was released because of an
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error in procedure" impermissibly rewrote the intermediate court's professed "plain reading" of

the statute. Ap. Op. ¶16 (Emphasis added.)

On the contrary, if the meaning of the statute is unambiguous and definite, it must be

applied as written. State ex rel. Savarese v. Buckeye Local School Dist. Bd. Of Ed., 74 Ohio St.

3d 543, 545 (1996). In considering the statutory language, it is the duty of the court to give

effect to the words used in a statute, not to delete words used or to insert words not used. See

Baily v. Republic Engineered Steels, Inc., 91 Ohio St. 3d 38, 40 (2001); Cleveland Elec. Illum.

Co. v. Cleveland, 37
Ohio St. 3d 50 (1988). Pursuant to R.C. 1.42, addressing rules of statutory

construction, "words and phrases shall be read in context and construed according to the rules -of

grammar and common usage." This Court has continuously held that while the primary goal in

statutory interpretation is to give effect to the intent of the legislature, the Court must look first to

the plain language of the statute. Christe v. GMS Mgt. Co., Inc., 88 Ohio St. 3d 376, 377 (2000);

Provident Bank v. Wood,
36 Ohio St. 2d 101, 105 (1973). If the statute conveys a clear,

unequivocal, and definite meaning, interpretation comes to an end, and the statute must be

applied according to its terms." Columbia Gas Transm. Corp v. Levin, 117 Ohio St.3d 122,

2008-Ohio-511, ¶19.

2. Rules of Grammar Must be Used to Ascertain Meaning.

The State asserted, and the trial court agreed, that a straightforward reading of R.C.

2743.48(A)(5) makes plain that any "error in procedure" that resulted in the individual's release

must occur "[s]ubsequent to sentencing and during or subsequent to imprisonment ***." In this

case, there can be no factual dispute that, whatever Fourth Amendment violation occurred, it did

not occur "[s]ubsequent to sentencing and during or subsequent to imprisonment ***." Thus

there can be no factual basis for Mansaray to predicate his claim for wrongful umprisonment on
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the "error in procedure" clause set forth in R.C. 2743.48(A)(5). In particular, this qualifying

introductory phrase is a prepositional phrase consisting of the prepositions "subsequent to" and

"during" and their objects "his sentencing" and "his imprisonment." As a general matter, a

prepositional phrase modifies the language closest to it.
See King v. State Farm Ins. Co.,

8th

Dist. No. 82672, 2003-Ohio-6950, ¶ 42. See, e.g., In re E.M.D:R.E., 12 th Dist. Nos. CA2009-08-

220, CA2009-08-222, 2010-Ohio-925 at ¶ 47 ("The prepositional phrase, `with respect to a

motion made pursuant to division (D)(2) of section 2151.413 of the Revised Code' necessarily

limits the remainder of the sentence to those circumstances.")3

Consequently, the introductory "subsequent to" clause modified that which immediately

follows, namely, "it was determined by a court of common pleas ***." Reconfiguring that

clause from its passive voice to the more active, "a court of common pleas determined," the

leading introductory prepositional phrase modified a noun, namely, "a court of common pleas."

The Eighth District's interpretation that the introductory phrase modifies the verb "determined,"

would not appear to be grammatically correct.

Considering this same introductory language now in light of the 2003 amendment, the

amendment indisputably retained the introductory prepositional phrase, "[s]ubsequent to his

sentencing and during or subsequent to his imprisonment." Immediately following that phrase,

the amendment added the language, "an error in procedure resulted in the individual's release."

Under the rules of grammar, the prepositional phrase modifies "error," the noun that immediately

follows its modifier. "Modifiers should be placed as close as possible to the words they modify.

3 A jurist who formerly taught college-level composition observed, "[t]he English language has a
fairly rigid syntax. As a result, modifiers must be near what they modify. Because of the rigid
word order of English, college composition books in this country often designate an entire

chapter to the problem of the dangling or misplaced modifier."
Safeco Ins. Co. v. Motorists Mut.

Ins. Co.,
8th Dist. No. 86124, 2006-Ohio-2063 at ¶ 31 (Karpinski, J., dissenting) (finding that

prepositional phrase clearly modified immediately preceding language).
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`If several expressions modify the same word, they should be so arranged that no wrong relation

is suggested."' Bryan v. Hudson, 77 Ohio St.3d 376, 380, (1997) quoting Strunk & White, The

Elements of Style (3 Ed.1979). That the leading phrase modifies the noun "error" is of course

consistent and parallel with its prior iteration that modified the noun, "a court of common pleas."

So to the extent that R.C. 2743.48(A)(5) prior to its 2003 amendment logically meant

that the common pleas court's determination of innocence had to occur after the person had been

imprisoned, it logically follows that R.C. 2743.48(A)(5) subsequent to its amendment likewise

means that the "error in procedure" resulting in the individual's release likewise has to occur

after the person had been imprisoned. There is no plausible reason to read the same modifying

words differently.

3. An Alternative Reading Renders the Leading Phrase Superfluous.

Moreover, to the extent Mansaray urges an interpretation of R.C. 2743.48(A)(5) that

would permit an "error in procedure" to qualify no matter when it occurs, that interpretation

would effectively delete, or at least make utterly superfluous, the introductory phrase,

"[s]ubsequent to his sentencing and during or subsequent to his imprisonment," from the text of

R.C. 2743.48(A)(5). By Mansaray's interpretation, R.C. 2743.48(A)(5) should simply read, "An

error in procedure resulted in the individual's release, or it was determined by a court of common

pleas *** ."

But it is a cardinal rule of statutory interpretation that a court may not interpret a statute

in a manner that effectively deletes words from the statute. In State ex rel. Citizens for Open,

Responsive, & Accountable Government v. Register, 116 Ohio St.3d 88, 2007-Ohio-5542, where

the court recognized that a township fiscal offer's duty under R.C. 507.07 to incorporate the

annual township financial statement in the township board minutes and to post copies at polling
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places arose "only `after the township officers have made their annual settlement of accounts,"'

this Court refused to read the statute so as "to delete the statutory prerequisite and impose an

unconditional duty" on township fiscal officers because that would have required the court to

delete words from the statute. Id. at ¶¶ 40-42. See also State ex rel. Asti v. Ohio Dept, of Youth

Servs., 107 Ohio St.3d 262, 2005-Ohio-6432, ¶ 29 (rejecting appeals court's interpretation of

R.C. 124.11(D) that would in effect delete statutory language that person appointed to

unclassified service "shall retain the right to resume the position and status held by the person in

the classified service immediately prior to the person's appointment to the position in the

unclassified service"); State ex rel. Dispatch Printing v. Johnson, 106 Ohio St.3d 160, 2005-

Ohio-4384, ¶ 29 (court could not delete statutory prerequisite that document must be a "record"

under R.C. 149.011(G) before it can be subject to release as a public record); State ex rel. Steele

v. Morrissey, 103 Ohio St.3d 355, 2004-Ohio-4960, ¶ 30 (refusing to interpret R.C. 731.32 so as

to delete the word "attesting" from definition of "certified copy"); Erb v. Erb, 91 Ohio St.3d 503,

506-507, 2001-Ohio-104, (rejecting appellate court's interpretation of R.C. 742.47 that in effect

deleted the term "person" and inserted the phrase, "member of the fund").

The General Assembly presumably retained the leading prepositional phrase to

accomplish some purpose. The rules of statutory interpretation require that the statute be read as

it is written. Reading R.C. 2743.48(A)(5) as it is written, the trial court properly dismissed

Mansaray's complaint because no error in procedure occurred "[s]ubsequent to sentencing and

during or subsequent to imprisomnent." Mansaray is not eligible to be declared a wrongfully

imprisoned individual under that provision.
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C. Should this Court find R.C. 2743.48(A)(5), is ambiguous, it may construe

the statute in accordance with the tools of statutory construction found in

R.C. 1.49.

In the proceedings below, the trial court found R.C. 2743.48(A)(5) is unambiguous 4

Curiously, the Eighth District also applied "[a] plain meaning of the relevant portion in R.C.

2743.48(A)(5)" yet reached the opposite result. Ap. Op. at ¶16. Statutory interpretation therefore

comes to an end and the statute should be applied using the statute's plain English. Columbia

Gas Transm. Corp v. Levin, 117 Ohio St.3d 122 (2008). Because the language employed in R.C.

2743.48 is clear, definite and unambiguous, any inquiry of construction must start and end with

the language of the statute. "The preeminent canon of statutory interpretation requires us to

presume that [the] legislature says in a statute what it means and means in a statute what it says

there." Miller v. Miller, 132 Ohio St.3d 424, 2012-Ohio-2928, ¶48 (Internal quotations omitted).

As demonstrated above, when the plain words are examined using traditional rules of grammar,

the statute's final element requires any error in procedure to occur after a claimant is imprisoned.

If, however, this Court rejects the trial court's literal reading of 2743.48(A)(5), it is

subject to varying interpretations, and may be ambiguous. Indeed, this Court has already

unanimously ruled R.C. 2743.48(A) is ambiguous regarding whether wrongful imprisonment

claims must originate in a Court of Common Pleas, as opposed to the Court of Claims. Griffith v.

Cleveland, 128 Ohio St.3d 35, 2010-Ohio-4905, ¶14. Likewise, in Nelson v. State, 2010-Ohio-

1777, the Court of Claims struggled with the same language at issue here reasoning,

R.C. 2743.48 does not define the meaning of "an error in procedure," nor does the
term appear elsewhere in the Revised Code. As to the plain language of the term,

4"The [trial] Court, taking the approach favored in the Revised Code and backed up by case law,

reads the phrase "[s]ubsequent to sentencing and during or subsequent to imprisonment, an error

in procedure resulted in the individual's release" to mean exactly what [the legislature] say[s] -

the error must have taken place after the conviction in order for an individual to take advantage

of the statutory allowance." Tr. Op. at p. 4.
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"error" is defined as "[a] mistake of law or of fact in a court's judgment, opinion,
or order," and "procedure" is defined as either "[a] specific method or course of
action" or "[t]he judicial rule or manner for carrying on a civil lawsuit or criminal

prosecution." Black's Law Dictionary (7th Ed. 1999) 1221.

However, reference to such definitions does not lend further clarity to the term
"an error in procedure" nor does it aid the court in identifying the specific type of
errors and procedures which are contemplated under R.C. 2743.48(A)(5). To the
extent that the plain language fails to resolve such ambiguity, the court must look

to the tools of statutory construction for guidance.

R.C. 1.49 provides:

If a statute is ambiguous, the court, in determining the intention of the
legislature, may consider among other matters:

(A) The object sought to be attained;

(B) The circumstances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon

the same or similar subjects;

(D) The consequences of a particular construction;

(F) The administrative construction of the statute.

Nelson v. State, 2010-Ohio-1777, ¶¶ 12-21, unreported and attached hereto. Overruled on other

jurisdictional grounds by entry Nelson v. State, (10th Dist. App. No. 10-AP-385) unreported.

1. If the Court Uses the Tools of Statutory Construction, it is Clear the
Legislature did not Anticipate the Words "Error in Procedure" be

Unlimited in Scope or Time.

Upon construing the statute, it is evident that the State's advanced meaning is the one that

prevails. This Court has found, before and after 2003, "the General Assembly intended that the

court of common pleas actively separate those who were wrongfully imprisoned from those who

have merely avoided criminal liability." Doss v. State, --- N.E.2d ----, Slip Op. No. 2012-Ohio-

5678, ¶ 14. "Even though the statute examined in Walden was an earlier version of R.C. 2743.48,
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the Walden holding is still applicable." Id. See also,
Walden v. State, 47 Ohio St.3d 47, 52

(1989); Gover v. State,
67 Ohio.St.3d 93 (1993). Thus, the factors listed in R.C. 1.49(A) and

1.49(D) favor the State's interpretation. Indeed, R.C. 1.49(D) explicitly permits this Court to

reference the pre-2003 version in which the phrase "error in procedure..." is eliminated.

2. The Legislative History Supports the State's Limited Meaning of the Term.

Next the legislative history and circumstances surrounding the 2003 amendment support
,

the trial court's dismissal. R.C. 1.49(B) and (C). This Court may consider relevant legislative

to determine the General Assembly's intent when a statute is ambiguous.
State v. Jordan,

history

89 Ohio St. 3d 488, 492 (2000). Here, the legislative history proves that the General Assembly

wanted only to expand the class of wrongful imprisonment claimants to include those who were

released because of procedural error occurring after their imprisonment. The original bill, as

introduced in the Senate, did not include the procedural-error category for wrongful

ent claims. See
Sub. S.B. No. 149, 124th General Assembly, as Introduced. 5 Rather,

imprisonm

the provision arose in the House Civil and Commercial Law Committee: "The Committee

modified the criteria that an individual must satisfy to be considered a`wrongfully imprisoned

individual' to include the condition that subsequent to sentencing and during or subsequent to

im risonment,
an error in procedure resulted in the individual's release

as an alternative to the

p

condition that" a court of common pleas court determined that the individual was actually

innocent of the offense. Synopsis of House Committee Amendments, Sub. S.B. No. 149, 124th

General Assembly (emphasis sic). In adding this alternative category for relief, the Committee

was expanding the class of potential claimants. Id.

5 These documents are accessible at
http://ww^ legisl.ature.state.oh.us/analyses.cfm?ID=124SB_149,

last accessed April 1, 2013.
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11

A review of the fiscal analysis of the bill leads to the same conclusion: the General

Assembly did not intend to create an unlimited class of new wrongful imprisomnent claimants.

The fiscal analysis of the bill as passed by the House and as enacted both state that, under the law

as it existed before the amendment, "any individual who is determined by a court of common

pleas to having been wrongfully imprisoned is entitled to recover damages from the state."

Legislative Service Commission Fiscal Note & Local Impact Statement of Sub. S.B. No. 149,

124th General Assembly, As Passed by the House and As Enacted. Neither analysis suggests that

the General Assembly intended to alter the established procedures or law, nor do they discuss the

cost of such a change.

The Final Bill Analysis provides further support for this conclusion. Under the heading

"Content and Operation" and the subheading "Continuing and prior law," the analysis states that:

R.C. 2743.48 provides procedures that must be followed by courts of common
pleas, the Court of Claims, and individuals in reference to a wrongful
imprisomnent claim. When a court of common pleas determines that a person is a

"wrongfully imprisoned individual" (see "De inition," below), the court must

provide the person with a copyof R.C. 2743.48 and orally inform the person and
the person's attorney of the person's rights to commence a civil action against the
state in the Court of Claims because of the wrongful imprisonment and to be
represented in that action by counsel of choice. (R.C. 2743.48(B).)

De anition
Prior law

A "wrongfully imprisoned individual" was defined in prior law to mean an
individual who satisfied each of the following (R.C. 2743.48(A)):

(1) the individual was charged with a violation of a section of the Revised
Code by an indictment or information prior to, or on or after, September 24, 1986,

and the violation charged was an aggravated felony or felony.
(2) The individual was found guilty of, but did not plead guilty to, the

particular charge or a lesser-included offense by the court or jury involved, and
the offense of which the individual was found guilty was an aggravated felony or

felony.
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(3) The individual was sentenced to an indefinite or definite term of
imprisonment in a state correctional institution for the offense of which the

individual was found guilty.
(4) The individual's conviction was vacated or was dismissed, or reversed

on appeal, the prosecuting attorney in the case cannot or will not seek any further
appeal of right or upon leave of court, and no criminal proceeding is pending, can
be brought, or will be brought by any prosecuting attorney, city director of law,
village solicitor, or other chief legal officer of a municipal corporation against the
individual for any act associated with that conviction.

(5) Subsequent to sentencing and during or subsequent to imprisonment, it
was determined by a court of common pleas that the offense of which the
individual was found guilty, including all lesser-included offenses, either was not
committed by the individual or was not committed by any person.

Operation of the act

The act modifies the definition of "wrongfully imprisoned individual" to
mean an individual who satisfies each of the conditions described above in
paragraphs (1) through (4) and also the condition that subsequent to sentencing

and during or subsequent to imprisonment, an error in procedure resulted in the

individual's release (added by the act), or it was determined by a court of
common pleas that the offense of which the individual was found guilty,
including all lesser-included offenses, was not committed by the individual or was
not committed by any person (R.C. 2743.48(A)(5)).

Legislative Service Commission Final Bill Analysis of Sub. S.B. 149, 124th General Assembly,

at Content and Operation (emphasis sic); Definition heading (emphasis sic, including the

addition of procedural error cases under (A)(5)). Notably, this passage describes new statutory

»
language as a condition." The term, "condition" is defined as "[a] future and uncertain event. ..

Black's Law Dictionary (9th Ed. 2009). Not only does the plain language of the statute say any

claimed procedural error must be after sentencing or imprisonment, the legislative history

strongly indicates the same conclusion. This result is not surprising considering that the Final

Bill Analysis section claims to describe the "continuing and prior law."
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3. An Alternative Reading Sets Up Conflicts within the Statute.

Accepting Mansaray's contention that an improper search or evidentiary ruling thereon

constitute "errors in procedure" that thereby qualify an individual to be a declared a wrongfully

imprisoned person is fundamentally inconsistent with the overall structure of the statutory

scheme. In particular, ever since the 1989 amendment to R.C. 2743.48(A) effectuated by Am.

H.B. 623, a wrongful imprisonment claimant has had to prove, among other things, that the

conviction "was vacated or was dismissed, or reversed on appeal ***." See R.C. 2743.48(A)(4).

Accepting for purposes of this discussion that an improper search or a trial court allowing in

evidence that should have been suppressed constitute "errors in procedure," that may presumably

entitle the individual to have the conviction vacated, dismissed, or reversed on appeal, satisfying

at least the first element of proof required under R.C. 2743.48(A)(4).

However, it does not necessarily establish that "the prosecuting attorney in the case

cannot or will not seek any further appeal of right or upon leave of court, and no criminal

proceeding is pending, can be brought, or will be brought by any prosecuting attorney. ***

against the individual for any act associated with that conviction," as is further required by R.C.

2743.48(A)(4). So the mere fact that a criminal conviction was vacated, dismissed, or reversed

on appeal - even with no possibility of further appeals or criminal prosecutions by the

prosecuting attorney for any act associated with that conviction - would not entitle the individual

to be declared a wrongfully imprisoned individual without additionally proving under R.C.

2743.48(A)(5) factual innocence or, at least since 2003, procedural error resulting in the

individual's release.

Yet Mansaray's contention would effectively relieve a wrongful imprisonment claimant

from having to establish the critical factual basis required by R.C. 2743.48(A)(5). In establishing
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separate and discrete elements necessary to be declared a "wrongfully imprisoned individual,"

the Ohio General Assembly plainly sought to require claimants to prove not just that their

conviction "was vacated or was dismissed, or reversed on appeal" - whether due to an "error in

procedure" or any other reason - but also that "[s]ubsequent to sentencing and during or

subsequent to imprisonment, an error in procedure resulted in the individual's release or a

common pleas court determined either that the offense of which the claimant was found guilty,

including all lesser-included offenses, was not committed by the claimant or by anyone else."

R.C. 2743.48(A)(4); R.C. 2743.48(A)(5) (eff. 2003). While the improper search found in

Mansaray's criminal case proceedings may have entitled him to have his conviction vacated,

dismissed, or reversed, any such "errors in procedure" could not thereby function to fully

exonerate plaintiff from any criminal culpability as R.C. 2743.48(A)(5) plainly intends to do.

See Walden v. State, supra, 47 Ohio St.3d at 52 (General Assembly intended to require proof of

innocence so common pleas court could "actively separate those who were wrongfully

imprisoned from those who have merely avoided criminal liability.")

Indeed, any number of "errors in procedure" can cause a criminal conviction to be

vacated, dismissed, or reversed, yet that would not be sufficient to establish wrongful

imprisonment eligibility under R.C. 2743.48(A). For example, assume that a trial court denied

the defendant's motion for acquittal pursuant to Crim. R. 29 of the Ohio Rules of Criminal

Procedure and the defendant is subsequently convicted. Assume further that on appeal, the court

of appeals concludes that the trial court erred in denying the defendant's Rule 29 motion because

there was insufficient evidence presented to sustain the criminal conviction. By Mansaray's

reasoning, that would presumably constitute an "error in procedure" that caused the conviction to

be reversed on appeal and resulted in the defendant's release - yet Ohio decisional lav^ is
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steadfast in holding that even such a judgment of acquittal does not prove wrongful

incarceration. See Doss v. State, supra., Slip Op. No. 2012-Ohio-5678, ¶15 ("If the legislature

had intended to compensate all persons whose convictions are reversed based on insufficient

evidence, it could have explicitly stated this in R.C. 2743.48"); State ex rel. Tubbs Jones v.

Suster, 84 Ohio St.3d 70, 72 (1998); Ellis v. State, 64 Ohio St.3d 391, 393 (1992). Nothing in

this case or Ohio law generally suggests that the Ohio General Assembly intended to negate that

long-standing body of decisional law and thus functionally relieve wrongful imprisonment

claimants from having to sustain their burden under R.C. 2743.48(A)(5) just by adding "error in

procedure" as an alternative to factual innocence under that provision. Mansaray's reading of

R.C. 2743.48(A)(4) and (A)(5) effectively eviscerates this Court's holdings in Doss, Gover and

Walden that the statute was never meant to compensate those who "merely avoided criminal

liability." "Not every person who is released from prison because of a successful appeal is

entitled to compensation." Doss v. State, 2012 WL 6553273, Slip Op. No. 2012-Ohio-5678, ¶ 22.

In short, Mansaray's Complaint seeking to be declared a wrongfully imprisoned

individual due to pretrial "error in procedure" was fatally flawed under R.C. 2743.48(A)(5) and

thus properly dismissed by the trial court. The record here establishes that Mansaray cannot

qualify for such a declaration under that provision of R.C. 2743.48(A)(5) as a matter of law.

Although numerous courts6 - including this Court 7 - have, at times, grappled with the

wrongful imprisonment statute's final element, the legislature left its opening clause intact when

6 Nelson v. State, 2010-Ohio-1777, ¶¶ 12-21 (Ohio Ct.Cl. Case No. 08-09503WI, Apr 19, 2010)

overruled on other jurisdictional grounds by entry Nelson v. State, (10th Dist. App. No. 10-AP-

385) unreported. See also, McGrath v. State (10 Dist., Dec. 13, 2011) 2011 WL 6165108, 2011-

Ohio-6391, ¶¶ 7, 10. McGrath sought to be declared wrongfully imprisoned, arguing his invalid
plea was an "error in procedure." H;s infirm plea was vacated on appeal and remanded for
further proceedings because the trial court failed to hold a hearing and/or find in an entry that
McGrath's competency was restored prior to accepting the plea. His wrongful imprisonment
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it amended it yet again last year. "It is presumed that the General Assembly is fully aware of any

prior judicial interpretation of an existing statute when enacting an amendment." Clark v.

Scarpelli, 91 Ohio St.3d 271 (2001). By not re-drafting the opening line of R.C. 2743.48(A)(5),

this Court should conclude that our legislature meant what it said. Accordingly, the Eighth

District's "liberal construction" analysis should be retooled to conform to the statute's existing

language and plain meaning. No construction, liberal or otherwise, can change that "an

unambiguous statute means what it says." Hakim v. Kosydar, 49 Ohio St. 2d 161, 164 (1977).

Here, the legislature emphatically said it twice -- once in 2003, and yet again last year.

The State of Ohio's Proposition of Law No. III: Trial courts must not sua

sponte take judicial notice of testimony or evidence in an underlying criminal

proceeding when hearing a subsequent civil action for wrongful imprisonment

under R.C. 2743.48.

Mansaray did not put any evidence before the trial court because the court dismissed the

case pursuant to the State's motion to dismiss under Civil Rule 12(B)(6). Neither party filed

affidavits or asked the trial court to transfer any of the prior criminal transcripts for use in this

separate civil case. The trial court "[took], for purposes of [its] Opinion, Judicial Notice that

Sections (A)(1) through (A)(4) are satisfied by [Mansaray]." Tr. Op. at p.3. But the trial court

was required to accept that the other elements of the statute were satisfied when conducting its

review of the State's motion to dismiss. "Civ.R. 12(B)(6) rulings are after all based upon

conclusions of law rather than findings of fact." Garofalo v. Chicago Title Ins. Co. 104 Ohio

App.3d 95, 104 (8th Dist.,1995) citing State ex rel. Drake v. Athens Cty. Bd of Elections, 39

Ohio St.3d 40 (1988).

claim was rejected by the trial court, affirmed on appeal, and this Court declined review.

McGrath v. State, 2011 WL 6165108, 2011-Ohio-6391 (Ohio App. 10 Dist. Dec 13, 2011)

appeal not allowed by, 131 Ohio St.3d 1541, (May 9, 2012, No. 2012-0313).

7 Giffith v. Cleveland, 128 Ohio St.3d 35, 2010-Ohio-4905, ¶14.
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The Eighth District's opinion catapulted off the trial court's improper "judicial notice"

and appears to have prematurely weighed in on the merits of Mansaray's wrongful imprisonment

claim as though it were established by clear and convincing evidence. The Court of Appeals

stated, "In the instant case, we agree with both parties and the trial court that the requirements in

R.C. 2743.48(A)(1)-(4) are satisfied by Mansaray. Based on the facts stated in Mansaray's

complaint, we also find that Mansaray satisfied the requirements of R.C. 2743.48(A)(5)." App.

Op. ¶20. However, the record on appeal did not include any evidence upon which the Eighth

District could make such conclusions. It contained Mansaray's complaint, the State's motion to

dismiss, and Mansaray's response. A trial court "may only take judicial notice of prior

proceedings in the immediate case." In re LoDico, 5th Dist. No. 2003-CA-00446, 2005-Ohio-

172, 2005 WL 100953, at ¶ 94. A Court does not have authority to take judicial notice of the

proceedings in another case, including its own judgment entries. State v. LaFever, Belmont App.

No. 02 BE 71, 2003-Ohio-6545, ¶27. NorthPoint Properties Inc. v. Petticord, 179 OhioApp.3d

342, 2008-Ohio-5996, ¶16. The rationale for this holding is that if a trial court takes notice of a

prior proceeding, the appellate court cannot review whether the trial court correctly interpreted

the prior case because the record of the prior case is not before the appellate court. State v.

Blaine, Highland App. No. 03CA9, 2004-Ohio-1241, ¶17.

Appellate review is necessarily limited to the record on appeal. "[A] reviewing court

should be limited to what transpired in the trial court as reflected by the record made of the

proceedings." State v. Ishmail 54 Ohio St.2d 402, 377 N.E.2d 500 (1978). Matters outside the

record cannot be used to demonstrate error, nor can they be considered in defense of the

judgment. Accordingly, even though Mansaray's complaint references his prior criminal appeal,

State v. Mansaray, Cuyahoga App. 93562, 2010-Ohio-5i119, the trial court in his civil matter
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may not take judicial notice of the testimony of evidence in his prior criminal proceedings. This

is especially true on an appeal of a motion to dismiss because it short-circuits the State's efforts

to later establish he was "engaging in any other criminal conduct arising out of the incident."

Gover, 67 Ohio St.3d 93 at Syllabus.

Defendants who escape criminal liability because they do not meet the technical

definition of drug trafficking cannot be deemed wrongfully imprisoned when they also have

committed conspiracy to traffic in drugs, money laundering, or engage in a pattern of corrupt

activity. Ramirez v. State, 6th Dist. No. WD-02-075, 2004-Ohio-480, 2004 WL 226109

(Lanzinger, J.). (Trial court's reliance on fact that claimant could have been charged with other

criminal offenses associated with his reversed drug trafficking conviction when rejecting

claimant's wrongful imprisonment action against State, did not violate claimant's due process

rights). By prematurely granting Mansaray access to the State's checkbook, the Court of Appeals

has prevented the State from demonstrating that Mansaray committed other crimes arising out of

this incident, i.e. the same crimes mentioned above, in Ramierez.

CONCLUSION

Ohio's present statutory wrongful imprisonment system "is a waiver of the state's

common-law sovereign immunity and has no parallel in the ancient dual system of law and

equity." Walden, supra. at 53. In waiving that sovereign immunity, the legislature never

intended to compensate defendants fortunate enough to have their convictions overturned on

Fourth Amendment grounds. Search and seizure law is complex and ever-changing. Potential

pecuniary interests should not be injected into this body of law to further complicate the field.

Just because a criminal defendant is successful in convincing an appeals court he was a victim of

an improper search does not automaticaliy meari comper'isation for time served. R.C. 1.47(C)
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presumes that the legislature desired "a just and reasonable result." The General Assembly never

intended to compensate individuals who committed gruesome crimes, but were nonetheless

released solely because of a technical violation of the Ohio Rules of Procedure, or an improper

search necessitating in suppression of key evidence. Compensating such individuals would so

disturb the legislature and general public as to undermine the public's confidence in state

government. Before the Eighth District's unprecedented ruling opens a Pandora's Box of

wrongful imprisonment claimants alleging all sorts of perceived errors, this Court should reverse.

Respectfully submitted,

TIMOTHY J. McGINTY (0024626)
Prosecuti Attorney, Cuyahoga County Ohio

RIAN R. GUTKOSKI* (0076411)
Assistant Prosecuting Attorney
*Counsel of Record
1200 Ontario Street, Eighth Floor
Cleveland, Ohio 44113
216-443-7860
Counsel for Defendant-Appellant State of Ohio
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MARY EILEEN KILBANE, J.:

(¶ 1) This is an accelerated appeal brought pursuant to App.R. 11.1 and

Loc.App.R. 11.1.

{¶2) Plaintiff-appellant, YankoMansaray ("Nlansaray"),.appeals the trial

court's judgment granting the motion to dismiss of defendant-appellee, the state

of Ohio ("State"). For the reasons set forth below, we reverse and remand.

{¶3) In January 2007, Mansaray was indicted with drug trafficking,

drug possession, possessing criminal tools, and having a weapon while under

disability. The drug trafficking and drug possession counts had major drug

offender and firearm specifications attached. The charges resulted from the

discovery of large quantities of ecstasy pills in Mansaray's home, while U.S.

Marshals attempted to execute an arrest warrant for another person allegedly

at Mansaray's home.

{¶4} Prior to trial, Mansaray moved to suppress the drugs and guns

found in his home. The trial court denied the motion after a hearing, and the

matter proceeded to a jury trial. The jury found Mansaray guilty of drug

possession and possessing crurnir=al tools, but not guilty of drug trafficking. In

a bifurcated hearing, the trial court found Mansaray gu.ilty of having a weapon

while under disability. In October 2007, the trial court sentenced Mansaray to

a total of 11 years in prison.



115} Mansaray then filed an appeal with this court, arguing that the

trial court erred when it denied his motion to suppress. State v. Mansaray, 8th

I3ist. No. 93562, 2010-Ohio-5119. We agreed with Mansaray, findi.ng that the

U.S. MarshalsviolatedMansaxay's Fourth Amendmentrights when they failed

to obtain a search warrant to search his home and had no reasonable belief that

the suspect they were looking for lived with Mansaray. Id. at ¶ 26. As a result

of this court's opinion in Mansaray, Mansaray was released from prison and the

trial court dismissed the indictment against him.

{¶6} In September 2011, Mansaray brought a wrongful imprisonment

action against the State under R. C. 2743.48, alleging that an error in procedure

(the trial court's denial of his motion to suppress, whichwas subsequently found

to be improper) resulted in his release. In response, the State moved to dismiss

Mansaray's complaint under Civ:R. 12(B)(6). The State argued that Mansaray

failed to state a claim because the illegai search occurred in December 2006,

which did not occur "`subsequent to his sentencing and during or subsequent to

his imprisonment' as laid out in R.C. 2743.48(A)(5)." R.C. 2743.48(A)(5)

provides in pertinent part: "a 'wrongfully imprisoned individual' means an

individual who satisfies each of the following: ^[s]ubsequent to sentencing

and during or subsequent to imprisonment, an error in procedure resulted in

the individual's release, or it was determined by a court of common pleas that

the offense of which the individual was found guilty, including al?
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lesser-included offenses, either was not committed by the individual or was not

committed by any person." The trial court agreed with the State and dismissed

Mansaray's complaint, finding that under a plain reading of R. C. 2743.48(A)(5),

"the error must have taken place after the conviction in order for an individual

to take advantage of the statutory allowance."

{¶7) It is from this order that Mansaray now appeals, raising the

following single assignment of error for review.

ASSIGNIVIENT'OF ERROR

The trial court erred by reading [R.C. 2743.48] so as to ignore the
required liberal construction of the statute and the legislative

intent of the relevant language.

Standard of Review

{¶$) We apply a de novo standard of review to the trial court's granting

of a motion to dismiss under Civ.R. 12(B)(6) for failure to state a claim.

Per'rysburgTwp. v. Rossford, 103 Ohio St.3d 79, 2004-Ohio-4362, 8i4 N.E.2d 44,

¶ 5, citing Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St.3d 416,

2002-Ohio-2480, 768 N.E.2d 1136. Under this standard of review, we must

independently review the record and affor d no deference to the trial court's

decision. Herakovic v. Catholic Diocese of Cleveland, 8th Dist. No. 85467,

2005-Ohio-5985, ¶ 13.

$ ¶9} In order for a trial court to dismiss a complaint under Civ.R.

12(B)(6) for failure to state a claim upon which relief may be granted, it must
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appear beyond doubt that the plaintiff can prove no set of facts in support of his

or her claim that would entitle the plaintiff to relief. Doe v. Archdiocese of

Cincinnati, 109 Ohio St.3d 491, 2006-Ohio-2625, 849 N.E.2d -268, ¶ 11, citing

O'Brienv. Univ. Community Tenants Union, Inc., 42 Oh.io St.2d 242, 327N.E.2d

753 (1975). In resolving a Civ.R. 12(13)(6) motion, a court's factual review is

confined to the four corners of the complaint. Grady v. Lenders Interactive

Servs., 8th Dist. No. 83966, 2004-Ohio-4239, ¶ 6. Within those confines, a court

accepts as true all material allegations of the complaint and makes all

reasonable inferences in favor of the nonmoving party. Fahnbulleh v. Strahan,

73 Ohio St.3d 666, 667, 1995-Ohio-295, 653 N,E.2d 1186. "tAls long as there is

a set of facts, consistent with the plaintiffs compiaint, which would allow the

plaintiff to recover, the court may not grant a defendant's motion to dismiss."

York V. Ohio State Hwy. Patrol, 60 Ohio St.3d 143, 145, 573 N.E.2d 1063 (1991)

R C 2743.48 - Wrongful Imarisonment

{¶1al R.C. 2743.48, the wrongful imprisonment statute, allows an

individual who meets the statutory definition of a"wgongfully imprisoned

individual" to file a civil action against the state and recover monetary

damages, reasonable attorney fees, and other expenses. R. C. 2743.48(A) defines

a"wrongfully imprisoned individual" as one who satisfies each of the following

five criteria:



(1) The individual was charged with a violatioxi of a section of the
Revised Code by an indictment or information. prior to, or on or
after, September 24, 1986, and the violation charged was an

aggravated felony or felony.

(2) The individual was found guilty of, but did not plead guilty to,
the particular charge or a lesser-included offense by the court or
jury involved, and the offense of which the individual was found
guilty was an aggravated felony or felony.

(3) The individual was sentenced to an indefinite or definite term ; .
of imprisonment in a state correctional institution for the offense of

which the individual was found guilty.

(4) The individual's conviction was vacated or was dismissed, or
reversed on appeal, the prosecuting attorney in the case cannot or
will not seek any further appeal of right or upon leave of court, and
no criminal proceeding is pending, can be brought, ..or will be
brought by any prosecuting attorney, city director of law, village
solicitor, or othe.r chief legal officer of a municipal corporation
against the individual for any act associated with that conviction.

(5) Subsequent to sentencing and during or subsequent to
imprisonment, an error in procedure resulted in the individual's
release, or it was determined by a court of common pleas that the
offense of which the individual was found guilty, including all
lesser-included offenses, either wa.s not committedby the individual

or was not committed by any person.

{¶11} R.C. 2743.48(A)(5) was amended effective Apri19, 2003, "to allow

a person, who could not establish his or her actual innocence, but who could

establish that an error in procedure resulted in his or her release to file a

complaint against the State of Ohio seeking a declaration that he or she had

been wrongfully imprisoned." Nelson v. State, 5th Dist. No. 2006 AP 0061,



2007-Ohio-6274, ¶ 30. Before this amendment, only individuals who could

establish their actual innocence could file such a complaint.

}¶ 12} Both parties agree that the issue in this case is the interpretation

of the phrase, "[s]ubsequent to sentencing and during or subsequent to

imprisonment, an error in procedure resulted in the individual's release," as

stated in R.C. 2743.48(A)(5). Mansaray argues R.C. 2743.48(A)(5) is

unambiguous, and as it pertains to his complaint, a plain reading of the statute

requires that after sentencing, an error in procedure resulted in the wrongfully

imprisoned individual's release. The State, on the other hand, argues that

R.C. 2743.48(A)(5) requires that the error in procedure occur after the

individual was sentenced or imprisoned. The State further argues that the trial

court properly interpreted R.C. 2743.48(A)(5) and dismissed Mansaray's

complaint because the trial court's improper denial of Mansaray's motion to

suppress occurred prior to his sentencing and imprisonment.

{113} When interpreting a statute,

a court's paramount concern is the legislative intent in enacting the
statute. In determining legislative intent, the court first looks to
the language in the statute and the purpose to be accomplished.
Words used in a statute must be taken in their usual, normal or
customary meaning. It is the duty of the court to give effect to the
words used and not to insert words not used. Where the language
of a statute is plain and unambiguous and conveys a clear and
definite meaning, there is no need to apply rules of statutory

interpretation.



State ex rel. Richard v. Bd. of Trustees of the Police & Firemen's Disability &

Pension Fund, 69 Ohio St.3d 409, 411-412, 1994-Ohio-126, 632 N.E.2d 1292.

(Internal citations and quotations omitted.)

1¶141 Furthermore, "[t]he presumption always is, that every word in a

statute is designed to have some effect, and hence the rule that, `in putting a

construction upon any statute, every part shall be regarded, and it shall be so

expounded, if practicable, as to give some effect to every part of it."' Turley v.

Turley, 11 Ohio St. 173 (1860), citing Commonwealth v. Alger, 61 Mass. 53, 7

Cush. 53 (Mass. 1851). (Emphasis in original.) See also R.C. 1.47(B), which

provides that: "[i]n enacting a statute, it is presumed that [t]he entire

statute is intended to be effective" and R.C. 1.42, which provides that: "[w]ords

and phrases shall be read in context and construed according to the rules of

grammar and common usage. Words and phrases that have acquired a

technical orparticular meaning, whether by legislative definition or otherwise,

shall be construed accordingly."

11151 We find that the State's interpreta.tion of R. C. 2743.48(A)(5) would

render the section absurd. To say that an individual is yv,rongful_ly imprisoned

only when the error in procedure occurred after the individual was sentenced

or imprisoned would be illogical. The State references only one error in

procedure that can occur after sentencing and results in release - the discovery



of exculpatory DNA evidence. We decline to find that this is solely what the

legislature intended when it amended R.C. 2743.48(A)(5).

{¶ 16} R. C. 2743.48 is a remedial statute that must be construed liberally.

See Dunbar v. State, 8th Dist. No. 97364, 2012-Ohio-707, ¶ 16. A plain reading

of the relevant portion in R.C. 2743.48(A)(5) requires that: (1) after the

individual's sentence and during or after imprisonment, (2) the individual was

released because of an error in procedure. That is, the error in procedure,

which resulted in the individual's release, occurred prior to sentencing and

imprisonment. This reading avoids unreasonable and absurd results. See State

ex rel. Asti v. Ohio Dept. of Youth Servs., 107 Ohio, St.3d 262, 2005-Ohio-6432,

838 N.E.2d 658, ¶ 28 (where the Ohio Supreme Court stated that: "[w]e must

construe the applicable statute and rule to avoid such unreasonable or absurd

results.")

}¶17} Based on this reading, we find that the trial court's denial of

Mansaray's motion to suppress, which was subsequently found to be improper,

constitutes an error in procedure under R.C. 2743.48(A)(5).' Here, Mansaray's

motion to supp-ress was der^.ed on October 2, 2007 and the trial court sentenced

him on October 10, 2007. This court found that the U.S. .Marshal illegally

seized evidence from Mansaray and that evidence should have been suppressed.

iWe note that a motion to suppress is a procedural remedy governed by the

Ohio Rules of Criminal Procedure. E.g., Crim.R. 12 and 47.
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Mansaray at ¶ 26. Subsequently, we reversed the trial court's order denying

Mansaray's motion to suppress. Because the improper denial of Mansaray's

motion to suppress -- the error in procedure - occurred prior to sentencing,

IVlansaraysatisfied the requirements in R.C. 2743.48(A)(5).

1¶181 In an analogous situation, the 'I.`enth District Court of Appeals in

Larkins v. State, 10th Dist. No. 09AP-140, 2009-®hio-3242; addressed the issue

of when the error in procedure must occur. In Larkins, the -appellant, Larkins,

was convicted of aggravated murder, attempted murder, and aggravated

murder. Larkins eventually obtained exculpatory documents and sought a new

trial. After a hearing on the motion, the Cuyahoga County Common Pleas

Court concluded that the documents should have been turned over. to Larkins

pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215

(1963). The State appealed, and this court affirmed the trial court's grant of a

new trial. State v. Larkins, 8th Dist. No. 82325, 2003-Chio-5°28. Larkins then

filed a motion to dismiss the charges against him with the trial court. The trial

court granted the motion to dismiss, and this court affirmed. State v. Larkins,

8th Dist. No. 858711, 2066-Ohio-90.

{¶ 19) After that, Larkins sought a declaration in the trial court that he

was a wrongfully imprisoned individual as defined in R.C. 2743.48. He entered

into a joint stipulation with the State that he had been released as the result

of an error in procedure. Based on that stipulation, the trial court found that
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appellant was a wrongfully imprisoned individual. On appeal, the Tenth

District Court ofAppeals acknowledged that a Brady violation, which occurred

before sentencing, constitutes an error in procedure under R.C. 2743.48.

Larkans at ¶ 10.

{¶20} As stated above, R.C. 2743.48 requires that an individual satisfy

the criteria in R. C. 2743.48(A)(1)-(5) to be considered "wrongfully imprisoned."

In the instant case, we agree with both parties and the trial court that the

requirements in R.C. 2743.48(A)(1)-(4) are satisfied by Mansaray. Based on the

facts stated in Mansaray's complaint, we also find that Mansaray satisfied the

requirements of R.C. 2743.48(A)(5). Therefore, Mansaray sufficiently pled a

wrongful imprisonment claim in order to survive a motion to dismiss for failure

to state a claim. As a result, the trial court erred when it granted the State's

motion to dismiss.

11f21} Accordingly, the sole assignment of error is sustained.

1¶22} Judgment is reversed, and the matter is remanded for proceedings

consistent with this opinion.

It is oraered that appellant -r-ecover fr orn appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.
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A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

^ rI

MARY EILEEN LBA.NE, JUDGE

JAMES J. SWEENEY, P.J., and
LARRY A. JONES, SR., J., CONCUR
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IN THE COURT OF COMMON PLEAS
CIVIL DIVISION

CUYAHOGA COUNTY, OHIO

YANKO MANSARAY

Plaintiff

V.

STATE OF OHIO

Defendant

Michael K. Astrab, Judge:

CASE NO. CV 11-765125

JUDGE MICHAEL K. ASTRAB

OPINION OF THE COURT

^C
J[

This matter was filed on September 23, 2011 by Plaintiff Yanko Mansaray

seeking a finding from this Court that he was wrongfully imprisoned with regard to

Cuyahoga County Court of Common Pleas (Criminal Division) case number CR-491214.

The Plaintiff was found Guilty by a jury on drug charges and sentenced to a term of 11

years on October 11, 2007. The 8"' District Court of Appeals, in State v. Mansaray,

2010-Ohio-5119, reversed that conviction on Fourth Amendment grounds related to an

illegal search of the Plaintiff's home by law enforcement agents. The evidence seized as

a result of that search was ordered suppressed. On June 7, 2011 all charges against the

Plaintiff were dismissed by the State of Ohio, through the Cuyahoga County Prosecutor's

Office.

The instant action, as stated above, seeks a finding from this Court that the

Defendant was "wrongfully imprisoned" by the State of Ohio, pursuant to the guidelines

as set forth in R.C. 2743.48, which states:

(A) As used in this section and section 2743.49 of the Revised Code, a
"wrongfully imprisoned individual" means an individual who satisfies
each of the following:
(1) The individual was charged with a violation of a section of the Revised
Code by an indictment or information prior to, or on or after, September
24, 1986, and the violation charged was an aggravated felony or felony.
(2) The individual was found guilty of, but did not plead guilty to, the
particular charge or a lesser-included offense by the court or jury involved,
and the offense of which the individual was found guilty was an
aggravated felony or felony.



(3) The individual was sentenced to an indefinite or definite term of
imprisonment in a state correctional institution for the offense of which
the individual was found guilty.
(4) The individual's conviction was vacated or was dismissed, or reversed
on appeal,the prosecuting attorney in the case cannot or will not seek any
further appeal of right or upon leave of court, and no criminal proceeding
is pending, can be brought, or will be brought by any prosecuting attorney,
city director of law, village solicitor, or other chief legal officer of a
municipal corporation against the individual for any act associated with
that conviction.
(5) Subsequent to sentencing and during or subsequent to
imprisonment, an error in procedure resulted in the individual's
release, or it was determined by a court of common pleas that the offense
of which the individual was found guilty, including all lesser-included
offenses, either was not committed by the individual or was not committed
by any person. (Emphasis Added).

The Court has placed in bold lettering the first part of the first sentence of

2743.48(A)(5), which is the primary focus of the parties herein. The Court, in reviewing

the docket of the trial court, takes, for purposes of this Opinion, Judicial Notice that

Sections (A)(1) through (A)(4) are satisfied by the Plaintiff. All five sections, however,

must be satisfied in order for a Court to make a proper finding of "wrongful

imprisonment."

The Court notes that the Plaintiffs Complaint only alleges the "error in

procedure" language from 2748.43 and does not allege that the offense was not

committed by the Plaintiff nor by anyone. As such, it is this Court's position that the

only cause of action for consideration in this matter is the "error in procedure" discussed

in 2743.48.

Both sides have submitted excellent briefs, including references to decisions of

other trial courts in similar situations. In reviewing the case law, as well as the language

of the statute itself, the Court will steal a line from the movie Cool Hand Luke: It is

apparent that "what we have here is [a] failure to communicate" as to what exactly is

meant by the term "error in procedure." The State of Ohio is demanding a literal reading

of the statute that would enable relief only for errors in procedure that take place after

sentencing, which would foreclose a look-back to anything that took place during the pre-

trial or trial stages of the action. The Plaintiff, obviously, is looking for an interpretation



that goes beyond a strict, literal reading and encompasses issues such as improper rulings

on suppression motions by the trial judge, which is the reason that the Plaintiff is walking

the streets a free man today. But for the error by the trial judge in denying the motion to

suppress, says the Plaintiff, he would never have been tried on the case, never convicted

and obviously never sent to prison on those charges.

R.C. 1.42 provides that "words and phrases shall be read in context and construed

according to the rules of grammar and common usage. Words and phrases that have

acquired a technical or particular meaning, whether by legislative definition or otherwise,

shall be construed accordingly."

In reviewing statutory provisions, courts are constrained to look to the
statutory language and the "`purpose to be accomplished.' " State ex rel.
Richard v. Bd. of 1'rustees of the Police & Firemen's Disability &
Pension Fund (1994),69 Ohio St.3d 409, 411, quoting State v.
S.R. (1992), 63 Ohio St.3d 590, 594-595. "Words used in a statute must
be taken in their usual, normal or customary meaning * * * [and it] is the
duty of the court to give effect to the words used and not to insert words
not used." Id. at 412. State v. Cargile (2009), 123 Ohio St.3d 343, 346.

The Court, taking the approach favored in the Revised Code and backed up by

case law, reads the phrase "[s]ubsequent to sentencing and during or subsequent to

imprisonment, an error in procedure resulted in the individual's release" to mean exactly

what they say - the error must have taken place after the conviction in order for an

individual to take advantage of the statutory allowance. If this is not what the Legislature

intended, then a Court higher than this one should produce some black-letter law that

gives the common pleas courts of this State guidance in how to handle "error in

procedure" actions.

- The 8'h District, in a recent decision, has upheld the long-standing philosophy of

the wrongful imprisonment provisions of Ohio law, stating in a footnote that "We note

that the wrongful imprisonment statutes were intended to compensate the innocent for

wrongful imprisonment...The statutes were never intended to compensate those who

have merely avoided criminal liability."(Emphasis Added; Citations Omitted) State v.

Jones, 2011 WL 2519537, FN3, (Ohio App. 8`h Dist.). This Court believes that the clear

language as set forth by the Legislature is in accordance with the prevalent judicial

philosophy regarding wrongful imprisonment cases as stated above.



A motion to dismiss for failure to state a claim upon which relief can be
granted is procedural and tests the sufficiency of the complaint. State ex
rel. Hanson v. Guernsey Cty. Bd. of Commrs. (1992), 65 Ohio St.3d
545. It is well settled that "when a party files a motion to dismiss for
failure to state a claim, all the factual allegations of the complaint must be
taken as true and all reasonable inferences must be drawn in favor of the
nonmoving party." Byrd v. Faber (1991), 57 Ohio St.3d 56, 60,
citingMitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d 190,
192. However, while the factual allegations of the complaint are taken as
true, the same cannot be said about unsupported conclusions.
"Unsupported conclusions of a complaint are not considered admitted, * *
* and are not sufficient to withstand a motion to dismiss. * * * " (Citations
omitted.) State ex rel. Hickman v. Capots (1989), 45 Ohio St.3d 324.
In resolving a Civ.R. 12(B)(6) motion, courts are confined to the
averments set forth in the complaint and cannot consider outside
evidentiary materials unless the motion is converted, with appropriate
notice, into one for summary judgment under Civ.R. 56. State ex rel.
Baran v. Fuerst (1990), 55 Ohio St.3d 94. In order for a court to grant a
motion to dismiss for failure to state a claim, it must appear "beyond doubt
that the plaintiff can prove no set of facts in support of his claim which
would entitle him to relief." O'Brien v. Univ. Community Tenants
Union, Inc. (1975), 42 Ohio St.2d 242, 245. See, Thompson v. Cent.

Ohio Cellular 93 Ohio App.3d 530, 538.

In looking at the Complaint herein, as stated above, the Plaintiff rests his case on

the "error in procedure" language contained in 2943.48(A)(5). As the Court has

determined that a plain reading of that stattite precludes the Plaintiff from recovery, and

the Plaintiff has set forth no alternate causes of action or prayers for relief, it is apparent

that the Plaintiff can prove no set of facts that would entitle him to relief in this matter.

The Motion to Dismiss filed by the State of Ohio in this matter is WELL-TAKEN

and GRANTED. The within action is hereby dismissed without prejudice at Plaintiff's

costs.

IT IS SO ED. FINAL.

JI1 HAEL K. A RAB

RECEIVED FOR FILING
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COURT OF CLAINl9

AC'1'lON AGAINST STATE FOR WRONGFUL IMPRISONMENT

2743.48

2743.48 Action against state for ivrottgfttl iimprisotttttent; tttlfiee of rights; amount
of damages; eligibility

(A) As used in this section and section 2743.49 of the Rzvisecl C_'ode, a"wrongfully
imprisoned incfividitai" mcans an individual who satisfies each of the fullllwing:

(1) The individual w€ts charged with a violation of a.sectiun tif the Reviu:d Code by an
indictrnent or itlformation pcior to, or on or after, September 24, 198f1, ancl the victlatian

charged was an aggrav'.tted felony or felony.

(2) The individual was fottnd giiilty of,lrut did not plead guilty to, thc; particular charge clr a
lesser-includGd offense by the cottrt or jury involved, and the offense ul' whicll the individual

was found gtriity was an aggravated felony or felony.

(3) '1'tle individual was sentenced to an indefinite or dcfinitc tcrin of iittprisonml:nt in a state
correctional institution for the ctffensc of which thc individual was fclutld f;pilty.

(4) The individual's cctnvictiutl w:ts vacated ot' was dismissed, ur revcrsed ott appc.t3l, titt
prosecuting attorney in the rl.se canttOt llr witl tlot seck any furtht:t' rlirpcul 01' right nr ulxtn
leave o!' cotirt, tlnd ntl criminal procc.eding is pending, can be i,ruut;ht, or will be brtrught lly any
prosecuting attorncy, city director l1l law, village staliciiclr, or tithcr cliiel' legal ul'ficer of a
munic•ip.+t corporation at;ainrct the €ndividual ftlr any act atisociatetf willt thttt ctlnvictioil.

(5) Stibsequcnt to sentoncing and durinl; or subsct}ucnt tn iniiiri5oniltctlt, ctn crror in
procedurc resulted in the indiv'idu:ll's relca.se, Oi' it war, determined by a ctittrt of rl.munan pEcas
that the uffunsu al' wltich thc inclivitlu.il was fautnd l;uilly, incltiding all le.mer-inciuclucl llffcnsus,
wither w<ati not cutuiniitt:tl by tlie intlividuat or wtts not comntittutl by any pc.t,ul€1.

(B)(t) VVllcit :t caurt u!' corilnlun ptcus clctennitlcx, un or after Scpfonliler 24, 1980, that a
person is a wrlnlf;fully imprisonui indiviciual, the court shuil•in2ivids tlle potson with a copy uf
this sectitltl and orally i€tlilrnt thc pcrsl>n and the ljurstln's attturncy t>f the pci:urtt':: rights ttnder
this sectit7il to eOntfl3EnL'Y`- it civil al.-tiun against the state itl It1C Ct7tirt of Claislls because tif thc
person'h wrongi'ttl impriulnntcnt mnti tci bc represented in that civil .ictirm by counsel clE' the

person's uwn ciltlict:.
(2) Thc court described in divisittn (fi)(t) clf this section shall jxotit'y the c3er'k of the court of

claims, in writing nntt wilfli€€ scvcn tt:tys :;ftcr the date llf Ihc cntry of itx tfctermin:ltiiln that tltr
person is a wrongfully imprisoned individuxl, nl'the narnc ulid 11rl3IHl,ticd miiilEng atldrutis nl' dic
person atld of the filct (I17tt the iTLrtiilti httti (Jit: r€t',Ilts to l'17t'llr)te3€t;l: a civil action ilrltf lu have..,
k:gal reprctil:ntatiun iEs provided iit thi> st:Ctltln. 1111e clerk of thc cyurl at' ciaints tih<rlt Itluinlc3in
in the clerk:s ui'ficx a list af wronRt'ttlly imprisoned indivicluals for whrnn nnticcti at'c received
under this section nnti shall create lilcti in tllt clcrk'1 nl'I'icc fclr each such individual.

(C)(t) In <t civil action tltidertili:; slx:tion. u wrunKfully inlprisuncd itlilivicltrtt htts tlte rigIlt t41

have counst:f lli tile individual's own chclicc.
(2) tf .i wrungfully irt3pristltlcd individual whcl is tltc stt9^jcct of :i cinrrt ck•tct'tZlinatiun as

dcscribed in divistan (13)(1) tlt this section does not Ct)tit€»Cnl:e a civil :tctilut urlder titis ticclitxl
withixt six munths after thc entty of that detenitination, the clerk of the ccltirt or ciaims shall
rtic:nd a ietter tn il;c wrongfully imprisl>ned inclividual, alt the .ulJreis sc•t forth itl tlle noticc
rceeived from the court of cntntnlon pleas pursuant to divisitln (13)(2) tlt' this sectiel€r or Io atly
luter addre:;s provided by the wrtlnl;fully t1Aprlson6t1 illdividtial, thut rcminds the wrongfully
Itxlprisoned individual of tllo wruagfutly inlpritiamcd individrual's rights under this section. Until
the statutc of limitations provided itl divihion (H) of this K4e:titxn axpires and unicr;+ the
wrongfully imprisoned individual conlrneitccs a civil action under this sl:etitno; thr clorlC of the
court of lJainis shttll sciid st similar lettt:r in a similar manner to the. wrcttigfuliy imprisoned
Individual at least once cach thrt:e nionths after the scnding of t.ht: first renlinder.

(D) NotwitS3,standittg itny provisions of this cllapter to the cttntrary, a wrongfully imprisoned
=.individual has and mtry file a civil act:ion agaittst the state, in, the court (li' clainls, to recover a
^;iutn of money as described in tliis section, because of the individual'S wrongful imprisottment:
'hthe'eourt of clairrls shail have exclusive, original jzirisdietion crver such a civil trc4ioxt. Ttle civil
r`-ks:tion shall proct:ett,.be liehrd, and be determined as provided in sections,27^13.Q1 tc) 2743.20 of
^ 6.11.

EXHIBIT D



2743.48 ^^^URTS-GEN ^ A-L PRoV^Sx3NSw-SPF4:°tAI- REMF€srt =,

the .RC'Vased Code, except €bxt K a pt*visi:u,n t^^F this wt^.tian wnnas;#;; wi€h a pr(Atsion irr a,.^
thoic s^^ions, the provisiou in €hr^ sccti(xn ec)ntr^ais,

(E*i) In a cMl action as desa lied in divisiori dD,^ of this SCsAioa. the ,)snFlairI;§.rtI
t"-V^lish #1a-t th-t clairnts.ctt is ^ W-nl"gfutiY imgarisonet^ individual by -,tabuxitting te) the cijj^G, ,i
c^ahns a certified copy of the jirdgmen€ tn €rgr ^:f the cou.rt oi' ca;3sr€.lMn ^.^s as^c€:.iat^.^ %i€t: lb.
cUinv€nilrs e.ouviti.tAxi atii senRc€€cing„ artd a ceciific(E *)py of the cntq of tta.e, determs"natic.=rc .3 :^
a;otm of s;san€M^) p$+c*as thm tht ebcmm ^a wruizgfuRy imprix3ned. indWtr;;A. xNo €r0E, f
^^^e shWi 4at req€:is•ed of the cv^^tant to e^-€awi,sh dfiat. the ^^€imant i5 a w€ongloz
intprisio4eti andivWxtaI.. az€d ii€c dasm:a.nt Shall lv i.aTebtattab3y p^.,^awicd to 1x a wrar€g-e€di:
iva^^ncd

(2) In a civil action as de,tieribed in divisican ^;Dj of this :,°t:a€±n, cqvn ^are^:nt.^ti€:^s^ < I
^aiis'[€>4. ^r.ress)f to the court, a ^•o^a€€.lly ixrac^s^^c^^ inc3Mdual is entitled asi receive aa. sEim 4
money that e€ptah the ta€.:tl of e.n-c}t of thefollowing: artioaant,^:

(A) The amrawt of any fint or cLiurt caqL^ im^^d and paid, aitd the mo-9,3nabli ancas-€rcc ,
fees and ot[ber eq=w inc.urmd by the •wrongtal^- imprfivnW indiaidu€g in conftt:tkrn witis A:
amociated aitWnal pro^eedingi and appcaaht, and, if appikabI.e:r att contit.•ctioti with obtoim,€g
th-e wrongf,alty imprisoned individual°^ disr.harge from ^itinemcttt In the sh^ €e a:*ff^^:ti,I mul

(b) For caS,$I. t133J' '^p^,r^ of ^^is.5lun^rnt in €i^ state co^^.•.^a.•3^DaW.€: ^,s4^it^6^}^^

wh^a #he- ws€ar^^u^ISy imprisoned tn(fivic#ual wa s, ttru^d guilty, forty €lmsand thrCC husakt€i
€hRay do.l3ars or the actjusted amount ck-termuned ky, tiie auditor of sla€.^^ ^mMU,jn--€ t^) s410$€}3€ x
2743.49 of the Reviserl Code, and for each pwt of a year ojl^^i5,* sci intprisoned; a Pf+,r-€att'd
sIart: of lbrity thouumd tjirr,te baradrcd thirty dcr.tla:cs ss.r the adjustcd amount determined kv f€.€
auditor of smw pursuaa►t to section 2743049 of the Rcmserf CAscfe3

(c) Any low of wape,% r-Waay., or c►tt€-er cariied ancxtme thut etirediy .rtwuite;d troin It.3
wrondul3y impriscam^ iridMduat's arrest, prm&cut3oat, o)m&t€nn. arte3 wrongfial

(d) The amount of €i:tc .fstfioving c:ost dobU the 4partmc.nt of .eehAti;€vidarzn and corr>b.c€ad€3:i
rec.orrer"d from tht wrondulty imprisoned indivtd€a( wtio was in c,ustody czf tlic dcparkmem tff 4^1
uuder the cla^^artment's supervWon. ;II

(a^ Any u.:r fee or eopoyme.:nt for scnitva at a detention facility, including, but not dznlil=.'a
to, a fee (gr c.op^tyment for sick a.ttl rrxa€as;

j" (,t#t,) Tbe czn€ of lwssing a>rsd [eeWng the wrailsEuuy iMPr^,sorkerrt in=,iavtdtaal in a deterafif7a! t̂

IC&'8w^i€:i^t .t C

Vii) i`3m e^.'st raf s€apez'visiott of the wrongfully imprisoned irWavadua8;

(iv) °i°'he cust ts[ acY artditAsY .se:a uili Prc:vi€ftd to the ear^mgfully imprasor.red individual:
(.^)(1) if the cratin of clai,oLs detCrIniAa .ift a eiuii, a^.°t't:on as dc^c;.ribe<l in divisi^.yn (T;>) of

scc€iOG that tJts: emupDaiaant is a wrongfully imprisoned ind^-^a^€^:z^l, it s.^;^^I e.€s^.r ,^a^dg^^easR t•^^€
the w:r^sW€i[^r im^ned ind^vi^ail. in tbe amontzt of the stun of ^oncy ee) which I iu
wrong&h imprisoned :individuW is enEi€^^^ un4+rr divisic^^i (ri)(1) of this -%:ction_ In deteaviil€
f4 tlia# axearti, the court of c,fAims, shall not take into tonsideration. any exp.°wes im-urred Iry thc
state or any of its }ol€tical subdivisicxi^s in wnnesc.tacan with the atrrest, p€xsemucsn, and
imprisotimeazt of the wrongfully im;ptisoneci individuW, i^^idtng; bt:t ito€ Einiited to, cvs nw{
for .(tvd, c:knhing, Aelter, and medical servim.

(2) :If-tim wron^#•u4 zMprisaned individitat was .t•epresc-awd in cbe c.^.t act.ion under thk
sediaii by coum^^ of dw wrrngFttl^y hMxist>net and"svi€it3id's own +choim, 3:#sc cowt of clai€rti
s#.Wi Wdude in fho jtsdgmeni ea¢ry mforret-t to in. division ('F)(f } of this iecticik an awarit tof
the ^iven€tble attafn€ey's fees of €t;tt counsel. Tttm f&-i shall be paid u..^ provided in divWixn
(G) of this wtioz€,

(3) The ^ate cons--,nts to be sued by a wronl'u1ly imprisoned iixirric^^^^ becauw tla^
^^^ent was wroz€^ut mW ttt liability on its part laecmuse of that fact, oMy as prpvwed In
this secWn.. ^mm-..r, this se^,-tio;^ &jes nat affm anylii$bzlitv of t.he- statio or of its emplrn^-,,i
to a wror€gfutly srqnzw^ individual on a t€s;itt€ for relief that is not based cm ft fact of Out
wrongful imprisonTwnt, Mud*, but nrr€ ;:mited to, a claim for zefief Om€ wises out of

612 .



t `oun OF ^,-^ums 2743.48

^rc ta^tsta^n^^ c^^^reis^g dctring the wrungft^^ly- impxistmrd i ndi§ idatal's timf ttcment in a-W-Mata:
L)F^'f',"4E1$?t#Z$^ ^[l^^.t$$2$^lkY3_

Tlte i1-LA of ahe Court of C1aint-s- &tzal3 forward a ctrrtafied ca:sp;r a of ju^gme.tl[ tart&:
:tiVisitsss (F) of this scct.ao€a to the p.t'^.4id6it (sf the conta'ol#itl; N)ard. 'Yhe: bcwd shall take 01
te ^da#13^ i$^ o to ^ ^tlf^ the ^tai^ ^1^^t5^ i?$ t.^L". j^E^^7e18E out of the e^Ri.ei"g^'^€^'4 ^7^Et^3;:i c`.s S^JL«i !l

(;iitpMc' acmlrit 3l^ the bE3afd:

si (ft^ "Vo be elltgibit} to recmes -a stim of tnwley ws desctr^ed in this Sccttoti b;.s°a€tw -of
a 'wrsgrt^'ufiy 's^.jpi-t,^tied tt^i^=iditaI s^s^.t^ ttt^t. ^:^c ^.r^.: ^si€^9' to

'.ScjA&!$ibc.C 24, 19$6, the 5ubj..̂ t.°t ^i m# ac$ of the gor1eral aswt]{k^ly that attCh{3F'1zd,",d an a$!a$Yd (A

coMICtMfi#m fi?r ttw wrottgftd €m.psssc.ent nr haw- ttesl tb, stabjW of an action F^^brti the
ionmt' suxdiv cEaims tmatd that ^uftett in 4t.^l awam of csampewat.don. fos t#x-. wt•okoxtl

.Ad5,#ittcsna3.ly3 ^^) be el:igs.N:^ to so mov,:s, tFtc wrongftEil^ imp€tsotted tnttavadua3
^^^^l wmd2erkCe a civil itctk!Yi Uot^"^ thi?^ $e cW'[i in tiit cot3!'t <yf {`.litim YYLi later tt1a1i twlR yea4s

e°a"•
0 Ifter the date of the entry of the deternaktatm of sa muil of cc= aon pleai that the tndtvadual

E a vvroq&liy tfflwist^ ladhi-,tdual.
2 S 149a rff. 4-440n 1994H 571. eff, ft"•44n 1'" H 623, ttfL 3^ ^ 1749P. I1MM W3)

i?needxrmd Law

4XV2 S 149, § 3, eif, 4-A•-W> ma.tl^^;
Smtkm i 1°X 52, 2''t43,48, astcf s*.743.0 of the-14:-

^stsed Cotk, u matsis:d or ot}awA by ^his aear
appty to aivsi ot fm€m for waough.t kq+zwMwtxt in
E(u, couTt of' Ctaam ceomttwtsemt m€ zrt aftLf' tbc
^1'deiWc date of this so, or *-m7jteza^W pri(xr to

rta.t+e c>f tttb wt,

i^M H 6n. j 3, eff: 3 -27--99r r"&^ 1°i^c
wpetAwants to sa--t.sm 2743AS of the R^.w•isc>,it
Usaele thal are mzdc i^ SMat;tt I of this act do nc+c

;spp£y to any gxctwa wh,s. prior ^€} the -r•ffix7thx: +^^w
of fihit: tict. hu been aieteraAisce€3 by o txwrt. ^#
w.azumor€ pkas sti 6Aar a wvngFully €ttspa°iwwd andk•<
viduW, as d6ct;.s3 in diwisioet (A) nfw W€sti 2743.49
of dw Roiwd C+At as it exime€1 pri?r ccs t9t.ar
e#Uctivt, date of Rhci stct, anet ahss., bccauw of chmi
dcfetxrtitulian. h^^ iba' right tct cxranmr.taatc a c.aYil
=iod ap►i:nst. t€ae :;wc in the cosAr€ of cJaitm to
rwa:sver an :tumruxat of- €tt€sricy ^a deacibed i.n, swtion
2743,48 csfthc €tcvkied t:°oda:..

Riststr'€cA wt! Satatur^ry "+^s

Awtwdwou Notc N02 S 14<3 adc9zd wc-
tztua 2743A9 of tbita Pc%•iauW CXAC" to tM fi€^
pingrapt€ of tiyWan W; added `"aaat errsx in
prcAt;edure c"ulied in tlw s'ndiir3dual'a Mcww , €rr"
w dlvWots (A)(5); whAi€utod "Ws°reciomF'° Rw

oc wf€}rx€.aator.y" in ditiviot€ (T')(2xa): "RalA-
Owed °'fogYty thousand cixreu hundrec3 thirty doI-
1tu. six (€to. todjzfs€ted atxtosant ctmtrwined by th^

auditor of' stat.e pu:r uag ci) ;ecsiai^ "':^^49 of the
Revisim C:ode<, for "twenty-f"iv^. thod.;arad (6Ilars`.
twice in efiuisio}^ (E)(2)(b): added dzvisioat
^^.j{^}(+i^r atid tst*s:lc changv,^ to refi.ec:t gender
neutrat langttage.

1kmetiftvmt New tM H 571 sutNtittitvd ",Lw.
reakm-C for "patal aT

Cr"s Rttereat^ts

AsiEticor e;hal[ ztta9L adjtt,tmerrt of da€w^gL uMaattt
ictr Wrc}ng,€ul isrcgAtwaati;stt, 117,521

t;g1"w Impsi-AsJatneat^f3,
$W.Es.-^e-iti, 211..
W,rs€:[aw't c* Nos. 1M.3W

.€urcscl8ctiszs>. to heax ;c€;tiott for wntrsgfu.l insprinOa;-
oa:.stt, 2..^0.s.6)2

.Ubnry Reftrmees
C..t.& kaIv Z, 2k W3 tc} 35.

C19..'itatcs ^ 31I t03fZ,9fs w W€.

Research Rekream

H J=: -M C°.awrn & Iufgm § 281, Juf6fiW= €ra
sps:•c'a2sl Caws.
14 3ac. 3c3: Casanu ^ 3us3ge-i § ^'s, Damages €m
wson'dul topZtqmnwnt.
M 3'z3.x. 3d False lnvrismanwnt & Mwz+:. PrxNWwW-
*m: 4 3, Falso ttxWtksonanet€t-^•who is a
}'Wtingfufty IrqpcLvtud Individual" Emladed #cs
ltex^4,̂ r Agat&g State.

613

OIi 7uc. 3d fat:;e Imprimoz"nt & MaEer.. E'tmca^z-
€io-a § 24, Sut^ of Obic}.

OH Asr. 3c! k'aiw impsisottawnt & Malsc l?r€tswk-
ti€raA t 4=; Exc+^smews cg Ifuadequacy,

011. Jur. M False Impriwnxta.°rat: ^t ivia3ic. !'sasccki-
t.icm § 43, Cwie ral4ir.

0"Aur. 34 F'akc liffr{nisommat ^z hiatic. i'row4u-
ticsn § 59, SwMieMN a EukkiSce.
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G"eral lteversue Fund -0- Iudetera%nate effect --0-
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This act creates a Kgeneric" moral claims statute that peraits specified
wrongfully iuprisoued individnsis to file civil aations ay,ainat the state in
the Court of Claims. The $ct eliaa.nates tbe need for the General AsssPSbly to
coasider and anact diatinct moral claims bills for such 3ndividuais.

E7LPURATIx}N OF ESTI!!A?$:

This specific act b as no issediate fi.acal effeet, 3}owaver the provisions
it contains govexning future rxayagful ixprisnnmeat cTaims ccald cbaage the
rtate's l%sbility for wraingful ieprt3aora:eut. Accordixsg to the act. the state
would be required to pay 1L wrongfully imprisoned individual for (1) any fine
or coart costs isposed aad psid by the indiv3.dval sisd roasonable attorney's

fees and esspenses sssociated xitlb criainal proceed7.ugs, appe$ls, and +€3seharge
froai the state penal or reforssatory inst3.tution; (2) . S25,000 for each full
year of ia.prssansent and a pro-rated share of that asae nnt ftir each psrtial

yearj (3) auy loss of wages. salary, or otluer erined income tbit diractll
resulted fsm his arrest. prosecution. coavicti.aa, wo exrmeous 3tpxa.soilAx+t.
No other dsmges, such as mental -aaguish, shAwe, 1+va3listzoR. reputation.
etc., could be reaovcred from the. state by the indivi+iual. Il1.so, the .sts.te
would be prohibitsd from deduct3.ag any. ezpenses assqciate,d rith the arreat,

proatcuti.oa, and 3R►risonaeat of the individual U.e. food, clothsng. ah+elter.

aed oeslical services).

This act prnvides a standard -award formula for Yrrougfully iapxisoaed
individuals. Two recent cases were settled for widely d3sparste judgasaats.

1fC

^ ,..€ .

^ . .

^•,^^^: ;'^i^ :_^: . .

Stxb. H.B. 609
DATE

June 3, 1986

Ae Enacted - Effective September 24, 1986 I 8PQNS01i Rep. Sykes
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FISCAL NOTE
8I1.L Am. E. B. 629 DATE November 17. 1988

As Enacted - Effective March 17. 1989 Rep. GilmoreSPONSOR
O STATUS

Fund d^ Time Revenues Ex{lenflitures APpropri$'8on

State GRF - annual -0- Potentisl -0-
indetermieate

decrease

This act prevents someone who pleads guilty of an offense from collecting
damages from the state for wrongful imprisonment.

E7[PLANATION OF ESTIMATE:

By preventing people who originally pleaded guilty to a felony from
bringing civil action against the state through the Court of Claims for
wrongful imprisonment. the state could save money. The amount saved would
depend on how many determinations of wrongful itaprisoiuaent are made by Courts
of Common Pleas and how many of those people found to be wrongfully iaprisoned
pleaded guilty to the offense for whi.eh they were imprisoned.

A victim of wrongful imprisonment is currently entitled to recover
$25,000 for each year that he was iucarcerated. any lost wages from the period
whileincarcerated. and legal fees associated with the case before the Court

of Claims.

It is difficult to predict ,Future legal liability. Before September of
1986. each person winning a wrongful imprisoauent claim against the state
received the money through a special bill enacted by the General Assembly.
Under that procedure. awards were typically between $80.000.and $90.000. but
have been as"high as $717.000. According to tha Court of Ciaims, there have
been five people who have claimed wrongful imprisonment against the state
since the current generic moral claims law was enacted in September of'1986.
Of those five. one had pleaded guilty with the rest.being found guilty at jury
trials. One of the five cases has been settled (for $130.401.40). Any money
that the state would owe in a settlemQtit would be paid through the Smergency
Purposes Accouxit in the Coatroiling Board.

FR

EXHIBIT F
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Reps.

Am.. H.JS.. 623 ^►^ ^ x .^
(As Reported by S. Judici^dVs^ ^^ <^► _

^-^ •^^, ^^?^-
Gilmora, Davis, T. Johnson

Sen. Watts

lndes from the coverage- -of' t•he Generic A/4

^

xa .
MoraT• ' Claims Statute y. :per.son who pleaded
gui.3ty to the offenae - €ar. -which -he. is
i,m^s ^ soned-: • . - z. - ,
Prazr•icles•further Zi.mitations•-on,, those persons
who '- -may -qualify as being wrongfully impris--
oned under the statute.

COigTENT- AiaD +DPERilTIQN

Existin9 law

Civii action. The Generic Mora]. Claims Statute (G.MCS) (sec.
2743.4 0E the= Revised',Code) creates a civil action against the
state for "wrongfu].ly impxis?oned• individuals." . The Court of
Claims has exc].uffifve, original juirisdicti.an . over such actions,
which must '8e brought w•ititcin two.:yeat.s af tar -a court of comraon
g].eas determines. :t^at - tkse 3.ndividi^al--:is a"wrongfully imprison^d
ipdividual." (Sec=. 2743.48{8},, '-tD). t-F)•{3}, and (9).)

Def^•nztior^. _'. '"Wxonc^ful1y 3mprisoried individual" is -detined
as ah in rvs ual who - satisfies all° oE .the' following ("sea.
2743.48:(A) ) r .

-1. He was:;chargad.-'wit:h an :ag#avated fel:ony or felony;
• __ _ • -:^,^.: ::•,.; .

;:a5t: grava.`sd.=^^lony:i^ S:^Ytêx. ^g ilty f::#, ,,• va^^f +ed`:e#^:^:^,or:•..a^:=a.<=.... ^. : . ,...^., . ^ f eloay.^y . : . .. .:.... . :.. .+. - •.:.^ :.:y•- - ^

_

4.^
:^•; r,l:_....,,•,,": -. . '',•; •-r^ ., -• ::Z•ri::^,S,..,''u^`. :s4:•' ^4.i°'.,,:_'^ .e Y

"'• f•^.,.
. _ , „^, _•:.- ^4 ^-rr• _l^:'::t^.'E€•i:: - ^'^. - _ .A ..+^,:.^i;.c^_. ^ .u +. . . . , r`t•.r. . ._ , •'/r.^ . ^::2•^ ._ . : ... , .. _. _ __. , . , . .^1"..... ._. . _.r- -.. ... _'wC•_ . -.". .- -•_ _.• . .. ... . ... . .. . ..+, -...-_- _ ^ ._ ,.,. . ^ _...._

3.
tution

^?!•,•_•.>•. .,.'h.^. ::w:F'..:-i^.'-;,^...., •.

^`^,` •^,^^tf ^._.• _^?:''^:0^^^3l^'^s^

kAt:^^-::: ^^^ •,

----- - - >L_:=,.
. . : ^ „? ^^,. :^^My.4.Y•.. '

^^eW:^=^^'

-- ' F ^'a ^: ..^-s, :: ^ . ti ^ ;'' •;
._-_._.^ ..^e•"'.+`s`i?:.^ ^c'^,-'^.:^.'s^^••.•. 3'•.'.`.- -
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Court of common leaa'functions. The courts of common pleas
,bave exclusive, . orig= °zsa 3uris icta.on to hear and determine any
ac:ti-on or proceeding brought by a person who satisfies the first
three cond"itions of the definition of "wrongfully imprisoned
individual" and who seeks a determination of wt=ether the offense
of-.-which he was found guilty, including all lesser-included

1:ofienses, either wasnot committed by him or was not committed by
any person ( thus qualifying under the €ourth..:condition of the
;`definition) (sec. 3305:02).... :When. a eourt :of common pleas makes
such a. determination that.. a person . is awroingffitl].y .imprisoned
°:individual, %t pro;t^de: hm:i• ^sath a ,.,c:opy. ; :.of the. GMCS and. ,.;..::.
orally inform l^^m arid his attorney.o€ liis _rights. under it. It
also must notify the Clerk of•the Court.of.Claims,. in writing and
within seven daas, of the name. and proposed mailing address of
the individual and of the fact that he has the right to bring an
action uhder the GMCS. {Sec. 2743.48(B).)

Clerk of Court of Claims functions. The Clerk of the Court
of Claims must maintain a list o wrongfull.y - imprisoned indi-
viduals for whom he has reeeived notices from courts of common
pleas and create files for each individual ;sec. 2743.48{B}(2)y.
The Clerk must send an individual who does not bring an action
under the GMCS within six months of the" determination by the
-court of common pleas a notice of his rights under -that statute
and continue such not;ices every three months,(sec. 2743.48(C)).

Procedures. in Court of Claims. A civil. action under the
6MCS Is eterma..ne in the sarue=manner as: other.actionsin the
Court of Claims unless the GMCS provides.a dif€erent controlling
procedure. A person bringing such an action can estab].ish that
he is a. "wrongfully imprisoned individuall" -by submitting a
cextifxed copy of the judgment entry of the court of common pleas
makingsuch a determination. No other evidence is necessary to
estab^.ish his staatus. (Sec. 2743;. 4.8(D) and :.'t E.y { 1.} .)

Recoverab
nt i,:t: . e.- to^a,..
mount af. ".a05
^zcu;rred.:-an ;:.tx
r.origfui: -iioiprf:
An,t: ;:'525^.OOQ;
aio-:rata shir:e

A wrongfully itaprisoned. indivzdua3 is
present^ation:- :^if•.; .n^cessary .proof, the

nttorneX 's fees
aroceedinas .;;and^ a^peals leadto •his

a

•

•

. ..:^,:

XI

. - . .°Y.• V

AD

^c:;..
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Excluded individuals. The GMCS does not apply to any person
^ .:who, prlor ta the enac merit of the GMCS, was -the subject of a

nio.ral claims act.or an action before the former Sundry Claims
Board for his wrongful imprisonment (sec. 2743.48(H)).

•

Definition 'of wron fu].1 im Rrisoned:°. indiv.idua3. Tne cii:
would amen d the e snitlozi o wrongfully sinprssoned ndividual as
fol2ows jsec..2743.48(A))=

i. To exc.lud.e individuals who pl'eaded`guilty. to the offense
for which they were imprisoned. Under the bill, a person who is
imprisoned for an offense that he did-not' commit or that was
never committed but who pleaded.gui].ty -to,the offense would not .
qualify as being wrongfully smprisoned under the GMCS.

2. To include an individual only if his conviction is
vacated or dismi.ssed, or reversed on appeal, the prosecuting
attorney in the case cannot or will not seek any further appeal,
and•no criminal p.roCeeding is pending,.can -be brought, or will be
brought by any pr`osecuting attorney, against the individual for
any act associated with that conviction.

Jurisdiction of courts of common pleas. L3nc3er the bill, the
court of common pleas wou continue.to.have exclusive, original
jur.isdicta.on' to determine..::whether.=° ttie° offense of which a person
was f.ound gui.ity;, ='including -.all' lesser-included offenses, either
was not cpmmitted by h-im or was .not. committed by any person;
however, =that juirisdiction only would exist if the person, in
addition to.the three. conditions required.by •-existing law• to vest
jurisdict:ion in the ineets .the: .additiona^. cond-itions: set
forth i.n, the. revised d.^finitivn :aE ro3ngfully imprisoned

i.vidual. ". ^Sec. 230'5..02.:)-.. :. _ .. . ^:.:x.
S^ct^ tlie:bill..: atates: that its

A
l rson ^`ar^ o i?^!: ta akny,: ^ ;, who.:^:was..^determine.d= .to be. .a :. .: .. ^ . ^.ch noX : '::a y.... .3 . . . :.; . :^^ .. .... ^rurt I; eas a s..^. ;^-..--.:_':^*w..s..y.t..,....;.i.^rrir^a:a•nr.^drl^: . s.'na^s.vl:l^u81.".:^}V" .as,''^'•.. _ 5fM'C:1?1Nqon.• p .,. ^ ^

W-;` :^^ that" term ;`rt^^
+..hus' has :a

:ACfiI^fN.

, ,. ..,,..... - ,..,,. -
it=' t'o ring. ^;: CIaiiAi:...

^• C^•.:
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W^ii:eFr

^ •^

. . ^

late, `" `ariil wt^o " '
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Am. H.B. 6.23
(As Passed by the House)

g•' ,it • ^^ ^
. . ^^^ ..

Reps . Gilmore, Davis, T. Johnson
. : W^^V`'^•, -°'^^.` A

i^^^ '^Excludes from the coverage of the Gener ^.^
Mora1. Claims Statute any person who pleaded
guilt•y to the offense for which he is
imprisoried.

. . .. . ' ^ ^J^

Provides. -fvrther limi.tations on t.hose persons
who may .qualify as -b'einq .wrongful^ly impris-
cined : ."under the stat.ute .

CONTENT,A.AND ' OPERATION

Existing law

Civil action.. The.Generic Moral C3aims Statute (GMCS) (sec.

27,43.48 of the : evised., Code) :creates a civil action against the
state for "wrongfuZly i.mprisoned individua^.s." The Court of
CIa).ms _ has ex+clu9ive, original jurisdicti.on- over such actions,
which must be brought within t+ao years after a court of common
pleas -determine,s. that the ind.ividual is a"wrongfully ' imprisoned
ind^.vidua]..=' ^$ec; Z743.4^8(B), (D), (F)(3); and (H).)

Defini.tion,. Wro"ngful,ly imprisoned individual" . is defined

as;; an .1.^n^^ual who_ . satisfies all of the following (sec.
2'143.4$(A)): 17

1. He was char,ged with an a99ravated felony or felony.•.

ound; ailt ot.the charged e'ggravated felony or; '::'^•:•. ..:_e... g .. Y
ri. or;,G::of :`<a er-.i•ncluded offesise that was an `:ag'gr:avatedelo Y

fel^t^A^r::.c^x fElony; N
.i ..y^^• ^ i^.i;a-`.-'skb ^. f''" '^' - -

enal or, r.efo'iliator," inst_i•-_....:.. 3• .^.;•. .> ! ` - :::.ti>...,,.. : i ^,, ,:p., ;..^T4. ^;3,•a,q,- .iL: -^'.^, ' - . ' ''x' -..:s..r ;,.. ..,-„ `- -::^ysY^^r :,Fh^'=:^^ .'.^.. .:i•. . ':9•' .. .;,,.., .::: ._ ry.. •
;. .. _: ,. . k _°Q•s'ia^l':t . -:: _ ...u .,. ,. : , . :,.,.R .., . .

: _. _.y,;, .^ _ :..;?=.'^''% :^•6-^:.=v:^s>3.3',::. .:r^r ; :^:^:•^
^..- .^,- - r: .:^.. ,.. •"^.

0li'+ t^. ^ • c:.^:^' ^:^ ^^•• .sui•^:::- `^o;:C^i's^e^e^t^^ ^:a 9; -_ ._, ,. . 4`.':^ -v.--x^u^bs,e^^uef3...a:t^ .. . _,.a.. .--• .,._t... ......=,g:... ^_ ..} . _.. _ . ^;.:. ^.:-w ._ .._ .. .._ ^^-^ .^-_^_ ^':^^• .^::. _:^:^ ^=

•
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any person (thus qualifying under the fourth condition of the
definition) (sec. 2305.02). When a court of common pleas makes
such a determination that a person is a wrongfully imprisoned
individual, it must provide him with a copy of the GMCS and
orally inform him and his attorney of his rights under it. It
al.so must notify the Clerk of the Court of Claims, in writing and
withan seven days, of the name and proposed. mailing address of
the individual and of the fact.that he has the right to bring'an
-action.under the.GMC&. (Sec. 2743.:48(8)•)

Clerk of Court :of, C'^. a.ims fa^r.c*i.ohs =. The C^]^erk of the Court
of. Cla ms-, must ma ntain a -list::-o f wrongfully imprisoned a.rids-:
vidua2s: for whom: he has received notices from courts of conunon
pleas and create files for each iridividual (sec. 2743.48(B) (2-):):
The Clerk must send an i.ndividual who does not-bring an action
under the GMCS.within six months of the determination by the
court of common pleas a notice of his rights under that statute
and continue such notices every three months (sec. 2743,.48(C)).

^..

Procedures in Court of C3.aims.. A civil action under the
GMCS is determined in the same manner as other actions in the
Court of Claims unless the GMCS provides a different controlling
procedure. A person bringing such an action can establish that
he is a "wrongfully imprisoned individual" by submitting a
certified copy of the judgment entry of the court of common pleas
making such a determination. No other evidence is necessary to
establish his status. .(Sec. 2743.48(D) and (E)(i).)

Recoverable.damages.^ A wrongfully imprisoned individual is
enta.tled'to recover, upon presentation ofnecessary proof, the
amount of any fines or court costs paid and attorney's fees
incurred in, the criminal'proceedings and appeals leading to his
wrongful imprisooment'and in obtaining his release from impri°son-
ment; `.,$2'5,q00 for each, full year:of wrongful': imprisonk,ent and; a
pro-rata`share-for each part. of a- y.earso imprisoned; aiiy loss of,. : .:
wages

,
, sala'i^y; or other earned:,income: that` directly resulted';fr; om

his arrest,-.prosecution, conviction, and-wrongful imprisoni^ent:.
and hi's attarney's. fees. fo^:°o.b'^t`^.ning judqmen.t zn the Gat^,t ;f%
C].aims: a.The,' .Go,.u:rt af Cla'i^ins Fca^ririot taic:e: srito accou^ti^^Tkany
expenses inCCirzed .by. 'the'. state . ox:^`^apoli^^i'oal s^tbdi:v^i^i^€n 5^n{
connection:..;rai.th his arres:t,: :.g:ro.seci^tio;n, :or.,`:i-m*risoninent.t::;}::...:.. s,.. .^ s . .. .; ..,::..: .2^4 ,... .. .-.2 ) and F=2:'.. - -- -t -. .(^ _() (.)t. ., • . . :.. . ;:: .... . .., . . . .^ . _ -:..,. : ... r . _ _ ^ _:^ : .^:_ .,:.^;:- ^ =^.: - • .. .:. .:,..... . :..: -_... . .., ... . .. ::. -: , - •:: . :.,;. _ ^^^_ ^:r`^_•_^^, nr^x ..<;- ^,A,.: . ^i

` ^foxtaar:d arce, :tL;The;;_;Cl:eik; the^:`Cbti^;t. :of;
4. . . ea.. . _... ,.. . :..u.- _. -.... c ^ . ,..1.. ..,rn . . 'b•_'sr_r3s'. .,-... ii;'o _y.,'•v..+''^'.w'dr-3.. 3+ir.:+'_r,;.u`k. •..'s-R4;^^R. e^
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The bil3.

Definition of wron full imrisoned individual. The bill
would amen the e initzen s wrongfully imprisone individual as

follows (sec-. 2743.48(P;)} : ,

1. Toexclude individuals who.pleaded guilty to .the.offe.nse
for which they were impsisoned. Undeir. the bil1., a person wha ► '..:is
isnprisoned fox an offense^ that he did not. .. comm^it . or -that was
r^ever commit'ted but who plead^ed guilty . to- the offense would riot...^..-.:._ ^ as tiein9 wron fully ~igrioned; .under _.the. , .:l..qua Y ; ... `^

2. To°' include ari individual.. oni.y.. if his conviction - is
vacated, di.smissed; or rever.aed on appeal, the prosecuting
attorney in the case cannot orwill not*seek any further app.ea3,-
and no . criminal proceeding is pending,:..can. be .brought", -o:r wiki .be
brought by any prosecuting attor.riey°against the individual for
any act associated with that conviction

Ju.risdicti.Qn of courts::of common pleas. Under the bill, the
court of common pieas woulri continue..to have^. exclusive, origi.nal
ju`risdiction to determine whethe.r the offense: of which a person
was,found guilty, including all l.esser-^included offenses, either
was not committed by him or was not. committed by any -person;
however, that jurisdiction. only;would exist if the person, in
addi:tion to the threecondit;ions requirer3.byexisting law'to`vest
jurisdiction :in the court, meets' .the additional conditions set
fotth in the revised definit'ion o_f.';"wrorigfully imprisoned
individ'uai.". (Sec. 2305.02-.)

Â Pl..icabi litY. Section., 3 of-'
changes do apply to any;, .person,,

l - b a.ronggul3 y:. i.mpr i'soned indiv.idua Y.
that teirm: was`` defined bifore;:th^
thua a r;ight t=o bring:.a

In^^roduced A*
Repofted, H. Jixd^.ciary

& CrimiYia^2 }^ustice ^
^^^►ass^c^House t 51.-41),

h A ^r

the bill states that -its
ho- was determined to be `a
court . :of -common 'p^:'eas; as
s effective. i3ate, iknd' who

r-_ the GMCS'.
<^^:^ . - -^•:

Jb URNALf=E1^R,
^ - 25k
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